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SUPREME  COURT  OF  THE  UNITED  STATES 


DUBIKQ  THK  TIME  OV  XiiK3K  iiKl»0ET8. 


CniBF  JUfiTICS, 

HON.  ROGER  BROOKS  TAHEr. 


ABfOCIATB  JUSTICRa, 

Hon.  Johk  MrTjRAif,  Hon.  Samust.  NRr.80v, 

Hon.  Jambs  M.  Watnb»  Hon.  HonRur  V.  Gkibb, 

Hon.  John  Catron.  Hon.  John  A.  Campiirli^ 

Hon.  Pbtbb  V.  Danibl,  Hon.  Nathan  Cuffobdi. 


ATTORNBT  OBNBRAL, 

'Hon.  JkKBMiAR  S.  Br^CK, 
to  Deccmlier  26.  1860;  after  that 

Hon.  Kowin  M.  Stanton, 
to  MMrch  6.  18<tl;  after  that 

Hon.  £.  Batbs. 


CLKRK. 

William  Tiium.vs  Cahkoll,  Es^ 


RRl*ORTRR. 

Benjamin  C.  Howard.  Esk^ 


ALLOTMBNT,  KTC.,  OF  THK 


JUSTICES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES, 

AS  IT  STOOD  DURING  THB  TBBltS  OF  1858-4MM),  TOGBTHBB  WITH  THE  DATB8  OF  THXIB 

COMMISSIONS  ADD  TBRKB  OF  ■BRYICB,  SBSPBOTITBLT. 


KaXBS  of  JuBTICBB.    AMD 
WHKHCB  AFFOIIITBD. 


Chibp  Jurticb. 

ROaSR  BR00K8  TANfiT, 

liaiylaDd. 


AsaociATBs. 

JOHN  MoI^ANt 

Ohio. 


JAMES  M.  WAYNB. 
Georgia. 


JOHN  CATRON, 
TenneBsee. 


PETER  y.  DANIEL, 
Virginii. 


BAMUEL  NETJSON, 
New  York. 


ROBERT  C.  ORIER, 
Pennsylytnis. 


JOHN  A.  CAMPBELL, 
Alabamiu 


NATHAN  CLIFFORD, 
Maine. 


By  whom  Ap- 

FOINTBD. 


President 
Jackson. 


President 
Jacbsov. 


President 
Jackson. 


President 
Yak  Buebn. 


President 
Yah  Bubsn. 


President 
Ttlbr. 


President 
Polk. 


President 
Pibecb. 


President 
Buchanan. 


CiBCurra, 
1848-1862. 


Fourth. 
Drlawabb,     Mart 
land    and    Yir- 

OIMIA. 

Sbybnth. 
Omo,  Indiana,  Il- 
linois AND  Mich- 
igan. 

Sixth. 
North     Carolina, 
South     Carolina 

AMD  ObOROIA. 


Eighth. 
Kkntuckt,  Tbnnkb- 

BBB  AND  MI8(K)URI. 


Ninth. 
Arkansas  and  Mis- 
sissippi. 


CoMMn- 

SIONBD. 


1886. 
(Mar.  15.) 


1829. 
(Mar.    7.) 


1885. 
(Jan.  9.) 


1887. 
(Mar.    8.) 


1841. 
(Mar.    8.) 


Second. 
Yermont,    Conn  EC-      1845. 
ticut    and    New  (Feb.  14.) 
York. 


Third. 
Nkw    Jkhskt    and 
Pennsylvania. 


Fifth. 
Alabama  and  Lou 

ISIANA. 

First. 
Massachusetts. 
New    Hampshire 
AND  Rhode  Island. 


1846. 
(Aug.   4.) 


1853. 
(Mar.  22.) 


1858. 
(Jan.   18.) 


Sworn 

IN. 


Termina- 
tion. 


1886. 
(Mar.  28.) 


1880. 
(Jan.  11.) 


1885. 
(Jan.  14.) 


1888. 
(Jan.  10.) 


1842. 
(Jan.  10.) 


1845. 
(Mar.    8.) 


1846. 
(Dec.  7.) 


Died. 

1864. 

(Oct.   12.) 


Died. 

1861. 

(April  4.) 


Died. 

1867. 
(July    5.) 


1858. 
(Dec.    6.) 


1858. 
(Jan.  81.) 


Died. 

1865. 
(May  80.) 

Died. 

1860. 

(May  81.) 


Resigned. 

1872. 
(Dec.     1.) 


Re»ipne<i. 

1870. 
(Jan.   31.) 


Resigned. 

l«i»l. 
(May     1.) 


Died. 

1881. 

(July  25.) 
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THE  DEOISIONS 

OF  THB 


Supreme  Court  of  the  United  States, 


AX 


DECEMBER  TERM,  1868. 


!•]  *THB  CLAIMANTS  AND  OWNERS  OK 
TBE  STIfiAMER  LOUISIANA,  ApptM., 

V, 

ISAAC  FISHER  et  oL 
(8m  &  C  21  How.  1-7.) 

iMKHan  Mween  steamer  and  eehoamer    the 
former  KM  in  fauU, 

A  •cbooner  In  Chesapeake  bay  waa  making  a 
aoathwest  couraa,  and  waa  cloae-haoled  upon  the 
wind.  Sha  waa  run  Into  by  a  tteamer  and  annk.  8be 
did  not  rary  ber  course  after  the  ateamer  came  In 
rigbt.  Tbe  ateamer  waa  flrat  directed  to  the  weet- 
ward,  and  afterwarda  to  tbe  eastward,  and  then 
stopped  and  backed :  and  tbeae  contrary  movements 
wer^  tbe  result  of  tbe  doubts  of  ber  officers  aa  to 
tbe  position  or  eoorae  of  the  schooner.  If  tbe  or- 
der to  ease  tbe  enginea,  or  to  atop  bad  been  given 
in  the  first  Instance,  the  probability  la  that  tbe 
catastrophe  woold  bare  been  aTolded.  Steamer 
held  In  fault. 

The  schooner  waa  not  reaponalble  for  falling  to 
CUTT  a  light  The  night  waa  moonlight;  though 
the  light  waa  occasionally  obscured,  but  not  to  a 
degree  that  rendered  the  navigation  of  the  bay 
dangeroua.  If  care,  akUl  and  Tlgilanos  had  been 
employed  npon  the  different  Teasels. 

(Mr.  Justice  Wayne  did  not  ait  in  this  mm,) 
Argued  Dee.  IS,  1858.    Decided  Dee.  98,  1858. 


APPEAL   from   tiM  Circuit   Court   of   the 
United  States  for  the  District  of  Biary- 
lanct 

The  lihel  in  this  case  was  filed  in  the  district 
eoort  of  the  United  States  for  the  district  of 
Biarrland,  hy  the  appellees,  to  recover  damages 
resulting  from  the  loss  of  the  schooner  Qeorge 
D.  Fisher^  and  certain  goods  and  money,  by  a 
collision. 

The  district  court  entered  a  decree  in  favor 
of  the  libelants  for  $3,100. 

The  circuit  court  having  affirmed  this  decree, 
on  appeal,  the  defendants  took  an  appeal  to  this 
court* 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Mr.  WilUam  8e]ilej»  for  appellants: 

The  following  propositions  are  urged  on  the 
part  of  the  appellajits: 

1.  The  omission  of  the  schooner  to  display  a 
light,  under  all  the  circumstances,  was  actual 
n%lect  and  a  culpable  fault. 

NOT& — RighU  of  $team  emd  •aWma  msssIs  with 
refertnce  to  etich  other,  and  in  poBsma  and  meet- 
4sj^-see  notes,  18  U  ed.  U.  a  687;  41  L.  ed.  U.  8. 

21  How. 


Act  of  1838,  ch.  191,  8  10  (5  Stat  st  L.  806) ; 
act  of  1849,  ch.  106,  8  6  (9  SUt  at  L.  382) ;  also 
14  and  16  Victoria,  cap.  79,  8  26;  The  London- 
derry, 4  No.  Caa.  Supp.  46;  6  £ng.  Adm.;  The 
Iron  Duke,  2  Wm.  Rob.  383;  9  £^.  Adm.  382; 
The  Delatoare  v.  The  Oeprey,  2^^.  Jr.  268; 
Rogere  v.  The  8t.  Oherlee,  19  How.  109;  Ure  v. 
Cofltnan,  19  How.  63;  Ward  v.  Armstrong,  14 
Hi.  286;  8itnpeon  w.  Hand,  6  Whart.  324;  Care- 
ley  Y.  White,  21  Pick.  264;  The  AUwal,  26  Eng. 
L.  4  £q.  604;  WiUiama  v.  Chapman,  4  No.  Cas. 
690-692;  New  York  d  Va.  Bteamehip  Co.  v. 
Calderioood,  19  How.  246. 

2.  Even  if  the  schooner  was  not  bound  to  dis- 
play a  light,  as  an  act  of  legal  duty,  and  even 
if  the  omission  to  do  so  was  not,  in  fact,  any 
want  of  care;  yet  it  was  no  fault  of  the  steam- 
er, if  the  persons  who  were  on  the  lookout  on 
board  of  tne  steamer  were  physically  unable, 
from  the  absence  of  a  light,  to  discern  the 
Siliooner,  in  due  time  to  have  made  the  neces- 
sary dispositions  to  avoid  a  collision.  The  rule 
should  then  apply,  that  in  a  case  of  misfortune, 
without  fault  on  either  side,  the  suffering  party 
is  without  redress. 

Peck  v.  iSfofiderson,  17  How.  178;  Sto/inhaok 
▼.  Roe,  14  How.  632. 

3.  At  all  events,  even  if  the  steamer  is  blam- 
able  for  having  maintained  too  high  a  rate  of 
speed,  still  the  schooner  was  in  fault  in  having 
improperly  chaDsed  her  course,  as  shown  by  the 
proof;  and  in  this  view  the  loss  should  have 
been  divided. 

The  Catharine  v.  Dickinson,  17  How.  177; 
Rogers  v.  The  8t.  Charles,  19  How.  108. 

Messrs.  William  Prioe  and  8.  T.  Wallis, 
for  appellees: 

1.  Herbert  N.  Fenton,  though  a  part  owner 
and  libelant,  was  a  competent  witness  for  the 
libelanU  as  to  the  facts  of  the  collision  itself, 
touching  which  only  he  was  examined. 

The  Catharine  of  Dover,  2  Hagg.  146;  The 
Pitt,  2  Hagg.  149,  n,;  The  Sarah  Bamardina,  2 
Hagg.  151,  ft.;  3  Greenl.  Sv.  8  412;  The  Boeton, 
1  Sumn.  843. 

2.  The  steamer  had  no  sufficient  lookout, 
who<>e  whole  business  waa  to  act  as  such  accord- 
ing to  the  established  law  of  this  court.  Pear- 
son was  in  the  actual  diseharffc  of  his  duty  as 
mui>ter,  and  Marshall  was  employed  at  the  timo 
Rp.  pilot. 

St,  John  V.  Payne,  10  How.  686;  The  Genesee 
Chief  V.  Fitzhug/i,  12  How.  462 ;  The  New  York 
V.  Rea,  18  How.  226;  Ward  ▼.  The  Ogdensburgh, 
5  McLean,  622. 
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3.  As  matter  of  law^  there  was  no  obliffation 
on  the  part  of  the  schooner  to  carry  a  lignty  or 
to  display  one  on  such  a  night;  and  at  matter 
of  fact,  the  question  of  her  having  been  witl|- 
out  a  light  is  not  a  practical  one  in  this  case. 

The  testimony  of  the  master  and  mate  of 
The  Roanoke,  it  will  be  argued,  are  of  con- 
elusive  weight  for  the  appellees,  they  not  only 
being  indifferent  witnesses,  but  having  been  at 
the  time  and  previously,  engaged  in  following 
the  course  of  The  Fisher  as  a  guide  of  their 
own,  so  that  they,  of  necessity,  were  forced  to 
know  the  course  she  was  pursuing,  and  did,  in 
fact,  know,  from  actually  seeing  her,  the  dis- 
tance at  which  she  was  visible. 

6t.  John  V.  Payne,  10  How.  686;  The  Pan- 
ther, 24  Eng.  L.  &  Eq.  686-587;  Walsh  v.  Rog- 
er$,  13  How.  283;  Newton  v.  Stehhina,  10  How. 
606;  Vre  v.  Coffman,  19  How.  62,  63;  Morrison 
V.  Vav.  Co,  20  Eng.  L.  &  Eq.  467,  458. 

4.  It  is  clear  from  Captain  Pearson's  testi- 
.   mony  in  regard  to   the   noise   of   the   rudder 

chains,  that  Marshall  starboarded  his  helm,  be- 
fore he  knew,  on  his  own  showing,  whether  the 
schooner  vras  at  andior  or  in  motion.  This 
overt  act,  in  addition  to  his  failure  to  slacken 
the  steamer's  speed,  seems  to  place  the  re- 
sponsibility of  the  appellants  beyond  question. 
The  Londonderry,  4  No.  Gas.  Supp.  37,  38; 
Ward  V.  The  Ogdenaburgh,  6  McLean,  622; 
Tfewton  v.  Stehhins,  10  How.  606;  The  Perth, 
3  Hagg.  417;  The  Oregon  v.  l^oooo,  18  How. 
572;  Rogers  v.  The  8t.  Charles,  19  How.  108; 
Peck  v.  Sanderson,  17  How.  180,  2. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

l%e  appellees  instituted  their  suit  in  the  dis- 
trict court  of  the  United  States  for  the  district 
of  Biaryland,  sitting  in  admiralty,  aj^inst  the 
steamer  Louisiana,  m  a  cause  of  collision,  aris- 
ing between  the  steamer  and  the  sehooner 
G^rge  D.  Fisher,  in  the  Chesapeake  bay,  in  De- 
cember, 1855,  in  which  the  latter  was  run  into 
and  sunk,  and  became  a  total  loss. 

Hie  libelants  charge,  that  before  and  at  the 
time  of  the  collision  the  sehooner  was  bound 
on  a  vo}'age  from  Philadelphia  to  ^Norfolk, 
through  the  Chesapeake  bay,  and  was  properly 
manned  and  equipped  for  that  voyage,  and  care- 
^4]  fully  navigated.  *That  the  steamer  was 
seen  from  the  schooner,  shortly  after  ten  o'clock 
p.  M.,  about  8  or  10  miles  distant,  steering  up 
the  bay,  the  schooner  making  about  four  Imots 
an  hour,  in  a  southwest  course,  aeainst  the 
wind,  which  was  blowing  about  south  bv  east. 
That  when  the  steamer  was  within  a  half  mile 
or  a  mile  distant,  she  appeared  to  be  hauling  to 
the  westward,  with  the  apparent  intention  of 
erossing  the  schooner's  bows,  but  shortly  after- 
wards seemed  to  be  agidn  hauling  to  the  east- 
ward, as  if  to  drop  under  the  schooner's  stem. 
Tliat  this  last  movement  was  made  too  late,  the 
distance  between  the  two  vessels  being  too  in- 
eonsiderable  to  allow  it  to  be  of  any  avail.  That 
the  moon  was  shining,  and  the  schooner  might 
have  been  seen  at  a  considerable  distance.  That 
the  course  of  the  steamer  was  between  north- 
northeast  and  northeast. 

The  claimants  in  their  answer  admit  the  fact 
of  the  collision  and  the  consequent  loss  of  the 
schooner,  and  that  it  was  a  moonlight  night; 
30 


but  say  that  it  was  dou^  in  the  western  part 
of  the  horizon,  and  in  consequence  of  heavy 
banks  of  snow  clouds  in  that  quarter,  it  was 
impossible  to  see  vessels  coming  in  that  direc- 
tion without  lights,  at  anv  considerable  dis- 
tance; and  a  steamer,  therefore,  coming  up  the 
bay,  could  not  make  such  regulations  as  to 
speed  and  course  as  to  avoid  collisions,  that 
would  have  been  practicable  and  proper  under 
other  and  more  favorable  drcumstances.  They 
allege  that  the  schooner  did  not  carry  a  light 
and  was  the  only  vessel  seen  without  one,  and 
in  consequence  of  this  deficiency  and  the  char- 
acter of  the  night,  the  schooner  was  not  visible, 
and  could  not  be  seen  until  the  two  vessels  were 
within  the  short  distance  of  three  or  four 
hundred  yards. 

In  reference  to  the  faot  of  the  collision,  they 
answer,  that  when  the  schooner  was  first  seen 
from  the  steamer,  the  schooner  was  to  the  east- 
ward, and  proper  action  was  had  on  board  the 
steamer  to  direct  her  course  to  the  westward; 
but  when  the  course  of  the  sehooner  in  that 
direction  was  ascertained,  the  course  of  the 
steamer  was  changed,  and  the  boat  was  stopped 
and  backed;  but  from  the  proximity  of  the 
vessels  at  this  time,  it  was  impossible  hy  any 
effort  to  avoid  the  collision.  Tne  steuner  was 
runninjf  at  the  rate  of  15  miles  an  hour  before 
*this  tune.  l%e  district  court  pronounced  [^5 
a  decree  of  condemnation,  which  was  affirmed 
in  the  circuit  court,  on  appeal. 

l%e  evidence  convinces  the  court  that  the 
schooner  might  have  heen  distinctly  seen  from 
the  steamer  at  a  greater  distance  than  a  half 
mile. 

It  is  shown  that  another  vessel  was  sailins  in 
the  wake  of  the  schooner,  and  was  guided  in  ner 
course  b;^  her,  and  that  the  sehooner  was  dis- 
tinctly visible  to  those  who  were  on  board  that 
vessel  at  a  greater  distance. 

It  also  satisfactorily  apoears  that  the  sehoon- 
er was  in  fact  discoverea  by  the  lookout  on 
board  the  steamer  when  the  vessels  were  sev- 
eral hundred  yards  apart,  and  that,  by  careful 
management  of  the  steamer,  the  collision  might 
then  have  been  avoided. 

The  captain  of  The  Louisiana  says:  "That 
after  nassing  the  Rappahannock  lightboat  I  saw 
a  blaclc  obj^;  it  appeared  to  be  heading  about 
south-southwest  down  the  bay;  it  was  about 
two  points  or  two  points  and  a  half  to  the 
east  of  us.  I  could  not  tell  at  that  moment 
whether  it  was  a  vessel  at  anchor  or  under 
way,  but  directly  discovered  it  was  a  vessel 
under  way,  and  she  kept  right^  hard  off  to  the 
westward.  This  vessel  had  no  lights.  I  think 
the  distance  was  from  200  yards  to  250.  As 
soon  as  I  saw  her  1ib»  I  ealled  to  IAt.  Marshall 
(pilot)  to  stop  ohd  back."  Cross-examined,  he 
says:  ''From  tne  time  I  first  saw  the  vessel  until 
the  time  of  the  oollision  was,  I  should  suppose, 
two  minutes,  more  or  less.-  The  vessel  changed 
her  course,  and  kept  off  hard  to  the  westward. 
I  saw  her  jib,  which  enabled  me  to  judge  that 
it  was  a  vessel  under  way.  The  change  took 
place  immediately  alter  I  first  saw  the  object. 
When  I  first  saw  it,  it  looked  like  a  doud.  I 
could  not  tell  if  it  was  a  vessd  at  anchor  or 
under  way.  When  I  saw  the  jib,  I  first  knew  it 
was  a  vessd  under  way." 

Notwithstanding  the  uncertainty  in  the  mind 
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of  this  officer  the  vessel  under  his  command 
continued  on  in  her  voyage  with  unabated 
speed.  No  order  was  given  to  arrest  her  prog- 
ress till  a  collision  with  the  schooner  had  be- 
come inevitable.  This  was  a  grave  error,  and 
6*]  was  followed  by  disastrous  consequences,*for 
which  the  owners  must  render  indemnity. 
In  the  case  of  The  Birkenhead,  3  W.  Rob.  75, 
the  steamer  was  directed  upon  the  supposition 
that  a  sailing  vessel  under  way  was  at  anchor, 
and  proper  precautions  were  taken  under  that 
hypothesis.  The  circumstances  were  such  as 
might  have  occasioned  a  mistake.  But  the 
iudge  of  the  admiralty,  with  the  advice  of  thf; 
Trinity  Masters,  condemned  the  steamer  to 
compensate  for  the  collision,  saying  "that  she 
should  not  have  prosecuted  her  voyage  in  any 
uncertainty,  but  should  have  eased  or  reverse^l 
her  engiues  until  the  fact  was  ascertained." 

The  case  of  The  James  Wait,  2  W.  Rob.  271 
is  similar  in  its  circumstances  to  the  one  under 
consideration.  The  master  testified  that,  when 
he  discovered  the  sailing  vessel,  he  ported  his 
helm  without  stopping  to  ascertain  her  course. 
"In  my  apprehension,"  said  the  judge,  "the 
master  of  The  James  Watt  would  have  acted, 
under  the  circumstances,  with  greater  prudence 
and  caution,  if,  upon  first  discovering  the  sail- 
ing vessel,  instead  of  porting  his  helm,  he  had 
continued  his  course  at  slacked  speed,  by  easing 
his  engines  till  he  was  able  to  discover  the 
course  the  sailing  vessel  was  stearing,  and  then 
acting  according  to  circumstances.     If  he  had 

Sursued  this  course,  it  is  apparent  from  the  evi- 
eiice,  that,  in  the  short  space  of  about  a  min- 
ute after  the  sail  was  reported,  he  would  havt 
discovered  her  course,  and  could  have  adopted 
the  measures  that  might  altogether  have  pre- 
vented the  collision." 

The  evidence  shows  that  The  George  D. 
Fisher  was  making  a  southwest  course,  and 
was  close-hauled  upon  the  wind.  That  she  did 
not  vary  her  course  after  the  steamer  came  in 
sight.  That  the  steamer  was  first  directed  to 
the  westward,  and  afterwards  to  the  easward, 
and  then  stopped  and  backed,  and  that  these 
contrary  movements  were  the  result  of  the 
doubts  of  her  dBoers  as  to  the  position  or  course 
of  the  scho<»ier.  If  the  order  to  ease  the  en- 
gines, or  to  stop,  had  been  given  in  the  first  in- 
stance, the  nroDability  is  that  the  catastrophe 
would  have  oeen  avoided. 

The  decisions  of  this  court  have  settled  that 
this  was  the  duty  of  the  steamer  under  such 
circumstances.  Peck  v.  Sanderson,  17  How.  178. 
7*1  It  is  contended  on  the  part  of  the  *ap- 
pell^^es  that  the  schooner  is  responsible  for  fall- 
ing to  carry  a  light.  In  the  case  of  The  Os- 
manli,  7  Notes  of  Cases,  507,  the  learned  judge 
of  the  admiralty  says:  "That  no  question  ha4 
been  more  mooted  and  left  more  unsettled  than 
this — ^whether  it  is  the  duty  of  a  sailing  vessel 
at  night  to  show  a  light.  Beyond  all  doubt, 
it  has  been  determined  there  is  no  such  general 
obligation;  at  the  same  time,  there  have  been 
occasions  on  which,  for  the  sake  of  avoiding  a 
misfortune,  which  was  in  all  human  probabil- 
ity likely  to  occur,  it  became  the  duty  of  a  ves- 
sel to  snow  a  light."  In  the  present  case,  we 
have  not  been  able  to  discover  any  fact  that 
imposed  the  obligation  upon  the  schooner  to 
do  so.  The  night  was  moonlight;  and  though 
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the  light  was  occasionally  obscured,  the  evi- 
dence does  not  show  that  it  was  so,  to  a  degree 
that  rendered  the  navigation  of  the  bay  at  all 
dangerous,  if  care,  skill,  and  vigilance  liad  beoi 
employed  upon  the  different  vessels. 

The  court  is  of  opinion' that  the  schocmer 
was  discerned  from  the  steamer  in  sufficient 
time,  and  that  the  latter  might  have  avoided 
tlie  collision  by  the  exercise  of  proper  care. 

Decree  affirmed* 

Mr.  Justice  Daalel  dissented  for  want  of 
constitutional  power,  in  courts  of  the  United 
States,  in  admiralty. 


EDMUND  RICE,  Plff.  in  Brr^ 

V. 

THE    MINNESOTA    and    NORTHWESTERN 
RAILROAD  COMPANY. 

(Bee  8.  C.  21  How.  82-85.) 

W/^ere  cause  was  dismissed  at  former  term  fwr 
defect  in  return,  motion  to  re-instate  refused 
— fifial  decision — writ  of  error  fundus  offieio. 

Where  a  writ  of  error  was  returnable  last  term, 
and  it  appearing  that  there  was  no  final  Jadgment, 
the  case  was  then  dismissed  for  want  oi  Jurisdic- 
tion. A  further  transcript  Is  now  presented,  which 
contains  a  final  judfnnent. 

Held,  that  the  motion  to  annul  the  Judgment  of 
the  last  term,  and  reinstate  the  case,  cannot  be 
granted. 

It  was  judicially  acted  on  and  decided,  by  this 
court.  And  when  the  term  dosed,  that  decision 
was  final,  so  far  as  concerned  the  authority  and 
Jurisdiction  of  this  court  under  that  writ. 

The  writ  of  error  was  functiu  ofUcio;  and  If  the 
parties  desire  to  bring  the  record  of  the  case  again 
before  this  coart,  It  must  be  done  by  another  writ 
of  error. 

Argued  Deo.  17,  1858.    Decided  Deo.  28,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota! 

On  the  motion  of  Mr.  RoTerdj  JobnaoB* 
of  counsel  for  the  defendant  in  error^  to  revoke 
the  mandate  and  annul  the  judgment  of  dis- 
missal entered  in  his  case,  etc. 

The  case  is  stated  by  the  court. 

No  counsel  appeared  for  plaintiff  in  error. 

Mr.  Rererdy  Jolu&som  for  defendant  in 
error. 

Mr.  Chief  Justice  Tanej  delivered  the  opin- 
ion of  the  court : 

This  case  was  brought  up,  by  a  writ  of  error, 
directed  to  the  judp;es  of  uie  supreme  court  of 
the  territory  of  Minnesota,  the  writ  being  re- 
turnable to  the  last  term  of  this  court.  Ttie 
*case  was  docketed  and  called  for  trial  [*84 
according  to  the  rules  of  the  court;  but  upon 
inspection  of  the  transcript,  it  appeared  that 
there  was  no  final  judgment  in  the  court  below, 
and  the  case  was,  therefore,  dismissed  for  want 
of  jurisdiction. 

At  a  subsequent  day  in  that  term,  a  motion 
was  made  by  the  plaintiff  in  error  for  a  certio- 
rari, upon  attidavits  filed,  suggesting  that 
there  had  been  a  final  judgment  in  the 
territorial  court,  although  it  had  not  been  oor- 
rectly  entered  on  the  record.    But  the  eourt 
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were  of  opinion  that  tbe  affidavits  were  not 
sufficient  to  support  the  motion,  ana  refused 
the  certiorari. 

A  motion  has  been  made  at  the  present  term 
to  annul  the  order  of  dismissal  made  at  the  last 
term,  and  to  place  the  suit  on  the  calendar  in 
the  same  order  in  whidi  it  would  have  stood 
if  it  had  not  been  dismissed,  but  continued 
over  to  the  present  term.  And  in  support  of 
this  motion,  a  transcript  from  the  territorial 
court  has  a^in  been  presented;  and  this  tran- 
script contams  a  final  judgment  of  the  supreme 
court  of  the  territory.  It  is  certified  by  the 
clerk  of  the  district  court  of  the  United  States, 
to  whose  custody  the  record  and  proceedings 
in  this  case  have  been  transferred  pursuant  to 
an  act  of  Congress;  and  this  transcript,  among 
other  things,  certifies  that  an  amended  order  of 
the  supreme  court  of  the  territory,  reversing 
the  juogment  of  the  inferior  territorial  court, 
and  ordering  a  judgment  for  defendants,  and 
an  amended  judgment  of  the  said  court  to  the 
same  effect  was  on  file  in  his  office,  transferred 
with  the  other  proceedings  in  the  ease  from  the 
supreme  territorial  court. 

But  we  think  the  motion  to  annul  the  judg- 
mp&t  of  the  last  term,  and  reinstate  the  case, 
cannot  be  granted.  The  suit  is  a  conunon-law 
action  for  a  trespass  on  real  property,  and  the 
judgment  of  the  court  below  can  be  brought  here 
xor  revision  by  writ  of  error  only.  That  writ  was 
issued  by  the  plaintiff  in  error,  returnable  to 
the  last  term  of  this  court;  and  it  brought  the 
transcript  before  us  at  that  term.  It  was  judi- 
cially acted  on,  and  decided  by  this  court.  And 
when  the  term  closed,  that  decision  was  final,  so 
far  as  concerned  the  authority  and  jurisdiction 
of  this  court  under  that  wnt.  The  writ  was 
functus  officio;  and  if  the  parties  desire  to  bring 
85*]  the  record  of  *the  case  again  before  this 
court,  it  must  be  done  by  another  writ  of  error. 
The  former  writ  is  not  returnable  to  the  present 
term,  and  cannot,  therefore,  according  to  the 
principles  which  govern  this  common-law  writ, 
oring  the  record  before  us. 

The  case  of  The  Palmyra,  12  Wheats  1,  has 
been  referred  to,  where  a  motion  similar  to  the 
present  was  granted  by  the  court.  And  if  that 
nad  been  a  case  at  common  law,  we  might  have 
felt  ourselves  bound  to  follow  it,  as  establishing 
the  law  of  this  court.  But  it  was  a  case  in  ad- 
miralty, where  the  power  and  jurisdiction  of 
an  appellate  court  is  much  wider  upon  appeal, 
than  in  a  case  at  common  law.  For,  in  an  ad- 
miralty case,  you  may  in  this  court  amend  the 
{^leadings,  and  take  new  evidence,  so  as  in  ef- 
ect  to  niake  it  a  different  case  from  that  de- 
cided by  the  court  below.  And  the  court 
mieht  well,  therefore,  deal  with  the  judgment 
ana  appeal  of  the  inferior  tribunal  in  the  same 
spirit.  But  the  powers  which  an  appellate 
court  may  lawfully  exercise  in  an  admiralty 
proceeding,  are  altogether  inadmissible  in  a 
oommon-law  suit. 

The  case  in  3  Pet.  431  relates  to  cases  and 
questions  of  a  different  character  from  the  one 
before  us.  In  that  case  the  judgment  of  the 
court  at  the  preceding  term  was  amended.  But 
the  amendment  was  made  to  correct  a  clerical 
error  in  this  court,  and  make  the  judgment  con- 
form to  that  which  the  court  intended  to  pro- 
iiounee.    But  this  is  not  a  motion  to  amend. 


but  to  reverse  and  annul  the  judgment  of  the 
last  term,  which  was  passed  upon  full  consid- 
eration, with  the  case  regularly  and  legally  be- 
fore us,  as  brought  up  by  the  writ  of  error. 

We  refer  to  these  two  cases  because  they  have 
been  relied  on  in  support  of  the  motion.  But, 
in  the  judgment  of  the  court,  they  stand  on 
very  different  principles;  and  the  motion,  for 
the  reasons  above  stated,  must  be  overruled. 


JAMES  KELSEY  and  Thomas  P.  Hotchkisa, 

PlffB.  in  Err,, 

BOBERT  FORSYTH. 

(See  8.  C  21  How.  85-88.) 

Guild  V,  Frontin  and  Suydam  v.  Williamaon  af- 
firmed— agreement  cannot  authorize  mode  of 
review — state  laws  cannot  authorize  United 
States  court  to  depart  from  rules  prescribed 
by  Congress* 

This  case  is  the  same  in  principle  as  that  of  Guild 
V.  Frontin,  50  U.  8^  p.  290,  afllrmed  in  Snydan  v. 
Williamson,  61  U.  S.,  p.  978. 

The  agreement  of  parties  cannot  anther Ize  this 
court  to  revise  a  Judgment  of  an  inferior  court  in 
any  other  mode  than  that  which  the  law  pre- 
scrihes. 

Nor  can  the  laws  of  a  state,  regulating  the  pro- 
ceedings of  its  own  courts,  authorize  a  dietrict  or 
circuit  court  sitting  in  the  state  to  depart  from 
the  modes  of  proceedings  and  rules  prescribed  by 
the  act  of  Congress. 

(Mr.  Justice  Wayne  did  not  sit  in  this  case.) 

Submitted  Deo,  24, 1858,  Decided  Deo.  28, 1858. 
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N  ERROR  to  the  Circuit  Ck>uHi  of  the  United 
States  for  the  Northern  District  of  Illi- 
nois. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  defendant  in  error,  to 
recover  a  part  of  IPeoria  French  claim  No.  7 ; 
the  same  tnat  was  before  this  court  in  the  case 
of  Bryan  v.  Forsyth,  60  U.  S.  (19  How.)  334. 

On  the  final  trial  below,  the  case  was  sub- 
mitted to  the  court  without  a  jury,  and  the 
court  found  for  the  plaintiff.  Thereupon  the 
defendants  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
opinion  of  the  court. 

Mr.  O.  Ballanoe,  for  appellants: 

The  errors  assigned  are: 

1.  The  court  erred  in  refusing  to  dismiss  the 
cause  for  want  of  a  bond  for  costs,  before  the 
commencement  of  this  suit. 

2.  It  was  error  to  try  the  cause  without  a 
jury. 

3.  It  was  error  to  refuse  a  new  trial  at  com- 
mon law. 

4.  The  court  attached  unjust  and  unreason- 
able conditions  to  the  order  setting  aside  the 
first  judgment. 

5.  The  court  erred  in  refusing  to  grant  a  new 

Norn. — JuritdictUm  of  Federal  courts,  not  giiien 
by  consent.  See  note  to  Ctov.  of  (Georgia  v.  African 
Slaves,  7  L.  sd.  U.  8.  73. 
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trial,  nune  pro  tune,  upon  the  agreement  and 
disclaimer  tendered  by  defendants  below. 

6.  The  court  erred  in  receiving  improper  evi- 
dence. 

7.  The  court  erred  in  ruling  out  proper  evi- 
dence offered  by  defendants  below. 

All  the  above  errors,  I  submit,  are  well  as- 
signed, and  cither  of  them  is  sufficient  to  re- 
verse the  judgment  of  the  court  below;  but  I 
deem  it  unnecessary  to  discuss  those  various 
points,  or  introduce  authorities  to  sustain 
them,  because  the  facts  of  the  case  show  clearly 
that,  according  to  the  doctrine  established  in 
the  case  of  Bryan  v.  Forsyth,  19  How.  334,  the 
plaintiff  was  completely  barred  by  the  Illinois 
statute  of  limitations,  and  because,  also,  the 
case  was  tried  by  the  court  without  a  jury, 
which,  according  to  the  decision  in  Chraham  v. 
BaynCy  18  How.  60,  was  error. 

Mr.  Arohibald  Williams  for  defendant  in 
«rror. 

Mr.  Chief  Justice  Tanej  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  northern  district  of 
Illinois. 

An  action  of  ejectment  brought  by  the  de- 
fendants in  error  against  the  plaintiff,  for  a 
certain  parcel  of  land  described  in  the  declara- 
tion, and  upon  the  trial  the  verdict  and  judg- 
ment were  for  the  plaintiff ;  a  motion  was  after- 
wards made  to  set  aside  the  judgment  and  for  a 
new  trial;  and  the  judgment  was,  accordingly, 
set  aside  and  a  new  trial  granted  upon  the 
terms  mentioned  in  the  transcript.  In  the  pro- 
eeedings  upon  this  new  trial,  the  parties  agreed 
to  waive  a  trial  by  jury,  and  that  both  matters 
of  law  and  of  fact  should  be  submitted  to  the 
decision  of  the  court.  The  case  was  proceeded 
in  according  to  this  agreement,  and  the  court, 
as  the  record  states,  found  the  issue  in  favor  of 
the  plaintiff  (Forsyth),  and  entered  judgment 
jiccordingly ;  and  to  this  decision,  and  to  ^1  the 
rulings  and  decisions  of  the  court  in  the  pre- 
vious stages  of  the  cause,  the  defendants  (Kel- 
«ey  and  Hotchkiss)  excepted  and  sued  out  a 
writ  of  error  to  bring  the  case  before  this  court. 

It  will  be  seen  from  this  statement,  that  in  a 
88*]  common-law  *action  of  ejectment  the  case 
was  submitted  to  the  court  upon  the  evidence, 
without  the  intervention  of  a  jury,  leaving  it  to 
the  court  to  decide  the  fact,  as  well  as  the  law, 
upon  the  evidence  and  admissions  before  it. 
The  case,  therefore,  is  the  same  in  principle 
with  that  of  Guild  et  al.  v.  Frotttin,  18  How. 
135.  And  the  doctrine  in  that  case  was  re- 
affirmed in  Suydam  v.  WiUiamson,  20  How. 
428,  and  the  grounds  upon  which  it  rests  fuller 
set  forth.  It  is  unnecessaiy  to  repeat  here  what 
was  stated  in  these  two  aecisions.  It  is  suffi- 
cient to  say  that  the  agreement  of  parties  can- 
not au«^b«^«-ize  this  court  to  revise  a  judgment  of 
an  inferior  court  in  any  other  mode  of  proceed- 
ing thsn  that  which  the  law  prescribes,  nor  can 
the  laws  of  a  state,  regulating  the  proceedings 
of  its  own  courts,  authorize  a  district  or  circuit 
«ourt  sitting  in  the  state,  to  depart  from  the 
modes  of  proceeding  and  rules  prescribed  by 
the  acts  of  Congress. 

The  judgment   of  the  Cirouit   Oowrt  mu9t, 
therefore,  he  affirmed, 
21  How.  U.  8.,  Book  16. 


THE   COMMONWEALTH   OF   PENNSYLVA- 
NIA, Plff,  in  Err., 

V, 

WILLIAM    RAVENEL,    Executor    of    Eliza 

Kohne,  Deceased. 

(See  8.  C.  21  How.  103-112.) 

Domicil — question  of  law  and  fact — acta  and 
declarations,  when  proof  of. 

The  question  of  domlcll  is  one  of  mixed  law  and 
fact. 

It  Is  for  the  court  to  instruct  the  jury  what  con- 
stitutes a  domicil,  and  for  the  jury  to  apply  the 
law  governing  it,  to  the  facts  as  found  by  them. 

The  mere  speaking  of  a  place  as  a  home,  withoat 
any  act  showing  an  intention  to  return  to  it,  would 
amount  to  nothing. 

But  if  acts  and  the  language  concur,  and  are 
continued  for  many  years,  they  are  conclusive  of 
the  fact. 

(Mr.  Justice  Wayne  did  not  sit  in  this  case.) 

Argued  Deo.  H,  1858.    Decided  Deo.  Z8,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  against  the  defendant 
in  error,  executor  of  the  late  Mrs.  Kohne,  to 
recover  the  sum  of  $5,820.32,  called  a  collateral 
inheritance  tax,  assessed  upon  the  estate  of  the 
testatrix. 

Mr.  Kohne,  the  husband  of  Mrs.  Eliza  Kohne, 
died  in  Philadelphia  on  the  26th  of  May,  1839, 
and  was  buried  there.  At  the  time  of  his  death, 
he  owned  valuable  real  and  personal  estate  in 
Philadelphia  dty  and  county,  and  also  in 
Charleston,  8.  G.  Among  the  Philadelphia 
property  was  a  large  and  elegant  mansion  house 
in  Chestnut  street.  Mr.  Kohne,  at  the  time  of 
his  death,  also  owned  a  mansion  in  Charleston. 
S.  C,  in  which  he  and  his  wife  resided  during 
the  winter.  Both  mansions  were  furnished  with 
servants,  furniture,  plate,  etc  Mr.  Kohne  also 
owned,  at  the  time  of  bis  death,  a  valuable 
country  seat,  with  30  acres  of  land  attached, 
close  to  the  city  of  Philadelphia,  in  Turner's 
lane,  and  now  within  the  corporate  limits  ol 
that  dty,  which  was  purchased  by  him  in  1807, 
about  the  time  of  his  marriage,  and  during  his' 
lifetime  was  sometimes  occupied  by  Mr.  and 
Mrs.  Kohne,  and  by  Mrs.  K.,  after  his  death. 

Mr.  Kohne  devised  his  real  estate,  wherever 
situate,  to  his  wife  for  life  (with  some  excep- 
tions in  Charleston,  S.  C).  Ser  life  interest 
extended  to  the  mansions  referred  to  in  Phila- 
delphia and  Charleston,  and  to  the  Turner's 
lane  property  in  Philadelphia. 

She  did  not  visit  Charleston  the  winter  after 
her  husband's  death,  but  spent  a  part  of  it  in 
Savannah.  After  that  winter,  however,  she 
resumed  the  routine  which  had  existed  some 
years  prior  to  her  husband's  death;  that  is,  of 
spending  from  May  to  October  in  Philadelphia, 
and  from  November  to  Biay  in  Charleston. 

Mrs.  Kohne  continued  to  reside  alternately  im 
Charleston  and  Philadelphia,  according  to  the 
season  of  the  year,  until  April  30,  1850,  when 
she  left  Charleston  and  came  to  Philadelphia, 
where  she  remained  until  her  death,  Maren  16, 
1852,  at  the  advanced  age  of  eiffhty-five  years 
and  upwards.    She  was  M>m  in  Charleston,  and 
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was  married  there  to  Mr.  Kohne,  then  a  domi-  See,  also,  Stine  ▼.  Sherk,  1  W.  &  8.  105^ 

died  merchant  of  that  city.  Incin  t.  Shoemaker,  8  W.  &  8.  76;  Janes  ▼. 

The  trial   below  resulted  in  a  verdict  and  Wood,  16  Vsl.  25,  42;  Snyder  v.  Wilt,  \5  Fa.  M; 

judgment  in   favor  of  the  defendant;    where-  Roach  v.  Hulings,  16  Pet.  319. 

upon  the  plaintiff  sued  out  this  writ  of  error.  As  to  the  third  point,  that  in  effect  the  court 

A  further  statement  of  the  case  appears  in  took  from  the  jury  the  sole  material  fact  in  tlie 

the  opinion  of  the  court.  cause,  inz.,  the  domicil  of  Mrs.  Eliza  Kohne  at 

Messrs.  Saamel  Hood  and  R.  X.  Sootty  the  time  of  her  death, 

for  plaintiff  in  error:  8ee  Georgia  v.  Brailsford,  3  Dall.  4;  Neichold 

For  the  purpose  of  this  argument,  the  excep-  v.  Wright,  4  Rawle,  195;  Brownfield  v.  Brovm- 

tions  to  the  charge  of  the  court  may  be  stated  field,  12  Pa.  136;  Baker  v.  Le\cis,  4  Rawle,  356; 

in  this  form, — viz.,  ( 1 )  That  the  court  charged  Sampson  v.  Sampson,  4  8.  &  R.  329 ;  Tracy  ▼.. 

tne  jury  as  to  part  only  of  the  evidence,  viz.,  Stcnrttcout,  10  Pet.  96. 

that   of   the   defendant;     (2)    that   the  court  ifr.  B.  Oerbard,  for  defendant  in  error: 

charged  the  jury  as  to  facts  of  which  there  was  Domicil  is  always  a  mixed  question  of  law^ 

no  evidence;   (3)  that,  in  effect,  the  court  took  and  fact,  and  where  a  court  charges  a  jury  up- 

from  the  jury  the  sole  material  fact  in  the  on  such  a  point,  a  discussion  of  the  testimony 

cause,  ffiz.,  the  domicil  of  Mrs.  Eliza  Kohne  at  must  be  intimately  intermixed  with  the  discus- 

the  time  of  ner  death.  sion  of  the  law.   In  the  present  case,  His  Honor,. 

As  to  the  first  point,  that  the  court  charged  who  tried  the  cause,  told  the  jury  at  the  com- 

the  jury  as  to  part  only  of  the  evidence,  viz.,  niencement  of  his  charge,  that  it  was  "for  the 

that  of  the  defendant.    The  only  question  for  jury  to  apply  the  principles  of  law  laid  down 

the  jury  was  whether  Mrs.  Eliza  Kohne,  at  the  by  the  court  to  the  facts  as  found  by  them,"  and 

time  of  her  death,  in  March,  1852,  was  or  was  Again,  that  "the  court  had  no  right  to  dictate  to 

not  domiciled  in  Pennsylvania.    The  charge  of  them  on  the  facts  which  they  were  bound  to  find 

the  court,  after  stating  that,  for  the  purposes  on  their  own  responsibility."    His  Honor  next 

of  this  case,  the  fact  that  Frederick  Kohne,  at  proceeded  to  assume,  as  against  the  defendant^ 

the  time  of  his  death,  was  domiciled  in  Pennsyl-  I'he  fact  of  Mr.  Kohne's  domicil  at  the  time  of 

▼ania,  is  assumed,  and  that  Mrs.  Kohne's  domi-  b»  death,  and  then  indicating  to  the  junr  what 

cil  was  necessari^  his,  while  the  marriage  ex-  ^*<J^  ^^^7  ™^»*  ^^^>  »f  t^«y  g*ve  a  verdict  for 

isted, — adds  that  after  nis  death  she  was  free  ^^®  plaintiff,  he  declared  that  as  a  matter  of 

to  choose  her  own  domicil.    The  charge  then  re-  ^^^f  ^^  ^®  j^^  believed  certain  uncontradicted 

dtes    the    defendant's    evidence    as    to    Mrs.  testimony,  their  verdict  should  be  for  the  de- 

Kohne's  domicil,  but  no  reference  whatever  is  Pendant;  concluding  by  the  expression  of  a  hope 

made  in  the  charge  to  the  evidence  adduced  by  previously  entertained  that  the  plaintiff  would 

the  plaintiff,  nor  to  any  part  of  the  defendant's  n*^*  abandoned  the  claim,  after  hearing  the 

testimony,  favorable  to  the  plaintiff,  on  the  evidence  for  the  defendant,  as  the  contest  must 

question  of  Mrs.  Kohne's  domicil.  ^  fruitless,  if  the  jury  believed  that  testimony. 

In  the  case  of  Smith  v.  Condry,  1  How.  35»  N<>^»  *"  *'l  ^^»»  ^ere  seems  to  me  to  have  been* 
the  8.  C.  of  the  U.  8.,  Chief  Justice  Taney,  in  *  scruoulous  care  observed  by  the  judge,  in  a 
delivering  the  opinion  of  the  court,  reversed  the  <*•«  where  there  was  no  conflict  of  testimony,, 
circuit  court  of  the  District  of  Columbia,  on  the  ^  *^<^*^  ^^^^  *^®  appearance  of  a  formal  in- 
ground  that  the  court  instructed  the  jury  on  a  terfcrence  with  the  constitutional  province  of 
vkri  of  the  evidence  only,  leaving  out  of  view  *^1  J^T*.,  ^,    .^ 

other  portions  of  it  which  the  jury  were  bound  I>omicil  "is  the  conclusion  of  law  on  an  ex- 

to  consider  in  forming  their  verdict.    It  should  tended  view  of  facts  and  circumstances." 

be  left  to  the  jury  upon  the  whole  evidence  ^""'^'    President,  J.,    Guier   v.    O'Daniel,    I 

where  there  is  evidence  of  fault,  to  find  whether  ^*"°-  ^^^>  ^^^  **  ^'*^  ^"  Phillim.  Dom.  App. 

it  existed.    In  Greenleaf  v.  Birth,  9  Pet   292,  ^''  P-  ^^'    ^^^P^  ▼•  Johnstone;  Graham  ▼. 

298,  299,  the  decision  of  the  circuit  court  if  the  Johnstone,  3  Vcs.  201. 

District  of  Columbia  was  reversed  on  similar  ^^^  question  of  domicil  pnma  facie  is  mudi* 

grounds.  more  a  question  of  fact  than  of  law." 

As  to  the  second,  point,  that  the  court  charged  «.^°l!?i?  is  defined  in  Guier  v.  0' Daniel,  I 

the  jury  as  to  the  facts  of  which  there  was  no  ^*"°-  ^^l  ^    f/esidence  at  a  particular  place, 

evidence:  accompanied  with  positive  or  presumptive  proof 


ted 
rather 

not  be  suffered  to  weigh  against" the  acts  and  ,             *u     «    xj      i                «*v  *     - 

declarations  of  twenty  years  of  her  life     Tax  ^^"^  ^^^  other."    He  also  says  "that  no  one 

gatherers  may  impose  on  old  ladies,  but  they  Z^^^-  *?,  ^^l^  "^'^^  synonymous  with  the  word 

cannot  change  their  domicil  for  them  against  .^T'^'i'   ^J*""  ^^',^^^/^  ^""J^'    .^?^'"i?^'^^^ 

their  will;  nor  is  it  any  reason  for  an  Ulegal  !,"^'  T^^'l''^^''"  the  Law  of  Domidl,  p.  25,  re- 

exaction  against  the  estate  of  the  deceased,  that  JT^  ^^%  ^'".^?  *"'  1?.^f  *  ^^  ^^    LTJ* 

fk«  fo^  »Jfi*«*«.<.  ^t  T>^-      1       •  "r'^°v*»  *'"***'  Domicil  of  Origin  or  Birth.    2.  The  Domicil  by 

W  wr^^ii  if      ^^??""^^?';  ^^^  ^^^'  Operation  of  £aw.     3.  The  Domicil  of  Choice, 

fore  wronged  her  with  impunity^"  ^£^re  one  is  abandoned  and  another  acquired! 

Here  is  the  assumption  of  facts  without  any  chie  of  these  three  kinds  each  person  must  have, 

evidence  on  which  to  base  them.  Phillim.  p.  21 ;  Crawford  v.  Wilson,  4  Barb. 

In  Bradley  v.  Grosh,  8  Pa.  49,  it  was  held  er-  504;  Bartlctt  v.  Neto  York,  6  Sandf.  44;  Ab- 

T»  to  submit  a  fact  or  question  to  the  jury,  of  ington  v.  .V.  Bridgettater,  23  Pick.   178;   Rue 

which  there  is  no  evidence.  High,  Appellant,  2  Doug.  (Mich.)  623. 
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A  person  may  acquire  a  second  place  of  resi- 
dence, and  occupy  it  alternately  with  the  first. 
This  makes  no  diange  in  his  domicil. 

Barilett  v.  New  York,  5  Sand.  44;  Phillim. 
Dom.  112,  citing  the  caae  of  Munroe  v.  MUnroe, 
7  C.  A  F.  842. 

"The  having  a  house  and  an  establishment  in 
London  is  perfectly  consistent  with  a  domicil 
in  Scotland.*'  This  fact  existed  in  Somerville 
T.  SomervUle,  6  Ves.  750,  and  in  Warrender  v. 
Warrender,  9  Bligh,  N.  R.  102,  103;  see,  also, 
Harvard  College  v.  Qore,  5  Pick.  370. 

The  question  in  the  present  case  is  one  of  the 
third  kind  of  domicil,— that  of  choice.  "Every 
person  »ui  juris  is  at  liberty  to  choose  his  domi- 
ki\,  and  to  diange  it  according  to  his  inclination." 

Phillim.  98. 

The  question  is  not  whether  the  facts  con- 
nected with  Mrs.  Kohne's  residence  in  Philadel- 
phia for  a  portion  of  the  year,  and  dying  there, 
u  viewed  apart  from  the  rest  of  the  evidence, 
would  constitute  Philadelphia  her  domicil ;  but 
whether  her  whole  course  of  life  will  support 
iier  expressed  intention  of  making  Charleston 
her  domidL  In  Thomdike  v.  The  City  of  Boe- 
low,  1  Met.  246,  Ch.  J.,  Shaw  say:  *'It  may 
often  occur  that  the  evidence  of  facts  tending  to 
establish  the  domicil  in  one  place,  would  be  en- 
tirely condusive,  were  it  not  for  the  existence 
of  facts  and  dreumstanees  of  a  still  more  con- 
dusive and  decisive  character  which  fix  it,  be- 
yond question,  in  another." 

It  will  be  remembered  that  Mrs.  Kohne's 
domidl  of  origin  was  in  Charleston^  and  fewer 
dreumstanees  are  requisite  to  show  that  the 
domidl  of  origin  has  reverted,  than  that  a  new 
domidl  has  bMn  acquired. 

Phillim.  Dom.  104 ;  White  v.  Brovon,  1  Wall. 
Jr.  265 ;  diarge  of  Grier,  Justice. 

''Where  a  party  has  two  residences  at  diifer- 
eaA  seasons  of  the  year,  that  will  be  esteemed 
bis  domidl  which  he  himself  selects,  or  de- 
■eribes  or  deems  to  be  his  home." 

Hairston  v.  Haireton,  27  Miss.  704;  Stoiy 
Confl.  of  Laws,  fi  47 ;  Shelton  v.  Tt/pn,  6  How. 
163 ;  Ennie  v.  Bmith,  14  How.  400. 

The  fact  of  Mrs.  Kohne's  dying  in  Philadel- 

Shia  affords  no  presumption  whatever  of  her 
omidl  being  in  uiat  city. 

Harvard  College  v.  Gore,  6  PidL  375. 

The  judge  below  did  not  take  from  the  jury 
the  consideration  of  the  question  as  to  Mrs. 
Kohne's  domidl  at  the  time  of  her  death ;  but, 
on  the  contrary,  treated  it,  as  it  dearly  is,  as  a 
mixed  question  of  law  and  fact;  and  carefully 
and  scrupulously,  though  the  facts  were  un- 
disputed, instructed  the  jviry  that  they  must 
pass  upon  the  evidence  of  t^iose  facts,  but  if 
they  believed  it,  that  it  e8tal)Iishe<l  Mrs. 
Kohne's  domidl,  at  the  time  of  her  death,  to 
have  been  Charleston. 

In  conclusion,  it  is  submitted  that  the  ded- 
dons  fully  sustain  the  views  of  the  defendant 
in  error. 

The  court  may  give. their  opinion  on  matters 
of  fact  to  the  jury,  being  careful  to  distinguish 
between  such  opinions  and  those  on  matters  of 
law;  the  former  bdng  entitled  to  such  infiu- 
ence  only  as  the  jury  may  think  proper,  the  lat- 
ter being  conclusive. 

Qamee  v.  Btilce,  14  Pet.  322;  Tracy  v.  Svoart- 
irout,  10  Pet.  80. 
21  How. 


"A  case  will  not  be  reversed  on  acco.4..i  ^4 
an  expression  of  opinion  by  the  court,  as  to 
which  of  certain  witnesses  are  most  en^itle'I  to 
credit." 

Porter  v.  Sexier,  23  Pa.  424. 

Mr.  Justice  Helsom  delivered  the  opinion  of 
the  court: 

Tliis  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Pennsylvania. 

The  action  was  brought  by  the  state  of  Penn- 
sylvania against  the  defendant,  executor  of  the 
late  Mrs.  Kohne,  to  recover  the  sum  of  $5,820.- 
23,  called  a  collateral  inheritance  tax,  assessed 
upon  the  personal  estate  of  the  testatrix.  By 
the  law  of  Pennsylvania,  where  the  property  of 
the  deceased  passes  to  his  or  her  collateral 
hdrs,  or  to  strangers,  dther  by  the  law  concern- 
ing intestate  estates,  or  by  will,  it  is  made  sub- 
jed;  to  a  specific  taxation  for  the  benefit  of  the 
state.  This  tax  is  5  per  centum  on  the  dear 
value  of  the  estate.  Brightly  t.  Purdon,  p. 
138;  act  22d  April,  1846,  fi  14.  And  according 
to  the  construdion  of  these  acts  imposing  the 
tax,  it  is  held,  if  a  decedent  be  domiciled  in  the 
state  at  the  time  of  his  or  her  death,  stocks  of 
dther  states,  or  of  corporations  of  other  states, 
and  debts  due  in  other  states,  in  the  hands  of 
the  executors  or  administrators  are  liable  to 
this  tax.  Short,  Estate  of,  4  Harr.  (16  Pa.) 
63 ;  Halroyd  v.  Humphrey,  18  How.  69. 

But  if  the  domidl  of  the  deceased  be  not  in 
Pennsylvania,  then  the  estate  is  not  subject  to 
the  tax. 

Mrs.  Kohne  died  in  the  dty  of  Philadelphia 
in  March,  1852,  and  the  question  in  the  court 
below  was,  whether  or  not  she  was  domidled 
in  Pennsylvania  at  the  time  of  her  death,  or  in 
the  state  of  South  Carolina.  The  jury,  under 
the  charge  of  the  court,  found  a  verdict  for  the 
defendant. 

The  case  is  before  us  on  four  exceptions  taken 
to  tne  charge  of  the  court. 

The  first  three  it  is  not  material  to  notice  fur- 
ther than  to  nay,  Uiat  the  first  two  are  founded 
upon  a  misapprehendon  of  the  instructions 
given  to  the  jury;  and  the  third  is  not  main- 
tainable, as  the  instruction  in  the  connection 
in  which  it  is  found  is  unobjectionable. 

The  fourth  exception  is,  that  the  court,  in 
the  eharge^  took  the  faet  of  domidl  from  tte 

*This  exception,  we  think,  is  founded  [*110 
in  a  misapprehendon  of  the  instructions  given. 
The  court,  after  stating  to  the  jury  that  the 

?[uestion  of  domicil  was  one  of  mixed  law  and 
act,  observed,  that  it  was  for  the  court  to  in- 
struct them  what  constituted  a  domidl,  and  for 
the  jury  to  apply  the  principles  of  law  govern- 
ing it  to  the  facts  as  found  by  them;  that  the 
jury  had  no  right  to  disregard  the  law  as  laid 
down  by  the  court,  and  the  court  had  no  ri^ht 
to  dictate  to  them  as  respected  the  facts,  which 
they  must  find  on  their  own  responsibility. 
The  court  then  stated  to  the  jury  the  principles 
of  law  applicable  to  the  question  of  domicil,  to 
which  no  exception  has  been  taken.  Also, 
that  as  it  had  been  admitted  Mr.  Kohne,  the 
husband,  who  died  in  Philadelphia  in  1820, 
had  his  domidl  in  Pennsylvania  at  the  time  of 
his  death,  the  domicil  of  the  wife  must  be  tal^^n 
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■«  in  that  rtate  at  tlifl  time,  and  suhmitU'd 
the  question  whether  or  not  «ht  had  ginc'^ 
changed  It  to  the  state  of  South  Carolina;  and 
then,  after  referring  to  the  leading,  facts  given 
in  evidence,  and  relied  on  to  establish  a  chanj^ 
of  domicil,  observed,  that  if  the  Juir  bclievrd 
this  evidence,  the  domicil  of  Mrs.  Kohne  waa 
in  South  Caiolina. 

The  court  further  eaya  that  the  mere  apeak- 
Ing  of  a  place  aa  a  home,  without  any  act  show- 
ing an  intention  to  return  to  it,  would  amount 
to  nothing.  But  if  acta  and  the  language  con- 
cur, aa  provej  by  the  witnesses  in  tlie  case,  it 
would  be  u  denial  to  the  deceased  of  the  right 
tj)  choose  her  oim  domicil,  not  to  allow  her 
acts  and  declarations,  continued  for  many 
yeera,  to  be  conclusive  of  the  fact. 

We  perceive  nothing  in  the  instructions  of 
the  court,  or  in  the  view  of  the  case  as  pre- 
sented to  the  jury,  by  which  the  question  of 
domicil,  so  far  aa  it  depended  upon  the  facts, 
was  taken  from  the  jury.  The  evidence  was 
very  stron;;  in  support  of  a  change  of  domicil 
by  Mrs.  Koline  after  the  death  of  her  husband, 
and,  if  believed  by  the  jury,  it  was  not  too 
much  to  nay,  as  matter  of  law,  that  they  should 


111*]  'Had  I  been  acting  aa  a  juror  upon  the 
trial  o(  this  caiiae,  it  is  more  than  probable  that 
tlie  conclUHion  forum!  by  tlie  jury,  upon  the 


inoe  of  the  court,  in  the  attitu&  of 
before  it,  to  declare  what  ought  to  be  the  de- 
''ni-tirina  from  tHCts  either  established  in  evi- 
danoa,  or  presumed  or  supposed  by  the  court 
lo  liinf  Ni'iTi  OS  la  bJ  is  lied,  or  even  from  facts  ad- 
mitted by  the  piirties  on  the  trial,  then  eicep- 
tion  to  the  charge  of  the  court  in  this  cose  could 
not  properly  be  taken.  Tlie  objection  to  the 
charge,  and  a  fatal  objection  to  my  mind,  arises 
from  the  principle  that  the  court  had  no  au- 
thority to  pass  upon  or  to  give  any  opinion  in 
relation  fo  facta,  either  established  oy  testi- 
mony or  admicied  or  presumed,  as  to  what 
those  facts  amounted  to,  or  as  to  the  oorrect- 
ness  or  absurdity  of  any  deduction  which  the 
jury  might  draw  from  tliem.  The  power  of  the 
court  was  limited  absolutely  to  the  legality  or 
relevancy  of  the  testimony.  The  weight  or 
effect  of  the  testiniony,  or  tne  deductions  to  be 
drawn  from  it,  were  peculiarly  and  exclusively 
tvithin  the  province  Of  the  jury;  and  the  court 
luid  no  power  to  inform  them,  or  intimate  that 
evidence,  either  exhibited  in  reality  or  pre- 
sumed, should  be  construed  in  any  particular 
way,  or  to  say  to  them  a  priori  that  an  interpre- 
tation different  from  that  of  the  court,  as  to 
the  weight  of  evidence,  would  be  absurd.  Should 
the  conclusion  of  the  jury  upon  the  weight  of 
evidence  be  never  so  absurd,  still  it  is  the  pe- 
culiar province  of  the  jury  to  weigh  that  evi- 
dence, and  to  draw  their  own  independent  in- 
ferences from  it;  and  the  only  legitimate  cor- 
rective is  to  be  found  in  the  award  of  a  new 
trial,  or  by  a  case  agreed,  or  a  demurrer  to  evi- 
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dence.  If  the  court  can  a  priori  direct  the 
jury  what  the  evidence,  either  made  out  in 
proof  or  hypothetically  stated,  really  amounts 
to,  the  trial  Iw  jury  bpcomes  a  cumheraoine  for- 
mality, and  had  as  well,  nay,  had  belter  be 
ilispensed  with,  inasmuch  as  in  the  solemn  ad- 
ministration of  justice  there  should  be  as  little 
that  is  useless,  burdensome,  or  pretended,  as 
possible.  To  show  the  character  of  that  por- 
tion of  thu  charge  of  the  court  t^arded  as  ex- 
ceptionablB,  it  ia  here  inserted,  as  follows,  viz.: 
*"If  the  jury  find,  that  after  his  death  [•112 
(the  death  of  the  husband)  she  (Mrs.  Kohne) 
returned  to  her  farmer  domicil  in  Charleston, 
took  possession  of  the  house  and  aervanta  de- 
vised to  her,  lived  in  that  house  six  or  seven 
months  of  every  year,  calling  it  her  home, 
spending  only  a  few  weeks  in  the  spring  and 
fall  in  her  house  here,  and  the  remainder  of  the 


the  s' 

intending  to  return  to  her  house  in  Charleston; 
that  she  was  hindered  returning  the  last  lime 
from  sickness ;  if  she  consulted  counsel  how 
she  might  void  giving  any  pretense  to  the  tax 
pitherera  of  Pennsylvania  to  treat  her  as  dom- 
iciled here;  it  she  carefully  denied  at  all 
times  her  citizenship  in  Philadelphia,  even  to 
erasing  it  from  printed  lists  of  her  chrucb  do- 
nations, as  the  assertion  of  a  falsehood ;  if  she 
refused  to  have  some  of  her  furniture  removed 
here,  for  fear  such  a  fact  would  be  seized  upon, 
after  her  death,  for  the  purpose  of  asserting  her 
domicil  here;  if  she  called  herself,  in  her  will, 
'of  Charleston ;'  if,  when  absent  from  that  place. 


lickness — if  the  jury  believed  this  evidence  of 
defendant's  witnesses,  testimony  which  has  not 
been  contradicted  or  denied,  it  would  be  absurd 
to  say  her  domicil  was  not  where  she  asserted  it 
to  be,  to  wit,  in  the  city  of  Charleston." 

Regarding  this  portion  of  the  charge  as  tend- 
ing to  confound  the  powers  of  the  court  ond 
the  jury,  I  think  that  the  judgment  of  the  cir- 
cuit court  should  be  reversed,  and  the  case  re- 
manded lor  a  new  trial. 


BENJAMIN  FORD,  Plff.  i»  Err., 

JOHN  8.  and  HERMAN  WILLIAMS. 

(Sea  B.  C  21  How.  287-290.) 

Principal,  not  liable  for  agent's  dealings  on  hh 

ouni  credit — ioA«»  liable,  if  agency  ia  undis- 

eUned — liable,  though  not  named  in  contract 

— niQ.V  shoip  agent  uraa  ucfin;  for  him— this 

proof  doe<   not   contradict   the  writing-'-bat 

agent  cnnnot  thue  contradict  the  writing. 

NOTK, — Ril/lit  and "Uabll I tg  of  undliclofd  prlnoi- 

Kt  en  canlract  of  agent,  maile  in  agent'$  name. 
lit  at  In  nesoUablr  Innlramentt. 
Tbe  priuclnal  [a  nrdlDBrlW  eotltled  to  the  aame 
remeillp*  niialuit  third   pemuis  tn  respect  ta  acts 
and  conlracis  ot  an  tfvat.  aa  It  the;  were  made  or 
done  wltti  him  pel  y,  AKencv    |  420 ; 

Brewiler  t.  Sairt.  SUrk.  4*3  :  Talo- 

tor  v.  I'r*nrtergast.  issPtt  v.  Lederer.  1 

Hun.  274.  3  T.  *  C  .  Merrlam.  7  Cuvta, 

"'"    "■         ■    "  jjimall  V.  Atwond, 


2*2;  Barrj  v._r«i« 
The  n 


32». 

:  the  time  ot  ei 


FOBD  T.  WlLLUUS. 
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If  B  p«rfj  pr«I«ri  t*  flpil  with  the  agprit  prrwni- 
■IIt  on  hl>  own  credit,  bt  >rlll  not  be  allowed  art- 
erwarda  to  cbar^e  the  principal. 


rlDclpal,    and    he    may    sue 
lounh   nnt   Darned   Ibereln. 


meat  rcdurcd  to  wrlLlnK  may  oat  be  contradi 

elpal  may  »how  ibat  Ibe  afenC  vbo  made  the  eon- 
tract  tn   bta  on-D  name  waa  aellng  tor  him. 

Tbla  prooC  daea  Dot  contradict  tbe  wrltlDg;  It 
OBlf  rxptalna  the  tranaactlon. 

BdI  the  Bient  who  binda  blmaeir  will  not  be  al- 
lowad  to  eantradlet  tbe  wrlUni  by'proviog  tbat 
ba  waa  coBtractloc  only  aa  (Kent,  while  Ibe  aame 
VTldence  arlll  be  admitted  to  cturse  tbe  principal. 

(Mr.  Jaatln  Wayna  did  not  alt  In  tbla  caae.) 

Argued  Dec.  15,  1858.     Deoided  Dee.  28.  J8SS. 

I>"  ERBOR  to  tbe  Circuit  Court  of  tJie  Unite.l 
SUtM  for  tbe  DiatriBt  of  Mar^Und. 

Tliia  ma  fta  action  of  tuMumpait  biougbt  in 
the  ooart  b«Iow,  b;  tbe  plaintiff  in  error,  to  rc' 
«0*«T  damage*  on  k  oertafn  contract  signed  by 
the  defendemta. 

The  onlj  queelion  to  be  reviewed  !•,  whether 
•Muming  the  contract  in  aueetioD  to  bave  been 
Bwde  for  tbe  benefit  of  tAe  plaintiff,  without 
asj  diacloeuTe  to  the  defendonte  u  to  hia  inter- 
•■t.  he  nn  maintain  a  suit  in  hia  own  name. 

Uetan.  G«o>k*  WUUsm  Brown  and  F. 
W.  BrBBa,  Jr„  for  plaintiff  in  error: 

Tbe  plaintiff  in  error  will  contend  that  tlie 
action  w>a  properl;  brought  by  bim  in  hi*  own 
name,  and  tbat  the  deeiBion  of  the  circuit  court 


'.  Merehante'  Bank,  C 


How.  381;  jBalniOM  Mfff.  Co.  v.  r.oMard,  14 
How.  455;  Story,  Agency,  f  101;  Sims  v.  lS<jn<l, 
S  B.  £  Ad.  3U3;  Higgiaa  v.  Senior,  8  Mues  i.  W. 
834;  Bcclhom  y.  Drake,  0  Meea.  4  W.  78; 
II  Meps.  i  W.  315;  Bank  t.  Lyman,  20  Vt. 
673;  irilJiamt  T.  Bacon,  2  Gray,  387;  Baleman 
V.  Phillipi,  16  Eaat.  272;  Blkine  v.  B.  d  il.  R. 
Co.  10  N.  H.  342;  Euntington  v.  Knott,  7  Cuah. 
37*. 

Ur.  J.  Kelaon,  for  detendanta  In  error: 

The  sole  queation  to  b«  rcTiewed  la,  whether, 
ns8iinii:ig  the  contract  to  have  been  made  for 
the  boueUt  of  the  plaintiff  without  any  disctoa- 
iirc,  to  the  detendanta,  of  hla  interest,  lie  waa 
competent  to  maintain  a  suit  in  liis  oivji  n)tme. 

Tli:il  the  court  below  committed  no  iirur  in 
holding  thul  he  could  not,  the  dcfetidnnl  in  er- 
ror nil!  endeavor  to  maintain  by  reference  to 
tlie  fallowing  authoritiee: 

f.  *.'.  V.  I'armele,  1  Payne,  252;  Xe-tcomb  v. 
C!<:i-k,  1  Denn.  227 ;  Weal  BoyUlon  Mfg.  Co.  t. 
Searle,  16  Pick.  225;  1  Para.  Cont  4S,  note;  H 
itouvirr's  Inat.  30. 

I    of 


Ur.  Juatice  Orter  delivered  the   opiii 
tbe  court: 

Tlie  ninfcle  question  presented  for  oiir  dc' 
cition  in  thia  esae  ia  whether  the  principal  cno 
maintain  an  action  on  a  written  eontnict  mnde 
by  his  agent  in  hia  own  name,  without  diHCloa- 
'mg  the  name  of  the  principal. 

It  ia  not  neceaaary  to  the  validity  of  a  con- 
tract.-under  the  etatuto  of  frauds,  (lint  tba 
writing  dtidoae  the  prindpal.  In  the  brief 
memoranda  of  theae  sontracta  usually  inndc  hf 
brolcera  and  faotora,  it  ia  seldMU  done.  If  » 
party  ia  informed  that  tbe  person  witli  whom 
be  ia  dealing  ia  merely  the  agent  for  anotlier, 
and  prefers  to  deal  with  tbe  agent    pcrsuniilly 


■cent  and  the  parQ  deab  with  the  asent  auppaslnii 
him  to  be  the  aole  principal.  Bee  autboritlea  last 
dted  and  Wtlllams  t.  WItiebeater,  IB  Mart.  22: 
I^verlet  t.  Ueln.  1  Cow.  «49,  e«3-«6.1 :  HIcki  v. 
Whltmore.  12  «>eDd.  MB ;  Walter  T.  Roaa.  2  Wash 
283:  Orojan  v.  Wade.  2  Stark.  443;  Graham  v. 
Durkwall,  8  Baih.  li:  Foater  v.  Bmltb,  2  Coldw. 
T44  :  Woodrall  v.  HeQebee,  30  Qa.  le8 ;  Colver  v. 
Blgelow,  43    Vt.   24S. 

While  tbe  principal  la  entitled  to  the  adTaDUgea 
or  beneflta  to  be  derived  from  contracts  made  on 
his  behalf  by  bis  axcnt.  be  also  Ukes  all  tbe  burdens 
and  dlaadvantacea  connected  with  tbe  contriet. 
And  If  the  ooatract  of  the  agent  waa  obtained  by 
hla  fraud.  mlarepreaenlatlOD,  or  warranty,  the  prln- 
e  ailected  by  the  conseqiieDcea.  and  the 


elpBl  will  be  ailected  by  the  cv— ., 

other  party  may  Interpoae  any  defenae  thai  would 

be   available    If   the   prlnclpaf  had    done  pr 

what  waa  done  by  bla  agent.     Elwell  v.  Cbi 

tain.  M  N.  T.  811;  Veaaft  v.  Wllllaios,  49  U.  &. 


precisely 


mself,  tbe  principal,  I 


disclosed,  and 
I  thouKb  made 
imee  tbe  rlgbt 


Uow.l  134,  19T. 

If  the  name  of  the  prlnclpsl  la 

for  btmaeL,  __ 

to  enforce  the , _. 

tbe  eqnltlea  which  could  be  enforiwd  anlnat  the 
afent  Taintor  v.  I'renderaaat.  3  11111.72;  Leeda 
V.  Uarlne  Ins.  Co.  IB  U.  B,  (6  Wheat-)  B«a :  Qlbaon 
V.  Winter,  6  B.  &  Ad.  BSj  Traab  v.  Ullllken.  fii  Me 
83;  Georie  v.  Clogett  T  Term,  S!19 ;  3  Boa.  *  P 
490 ;  2  Calnca.  299 ;  Coatea  v.  Lewes,  1  Camp.  444 ; 
Olbwin  v.  Winter,  G  Bam.  A  Ad.  B«. 

When  the  acent  eontracta  for  carriage  of  (ooda 
wlthonl  dlacluslniE  principal,  latter  may  recover  It 
coods  are  loat      13  Hlno.  413. 

If  the  agent  la  the  only  known  or  anppoaed  prbi- 
efpal  the  pervin  dealina  with  him  wllfbe  entitled 
to  the  same  right  ot  aat-olf  aa  II  the  agent  were  the 
true  and  only  principal.  Coatea  v.  Lewea.  1  Camp. 
444;  Straeey  v.  Ueey.  T  Term,  Ml.  <■■,■  Carr  v. 
Illacbllfl,  4  Barn.  A  Creas.  MT ;  Taylor  v.  Kymer, 
S  Bam.  Ji  Ad.  320;  Baring  v.  Corrie,  2  Born.  * 
21  How. 


,    S    Bam.    A   Ad,   i 


Ad.    1ST;   Olbaon    v.    Winter. 
Young  I,  White,  Beav.  ."-iM 

Wbatrrer  may  bare  beru  Ihe  form  ot  tbe  con. 
tract.  imlpsE  under  srsl,  nnd  even  la  that  case.  It 
It  has  bpcn  ratin>^  l>y  the  plnlntllT.  tbe  plalntllt 
may  show  even  l>y  oral  pvldmce  thai  a  party  who 
eIl^;'uted   ll,  aKtauiiKb   iiii|iHrently  aa  Ibe  principal, 

denes  the  plaltiiliT  rosy  vpcovpr  aotwitbstandlog 
tbe  ataiule  of  frauds  apnllea  to  the  contract  and  re- 
oulrea  It  to  be  In  wrltfiiE.  IlrlHS  v.  Partridge.  94 
N.  y.  35T :  ilubbert  v.  Borden.  9  Whart.  TB ;  Naab 
V.  Tonrne.  Ti  U.  8.  IS  Wall.)  703;  Salmon  Fall*, 
Ac  Co.  V.  Ooddard,  59  D.  B,  <l4  How.)  44S :  Eastern 
a  E.  Co.  V.  Benedict,  6  Gray,  fifll  ;  AleianUer  v. 
Moore.  IB  Uo.  143;  Ben],  on  8.,  H  210.  Zll>.  n. 

A  principal  may  be  charged  upon  a  wrlllen  parol 
ueculory  contract  entered  Into  by  an  agent  in  hla 
own  name,  Witbin  bla  authority,  although  tbe  name 
of  the  principal  doea  not  appear  In  tbe  Instrumrct. 
an  ~  ~  iling  with 

th  nseli:  and 

th  I  contracts 

wl  r  ralldlty. 

de  I,  24  N.  Y. 

91  .  H3  M.  Y. 

38  laalern  R. 

e  l'Co.  0  lI 

R.  IL  (C.  P.) 


t  be  charged  n: 

arty  signed  or  Tndor 

V.  Mech's  IDS.  Co.  3  Wend. . __ 

Wend.  2T1 :  DeWltt  v.  Walton.  B  N,  T.  971 :  Stack- 
pale  V.  Arnold,  11  Uasa.  2T  ;  I'eckbam  v.  Drake,  B 
U.  A  W.  79 ;  Baatern  B.  Co.  v.  Benedict,  B  Qraj,  GM. 


112-126 


Supreme  Coubt  w  thb  Uniteo  Statb8. 


Deo.  Temlu, 


on  his  own  credit,  he  will  not  be  allowed  after- 
wards to  charge  the  principal;  but  when  he 
deals  with  the  agents  without  any  disclosure  of 
the  fact  of  his  agency,  he  may  elect  to  treat  the 
after-discovered  principal  as  the  person  with 
whom  he  contracted. 

The  contract  of  the  agent  is  the  contract  of 
the  principal,  and  he  may  sue  or  be  sued  there- 
on, though  not  named  therein;  and  nothwith- 
standing  the  rule  of  law  that  an  agreement  re- 
duced to  writing  may  not  be  contradict^  or 
varied  by  parol,  it  is  well  settled  that  the  prin- 
cipal may  show  that  the  agent  who  made  the 
contract  in  his  own  name  was  acting  for  him. 
This  proof  does  not  contradict  the  writing;  it 
only  explains  the  transaction.  But  the  agent, 
who  binds  himself,  will  not  be  allowed  to  contra- 
dict the  writing  by  proving  that  he  was  con- 
tracting only  as  agent,  while  the  same  evidence 
will  be  admitted  to  charge  the  principal. 
**Such  evidence  (says  Baron  Parke)  does  not 
deny  that  the  contract  binds  those  whom  on  its 
face  it  purports  to  bind ;  but  shows  that  it  also 
binds  another,  by  reason  that  the  act  of  the 
agent  is  the  act  of  the  principal.'*  See  Higgina 
▼.  Senior,  8  Mees.  &  W.  843. 

The  array  of  cases  and  treatises  cited  by  the 
plaintiff's  counsel  shows  conclusively  that  this 
question  is  settled,  not  only  by  the  courts  of 
England  and  many  of  the  states,  but  by  this 
290*]  court.  •See  A'eu;  Jersey  Steam  New,  Co. 
V.  Merchants*  Bank,  6  How.  381,  et  oas.  t6.  oit. 

The  judgment  of  the  court  below,  is  therefore, 
reveraedf  and  a  venire  de  novo  awarded. 


THE    COVINGTON     DRAWBRIDGE     COM- 
PANY, and  Richard  M.  Nebeker,  Appte., 

V. 

ALEXANDER  O.  SHEPHERD  et  at. 

(See  8.  C.  21  How.  112-126.) 

Court  may  appoint  receiver  of  tolls  and  incomes 
of  a  hridgcy  to  pay  judgments  against  bridge 
company,  after  sale  on  execution. 

Writs  of  fl.  fa.  were  levied  on  the  Covinirton 
bridge  and  the  marshal  sold  the  rents  and  profits  of 
the  same  for  the  term  of  one  year,  but  the  keeper 
of  the  bridge  refused  to  surrendler  possession. 
Those  Interested  filed  their  bill,  praying  that  the 
court  should  appoint  a  receiver  to  taae  possession, 
and  receive  the  tolls  and  Incomes  of  the  bridge,  and 
apply  them  to  discharge  the  judgments. 

Held,  that  the  court  below  had  power  to  cause 
possession  to  be  taken  of  the  bridge,  to  appoint  a 
receiver  to  collect  tolls,  and  pay  them  Into  court, 
to  discharge  such  judgments. 

The  bill  alleges  that  "the  Covington  Drawbridge 
Company,  of  Covington,  Is  a  corporation  and  citizen 
of  the  state  of  Indlxnfi  :"  held,  that  the  averment 
of  clttsensblp  was  suflldent. 

Submitted,  Dec.  14,    1858.     Deoided   Deo.   2V, 

1858. 

APPEAL   from   the    Circuit   Court    of    the 
United  States  for  the  District  of  Indiana. 
The  history  of  the  case  and  a  statement  of  the 
facts  appear  in  the  opinion  of  the  court. 
^fr.  O.  H.  Smith,  for  appellants: 
1.  The  averment  in  the  bill  of  citizenship  is 
not  sufTicient  to  ;^ive  jurisdiction  to  the  court, 
especially  ns  the  averment  in  the  declarationb 
at  law  upon  which  the  bill  is  founded  and  the 
equity  claimed,  do  not  give  jurisdiction  to  the 
court. 
38 


^e  averment  in  the  declarations  m  to 
citizenship  of  the  defendants,  is  as  follows: 

The  plaintiffs,  citizens  of  Ohio,  complain 
against  the  "Covington  Drawbridge  Company, 
citizens  of  the  state  of  Indiana." 

Tliis  averment  of  citizenship  of  the  corpora- 
tion is  insufficient  to  bring  the  case  within  the 
jurisdiction  of  the  court,  as  decided  by  this 
court  in  the  case  of  The  La  Fayette  Ins.  Co.  v. 
French,  18  How.  404. 

2.  The  judgment  of  law  being  rendered  by 
the  same  court  between  the  same  parties,  and 
the  court  having  no  jurisdiction  owing  to  the 
defect  of  citizenship  as  shown  by  the  declara- 
tions, should  not  have  been  admitted  in  evidence 
in  support  of  the  bill  between  these  parties,  who 
were  bound  to  take  notice  of  the  detect  of  juris- 
diction, however  the  law  may  be  if  offered  col- 
laterally between  other  parties. 

3.  The  remedy  at  law  is  ample,  and  a  court 
of  chancery  will  not  take  jurisaiction.  % 

Ooe  ▼.  Turner,  5  Conn.  86;  Wiswall  ▼.  Hall, 
3  Paige,  313;  Rees  v.  Parish,  1  McCord,  Ch.  59; 
Bird  ▼.  Holabard,  2  Root,  35;  Wolcott  v.  flf«^ 
Uvan,  6  Paige,  117;  Baker  v.  BiddU,  Bald.  394. 

4.  But  as  the  further  question  may  arise,  and 
be  deemed  by  the  court  important  to  be  decided, 
although  I  cannot  so  consider  it  in  this  case, 
where  the  property  levied  upon  ia  amply  suf- 
ficient; that  is,  whether  the  francMse  can  be 
levied  upon  with  the  bridse^  and  the  whole 
property  appraised  and  sold  upon  the  execution 
at  law.  I  maintain  the  affirmative  of  this  ques- 
tion, which,  1  admit,  is  one  of  much  importance 
to  the  credit  of  corporation  securities,  as  well 
as  to  the  rights  of  their  creditors.  The  ques- 
tion is,  substantially,  whether  the  general  exe- 
cution laws  of  the  state  of  Indiana  shall  be  ap- 
plied in  all  cases  between  debtor  and  creditor, 
on  judgments  at  law,  including  corporations, 
new  cases  as  they  arise,  as  well  as  old ;  or  shall 
an  exception,  not  in  the  law,  exempting  from 
execution  certain  property  of  corporations,  be 
made  by  the  court. 

All  corporations  are  said  to  have  a  franchise, 
but  the  ordinary  rights  of  corporations  are  not 
parts  of  the  eminent  domain.  The  privilege  to 
have  a  common  name,  and  common  seal,  a  per- 
petual succession,  and  by  such  common  name  to 
sue,  to  contract,  to  hold  real  estate,  and  to  sell 
the  same,  or  to  make  by-laws  for  the  govern- 
ment of  the  members.  These  privileges  are  no 
part  of  the  eminent  domain,  but  only  extensions 
to  individuals  collectively,  of  rights  appertain- 
ing of  common  right  to  each. 

Mr.  Justice  W<K>dbury,  in  6  How.  539,  540, 
West  River  Bridge  v.  Dix,  says:  "The  laws  of 
the  land  are  virtually  a  part  and  condition  of 
the  grant  itself,  as  much  aa  if  inserted  in  it 
totidem  verbis." 

Towns  X.  Smith,  1  Wood.  &  M.  134;  1  How. 
:U9;  2  How.  608,  617;  3  Story,  Const.  1377,  8. 

It  is  on  this  principle  that  the  exercise  of  the 
oniinent  domain  over  franchises  has  been  sus- 
tained; otherwise  such  exercise  would  be  a 
breach  of  the  contract  implied  in  grant  of  the 
franchise,  and  a  violation  of  the  Constitution  of 
the  United  States. 

West  River  Bridge  Co.  v.  Diw,  6  How.  507 ; 
Knfield  Toll  Br.  Co.  v.  Hart  d  y.  H.  R.  17  Conn. 
40,  2  Amer.  R.  R.  Cases,  69;  S.  C,  95;  Beekman 
V.  Sar.  d  Schen.  R.  Co.  3  Paige,  45. 

In  Providence  Bank  ▼.  Billings,  4  Pet.  514,  it 
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Is  said  by  Ch.  J.  Marshall :  "Tlie  great  object 
of  an  incorporation  is,  to  bestow  the  character 
and  properties  of  individuality  on  a  collected 
and  changing  body  of  men.  Any  privilege 
which  may  exempt  it  from  the  burdens  common 
to  individuals,  do  not  flow  necessarily  from  the 
charter,  but  must  be  expressed  in  it,  or  they 
•do  not  exist."  In  other  words,  corporations, 
unless  expressly  exempted,  are  subject  to  all  the 
burdens  imposed  by  the  laws  of  the  land  on 
indiWduals.  The  rule  is  not  to  be  confined  to 
•cases  within  the  eminent  domain,  or  to  the  tax- 
ing powers.  It  applies  to  all  cases,  to  which, 
in  the  opinion  of  the  legislative  power,  its 
application  is  necessary  for  the  public  good.  A 
franchise  may  or  may  not  be  a  portion  of  the 
eminent  domain.  But  a  franchise  is  property : 
**We  are  aware  of  nothing  peculiar  to  a  fran- 
chise which  can  class  it  nigher,  or  render  it 
more  sacred  than  other  property.  A  franchise 
i«  property  and  nothing  more.  It  is  incorporeal 
proper^,  and  it  is  so  defined  by  Blackstone,  2 
Com.,  ch.  3.  p.  20." 

West  River  Bridge  Co,  v.  Dtof,  6  How.  534; 
Ree  the  opinion  of  Justice  Woodbury,  same  case, 
Ml,  542. 

As  property,  a  franchise  may  be  divided, 
leased,  mortgaged,  sold  (Gunning  on  Tolls,  106, 
110;  6  Bam.  &  Co.  703,  5,  875;  3  Maule  &  S. 
247;  1  Comp.  &  J.  57) ;  and  it  is  propertv  by 
jprant.  taken  subject  to  the  general  laws  of  the 
land  in  force  at  the  tim«  of  the  grant,  at  least. 

The  question  now  arises:  "Is  a  franchise 
subject  to  execution  at  law  by  the  laws  of  Indi- 
ana ?"  The  property,  rights,  credits,  and  ef- 
fects of  the  defendants,  are  subject  to  exe- 
cution. 2  Rev.  Stat,  of  1852,  fiS  134,  433. 
There  is  only  one  exception,  and  that  does  not 
exempt  a  corporation  debtor  or  its  franchise. 
By  f  438,  a  debt  can  be  levied  upon  and  sold 
only  when  "given  up  by  the  defendant;"  but  no 
property,  either  corporeal  or  individual,  is  ex 
cniptod.  except  a  limited  amount  of  personal 
property  in  fnvor  of  families;  and  such  has  at 
nil  times  b<«n  substantially  the  law  of  the  state 
of  Indiana.  Franchises  arc  not  personal 
proiM»rty,  and  of  course  could  not  be  sold  in 
England  by  a  fi.  fa.  as  goods  and  chattels.  But 
undoubtedly  the  rents  and  profits  of  ferries, 
and  markets,  and  mills,  and  the  rents  and 
profits  of  other  real  estate,  have  always  been 
subject  to  seizure  in  England. 

In  Indiana,  if  on  a  judgment  against  the  own- 
er of  a  ferry,  you  sell  the  land,  the  ferry  right 
will  pass  to  the  purchaser,  with  the  land,  as  it 
is  appendant  thert:to  and  cannot  exist  without 
it.  But  in  Indiana  there  must  be  an  appraise- 
ment of  the  property,  and  that  assessment  will 
be  of  the  n^al  estate  and  the  right  to  exerciso 
the  franchise*,  on  the  rents  and  profits  beln;; 
first  vnhie<l.  and  first  sold,  as  the  franchise  hel«j 
by  an  individual  «n  a  mill,  or  ferry,  is  subject 
to  sale  with  the  property,  and  descends  to  heirs. 
Why  do  not  the  same  principles  apply  to  a  toll 
bridge  held  by  a  corporation,  where  the  leg-al 
tolls  are  fixed  by  law,  as  in  this  case  ?  The  de 
cifiion  of  tlic  court  in  the  case  of  The  West  River 
Bridge,  6  How.  533,  is  referred  to  as  directly  in 
point. 

If  it  were  shown  that  corporations  in  Indiana 
.ire  exempt  from  the  execution  lawR  of  tli.' 
Ktatc.  and  as  such  protected  in  their  property 
21  How. 


from  levy  and  sale,  and  that  consequently  they 
fonn  an  exception  to  the  general  laws  that 
govern  other  debtors,  relieving  them  from  the 
payment  of  other  debts,  there  w^ould  be  an  end 
of  the  question;  but  as  such  is  not  the  case,  it 
is  submitted  that  their  property,  including  the 
franchise,  is  subject  to  appraisement  and  sale, 
as  was  done  in  the  case  at  law,  and  therefore 
the  appellees  have  no  equity  on  that  ground 
alone,  and  the  decree  of  the  circuit  court  should 
have  dismissed  the  bill  at  the  cost  of  the  com- 
plainants below. 

I  maintain,  further,  that  the  appellants,  be- 
ing the  execution  defendants  at  law,  are  tho 
only  party  that  can  raise  the  question,  whether 
this  property  can  be  sold  at  law;  and  as  they 
insist  that  it  shall  be  sold,  it  does  not  lie  within 
the  appellees,  the  execution  plaintiffs,  to  say 
that  the  property  in  question  was  not  subject 
to  be  sold  at  law. 

Mr.  B.  W.  Thompson,  for  appellee: 

As  the  company  is  alleged  to  have  been  in- 
corporated in  Indiana,  to  be  a  citizen  of  Indi- 
ana, and  to  have  built  the  bridge  authorized  by 
the  charter  in  that  state,  and  exercised  their 
corporate  powers  there,  and  one  of  the  corpo- 
rators is  expressly  alleged  to  be  a  citizen  of  that 
state,  it  is  equivalent  to  an  allegation  that  all 
the  corporators  are  citizens  of  the  state  within 
the  decisions  of  this  court. 

Letson's  Case,  2  How.  497;  MarshalVs  Case, 
16  How.  314;  La  Fayette  Ins.  Co,  y.  French,  18 
How.  404. 

It  also  appears  that  the  appellant  supposes 
that  advantage  may  be  taken  of  the  supposed 
defective  averment  of  citizenship  of  the  defend- 
ants, in  the  declaration  against  them,  upon 
which  the  iudgments  were  taken. 

Upon  this  point  the  counsel  cited: 

Union  Ins,  Co,  v.  Osgood,  I  Duer,  707 ;  Woolf 
v.  City  Steamboat  Company,  7  M.  G.  &  S.  103 ; 
Freeman  v.  Machias,  Etc.,  Co,  38  Me.  343 ;  Peo- 
ple v.  Ravinswood,  Etc.,  Co,  20  Barb.  518; 
Harris*  Case,  4  Blackf.  267 ;  Richardson* s  Case, 
.>  Blackf.  146;  Ex  parte  Watkins,  3  Pet.  207. 

The  fourth  assignment  of  errors,  that  the 
court  erred  in  overruling  the  demurrer  to  the 
original  bill,  in  effect  raised  for  the  considera- 
tion of  the  court  the  whole  question  in  the  case, 
— viz. :  Has  the  court  of  chancery  jurisdiction  to 
appoint  a  receiver  of  the  rents  and  profits  of  a 
corporation  defendant  which  is  insolvent,  or  has 
no  available  real  estate  except  that  which  is  de- 
rived from  the  use  of  its  franchise  ?  That  the 
court  has  such  power,  and  that  it  has  at  all 
times  been  exercised  for  the  advancement  of 
justice,  the  repeated  decisions  of  the  courts  will 
show. 

The  case  of  Fripp  y.  The  Chard  Railroad 
Compfiny,  21  Eng.  L.  &  Eq.  53,  is  an  authority 
for  all  we  ask  here. 

It  appears  from  the  bill  in  this  case,  and  ii 
not  denied,  that  all  the  possible  ways  or  means 
which  the  complainants  have  of  making  their 
debt  or  judgments,  is  out  of  the  defendants* 
bridge.  That  is  all  the  property  the  defendants 
have.  They  say,  "Tlioro  is  tlie  bridge,  take  it." 
If  it  was  clear  that  the  plaintiff  could  regard 
the  bridge  as  real  estate,  and  sell  it  under  the 
Indiana  Execution  Laws,  by  cxi)osing  the  rents 
and  profits  to  sale,  and  that  the  purchaser  could 
enjoy  those  rents  and  profits  upon  the  purchase, 
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or  if  the  purchaser  of  the  bridge  could  keep  it 
np,  and  receive  the  tolls,  then  the  plaintiffs 
might  have  an  adequate  remedy  at  law.  The 
difficulties  are  referred  to  and  set  out  in  the 
amended  petition  and  complaint. 

The  complaints  say  that  the  bridge  is  yalue- 
less,  except  in  connection  with  the  franchise — 
the  right  to  take  tolls.  Nebeker  answers,  that 
he  is  advised  and  believes  that  the  franchise 
cannot 'be  sold  or  exercised  by  third  persons, 
except  by  consent  of  the  corporation. 

The  circuit  court  of  Indiana  has  adopted  the 
statute  of  that  state,  requiring  the  appraisement 
of  property  upon  execution  sale.  If  the  proper- 
ty is  real  estate,  the  rents  and  profits  have  to 
be  appraised  a«  well  as  the  fee;  and  the  fee  can- 
not be  offered  as  long  as  the  rents  and  profits 
are  sufficient,  at  two  thirds  their  appraised 
value,  t^  pay  the  debt.  If  the  bridge  is  person- 
al property,  then  two  thirds  of  $70,000  would 
have  to  be  p/iid  for  the  bridge,  which  the  pur- 
chaser could  not  lawfully  maintain  one  hour, 
over  or  upon  that  public  highway — ^the  Wabash 
river.  So  that  the  court  can  see  that  this 
bridge  company  has  brought  the  complainants 
to  a  "dead-lock,"  and  they  have  no  other  ade- 
quate remedy  but  a  receiver. 

The  grant  in  this  case  being  to  three  persons, 
if  they  sell  out  their  bridge,  or  it  is  sola  out  by 
execution,  the  bridge  becomes  the  property  of  a 
private  individual,  and  the  charter  of  the  de- 
fendants is  forfeited,  ana  the  existence  of  the 
company  will  be,  by  the  act,  terminated. 

In  the  malter  of  Hiyhtcay,  2  N.  J.  293;  see, 
also,  Mficon  rf  Western  Railtray  v.  Parker,  9 
Ga.  377 ;  State  v.  Rives,  5  Ired.  297 ;  Ammant  v. 
KetD  Alexandria  Turnpike  Company,  13  S.  &  R. 
210. 

The  decree  of  the  court,  in  appointing  the  re- 
ceiver, was  of  the  most  favorable  character  to 
the  defendants.  It  provided  for  conforming,  in 
every  respect,  with  the  charter  of  the  defend- 
ants; and  by  it,  the  complainants  were  con- 
strained to  wait  for  their  pay  until  it  was 
earned  in  tolls  at  the  bridge. 

Mr.  Justice  Catroa  delivered  the  opinion  of 
the  court: 

In  December,  1854,  Shepherd  and  others  re- 
covered a  judgment  against  the  Covington 
Drawbridge  Company,  for  upwards  of  $6,000. 
At  the  same  time,  Davidson  recovered  a  judg- 
ment against  the  same  company  for  upwards  of 
$1,000. 

The  corporation  was  created  by  an  act  of  the 
le^slaturo  of  Indiana,  and  built  a  drawbridge 
over  tlic  Wabash  river,  in  that  state,  pursuant 
to  its  charter ;  was  sued  for  a  tort  in  the  circuit 
court  of  the  United  State?  for  Indiana  district, 
where  the  recoveries  were  had.  Executions  at 
law  were  regularly  issued,  and  at  March  term, 
IS.IS,  of  that  court,  were  returned  by  the  mar- 
shal, "nothing  found."  Alias  writs  of  fi.  fa. 
wore  taken  out  and  levied  on  the  bridge  as  real 
estate,  and  in  November,  1855,  the  marshal  pro- 
ceeded to  sell  the  rents  and  profits  of  the  same 
on  Davidson's  judgment  for  the  term  of  one 
year,  at  the  sum  of  $4,666.62,  Davidson,  the 
execution  cro<iitor,  becoming  the  purchaser. 
Tlic  agent  of  Shepherd  and  others  instructed  the 
marshal  not  to  sell  the  briage  on  their  judg- 
ment, and  he  returned  the  special  facts.  Da- 
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vidson  demanded  possession  of  the  bridge  front 
the  corporation,  so  that  he  might  obtain  'the 
tolls,  but  the  keeper  of  the  bridge,  and  a  princi- 
pal owTier  of  the  stock,  refused  to  surrender 
possession.  In  May,  1856,  Shepherd,  and  those 
interested  in  the  large  judgment  jointly  with 
Davidson,  filed  their  bill  in  equity  in  the  circuit 
court  of  the  United  States  for  the  district  of 
Indiana,  against  the  Bridge  Company  and 
Richard  M.  Nebeker,  as  keeper,  agent,  and  man- 
ager of  the  bridge;  praying  that  the  court 
should  appoint  a  suitable  receiver  to  take  pos- 
session of  the  same,  and  receive  the  tolls  and 
income,  and  apply  them  to  discharge  the  judg- 
ments at  law,  after  defraying  expenses.  The 
court  made  the  decree  prayed  for,  from  which 
the  bridge  company  appealed  to  this  court. 

The  first  objection  made  to  the  decree  is,  that 
it  does  not  appear  by  the  bill  that  the  defend- 
ant is  properly  described  as  *incorpo-  [*123 
rated  by  the  state  of  Indiana.  The  bill  alleges 
that  "the  Covington  Drawbridge  Company,  of 
Covington,  is  a  corporation  and  citizen  of  the 
state  of  Indiana;"  and  it  is  also  insisted  that 
the  judgments  at  law  are  void,  because  juris- 
diction was  not  given  to  the  United  States 
courts  by  the  averment  of  citizenship  in  either 
of  the  declarations.  The  judgment  at  law,  in 
8hepherd*8  Case,  was  brought  before  this  court 
at  the  last  term,  when  it  was  held  that  the  aver- 
ment of  citizenship,  here  objected  to,  was  suf- 
ficient. 20  How.  227.  That  decision  is  oon- 
dusive  of  the  two  foregoing  exceptions. 

The  ccmsideration,  whether  by  a  creditor's 
bill  corporate  property  and  franchises  can  be 
subjected  to  pay  the  debts  of  the  corporation, 
by  taking  possession  and  administering  its  af- 
fairs, and  arawing  to  the  court  its  revenues,  is 
a  question  of  great  importance  and  some  diffi- 
culty. In  advance  of  this  question,  it  is  insisted 
here  that  there  exists  in  Indiana  an  adequate 
remedy  at  law;  that  Davidson's  judgment  is 
satisfied  by  the  levy  and  sale  of  the  tolls  of  the 
bridge ;  and  Davidson  havipg  obtained  a  remedy 
by  fi.  fa..  Shepherd  may  do  the  same.  To  as- 
certain whether  Davidson  obtained  satisfaction 
by  the  marshal's  sale,  we  must  in<}uire  what 
property  was  sold,  and  what  title  to  it  acquired, 
that  could  be  made  available  by  possession  and 
the  receipts  of  tolls. 

The  Covington  Drawbridge  Company  was 
duly  incorporated  to  build  a  bridge  across  the 
Wabash  river  where  it  was  navigable  for  steam- 
boats, and  not  subject  to  be  bridged  by  an  indi- 
vidual assuming  to  exercise  a  mere  private 
right.  The  corporation  had  conferred  on  it  a 
public  right  of  partially  obstructing  the  river, 
which  is  a  common  highway,  and  which  obstruc- 
tion would  have  been  a  nuisance,  if  done  with- 
out public  authority.  This  special  privilege, 
conferred  on  the  corporation  by  the  sovereign 
power,  of  obstructing  the  navigation,  did  not 
belong  to  the  country  generally  by  common 
right,  and  is  therefore  a  franchise;  and  second, 
the  authority  of  taking  tolls  from  those  who 
crossed  the  river  on  the  bridge  was  also  a  fran- 
chise, and  freedom  to  do  that  which  could  not 
be  lawfully  done  by  one  without  public  author- 
ity. This' franchise  could  only  be  conferred  by 
the  legislature  directly,  or  indirectly 
•through  public  agents  and  tribunals,  [•124 
in  pursuance  of  a  statute.    The  bridge  is  part 
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of  A  road,  and  an  easement,  like  the  road;  an^l 
the  privilege  of  making  tlie  bridge,  and  taking 
toIU  for  the  use  of  the  same,  is  a  franchise  in 
which  the  public  have  an  interest;  the  corpora- 
tion, as  owner  of  the  franchise,  is  liable  to  an- 
swer in  damages  if  it  refuses  to  transport  indi- 
viduals on  being  paid  or  tendered  the  usual 
fare;  the  law  secured  the  tolls  as  a  recompense 
for  the  duty  imposed  to  provide  and  maintain 
facilities  for  accomodating  the  public.  Wheth- 
er the  timbers  and  materials  of  this  bridge 
could  be  sold  at  auction  by  the  marshal,  by  vir- 
tue of  a  fieri  facias  in  his  hands,  as  was  held 
could  be  .done  by  the  laws  of  North  Carolina  in 
the  case  of  The  State  v.  Rives,  5  N.  C.  297,  we 
are  not  called  on  to  decide  in  this  case,  as  here 
the  annual  tolls  were  sold,  and  not  the  bridge 
itoelf. 

By  the  laws  of  Indiana,  lands  and  tenements 
cannot  be  sold  under  execution^  until  the  rents 
and  profits  thereof  for  a  term  not  exceeding 
seven  vears  shall  have  been  first  offered  for  salo 
at  public  auction;  and  if  that  term,  or  a  less 
one,  will  not  satisfy  the  execution,  then  •  tho 
debtor's  interest  of  estate  in  the  land  may  be 
sold,  provided  it  brings  two  thirds  of  its  ap- 
praiscKl  value.  The  tolls,  under  the  idea  that 
they  were  rents  and  profits  of  the  bridge,  were 
sold  for  one  year,  according  to  the  forms  of  this 
law.  Th<>  tollb  of  the  bridge  being  a  franchise, 
and  sole  right  in  the  corporation,  and  the  bridge 
a  mere  easement,  the  corporation  not  owning 
the  fee  in  the  land  at  either  bank  of  the  river, 
or  under  the  water,  it  is  difficult  to  say  how  an 
execution  could  attach  to  either  the  franchise 
or  the  structure  of  the  bridge  as  real  or  person- 
al property.  This  is  a  question  that  this  court 
may  well  leave  to  the  tribunals  of  Indiana  to 
decide  on  their  own  laws,  should  it  become 
neceswary.  One  thing,  however,  is  plainly 
manifest,  that  the  remedy  at  law  of  these  exe- 
cution creditors  is  exceedingly  embarrassed, 
and  we  do  not  see  how  they  can  obtain  satisfac- 
tion of  their  judgments  from  this  corporation 
( owning  no  corporate  property  but  this  oridge) , 
unless  equity  can  afford  relief.- 

By  the  laws  of  Indiana,  stocks  in  a  corpora- 
125*]  tion  may  be  sold  'by  virtue  of  an  exe- 
cution against  the  owner  of  the  stocks,  which 
the  sheriff  may  transfer  to  the  purchaser;  but 
this  law  does  not  help  these  complainants ;  they 
did  not  proceed  against  the  stocks;  their  judg- 
ment at  law  did  not  affect  individual  property, 
but  corporate  property.  The  question  whether 
a  railroad  company's  property,  including  the 
franchises,  can  be  subjected  to  the  debts  of  the 
corporation  by  a  decree  in  equity,  is  treated 
very  fully  by  Kedfield  on  Railways,  ch.  32,  $  2, 
p.  571;  there  the  substance  of  the  decisions  af- 
fecting the  doctrine  is  given  in  cases  where 
there  were  liens  by  mortgage.  The  subject  was 
well  examined  by  the  supreme  court  of  Georgia 
in  the  case  of  The  Macon  d  Western  Railroad 
Company  y.  Parker,  0  Ga.  378.  The  contest 
there  involved  claims  of  creditors.  When  speak- 
ing of  the  necessity  of  equity  exercising  juris- 
diction, the  court  says  "tnat  the  whole  history 
t»f  equity  jurisprudence  does  not  present  a  case 
which  made  the  interposition  of  its  powers  not 
only  highly  expedient,  but  so  inaispensably 
nec<*fl8ary  in  adjusting  the  rights  of  creditors  to 
in  insolvent  estate  as  this  did."  The  road  was 
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sold  according  to  the  decree;  but,  to  settle  the 
difficulty  as  to  the  sale  of  a  franchise  without 
the  consent  of  the  power  granting  it,  upon,  ap- 
plication, an  act  was  passed  by  the  legislature, 
creating  the  purchaser  and  his  associates  a 
body  corporate,  with  the  powers  and  privileges 
of  the  old  company.  In  England,  the  practice 
is  to  order  a  receiver  to  be  appointed  to  manage 
the  corporate  property,  take  tne  proceeds  of  the 
franchises,  and  apply  them  to  pay  the  creditors 
filing  the  bill. 

UTanchard  v,  Oawthom,  4  Simons,  566;  Tripp 
V.  The  Chard  Railvcay  Company y  21  E.  L.  &  £. 
53. 

All  that  we  are  called  on  to  decide  in  this 
case  is  that  the  court  below  had  power  to  cause 
possession  to  be  taken  of  the  bridge ;  to  appoint 
a  i^ceiver  to  collect  tolls,  and  pay  them  into 
court,  to  the  end  of  discharging  the  judgments 
at  law ;  and  our  opinion  is,  that  the  power  to  do 
so  exists,  and  that  it  was  properly  exercised. 

It  iSy  therefore,  ordered  that  the  decree  beloic 
he  affirmed;  and  the  Circuit  Court  la  directed 
to  proceed  to  execute  its  decree, 

*Mr.  Justice  Daniel  dissented  for  r*126 
want  of  jurisdiction  of  the  courts  of  t^  United 
States  over  corporations. 

Marshall  v.  B.  d  0.  R.  Co.  16  How.  314. 


THE  PkOPELLER  NIAGARA,  her  Engine, 
Etc.,  Ansel  R.  Ck>bb,  et  aL,  Claimants  and 
Appts^ 

V. 

JOSEPH  H.  CORDES; 

AND 

THE  PROPELLER  NIAGARA,  her  Engine. 
Etc.,  Ansel  R.  Cobb,  et  ol..  Claimants  and 
Appts., 

V. 

LESTER  SEXTON,  Lorin  Sexton,  George  Sex- 
ton, and  Edmund  Bbttes. 

(See  8.  C.  21  How.  7-35.) 

Carrier  by  water,  liable  for  loss — the  exceptions 
in  accident — liable  for  all  possible  care — for 
every  loss  i/chich  could  have  been  prevented 
by  foresight,  skill  and  prudence — burden  of 
proof  on  carrier  to  shovD  excepted  peril — 
losses  arising  from  dangers  of  navigation, 
iohat  are— first  cause — master's  duty  to  seek 
shelter  from  storm — negligence  in  saving 
goods — when  cannot  abandon  ship  or  cargo. 

Carrier  by  water  Is  liable  In  all  events,  and  for 
any  loss,  however  sustained,  unless  It  happen  from 
the  act  of  God,  or  the  public  enemy,  or  by  the  act 
of  the  shipper,  or  from  some  other  cause  or  accident 
expressly  excepted  In  the  bill  of  ladine. 

When  he  is  unable  to  carry  the  goods  forward  to 
their  place  of  destination,  from  causes  over  which 
he  has  no  control,  as  by  the  stranding  of  the  vessel, 
he  is  still  bound  to  take  all  possible  care  of  the 
goods. 

He  is  responsible  for  every  loss  or  injury  which 
might  have  been  prevented  by  human  foresight. 
slclTl  and  prudence. 

Where  a  loss  or  damage  is  shown,  it  is  incumlient 
upon  the  carrier  to  bring  it  within  the  excepted 
peril  in  order  to  discharge  himself  from  responsi- 
bility. 


Note. — Loss  by  perils  of  the  «i 
C.  C.  A.  465. 
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-  '(f^^K**"*!!?*  f*^®™  f?*  dangem  of  navigation  are  187,  p.  187;  3  Kent's  Com.  224;  16  Johns.  348; 

•uch  as  happen  In  spite  of  homan  exertloni.  and  r.«-LJL,^  J   ■/;•.#*.-«    so  tt   c    /it  tt^^v  iaa 

which   cannSt  be  prevented  by  human  skill  and  \^^^oe  y.  Mxnturn,  58  U.  S.  (17  How.)  100- 

prudence.  109. 

ex5p^?d*"p^^r?s?a{Uitrl•o.'J^\5s^'^^^^^  ,^:ir^:l^f!ifjy^\^^T^^^^    ^^^ 

Judgment  of  law  results  from  the  first  caus<?  voyage,  the  maater  is  by  law  created  an  a<<ent 

It  depends  upon  the  proof  whether  the  act  of  the  from  necessity^  for  the  benefit  of  all  concerncKi : 

S5?*;kiS-!!ti^f  ■^•ji®^.*"  "15  *l55.^'^i.2^1!  ''JfJf'R:  ^^^  ^*^a*  ^^  'a»rJy  a»d  reasonably  does  under 

ftSTt  orth"St'^icSSiit   "  ''"'  ^^^"^  *"•  *"  ''''^  '"  ^^^^  circumstances  in  the  exercise  of  his  sound 

A  master  has  a  right,  and  oftentimes  it  is  his  discretion,  binds  all  parties  in  interest, 

duty,  to  seek  shelter  from  a  storm;  and  although  Abb.  446-456;   1  Story,  C.  C.  342;  2  Kent's 

the  circumstances  here  tend  strongly  to  prove  that  |>.-_-    oiq.   ».,  '  ^#  -    oli*,.-    -xk  wt  La    a-^a     e 

he  misjudged,  still  they  are  not  of  that  decisive  \^^'  212;  ^jereff  v.  Baliw,  15  Wend.  4/4;  5 

character  which  incline  the  court  to  make  the  de-  Johns.  262;  3    Rob.    240;    1    Salk.  Com.  Case, 

cision   turn  upon  that  ground ;  and  the  same  re-  34;  Jfts^on  v.  Lord,  1  Blatchf.  354;  Douglas  v. 

marks  also  apply  to  his  acts  and  endeavors  to  an-  U/»a/*«/    o    nr.ao     kka.    0^:4.1,    mt^l    t«.-    oao 

chor  the  steamef  after  he  entered  the  harbor.  Moody,  9    Mass.    550;    Smith    Mer.  Law,  292, 

Master  was  guilty  of  gross  negligence  for  not  note,  and  cases  cited ;  iSfeaWe  v.  £fcoveii,  4  Johns, 

having  made  any  effort  himself,  or  requested  the  aid  Ch.  218. 

of   others,    either    to   get   the   steamer    off    when  rr.L_  ^^^^.  _.--,  «-^,,.^  a^a»„  «#  ^«i;„->—   w- 

stranded,  or  to  remove  and  store  the  goods.  ^he  carnernaay  excuse  delay  of  delivery,  by 

A   master  cannot  abandon   his  ship  and  cargo  accident  or  misfortune, 

upon  any  grounds,  when  it  is  practicable  for  human  Bowman  v.  TealL  23  Wend.  306;  Forward  v. 

S' mS2id£g 'pS?!!  ''"^"''"^  ""  "^  '*"''"  ''""^  ^'»^'^'^.  I  T.-R.  27;  McHenry  v.  PMte.  W.  d 

^    ^        «     ^oi.«             r.     .J  ^    r          *     «Ofn  490509,   512. 

Argued  Deo,  9,  1858,         Decided  Jan.  4,  185.9.  Accident  or  misfortune  will  excuse  the  car- 

AnnT^^ATc.    A          XV     T^i  i.  -^   /-I      4.     J  i.1.  ^^^^*  unlcss  hc  have  expressly  contracted  to  de- 

^^r?AH  i!T   *]"*  R^^^J.'^.  f^'^i  ?f  *^*  liver  the  goods  within  a  limited  time. 

United  States  for  the  District   of  Massa-  Harmony  v.  Bingham,  12  N.  Y.  99 ;   Wibert 

^^X  .    .    ^u                          **i^  •    *!,    ^,^  V-  ^'  ^'  ^  ^'-  ^-  C'o.  12  N.  Y.  245;  Parswis  v. 

The  libels  m  these  cases  were  tiled  m  the  court  ^Q^dy    14  Wend   215 

below,  by  the  appellees,  to  recover  on  contracts  Meaire.  Alfred  BusmU  and  B.  H.  GiUet. 

of  affreightment  for  damages  to  certain  goods,  j^j.  appellees* 

The  court  below  entered  decrees  in  favor  of  ^he  fact  of  damage  fastens  responsibility  on 

l\^«LTon'  ^""^'lu^'tAi'-rV^^  ^l^^'^^  ^""""m'  ^'f'^  the  vessel,  and  raisel  a  legal  presimiption  to  be 

$4,964.30,     with     $447.76    costs     respectively,  rebutted  by  the  carrier,  that  the  injury  arose 

I'roni  ihepo  decrees  the  defendants  took  appeals  from  neeliffence. 

*®;^H»«?y^  *  *         *                  •     *i.            •  ^^^   V-  Bwniwell,    12  How.   272;   Rich  v. 

A  further  statement  appears  m  the  opinion  lamhert,  12   How.   347;    The   Martha,  Olcott, 

of  the  court.  I43 .  j^^^g  ^^  Shepherd,  3  Story,  365 ;  Bernadon 

Mr  S.  O.  HaTon,  for  the  appellants:  ^    ^r^j^     7  M^rt.  283;  Price  v.  SfWp  C/riei,  10 

After  a  review  of  evidence  and  an  argument  ^a.  Ann.  418;  Story,  Bailm.  8  509;   1  Conkl. 

on  the  disputed  questions  of  fact,  the  counsel  ^^   205        '          -^^                •         » 

proceeded:                                               j    «ii_i  Neither  of  the  triple  defenses  of  the  answer 

After  The  Niagara  was  stranded  and    filled  .^  established  by  the  proofs.     The  damages  did 

]7?**liL^V''  ^^  ^^"^    r^'^"  u      ^^TJ7u.T  not  arise  either  from  teing  driven  into  the  har- 

disabled  from  proceeding  on  her  voyage,  the  ap-  *                  ^  *^"^  ""* 


Story,  Bailm.  $$  490,  512;  Norway  Plains  Co.  ^^^y  doubtful,    this    court,    when  an  appellant 

▼.  «.  d  M.  A*.  1  (;ray,  203,  270,  and  cases  cited,  'las  taken  no  new  testimony  on  appeal  accord- 

The  principle  on  which  the  extraordinary  re-  Jng  ^  *»»  privilege,  and  as  m  Rich  v.  Lampert, 

sponsibilitv  of  common  carriers  is  founded/does  12  How.  374,  will  be  disinclined  to  reverse  the 

not  requiro  that  that  responsibility  should  ex-  docree  below,  on  a  balancing  of  testimony, 

tend  to  the  time  occupied  in  transiwrtion.  Tiiat  Tronson  v.  Dent,  30  Eng.  L.  &  Eq.  41 ;  8tu- 

principlc  in  the  danger  of  robliery  or  emlwzzle-  art  v.  Lloyd,  4  Eng.  L.  &.  Eq.  1;  The  Sibyl,  4 

roent,  by  collusion  or  fraud  on  the  part  of  the  Wheat.  98;   Hohart    v.  Drogan,    10    Pet.  119; 


carrier. 

Parsotis  V.  Jfardj/y  14  Wend.  215. 

The  principle  mentioned  does  not  extend  be- 
yond delivery  of  the  goods.  It  does  not  reach 
the  condition  in  which  they  are  delivered.  The 
freezinjr  of  canals  excuses  delay;  but  during  the 
delay,  the  carrier  must  not  be  guilty  of  negli- 
gence in  taking  care  of  articles  detained. 

Bntnnan  v.  Tcall,  23  Wend.  306;  Wibert  v. 
V.  Y.  «(•  /;.  /?.  Co.  12  N.  Y.  245;  Ang.  Carr.  S§ 
213,  280,  :J2S. 

After  tlie  stranding  of  The  Niagsira,  the 
proper  standard  of  diligence  was,  such  a  line 
of  conduct  as  a  prudent  man  of  intelligence 
would  have  observed  in  taking  care  of  his  own 
property  similarly  situate*! 


Spear  V.  Place,  11  How.  528;  Pigs  of  Copper,  1 
storv,  322;  Cushman  v.  Ryan,  1  Story,  97;  1 
Wall.  Jr.  344. 

It  is  abundantly  manifest  from  the  evidence? 
that  the  storm  did  not  compel  the  propeller  to 
put  into  port. 

Theie  was  a  want  of  ordinary  prudence  in 
adopting  no  precautionarj'  measures  before  en- 
tering tiie  harbor,  after  the  decision  to  enter 
lind  l)een  made,  to  prevent  the  accident  which 
did  occur. 

The  master  was  guilty  of  want  of  ordinary 
care  of  the  interest  of  the  shippers,  in  deserting 
♦  lie  vessel  after  she  was  stranded,  in  making  no 
elTorts  to  remove  the  libelant's  goods  from  the 


Rmyil  v.  Niolon,  2  Bail.  421;  Ang.  Carr.  S    plaoe  of  stowage,  either  ashore  or  to  some  part 


185S. 


Thb  Niagaba  t.  CkxBDBS.    Same  v.  8ezto9. 
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of  tlie  ressel  wliere  they  would  have  escaped 
damage  by  water. 

A  peril  oi  the  sea,  imposing  sudi  duty  upon 
him,  will  not  be  regarded  as  the  proximate 
cause  of  such  damage,  if  he  was  delinquent  in 
this  regard. 

Ohouteaiue  y.  Leech,  18  Pa.  233;  Bowman  v. 
TeoU,  23  Wend.  306;  King  v.  Shepherd,  3  Story, 
349;  The  Barque  Oentlemen,  Olcott,  118;  Bird 
▼-  Cromwell^  I  Mo.  81 ;  Uarringtan  Y,Lyle$,  2  N. 
A  McC.  88;  Harris  y.  Rand,  4  N.  H.  259;  8.  B. 
Co,  y.  Baeon,  Harper,  262;  Mary.  Wreck,  21; 
Fland.  Mar.  Law,  155;  Abb.  Ship.  454  (N.  I.) ; 
see,  also,  Shipion  y.  Thornton,  9  Ad.  &  E.  314; 
Tronaon  y.  Dent,  36  Enff.  L.  &  Eq.  41 ;  Hugo  y. 
Ina,  Co,  7  How.  595;  SMua  y.  Ina,  Oo,  12  Johns. 
107;  Bryant  y.  Ina.  Oo,  6  Pick.  131 ;  1  Am.  Ini. 
187;  Eohart  y.  Drogan,  10  Pet.  108;  Cheviot  v. 
Brooke,  1  Johns.  367. 

In  cases  of  careless  and  cowardly  abandon- 
ment, the  law  will  presume  that  well-directed 
sfforta  would  haye  been  successful. 

I>avia  y.  Garrett,  6  Bing.  716;  19  Eng.  C.  L. 
714;  WHUama  y.  Qrant,  1  Ck>nn.  492;  Fland. 
Ship.  199,  261,  260,  303,  n.  1. 

If  the  master  and  mates  had  remained,  it  is 
eyident  they  might  have  taken  out  the  perish- 
able artideSy  and  thus  haye  preventea  thera 
from  having  essentially  damagea  themselves,  or 
at  least  from  damaging  the  dry  goods  of  Sexton. 
There  is  good  reason  to  believe  that  the  houses 
OD  shore,  and  the  means  of  erpctinjr  more,  might 
have  been  used  to  afford  safa  ftoragSi 

The  advice  of  the  beat- informed  luen  would 
make  no  difference.  It  must  be  clear  to  the 
court  that  tibe  master's  conduct  was  proper. 

Tronaon  y.  Dent,  36  Eng.  L.  A  Eq.  41 ;  Law- 
rence y.  Mintum,  58  U.  S.  (17  How.)  110; 
Mary.  Wreck,  20,  21. 

3d.  There  was  a  deviation.  This,  of  itself, 
renders  the  vessel  chargeable,  because  it  appears 
that  the  master  was  inexperienced  and  unskill- 
ful in  bis  business,  and  the  evidence  shows  that 
his  putting  into  Presoue  Isle  was  not  neces- 
sitated by  an  unavoidabTe  and  overruling  force, 
but  was  a  voluntary  and  unexcused  departure. 

1  Am.  Ins.  404,  409;  Byrne  v.  Ina.  Co.  7 
Mart.  N.  S.  128. 

4th  point.    Omitted. 

14*]  *Mr.  Justice  Clifford  delivered  the 
opinion  of  the  court: 

These  are  appeals  in  admiralty  from  the  dis- 
trict court  of  tne  United  States  for  the  district 
of  Wisconsin. 

libels  were  filed  in  these  cases  at  a  special 
term  of  the  district  court  of  the  United  States, 
begun  and  held  at  the  city  of  Milwaukee,  on 
the  first  Monday  of  November,  1855.  They 
nn  drawn  hi  the  usual  form  of  libels  in  rem, 
and  respectively  allege  a  breach  of  contract  of 
aflTreightment.  Both  suits  grow  out  of  con- 
tracts for  the  transportation  of  goods  by  the 
ftteam  propeller  Niagara,  on  her  last  trip  dur- 
ing the  season  of  1854,  from  the  port  of  Buffalo, 
In  the  state  of  New  York,  to  Chicago,  in  the 
state  of  Illinois.  They  were  argued  together 
in  this  court,  and  it  was  conceded  at  the  argu- 
ment, by  the  counsel  on  botii  sides,  that  they 
depended  substantially  upon  the  same  state  of 
facts.  All  the  testimony  respecting  the  liability 
ftf  the  steamer  was  first  taken  and  filed  in  the 
21  How. 


case  last  named,  and  was  subsequently  admitted 
and  read  in  evidence  at  the  hearing  in  the  other 
suit,  under  a  stipulation  of  the  parties,  and  the 
pleadings  are  substantially  the  same  in  both 
cases.  On  the  part  of  the  libelants,  it  is  al- 
leged, among  otner  things,  to  the  effect  that 
on  or  about  the  28th  da^  of  November,  1854, 
the  libelants  caused  certain  soods,  particularly 
described  in  the  respective  libels,  to  be  shipped 
in  good  order  and  condition  on  board  the  pro- 
peller Niasara,  to  be  transported  from  Buffalo 
to  Milwaiucee,  in  the  state  of  Wisconsin,  and 
that  the  master,  Hugh  Mallon,  received  the 
goods  on  board,  and  in  consideration  of  certain 
freight  to  be  paid  in  that  behalf  by  the  re- 
spective libelants,  undertook  and  promised  to 
convey  the  goods  from  the  port  of  shipment  to 
the  port  of  destination,  and  there  to  deliver 
the  goods  (the  dangers  of  navi^tion,  fire,  and 
collision,  only  excepted),  in  like  good  order 
and  condition  to  the  libelants  or  their  re- 
spective agents. 

And  they  further  alleoe  that  the  steamer 
shortly  thereafter  departed  on  her  vovage,  but 
that  the  master,  not  re^rdin^  his  duty,  nor 
his  promise  and  undertalung,  did  not  so  convey 
the  goods,  although  no  dan^r  of  navigation, 
fire,  or  collision  prevented  him  from  so  doing, 
and  that  the  goods,  or  a  large  portion  of  them, 
through  the  mere  carelessness,  negligence,  and 
^improper  conduct  of  the  master,  his  mar-  [*15 
iners  or  servants,  became  wetted,  heated,  or 
stained,  and  greatly  damaged,  or  wholly  lost  to 
the  libelants.  Answers  in  the  usual  form  of 
pleading  were  duly  filed  in  each  case  on  the 
24th  day  of  May,  1855,  admitting  the  jurisdic- 
tion of  the  court  and  setting  up  substantially 
the  same  grounds  of  defense.  They  are  alike  in 
nil  their  material  allegations,  so  far,  at  least, 
as  respects  the  questions  discussed  at  the  bar, 
and  all  the  matters  involved  in  the  judgment 
of  the  court.  In  both  cases  the  answers  admit 
the  contract  to  transport  the  floods,  as  per  bill 
of  lading,  the  dangers  of  navigation,  fire,  and 
collision  excepted,  and  that  certain  packages, 
under  each  of  the  contracts,  were  accordingly 
shipped  on  board  the  steamer  for  that  trip, 
leaving  it  to  the  libelants  in  each  case  to  make 
such  proof  of  the  kind,  quantity,  and  value  of 
the  goods,  as  they  might  be  advised  was  mate- 
rial, and  aver  that  the  steamer,  when  she  de- 
parted on  the  voyage,  on  the  29th  day  of  No- 
vember, 1854,  was  tight,  stanch,  seaworthy, 
and  well  manned,  and  that  her  entire  cargo 
was  well,  safely,  and  securely  stowed.  And 
the  respondents,  denying  every  allegation  in  tho 
libels,  of  carelessness,  negligence,  and  im- 
proper conduct,  on  the  part  of  the  mastor  and 
his  mariners,  aver  the  fact  to  be  that  they  were 
vigilant,  competent,  and  skillful  in  the  prem- 
ises, and  did  what  was  their  duty  to  do  under 
the  circumstances  in  which  they  were  placed. 
They  admit,  also,  that  a  part  of  the  cargo  was 
damaged,  but  allege  and  insist  that  the  damage 
was  occasioned  by  a  danger  of  navigation 
within  the  exception  of  the  bill  of  lading,  for 
which  they  are  not,  and  bought  not,  in  any 
manner,  to  be  held  responsible.  And  they 
further  allege  that  the  steamer  was,  by  stress  of 
weather,  compelled  to  make  the  harbor  of 
Presque  Isle,  and  by  the  snow  and  the  force 
of  the  storm  and   wind,    which   was  very  se- 
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vorc.  liic  stramcr  dragged  her  anchor,  went 
ashore,  niid  was  da»hea  upon  the  beach,  from 
which  en  use,  and  the  necessary  detention  of 
the  goods  on  boards  the  damage,  whatever  It 
is,  occurrcHl;  and  that  in  the  month  of  May, 
1855,  which  was  as  soon  thereafter  as  it  was 
possible  to  repair  the  steamer  and  for  her  to 
proceed  on  her  voyage,  the  goods,  or  so  much 
of  them  as  belonged  to  the  respective  libelants, 
16*]  were  ^transported  to  Milwaukee,  and 
there  delivered  to  them,  and  were  by  them  re- 
spectively received,  with  a  full  knowledge  of  the 
damage,  if  any,  and  of  its  cause,  and  vdth  an 
agreement  not  only  to  share  the  damage,  but 
that  the  goods  should  be  charged  with  and  pay 
their  proportion  of  a  general  average  of  the 
losses  thus  occasioned;  and  the  respondents 
claim  that  the  libelants  in  each  case  are  liable 
''for  a  large  amount  of  the  average  and  dam- 
age" to  the  steamer,  which  they  aver  to  be  the 
sum  of  $2,000. 

This  statement  from  the  libels  and  answers 
embraces  the  substance  of  the  pleadings  in  both 
cases,  so  far  as  respects  the  several  matters  dis- 
cussed at  the  bar,  and  the  real  merits  of  the  con- 
troversy. Testimony  was  taken  on  both  sides 
in  the  court  below,  and  after  a  full  hearing  a 
decree  in  each  case  was  entered  for  the  libel- 
ants, and  tho  respondents  appealed  to  this 
court.  No  additional  testimony  has  been  taken 
since  the  appeal,  and  it  seems  to  be  conceded 
that  the  rights  of  the  parties  depend  chiedy 
upon  certain  questions  of  fact  to  be  determined 
from  the  evidence,  which  is  conflicting,  and  in 
some  particulars  very  contradictory.  That  re- 
mark, however,  applies  more  particularly  to 
that  part  of  the  testimony  which  relates  to  the 
conduct  of  the  master  after  the  steamer  was 
stranded,  and  the  means  at  his  oonunand  to 
becure  and  preserve  the  goods  from  damage. 
Many  of  the  facts  and  droumstances  connected 
with  the  voyage,  as  well  as  those  attending  the 
disaster,  arc  involved  in  much  less  difficulty, 
and  some  of  those  most  material  to  be  asceV- 
taincd  are  satisfactorily  proved,  without  any 
contradiction  whatever.  On  the  one  side,  no 
question  is  made  that  the  goods  were  regularly 
shipped  at  Buffalo  on  the  28th  day  of  Novem- 
l»er.  1854;  and  on  the  other,  it  is  admitted  that 
in  the  contract  of  shipment  the  dangers  of 
navigation,  Are,  and  collision  were  duly  ex- 
cepted in  the  usual  form  of  such  an  exception 
in  bills  of  lading.  All  of  the  goods  were 
shipped  in  good  order  and  condition,  and  were 
to  be  delivered  at  Milwaukee,  as  alleged  by  the 
lib<>1ants.  They  consisted  in  the  one  case  of 
growries,  and  in  the  other  of  dry  goods ;  and  it 
is  conceded  that  they  were  carefully  and  proper- 
Iv  stowed.  On  the  day  following  the  shipment, 
17*]  The  Niagara  *left  Buffalo,  and  prooeedeo 
on  her  intended  voyage.  She  was  a  steam  pro- 
peller, of  four  hundred  and  fifty  tons  burthen, 
•md  at  the  time  of  her  departure  was  a  good, 
tight,  stanch  vessel,  every  way  suitable  for  the 
navigation  in  which  she  was  engaged,  and  was 
well  furnished  with  ground  tackle,  including 
two  anchors  and  two  chains.  One  of  her  an- 
chors weighed  fourteen  hundred  pounds,  with 
an  inch  and  an  eighth  chain  of  sixty  fathoms, 
and  the  other  weighed  seven  hundred  pounds, 
with  a  chain  of  the  usual  size  and  length. 
ITer  whole  company  oonsisted  of  twenty-two 
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men,  constituting  a  full  complement  of  officers 
and  crew  for  the  voyage  in  a  steamer  of  that 
description.  Having  proceeded  on  the  usual 
route  for  that  voyage,  she  arrived  in  Lake 
Huron  on  the  second  day  of  December,  at 
four  o'clock  in  the  morning,  in  perfect  safety, 
and  crossed  Saginaw  bay  in  the  afternoon  of 
the  same  day.  About  eight  o'clock  in  the  even- 
ing of  that  day,  it  commenced  snowing,  with 
a  light  wind,  which  by  twelve  o'clock  at  night 
freshened  to  a  gale,  and  the  storm  continued 
without  any  abatement,  blowing  a  heavy  gale 
from  a  northeasterly  direction,  or  east-north- 
east, till  the  day  after  the  steamer  was  stranded. 

After  crossing  Saginaw  bay,  nowever,  she 
continued  on  her  regular  course,  and  made 
Thunder  bay  licht  at  one  o'clock,  and  proceed- 
ing onward  on  her  voyage,  arrived  off  Prcsque 
Isle,  and  made  the  light  at  that  place  at  four 
o'clock  in  the  morning,  without  having  suf- 
fered any  damage  or  met  with  any  difficulty,  ex 
ccpt  that  the  master  testifies  that  she  rolled 
heavily,  and  that  for  a  half  or  three  quarters  of 
an  hour  before  he  made  the  light,  ne  had  to 
keep  her  ofT  her  course  two  points,  to  ease  her  in 
the  sea.  Her  course  from  Thunder  bay  had  been 
north-northwest  for  a  short  time,  then  west  by 
north  and  then  northwest;  and  the  mate  of 
the  steamer  testifies,  that  when  they  first  saw 
Presque  Isle  light,  the  steamer  was  a  mile  or  two 
east  of  the  li^t,  and  was  in  the  usual  course. 
At  that  time  she  was  in  no  want  either  of  wood 
or  water,  and  it  does  not  appear  that  she  was  in 
any  worse  condition  to  proceed  on  the  voyage, 
unless  prevented  bv  the  storm,  than  at  the  mo- 
ment when  she  left  the  place  of  her  de- 
parture. Her  cargo  was  a  general  assortment 
of  merchandise,  consisting  ox  teas,  sugars,  cof- 
fee, fish,  *liquors,  molasses,  crates  of  [*18 
crockery,  bales  of  sheeting,  boxes  of  dry  goods, 
and  various  other  articles  specified  in  the  re- 
cord. All  of  the  liquors,  molasses,  and  some  of 
the  boxes  were  stowed  on  the  ground  tier  in  the 
lower  hold.  Heavy  goods  were  placed  at  the 
bottom,  and  light  gMMls  on  top,  and  the  hold 
was  full,  and  battened  down.  Most  of  the  light 
goods,  such  as  boxes  of  merchandise,  teas, 
sugar  in  barrels,  and  bales  of  sheeting  were  on 
deck,  and  there  were  some  willow  wagons  on 
the  hurricane  deck.  None  of  her  deck  load 
had  been  washed  away  or  injured,  and  it  doen 
not  appear  thut  it  had  been  in  any  manner  dis- 
placed or  thrown  into  disorder  b}*  the  rolling  of 
the  vessel. 

These  considerations  tend  strongly  to  show 
that  there  could  not  have  been  any  urgent  neces- 
sity to  change  the  course  of  the  steamer  on  ac- 
count of  the  violence  of  the  storm  or  tne  motion 
of  the  vessel ;  and.  consequently,  affect  the  credit 
of  the  master,  and  corroborate  the  statement  of 
the  mate,  that,  at  the  time  the  light  was  dis- 
covered, the  steamer   was   pursuing   her  usual 
route.    Both  the  master  and  the  mate  were  oi 
deck  when  they  made  the  light,  and  the  maste 
gave  the  order  to  run  into  Presque  Isle.     Ii 
entering  the   harbor,   they   steered  west-south 
west,  and  then  doubled  inside  of  a  small  shoa 
round  to  the  southeast,  in  order  to  get  to  tb< 
pier.     Wliat  purpose   was  to   be  acoomplishec 
by  getting  to  the  pier,  it  is  not  easy  to  perceive* 
as  the  mate  testifies  that  they  knew  that  the  set) 
was  so  heavy  tliat  the  steamer  could  not  lie  at 
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the  dock.  They,  however,  came  round  to  the 
southeast,  and  so  near  to  the  pier  that  the  mate 
says  he  could  see  the  snow  on  the  beach,  and 
then  let  go  the  larse  anchor,  and  the  wind  im- 
mediately caught  tne  steamer  on  the  larboard 
bow,  and  she  commenced  dragging  the  anchor. 
When  they  found  that  the  steamer  dragged, 
mnd  that  there  was  danger  that  she  would  ^6 
.  ashore,  instead  of  casting  the  other  anchor,  their 
first  endeavor  was  to  get  rid  of  the  one  already 
east,  in  order,  if  po5>sible,  to  work  her  off,  and 
make  another  effort  to  get  up  to  the  dock;  and 
findint^  that  they  could  not  heave  the  chain  with 
the  windlass,  their  next  effort  waa  to  slip  it; 
and  while  they  were  endeavoring  to  unshackle 
the  chain  the  steamer  struck,  and  went  on  to 
10*]  the  beach  stern  first,  and  •immediately 
«wiuig  round  broadside  to  the  shore.  No  attempt 
was  made  to  let  go  the  small  anchor,  althou<;h 
it  was  hanging  at  the  bow,  and  the  mate  admits 
that  the  steamer  dragged  more  than  a  quarter 
of  a  mile  before  she  struck.  They  presently 
tried  the  pumps,  and  it  was  found  that  she  did 
not  leak.  Shortly  after,  she  commenced  pound- 
ing, and  it  was  then  ascertained  that  she  was 
making  water  freely,  when  thev  started  the 
engine  pump,  but  it  choked  with  sand,  and 
they  were  obliged  to  desist.  At  the  place 
where  the  steamer  lay  the  water  was  seven  or 
«ight  feet  deep,  and  she  filled  to  the  level  of  the 
water  outside  in  two  or  three  hours,  so  that  the 
water  in  the  hold  was  four  or  five  feet  deep 
aborve  the  top  of  the  keelson.  It  was  about 
five  o'clock  in  the  morning  of  the  3d  of  De- 
oember,  1854,  that  the  steamer  went  on  to  the 
beach,  and  the  master  and  all  hands  remained 
on  board  till  ten  o'clock  in  the  forenoon,  when 
lie  and  the  mate  went  on  shore  for  the  purpoao, 
as  he  testifies,  of  ascertaininc^  whether  there 
wore  any  facilities  for  storing  the  goods,  and 
whether  it  would  be  possible  to  unload  the 
stenmer.  and  get  her  off.  When  he  got  on  shore, 
he  found  the  steamer  Plymouth,  bound  down 
the  lake,  lying  there,  fastened  at  the  dock,  she 
having  touched  at  Presque  Isle  for  wood,  four 
or  five  hours  before*  the  arrival  of  The  Niagara, 
and  remaining  there  on  account  of  the  storm. 
Having  made  certain  inquiries  of  tiie  res- 
idents, and  consulted  with  the  master  of 
rhe  Plymouth,  he  came  to  the  conclusion 
that  it  was  the  safest  way  to  leave  the  goods  on 
board,  as  more  of  them,  m  his  judgment,  would 
be  protected  in  that  mode  than  oy  removing 
them  on  shore;  and  on  the  morning  of  the 
fith  of  December,  the  master,  other  officers, 
and  all  the  crew  of  The  Niagara,  except  three, 
look  passage  in  The  Plymouth,  leaving  the 
watchman,  wheelsman  and  porter  in  charge  of 
the  steamer,  with  the  hatches  fastened  down, 
land  the  goods  in  the  condition  in  which  they 
were  when  the  steamer  was  stranded.  During 
the  night  of  the  4th  of  December,  the  storm 
subsided;  but  the  following  day  was  very  cold, 
so  that  the  steamers  were  frozen  in,  and  per- 
fions  walked  on  the  ice  from  the  pier  to  the 
place  where  The  Niajaiara  lay,  which  was  more 
than  a  half  mile.  It  moderated,  however,  daring 
20*]  the  night,  and  on  *the  following  morning 
the  ice  went  ont  of  the  harbor,  and  two  other 
ateamers,  The  Republic  and  Kentucky,  came 
in  liefore  The  Phnnouth  left,  and  the  former 
took  the  place  of  The  Plymouth  at  the  dock 
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after  she  started  on  her  yoyaffe  down  the  lake. 
Several  witnesses  testify — and  among  the  num- 
ber the  master  of  The  Plymouth — ^that  the  6th 
of  December,  the  day  he  left,  was  a  fine  day, 
although,  he  says  there  was  so  much  ice  about 
his  boat  where  she  lay  at  the  dock,  that  he  had 
to  cut  her  out  in  the  morning  before  he  started. 
One  of  the  witnesses  for  the  libelants,  who  re- 
sides at  Presque  Isle,  testifies,  that  after  The 
Plymouth  left,  it  was  clear,  and  made  ice.  but 
did  not  blow,  and  that  not  lonff  after  theri* 
was  a  thaw,  which  continued  till  the  13th  of 
January,  and  that  after  the  thaw  there  were 
two  or  three  weeks  of  very  nice  weather. 
Navigation,  however,  closed  in  a  few  days 
after  The  Plymouth  left,  and  The  Niagara  re- 
mained on  the  beach,  where  she  was  stranded, 
until  the  mate,  who  is  now  the  master  of  The 
Niagara,  returned  to  Presque  Isle,  on  the  27th 
day  of  April,  1855.  When  he  returned,  he 
found  her  where  he  left  her,  in  charge  of  the 
watchman.  He  immediately  pumped  her  out 
with  a  steam  pump,  accoraing  *  to  his  ac- 
count, and  lightened  her  off  with  a  steamboat, 
and,  after  she  was  lightened,  got  the  steamboat 
to  take  her  up  to  the  dock,  where  he  removed 
the  residue  of  the  goods,  and  then  took  her  to 
Detroit  and  had  her  repaired.  After  she  was 
repaired,  he  returned  to  Presque  Isle,  in  the 
month  of  Mav,  1855,  and  conveyed  the  goodr*, 
or  so  much  oi  them  as  had  not  been  destroyed, 
to  the  place  of  destination.  Some  of  the  gootls 
were  in  good  condition  or  were  slightly  injured, 
while  others  were  greatly  damaged  or  wholly 
worthless.  Those  stowed  below  had  remained 
entirely  without  ventilation  from  December  to 
March,  and  then  the  hatch  at  midships  only 
had  been  opened.  They  were  heated,  discolored, 
and  stained,  and  one  of  the  witnesses  testifies 
that  sugar,  coffee,  and  dried  fruit  were  all 
soaked  together,  and  that  the  water  pumped 
up  was  dark,  exhibiting  the  appearance  of  the 
soakings  of  coffee  and  codfish,  and  that  the 
goods  liad  the  offensive  smell  of  dead  water. 
They  were  taken  out  about  the  first  of  May,  so 
that  those  stowed  in  the  'lower  hold,  not  [*Z1 
more  than  four  or  five  feet  above  the  keelson, 
had  been  submerged  in  bilge  water  for  nearly 
five  months,  and  some  of  those  above  the  water 
had  been  moistened  by  the  dampness  and  h*»- 
come  moldy.  Damages  to  the  amount  of  $3.- 
763.76  were  allowed  by  the  district  judge,  in  the 
case  first  named,  and  in  the  other,  ^,964.30, 
and  it  is  not  pretended  in  the  argument  that 
the  respective  amounts  were  either  extravagant 
or  unreasonable.  It  is  not  upon  any  such 
ground  that  the  appellants  seek  to  reverse  the 
respective  decrees  in  the  court  below.  They 
deny  that  they  are  liable  at  all  for  any  amount, 
and  set  up  the  first  exception  in  the  contract  of 
shipment  or  bill  of  lading,  and  their  counsel 
insist  upon  the  following  propositions: 

I.  That  the  damage  to  the  goods  resulting 
from  the  stranding  of  the  steamer  was  wholly 
occasioned  by  the  dangers  of  navigation,  the 
risk  of  which  was  not  taken  by  the  master  or 
owners  of  the  steamer. 

II.  That  after  The  Niagara  was  stranded 
and  filled  with  water,  and  disabled  from  pro- 
ceeding on  her  voyage,  the  appellants  were  re- 
sponsible only  for  the  ultimate  delivery  of  the 
goods,  and  K>r  reasonable  care  in  preserving 
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them  from  the  effect  of  stormB,  bad  air,  leak- 
age and  embezzlement. 

111.  That  the  master,  after  the  steamer  was 
stranded,  and  the  goods  wetted,  became  and 
was  the  agent  of  the  shippers  of  the  goods  as 
well  as  of  the  owners  of  the  vessel,  and  as 
such,  under  the  circumstances  of  this  case,  is 
responsible  only  for  the  due  and  proper  care 
and  diligence,  and  that  it  cannot  be  success- 
fully contended,  from  the  evidence,  that  such 
care  and  diligence  were  not  exercised. 

These  propositions,  whether  taken  separately 
or  collectively,  necessarily  involve  mixed  ques- 
tions of  law  and  fact,  which  in  a  case  like  the 
present  must  be  determined  by  the  court,  act- 
mg  instead  of  a  jury  to  find  the  facts,  and  as 
a  court  to  determine  the  law.  Such  proposi- 
tions, therefore,  must  be  considered  in  connec- 
tion with  all  the  legal  evidence  exhibited  in  the 
record,  and  their  accuracy  must  be  tested  by 
22*]  the  true  state  of  *the  facts  as  found  by 
the  court  from  the  evidence,  and  by  the  rules  of 
law  applicable  to  that  state  of  the  case.  Accord- 
ing to  the  axhnitted  or  undisputed  facts  of  the 
case.  The  Niagara  was  enrolled  and  licensed  for 
the  coasting  trade,  and  was  employed  by  the 
owners  in  transporting  goods,  under  contracts 
for  freight,  upon  navigable  waters  between  ports 
and  places  in  different  states;  and  at  the  time 
of  the  disaster  she  had  a  full  cargo  of  merchan- 
dise, of  various  descriptions,  on  board,  con- 
signed to  merchants  or  parties  residing  either  at 
her  port  of  destination  or  at  Milwaukee,  and 
other  intermediate  ports  or  places  along  the 
course  of  her  voyage.  She  was  a  general  ship, 
laden  with  eoods  to  be  transported  for  hire; 
and  the  goods  in  question  having  been  received 
and  taken  charge  of,  as  goods  under  a  contract 
of  shipment,  corresponding  in  terms  to  the 
usual  Dill  of  lading  for  the  transportation  of 
goods  on  inland  navigable  waters,  the  question 
of  liability  in  this  case  must  be  determined  by 
the  rules  of  law  applicable  to  carriers  of  goodd 
upon  such  inland  waters.  A  common  carrier 
is  one  who  undertakes  for  hire  to  transport  tiie 
goods  of  those  who  may  choose  to  employ  liim, 
from  place  to  place.  He  is,  in  general,  bound 
to  take  the  goods  of  all  who  offer,  unless  his 
complement  for  the  trip  is  full,  or  the  goods 
be  of  such  a  kind  as  to  be  liable  to  extraordi- 
nary danger,  or  such  as  he  is  unaccustomed  to 
convey,  in  all  cases  where  there  is  no  special 
agreement  to  the  contrary,  he  is  entitled  to  de- 
mand the  price  of  carria^  before  he  receiver 
the  goods;  and  if  not  paid,  he  may  refuse  to 
receive  them;  but  if  he  take  diarge  of  them 
for  transpoitation,  the  nonpayment  of  the 
price  of  carriage  in  advance  will  not  discharge, 
affect  or  lessen  his  liability  as  a  carrier  in  the 
case,  and  he  may  afterwards  recover  the  price 
of  the  service  performed.  When  he  receiven 
the  goods,  it  is  his  duty  to  take  all  possible 
care  of  them  in  their  passage,  make  due  trans- 
port and  safe  and  right  delivery  of  them  at  the 
time  aj^reed  upon;  or,  in  the  absence  of  any 
stipulation  in  that  behalf,  within  a  reasonable 
time.  Common  carriers  are  usually  described  as 
of  two  kinds,  namely,  carriers  by  land  and  car- 
riers by  water.  At  common  law,  a  carrier  by  land 
is  in  the  nature  of  an  insurer,  and  is  bound  to 
keep  and  carry  the  goods  intrusted  to  his  care 
23'^]  safely,  and  is  liable  for  all  ^losses,  and  in 
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all  events,  unless  he  can  prove  that  the  loss  hap- 
pened from  the  act  of  God,  or  the  public  enemy, 
or  by  the  act  of  the  owner  of  the  goods. 

Common  carriers  by  water,  like  common 
carriers  by  land,  in  the  absence  of  any  legiala- 
tive  provisions  prescribing  a  different  rule^  are 
also,  in  general,  insurers,  and  liable  in  alK 
events,  and  for  every  loss  or  damage^  however 
occasioned,  unless  it  happened  by  the  act  oi 
God,  or  the  public  enemy,  or  by  some  other 
cause  or  accident,  without  any  fault  or  negli- 
gence on  the  part  of  the  carrier,  and  expressly 
excepted  in  the  bill  of  lading.  A  earrier's 
first  duty,  and  one  that  is  implied  by  law, 
when  he  is  engaged  in  transportmg  goods  by 
water,  is  to  provide  a  seaworthy  vessel,  tight 
and  stanc^  and  well  furnished  with  suitable 
tackle,  sails,  or  motive  power,  as  the  case  may 
be,  and  furniture  necessary  for  the  voyaffe. 
She  mtist  also  be  provided  with  a  crew,  ade- 
quate in  number  and  sufficient  and  competent 
tor  the  voyage,  with  reference  to  its  length  and 
other  particulars,  and  with  a  competent  and 
skillful  master,  of  sound  judgment  and  discre- 
tion; and,  in  general,  especially  in  steamships 
and  vessels  of  the  larger  size,  with  some  person 
of  sufficient  ability  and  experience  to  supply 
his  place  temporarily,  at  least,  in  cose  of  his 
sidcness  or  physical  disqualification.  Owners 
must  see  to  it  that  the  master  is  qualified  for 
his  situation,  as  they  are,  in  general,  in  respect 
to  goods  transported  for  hire,  responsible  for 
his  acts  and  negligence.  He  must  take  care  to 
stow  and  arrange  the  cargo,  so  that  the  differ- 
ent goods  may  not  be  injured  by  each  other,  or 
by  uie  motion  of  the  vessel,  or  its  leakage; 
unless,  by  agreement,  this  duty  is  to  be  per- 
formed by  persons  employed  by  the  shipper. 
In  the  absence  of  any  special  agreement,  his 
duty  extends  to  all  that  relates  to  the  lading, 
as  well  as  the  transportation  and  delivery  of 
the  goods;  and  for  the  faithful  performance  oi 
those  duties  the  ship  is  liable,  as  well  as  the 
master  and  owners.  A  clean  bill  of  lading,  in 
general,  imports,  unless  the  contrary  appear  on 
its  face,  that  the  goods  are  to  be  safely  and 
properly  secured  under  deck.  Fland.  on  Ship., 
fi  192. 

In  the  case  of  a  parol  shipment,  the  master 
is  allowed  to  show  a  local  custom  to  carry  the 
goods  on  deck  in  a  particular  trade.  *It  [*24 
must,  however,  be  a  custom  so  generally  known 
and  recognized,  that  a  fair  presumption  arises 
that  the  parties  in  entering  into  the  contract 
agreed  that  their  rights  and  duties  should  be 
regulated  by  it.  Having  received  the  goods  for 
transportation,  in  the  absence  of  any  stipulation 
as  to  the  period  of  sailing,  the  master  must  com- 
mence the  voyage  witiun  a  reasonable  time, 
without  delay,  and  as  soon  as  the  wind, 
weather,  and  tide,  will  permit.  After  having 
set  sail,  he  must  proceed  on  the  voyage,  in  th(< 
direct,  shortest,  and  usual  route,  to  the  port  of 
delivery,  without  unnecessary  deviation,  un- 
less there  is  an  express  contract  as  to  the  course 
to  be  pursued;  and  where  the  vessel  is  des- 
tined for  several  ik>rt8  and  places,  the  master 
should  proceed  to  them  in  the  order  in  which 
they  are  usually  visited,  or  that  designed  by 
the  contract,  or,  in  certain  cases,  by  the  adver- 
tisement relating  to  the  particular  voyage.  A 
deviation  from  tlie  direct  route  may  be  excus- 
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able  if  rendered  necessary  to  execute  repairs 
lor  the  preservation  of  the  ship,  or  the  prose- 
eution  cif  the  yoyage,  or  to  avoid  a  storm,  or 
an  enemy,  or  piratei,  or  for  the  purpose  of  ob- 
taining necessary  supplies  of  water  or  provis- 
ions, or,  in  the  case  of  a  steamer,  to  obtain 
necessary  supplies  of  wood  or  coal  for  the  prod- 
eeution  of  the  voyage,  or  for  the  purpose  of 
assisting  another  vessel  in  distress. 

As  agent  of  the  owner,  the  master  is  bound 
to  carry  the  goods  to  their  place  of  destination 
in  his  own  ship,  unless  he  is  prevented  from  so 
doing  by  some  cause  arising  from  irresistible 
force,  over  which  he  has  no  control,  and  which 
cannot  be  guarded  ag|ainst  by  the  watchful  ex- 
ertion of  human  skill  and  prudence.  When 
the  vessel  is  wrecked  or  otherwise  disabled  in 
the  course  of  the  voyage,  and  cannot  be  re- 
paired wiUiont  too  great  delay  and  expense,  he 
li  at  liberty  to  tranship  the  soods  and  send  them 
forward  so  as  to  earn  the  whole  freight;  and  if 
another  vessel  can  be  had  in  the  same  or  a  con- 
iiguoos  port,  or  at  one  within  a  reasonable  dis- 
tance, it  becomes  his  duty,  under  such  circum- 
stances, to  procure  it  and  transport  the  goods  to 
their  place  of  destination,  and  m  that  event  be 
is  entitled  to  charge  the  goods  with  the  in- 
crensed  freight  arising  from  the  hire  of  the  ves- 
95*]  sel  so  procured.  That  rule,  however,  *is 
not  obligatory  in  cases  where  the  goods  are  not 
perishable^  provided  the  ship  can  be  repaired 
m  a  reasonable  time.  In  that  state  of  the  case, 
he  may,  if  he  deems  it  best,  retain  the  goods 
until  the  repairs  are  made,  and  forward  them 
in  his  own  vessel ;  and  upon  the  same  principle, 
and  for  the  same  end,  if  he  have  no  means  to 
tranship  the  goods,  it  is  his  duty  to  repair  his 
own  yessel,  when  capable  of  being  repaired, 
provided  it  can  be  oone  within  a  reasonable 
time,  and  he  has  the  means  at  his  command; 
and  if  not,  and  the  means  cannot  be  obtained 
from  the  owner,  or  upon  the  security  of  the 
ship,  he  may  sell  a  part,  or  hypothecate  the 
wholes  and  apply  the  proceeds  to  execute  the 
repairs,  in  order  that  he  may  be  enabled  to  re- 
sume the  voyage  and  carry  the  goods,  or  the 
residue,  as  the  case  may  be,  to  the  place  of 
destination;  and  he  is  not  entitled  to  recover 
lor  freight  if  he  refuses  to  transship  the  goods, 
unless  he  repairs  his  own  vessel  within  a  rea- 
sonable time,  and  carries  them  on  to  the  place 
of  delivery.  Most  of  the  rules  of  law  pre- 
aeribing  the  duties  of  a  carrier  for  hire,  and 
r«f;rul*^iTig  the  manner  of  their  exercise,  have 
existed  for  centuries,  and  they  cannot  be  mod- 
ified or  relaxed  except  by  the  interposition  of 
the  legislative  power  of  the  Constitution.  Time 
and  experience  have  shown  their  value  and 
demonstrated  their  utility  and  justice,  and  they 
011^1 1  not  and  cannot  be  changed  by  the  ju- 
diciary. Some  new  and  important  provisions 
have  been  introduced  into  the  law  of  carriers 
by  water,  by  the  act  of  the  3d  of  March,  1851, 
entitled  ''An  Act  to  Limit  the  Liability  of 
Fhip  Owners."  Owners  of  ships  under  that 
act  are  not  held  liable  for  loss  or  damage  to 
the  cargo  by  reason  of  fire  happening  to  or  on 
board  the  vessel,  unless  the  fire  was  caused  by* 
the  design  or  neglect  of  such  owner,  except  in 
esses  where  there  is  a  special  contract  between 
the  owner  and  the  shippner,  whereby  the  former 
assumes  that  risk.  They  are  declared  not  liable 
a  4  rarriers  for  precious  metals,  precious  stones, 
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or  jewels,  or  for  the  bills  of  any  bank  or  pub- 
lic body,  imless  at  the  time  of  their  lading  a 
note  in  writing  of  their  true  character  and  val- 
ue be  given  to  the  owner  or  his  agent,  and  the 
same  be  entered  on  the  bill  of  lading;  and  in 
no  case,  where  that  act  applies,  will  the  owner 
be  liable  for  the  articles  therein  enumerated  be- 
yond the  amount  *so  notified  and  en-  [*26 
tered.  It  contains  other  provisions  also  of  very 
great  practical  importance,  and  amonff  the  num- 
ber the  following:  that  for  embezzlement,  loss, 
damage,  or  injury  by  collision,  or  for  any  act, 
matter,  or  thine,  loss,  damage,  or  forfeiture 
done,  occasioned,  or  ineurrM,  without  the 
privity  or  knowledge  of  the  owner,  his  liability 
shall  m  no  case  exceed  the  amount  or  value  of 
his  interest  in  the  vessel  and  the  freight  then 
pending.  No  part  of  the  act,  however,  applies 
to  the  owner  of  any  canal  boat,  bar^,  or  light- 
er, or  to  any  vessel  of  any  description  whatso- 
ever used  in  rivers  or  inland  navigation. 

A  question  may  arise  whether  the  lakes  bor- 
derinK  on  a  foreign  jurisdiction  are  or  are  not 
excluded  from  the  operation  of  the  act  under 
the  term  inland  navigation;  but  it  is  not  neces- 
sary at  the  present  time  to  determine  or  con- 
sider that  question,  as  the  first  exception  in  the 
contract  of  shipment  is  the  only  one  set  up  in 
this  case,  and  there  is  no  pretense  that  tnere 
has  been  any  transfer  of  the  steamer  under  the 
4th  section  of  the  act  lor  the  benefit  of  the  libel- 
ants. 

Carriers  by  water  are  liable  at  common  law, 
and  independently  of  any  statutory  provision, 
for  losses  arising  from  the  acts  or  negligence 
of  others  to  the  same  extent  and  upon  the  same 
principles  as  carriers  by  land — ^tlutt  is  to  say 
they  are  in  the  nature  of  insurers,  and  are  lia- 
ble, as  before  remarked,  in  all  events  and  for 
any  loss,  however  sustained,  unless  it  happen 
from  the  act  of  God,  or  the  public  enemy,  or  by 
the  act  of  the  shipper,  or  from  some  other  cause 
or  accident  expressly  excepted  in  the  bill  of  lad- 
ing. Duties  remain  to  oe  performed  by  the 
owner,  or  the  master  as  the  agent  of  the  owner, 
after  the  vessel  is  wrecked  or  disabled,  and 
after  he  has  ascertained  that  he  can  neither 
procure  another  vessel  nor  repair  his  own,  and 
those,  too,  of  a  very  important  character,  aris- 
ing immediately  out  of  his  original  undertaking 
to  carry  the  goods  safely,  to  tiieir  place  of  den- 
tination.  His  obligation  to  take  all  possible 
care  of  the  goods  ^ill  continues,  and  is  by  no 
means  discharged  or  lessened,  while  it  appear* 
that  the  goods  have  not  perished  witn  the 
wreck,  and  certainly  not  where,  as  in 
this  case,  the  vessel  is  only  stranded  on  the 
beach.  Such  disasters  are  of  frequent  occur- 
rence along  the  seacoast  in  certain  seasons 
*of  the  year,  as  well  as  on  the  lakes,  and  [*27 
it  cannot  for  a  moment  be  admitted  that  the  du- 
ties and  liabilities  of  a  carrier  or  master  are  va- 
ried or  in  any  manner  lessened,  by  the  happen- 
ing of  such  an  event.  Safe  custoay  is  as  much 
the  duty  of  a  carrier  as  conveyance  and  deliv- 
ery; and  when  he  is  unable  to  carry  the  goods 
forward  to  their  place  of  destination,  from 
causes  which  he  did  not  produce,  and  over  which 
he  has  no  control,  as  by  the  stranding  of  th<> 
vessel,  he  is  still  bound  by  the  original  obliga- 
tion to  take  all  possible  care  of  the  good;*,  and 
is  responsible  for  every  loss  or  injury  which 
might  have  been  prevented  by  human  foresight. 
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skill  and  prudence.    An  effort  was  made  by  able 
counsel,  in  King  ▼.  Shepherd,  3  Story,  G.  C. 
358,  to  maintain  the  propoeition,  assumed  by 
the  respondents  in  this  case«  that  the  duties  of 
a  carrier  after  the  ship  waa  wredced  or  strand- 
ed were  varied,  and  therefore  that  he  was  ex- 
empted from  all  liability,  except  for  reasonable 
diligence  and  care  in  his  endeavors  to  save  the 
property.    Judge  Story  refused  to  sanction  the 
doctrine,  ajid  held  that  his  obligations,  liabili- 
ties., and  duties,  as  a  common  carrier,  still  con- 
tinued, and  that  he  was  bound  to  show  that  no 
human  diligence,  skill,  or  care,  could  save  the 
property  from  being  lost  by  the  disaster.     Any- 
thing short  of  that  requirement  would  be  incon- 
sistent with  the  nature  of  the  original  undertak- 
ing and  the  meaning  of  the  contract,  as  univer- 
sally undt^rstood  in  courts  of  justice.    Admit 
the  proposition,  and  it  is  no  longer  true  that 
where  there  is  no  provision  in  the  contract  of 
affreightment  varying  the  liability  of  the  car- 
rier, he  cannot  relieve  himself  from  liability  for 
injuries  to  goods  intrusted  to  his  care,  except 
by  proving  that  it  was  the  result  of  some  natu- 
ral and  inevitable  necessity  superior  to  all  hu- 
man agency,  or  of  a  force  exerted  by  a  public 
enemy.    Kent,  Chief  Justice,  said  in  Elhott  v. 
Russell,  10  Johns.  7,  decided  in  1813,  that  it 
has  long  been  settled  that  a  common  carrier 
warrants  the  delivery  of  the  goods  in  all  but  the 
excepted  cases  of  the  act  of  God  and  public  ene- 
mies, and  there  is  no  distinction  between  a  car- 
rier by  land  and  a  carrier  by  water;  and  the 
same  learned  judge  also  held  that  the  character, 
duty,  and  responsibility  of  a  carrier  continues 
to  attach  to  a  master  as  long  as  he  has  charge 
28'*]  of  the  goods.     A  master,  *8ays  a  learned 
eomniontator,  should  always  bear  in  mind  that 
it  i5(  his  duty  to  convey  the  cargo  to  its  place  of 
destination.    This  is  the  purpose  for  which  he 
has  been  intrusted  with  it,  and  this  purpose  he 
is  bound  to  accomplish  by  every  reasonable  and 
practicable  methoa.    Every  act  that  is  not  prop- 
erly and  strictly  in  furtherance  of  this  duty  is 
an  act  for  which  both  he  and  his  owners  may 
be  made  responsible.    His  duties  as  carrier  are 
not  ended  until  the  goods  are  delivered  at  their 
place  of  destination,  or  are  returned  to  the  pos- 
session of  the  shipper,  or  kept  safely  until  the 
shipiwr  can  resume  their  possession,  or  they  are 
otherwise  disposed  of  according  to  law.     Kina 
v.  Shepherd,  3  Story,  C.  C.  349;  Abb.  Ship.  8th 
ed.  Perk.  478.    These  authorities  are  sufficient, 
it  is  believed,  to  demonstrate  the  proposition, 
that  where  a  loss  or  damage  is  shown,  it  is  in- 
cumb(>nt  upon  the  carrier  U>  bring  it  within  the 
excepted  peril,   in  order  to  discharge  himself 
from  responsibility.     It  is  not  sufficient,  with- 
out more,  to  show  that  the  vessel  was  stranded, 
to  bring  the  goods  within  the  exception  set  up 
in  this  case.    Had  the  goods  perished  with  the 
wreck,  it  would  be  clear  that  the  loss  was  the 
immediate  consequence  of  the  stranding  of  the 
vessel;  and  assuming  that  the  disaster  to  the 
vessel  was  the  result  of  the  excepted  peril,  or  of 
some  natural  and  inevitable  accident,  then  the 
carrier  would  be  discharged.    All  the  evidence, 
however,  in  this  case,  shows  the  fact  to  be  other- 
wise; that  tlie  goods  did  not  perish  at  the  time 
the  steamer  was  stranded ;  and  the  damage  hav- 
ing since  occurred,  the  rule  of  law  to  be  ascer- 
tained is  the  one  aji^licable  in  cases  where  the 
injury  complained  of  arises  subsequently  to  the 
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disaster  to  the  vessel.  Such  intermptions  to  a 
voyage  are  of  frequent  occurrence,  and  the  rule 
of  law  is  just  and  reasonable  which  holds  that 
the  master  is  bound  to  the  utmost  exertions  in 
his  power  to  save  the  goods  from  the  impending 
peril,  as  it  is  no  more  than  a  prudent  man 
would  do  under  like  circumstances.  In  great 
dangers  great  care  is  the  ordinary  care  of  pru- 
dent men,  and  in  great  emergencies  prudent 
men  employ  their  l^t  exertions;  so  that  the 
difference  m  the  rule  contended  for,  and  the 
one  here  laid  down,  is  much  less  than  at  first 
appears.  Nevertheless  there  is  a  difference, 
and  in  a  question  of  so  much  'practical  [*29 
importance  it  is  necessary  to  adhere  strictly  to 
the  correct  rule.  Losses  arising  from  the  dan- 
gers of  navigation  within  the  meaning  of  the 
exception  set  up  in  this  case  are  not  such  as  arc 
in  any  degree  produced  from  the  intervention  of 
man.  They  are  such  as  happen  in  spite  of  hu- 
man exertions,  and  which  cannot  be  prevented 
by  human  skill  and  pmdenoe.  When  such  ef- 
forts fail  to  save  the  goods  from  the  excepted 
peril,  the  ultimate  loss  and  damage,  in  judg- 
ment of  law,  results  from  the  first  cause,  upon 
the  ground  that  when  human  exertions  are  in- 
sufficient to  ward  off  the  oonsequences  tne  ex- 
cepted peril  mav  be  regarded  as  continuing  its 
operation.  Sucn,  it  is  believed,  is  the  nature 
of  the  contract  between  a  carrier  and  shipper, 
so  far  as  it  becomes  necessary  to  examine  it  in 
the  cases  under  consideration.  Carriers  may 
be  answerable  for  the  goods,  although  no  actual 
blame  is  imputed  to  them;  and  after  the  dam- 
age is  established,  the  burden  lies  upon  the  re- 
spondents to  show  that  it  was  occasioned  by 
one  of  the  perils  from  which  they  are  exempted 
in  the  contract  of  shipment  or  bill  of  lading. 

Clark  V.  Barnicell,  12  How.  272;  Rich  y. 
Lambert,  12  How.  347;  Ghitt.  on  Carriers,  242; 
Story  on  Bail.  §fi  528,  529;  3  Kent's  Com.  213; 
1  Smith  Lead.  Cases,  313;  Chouieaux  v.  Leech, 
18  Pa.  233 ;  Fland.  Ship,  fi  257 ;  Marvin  on  Wr. 
&  Salv.  21 ;  Parsons'  Mer.  L.  348;  Smith's  Mer. 
L.  3d  ed.  386. 

Applying  these  principles  of  law  in  the  con- 
sideration of  the  case,  we  will  proceed  to  a 
brief  review  of  the  evidence,  in  connection  with 
that  already  given,  bearing  upon  the  questions 
of  fact  presented  for  decision.  It  has  already 
appeared  that  the  seamer  made  the  light  at 
Presque  Isle  on  the  3d  day  of  December,  1854, 
ut  four  o'clock  in  the  morning.  At  that  time 
she  was  on  the  usual  course,  and  was  heading 
northwest.  She  had  met  with  no  difficulty  up 
to  that  time,  and  was  tight,  stanch^  and  strong, 
and  in  no  want  either  of  wood  or  water.  Her 
master  says,  however,  that  he  found  it  would  be 
a  great  risk  to  haul  her  off  to  get  round  the 
point,  doubtless  referring  to  his  previous  state- 
ment that  he  had  kept  her  off  her  course  to  ease 
her  in  the  sea.  She  was  then  sailing  northwest, 
and  her  course  up  to  the  straits  would  have 
been,  as  the  witnesses  'say,  either  west-  ['30 
northwest,  or  northwest  by  west  half  west,  and 
there  is  no  difference  of  opinion  among  them 
that  the  course  was  direct  and  the  winawas  a 
fair  wind  for  steamers;  and  one  witness  sajn 
that  in  a  conversation  with  the  mate,  while  he 
was  at  Presque  Isle,  he  heard  him  say  that  they 
need  not  have  entered  the  harbor.  All  or  near- 
ly all  the  witnesses  agree  that  there  is  no  diflA- 
culty  in  entering  that  harbor  in  the  daytime, 
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and  that  tbe  anchorage,  though  rather  limited 
in  space,  ia  safe  and  quite  go(Kl  just  northwest- 
erly of  the  end  of  the  pier  and  out  towards  the 
li^thoose,  and  that  tne  harbor  affords  a  good 
flhelter  to  Teasels  in  a  storm,  except  when  the 
wind  is  blowing  from  a  northeasterly  direction 
or  east-northeast,  and  then  that  its  course  is  di- 
rectly into  the  harbor,  which  fact  must  have 
been  well  known  to  the  master  and  mate  at  the 
time  they  decided  to  make  the  attempt.  Many 
of  the  witnesses  say  that  it  is  more  difficult  to 
go  in  during  the  night,  and  several  testily  posi- 
tively that  it  is  dangerous,  and  some  of  the 
more  experienced  navigators  say  they  would 
not  risk  the  attempt  in  a  dark  night.  One  wit- 
ness, the  master  of  The  Plymouth,  called  by  the 
respondents,  testified  that  the  steamer  did  not 
eonie  right  in ;  that  she  broached  to  so  near  the 
month  of  the  harbor,  that  she  was  detained  at 
lea.^  a  quarter  of  an  hour.  She,  however,  suc- 
ceed!^ in  entering  the  harbor,  and  cast  her  an- 
chor as  before  stated.  Four  experienced  navi- 
sato.rs  testify  to  the  effect  that  she  should  have 
kept  on  her  course;  that  it  was  not  proper  to 
enter  the  harbor.  On  the  other  side,  one  wit- 
ness says,  that  whether  it  was  good  seamanship 
or  not 'would  depend  upon  the  position  of  the 
vessel ;  and  that  if  she  was  near  m,  he  thinks  it 
was  prudent,  and  that  he  should  have  entered. 
Another  says  that  if  he  had  considered  either 
vessel  or  cargo  in  danger,  he  should  have  gone 
in  by  all  means ;  and  the  mate  says  that  they 
concluded  that  it  was  better  to  go  in.  One  wit- 
ness, called  by  the  libelants,  says  he  heard  the 
mate  say,  after  the  disaster,  that  it  was  unnec- 
essary. 

These  are  the  principal  facts  bearing  upon 
the  question  whether  the  master  exercised  a 
sound  judgment  and  discretion  in  entering  the 
harbor.  Most  of  the  facts  in  evidence  respect- 
ing the  acts  of  the  master  after  he  entered  the 
31*]  harbor,  as  they  *appear  to  the  court,  have 
already  been  stated,  and  need  not  be  repeated. 
Experts  were  called  and  examined  upon  the 
qu<^tion  whether  the  master  evinced  proper 
wkiW  and  judgment  in  the  attempt  he  made  to 
anchor,  and  on  that  point  three  or  four  witness- 
es, who  are  experienced  navigators,  were  called 
and  examined  by  the  libelants.  They  testify  to 
the  effect  that  a  master  of  a  steamer  about  to 
enter  a  harbor  under  the  circumstances  of  thi» 
case  ought  to  have  both  anchors  ready,  so  that 
if  one  will  not  hold  the  vessel,  he  can  cast  the 
other;  and  they  express  the  opinion  that  such 
precautionary  steps  are  no  more  than  ordinary 
prudence;  and  one  of  them  says  that  it  is  cus- 
tomary to  let  go  tbe  small  anchor  first,  and  if 
that  will  not  hold,  then  to  let  go  the  large  an- 
chor. On  the  other  side,  the  mate  of  the  steam- 
er testifies  that  they  had  not  time  to  let  go  the 
small  anchor;  and  another  witness  expresses 
the  opinion,  that  if  the  large  anchor  and  the  en- 
gine would  not  hold,  then  there  was  nothing 
that  could  be  done;  and  the  master  of  The  Ply- 
mouth says  that  he  knows  of  nothing  else  that 
eould  have  been  done,  except  to  cast  the  anchor. 

Numerous  witnesses  were  examined  on  the 
question  whether  it  was  practicable  to  have  re- 
moved the  goods  and  stored  them ;  and  whether, 
if  it  had  been  done  it  would  have  afforded  any 
better  protection  to  the  goods.  On  this  point 
the  testimony  of  the  witnesses  i«  very  conflict- 
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ing.    All  that  can  be  done  is  to  state  the  prin 
cipal  facts,  as  they  appear  to  the  court. 

Nineteen  men  were  residing  at  Presque  Isle 
at  the  time  of  the  disaster,  mostly  temporary 
residents,  in  the  employment  of  Frederick  Barn- 
ham,    a   witness    for    the    respondents.    There 
were  four  dwelling-houses  there  in  which  peo- 
ple lived,  and  two  unoccupied,  and  there  were 
two  bams  and  a  vacant  shop;  all  or  nearly  all 
the  dwellings  were  built  of  logs,  and  were  rude- 
ly finished.  Three  of  those  dwellings  were  wit!i- 
in  a  half  mile  of  the  place  where  the  steamer 
lay  which  was  within  a  quarter    of  a    mile 
of    a    road    extending    round    on    the    beach 
from    the    pier,    where    The    Plymouth    lay, 
with   her   officers   and   crew    on    board.     Sev- 
eral days  previously,  the  steamer  Grand  Turk 
had  been  wrecked,  twelve  miles  distant  from 
Presque  Isle,  and  her  officers  and  crew  were 
there,  consisting  in  all  of  'eight  or  nine  [*32 
men.     There  was  a  large  scow  in  the  harbor,  in 
good  order,  anchored  near  the  pier,  and  not  in 
use,  which  several  witnesses  testify  might  have 
been  obtained  to  lighten  the  steamer;  and  one 
witness  testifies  that  the  same  scow  was  used 
by  the  mate  in  the  spring  following,  to  carry 
the  goods  from  the  steamer  to  the  dock,  before 
she  was  taken  off  by  the  tug.    Nine  pump«, 
such  as  are  used  on  board  vessels,  and  brought 
up  to  use  on  the  other  disabled  steamer,  were 
lying  on  the  beach,  within  a  half  mile.    All  the 
witnesses  agree  that  the  master  of  The  Niagara 
never  applied  to  any  one  of  them  for  any  assist- 
ance,  either   in   respect  to   the  goods   or   the 
steamer;  and  the  mate  admits  that  they  had 
made  up  their  minds  to  leave,  the  evening  of 
the  day  after  the  disaster.     Some  of  the  wit- 
nesses offered  assistance,  and  it  was  declined. 
CJourt Wright  testifies  that  he  heard  a  conversa- 
tion between  the  master  and  the  mate,  in  pres- 
ence of  fifteen  or  twenty  persons,  in  reference 
to  taking  out  the  cargo  of  the  steamer.    The 
mate  said  to  the  master  that  they  could  get  the 
goods  out  of  the  steamer,  and  get  her  alongside 
of  the  dock;  to  which  the  master  replied,  that 
it  was  too  late  in  the  season  to  do  anything 
with  her:  that  he  was  bound  to  go  home;  that 
he  would  not  stop  there  for  the  steamer  and  all 
that  was   in  her.     Other   declarations   of  the 
master,  equally  expressive  of  his  determination 
to  return  home,  are  also  in  evidence;  and  being 
a  part  of  the  res  gesias,  are  clearly  admissible 
to  explain  the  motives  of  the  master,  in  connec- 
tion with  bis  acts.    Many  witnesses  on  the  side 
of  the  respondents  express  the  opinion  that  the 
goods  could  not  have  been  removed;   and  an 
equal  or  greater  number  called  by  the  libelants 
express  a  contrary  opinion,  and  suggest  various 
modes   by   which   it  might   have  been   accom- 
plished in  a  very  short  time.     Such  opinions, 
however,  cannot  have  much  weight  in  determin- 
ing the  question.    One  important  fact  is  clear- 
ly proved,  namely:  that  the  ice  went  out  of  the 
harbor  the  night  before  The  Plymouth  left,  and 
it  was  mild  weather  after  that,  for  the  most 
part,  till  near  the  middle  of  January,  1855. 

Our  conclusions  upon  these  several  questions 
may  be  briefiy  stated.  In  respect  to  the  one 
firsi  presented,  it  is  proper  to  remark  that  it 
depends  upon  the  proof  whether  the  aet  of  ths 
•master,  in  seeking  shelter  in  the  harbor,  [•SS 
was  reasonably  necessary;  and  if  it  was,  then 
he  is  not  in  fault  on  that  account.    None  of 
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the  circumstances  exhibit  such  clear  and  deci- 
sive indications  as  would  justify  the  conclusion 
that  he  did  not  think  at  the  tune  that  it  was 
the  most  expedient  course  to  be  pursued.  That 
he  was  without  mudi  experience  as  a  master  of 
a  steamer  of  this  description,  does  not  seem  to 
be  denied ;  and  it  is  equally  clear  that  he  had  a 
strong  preference  for  a  sailing  vessel,  as  is 
made  evident  by  his  own  remarks,  as  well  as  in 
another  fact  proved  in  the  case,  that  he  has  re- 
sumed his  more  favorite  employment  upon  the 
water,  for  whicli,  perhaps,  he  is  better  quali- 
fied than  for  the  one  in  which  he  was  then  en- 
gaged. He  says,  in  effect,  that  he  found  it 
would  be  dangerous  to  proceed  on  the  voyage, 
and  the  mate  saj-s  they  concluded  that  it  would 
be  better  to  go  into  Prosque  Isle;  and  on  their 
own  opinions  thus  expressed,  and  the  proofs  an 
to  the  violence  of  the  storm,  his  vindication 
mainly  rests.  Strong  doubts  are  entertained 
whether  he  acted  wisely  in  departing  from  the 
'^ourse  of  the  voj'age,  and  yet  the  evidence  is 
not  so  full  and  clear  in  the  dise  as  to  induce  the 
court  to  place  the  decision  upon  that  ground. 
Whatever  dangers  there  were  in  entering  the 
harbor,  he  succeeded  in  surmounting,  and  he 
cannot  be  held  responsible  for  any  accident 
which  did  not  hapi>en.  Masters  have  a  right, 
and  oftentimes  it  is  their  duty,  to  seek  shelter 
from  8  storm ;  and  the  fact  that  it  would  have 
been  better  to  have  kept  on  the  course,  may  Im» 
more  apparent  now  than  it  could  have  been  to 
any  one  at  the  time.  Something  must  be  de- 
ferred to  the  judgment  and  discretion  of  the 
roaster  on  such  occasions,  so  that  although  the 
circumstances  tend  strongly  to  prove  that  he 
misjudged,  or  was  wanting  in  that  fearless, 
prudent  energy  which  he  ought  to  have  dis 
played,  still  they  are  not  of  that  decisive  char- 
acter which  incline  the  court  to  make  the  de- 
cision turn  upon  that  ground;  and  the  same 
remarks  also  apply  to  his  acts,  and  endeavors 
to  anchor  the  steamer  after  he  entered  the  har- 
bor. Knowing,  as  he  did,  that  the  wind  was 
blowing  directly  into  the  harbor,  it  is  difficult 
to  see  why  it  was  that  he  brought  the  steamer 
round  to  the  position  in  the  wind,  so  as  to  ex- 
84*]  pose  her  to  the  danger  which  finally  'over- 
came his  efTorts  to  accomnlish  the  purpose  for 
which  he  says  he  sought  tne  harbor.  He  knew 
the  course  of  the  wind  and  the  difficulties  of  the 
undertaking,  before  he  entered;  and  ought  to 
have  been  prepared  to  encounter  them  with  the 
best  precautions  in  his  power  to  make.  When 
he  found  that  the  anchor  dragged,  a  great  ma- 
jority of  the  witnesses  say  he  ouglit  to  have  let 
go  the  other.  His  own  description  of  what 
took  place  on  the  deck  of  the  steamer  after  she 
entered  the  harbor,  as  well  as  that  given  by  the 
mate,  evinces  an  indecision  and  want  of  energj' 
quite  unsuited  to  the  emergency  in  which  he 
was  placed,  and  tends  strongly  to  show  that  lie 
was  wantincr  in  the  proper  qualities  of  a  skill- 
ful and  well  instructed  master.  These  consid- 
erations create  strong  doubts  in  the  mind  of 
the  court,  whether  the  respondents  are  fault- 
less in  this  particular,  and  yet  the  court  is  dis- 
inclined to  place  the  decision  entirely  on  that 
ground,  as  several  witnesses,  of  some  nautical 
skill,  have  testified  that  they  are  unable  to  sec 
thpt  anything  more  could  have  been  done. 

On  the  remaining  ground  of  complaints 
against  the  master,  we  are  all  of  the  opinion 
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that  he  was  C[uilty  of  gross  negligence.  His 
steamer  lay  within  ten  or  fifteen  rods  of  the 
beaeh,  and  within  a  little  more  than  a  half  mile 
of  the  settlement,  the  number  of  whose  residents 
was  temporarily  augmented  by  the  presence  of 
the  officers  and  crew  of  the  steamer  Plymouth 
and  those  of  The  Qrand  Turk;  and  yet  all  he 
did,  so  far  as  appears,  to  secure  or  recover  the 
large  amount  of  property  he  had  on  board,  was 
to  fo  on  shore,  consult  with  one  or  more  of  the 
residents,  advise  with  the  master  of  The  Ply- 
mouth, and  then  came  to  the  conclusion  that 
nothing  could  be  done,  and  that  it  was  best  to 
leave  the  ^oods  on  board,  under  the  charge  of 
three  of  his  crew.  He  remained,  however,  for 
two  or  three  days,  until  tho  storm  had  subsided 
and  the  weather  had  moderated;  and  after  two 
other  steamers  had  arrived  in  the  harbor,  he 
took  passage  on  The  Plymouth,  and  returned 
home,  without  having  made  any  effort  himself, 
or  requested  the  aid  of  others,  either  to  get  off 
the  sttmmer,  or  to  remove  and  store  the  goods. 
We  are  satisfied  from  the  evidence  that  the 
goods  might  have  been  removed  between  thi* 
time  he  left  and  the  middle  of  January; 
*and  we  are  not  satisfied  that  it  could  not  [•35 
have  been  done  or  successfully  commenced  dur- 
ing the  time  he  remaine<l  in  Presque  Isle.  A 
removal  of  a  part  would  have  enanled  him  to 
protect  the  residue  on  board;  and  there  is  no 
sufficient  ground  from  the  evidence  to  conclude 
that  he  would  have  encountered  any  serious  dif- 
ficulty in  finding  places  enough  for  storing  to 
have  enabled  him  to  remove  from  the  steamer 
all  of  that  class  of  goods  exposed  to  damase, 
and  store  them  on  shore.  At  that  time  the 
goods  had  not  received  any  considerable  injury, 
and  most  of  them,  in  all  pfobability,  none  what- 
ever. Prompt  attention  would  have  saved  the 
fropertT  and  protected  the  shipper  from  loss. 
t  must  not  be  understood  that  a  master  can 
abandon  his  ship  and  cargo  upon  any  such 
grounds  as  are  proved  by  the  evidence  in  this 
case,  or,  indeed,  upon  any  other,  so  far  as  the 
goods  are  concerned,  when  it  is  practicable  for 
human  exertions,  skill  and  prudence,  to  save 
them  from  the  impending  peril. 

This  view  of  the  evidence  renders  it  unneces- 
sary to  consider  the  other  grounds  of  defense 
set  up  by  the  respondents. 

The  decrerft,  therefore,  of  the  EHatriet  Court 
in  the  reeperiire  mse^  are  affirmed,  with  ooeiM, 
in  each  oaee  for  the  libelante. 


THOMAS  LEGGETT,  Je.,  et  aU  Appt9^ 

V, 

BENJAMIN  G.  HUMPHREYa 

(See  8.  C.  21  How.  66-80.) 

f^ureiy  in  kheriffs  hond,  dieeharged  hy  payment 
in  other  tmite^  of  amowit  of  bona— cohere 
courte  of  law  refuse  reliefs  resort  may  he  had 
to  equity — plea  puis  darrein  continuance — 
surety  not  liable  beyond  penalty  of  bond — 
substitution  of,  to  securities — subsequent  in- 
demnity  does  not  restore  liability. 

Note. — Suretiett  on  ofjlcicl  and  other  hondn-  and 
for  dehtn,  UnhUitcn.  See  note  to  T7.  8.  ▼.  Giles,  9 
L.  ed.  IT.  8.  708.  and  note  to  P.  M.  Gen.  v.  Barly,  6 
L.  ed.  U.  8.  577 ;  Rinhtn  and  liabttities  of  sureties. 
See  note  to  Hall  ▼.  Smith.  12  L.  ed.  TT.  8.  66. 
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That  a  surety  In  a  sberiflTs  bond  had  been  com- 
pelled to  My  the  whole  amount  of  his  bond  In  oth- 
er solts,  oaore  present  defendants  obtained  their 
judgment  against  him,  but  after  the  institution  of 
their  suit.  Is  a  good  defense  to  the  action,  if  pleaded 
puU  darrein  oantinuance. 

'Where  the  complainant  tendered  his  plea  at  the 
proper  time,  and  was  refused  the  benefit  of  it,  and 
was  guilty  of  no  laches,  he  is  entitled  to  relief  by 
bill  in  equity. 

Sureties  are  neyer  held  responsible  beyond  the 
clear  and  absolute  terms  and  meaning  of  their  un- 
dertakings. 

The  liability  of  a  surety  cannot  be  extended  by 
implication. 

A  surety  who  pays  the  debt  of  his  principal,  will 
be  substituted  In  the  place  of  the  creditor  to  all  the 
liens  held  by  him  to  secure  the  payment  of  his 
debt :  and  the  creditor  is  bound  to  presenre  them 
unimpaired. 

The  liability  of  a  surety  Is  limited  by  the  penalty 
of  his  bond. 

A  subsequent  indemnity  by  his  principal  will  not 
restore  his  liability  when  once  discharged. 

An  open  and  honest  effort  of  a  principal  to 
protect  nis  surety  against  casualties  Incident  to  a 
reepooslbillty  about  to  be  assumed  for  him,  cannot 
be  ohnoxioua  to  objection. 

Argued  Deo.  16,  1858,    Decided  Jan.  4,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  Distriot  of  Mib- 
sissippi.   . 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellee,  for  an  injunction  against 
the  enforcement  of  a  certain  judgment. 

The  circuit  court  decreed  a  perpetual  iniunc- 
Uon,  according  to  the  prayer  of  the  bill ;  where- 
upon the  defendants  app^ed  to  this  court. 

The  case  is  very  fully  stated  by  the  court. 

Mesers.  B.  Jonnaon  and  J.  H.  Bradley, 
for  the  appellants: 

Two  questions  arise  in  this  case. 

1.  Can  the  aid  of  a  court  of  equity  he  had,  to 
stay  proceedings  at  law,  upon  any  facts  of 
which  the  party  might  have  availed  himself  in 
that  suitf 

2.  Can  the  aid  of  a  court  of  equity  be  had  to 
protect  a  surety  from  payment  of  the  penalty 
of  an  official  bond,  on  the  ground  that  he  has 
once  paid  the  full  amount,  when  before  pay- 
ment oy  the  surety,  the  principal  had  placed  m 
his  hands  money  or  property  exceeding  the 
amount  of  the  penalty? 

On  the  part  of  the  appellants,  we  will  en- 
deavor to  maintain  the  negative  of  both  of 
these  propositions. 

1.  We  assume  that  Humphreys  was  duly 
served  with  process,  and  employed  counsel 
throuprhout  the  original  cause.  In  that  cause 
he  "failed  to  make  a  proper  defense  at  law 
through  negligence,  and  equity  will  not  aid 
him." 

20  How.  161. 

2.  It  appears  by  the  record  that  the  property 
of  Humphreys  was  levied  on  Aug.  1  and  Sept. 
12.  1840;  was  all  sold  in  large  parcels  on  Sept. 
1,  1840,  to  David  G.  Humphreys;  the  money 
for  this  w}is  paid  Sept.  23.  It  also  appears  that 
the  assignment  to  secure  Humpnreys  was 
made  by  Bland  in  March,  1840.  It  is  fair  to 
presume  from  the  face  of  this  deed,  that  it  em- 
braced a  large  portion  of  Bland's  estate. 

He  admits  that  prior  to  the  said  executions, 
hia  principal  had  placed  in  his  hands  the  very 
property  which  would  have  been  primarily 
liable  for  these  debts.  Yet  it  does  not  show 
that  he  made  any  effort  to  avail  himself  of  that 
fceurity,  or  give  any  satisfactory  account  of  it, 
and  suffered  hU  own  property  to  be  levied  on 
21  How. 


and  sold,  under  circumstances  of  great  suspi- 
cion. 

Under  such  circumstances,  equity  will  not 
relieve  him  from  the  consequences  of  his  own 
actions. 

9  How.  312. 

Messrs,  Oeorse  E.  Badger  and  J.  M. 
Carlisle,  for  the  appellees: 

The  riffht  of  Humphreys,  upon  the  facts  set 
forth  in  his  bill,  to  the  relief  he  obtained  in  the 
court  below,  was  established  by  the  judgment  of 
this  court  when  this  cause  was  here  upon  the 
demurrer  to  the  bill. 

9  How.  297. 

The  appellee  is  here  seeking  to  obtain  in 
equity  the  benefit  of  a  legal  defense  of  which 
he  has  been  deprived  at  law,  not  by  his  own 
oversight  or  misfortune,  but  by  the  rejection  of 
bis  defense  in  consequence  of  the  mistaken  con- 
struction of  the  mandate. 

The  intention  of  the  conveyance  is  declared 
to  be,  that  the  appellee  "should  be  saved  and 
kept  harmless  and  indemnified  against  all 
loss  and  damages."  Or  if  he  "should  have 
anything  to  pay  by  reason  of  said  obligations," 
that  he  "should  be  secured  in  the  means  of  re- 
muneration." The  answer  shows  also  that  he 
received  an  assignment  of  certain  choses  in  ac- 
tion from  Bland  for  his  further  idemnity  in 
the  premises.  And  from  the  answer  ana  an 
account  exhibited  therewith,  it  appears  that 
after  the  application  of  all  the  conveyed  and 
assigned  effects.  Bland  is  still  his  debtor  to  an 
amount  exceeding  the  judgment  at  law.  All 
the  items  charged  to  Bland  in  the  account  ex- 
hibited with  the  appellees*  answer,  are  properly 
charge-able  to  him. 

A  principal  is  bound  fully  to  indemnify  his 
surety  agamst  all  loss  resulting  from  his  sure- 
tyship, including  therein  all  reasonable  expen- 
ses to  which  he  may  have  been  put. 

Eeyden  v.  Cahot,  17  Mass.  172. 

A  surety  as  such  is  deemed  a  creditor  in 
equity,  and  both  at  law  and  in  eouity,  an  as- 
signment for  his  indemnity  is  valia,  though  the 
liability  be  future  and  contingent. 

Williams  v.  Washington,  1  Dev.  Eq.  137;  Ste- 
vens V.  Bell,  6  Mass.  339;  Hendricks  v.  Robin- 
son, 2  Johns.  Ch.  283,  306;  Ealsey  ▼.  Fair- 
hanks,  4  Mass.  207 ;  Miller  y.  Howry,  3  Penr.  k 
W.  374. 

As  to  the  money  placed  in  the  hands  of  the 
appellee  in  the  creditors'  suit,  it  is  submitted 
that  it  cannot  be  considered  here  for  any  pur- 
pose. 

1.  For  the  reason  already  given  as  to  a  sup- 
posed surplus  of  the  assismed  effects. 

2.  Because  it  has  not  been  applied,  nor  is  he 
at  liberty  to  apply  it,  for  his  indemnity. 

3.  Because  he  holds  it  subject  to  a  chancel- 
lor's decree,  and  has  given  bonds  to  replace  it 
when  directed.  It  should  be  added,  that  if  an 
interest  account  be  stated  between  Bland  and 
the  appellant,  as  to  the  funds  assigned  by  the 
former  and  charges  of  the  latter,  -there  will  re- 
sult a  balance  in  favor  of  the  appellant,  of 
many  thousand  dollars  beyond  everything 
which  he  has  received. 

Mr.  Justice  Daj&lel  delivered  the  opinion  of 
the  court: 

The  controversy  between  these  parties,  al- 
though in  its  progress  it  has  been  mudi  com- 
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plicated  and  involved,  yet,  as  to  the  principle 
by  which  its  true  character  is  defined,  and  oy 
which  its  decision  should  be  controlled,  is 
simple  enoujg;h.  That  principle  is  the  extent 
of  the  pecuniary  responsibility  sustained  by  the 
surety  in  an  official  bond  for  the  conduct  of  his 
principal. 

To  a  correct  comprehension  of  the  position  of 
the  parties  to  this  cause,  some  lengtn  of  detail 
as  to  the  facts  and  pleadings  it  contains,  is  nec- 
essary. 

The  appellee,  together  with  one  Grissom, 
having  in  the  year  1837  bound  himself  in  the 
penalty  of  $15,000,  aa  surety,  to  the  official  bond 
of  Richard  J.  Bland,  shcriflf  of  Claiborne  coun- 
ty, in  the  state  of  Mississippi,  a  suit  was  insti- 
tuted in  the  name  of  the  governor  of  the  state 
upon  that  bond,  for  the  use  of  the  appellants,  in 
the  circuit  court  of  the  United  States  for  the 
southern  district  of  Mississippi,  charging  a 
breach  of  the  condition  of  that  bond  by  Bland, 
in  having  released  from  jail  one  McNider, 
against  whom  the  appellants  had  recovered  a 
judgment  in  the  circuit  court  aforesaid,  and 
whom,  after  being  charged  in  execution  in  that 
70*]  court,  the  marshal  had  committed  •to  the 
custody  of  Bland,  the  sheriff.  Under  certain 
provisions  of  the  statutes  of  Mississippi,  it  was 

g leaded  in  defense  to  this  action,  that  McNider 
eing  insolvent  and  unnble  to  pay  his  prison 
fees,  the  appellants,  who  were  nonresidents, 
had  failed  to  pay  those  fees,  or,  as  required  by 
the  law  of  the  state,  to  give  security  for  their 
payment,  or  to  appoint  an  agent  within  the 
county  on  wh<nn  demand  for  the  prison  fees 
could  be  made;  and  that,  in  consequence  of  such 
failure,  McNider  had,  by  a  regular  judicial  or- 
der,  been  discharged  from  jail  as  an  insolvent 
debtor.  Upon  a  demurrer  to  the  plaintiff's  rep- 
lications to  these  pleas,  the  circuit  court  gave 
judgment  with  costs  in  favor  of  the  sheriff  and 
the  appellee,  Humphreys,  the  suit  having  been 
provionsly  dificontinued  as  to  the  other  surety, 
Grissom.  This  Jud^rnjont  was  upon  a  writ  of 
error  revrrsed  by  this  court,  and  the  cause  was 
remandcil  to  tlie'  circuit  court  with  instructions 
(Bland,  the  sheriff,  pending  the  cause  here, 
having  died)  to  enter  a  judgment  against  the 
appellee,  as  surety,  for  the  sum  of  $3,910.78,  be- 
sides the  costs.  Vide  MeXutt  v.  Bland  rt  ol.  2 
How.  28.  In  the  interval  b<'t\veen  tho  emana- 
tion of  the  writ  of  error  and  tlic  reversal  of  the 
judgment  of  the  circuit  court,  two  judgments 
were,  on  motion,  obtainod  in  the  state  court 
against  the  sheriflf  and  Humphreys  as  his  sure- 
ty, bv  iho  Planters*  Bank  of  Mississippi,  one  for 
the  sum  of  $12,325.22,  and  the  other  for  $2,074.- 
75,  making  an  aggregate  amount  exceeding  the 
penalty  of  the  bond  in  which  the  appellee  was 
surety;  and  the  property  of  that  surety  was 
levie<i  upon  and  sold  under  exooution,  and  the 
proceeds  applied  in  full  satisfaction  of  the 
amount  of  the  penalty.  Upon  the  receipt  in 
the  circuit  court  of  the  mandate  of  this  court, 
the  appellee,  as  surety  as  aforesaid,  moved  the 
circuit  court  for  leave  to  plead  puis  darrein 
rontiviiavre,  the  judcriTients.  levy,  and  satisfac- 
tion above  mentioned,  in  fulfilment  of  his  bond 
and  of  his  liability  for  the  sheriff;  but  the  cir- 
cuit court  refused  leave  to  plead  these  facts  in 
discharsre  or  satisfaction  of  the  penalty,  and, 
in  literal  obedience  to  the  mandate  of  this 
court,  rendered  judgment  against  the  appellee, 
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as  surety  for  the  sum  hereinbefore  mentioned* 
The  appellee,  Humphrevs,  then  exhibited  his  bill 
on  the  equity  side  of  the  circuit  court,  alleging 
the  afor^ing  *facts,  and  averring,  more-  [*71 
over,  that  no  notice  or  process  of  any  kind  had 
ever  been  served  upon  nim  in  t^e  suit  of  Ifc- 
Nutt  V.  Bland  et  at,  but  that  the  return  of  the 
officer  of  service  as  to  the  appellee  was  absolute- 
ly false.  Upon  these  allegations,  an  injunction 
to  the  judgment  at  law  was  granted  by  the  cir- 
cuit  court,  but  subsequently,  upon  a  demurrer 
to  the  bill  by  the  appellants,  the  injunction  was 
dissolved  and  the  bill  dismissed.  From  this  de- 
cree of  dismission  an  appeal  was  taken  to  this 
court,  who,  after  a  hearing,  expressed  the  fol- 
lowing conclusions, — viz., 

"In  the  case  before  us,  the  surety  had  been 
compelled  to  pay  the  whole  amount  of  his  bond 
by  process  from  the  state  courts  before  the 
present  defendants  obtained  their  judgment 
against  him,  but  after  the  institution  of  their 
suit.  This  would  have  been  a  ^od  defense  to 
the  action,  if  pleaded  puis  darrein  oontinuanoe. 
The  complainant  tendered  his  plea  at  the  prop- 
er time,  and  was  refused  the  benefit  of  it,  not 
because  it  was  adjudged  insuflSdent  as  a  de- 
fense, but  because  the  court  considered  they  had 
no  discretion  to  allow  it.  The  mandate  from 
this  court  was  probably  made  without  reference 
to  the  possible  consequences  which  might  flow 
from  it.  At  all  events,  it  operated  unjustly  by 
precluding  the  plaintiff  from  an  opportunify  oif 
making  a  just  and  legal  defense  to  the  action. 
The  payment  was  made  whilst  the  cause  was 
pending  here.  The  party  was  guilty  of  no 
laches,  but  lost  the  benefit  of  his  defense  by  an 
accident  over  which  he  had  no  control.  He  is, 
therefore,  in  the  same  condition  as  if  the  de- 
fense had  arisen  after  judgment;  which  would 
entitle  him  to  relief  audita  quei'ela,  or  bill  in 
equity.  We  are,  therefore,  of  the  opinion  that 
the  complainant  was  entitled  to  the  relief 
prayed  for  in  the  bill,  and  that  the  decree  of  the 
court  below  should  be  reversed." 

The  cause  was  thereupon  remanded  to  the  cir- 
cuit court  for  further  proceedings  to  be  had 
therein,  in  conformity  with  the  above  opinion. 
Vide  9  How.  313,  314,  Humphreys  v.  Letjfjett  et 
al.  On  the  filing  of  the  mandate  in  this  latter 
case,  the  defendants  (the  present  appellants) 
being  ruled  by  the  circuit  court  to  answer  the 
bill  for  the  injunction,  admit  by  their  answer 
the  recovery  of  their  judgment  against  Hum- 
phreys as  •surety  for  Bland.  They  ac-  [*7Z 
knowledge  their  belief  of  the  judgments  in  the 
state  court  against  the  sheriff  and  his  surety, 
and  the  lew  under  those  judgments,  and  the  re- 
turn of  satisfaction  upon  the  executions  by  the 
proper  officer,  but  allege  that  the  judgments 
were  fraudulently  suffered  in  order  to  defeat 
the  appellants;  that  no  money  was  paid  under 
the  pretended  sale,  and  that  the  property  was 
retained  by  Humphreys.  In  an  amended  an- 
swer, filed  by  leave  of  the  court,  the  appellants 
allege  that  Bland,  the  sheriff,  had  transferred 
the  judgments  in  the  state  court,  for  $10,524. 
to  Humphreys,  who,  under  that  assignment, 
had  received*  the  sum  of  $18,000;  that  he  had 
not  discharged  the  penalty  of  the  sheriff's  bond, 
and  from  various  sources  had  received  funds  ex- 
ceeding all  his  liabilities  arising  therefrom. 
Subsequently.  War.;  in  1851,  the  appellants,  bv 
a  cross-bill  against  the  appellee,  char<Ted  fh«t 
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Bland,  to  indemnify  the  ajjpellee  as  surety  in 
the  hond  &t  1837,  had  assigned  certain  debts 
and  other  subjects  of  property,  real  and  per- 
Aonal,  to  an  amount  more  than  equal  to  the  pen- 
alty of  that  bond;  that  among  these  subjects 
were  the  fee  bills  due  to  Bland,  as  sheriff,  to  a 
large  amount,  and  also  the  judgments  set  forth 
in  the  original  bill  as  having  been  recovered  in 
the  state  courts ;  and  that  these  judgments  had 
been  discharged  by  Humphrejrs  by  notes  pur- 
chased by  him  at  the  depreciation  of  fifty  cents 
in  the  dollar.  To  this  cross-bill  a  demurrer 
was  interposed  by  Humphreys,  but,  upon  being 
ruled  by  the  court  to  answer,  he  admitted  that 
in  March,  1840,  Bland  conveyed,  in  a  deed  of 
that  date,  to  Volnev  Stamps,  the  property  men- 
tioned in  that  deed,  in  trust  to  indemnify  the 
appellee  a«  surety  in  the  official  bond  of  Bland, 
of  November,  1837,  and  to  indemnify  the  same 
appellee  and  one  Flowers,  as  sureties  for  Bland 
on  his  oflBcial  bond  of  1839,  and  to  save  them 
harmless  asainst  all  loss  and  damage,  and  all 
money  paid,  or  charge  or  expense  to  be  in- 
eurred,  m  consequence  of  being  sureties  in  the 
said  official  bonds.  He  admits  that  so  much  of 
the  property  as  could  be  found  has  been  sold  by 
the  trustee,  and  that  from  the  proceeds  of  sale, 
after  deducting  the  expenses  of  sale,  respondent 
has  received  tnree  fourths,  amounting  to  $3,- 
825,  and  the  said  Flowers  one  fourth,  amount- 
ing to  $1,275,  which  make  the  whole  amount 
73*1  that  has  *been  realized  from  the  trust 
fund.  He  admits  that  in  1840,  for  his  further 
indemnity,  Bland  assigned  him  all  the  fees  then 
due  to  the  former  as  Sheriff  of  Claiborne  coun- 
ty, but  alleges  that  from  this  source  there  has 
been  received  an  aggregate  amount  of  only  $3,- 
288.17,  as  shown  t^  the  statements  of  the  per- 
sons employed  in  the  collection  of  those  fees, 
filed  as  exhibits  with  the  answer.  The  respond- 
ent further  admits,  that  after  the  recovery  by 
the  Planters'  Bank  of  the  $12,325.22  against 
said  Bland  and  respondent,  which  recovery  was 
founded  on  an  original  judgment  of  the  said 
bank  against  P.  Hoopes,  J.  H.  Moore,  and  John 
M.  Carpenter,  the  said  Bland  claiming  to  be  the 
owner  of  that  judgment,  did  assign  all  his 
rights  and  interests  therein  to  respondent,  for 
his  indemnity,  as  he  had  to  pay  the  penalty  of 
the  bond. 

The  respondent  daims  the  benefit  of  that 
judgment,  but  alleges  that  he  has  collected 
nothing  under  it  frmn  either  Hoopes  or  Moore, 
each  ox  whom  became  insolvent  prior  to  1840, 
and  still  oontinued  insolvent.  That  the  judg- 
ment of  the  Planters'  Bank  against  Campbell 
PiersoD  and  Moore,  for  $3,702.66,  had  alwayn 
been  unproductive  and  worthless,  and  that 
nothing  nad  been  or  would  be  received  there- 
from, by  reason  of  the  insolvency  of  the  de- 
fendants in  that  judgment.  That  in  a  suit 
pending  in  the  superior  court  of  chancery  of 
the  state  of  Mississippi,  upon  a  creditor's  bill, 
the  respondent  has  exhibited  the  former  judg- 
ment of  the  Planters'  Bank  for  $10,855.93,  as 
a  claim  against  the  estate  of  H.  Carpenter  & 
Co.,  and  the  commissioner  has  reported  it  as  a 
valid  claim  for  that  amount,  with  interest 
thereon  from  November  1,  1840.  That  this  re- 
port having  been  excepted  to,  and  remaining 
still  a  subject  of  contest,  the  court  of  chancery 
had  in  the  meantime,  out  of  the  funds  of  the 
estate,  ordered  the  payment  to  the  appellee  of 
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the  amount  of  the  said  judgment  or  claim  for 
$10,855.93,  with  interest,  amounting  in  the 
whole  to  $18,852.75,  upon  his  entering  into 
bond  with  security  to  refund  that  amount  in 
the  event  that  it  should  be  disallowed  by  the 
court.  With  this  answer,  denying  his  having 
been  indemnified,  were  exhibited  as  parts  there- 
of, the  deed  of  trust  from  Bland,  the  amount  of 
fees  collected  under  the  assignment  from  Bland, 
and  'a  statement  of  the  account  between  ['74 
Bland  and  Humphreys.  With  the  original  bill 
of  Humphreys  were  exhibited  also  the  bonds  in 
which  he  was  bound  as  surety,  the  records  of 
the  judgments  on  motion  against  the  sheriff 
and  Humphreys;  and  by  the  deposition  of 
Maury,  the  attorney  for  the  Planters'  Bank, 
was  proved  the  satisfaction  of  those  judgments 
by  sales  of  the  property  of  Humphreys  under 
execution.  At  the  May  term  of  the  circuit 
court,  in  the  year  1R56,  this  cause  having  been 
submitted  to  the  court  upon  the  original  bill, 
the  answer  and  replication,  and  the  exhibits 
and  proofs,  and  upon  the  cross-bill  and  the  an- 
swer thereto,  and  upon  the  exhibits  therewith, 
the  following  decree  was  then  made :  "It  is  or- 
dered, adj  udged,  and  decreed,  that  the  injunction 
heretofore  granted  in  this  cause  be  made  per- 
petual, and  that  the  defendants,  Leggett,  Smith, 
and  Lawrence,  and  their  agents  and  attorneys, 
be,  and  they  are  hereby  forever  enjoined  and  re- 
strained from  taking  out  any  execution  upon  .i 
certain  judgment  rendered  on  the  law  side  of 
this  court,  on  the  14th  day  of  May,  1845,  in  fav- 
or of  Alexander  McNutt,  governor,  suing  for  the 
use  of  Leggett,  Smith,  and  Lawrence,  against 
the  said  Humphreys,  the  complainant,  for  tho 
sum  of  $6,355.33,  being  the  judgment  mentioned 
in  the  bill  of  complaint  in  this  cause,  and  that 
they  be  forever  enjoined  and  restrained  from 
taking  or  adopting  any  step  or  proceeding  to  en- 
force the  pa3rment  of  the  said  judgment  by  the 
complainant  Humphreys,  or  the  collection 
thereof  out  of  his  estate.  And  it  is  further  ad- 
judged and  decreed,  that  the  said  complainant  do 
recover  of  the  said  defendants  his  costs  of  suit 
to  be  t^xed."  This  decree  having  been  brought 
b^  appeal  before  the  court,  its  legality  and  jus- 
tice are  now  the  subjects  for  our  examination. 

With  reference  to  the  defense  essayed  by  the 
defendant  in  the  suit  of  MoNutt  v.  BUmd,  after 
the  filing  of  the  mandate  of  this  court  in  that 
cause,  the  opinion  of  this  court  in  the  case  of 
Humphreys  v.  Leggett  et  oZ.  would  seem  to  be 
conclusive,  both  as  to  the  period  at  which  the 
defense  was  profTered,  and  the  legitimacy  and 
sufficiency  of  the  defense,  if  substantiated  by 
proof.  The  facts  tendered  in  defense  coming 
into  existence  after  the  issues  previously  made 
up,  were  not  on  that  •account  less  essen-  ['75 
tially  connected  with  the  character  of  the  con- 
troversy, nor  could  the  defendant  for  that  rea^ 
son  have  been  justly  deprived  of  their  influence 
upon  that  controversy.  He  appears  to  have 
nought  to  avail  himself  of  the  earliest  and  only 
opportunity  for  alleging  them  by  plea  putt 
darrein  confintiance.  In  support  of  nis  right 
Ro  to  plead,  it  would  be  adding  nothing  to  the 
clearly  expressed  opinion  of  this  court  in  the 
9th  of  Howard,  to  refer  to  cases  collated  in  ele- 
mentary treatises  on  pleading. 

In  judging  of  the  character  or  sufficiency  of 
the  defense  alleged  for  the  exemption  of  the 
appellee,  there  should  be  taken  as  a  guide  the 
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rule,  which  is  perhaps  without  an  exception, 
that  sureties  are  never  held  responsible  beyond 
the  clear  and  absolute  terms  and  meaning  of 
their  undertakings.  Presumptions  or  equities 
are  never  allow^  to  enlarge  or  in  any  degree 
to  change  their  legal  obligations.  This  rule  is 
thus  forcibljr  put  by  Chancellor  Kent  in  the  3d 
Commentaries,  p.  124,  where  he  says:  "When 
the  contract  of  a  guarantor  or  surety  is  duly 
ascertained  and  understood  by  a  fair  and  liber- 
al construction  of  the  instrument,  the  principle 
is  well  settled,  that  the  case  must  be  brought 
Btrictly  within  the  terms  of  the  guaranty,  and 
the  liability  of  the  surety  cannot  be  extended 
by  implication."  It  will  be  seen  that,  to^  a 
certain  extent,  even  the  creditor  whose  claim 
the  surety  has  under  the  terms  of  his  obligation 
been  conipelled  to  satisfy,  may  be  required  to 
co-operate  in  effecting  the  indemnity  of  the 
latter.  Thus  it  is  said,  on  the  same  page  of 
the  work  just  quoted,  that  "the  claim  against 
a  surety  is  strictissimi  juris;  and  it  is  a  well- 
settled  principle,  that  a  surety  who  pays  the 
debt  of  his  principal,  will  in  a  clear  case  in 
equity  be  substituted  in  the  place  of  the  creditor 
to  all  the  liens  held  by  him  to  secure  the  pay- 
ment of  his  debt ;  and  the  creditor  is  bound  to 
preserve  them  unimpaired  when  he  intends  to 
look  to  the  surety."  For  this  doctrine  are  cited 
numerous  English  and  American  authorities. 

In  the  case  of  Graves  v.  McCall,  1  Wash. 
Rep.  304,  it  is  said  by  the  court  of  appeals  of 
Virginia,  "that  a  court  of  equity  will  not 
charge  a  surety  farther  than  he  is  bound  at 
law;  but  if  a  surety  bound  at  law  cannot  be 
76*]  charged  there  for  "the  want  of  the  instru- 
ment of  which  the  creditor  is  deprived  by  acci- 
dent or  fraud,  a  court  of  equity  will  restore  the 
paper  to  its  legal  force." 

In  the  case  of  The  United  States  v.  White,  1 
Wash.  C.  C.  417,  it  is  ruled  by  Washington, 
Justice,  "that  a  surety  can  never  be  bound  be- 
yond the  scope  of  his  engagement,  and  therefore 
a  surety  for  the  faithful  service  of  B  as  clerk  to 

C,  wno  afterwards  enters  into  partnership  with 

D,  is  not  liable  for  unfaithful  conduct  to  C  and 
D."  The  same  law  has  been  explicitly  and  re- 
peatedly ruled  by  this  court,  as  will  be  seen  in 
the  cases  of  Miller  v.  Steicart,  9  Wheat.  680;  of 
McGill  y.  The  Bank  of  the  Unitisd  States,  12 
Wheat.  511 ;  and  The  United  States  v.  Boyd,  15 
Pet.  187. 

The  principle  which  limits  the  liability  of  tlie 
fiurety  by  the  penalty  of  his  bond,  inheres  in- 
trinsically in  the  character  of  his  engagement. 
He  does  not  undertake  to  perform  the  acts  or 
duties  stipulated  by  his  principal,  and  would 
not  be  permitted  to  control  their  performance; 
and  could  not,  where  his  principal  was  a  pub- 
lic officer,  legally  assume  the  functions  of  that 
principal.  The  undertaking  of  the  surety  is 
essentially  a  pledge  to  make  good  the  misfeas- 
ance or  nonfeasance  of  his  principal  to  an 
amount  coextensive  with  the  penalty  of  his 
bond.  In  addition  to  this  interpretation,  re- 
sulting from  the  character  of  the  obligation  of 
the  surety,  the  statute  of  Mississippi,  which 
necessarily  enters  into  Mid  controls  all  con- 
tracts made  under  its  authority,  expressly  lim- 
its the  responsibility  of  a  surety  in  a  sheriff's 
bond  to  the  amount  of  the  penalty  of  that  bond. 
Vide  Hut.  Miss.  Co.  p.  441,  art.  3,  8  1.  Indeed, 
it  has  scarcely  been  contested  in  argument  in 
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this  ease,  that  the  extent  of  the  surety's  liabil- 
ity upon  the  sheriff's  bond  was  measured  by 
the  amount  of  the  penalty.  The  great  effort  of 
counsel  has  been  to  show  in  this  case  that  sat- 
isfaction of  the  penalty  of  the  bond  has  not 
been  honestly  made,  but  has  been  fraudulently 
evaded. 

1st.  B^  the  provisions  of  the  deed  of  trust 
for  the  indemnity  of  the  appellee,  and  in  the 
application  of  the  property  thereby  conveyed, 
and  by  the  subsequent  assignment  of  fees  to  a 
large  amount,  exceeding  together  in  value  the 
judgments  of  the  Planters'  Bank  against  the 
sheriff  and  his  surety. 

•2d.  By  the  sale  of  the  property  of  the  ['T? 
appellee  under  the  executions  in  behalf  of  tiie 
Planters'  Bank  at  a  sacrifice  greatly  below  its 
value. 

The  force  of  those  positions  will  now  be  con- 
sidered. 

Whilst  it  may  be  conceded  that  a  fraudulent 
combination  between  the  officer  and  his  surety 
for  the  purpose  of  shielding  the  property  of 
both  or  either  from  just  responsibility,  and  in 
contemplation  of  delinquency  in  the  former, 
would  have  the  effect  of  vitiating  any  compact 
or  instrument  made  with  such  a  design,  it  is 
undeniable  that  an  open  and  honest  effort  of  a 
principal  to  protect  his  surety  against  casual- 
ties incident  to  a  responsibility  about  to  be  as- 
sumed for  him,  cannot  be  obnoxious  to  objec- 
tion; and  it  is  equally  clear,  that  the  simple 
fact  of  the  existence  of  such  an  effort,  unattend- 
ed by  any  known  indicitim  of  fraud,  and  unas- 
sailed  by  plain  or  probable  direct  proofs,  can 
warrant  no  just  impeachment  of  such  an  effort, 
which  may  be  praiseworthy  and  just  with 
reference  to  its  object,  and  calculated  to  pro- 
mote the  performance  of  services  to  the  puolic 
which  otherwise  could  not  be  undertaken.  The 
practice  of  providing  such  an  indemnity  for 
sureties  is  known  to  be  usual  and  frequent,  and 
it  would  be  difficult  to  imagine  an  objection, 
either  legal  or  moral,  to  its  application  to  the 
extent  to  which  the  surety  nad  been  made 
answerable  upon  his  bond.  The  right  of  a 
debtor  in  the  first  instance,  to  apply  his  pay- 
ments wherever  his  funds  are  not  specifically 
bound,  is  universally  admitted.  The  judgment 
of  the  circuit  court  in  the  case  of  McNutt  v. 
Bland,  having  been  against  the  plaintiff,  and 
the  de«d  by  Bland  for  the  indemnity  of  the  ap- 
pellee having  been  executed  for  a  bona  fide  con- 
sideration pending  the  proceedings  on  the  writ 
of  error  to  the  circuit  court,  and  no  final  judg- 
ment of  that  oourt  having  been  entered  to  this 
day  there  was  no  specific  lien  on  the  property 
of  Bland  which  prevent^ed  its  appropriation  in 
exoneration  of  his  surety,  or  which  forbade  any 
payments  or  assignments  b^  him  in  discharge 
of  his  liability.  A  strong  illustration  of  ^s 
position  may  be  seen  in  the  case  of  The  United 
States  y.  Cochran,  decided  by  Marshall,  Chief 
Justice,  and  reported  in  the  2d  vol.  of  Brocken- 
brough's  Reports,  p.  274.  It  is  one  of  that  class 
in  wnich  priority  is  'claimed  for  the  ['78 
United  States  in  instances  of  insolvency  of  their 
debtors.    It  is  thus  stated  by  the  judge : 

"Robert  Cochran,  collector  at  the  port  of 
Wilmington,  N.  C,  being  very  largely  indebted 
to  the  United  States,  made  a  deed  of  his  proper- 
ty for  their  benefit.  Previous  to  the  executioii 
of  this  deed,  he  deposited  $10,000,  the  amount 
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ot  tbe  tioiid  executed  to  the  United  Stat«a  for 
the  faitliful  perfonDBiice  of  his  duty,  in  n  trunk 
which  was  placed  in  the  bank,  and  absconded. 
From  B»ltimore  he  addreBsed  a  letter  to  liii 
•urctiea,  requesting  the  trunk  to  be  taken  out, 
and  the  money  to  be  applied  to  their  exonera- 
tion. The  money  wii«  received  at  the  Treaaury, 
and  the  bond  given  up.  It  being  afterwardi 
discovered  that  this  wm  the  money  of  the  col- 
lector, and  not  of  the  guretiea,  thie  suit  is 
brought  to  compel  the  sureties  to  pay  the 
unount  of  the  bond,  considering  the  money  re- 
ceived a*  conatituting  no  equitable  discharge 
sa  to  them.  The  act  of  Congress  does 

not  transfer  the  property  itself  to  the  United 
States,  but  subjects  it  to  their  debts  in  the  first 
instance.  The  assignee  holds  it  as  the  debtor 
would  hold  it  liable  to  the  claim  of  the  United 
fitates.  and  if  he  converts  it  to  his  own  use,  or 
puta  it  out  of  the  reach  of  the  United  States, 
he  ia  undoubtedly  responsible  for  its  value. 
But  the  power  of  the  debtor  to  apply 
Ilia  payments  ia  coextensive  with  that  of  the 
creditor.  This  principle  has,  it  Is  believed, 
never  be«n  denied.  If  it  be  correct,  then  the 
power  of  Mr.  Cochran  to  apply  this  sum  of 
money  in  discharge  of  the  bond,  and  in  exonera- 
tion of  the  sureties  to  it,  is  coextensive  with  that 
of  the  United  States  to  make  the  same  appli- 
c*tion  of  it.  If,  then,  Mr.  Codiran  had,  with- 
out an?  assininieDt  of  his  property,  paid  this 
■  money  into  the  Treasury,  with  a  direction  that 
it  ahould  be  applied  to  the  bond,  he  would  have 
exercised  a  right  which  the  law  gives  to  every 
debtor.     .  Does    the   transfer    ot   this 

money  to  the  aureties  change  the  law  of  the 
MM  I  We  think  not  It  has  been  very  proper- 
ly argued  that  the  act  of  Congress  gives  to  the 
debt  due  to  the  United  States  priority  over 
debts  due  to  individuals ;  but  not  to  one  part  of 
the  debt  due  to  the  United  Statea,  over  any 
other  part  of  it;  nor  does  it  vest  the  property 
absolutely  in  the  United  States,  though  It 
7B']  'gives  them  the  right  to  pursue  it  for  the 
purpose  of  appropriating  it  in  payment.  It 
would  neetn  to  follow,  that  the  right  to  apply 
payments  whilst  the  money  is  In  the  hands  of 
the  debtors,  is  not  affected  by  the  act  ot  con- 
peM,  but  remains  as  It  would  stand  independ- 
ent of  that  act.  If,  then,  the  sureties  had  de- 
clared to  the  Treasury  Department  that  the 
mtwey  waa  received  from  Mr-  Cochran,  to  be 
paid  in  discharge  of  their  bond,  and  had  ten- 
Sa*i  it  in  payment  thereof,  we  think  the  tender 
would  have  been  valid,  and  might  have  been 
pleaded  in  a  suit  on  the  bond." 

Thia  was  a  case  where  there  waa  a  legal  prior- 
i^  in  the  creditor,  where  there  ^sted  a  quasi 
lien,  ot  a  restriction  upon  the  power  of  the 
debtor  to  dispose  of  hia  property,  so  aa  to  ex- 
empt it  or  its  value  from  the  claim  of  the 
creditor.  In  the  caae  under  consideration,  no 
aneb  restrictimi  existed;  no  lien  by  judgment 
or  other  apeeifio  claim,  upon  the  property  con- 
veyed in  trust  to  Stamps ;  and  no  evidence  hav- 
ing been  Adduced,  of  a  fraudulent  purpose  in 
making  that  conveyance,  no  valid  objection  U 
pereeived  to  an  application  of  the  proceeds  of 
that  conveyance  towards  the  indemnity  of  the 
natty  i  and  these  proceeds,  together  with  the 
aaMMint  of  the  aberiff's  fee  bills  collected,  It  la 
21  How. 


tlement  between  the  appellee  and  Bland  o 
representatives,  may  remain  in  the  hands  of  tlie 
former,  we  regard  as  not  involved  in  nor  perti- 


sppellee 
the  exig 


the  surety  tor  Bland,  has   (ulfltled 
exigency  of  his  bond  by  a  satisfaction  of  the 
penalty. 

In  answer  to  the  objection  which  has  been 
urged,  and  founded  on  the  alleged  sacrifice  of 
the  property  of  the  appellee  in  the  sale  under 
the  judgments  of  the  Planters'  Bank,  it  may  Iw 
remarked,  that  the  relevancy  or  foroe  of  such 
an  objection  is  not  perceivaJ.  The  question! 
here  are  these,  and  these  only — viz.,  whether  the 
penalty  of  the  bond  executed  by  the  appellee  haa 
been  satis  Hed,  or  whether  there  remain* 
still  a  portion  of  that  penalty  of 
which  the  appellants  can  claim  the 
benefit;     'The  judgments  In  favor  of  the  (*BI 


the  penalty,  are  facts  all  established  of  record. 
Whatever  sacrifice  of  the  property  of  the  ap- 
pellee by  these  undoubted  proceedings  may  have 
been  produced,  is  his  loes,  and  his  only,  and  can 
in  no  wise  affect  the  validity  of  his  release  by 
the  fulfillment  ot  his  obli^tion. 

rh«  deoreg  of  the  Circuit  Court  it,  tharefort, 
affirmtd,  with  costs. 


(Bee  SI  8.  C.  How.  12«-1««.) 
Rluide  /stand  asst^mml,  when  legal. 


at  tbe  dividends  ot  such  ertdlMrs  aa  should  ri 

lo  becooM   parties  to  It.  and  to  release  tbatr  de- 
msnils  la  connlderatton  of  tbs  dividends  the;  mlfht 

It  wonld  havs  been  had  the  tils  aaslciiment  been 
made  In  New  York,  bj  [lersona  resldtns  there. 

Bat  the  asslcnment  wii  made  In  Rhode  Island, 
b;  a  person,  and  to  person*,  residing  there,  and  la 
Id  sverj  particular  Just  such  in  one  as.  faj  tba  lawa 
of  that  stste,  merchants  and  others  In  falllDg  clr- 
CumsUncvs,  rssldlug  there,  are  allowed  to  make  la 
favor  of  creditors,    wherever   the   propertr   of  tbe 

The  complalaants  never  aoqulrtd  aaj  lien  npon 
the  propertj  In  New  Xork,  so  as  to  snbjecl  It  le- 
gallr  or  eqnltabl]'  to  their  demand. 

Submitted  D^  11,  1S58.  Deoided  Jan.  i,  1869. 


New  York. 

The  bill  in  this  case  was  filed  in  the  oonrt  Im- 
low,  t^  the  appellants,  aa  judgment  creditor* 
of  the  respondents,    Harris    k    Waterman,   to 

Nora. — .4t*t(mmsttl  nvitlk  prefereneei,  wKm  voHd, 
wAcit  not— see  notia,  0  L.  ad.  Q.  B.  BBS  i  •?  Ii. 
*d.  0.  S-  S«9. 


126-UO                               SuPHEMS  CouBT  or  thk  United  States.  Dec.  Tebm, 

avoid  an  assignment  made  bj  Waterman  to  re-  The  Revised  Statutes  re-enact  the  statute  of 

spondents,  Jenckes  and  Famum,  in   trust   for  13  Eliz.,  which  is  an  affirmance  of  the  common 

the  payment  of  the  creditors  of  said  Harris  k  law. 

Waterman,  and   Waterman   individually.    The  2  R.  S.  Id7»  I  1 ;  Meeker  ▼.  WtUon,  1   Gall, 

assignor  and  assignees  were  citizens  of  Rhode  419. 

Island,  where  the  assignment  was  made.  The  The  question  of  the  invalidity  of  such  a  res- 
circuit  court,  having  K>und  that  the  property,  ervation  was  finally  settled  in  the  state  of  New 
situated  in  the  state  of  New  York,  covered  by  the  York  by  the  decision  in  Oraver  v.  Wdkeman,  11 
assignment,  had  been  converted  into  money  and  Wend.  187,  in  the  court  for  the  correction  of 
the  proceeds  transferred  to  Rhode  Island  prior  errors. 

to  tne  filing  of  the  bill  in  this  case,  that  the  Goodrich  v.  Douma,   6   Hill,   438;    see,   also, 

complainants  had  no  lien  on  said  property,  and  Hyslcp  v.  Clarke,  14  Johns.  458 ;  Austin  v.  Bell, 

that  there  was  no  fraud  in  making  said  assi^-  20  Johns.  442;  Seaving  v.  Brinkerhoff,  5  Johns, 

ment,  entered  a  decree  dismissing  the  bill,  with  Ch.  329;  Murray  v.  Riggs,  15  Johns.  571. 

costs.  The  assignment  being  of  a  nature  forbidden 

From  this  decree  the  complainants  took   an  by  the  laws  of  New    York,    according   to  the 

appeal  to  this  court.  acknowledged  principles  governing    the    juris- 

A  further  statement  of  the  case  appears  in  prudence  of  that  state,  it   cannot   be   asserted 

the  opinion  of  the  court.  there  as  affecting  property  within  that  state, 

Mr,  C.  Ii.  Monell,  for  appellants:  and  as  against  a  creditor  of  the  assignor  there 

1.  The  circuit   court  erred   in  not  deciding  resident, 

that  the  assignment  from  Waterman  to  Jenckes  In  Leroy  v.   Croumingahield,  2  Mass.    157, 

and  Famum  was  fraudulent  and   void    as  af-  Judge  Story  says  that  "personal  contracts  are 

fecting  the  complainants  below,  and  the  other  to  have  the  same  validity,  interpretation,  and 

creditors  of  Waterman  residing  within  the  state  obligatory  force  in  every  other  country,  which 

of  New  York  at  the  time  of  the  assignment,  so  they  have  in  the  country  where  they  are  made 

far  at  least  as  the  assignment  affected  the  estate  or  are  to  be  executed."    "An  exception  is,  that 

of  the  assignor  within  the  state  of  New  York  at  no  nation  is  bound  to  enforce  or  hold  valid  any 

the  time  of  the  execution  and  delivery.  contract  which  is  injurious  to  its  own    rights 

Waterman,     being     insolvent,    and    holding  and  those  of  its  own  citizens,  or  which   offend 

Sroperty  in  the  state  of  New  York,  assi|^ed  to  public  morals  or  violate  the  public  faith." 

.  &  F.,  giving  certain  preferences,  and  directing  The  same  doctrine  was  held  by  Judge  Waaln 

the  residue  to  be  paid  to  such  of  his  creditors  ington  in  Ogden  v.  Saunders,  12  Wheat.  259. 

at  large  as  should  release  their  demand  within  In  The  Watchman,  1  Ware,  232.     Ware,  Dist. 

•ix  months,  reserving  to  himself  the  dividends  J.,  says:      "No  principle  can  be  more  inoontro- 

of  such  creditors  as  should  refuse  to  release.  vertible  than  this:  that  every  nation   has  the 

Such  an  assignment  is  adjudged  fraudulent  exclusive    legislative    and    judicial   authority 

as  to  the  creditors,  by  the  laws  of  the  state  of  within  its  own  territorial  limits." 

New  York.    As  to  the  property  situated  within  No  rule  or  notion  of  comity  can    require  a 

the  state  of  New  York  and  the  claims  of  resi-  state  to  permit  to  foreigners  privileges  denied 

dent  creditors,  the  laws  of  the  state   of   New  to  its  own  citizens.    Per  Judge  Nelson,  in  Frost 

York  are  paramount,  and  do  not  yield  to  the  v.  Brisbin,  19  Wend.  15. 

laws  of  the  domicil  of  the  debtor.  Huberus  says:     "The   effect   of   a    contract 

Th?  states  have  not  seen  fit  to  lodge  in  Con-  entered  into  at  any  place,  will  be   allowed  ao- 

l^ress  power  to  harmonize  the  confiid;  of  their  cording  to  the  law  of  that  place,  in  other  coun- 

internal  systems.     Such  a  power,  if  lodged  in  tries,  if  no  inconvenience  will  result  therefrom 

the  Federal  Government,  would  necessarily  in-  to  the  citizens  of  that  other  country,  with  re- 

Tolve  the  right  to  carry  the  laws  and  systems  gpect  to  the  right  which  they  demand." 

ol  polity  prevailing  in  one  stete,   within    the  See  translation  in  note,  3  DaU.  370;  Oliver  v. 

terntonal  limits  of  another.  Townes,  2  Mart.  N.  S.  93,  102;    Story,   CouSL 

Story's  Confl.  Laws,  J  18.       _    ^,      ^_,      .  Laws,  8  390 ;  see,  also,  fititUer  ▼.  Pom,  4  T.  R. 

The  lan^age  used  by   ^.  Justice  Grier  in  1^2;  Potter  v.  Broum,  5  East,  124. 

Z^^:^\^^n^id  ^nL^/vi^Lr^  l^i:.?  f  The  greatest  diversity  exisSi  between  the  in- 

eursory  examination,  appear  to  imply  that  it       ,        **      .  m  a.x,    j'a    j,    *  ^  j  * 

was  a  part  of  the  duty  of  the  Fedfeil  courts  «?1^^^  ^«^®.°«  of  the  different  states  and  for- 

to  apply  to  controversies  of  this   character   a  «»««,  countries,    aU,    however     recognized,    in 

•ort  <rf  modified  jus  gentium,  adapted  to  harmo-  t^^^  ^l  ^^^?  ^W,^'  ^^L^^^J'i  the  state  to 

nize  with  tbe  objects  and  purpos^  of  the  union  ^8^«  ^«  disppsition  of  the  esUtet  of  insolv- 

of  the  states.      A  careful  examination  of  that  ^^^H'^i.    .      i      -.       v     i        i.  i          *     ^      • 

ease  will  show  that  such  was  not  his  intent.  "  ^^^  msolvent  or  bankrupt  laws  of  a  foreign 

The    court   must   give   the   same   judgment  county  or  state  are  not  permitted  to  have  any 

which  the  courts  of  the  state    of    New    York  extra-territorial  effiftiqy,  for  the    reason    that 

would  have  been  bound  to  give,  had  they  ad-  every  state  must  determine  for  itseh  the  best 

judicated  the  case.  mode  of  administering  the  estates  of  insolvents. 

See  remarks  of  Ch.  J.  Marshall  in  Elmendorf  with  how  much  more  reason  should  we  refuse  to 

T.  Taylor,  10  Wheat.  159.  permit  a  citizen  of  a  foreign  state  voluntarily 

By  the  laws  of  the  stete  of  New  York,  an  in-  to  make  such  a  disposition  of  his  property  in 

■olvent's  assignment  conteining  the  clause  re-  this  stete,  at  variance  with  our  insolvent  laws. 

auiring  creditors  to    release    or    forfeit    their  Le  Chevalier  v.  Lynch,  1  Doug.  76;  Abraham 

ividends,  and  directing  them  te  be  paid  in  that  v.  Plestoro,   3    Wend.   538,   551 ;    Harrison  ▼. 

ease    te    the    assignor,    is    fraudulent  as  te  Bierry,  5  Cranch,  208;  Ogden  v.  Saunders,  12 

erediters,  and  ia  void.  Wheat  213;  2  Kent's  Com.  330,  331. 
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The  cues  on  insolvency  and  wdminifltration, 
are  similar  in  principle  in  this  respect. 

Harrison  v.  Sterry,  5  Cranch,  289. 

In  Ingraham  v.  Oeyer,  13  Mass.  146,  it  was 
held  that  the  assignment,  though  valid  in 
Pennsylvania,  was  prejudicial  to  citizens  of 
Massachusetts  who  were  creditors  of  the  insolv- 
ent, and  therefore  void,  as  far  as  debts  due  to 
the  insolvent  from  citizens  of  Massachusetts 
were  concerned.  Hie  principle  upon  which  this 
case  was  decided,  is  more  fully  presented  in 
Blake  ▼.  WiUiams,  6  Pick.  286,  and  is  in  strict 
accordance  with  the  authorities  above  cited. 
Under  the  laws  of  Massachusetts,  all  insolvents' 
assignments  were  held  void  for  want  of  con- 
sideration, except  so  far  as  creditors  had  actual- 
ly become  parties  to  them. 

yoMtrana  v.  Atwood,  19  Pick.  281;  see,  also. 
Fall  River  Iron  Works  v.  Croade,  15  Pick.  11 ; 
Means  v.  Hapgood,  19  Pick.  105. 

In  Maine,  in  Fox  v.  Adams,  5  Greenl.  245,  the 
court  held  all  foreign  assignments  void  as  to 
the  attaching  creditors;  but  it  appears  to  be 
doubtful  whether  the  rule  may  not  be  there 
limited  to  the  reasonable  bounds  contended  for 
in  the  present  case. 

Pearson  v.  Crosby,  23  Me.  261;  The  Watch- 
flMin,  1  Ware,  232. 

In  Connecticut,  the  doctrine  contended  for  is 
fully  established. 

Atwood  V.  Protection  Ins,  Co.  14  Conn.  555; 
BiehtnondviUe  Man.  Co.  v.  Prall,  9  Conn.  487. 

So  in  New  Jersey. 

Vamum  v.  Camp,  1  Greenl.  326. 

And  in  Missouri. 

Broicn  v.  Knox,  6  Mo.  302. 

In  Pennsylvania,  the  precise  point  does  not 
appoir  to  be  adjudicated,  althoueb  there  are 
floating  dicta  adverse  to  the  principle  contended 
lor. 

Speed  Y.  May,  17  Pa.  91;  see,  also.  Law  v. 
MilU,  18  Pa.  185. 

These  cases  are  very  brief,  and  evidently  re- 
ceived little  examination  or  careful  ccmsidera- 
tion. 

The  counsel  also  referred  to  the  case  of  Cas- 
hie  V.  Webster,  2  Wall.  Jr.  131,  decided  by 
Judge  Grier  in  the  third  circuit,  and  contended 
that  it  was  not  ocmtroUing.  The  courts  of  the 
United  Stat^  must  either  recognize  that  the 
decisions  of  eadi  state  are  final  in  all  questions 
of  state  origin  and  jurisdiction,  or  they  must 
harmonize  the  disoord,  by  deciding  independent- 
ly of  the  state  courts  upon  authority  and 
principle. 

Should  the  latter  course  be  pursued,  it  re- 
mains for  us  to  consider  how  the  question  of 
the  validity  of  such  assignment  stands  in  that 
point  of  view.  In  Albert  v.  Winn,  7  Gill,  446, 
decided  in  the  court  of  appeals  of  the  state  of 
Maryland,  the  court  stat^  the  condition  of  the 
qoestion  upon  the  state  authorities  at  that 
Ume. 

See  authorities  cited  in  1  Am.  Lead.  Cas.  69, 
86;  see,  also,  Sanderson  v.  Bradford,  10  N.  H. 
860;  19  Pick.  11,  281. 

Massachusetts  was  improperlv  placed  among 
tke  laXtn  states;  for  in  that  state  all  assi|^n- 
■ents  being  held  void,  except  so  far  as  the 
creditors  actually  became  pcuties  to  them,  the 
qinestion  could  arise. 

Counsel  also  referred  to  the  case  of  Phippef 
tlHow. 


V.  Durham,  8  Grat.  457,  as  supporting  his  view 
on  principle. 

Since  tae  decision  in  Albert  v.  Winn,  New 
Jersey  has  acceded  to  the  states  holding  such 
assignments  void. 

Vamum  v.  Camp,  1  Green,  326. 

Rhode  Island  should  be  added  to  the  states 
sustaining  the  clause.  At  the  present  time, 
the  states  whose  systems  of  jurisprudence  for- 
bid such  clauses,  are  New  York,  Ohio,  North 
Carolina,  Mississippi,  Missouri,  Alabama, 
Connecticut,  Illinois,  Pennsylvania,  New  Hamp- 
shire, Maine,  Maryland,  and  New  Jersey. 

On  the  other  side  stand  Rhode  Island  and 
South  Carolina,  side  by  side. 

See,  also,  the  opinion  of  Marshall,  Ch.  J.,  in 
Brashear  v.  West,  7  Pet.  608;  Judge  Curtis  in 
Heydock  v.  Stanhope,  1  Curt.  47 1 ;  and  remarks 
of  Judge  Nelson  in  Cunningham  ▼.  Freeborn,  11 
Wend.  256. 

The  assignment,  therefore,  being  void,  the  ap- 
pellants are  entitled  to  a  decree  against  thit 
assignees  for  the  payment  of  their  debt. 

2.  The  assignment  to  J.  &  F.  being  void  by 
the  laws  of  the  state  of  New  York,  uie  appel- 
lants were  entitled  to  a  decree  in  the  court  be- 
low, for  an  account  of  the  property  or  the  pro- 
ceeds thereof,  which  came  into  the  assignee's 
hands  from  the  state  of  New  York. 

Had  this  case  been  carried  to  a  decree  in  the 
New  York  courts,  the  appellants  would  have 
been  entitled  to  an  account  against  the  assign- 
ees, as  above  stated. 

Upon  these  points,  the  counsel  referred  to 
and  discussed  tne  following  authorities: 

Beck  V.  Burdett,  1  Paige,  308;  N.  Y.  Rev. 
Stat,  part  III.  ch.  1,  tit.  2,  S  58;  Madden  v. 
Spader,  20  Johns.  553. 

By  the  law  of  the  state  of  New  York,  the  as- 
signment was  void  as  to  creditors.  The  test 
of  that  is,  that  a  creditor  may  by  a  lev^  take 
the  property  out  of  the  hands  of  the  assignee; 
and  the  invalidity  of  the  assignment  is  a  bar 
to  an  action  of  trespass  brought  by  the  as- 
signee. 

Uyslop  V.  Clarke,  14  Johns.  458. 

The  cases  of  Hone  v.  Eenriques,  13  Wend. 
243,  and  Mills  v.  Argall,  6  Paige,  577,  relied  on 
by  the  respondent,  are  not  in  point. 

The  assigned  estate,  notwithstanding  the 
fraudulent  conveyance,  remaining  as  against 
creditors  the  property  of  the  insolvent,  no  act 
of  the  assignees  could  defeat  the  right  of  the 
creditors  to  have  their  estate  appUed  to  the 
payment  of  their  debt. 

Ames  V.  Blunt,  6  Paige,  22;  Madden  ▼. 
Spader,  20  Johns.  563. 

The  pretended  sale  to  Hill,  Carpenter,  k  Co., 
far  from  being  a  protection  to  tne  assignees, 
was  in  itself  an  act  of  fraud  directly  aimed 
against  the  New  York  creditors. 

The  conveyance  of  the  proceeds  of  this  sale 
into  the  state  of  Rhode  Island  does  not  relieve 
the  assignee  from  liability  to  the  New  York 
creditors. 

If  the  act  of  Waterman  in  assigning  was  an 
illegal  act,  that  of  the  assignees,  in  carrying  the 
assets  of  the  estate  to  Rhode  Island,  was  equal- 
ly illegal. 

In  the  first  place,  the  asskped  effeots  wm 
not,  in  fact,  transferred  to  Rhode  Island;  but 
even  if  they  had  been  so  transferred,  there  are 
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two  difficulties  in  making  good  the  respondents' 
position. 

It  is  not  made  to  appear,  that,  under  the 
laws  of  Rhode  Island,  any  such  equities  have 
attached. 

If  they  have  attached,  that  is  no  ground  of 
protection  to  the  assignees  in  New  York. 

The  assignees  do  not  pretend  to  have  trans- 
ferred all  the  assigned  effects  to  the  state  of 
Rhode  Island. 

As  to  the  part  remaining  in  New  York,  the 
appellants  are  clearly  entitled  to  an  account. 

3.  Even  should  the  appellants  fail  to  estah- 
lish  the  invalidity  of  the  assignment,  yet  they 
are  entitled  to  an  account  of  the  amount  in  the 
hands  of  the  assignees,  arising  from  the  lapsed 
dividends  of  non-releasing  creditors.  These 
dividends  belong,  by  the  terms  of  the  assign- 
ment, to  the  assignees.  As  to  this  fund,  we 
are  clearly  entitlei  to  a  decree  of  payment  on 
account  ot  our  debt. 

Edmeaton  v.  Lyde,  1  Paige,  637. 

Messrs.  Thomas  A.  Jenokes  and  Clareaoe 
A.  Seward,  for  appellees: 

1.  The  assignment  was  valid  inter  paries, 
and  the  assignees  legally  acquired  and  legally 
translated  to  Rhode  Island,  the  property 
covered  by  it. 

1.  The  assignment  was  valid  lege  loot. 
See  point  4,  2  5. 

2.  It  was  also  valid  in  the  state  of  New  York, 
until  its  invalidity  had  been  judicially  declared. 

3.  The  action  of  the  assignees  in  reducing  the 
property  to  their  possession  and  removing  it 
prior  to  such  judicial  declaration,  cannot  be  im- 
peached. 

Henriques  v.  Hone,  2  Edw.  Ch.  120;  Mills  v. 
ArgaU,  6  Paige,  577 ;  Porter  v.  Williams,  9  N. 
Y.  149,  and  eases  there  cited;  Averill  v.  Loucks, 
6  Barb.  477. 

2.  The  appellants  had  not,  at  the  time  of 
filing  their  bill,  acquired  that  lien  upon  the 
estate  which  is  an  indispensable  prerequisite  to 
the  granting  of  the  relief  sought. 

At  that  time  the  entire  assigned  estate,  with 
the  exception  of  a  few  worthless  claims,  was  in 
possession  of  the  assignees  in  Rhode  Island. 
The  assignees  were  Rhoae  Island  creditors  of 
the  New  York  insolvents.  These  debts  followed 
the  persons  of  the  creditors,  and  if  eollectible, 
were  the  property  of  the  assignees  in  Rhode 
Island.  But  even  if  the  debts  had  been  col- 
lectible, or  if  the  assignees  had  casually  brought 
some  portion  of  the  assigned  estate  into  New 
York  prior  to  the  filing  of  the  bill,  the  appel- 
lants would  not,  by  service  of  process  upon  the 
assignees,  have  acquired  any  lien  upon  the  as- 
signed estate.  The  period  during  which  the 
lien  could  attach,  ceased  when  the  assignees 
took  possession  of  the  property  transferred  to 
Rhode  Island,  and  there  became  vested  with  the 
title  to  it.  Without  such  lien,  the  title  of  the 
assignees  cannot  be  questioned. 

The  Watchman,  1  Ware,  241;  The  U,  flf.  ▼. 
The  Bank  of  The  U.  8,  8  Rob.  La.  415;  Rich- 
itrdson  v.  Leavitt,  I  La.  Ann.  430. 

3.  The  relief  sought  by  the  appellants  can- 
not be  granted  consistently  with  the  rights  of 
«ther  creditors  of  Waterman,  who  are  not  now 
before  the  court. 

Thn  Fall  River  Works  ▼.  Oroade,  15  Pick.  11. 

4.  A  conflict  between  the  lex  fori  and  the  letf 
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loot  does  not  necessarily  or  properly  arise.  It 
is  only  in  eases  of  rival  claimants  to  property 
within  the  jurisdiction  of  the  lex  fori,  that  such 
a  conflict  can  arise. 

But  if  the  question  of  the  construction  of  the 
assignment  is  necessarily  before  the  court,  then, 
both  upon  principle  and  authority,  it  should 
sustain  the  assignment. 

The  question  is  one  of  law,  and  not  of  fact. 
By  the  Revised  Statutes  of  the  state  of  New 
York  (2  R.  S.  138,  S  4)  the  question  of  fraud 
in  an  assignment  is  a  question  of  fact,  and  as 
such  is  to  be  decided,  first,  upon  the  evidence, 
and  second,  by  the  language  of  the  instrument. 
The  question  of  fraud  in  fact  does  not  aysc. 
The  bill  is  verified  and  calls  for  an  answer 
under  oath.  The  answers  are  fully  responsive 
to  all  the  charges  of  fraud  alleged  in  the  bill, 
and  so  far  as  &ey  are  responsive,  are  evidence 
for  the  defendants,  to  be  taken  as  absolutely 
true  because  not  disproved. 

Hough  V.  Richardson,  3  Story,  692;  Lang- 
don  V.  Goddard,  2  Story,  267. 

When  the  question  to  be  decided  arises  upon 
the  language  of  the  assignment  it  becomes  one 
of  law  rather  than  of  fact.  Its  answer  de- 
termines the  legal  construction  or  effect  of  the 
instrument. 

Cunningham  v.  Freehom,  3  Paige,  557;  Shel- 
don V.  Dodge,  4  Den.  217 ;  Goodrich  ▼.  Downs,  6 
Hill,  438. 

The  single  question,  then,  presented  for  the 
consideration  of  the  court  is,  Is  this  assi^ment 
upon  its  face  valid  or  fraudulent,  within  the 
state  of  New  York?  It  must  be  borne  in  mind: 
1st.  That  the  assignor  and  the  assignees  were 
neither  citizens  of,  nor  residents  in,  New  York. 
Tliey  were  citizens  of  Rhode  Island  and  resi- 
dents of  Providence. 

2d.  That  the  assignment  was  not  executed  in 
New  York,  but  was  executed  in  Rhode  Island, 
the  domicil  of  the  parties. 

3d.  That  by  the  laws  of  Rhode  Island  it  is 
valid. 

4th.  That  it  operated  upon  personal  property 
only  in  the  state  of  New  York. 

5th.  That  the  personal  property  is  not  with- 
in the  jurisdiction  of  the  lex  fort. 

6th.  That  the  parties  proposing  the  question 
have  no  lien  upon  the  property. 

Personal  property  has  no  locality.  It  fol- 
lows the  law  of  the  person.  The  law,  therefor«b 
can  only  reach  his  property  through  him. 

8iU  V.  Worswick,  1  H.  BL,  690;  Pipon  ▼.  IS- 
pon,  Ambw  25. 

Hence  it  follows  that  a  transfer  of  property 
by  its  owner,  whether  inter  vivos  ox  post 
mortem  valid  by  the  law  of  his  domicil,  will,  if 
made  before  the  law  of  another  country  has 
actually  attached  upon  the  property  by  a  pro- 
ceeding against  its  owner,  be  esteemed  valid 
within  every  other  jurisdiction  where  the 
property  mav  be. 

Story,  Confi.  L.  IS  380,  383,  384. 
The  law  of  the  domicil  regulates  the  succes- 
sion to,  and  the  distribution  of,   the   personal 
property  of  the  intestate. 

Story,  Confi.  of  L.;  Holmes  y.  Remsen,  20 
Johns.  267. 

The  assignment  is  valid  in  Rhode  Island. 
This  is  proved  by  the  answer  of  the  assignees 
and  by  tne  decisions  of  the  courts  of  that  state. 
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Steintrt  V.  Speticer,  1  Curt.  157 ;  Dockerry  ▼.  | 
Dockerry,  2  R.  I.  647;  Heydock  y.  Stanhope,  1 
Curt.  471. 

This  court  should  interpret  the  assignment  as 
it  would  be  interpreted  by  the  courts  of  Rhode 
Island,  not  only  in  compliance  with  authority, 
iior  upon  principles  of  comity  only,  but  upon 
principles  of  justice.  Contracts  are  to  be 
interpreted  by  the  lex  loci,  to  which  the  parties 
had  reference  when  the  contract  was  maoe.  The 
integrity  of  the  instrument  where,  as  here, 
there  is  no  fraud  in  fact,  is  to  be  tried  by  the 
law  of  the  place  of  its  execution. 

Braahear  v.  West,  7  Pet.  606;  Dundas  ▼. 
Bottler,  3  McLean,  397. 

The  rule  is  too  well  established  to  be  now 
shaken  or  disturbed. 

Spwd  V.  May,  17  Pa.  91;  Adams  v.  Storey,  1 
Paine,  100;  Bank  of  Augusta  v.  Earle,  13  Pet. 
510;  Van  Reimsdyk  v.  Kane,  1  QsAl.  371;  Leroy 
T.  Crowinshield,  2  Mas.  151. 

The  only  remaining  question  is  upon  the  in- 
terpretation of  the  instnunent  itself.  By  what 
law  shall  the  assignment  be  interpreted?  In 
Enj^land,  effect  is  given  to  the  claims  of  foreign 
assignees  as  against  creditors  resident  there, 
and  this,  whether  the  assignment  ba  voluntary 
«r  in  invitum. 

Locke,  Attach.  36;  8iU  v.  Worswiek,  1  H.  Bl. 
eOO;  Story,  Confl.  of  L.,  H  408,  409. 

The  rule  is  not  recognized  to  an  equal  extent 
in  the  United  States.  A  distinction  obtains 
here,  between  bankrupt<7  in  invitum  and  a  vol- 
imtary  assignment.  Any  extraterritorial  ef- 
fect is  almost  universally  denied  to  an  assign- 
ment made  compulsory  under  foreign  bankrupt 
lavi's,  while  to  an  assignment  voluntarily^  made 
€m  mero  motu  by  a  failing  debtor,  effect  is  or  is 
not  given,  as  the  authorities  of  each  particular 
state  may  require.  These  authorities  are  of 
course  numerous,  and  it  is  to  be  admitted,  con- 
flicting. Numerically  they  uphold  the  assign- 
ment. The  rule  sustaining  the  lex  domicuii, 
and  the  a-ssignment  to  which  all  the  authorities 
refer,  is  thus  stated  by  Story  in  his  Conflict  of 
Laws  (13):  "It  is  therefore  admitted,  that 
a  voluntary  assignment  by  a  party,  made  ac- 
cording to  the  law  of  his  domicil,  will  pass  the 
personal  estate  whatever  may  be  its  locality, 
abroad  as  well  as  at  home."  The  distinction 
is  also  alluded  to  in  the  ease  of  The  Watchman, 
I  Ware,  240,  "The  law  separates  that  which  is 
derived  from  the  public  power,  from  that  which 
comes  from  the  wnl  of  the  party.  Tried  by  this 
principle,  if  the  assignment  of  the  debtor  in  the 
present  ease  is  valid  in  Massachusetts,  it  is 
valid  everywhere,  and  operated  a/transfer  of  his 
property  wherever  situated;  for  the  transfer 
was  made  by  the  simple  will  of  the  owner,  and 
not  by  Tirtue  of  tb%  public  power,  as  in  the 
ease  of  bankruptcy. 

1st.  The  authorities  supporting  this  rule  are 
as  follows: 

Saunders  v.  Williams^  5  N.  H.  218;  Sander- 
Mon  V.  Bradford,  10  N.  H.  260;  Fraeier  v.  Fred- 
mcks.  4  Zab.  162 ;  Means  ▼.  Hapgood,  19  Pick. 
106:  Fox  ▼.  A4an^,  5  Greenl.  245;  At  wood  v. 
^oieeiian  Ins.  Co,  14  Conn.  555;  Holmes  v. 
Bemsen,  4  Johns.  Ch.  460;  The  Same  v.  The 
Smne,  20  Johns.  266;  Abraham  v.  Plmioro,  3 
Wend.  566;  Johnson  T.  Hunt,  23  Wend.  87; 
Hooper  v.  Timskennan,  3  Sandf.  310;  Hayi  ▼. 
21  Uow. 


Thompson,  5  N.  Y.  353,  decided  in  1851 ;  Cam- 
ley  V.  Tuckerman,  N.  Y.  S.  P.  T.  R.  1st  Judic. 
Dist.;  Milne  v.  Moreton,  6  Binn.  353;  Speed  v. 
May,  17  Pa.  91;  Mulliken  v.  Aughinbaugh,  1 
Penr.  k  W.  117;  Lowry  v.  HaU,  2  W.  &  S.  131 ; 
Law  ▼.  Mills,  18  Pa.  186;  Greene  v.  Maury,  2 
Bailey,  163;  West  y.  Tupper,  I  Bailey,  193;  The 
U.  S,  V.  The  Bank  of  the  V,  £f.  8  Rob.  La.  262, 
413;  Richardson  v.  Leavitt,  1  La.  Ann.  430; 
The  Watchman,  I  Ware,  232;  Dundas  v. Bowler, 
3  McTjean,  397 ;  Caskie  v.  Webster,  2  Wall.  Jr. 
132;  Ogden  y.  Saunders,  12  Wheat.  213;  Harri- 
son V.  Sterry,  5  Cranch,  298 ;  Brashear  v.  West, 
7  Pet.  608;  The  Bank  of  Augusta  v.  Earle,  13 
Pet.  519;  Black  v.  Zacharie,  3  How.  483. 

In  no  case  have  the  claims  of  the  assignees 
been  disrc^rded,  when  the  property  covered 
by  the  assignment  has  become  vested  in  them 
and  they  have  transmitted  it  beycmd  the  juris- 
diction of  the  court  whose  aid  is  invoked  by  the 
attackiag  creditor,  before  he  has  acquired  any 
lien  upon  it. 

The  English  cases  do  not  hold  such  an  assign- 
ment voi£ 

Jackson  v.  Lomas,  4  T.  R.  166;  The  King  v. 
Watson,  3  Price,  6. 

There  is  no  conflict  in  the  decisions  of  the 
local  courts  of  the  several  states  as  to  the  ef- 
fect upon  an  assignment  of  a  dause  requiring 
a  release. 

In  Massachusetts,  New  Hampshire  (Haven  v. 
Richardson,  5  N.  H.  113,  before  the  statute  of 
that  state),  Pennsylvania,  Virnnia,  South 
Carolina,  Alabama,  and  Rhode  Island,  the  as- 
signment is  held  valid;  and  in  New -York,  Ohio, 
Missouri,  Connectiout,  Maine,  and  Hlinois,  it  is 
held  to  be  void. 

1  Am.  Lead.  Cas.  94,  95,  and  eases  there  cited. 

In  Pearpoint  v.  Graham,  4  Wash.  C.  C.  232, 
the  assignment  was  upheld,  and  the  decision  in 
this  case  was  followed  by  Judge  Story  in  Hal- 
sey  V.  Fairbanks,  4  Mason,  206,  and  in  the  case 
of  Brashear  v.  West,  7  Pet.  608,  where  the  as- 
signment excluded  from  the  benefit  of  its  pro- 
visions all  creditors  who  should  not,  within 
ninety  days,  execute  a  release.  The  question 
of  the  construction  of  this  assi|pament  is  not  an 
open  question,  but  is  to  be  decided  by  reference 
to  local  law,  and  the  court  must  follow  the  de- 
cision in  Brashear  v.  West,  and  adopt  the  con- 
struction given  by  the  courts  of  Rhode  Island, 
and  thus  also  the  assignment  must  be  sustained, 
and  the  decree  below  must  be  affirmed  with 
costs. 

Mr.  Justice  Wayas  deliyered  the  opinion  of 
the  court: 

Iliis  bill  was  filed  by  the  appellants  in  the 
circuit  court  of  the  United  States  for  the  south- 
em  district  of  New  York,  as  judgment  creditors 
of  the  respondents,  Waterman  k  Samuel  Harris, 
to  avoid  an  assignment  made  by  Waterman  to 
the  respondents,  Jendkes  4  Famum,  in  trust, 
for  the  payment  af  the  creditors  of  Harris  4 
Waterman,  and  of  Waterman  individually. 

The  appellants  seek  to  avoid  the  assignment^ 
on  the  ground  that  it  was  voidable,  from  its 
tending  to  hinder,  delay,  and  defraud  creditors; 
because  there  is  a  reservation  in  it  to  the  as- 
signee of  the  dividends  of  such  erediton  aa 
should  refuse  to  become  parties  to  it,  and  to  !•- 
tlwir  demands  in  consideration  of  the  divi- 
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dends  they  might  receive.  It  appears  that  a  Tliej  have  now  brought  their  bill  as  judgment 
large  amount  of  the  property  conveyed  was  in  creditors  ^against  Waterman  and  Jenckes  [*146 
the  Ftate  of  New  York;  that  the  appellants  re-  &  Famuni,  the  assignees,  to  avoid  the  assign- 
sided  there,  and  that  they  were  then  creditors  ment;  alleging  that  they  have  a  lien  upon  the 
of  Harris  ft  Waterman.  The  trusts  in  the  deed  propertv  in  New  York  or  its  proceeds,  as  cred- 
were,  Arst,  to  pay  the  expenses  of  the  assign-  itors  oi  Harris  ft  Waterman,  because  Water- 
ment;  secondly,  to  pay  the  debts  of  several  pre-  man's  assignment  to  Jenckes  ft  Famum  con- 
ferred creditors  of  Harris  ft  Waterman,  and  of  tained  a  reservation  to  the  assignor,  whidh,  by 
Waterman  individually;  and  thirdly,  to  pay  all  the  laws  of  New  York,  waa  fraudulent.  And 
the  residue  of  the  debts  of  Waterman  mdi-  .^o  it  would  have  been,  had  the  assignment  been 
vidually,  and  as  a  member  of  the  firm  of  Harris  made  in  that  state,  by  persons  residing  there. 
ft  Waterman.  The  assignment  contained  the  But  the  assignment  was  made  in  the  state  of 
following  proviso :  "Provided,  that  none  of  my  Rhode  Island,  by  a  person  and  to  persons  resid- 
said  creditors  named  in  the  third  class  of  this  ing  there,  and  is  in  every  particular  just  such  a 
assi^mont  shnll  be  entitled  to  receive  any  divi-  one  as,  by  the  laws  of  that  state,  merchants  and 
dend  or  benefit  under  the  deed  of  assignment,  others  in  failing  circumstances,  residing  there, 
unlpss  they  sliall  execute  and  deliver  to  my  said  are  allowed  to  make  in  favor  of  creditors  within 
assignee,  within  six  months  from  the  date  here-  that  state  and  those  residing  elsewhere,  wher- 
of,  a  full  release  and  discharge,  under  seal,  of  ever  the  property  of  the  assignor  may  be.  We 
all  their  claims  and  demands  against  me,  the  see  no  cause  for  thinking  it  was  fraudulently 
assignor;  but  the  dividends  on  the  claims  and  made.  The  respondents  deny  it  upon  their 
demands  of  the  creditors  who  shall  not  execute  oaths,  as  responsively  to  the  charge  made  by  the 
145*]  *such  release  shall  be  paid  over  to  me,  complainants  as  that  can  be  done.  The  latter 
the  said  assignor,  or  to  such  person  aa  I  shall  have  not  sustained  their  charge  b^  any  proof 
appoint."  whatever.  For  that  cause  alone,  if  there  was 
It  appears  that  Harris,  the  copartner  of  no  other,  we  should  concur  with  the  circuit 
Waterman,  had  given  to  the  latter  a  oill  of  sale  judge  in  the  decree  given  by  him  in  this  case, 
of  all  their  partnership  property;  that  the  firm  And  we  also  concur  with  him  that  the  ooiu- 
was  then  dissolved;  that  Waterman  had  the  plainants  never  acquired  nor  ever  had  any  lien 
possession  of  it,  and  that  he  afterwards  made  upon  the  property  in  New  York  so  as  to  subject 
the  deed  of  assignment  to  Jenckes  ft  Famum.  it  legallv  or  equitably  to  their  demand  a^painst 
Now,  Jenckes  ft  Famum  received  and  held  the  Harris  &  Waterman  either  before  or  after  it 
property  under  the  assignment  as  well  that  was  carried  into  judgment  in  the  supreme  court 
which  was  in  New  York  as  all  that  was  else-  of  New  York.  Deeming  the  grounds  stated 
where.  A  part  of  the  copartnership  property  decisive  of  this  controversy,  we  abstain  from  a 
was  the  Owasco  lake  mill,  situated  at  Auburn,  discussion  of  other  points  learnedly  and  ably 
Cayuga  county,  state  of  New  York,  and  it  is  ad-  argued  by  the  counsel  in  the  cause  in  their  re- 
mitted that  it  exceeded  in  value  the  debt  due  spectiye  printed  briefs.  They  were  appropriate 
by  Harris  ft  Waterman  to  the  complainants,  to  the  cause  but  we  do  not  deem  them  necessaij 
As  to  that  property,  James  Fitton  was   a  co-  for  the  decision  of  it. 

partner;  but  it  appears  that   he   joined    with  We  direct  the  affUrmofnce  of  the  decree  gUfom 

Harris    ft    Waterman    in    dissolving  the  co-  in  the  court  helowk 
partnershin,  and  in  authorizing  Waterman  to 

"settle  up"  its  business,  having  on   the   same  — _^_ 
day  agreed  that  Harris  should  convey  to  Water- 
man the  bond  and  mortgage  which  he  had  given  Tn?Axr  TJinmurnxm    j«^# 
to  Harris  ft  Waterman,  for  the  purchase  money  ^^^^  RICHMOND,  Appt^ 

OwoS^^IXtT  ^^iil'^a^rSla/^as^Lt  ™=  Cl^Y  OF  MILwWeE  «.d  Fenlln«« 

the  sole  owner  of  it.      He  supposed  himself  at  ivujj-iui. 

that  time  to  be  solvent,  and  that  he  could  carry  ..,      «    ^    «- 

on  the  business  of  the  mill,  and  worked  it  for  ^^^  ^-  ^  ^^  ^®^-  «>-«2.) 

J^^^nirt!^  Yf^"T^"^i!''™f^i""''^^^*^-f^  '?;  ^PP^^*  ^^  regulated^^lue  in  controverey 

^L^IZ  JLI,  "^T^r  t  ff^rnyxm,  with  all  '"^^^^  5^  over  W,  000,  and  be  shoum.         ^ 

the  other  property  of  the  late  concern    which  ' 

had  become  his.  with  the  intention   that   they  Appeals  to  this  coart,  from  circuit  and  district 

should,  as  his  assignees,  make  an  equitable  dis-  courts,  are  regulated  hj  the  act  of  1808,  eh.  40, 

tribution  of  it  among  his  creditors;  and,  in  his  ^^t^^^^  ConjfreM^'^*'®    speclallv    provided    for    by 

answer  to  the  bill  of  the  complainants,  he  de-  By  that  law  no  appeal  will  lie,  unless  the  sum  or 

dares  he  did  so  without  any  fraudulent  intent  value  in  controversy  exceeds  $2,000 ;  and  that  fact 

to  hinder,  delay,  or  defraud  creditors.    Water-  SXn^ln^'uiTapp^L  """"'^  ^  "^'^^^  ^  '^^^  ^°''*** 

man  had  been,  was  then,  and  was  when  he  made 

the  assignment,  a  citizen  of  the  state  of  Rhode  Argued  Deo,  10,  1858.      Decided  Jan.  10,  1859. 

Island.    The  property  assigned  was  in  different      .  t>t>t?at     « xi.      t\'^  t^    /^    _x     ^    xu 

•tates.    Jenckes  &  pirnum  accepted  the  trusts  A  ^^!^^  RtT^*t.  ^^tr^""!}  ^   *''* 

•f  the  «signment.    Watenn^S^e^ed  to  have  .^.  ^^^L'^I^^Jw^^th  "^*"  ''""°- 

any  control  over  it>  and,  for  aught  that  appears,  i/Jp^I  wJ«^  -^ri-J^-l^  •,.,.^n««4. 

the  assignees  have  executed  tSeir  tmst^Snim^  Mr7^'^TS.ltt  ?rJin^nLf ^^ 

peachably.    After  the  assignment  waa  made,  the  ^"^  ^'  ^  DooUttle  for  appellees. 

oomnlainants  obtained,   in    the    supreme  court  Mr.  Chief  Justice  Taney  deliyered  the  opia- 

of  New  York,  a  judgment  npon  their  demand  ion  of  the  court : 

against  Harris  ft  Waterman.  This  is  an  appeal  from  the  district  court  of 
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the  United  States  for  the  district  of  Wisconsin,  Now,  the  matter  in  dispute  in  this  ease  is  the 

exercising  the  powers  of  a  circuit  court.  title  to  the  lots  which  have  been  sold  by  the 

It  appears  tnat  a  bill  was  filed  in  that  court  munidpU  authorities  for  the  ncmpayment  of 
h^  the  appellant,  praying  an  injunction  to  pro-  the  taxes.  The  taxes  assessed  were  charged 
hibit  the  conveyance  of  certain  lots  in  the  city  upon  the  respective  lots,  and  created  no  person- 
of  liilwaukee,  which  had  been  sold  for  the  pay-  al  responsibility  upon  the  owner;  the  lots  alone 
ment  of  city  taxes  assessed  upon  it  by  the  oor-  being  liable  for  the  payment.  And  the  only  evi- 
poration.  dence  or  averment  of  their  value  is  the  state- 
Si*]  The  bill  states  that  the  city  of  Milwaukee  ment  of  the  complainant  in  his  bill  that  they 
is  a  corporation  chartered  by  the  state;  that,  were  worth  more  than  $500  and  his  complaint 
under  its  charter  and  the  Constitution  and  laws  that  more  than  two  hundred  per  cent  upon  their 
of  the  state,  it  is  authorized  to  assess  certain  value  as  mentioned  in  the  oooks  of  the  cor- 
taxes  for  corporate  purposes  upon  the  lots  and*  poration,  was  charged  upon  them  by  the  assess- 
properly  in  the  dty,  and  if  the  taxes  are  not  ment  and  the  proceedings  of  the  city  authorities 
paid  according  to  law,  to  sell  the  lot  upon  which  under  it.  There  is  nothing  in  the  allegations  of 
it  is  diarsed.  The  bill  further  sets  forth,  that  the  parties,  or  in  the  evidence,  to  show  that  the 
the  appellant  was  the  owner  of  sundry  lots  in  value  of  the  lots  in  question  exceeded  $2,000, 
the  city,  which  are  particularly  described  by  nor  anything  from  which  it  can  be  inferred, 
their  respective  numbers,  and  also  the  assess-  The  appelu  must,  therefore,  be  diamieeed  far 
ment  imposed  upon  them,  respectively,  the  man-  uxint  of  iuriadiotUm  in  thie  eourt. 
ner  and  purposes  for  which  it  was  imposed,  and 

the  proeeedingt  ei  the  corporate  authorities  xm-  ^^^ 
der  this  assessment,  and  the  sale  of  the  lots  to 

pay  the  amount  daimed  to  be  due.  

And  the  bill  then  charges  that  the  oorpora-  THE  UNION  INSURANCE  COMPANY, 

taon  exceeded  its  powers  in  imposing  these  tax-  Plff*'  in  ^ir, 

es,  and  even  if  lawfully  imposed,  that  the  pro-  ^, 

epfidings  afterwuds  had,  were  not  conformable  JOHN  BLAIR  HOGE. 
to  the  law  of  the  state,  whidi  points  out  par- 

tieularlv  the  steps  to  be  taken  before  the  lot  (See  8.  C  21  How.  S5-66.) 
assessed  can  be  sold.  The  bill  charses,  that  upon 

the  ntMinds  above  stated,  the  sale  of  his  lots  Mutual  ineuranee  company,  who  is  member  of 

was  illegal  and  invalid,  and  prays  an  injunction  — eaeh  premiums  and  premium  notes  are  a 

to  prevent  a  conveyanoe  to  the  purchaser,  as  common  fund — payment   of  premiums   pra- 

waek  a  conveyance  would  be  a  doud  upon  his  scribed  by  the  company — state  construction 

title.  of  charter,  when  decisive. 

The  bill  alleges  that  the  lots  so  sold  are  worth  *           .    t  •                                            .         ^ 

$500.  «ul  thS^e  U^  top<»ed  «oeed  their  ,pJS '."^r 'oJS?lSSrw?tSJ»Ti.J  ^S-XXSg 

value  as  assessed  on  the  books  of  the  oorpora-  i^  is  a  memDer. 

taon,  more  than  two  hundred  per  cent.  '»  &  mutual  Insurance  company,  the  premiums 

'tL^  «A«>Twrv«^f  <a.i  an<i  4>k4kif  f  i-Aooiii-av  ATtanrAVAil  P*W  by   esch  member  for  tnsnrance  constitute  a 

P*  •^fj^":"^"    ,      mV^  trMaurer  answered,  ^mmoJ  fond ;  and  the  cash  premiums  as  well  rep- 
and  adnutted  the  sale  of  the  lots,  and  aver  that  resents  the  insured  in  such  fund  as  the  premlusi 
the  dty  had  a  lawful  right  to  impose  the  tax;  note.  ^^      ^            ^                   ...  ^       ^      . 
«liMf  thpir  nroMiMlinM  tn  rPM>vAr  ^f  wata  fullv  ^^  ^*  absence  of  any  prescribed  mode  of  pay- 
that  their  proceeoings  to  Jjcover  it  were  luuy  ^^^  ^^  premiums,  the  power  to  prescribe  It  by 

authorized  bv  law,    and    that    the  sales  were  the  compuiy,  is  necessarily  Implied. 

valid,  and  will  entitle  the  purchasers  to  a  eon-  The  constructiun  of  the  New  York  insurance  act 

v^o.  unlew  the  appell«.t  .h«ll  within  th«e  ti^ttf'lX'iSJ'^^%''S^lCi^SJ%'%^^ 

years  redeem  them,  in  the  manner  and  upon  the  as  decisive  In  a  case  of  doubt 

terms  provided  for  bv  the  law  of  the  state  where 

lands  or  lots  have  been  sold  for  the  nonpay-  Submitted  Dec.  f  0, 1858.  Decided  Jan.  10, 1859. 

ment  of  taxes. 

Testimony  waa  taken  <»  both  sides,  which  is  T  N  ERROR  to  the  Circuit  Court  of  the  United 

set  out  in  the  transcript.  But  in  the  view  which  X    States  for  tiie  Northern  District  of  New 

the  court  take  of  the  case  it  is  imnecessary  to  York. 

state  it  particularly,  or  to  set  out  at  large  the  This  suit  was  brought  in  the  court  below,  by 
various  points  in  controversy  between  the  par-  the  defendant  in  error,  on  a  certain  policy  of 
ties  upon  the  bill  and  answer  because,  upon  insurance  to  cover  $2,500. 
the  appellant's  own  showing,  this  court  have  no  The  company  based  its  defense  on  the  ground 
}urisaiction.  that  the  act  of  April  10,  1849,  of  the  laws  of 
82*]  ^Appeals  to  this  court  from  the  circuit  New  York,  under  which  it  was  incorporated, 
courts  of  the  United  States,  and  from  district  authorized  it  to  conduct  its  business  on  the  plan 
courts  exerdsing  the  jurisdiction  of  drcuit  of  mutual  insurance;  that  the  receiving  of  a 
courts,  are  rc«^lated  by  the  act  of  1803,  oh.  40,  definite  sum  of  monev  in  lieu  of  a  premium 
where  not  otherwise  spedally  provided  for  by  note  for  the  policy  oi  insurance  in  tnis  case, 
act  of  Congress.  There  is  no  special  provision  was  not  warranted  by  the  aet  of  1840 ;  and  that 
in  the  act  establishing  the  district  couix  in  Wis-  the  poli<^  is  void,  as  made  without  authority 
cousin  which  regulat^  appeals  to  this  court,  and  and  m  violation  of  said  statute.  The  plaintiff 
conseouently  they  are  governed  by  the  general  demurred.  The  court  having  sustained  the  de- 
law  at>ove  referred  to;  and  by  that  law  no  ap-  murrer  and  entered  judgment  in  favor  of  the 
peal  will  lie,  unless  the  sum  or  value  in  con-  plaintiff  the  defendant  sued  out  this  writ  of 
troversT  exoeeds  $2,000;  and  that  fact  must  be  error, 
shown  to  the  court  in  order  to  give  jurisdiction  A  further  statement  ci  the  ease  appears  in 


in  the  appeaL  the  opinion  of  the  court 

21  How. 
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Mr.  Henry  Van.  Derlyn  for  plaintiff  in 
error : 

The  question  to  be  decided  by  this  court  is: 
Ib  the  policy  of  insurance  issued  by  defendants 
for  an  advance  cash  premium  paid  to  defend- 
ants, a  valid  policy  as  claimed  by  plaintiff;  or 
is  it  invalid^  because  it  was  not' founded  on  a 
premium  note  as  claimed  by  defendants? 

The  circuit  court  of  the  United  States  for 
the  northern  district  of  New  York  have  decided 
that  the  policy  in  question  was  a  valid  policy. 
This  decision  is  deemed  erroneous;  and  to 
reverse  it  this  writ  of  error  is  brought. 

1.  The  issuing  of  policies  upon  the  plan  of 
stock  companies,  and  the  receiving  of  a  definite 
sum  in  lieu  of  a  premium  note,  is  not  warranted 
by  the  act  of  1S49,  and  is  in  violation  of  its 
manifest  spirit;  and  therefore  the  policy  de- 
clared on  is  void  being  mnde  without  authority 
and  in  violation  of  the  statute. 

W'"  cay  this  for  several  reasons. 

1.  lis  is  a  mutual  insurance  company, 
formed  to  do  business  on  the  plan  of  mutual 
insurance  and  is  so  declared  in  the  charter,  in 
pursuance  of  the  act  of  1849,  §  10. 

See  2d  sec.  of  the  charter. 

"Its  business  shall  be  conducted  on  the  plan 
of  mutual  insurance."  The  company  was  or- 
ganized without  a  dollar  of  cash  capital  and 
with  $100,000  of  premium  notes  (§§  5  and 
11),  and  was  prohibited  from  commencing  bus- 
iness without  $100,000  of  premium  notes.  The 
act  has  not  a  word  or  provision  indicating  the 
right  to  do  business  after  the  stodc  or  cash 
plan ;  and  a  corporation  can  exercise  no  poiwers 
not  expressly  granted,  or  that  are  not  necessary 
to  carry  into  pfTect  those  that  are  granted. 

See  authorities  cited  under  point  3,  post. 

And  moreover,  that  statute  expressly  pro- 
hibited the  commencing  business  on  the  stock 
plan,  without  $50,000  of  cash  capital. 

2.  The  company  being  organized  under  the 
general  act  as  a  nHitual  company,  and  with  a 
capital  made  up  of  premium  notes  by  direction 
of  the  statute,  the  legislature,  by  the  term 
"mutual  insurance,"  used  in  the  act>  must  be 
deemed  to  have  adopted  the  term  as  it  had  be- 
come known  in  the  legislation  of  the  state,  and 
as  expressed  in  the  Jefferson  &  Madison  County 
Mutual  Insurance  Company  charters. 

Laws  of  1836,  pp.  42  and  89. 

In  1849,  when  a  general  act  was  to  be  passed, 
it  had.  become  a  settled  feature  in  the  mutual 
insurance  companies  that  a  premium  note  in- 
stead of  a  cash  premium  was  essential  to  the 
idea  of  a  mutual  company;  and  that  interpre- 
tation of  the  word  "mutual,"  was  clearly  indi- 
cated by  the  requirement,  in  mutual  companies, 
oi  a  capital  made  up  of  premium  or  aeposit 
notes  instead  of  a  cash  capital,  which  was  re- 
quired in  companies  organized  on  the  plan  of 
stock  companies,  and  in  life  insurance. 

Act  of  1840,  p.  441,  §S  5,  6. 

An  additicMial  reason  to  infer  the  intent  of 
the  legislature  is  found  in  the  prevalence  of 
this  premium  note  principle  in  the  other  states. 

Angell,  424,  S  418. 

In  Indiana,  Connecticut,  Maine,  Massachu- 
setts, Vermont,  Illinois,  »ew  Hampshire,  Penn- 
svlvania,  and  many  othens,  the  legislatures,  at 
tne  time  of  the  act  of  1849,  had  adopted  the 
premium  note  system,  as  we  claim  it  to  be.  I 
infer  this  from  the  decisions  of  their  courts. 


without  an  actual  examination  of  the  acts  in 
the  several  states. 

It  is  some  evidence  of  the  necessity  of  having 
legislative  authority  for  issuing  policies  for  a 
definite  sum  paid  in  cash  in  lieu  of  a  premium 
note  that  a  special  enactment  has  been  resorted 
to  for  that  purpose,  instead  of  coming  in  under 
the  14th  section  of  the  general  act,  which  would 
have  given  the  power,  if  it  were  possible,  under 
the  provisions  of  that  statute. 

Session  Laws  of  N.  Y.  1849,  pp.  436,  184;  Ses- 
sion Laws  of  N.Y.1860,  p.  337;  Session  Laws  of 
N.  Y.  1852,  pp.  27,  399,  65;  3  Ohio,  N.  S.  348. 

4.  Another  and  to  our  minds  a  conclusive 
objection  to  the  exercise  of  this  power  of  re- 
ceiving a  definite  sum  in  lieu  of  a  premium 
note  (without  an  express  legislative  sanction) 
is,  that  it  destroys  the  principle  of  mutuality, 
which  is  the  leading  characteristic  of  mutual 
companies  formed  under  the  act  of  1849,  and 
confounds  the  operation  of  a  company  "organ- 
ized to  do  business  on  the  mutual  plan,"  with 
chat  of  those  companies  which  are  organized 
on  the  plan  of  stock  companies,  and  which  are 
in  their  nature  and  principle  antagonistic  to 
the  mutual  companies. 

To  illustrate  this  idea,  suppose  that  an  indi- 
vidual desires  to  make  an  insurance  in  a  mutual 
company.  He  makes  his  application  and  re- 
ceives a  policy  for  $1,000,  and  executes 
a  premium  note  for  $100,  and  pays  in  addition 
5  per  cent  of  that  sum  in  cash.  If  the  company 
is  prudently  and  successfully  managed  this  5 
per  cent  will  pay  expenses  and  all  ordinary 
losses.  But  he  is  liable  to  pay,  if  any  exigency 
like  a  disastrous  fire  renders  it  necessary  upon 
a  just  assessment  the  whole  of  his  $100  note 
to  satistv  the  losses  of  any  of  his  asso- 
ciates who  have  also  given  their  premium 
notes;  and  all  who  have  given  premium  notes 
share  in  this  contribution,  which  constitutes  the 
principle  of  mutuality.  Now,  let  us  sup- 
pose that  he  applies  to,  and  is  insured  in  a  stock 
company;  he  gets  his  policy  for  $1,000  and  pays 
for  it  1  per  cent — $10.  He  is  entitled  to  the 
same  indemnity  in  case  of  a  loss,  as  he  was  in 
the  mutual  company;  but  when  he  pays  his 
premium,  he  ceases  to  have  any  further  interest 
m  the  successful  operation  of  the  company;  he 
is  the  insured,  but  not  the  insurer.  In  the 
mutual  compmny,  he  was  not  only  the  insured, 
but  he  was  also  one  of  the  insurers,  and  suf- 
fered a  loss  by  the  loss  of  any  one  of  his  fellow- 
members.  By  the  device  in  question,  the 
makers  of  the  premium  notes  are  turned  into  a 
stock  company,  and  become  insurers  to  stock 
policy  holders  to  a  ruinous  amount,  without 
any  liability  on  their  part  to  eontribute  to  any 
loss  whatever. 

Rhinehnrt  v.  All  Mut.  Ins.  Co.  1  Pa.  359; 
Angell,  p.  424;  Bangs  ▼.  Oray,  12  N.  Y.  477- 
479;  7  W.  AS.  349,  35  L 

After  savins  "that  any  person  insured  is  a 
member  o)  uie  company,"  Gibson,  Ch.  J. 
says:  "and  on  no  other  plan  could  a  mutual 
company  be  constituted;  the  object  of  the 
members  being  to  share  each  other's  losses  for 
the  general  weal,  and  not  to  bear  the  risk  of 
losses  for  a  premium" — which  is  quite  signifi- 
cant, when  we  remember  that  the  stock  com- 
panies bear  the  risk  of  losses  for  a  premium. 

See,  also.  Mut.  Benefit  Ins.  Co.  v.  Jdrvis,  22 
Conn.  133^  145. 

62U.& 
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5.  There  Is  another  consideration  which 
aerves  to  show  tk&t  this  practice  of  receiving  a 
a  definite  sum  in  lieu  of  a  premium  note,  is 
whollj  unwarranted  by  the  spirit  of  the  act  of 
1849.  A  company  niimit,  in  the  course  of  two 
or  three  years,  entirely  change  the  charter  of 
a  mutual  insurance  company  into  that  of  a  stock 
company,  without  having  at  the  outset  a  dollar 
of  cash  capital,  and  in  defiance  of  the  prohibi- 
tion in  the  7th  section,  by  which  the  company 
was  forbidden  to  commence,  that  is,  to  do  anv 
business  as  a  stock  company,  without  a  stock 
capital.  Such  is  the  absurdity  into  which  our 
opponents  are  driven  by  their  own  hypothesis. 

II.  There  is  no  force  in  the  pretense  that  the 
definite*  sum  which  is  to  be  taken  in  lieu  of  a 
premium  note  is  really  an  equivalent  for  a  pre- 
mium note.  This  pretense  is  deceptive  and 
fraudulent  and  so  transparently  absurd  as  to 
deceive  no  one. 

It  can  never  be  an  equivalent  for  a  premium 
note,  unless  the  sum  is  as  large  as  that  expressed 
in  the  premium  note. 

The  premium  note  was  intended  to  be  so 
large  as  to  meet  all  possible  contingencies,  and 
no  one  was  expected  to  have  to  pay  the  whole 
of  it»  if  the  company  was  conducted  prudently. 
How,  then,  was  it  expected  that  individuals 
would  pay  in  cash  any  such  sum? 

There  can  be  no  mistake  in  the  ease  of  this 
company,  because  the  directors  who  framed 
the  by-laws  have  stated  the  definite  sum  to  mean 
the  ordinary  stodc  rates  in  the  fundamental 
laws  for  the  practical  operation  of  the  com- 
pany. 

III.  Conceding  that  the  receiving  a  definite 
sum  in  lieu  of  a  premium  note  was  a  practice 
not  authorized  by  the  statute  of  1849,  and  in 
violation  of  its  provisions,  the  insertion  of  such 
a  power  in  the  charter  would  not  legalize  such 
practice,  especially  as  those  who  dealt  with 
the  company  on  the  plan  of  stock  insurance, 
had  legal  notice  of  the  powers  of  the  Mutual 
Company. 

1.  The  act  of  1849  is  a  public  act  of  which 
all  must  take  notice;  and  the  act  requires  a 
copy  of  the  charter  to  be  filed  in  the  office  of 
the  secretary  of  state  and  county  of  Montgom- 
ery-, which  18  sufficient  notice. 

DutcheM  Cotton  Ma/nuf.  t.  Davit,  14  Johns. 
238.  245. 

The  name  and  by-laws  of  the  company  in- 
dicate that  it  was  a  mutual  insurance  com- 
pany. 

All  who  deal  with  a  corporation  are  bound 
to  know  the  powers  of  the  corporation  with 
which  they  d^  or  connect  themselves. 

4  McLean,  8;  Root  y.  Oodard,  3  McLean, 
102,  276;  Mumma  y.  Potomac  Co.  8  Pet. 
287. 

Tliough  not  a  technical  estoppel,  it  is  never- 
theless notice. 

2.  The  corporation  was  an  artificial  person 
with  limited  powers  embracing  only  those  ex- 
pressed and  such  as  are  necessary  to  carry  into 
effect  the  express  powers. 

1  R.  8.  of  N.  T.  699,  600,  IS  1,  2,  and  3; 
2  Kent,  279,  299. 

Their  powers  are  to  be  strictly  construed. 

Ang.  k  Ames,  Corp.  2d  ed.  64-67,  192,  193, 
200;  Chit  Cont.  536,  539;  People  v.  Vtioa 
Ins.  Co.  15  Johns.  383;  TKomaa  y.  Aohillet,  16 
3arb.  494,  6j  N.  Y.  F.  IfM.  Co.  y.  Ely,  2  Cow. 
21  How. 


709,  699;  X.  R.  Ins.  Co.  v.  Latrrence,  3  Wend. 
482;  Beatty  v.  M.  Ins.  Co.  2  Johns.  109,  114; 
L.  d  F.  Ins.  Co.  V.  M.  F.  Ins.  Co.  7  Wend.  31, 
34;  Safford  v.  Wycoff,  1  Hill,  11;  2  Hill,  249; 
Eng.  L.  &  Eq.  7,  506;  16  Eng.  L.  &  £q.  180;  30 
Eng.  L.  &  Eq.  120. 

3.  The  corporation  not  only  had  no  power  to 
issue  stock  policies  by  the  act,  but  the  doing  of 
these  acts  were  expressly  prohibited  by  S  f  of 
the  act,  and  were  void  for  that  reason. 

Tracv  v.  Talmafie,  14  N.  Y.  179,  Selden,  J.: 

'*It  has  lon|;  been  settled  that  contracts 
founded  on  an  illegal  consideration,"  "  or  pro- 
hibited by  some  positive  statute,  are  void." 
"That  a  contract  by  a  corporation  which  it  has 
no  legal  power  to  make,  is  void  and  cannot  be 
enforced,  it  would  seem  difficult  to  deny." 

Page  204,  Comstock,  to  the  same  effect  in 
the  note. 

Mr.  Henry  R.  Mysatt,  for  defendant  in 
error : 

The  leading  questions  presented  are: 

Ist.  Was  the  cash  policy  of  insurance  on 
which  this  action  was  brought,  ultra  vires  f 

2d.  Are  the  premium  notes  of  the  company 
capital  stock,  and  as  such  liable  to  pay  pro  rata 
the  losses  and  liabilities  of  the  company? 

I.  The  issuing  of  policies  by  this  company  for 
a  cash  advance  premium,  was  not  unlawful.  It 
was  not  the  exercise  of  a  power  not  granted  or 
forbidden  by  the  act  of  April  10,  1849,  but  it 
was  the  exercise  of  a  lawful,  and  necessary,  and 
proper  act. 

II.  This  question  was  distinctly  presented  by 
the  decision  of  the  court  of  appeals  of  New 
York  in  the  case  of  White,  Receiver,  against 
Uaight,  which  case  was  decided  at  the  last  De- 
cember term,  and  the  judgment  in  favor  of  the 
receiver  affirmed,  on  the  ground  that  the  note 
in  that  action  formed  part  of  the  original  capi- 
tal of  $100,000,  and  was  collectible  without 
any  all^ation  of  losses  and  without  an  assess- 
ment. That  case  is  reported  in  16  N.  Y.  310, 
but  only  the  opini(Hi  of  Denio,  Ch.  J.,  is  re- 
ported. Opinions  were  written  by  two  others 
of  the  then  members  of  the  court  of  appeals, 
and  this  question  is  debated  by  said  two  of  the 
members,  to  wit:  Mr.  Justice  Brown  and  Mr. 
Justice  8hankland.  The  following  extract 
from  the  opinion  of  Mr.  Justice  Brown  is  in 
point: 

''The  1st  section  of  the  act  of  1849  is  suffi- 
ciently broad  and  comprehensive  in  its  terms  to 
authorize  the  existcoioe  of  companies  with  pow- 
er to  make  insurance,  both  upon  the  mutual 
and  stodc  principle.  The  21st  section,  which 
provides  for  uniting  a  cash  capital  to  any  ex- 
tent, as  additional  security  to  tne  members  over 
and  above  their  premium  and  stock  shares, 
certainly  favors  that  construction.  .  .  . 
.  .  The  8th  section  of  the  company's  charter 
contains  an  express  provision,  that  any  per- 
son applying  to  the  company  for  insurance,  may 
"pay  a  cash  premium  in  addition  to  a  premium 
note,  or  a  definite  sum  in  money  to  be  fixed  by 
the  corporation  in  full  for  insurance  and  in 
lieu  of  a  premium  note."  All  the  policies  to 
which  the  defendant's  answer  takes  exception 
were  issued  under  this  provision.  When  he  be- 
came a  member  he  was  cognizant  of  its  exist- 
ence and  must  be  deemed  to  have  assented  that 
the  contracts  should  be  mnde  nnd  the  policiea 
issued  in  conformity  with  it.    In  executing  t>>is 


Sfr-W                                    SuFBEUE  CouBT  OF  THK  UnuxD  SIAIE6.  Die.  Trail, 

part  of  their  trust  the  directors  represented  Urn,  tbe  balance  In  not«i,  could  recover  an  aaaesa- 

HUd  did  no  more  tluin  be  aaeeiitMl  tiuy  should  ment  on  the  latter,  although  the  proportion  of 

do.     The  moneys  received  bv  them  upon-  this  cash  received  from  the  various  members  differed 

class  of  risks  have  been  applied  to  the  uses  of  from  each  other,  whereby  inequality  was   pro- 

the  corporation  in  the  payment  of  loages,  charge-  duced.  unless  the  defendant  could  show  that  he 

able  pro  rata  upon  the  premium  notes,  his  own  was  injured  thereby. 

amongst  the  number.  To  that  extent  his  note  These  authorities  eonflnn  tbe  views  I  have 
hat  been  exonerated  and  he  has  been  benefltcd.  above  taken,  that  equality  is  not  attainable,  nor 
TTpOfl  the  plainest  principles  of  justice,  he  does  Its  absence  render  these  companies  the  less 
should  not  be  allowed  to  set  ap  acts  of  whicli  mutual  insurance  compsJiies  on  that  account. 
ha  was  cognizant,  and  to  which  he  gave  his  as-  It  appears  from  said  opinions,  that  said  jus- 
sent,  and  of  which  he  hoi  taken  the  benefit,  in  tices  regarded  the  payment  of  an  advance  cash 
evasion  and  repudiation  of  bis  contract"  premium   as   the   lawful    and   proper   exercise 

The  following  is  an  extract  from  the  opinion  of    the   powers    granted   In    the    statute    and 

of  Mr.  Justice  Shankland:  the  charter,  and  as  beneficial  to  the  members; 

"It  is  now  urged  against  tbe  validity  of  this  and  that   by   the   well   known    and   continued 

6th  clause  of  the   charter,   that   the  taking  of  course  of  business    of   the   c<Mnpany,  the  poli' 

cash  premiums,  in  lieu  of  premium  notes,  is  not  cies    issued    therefor    precluded    the    company 

in  accordance  with  the  mutual   principles  hi  from    repudiating    these    contracts    issued    ta 

which  this  company  was  authorized  to  be  or-  those  who  parted  with  value  up<Hi  the  faith  of. 


ganized,  because  it  might  happen  that  the  mak-  and  in  consideration  of  their  interest  i 

'  ■ '     premium  notes  may  have  to  pay  more  ■ 

u  who   pay  cash  premiums.    To  this  it  _ 

mav  be  justly  answered  that  the  act  nowhere  with   a   stock   branch   engrafted   on   it.     It   ia 

declares  what  is  mutuality,  nor  does  it  either  purely  a  mutual    insurance    company    and  as 


if  the  premium  notes  may  have  to  pay  more  company. 

jiprPBsly  or    impliedly    r^uire   that  premium    such  has  power  to  Issue  polic _. 

notes  shall  be  given  by  persons  insured  after  for  a  cash  premium,  or  premium  note,  or  both, 

the  orgnniiation  of  the  company.     ...     It  T%is   company  was  formed  under  a  general 

certainly  cannot  be  alleged  as  a  want  of  mu-  law,  which  was  passed   at   the   last  session  of 

tuality,   that   some   members   of   the   company  tba   legislature,    after   an   amendment   of    the 

have   paid  their  premiums  in  cash  iastesj  vt  c^iarter  of  the  Albanv  County  Mutual   Insur- 

fiving  a  note.    It  is  rather  beneficial  than  other-  aneo   Company.     By   its   charter,   like   to   the 

....    .L_    _.._.    _.  .i>_ iiv — .Company,   it    expressly    allows  of  the 

remium    in    the    place  of  the  premium 
r  of  both  the  cash  premium  and  the  pra- 

was  so  in  this  cose.  mlum  note. 

Perfect  equality  and  mutuality  between  the  "The  leading  principle  of  mutual  insuranm 

memhers  of  this  company  is  impossible,  nor  is  companies  is,  that  eacn  person  whose  property 

it  contemplated  by  the  statute.     The  different  is  insured,  becomes  a  corporator  or  a  member 

localities  in  which  insured  property  is  situated,  of  the  company." 

the  mode  in  which  fires  are  kept,  and  the  care  Angell,   Fire   and   Life   Insuranoe,  4S  |   10; 

of  t'       nvners,  varies  the  risks  infinitely;  yet  Susquehanna  Int.   Co.  v.  P«rrina,   7   W-   ft  S. 

this  u.  ■  >;i'eity  of  risk  is  called  mutual  insurance.  34B ;  Liteom  v.  Boaton  Utii.  Fir«  Int.  Co.  9  Met. 

It  is  so  in  fact ;  for  what  parties  agree  shall  be  206. 

considered    mutuality,    the    law   will   adjudge  "A  mutual  insurance  company,  in  its  origin. 

BO.    .    .    .  was  a  body  of  persons  each  of  whom  was  de- 

But  the  defendant  became  a  member  of  this  sirous  of  eFTecting  an  insarance,  and  he  agreed 

Mmpany,  with   full   knowledge  of  the  aharter  with  the  rest  of  tbe  members  to  ccmtribute  his 

and  by-laws   thereof-     That  charter  gave  him  premiums  to    a    common    fund,    on  the  terms 

an  election  to  be  insured  for  cash  or  on  a  pre-  that  he  should  be   entitled    to   receive  out  of 

mium  note.    He  cho.'<G  the  latter  mode,  as  most  that  fund." 

likely  to  cost  less  in  the  end.    If  he  mistook  in  Dodesdell,  S2;  Angell,  Tire  and  Life  Ins.  422, 

this  respect  he  should  not  be  heard  to  say  there  t  4'3. 

was  not  complete  and  perfect  mutuality  between  "The  whole  body  becomes  reciproeallv  bound 

the  members  of  the  company.  to    make   good    the    losses,   and    are   literally 

There  have  been  several  decisions  in  the  su-  mutual  insurers."     li. 

preme  court  of  this  state  which  concur  in  this  Parsons   says  that  there  are  "mutual  oom 

construction  of  the  statute;  some  of  which  are  panics   In  which   everyone  who  Is  insured  be- 

reported  and  none  reported  to  the  oaotrarr  that  oomea,  thereby,  a  member." 

1  am  aware  of.  P"*-  Mere  L.  489. 

21  Barb  8   C  610  Beynolds,  Life  Assurance,  p.   180,  refers  to 

In  Ohio  liut.  In».   Co.  t.  Uariatta  Woolm  Hie  difficulty  of  OTllecting  assessmento  on  notes 

yae.  3  Ohio   St.   348,   the   sUtute  authorized  ?!^^^  ,"L     l'!'^"'    /    t^  amount,  and  are 

the  company  to  take  cash  premiums  in  lieu  of  '"'^'«  *"  ^^^^f  ™  '"w'^f  T^'  asBcssmwits ; 

..».., :...^At»    „.-  t„  ^„.  „^^^!,.^  -...^    „*  *"«  t"*"  remarks:  "to  obviate  these  objections, 

Fr    1^-     ^1.    I  ^    <f       T^/^w'*u  '"'<"»'"    modifleaticn    of    the    mutual    systen^ 

the  election  of  the  insured;  it  was  held  that  the  i,„  been  introduced  by  some  compame^  w^ 

company  was  nevertheless  a  mutual  oompany,  j,  ,„  the  assured  to  pay  the  whole  prelum  In 

but  that  tbe  cash  premiums  must  be  applied  to  ^^^fi " 

losses  occurring  on  policies  concurrent  in  time  "fhe  giving    (rf    the    premium    note  U  not 

with  the  note  policiea.     Bo  in  3d  Gray,  Mass.  necessary  to  the  consummation  of  tbe  eontraot 

210,  it  was  held  that  a  mutual  insurance  com-  of  insurance." 

pany,  which  look  part  cash  for  pTemiumi  and  Blanehnrd  v.  Watte,  28  Me.  51. 

M  S<  v.  ■• 


1858. 


Union  Insxtbancb  Co.  v.  Hogs. 


SIMM 


This  company  was  purely  a  mutual  insurance 
company. 

The  case  of  The  Utioa  Insurance  Co,  v.  Bria- 
tol,  decided  at  the  general  term  in  the  5th  dis- 
trict of  New  York,  in  which  case  the  opinicm 
of  the  court  is  by  Justices  Allen  and  Pratt,  was 
the  case  of  a  stodc  branch  engrafted  on  a  mutual 
insurance  company. 

Mutual  insurance  companies  were  formed  in 
Ohio  in  1844^  with  charters  like  the  one  in  ques- 
tion. 

In  the  Ohio  Mui.  Ins.  Co.  v.  Marietta  Woolen 
Fac.  3  Ohio  St.  348,  it  was  held  that,  in  cases 
of  losses  on  policies  issued  on  cash  premiums, 
the  cash  fund  must  be  first  ezhaustcKi  to  meet 
■aid  losses,  and  then  resort  may  be  had  to  the 
premium  notes. 

In  the  case  of  Ttickerman,  Receiver,  ▼.  Mo- 
Lean,  in  the  superior  court  of  New  York,  the  de- 
fense in  an  action  on  a  premium  note  was,  that 
it  was  assessed  to  pa^  cash  policy  losses.  By 
the  court,  Duer,  Justice: 

*^hia  is  clearly  no  defense.  The  company 
had  the  rieht  by  statute  and  their  charter  to 
receive  cash  premiums  and  issue  policies  oa 
them,  and  the  defendant's  note  has  been  greatly 
reliered  by  the  practice.  It  was  the  best  thing 
the  company  could  do.  These  notes  are  the 
basis  of  the  transactions  of  the  company, 
and  they  must  be  paid  when  the  cash  is  ex- 
hausted. The  plaintiff  is  entitled  to  judg- 
ment." 

This  question  was  also  decided  at  the  gen- 
eral term  of  the  supreme  court  of  New  York, 
in  the  6th  district,  in  the  case  of  White,  Re- 
ceiver, V.  Haight,  16  N.  Y.  310,  Justices  Mason, 
Gray,  and  Balcom,  concurring  in  the  decision. 

See,  also.  Shaughnessy  v.  The  Rensselaer  Ins. 
Co.  21  Barb.  610. 

3.  This  company  had  power  to  issue  policies 
of  insurance  for  a  cash  premium. 

The  plaintiff  in  error's  argument  is  that 
these  cash  policies  engrafted  a  stock  branch 
upon  a  mutual  insurance  company  and  that 
said  cash  policy  should  be  repudiated  as  uUra 
vires. 

Admit,  for  the  argument,  that  the  act  of 
April  10,  1849,  contains  no  express  authoritv 
to  the  corporation  to  issue  policies  for  a  cash 
premium;  it  does  not  follow  that  the  corpora- 
tors are  not  answerable  for  losses  arising  from 
said  policies  in  their  corporate  capacity.  The 
company  have  received  value  for  them  in 
cash  and  it  hardly  comports  with  fair  dealing 
that  they  should  seek  to  exonerate  themselves 
from  a  debt  <m  this  account,  contracted  \y 
sjkd  thorough  their  accredited  directors.  It  is 
not  true  that  a  corporation  cannot  bind  the 
corporators  beyond  what  is  expressly  author- 
izea  in  the  act  of  incorporation.  There  is 
power  to  make  policies  of  insurance,  and,  if  a 
series  of  such  contracts  based  on  a  cash  pre- 
mium have  been  made  openly  and  palpably 
within  the  knowledge  of  the  corporators,  the 
public  have  a  right  to  presume  tnat  they  are 
within  the  scope  of  the  authority  granted,  un- 
less it  can  be  established  that  cash  in  hand  is 
not  as  good  as  a  premium  note. 

The  court  of  appeals  in  New  York  says  fax 
Conover  v.  The  Mut.  Ins.  Co.  1  N.  Y.  292: 
"incorporated  companies  whose  business  is 
Eeoessarily  conducted  altogether  by  agents, 
should  bo  required  at  their  peril  to  see  to  it 
tl  How.  U.  8^  Book  16. 


that  the  oflBcers    and    aeents    whom  they  em- 

Sloy,  not  only  know  what  their  powers  snd 
uties  are,  but  that  they  do  not  habitually,  and 
as  a  part  of  their  system  of  business,  transcend 
those  powers.  How  else  are  third  persons  to 
deal  with  them  with  any  decree  of  safety?" 

When  a  charter  and  act  of  incorporation  and 
the  statute  are  silent  as  to  what  contracts  cor- 
porations may  make  as  a  general  rule,  it  has 
power  to  make  all  such  contracts  as  are  neces- 
sary and  usual  in  the  course  of  business,  as 
means  to  enable  it  to  attain  the  object  for  which 
it  was  created. 

•  Ang.    &    A.  Corp.    2d    Am.    ed.    200,    and 
cases. 

The  creation  of  a  corporation  for  a  specified 
purpose  implies  a  power  to  use  the  necessary 
and  usual  means  to  effect  that  purpose;  and 
though  their  charters  were  entirely  silent  on 
the  subject,  banks  would  necessarily  be  em- 
powered  to  issue  and  discount  promissory  notes 
and  bills  of  exchange,  and  insurance  com- 
panies to  make  contracts  of  indemnity  against 
losses  by  fire. 

Ketehum  v.  The  City  of  Buffalo,  21  Barb. 
300;  Broughton  v.  Manoh.  Waterworks  Co.  3 
B.  k  Aid.  11,  12;  Yarhorough  v.  Bank  of  Eng* 
land,  16  East,  6;  Murray  v.  E.  Ind.  Co.  5 
B.  k  Aid.  204;  Edie  v.  E.  Ind.  Co.  2  Burr. 
1216. 

Corporations  are  liable  even  for  torts  and 
trespasses,  but  their  charter  does  not  authorize 
them. 

Beach  V.  Fulton  Bank,  7  Cow.  485;  Life 
d  Fire  Im.  Co.  v.  MecK  Fire  Ins.  Co.  7  Wend. 
31. 

The  case  of  Btoney  v.  The  Am.  Life  Ins.  Co, 
11  Paige,  635,  decides  that  the  negotiable  secur- 
ity of  a  corporation,  which  upon  its  face  ap- 
pears to  have  been  duly  issued  oy  such  corpora- 
tion, and  in  conformity  with  the  provisions  of 
its  charter,  is  valid  in  the  hands  of  a  hona  fide 
holder  thereof,  although  such  security  was,  in 
fact,  issued  for  a  purpose  and  at  a  place  not 
authorized  by  the  charter  of  the  company,  and 
in  violaticm  of  the  laws  of  the  state  where  it 
was  actually  issued. 

When  corporations  "confine  themselves  to 
the  purposes  and  objects  of  their  incorpora- 
tion, they  should  not  be  deemed  as  transcend- 
ing their  authority,  but  should  be  regarded  as 
aciinff  within  the  scope  of  those  implied  ind- 
dentiu  powers  necessary  to  the  full  and  advan- 
tageous development  of  those  which  are  ex- 
pressly given." 

Mead  v.  Keeler,  24  Barb.  24;  see,  also, 
Wright  V.  Scott,  in  House  of  Lords,  24  Eng.  L. 
k  £q.;  Mclntyre  v.  Preston,  5  Gilm.  48. 

when  by  its  charter  a  company  is  prohibit- 
ed insuring  on  property  to  an  amount  exoeed- 
ins  two  thirds  of  its  value,  yet  if  the  company 
voluntarily  insure  to  a  greater  amount  with- 
out any  fraud  on  the  part  of  the  insured,  the 
policy  IS  not  thereby  void.    31  Maine,  220. 

By  the  21st  section  of  the  act,  the  company 
may  "unite  a  cash  capital  to  any  extent  as  an 
additional  security  for  the  members,  over  and 
above  <hdr  premium  and  stock  notes." 

This  word  "premiums,"  as  here  used,  es- 
tablishes the  right  of  this  company  to  reoeivit 
advance  premiums  for  policies.  The  certificato 
of  the  comptroller  is  ^'that  the  company  ai« 
in   possession   of   the  capital,   premiums,    or 
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engagements  of  insurance/'  as  the  case  may 
be. 

In  Hone  et  al.  Receivers,  t.  Allen  and  Paxson, 
reported  in  the  note  to  Brouwer  v.  Applfihy,  1 
Sandf.  S.  C.  185,  Jones,  Ch.  J.,  says:  "The 
company  purports  to  be  a  mutual  insurance. 
Originally  mutual  insurance  was,  where  all  the 
insurers  agreed  to  apportion  sill  the  losses 
among  themselves  ratably."  The  learned  Chief 
Justice  says  further:  "The  system  underwent 
various  modifications.  Notes  were  dispensed 
with,  to  rely  on  premiums  only,  or  on  insurances 
agreed  for  as  soon  as  the  company  was  ready 
to  make  them.  In  this  respect  the  parties  were 
left  much  to  fix  their  own  standara." 

Art.  10  expressly  allows  this  premium  to  be 
paid  in  a  definite  sum  in  money,  m  full  for  said 
insurance,  and  in  lieu  of  a  premium  note. 

The  act  incorporating  the  Schoharie  Mutual 
Insurance  Company  allowed  the  making  of  con- 
tracts of  insurance  "for  such  term  or  terms  of 
time  and  for  such  premium  or  consideration  as 
may  be  agreed  on." 

Session  Laws  of  New  York,  1831,  p.  280,  § 
2;  see,  also^  Session  Laws  of  New  York,  1832, 
p.  129,  S  2;  Session  Laws  of  New  York,  1834,  p. 
182,  S  2;  Session  Laws  of  New  York,  1836,  p. 
315;  Session  Laws  of  New  York,  1848,  p.  66. 

The  real  question  here  is  whether  this  com- 
pany, by  its  agent  and  the  consent  of  its  cor- 
porators, could  carry  on  its  business  in  any 
given  mode,  and  act  contrary  to  the  general 
course  of  business  of  such  corporation,  so  lon^ 
as  it  proved  profitable^  to  the  company,  and 
when  a  disaster  occurs,  be  allowed  to  Kliield 
themselves  from  liability  by  a  resort  to  a  more 
than  literal  construction  of  their  charter  pow- 
ers, which  they  themselves  had  extended  by  a 
liberal  construction  of  its  terms. 

It  would  seem  that  there  could  be  but  one 
answer;  and  such  is  the  uniform  current  of  the 
more  recent  decisions  upon  the  subject. 

Curtis  V.  Leavitt,  15  N.  Y.  9,  and  authorities 
there  cited ;  E.  Co.  R.  Co.  v.  Hawkea,  35  Eng.  L. 
&  Eq.  8,  and  authorities  there  cited. 

11.  The  premium  notes  of  this  company  con- 
stitute its  capital  stock,  and  as  such  are  liable 
to  pay  all  the  losses  and  liabilities  thereof. 

Uroicn  V.  Orooke,  4  N.  Y.  51 ;  Van  Buren  v. 
Chenango  Co.  Muf.  Ins.  Co.  12  Barb.  676. 

It  has  been  decided  in  Pennsylvania  that  tlio 
deposit  or  premium  notes  of  a  mutual  insurance 
company  are  part  of  its  capital. 

Rhinehart  v.  Allegheny  Co.  Mut.  Ins.  Co.  1 
Pn.  359,  and  the  court  of  appeals  of  New  York, 
in  Hyde  v.  Lynde,  4  N.  Y.  391,  by  Bronson,  Ch. 
J. :  "1  agree  with  the  supreme  court,  that  the 
deposit  or  premium  notes  are  to  be  regarded  as 
eapital,  for  the  security  of  those  who  may  deal 
with  the  company." 

As  these  premium  notes  are  a  security  for  all 
who  may  deal  with  these  companies,  and  as  this 
company,  aii  appears  by  the  pleadings,  has 
issued  more  policies  for  a  cash  advance  pre- 
mium than  for  premium  notes,  and  has  received 
$43,000  for  said  cash  policies,  and  expended  the 
same  in  payment  of  the  general  liabilities  of 
said  company,  common  justice  and  mutuality 
would  seem  to  require  that  said  premium  notes 
be  applied  equally  to  pay  all  the  just  creditors 
of  this  company. 


Mr.  Justice  Nelson  delivered  the  opinion  of 

the  court: 

This  is  a  writ  of  error  to  the  circuit  court  (if 
the  United  States  for  the  northern  district  of 
New  York. 

The  suit  was  brought  against  the  defendants 
on  a  policy  of  insurance  against  fire,  in  the  sum 
of  $2,500,  upon  a  paper  mill,  machinery,  and 
stock  of  one  R.  K.  Kounsler,  of  the  state  of 
Virginia,  the  property  situate  in  that  ttate. 
The  defendants  are  incorporated  under  the  laic's 
of  the  state  of  New  York,  and  the  place  of  busi- 
ness at  the  village  of  Fort  Plain,  an  interior 
town  of  that  state.  The  policy  and  all  interest 
under  the  same  have  been  duly  assigned  to  the 
plaintiiT. 

There  is  no  question  in  the  case  upon  the  loss^ 
or  upon  the  preliminary  proofs :  the  defense  be- 
ing placed  exclusively  upon  a  defect  of  author- 
ity m  the  defendants  to  issue  the  policy.  The 
act  of  the  legislature  of  >iew  York,  passed  April 
10,  1849,  under  which  they  were  incorporated^ 

f>rovided,  S  1,  that  any  number  of  persons,  not 
ess  than  thirteen,  might  associate  and  form  an 
incorporated  company,  among  other  things,  to 
^make  insurance  on  dwellings,  houses,  ["61 
etc.,  against  loss  or  damage  by  fire;  §  3,  that 
these  persons  should  file  in  the  office  of  the  sec- 
retary of  the  state  a  declaration,  signed  by  them^ 
expressing  their  intention  to  form  a  company 
for  transacting  the  business  of  insurance,  which 
declaration  should  comprise  a  copy  of  the  char- 
ter proposed  to  be  adopted  by  them,  and  requir- 
ing notice  of  their  intention  to  be  published  in 
a  newspaper  a  given  number  of  weeks.  Section 
4  provides  for  opening  books  of  subscription  to 
the  capital  stock,  and  that  in  case  the  business 
of  the  company  was  to  be  conducted  on  the  plan 
of  mutual  insurance,  then  to  open  books  to  re- 
ceive propositions  and  enter  into  agreements  in 
the  manner  afterwards  specified;  which  in  sub- 
stance is,  that  the  company  shall  not  commence 
business  until  agreements  shall  have  been  en- 
tered into  for  insurance,  the  premiums  on 
which  shall  amount  to  $100,000,  and  notes  have 
been  received  in  advance  for  the  premiums  on 
such  risks,  payable  at  the  end  of  or  within 
twelve  months  from  date,  which  notes  shall  be 
considered  a  part  of  the  capital  stock,  and  shall 
be  deemed  valid,  negotiable,  and  collectable,  for 
the  purpose  of  paying  losses  or  otherwise.  Sec- 
tion 11,  that  the  charter  of  the  company  should 
be  examined  by  the  attorney  general  of  the 
state,  and  if  found  in  accordance  with  the  re- 
quirements of  the  act^  and  not  inconsistent  with 
the  Constitution  or  laws  of  the  state,  he  should 
certify  the  same  to  the  comptroller  of  the  state; 
and  thereupon  the  comptroller  should  institute 
an  examination  to  ascertain  if  the  company  had 
received  and  had  in  its  actual  possession,  the 
cai)ital  premiums,  etc.,  to  the  full  extent  re- 
quired by  the  act ;  and  upon  a  certificate  to  this 
efi'ect  by  the  comptroller,  filed  in  the  office  of 
the  secretary  of  state,  this  officer  should  furnish 
the  company  with  a  certified  copy  of  the  charter 
and  certificates,  which,  upon  being  filed  in  the 
office  of  the  derk  of  the  county  in  which  the 
company  is  located,  shall  be  its  authority  to 
commence  business  and  issue  policies. 

By  §  10  it  is  made  the  duty  of  the  corporators 
to  declare  in  the  charter  the  mode  and  manner 
in  which  the  corporate  powers  conferred  bv  the 
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general  act  are  to  be  exercised;  and  by  §  12  the 
corporators,  trustees,  or  directors,  as  the  case 
32*]  *may  be,  shall  have  power  to  make  such 
by-laws,  not  inconsistent  with  the  Constitution 
or  laws  of  the  state,  as  may  be  deemed  neces- 
sary for  the  government  of  its  officers  and  the 
conduct  of  its  affairs. 

By  the  5th  section  of  the  charter  formed  un- 
der this  general  act,  it  is  provided  that  the 
rights,  powers,  etc,  conferred  by  law  on  the 
company,  shall  be  vested  in  and  exercised  by  a 
board  of  directors,  to  consist  of  thirteen  per- 
sons, to  be  elected  by  persons  holding  the  poli- 
cies of  insurance  in  the  company  or  their  prox- 
ies, and  one  vote  shall  be  allowed  on  every  one 
hundred  dollars  insured.  The  8th  section  of 
the  charter  provides  that  the  rates  of  insurance 
shall  be  fix^  and  regulated  by  the  company; 
and  premium  notes  therefor  shall  be  received 
from  the  insured,  and  shall  be  paid  at  such  time 
or  times  and  in  such  sum  or  sums  as  the  com- 
pany shall  from  time  to  time  require;  and  any 
person  applying  for  insurance,  so  electing,  may 
pay  a  cash  premium,  in  addition  to  a  premium 
note,  or  a  definite  sum  in  money,  to  be  fixed  by 
the  company,  in  full  of  said  insurance  and  in 
lieu  of  a  premium  note. 

The  policy  in  question  was  issued  on  the  pay- 
ment of  a  cash  premium,  under  this  8th  section 
of  the  charter,  the  insured  paying  a  gross  sum 
of  ^6.25  for  the  insurance  of  his  paper  mill 
and  stock  to  the  amount  of  $2,500  for  one  year. 

The  ground  taken  in  the  defense  is  that,  ac- 
cording to  the  general  act  under  which  the  de- 
fendants were  organized,  they  were  empowered 
to  make  contract  and  issue  policies  of  insur- 
ance to  such  persons  only  as  became  members 
of  the  company  by  giving  premium  notes;  and 
that  the  8th  section  of  the  charter,  providing 
for  the  payment  of  the  premium  in  cash,  was 
without  authority,  and  the  policy,  therefore, 
void. 

It  is  stated  in  the  plea  upon  which  the  ques- 
tion in  the  case  is  raised,  that  from  the  time 
the  company  began  business  (August,  1850)  till 
June.  185.3,  when  it  became  insolvent,  over  two 
thousand  policies  were  issued,  founded  upon 
premium  notes,  and  over  two  thousand  five 
hundred  founded  upon  cash  premimus;  and 
that  the  amount  of  $43,000  was  received  by 
the  compsjiy  for  policies  issued  upon  cash  pre- 
miums. 

63*]  *The  general  act,  conferring  the  power 
upon  companies  organized  under  it  to  make  con- 
tracts of  insurance  against  fire,  and  issue  poli- 
cies, provides  for  a  certain  amount  of  capital 
($100,000),  secured  by  premium  notes  upon  en- 
gagements of  insurance  entered  into  by  the 
companies,  as  a  condition  to  the  right  of  com- 
mencing the  business  of  insurance.  This  cap- 
ital, thus  obtained,  is  essential  to  a  complete 
organization  under  the  act;  for,  without  it, 
the  corporation  is  forbidden  to  enter  upon  the 
business  of  insurance. 

These  preliminary  engagements  and  the  giv- 
ing of  premium  notes  were  designed  as  an  im- 
mediate security  to  persons  who,  confiding  in 
the  responsibility  of  the  company,  should  make 
application  for  insurance  on  its  going  into  oper- 
ation. 

The  notes  thus  constituting  capital  are  to  be 
made  payable  at  or  within  a  year  from  their 
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date;  they  may  be  made  payable,  therefore, 
within  the  terms  of  the  act,  on  demand,  or  at 
any  short  period;  and  they  are  made  negotiable 
and  collectable  for  the  payment  of  any  losses 
which  may  accrue  in  the  business  of  insurance 
or  otherwise.  And  it  has  been  held  in  the 
court  of  appeals,  in  New  York,  that  they  are 
collectable  by  the  company,  irrespective  of 
losses,  or  assessments  to  pay  losses.  16  N.  Y. 
310;  2  Smith. 

Now,  although  the  general  act  provides  for 
premium  notes  upon  these  preliminary  engage- 
ments of  insurance  to  be  consummated  on  the 
organization  of  the  company,  and  with  a  view 
to  capital  upon  which  to  begin  the  business  of 
insurance,  there  is  no  provision  to  be  found  in 
it  prescribing  the  moae  or  manner  in  which 
premiums  shall  be  paid  or  secured  after  the 
company  has  become  organized  and  commenced 
operations.  That  seems  to  have  been  left  to  bo 
regulated  in  the  charter  formed  under  the  act. 

The  provision  prescribing  the  giving  of  note« 
in  advance  for  premiums,  with  a  view  to  create 
capital,  has  no  necessary  relation  to  the  subject 
of  premiums  to  be  received  by  the  company 
after  its  organization,  and  in  the  course  of  con- 
ducting its  ordinary  business.  The  act  had  in 
view  a  difl'erent  object  in  requiring  the  giving  of 
these  notes,  and  provided  specially  K)r  their 
disposition  and  use  with  reference  thereto. 
They  'are  made  a  part  of  the  capital  stock  [*64 
of  the  company,  and  negotiable  and  collectable 
for  the  payment  of  losses  or  otherwise,  and,  as 
we  have  seen,  collectable  as  such  capital,  irre- 
spective of  loss  or  assessment  for  losses;  and  as 
they  may  be  made  payable  on  demand,  or  at  a 
short  day,  are  convertible  into  money,  according 
to  the  decision  in  the  court  of  appeals  of  New 
York,  immediately  on  the  company's  becoming 
organized  and  ready  for  business. 

Even  if  this  provision  could  be  regarded  as 
bearing  upon  the  subject  of  premiums  after 
the  organization  of  the  company,  it  would 
furnish  but  feeble  support  to  the  argument 
against  cash  premiums,  the  difference  being 
simply  between  cash  and  a  note  payable  and 
collectable  immediately.  According  to  the 
act,  and  construction  given  to  it  in  the  case 
referred  to,  these  notes  have  no  necessary  ex- 
istence after  the  organization  of  the  company. 
They  may  then  be  converted  into  money.  They 
seem  to  have  been  made  necessary  under  t'lis 
system  of  insurance  while  the  company  was  in 
the  process  of  organization,  by  way  of  furnish- 
ing the  incipient  amount  of  capital  required  by 
the  act. 

It  is  argued,  however,  that  the  company  in 
question  is  a  mutual  insurance  company,  as 
declared  by  the  act;  that,  according  to  this 
system,  the  insured  must  be  a  member  of  it, 
and  that  a  person  insured  upon  a  cash  premi- 
um, without  any  further  liability,  cannot  '"^  a 
member.  This  argument  is  not  well  founded, 
either  upon  principle  or  authority.  Admitting 
that  the  insured  must  be  a  member  of  the  com- 
pany, he  is  made  so  by  the  payment  of  the  cash 
premium.  The  theory  of  a  mutual  insurance 
company  is,  that  the  premiums  paid  by  each 
member  for  the  insurance  of  his  property  con- 
stitute a  common  fund,  devoted  to  the  payment 
of  any  losses  that  may  occur.  Now.  the  cash 
premium  may  as  well  represent  the  insured  In 
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the  common  fund  M  the  premium  note;  and  pervise  the  preliminary  steps  made  necessary  to 

this  dass  of  companies  has  been  so  long  en-  the  organization  of  the  company,  and  to  certify 

ffaged  in  the  business  of  insurance,  it  may  well  that  it  had  conformed  to  the  provisions  of  tlw 

be  that  they  can  determine,  with  sufficient  cer-  act,  and  the  latter  officers  especially,  that  the 

tainty  for  all  practical  purposes,  the  just  differ-  charter  was  in  accordance  witn  it,  is  deserring 

ence  in  the  rates  of  premium  between  cash  and  of  consideration.    Under  the  construction  thus 

notes.    These  mutual  companies,  possessing  the  given,  numerous  comnanies  have  been  orj^anized 

65*]  authority  contained  in  the  8th  section  *of  with  charters  like  the  present,  providing  for 

this  charter,  namely:  to  take  cash  premiums  or  cash  premiums,  or  premium  notes,  at  the  eleo- 

premium  notes,  are,  at  the  present  aay,  in  oper-  tion  of  the  insured,  and  an  extensive  business  of 

ation  in  several  of  the  states,  and  it  has  never  insurance  carried  on  in  New  York  and  several 

been  supposed  that  the  mutual  principle  has  of  the  sister  states ;  and,  althourii  this  practical 

been  thereby  abrogated.  construction  cannot  be  admitted  as  controlling, 

3  Ohio,  348,  N.  S.  it  is  not  to  be  overlooked,  and  perhaps  should 

It  has  also  been  argued,  that  inasmuch  as  the  be  regarded  as  decisive  in  a  case  of  doubt^  or 

defendants  have  been  organized  upon  the  prin-  where  the  error  is  not  plain, 

ciple  of  a  mutual  insurance  company,  its  busi-  The  judgment  of  tlie  court  heXow  is  affirmed. 

ness  must  be  conducted,  as  it  respects  the  pre-  Mr.  Justice  Daniel  dissents  on  the  ground  of 

miums  to  be  received,  according  to  the  plan  of  a  want  of  jurisdiction, 
mutual  companies  previously  chartered  in  the 

state  of  New  York.     If  the  previous  companies  ^^_ 
were  required  by  their  charters  to  receive  pre- 
mium notes,  and  not  cash,  then  this    require-  -orkaQ  xirTxrAxra    di«  x^  s*«« 
ment  distinguishes  them  from  the  one  before  ^^^^  WINANS,  Plif,  in  Err^ 

sion,  then  they  were  left,  like  the  present  one,  THE    NEW    YORK  ANDERIE  RAILROAD 

to  regulate  the  mode  of  payment  at  discretion.  OUMFANx. 

Besides,  mutual  companies  upon  both  plans  had 

been  chartered  by  the  legislature  of  New  York  (See  S.  C.  21  How.  88-103.) 

previous  to  the  act  of  1849,  and  hence  no  infer-  ti..^.tj         ,»•                ^«.         j 

ence  can  be  drawn,  as  it  respects  the  charters  of  f  ormal  ohjeoUon  to  deposition  cannot  he  made 

previous  companies,  from  the  unexpressed  in-  <**  *?<**»  ^^^^  ^"^^  **  **^«»  ^^?^«  *''*^'  ^^ 
tent  of  the  legislature  in  this  act,  if  otherwise  nation  to  suppress  or  Teexamin^-^perts, 
admissible.  ***  wnat  may  he  examined — not  to  prove  con- 
The  true  answer,  however,  to  this  argument,  struotion  of  instrument S'-error,  what  «•  not, 
we  think,  is  that  in  the  absence  of  any  refer-  •»»  refusing  construction  or  evidence. 
ence  to  previous  charters  by  which  the  pro- 
visions of  the  same  might  have  been  incorpo-  ^  The  refusal  of  the  court  to  reject  a  deposition 
*.4a<i  ;»  fTi-a  «v..A<iA,i4-  /*«^  *v»/»  /./^,«..4-  ^»o4-  \ZrAr  becsusc  the  witness  bad  not  annexed  to  It  a  copy 
rated  in  the  present  one,  the  court  must  look  ^^  ^  ^^^^^^^  deposition,  which.  In  answer  to  a  pr^ 

to  the  law  itself  for  the  purpose  of  expound-  yious  interrogatory,  be  admitted  he  had  seen  and 

ing  its  provisions  and  ascertaining  the  intent  had  used  to  refresh  his  memory.  Is  right 

a/  fiiA  iA<«^c.iofii«.<»  Such  an  objection  cannot  be  made  on  the  trial, 

01  tne  legislature.             .^   ^  ,^         ^,.          ,  ^,  when    the   party   had   full    time   and   opportunity 

The  general  act  prescribed  the  outlines  of  the  before  trial,  to  move  for  a  suppression  of  the  depo- 

system,  and  all  the  conditions  and  guards  that  sltlon  or  a  re-examination  of  the  witness. 

wprp  dPPmwl  P«*aPTitiAl  t«  thp  BPcuritv  of  noraona  Experts   may   be^  examined  to  explain   terms  of 

were  aeemea  essential  to  tne  security  oi  persons  ^^  ^^  ^j^^  ^^^^  ^j  ^^  ^^  ^^  ^y  ^^^  ^^^  ^^ 

applying  for  insurance,  leaving  the  details  and  may  explahi  to  the  court  the  machines,  models,  or 

interior  regulations  to  be  arranged  and  deter-  drawings  exhibited. 

mined  by  le  company  in  their  garter.    Lar^  to°p?U' to  tSS"cU't  'Sr!S^f^l.?^''kfp^^r 

powers  were  conferred,  m  general  terms,  as  m  legal  construction  of  any  instrument  of  writing, 

the  10th  section,  "to  declare  in  the  charters"  A  Judge  mav  obtain  Information  from  them    If 

M4.U-  ^r>^^  ««^  ,C««TinA..  irx  xB\%inh  ^ii**  A/vrr^fofo  hc  dcslrs  it,   Dut  csuuot  bc  compelled  to  receive 

••the  mode  and  manner  m  which  the  corporate  ^^j^  opinion  as  matter  of  evidence. 

powers  given  under  and  by  virtue  of  this  act  are  where  the  court  has  given  a  correct  construction 

1«  be  exerciBed,"  and  again,  in  the  12th  .ection  to  tte  jmtont.^ there  ja.  no^error  to  ,r|fu.ln^^to 

the  company  "shall  have  power  to  make  such  m^ny  which,  under  this  construction,  was  wholly 

by-laws"  as  may  be  deemed  necessary  for  the  irrelevant  to  the  Issue  on  which  the  Jury  were  about 

government  of  its  officers  and  the  conduct  of  its  to  pass. 

affairs."  And  besides  these  general  powers,  inas-  ^  n      ®/»   iqkq      n^^^^A  t^..    in   iqko 

66*]  much  as  the  company  'is  incorporated  for  Argued  Deo,  20,  1858,    Decided  Jan.  10, 1859. 

the  express  purpose  of  insurance  of  property 

against  tire,  in  the  absence  of  any  prescribed  TN  ERROR  to  the  Circuit  Court  of  the  United 

mode  of  payment  of  premiums,  the  power  to  i    States   for   the   Northern   District  of   New 

prescribe  it  by  the  company  is  necessarily  im-  York.                                      ^.        ^  ,       u         v^ 

plied;  otherwise,  the  object  for  which  it  was  ^  The  suit  below  tos  an  action  at  law  broug[ht 

created  would  be  defeated.  Jy  Wmans  against  the  companr  for  the  m. 

This  question  ha*  been  indirectly  before  sev-  frmgement  of  letters  pat^t.    T^e  patent  was 

eral  of  the  courts  of  New  York,  and  in  all  of  notk. — DepoBitions  in  United  States  courts,  de- 

them,  so  far  as  any  opinion  has  been  expressed,  fecta  and  irreyularitiea  in,  how  taken  advantage  of, 

as  I  understand,  it  has  been  in  favor  of  the  va-  *^The*^^m>raYrule  Is  that  a  deposlUon  not  taksQ 

liditv  of  these  policies.  according  to  the  rules  of  law  must  be  excluded  if 

The  Dracticaf  construction  of  this  act  of  1849  objection  Is  made,  unlefls  there  Is  waiver  of  the  ob- 

Aiie  l"*^^'™jr             -    .,        .   .       innliiHincy  JecUon  or  consent  to  the  mode  In  which  they  are 

by  the  public  officers  of  the  state,   including  {^^^^^      ^^^^^  ^    Bj^^^^^  20  U.  8.  (7  Wheat.l360» 

the  attorney  general,  who  were  required  to  su-  426 ;  aft'g  8  Wash.  443. 
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muted  said  Winana  on  Oct.  1,  1834,  for  an  Richardson  ▼.  Golden,  3  Wash.  C.  C.  109; 

^improvement  in  the  construction  of  cars  or  Dodge  v.  Israel,  4  Wash.  C.  C.  323;   KimhaU 

carnages  intended  to  run  upon  railroads."  v.  Davis,  19  Wend.  437 ;   Broum  v.   Kimball, 

The  defendants  pleaded  the  general  issue,  and  25  Wend.  259,  265;  Smith  ▼.  Orif^th,  3  Hill, 

gave  notice  of  special  matters  of  defense.  338. 

Upon  the  trial  there  was  a  verdict  for  the  As  to  the  exceptions  which  relate  to  the  of- 
defendants,  and  the  plaintiff  made  a  bill  of  ex-  fers  to  prove,  made  on  the  part  of  the  plaintiff 
eeptions.  and  overruled  by  the  court  below;  these  offers 
The  first  exception  arose  as  follows:  relate  to  expert  testimony  on  the  facts  present- 
In  the  course  of  the  trial,  the  defendants  of-  cd  and  proved  by  the  plaintiffs'  letters  patent, 
fered  to  read  in  evidence  the  deposition  of  one  which  were  in  evidence  as  the  foundation  of 
Conduce  Gatch,  taken  under  a  commission.  Tho  the  action;  the  said  expert  testimony  being  es- 
deposition  consisted  of  106  direct  interrogato-  sentiai  to  enable  the  court  to  construe  as  mat* 
ries  and  103  cross  interrogatories,  and  of  the  ter  of  law  the  claim  in  the  patent,  and  to  en- 
answers  of  the  said  Gatch  thereto,  and  of  three  able  the  jury  to  ascertain  as  matter  of  fact  the 
additional  direct  interrogatories,  and  the  an-  principle  or  mode  of  operation  of  the  invention 
swers  thereto.  patented,  and  to  determine  the  novelty  there- 
The  lOOth  cross-interrogatory  and  the  answer  of,  as  well  as  the  infringement  of  the  patent  by 
thereto,  referred  to  a  copy  of  answers  of  said  the  defendants.    This  testimony  was  admissi- 
Gatch  in  the  case  of  Wtnans  v.  The  V,  Y.  d  ble: 

Ha-rlem  R.  Co.  1st.  As  addressed  to  the  court,  with  a  view 

This  copy  "was  not,  nor  was  any  copy  of  such  to  the  correct  construction  of  the  claim  in  the 

copy,  annexed  to  said  deposition,  nor  were  there  patent. 

any  answers  by  Gatch  to  any  part  of  the  102d  Winans  v.  Denmead,  15  How.  330,  340;  Curt, 

cross-interrogatory,  other  than  the  said  answer  Pat.  §§  123,  395;  Washhum  v.  Gould,  3  Story, 
to  the  100th  cross-interrogatory."                       ,122;  yeihon  v.  Harford,  Webst.  Pat.  Cas.  370; 

The  plaintiff's  attorneys  objected  to  the  read-  gn^^^y  y^  ^^off:,  14  How.  218,  226. 

ing  in  evident  of  the  whole  of  said  deposition,  gd.  Testimony   was  admissible  as  addressed 

on  the  ground  that  Gat<A  was  called  by  said  ^    ^^  ^        ^^  ^^^^^^  ^^  ^^^     The  claim  is  to 

1 02d  cross-interrogatoi7  to  annex  to  his  said  ^   uyj^jj  construed,   to  give  effect   to   tho 

f  nSST^^i'^of  LiT^t.h^K Uk^  Patent  and^to   secure   the   invention   actually 

answers  of  said  liatcn  in  tne  case  oi  Wtnans  v.    '     ,         ,  ,        -u  j   •*  ai.    i     ^    *  au    J: 

The  N.  r.  d  Harlem  R,  Co,  and  that  Gatoh  had  nja^f.^^d  described,  if  the  language  of  the  spec- 

failed   so  to  do.    The  court,  thereupon,  over-  ificat^on  would  admit  of  it. 

ruled  said  objection.  "  tnans  v.  Denmead,  and  cases  cited,  15  How. 

The  substance  of  the  other  numerous  excep-  •^^^»  ^*^* 

tions,  with  a  further  statement  of  the  case,  ap-  ^^"d  it  was  susceptible  of  proof,  that  the  in- 

pears  in  the  opinion  of  the  court.  vent  ion  described  in  the  plaintiff's  patent  was 

Messrs.  Cluirles  M.  Keller,  and  Samuel  substantially    different,    and    had    a    different 

Blatekfordy  for  the  plaintiffs  in  error:  mo<le  of  operation  from  a  car  of  prior  date.  No 

As  to  the  first  exception,  the  rule  of  evidence  construction  of  the   claim  of  the   patent  can 

which  excludes  depositions  under  such  circum-  be  sound  in  judgment  of  law,  which  includes 

stances,  is  well  settled  by  authority.  in  its  scope,  both  the  patent  and  the  prior  car. 

The   party  who  procared   the  deposition   to  be  Instance  it  was  taken  cannot  object,  on  account  of 

taken  may  object  to  any  ommission  or  irregularity  any  Informality  or  irregularity  in  its  taking,  to  its 

of  the  commissioner.  Gilpins  v.  Consequa,  Pet  C.  C.  being   read   by    the   opposite   party.      Andrews   ▼. 

65 :  S.  C.  3  Wash.  184.  Graves,   1   Dill.   108. 

But  a  psTtj  may  not  obiect  to  his  own  omission  Objection  to  competency  of  witness.  If  known.  Is 

or  irregularity,  as  his  failure  to  give  other  party  waived   by   attending   examination :    otherwise.    If 

notice.    Yeaton  ▼.  Fry,  9  U.  S.  (5  Cranch),  335.  anknown.  It  may  then  be  taken  when  deposition  Is 

All  objections  to  the  form  of  taking  the  deposl-  offered.  United  States  v.  Hair  Pencils,  1  Paine,  400. 

tions  are  required  by  rule  to  be  Indorsed  on  them  Objection    lo    regularity    of   proceedings    is   not 

before  the  cause  is  called.    Jasper  v.  Porter,  2  Mc-  waived  by  attendance  on  the  examination  of  attor- 

Lean,  C79 ;  Brooks  v.  Jenkins,  3  McLean,  432.  439.  ney  of  opposite  part?  on  notice,  where  he  refuses 

An  objection   to  form  cannot  be  taken  for  the  to  take  part  In  It.     Harris  v.  Wall.  48  U.  S.   (7 

lint   time  on  appeal.     The  Samuel,   14   U.   S.    (1  How.)    693. 

Whpst.)    9.  Opposite  party  cannot,  on  trial,  object  to  irreg- 

>%liere  a  motion  Is  made  to  suppress  deposition  ularltles  In  form  where  he  appeared  on  taking  the 

and  denied  at  one  term,  and  subsequently  It  Is  read  depositions  dc  bene  ease,  and  without  objection  took 

as  evidence  on  the  trial  without  objection,  it  can  part  in  the  examination,  and  more  than  a  year  had 

not  be  objected  to  on  writ  of  error  to  Supreme  elapsed.     Shutte  ▼.  Thompson,  82  U.  S.  (15  Wall.) 

Court.     Brown  ▼.  Tarklngton,  70  U.  8.   (3  Wall.)  151. 

377.  Depositions  dc  bene  e^se  under  Judiciary  Act  of 

Consent  that  a  deposition  may  be  read  extends  1789  must  be  supprensed  when  It  does  not  appear 

to  lncomi>etent  as  well  as  competent  evidence.  Har-  affirmatively  that  witness  resides  over  100  miles 

rlt  T.  Wail,  48  U.  S.  (7  How.)  693.  705.  from  place  of  trial.     Dunkle  v.  Worcester,  5  Blss. 

Deposition  read  without  objection  cannot  be  aft-  102.    But  see  act  of  May  9.  1872. 

erwards  excluded.     Evans  ▼.  Hattlch,  20  U.  S.   (7  When   depositions   have    been   filed   three  years. 

Wheat. )  753  ;  aff*g  3  Wash.  408.  motion  to  suppress  for  irregiilarity  Is  too  late.  Bank 

Waiver  of  all  objections  to  taking  a  deposition  of  Danville  v.  Travers,  4  Bias.  50. 

dehene  esse  extends  only   to  character   In   which  Ol>Jectlons   to   defects   and   Irregularities   which 

deposition  was  taken.     The  Thomas  &   Henry   v.  might  have  been  obviated  by  retaking  the  deposl- 

Unlted  States,  1  Brock.  Marsh.  367.  363.  tion  must  be  noticed  when  Uie  deposition  Is  being 

Depositions  read  on  a  former  trial  by  consent,  taken  or  raised  by  motion  to  suppress  before  trlah 

Held,  that  upon  a  second  trial  ordered  on  appeal,  Doane  v.  Glenn,  88  U.  S.   (21  wall.)  83;  Claxton 

the  consent  not  being  limited,  plaintiff  was  entitled  v.  Adams,  1  McArthur,  496. 

to  read  them.    Vattler  v.  HInde,  22  U.  S.  (7  Pet)  Motion  to  suppress  brings  up  regularity  of  order 

252;  aff*a  1  McLean,  110;  Bdmondson  v.  Barrell,  2  for  and  competency  of  witnesses  If  not  previously 

Cranch.  C.  C.  228,  232.  waived.     Eslava  v.  Mazange,  1  Woods.  623. 

Where  both  parties    appear    and    examine  and  Vonclusiveneas  of  testimony  of  emperta — see  note, 

eross-examlna  on  taking  deposition,  party  at  whose  42  L.  B.  A.  753. 

21  How. 
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SUFBEME  COUBT  OF  THB  UiriTED  STATES. 


Deo.  Tebh, 


Meaara.  J.  C  Baaeroft  Davis  and  Wil- 
liam Wkite,  for  the  defendants  in  error: 

As  to  the  Ist  exception : 

Ist.  The  exception  assumes  that  the  paper 
was  asked  for  by  the  102d  cross-inter  rogatory, 
whereas  an  examination  of  the  interrogatory  it- 
self shows  that  it  was  not  asked  for. 

2d.  The  objection  was  not  taken  in  time. 
It  could  have  been  properly  raised  only  before 
the  commencement  of  the  trial. 

Rules  of  the  circuit  court  for  the  northern 
district  of  New  York;  Rule  6,  Conkling's  Treat- 
ise, p.  814;  Rules  of  the  district  court  for  the 
northern  district  of  New  York;  Conklingf'a 
Treatise,  rule  43,  825;  rule  44,  825;  rule  83, 
835;  Rev.  Stat.  N.  Y.  part  3,  ch.  7,  tit.  3,  art. 
2,  S  23,  4th  ed.  vol.  II.  p.  640;  Com.  Bank  of 
Penn.  v.  Union  Bank  of  If.  Y.  19  Barb.  401; 
11  N.  Y.  210;  Union  Bank  of  Sandusky  v.  Tor- 
rey,  5  Duer,  628;  22  Barb.  27,  28. 

The  counsel  have  waived  the  objection. 

Broum  v.  Kimball,  25  Wend.  259. 

The  evidence  asked  for  is  not  material. 

Smith  ▼.  Griffith  3  Hill.  383. 

It  was  a  copy  of  a  copy,  and  oould  not  have 
been  used. 

Burton  y.  Plummer,  2  A.  &  E.  341 ;  1  Greenl. 
£v.  8  437. 

The  witness  having  testified,  from  his  own 
recollection,  to  all  the  facts  contained  in  his  an- 
swer, the  plaintiff  had  no  right  to  have  it  in 
court. 

Morse  v.  Cloyea,  1 1  Barb.  108,  1  Greenl.  £v.  8 
437 ;  cases  already  cited. 

The  evidence  also  shows  that  the  copy  was 
not  within  the  witness'  control. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  patent,  which  the  defendants  are  charged 
to  have  infringed,  purports  to  be  "for  a  new 
and  useful  improvement  in  the  construction  of 
car?  or  carriages  intended  to  travel  upon  rail- 
roads.** 

The  specification  commences  with  an  enu- 
meration of  the  difficulties  attending  short 
curves  in  railroads  from  friction,  and  the  con- 
sequent necessity  of  placing  the  wheels,  where 
four  only  are  used,  near  together.  But  in  high 
velocities  the  shocks  from  obstructions  or  ine- 
qualities on  the  rails  are  thus  greatly  in- 
creased; so  that  a  compromise  is  usually  made 
between  the  evils  consequent  on  too  great  a  sep- 
aration and  too  near  approach,  wherein  the  ad- 
vantage of  one  is  necessarily  sacrificed  for  the 
sake  of  the  other.  The  incessant  vibration  felt 
in  traveling  on  railroad  cars  is  mainly  imputed 
to  the  minute  obstructions  which  unavoidably 
exist,  and  the  approximation  of  the  wheels  nec- 
essary to  avoid  friction  tends  to  increase  the  ef- 
fect of  this  motion,  and  its  power  to  derange 
the  machinery  of  the  road. 

The  important  object  which  the  plaintiff's  in- 
vention seeks  to  obtain,  as  r^ards  comfort, 
safety,  and  economy,  "is  to  devise  a  mode  of 
combining  the  advantages  derived  from  placing 
the  axles  at  a  ooitsiderable  distance,  with  those 
of  allowing  them  to  be  situated  near  each  other.*' 

The  specification  then  states  the  methods  here- 
tofore used  to  remedy  these  difficulties;  such 
as  making  the  track  wheels  conical,  which,  in 
case  of  slow  traveling,  has  been  found  an  effec- 
tual correction.  But  in  high  velocities  it 
TO 


caused  a  serpentine  motion,  not  only  on  curves, 
but  where  tne  track  was  straight.  To  avoid 
this  effectj  an  additional  motive  is  furnished 
for  placing  the  axles  at  a  considerable  distance 
apart. 

For  this  purpose  the  i>atentee  proposes  to 
construct  two  bearing  carriages,  eacn  with  four 
wheels,  to  sustain  the  body  of  the  cars,  one  at 
or  near  each  end  thereof;  the  two  wheels  on 
either  side  of  these  carriages  to  be  placed  very 
near  each  other.  These  wheels  may  be  connect- 
ed by  a  strong  spring,  double  the  *usual  [*09 
stren^h  employ^  for  ordinary  cars.  The  use 
of  this  spring,  though  preferable,  is  not  abso- 
lutely required,  as  the  end  in  view  may  be  ob- 
tained bv  constructing  the  bearinp^  carriages  in 
any  of  the  modes  usually  practised,  provided 
the  fore  and  hind  wheels  of  each  of  the  car- 
riages be  placed  near  together;  because  the 
closeness'  6?  the  fore  and  hind  wheels  of  each 
bearing  carriage,  coupled  remotely  from  each 
other,  is  considered  as  the  most  important  feat- 
ure of  the  invention. 

On  each  of  these  carriages  a  bolster  is  placed, 
on  which  the  car  body  rests,  connectea  with 
each  by  a  center  pin  or  bolt  passing  down 
through  them,  thus  allowing  them  to  swivel  or 
turn  upon  each  other. 

After  this  description  of  the  improvement 
contemplated,  and  tne  objects  to  be  gained  by 
it  (of  which  we  have  given  a  brief  summary), 
the  specification  concludes  with  the  following 
disclaimer  and  statement  of  what  the  patentee 
claims  to  have  invented: 

"I  do  not  claim  as  my  invention  the  running 
of  cars  or  carriages  upon  eight  wheels,  this  hav- 
ing been  previously  done;  not,  however,  in  the 
manner  or  for  the  purposes  herein  described, 
but  merely  with  a  view  of  distributing  the 
weight  carried  more  evenly  upon  a  rail  or  othei 
road,  and  for  objects  distinct  in  character  from 
those  which  I  have  had  in  view,  as  hereinbe- 
fore set  forth.  Nor  have  the  wheels,  when  thus 
increased  in  number,  been  so  arranged  and  con- 
nected with  each  other,  either  by  design  or  acci- 
dent, as  to  accomplish  this  purpose.  What  I 
claim,  therefore,  as  mj  invention,  and  for 
which  I  ask  a  patent,  is  the  before  described 
manner  of  arranging  and  connecting  the  eight 
wheels,  which  constitute  the  two  bearing  car- 
riages, with  a  railroad  car,  so  as  to  accomplish 
the  end  proposed  by  the  means  set  forth,  or  by 
any  others  which  are  analogous  and  dependent 
upon  the  same  principles." 

The  defence  set  up  in  the  pleadings  does  not 
deny  that  defendants  use  cars  constructed  as  de- 
scribed in  the  patent,  but  takes  issue  on  the 
originality  of  the  invention,  averring,  among 
numerous  other  matters,  that  the  same,  or  sub- 
stantially the  same,  improvement  had  been  pre- 
viously made  and  used  on  the  Quincy  Railroad, 
near  Boston. 

*The  first  bill  of  exceptions  taken  on  [*100 
the  trial  is  to  the  refusal  of  the  court  to  reject 
a  deposition  taken  on  interrogatories,  because 
the  witness  had  not  annexed  to  it  a  copy  of  a 
former  deposition,  which,  in  answer  to  a  previ- 
ous interrogatory,  he  admitted  he  had  seen  and 
had  used  to  refresh  his  memory. 

There  are  two  sufficient  reasons  why  this  ex- 
ception cannot  be  sustained.  1st.  By  the  rules 
of  practice  in  force  in  the  circuit  court,  such 
an  objection  cannot  be  made  on  the  trial  of  an- 
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other  cause,  when  the  part^,  as  in  this  case, 
had  fall  time  and  opportunity  to  move  for  a 
suppression  of  a  deposition  or  a  re-examination 
of  tJie  witness. 

And  seeond,  ihe  paper  was  not  in  the  power 
«f  the  witness,  but  m  that  of  the  commissioner, 
or  the  plaintiJfr  himself,  who  might  have  used  it 
if  he  thouf^t  pro|>er. 

After  ^e  parties  had  each  given  evidence 
tendinff  to  prove  the  issues  between  them,  and 
the  defendants  had  closed  their  testimony,  the 
plaintiff's  counsel  made  nine  distinct  offers  of 
proof,  which  were  severally  overruled  as  irrel- 
evant and  exceptions  taken. 

They  then  proposed  eight  several  instruc- 
tions, which  tney  request^  the  court  to  give 
to  the  jury,  and  took  exceptions  to  the  court's 
refusal.  Besides  all  this,  the  charge  was  par- 
celed out  into  fourteen  paragraphs,  and  an  ex- 
ception taken  to  each. 

To  state  each  one  of  these  thirty-one  propo- 
sitions at  length,  and  discuss  them  severally, 
would  be  a  tedious  as  well  as  an  unprofitable  la- 
bor. 

There  was  in  fact  but  one  question  to  be  de- 
cided by  the  court,  vie,,  the  construction  of 
the  patent;  the  question  of  novelty  being  the 
fact  to  be  passed  on  by  the  jury. 

Tlie  testimony  of  experts  which  was  rejected 
had  no  relevancy  to  the  facts  on  which  the  jury 
were  to  pass,  but  seemed  rather  to  be  intended 
to  instruct  the  court  on  some  mechanical  facts 
or  principles  on  which  the  court  needed  no  in- 
struction, or  to  teach  them  what  was  the  true 
-construction  of  the  patent. 

Experts  may  be  examined  to  explain  terms 
-of  art,  and  the  state  of  the  art,  at  any  given 
time. 

Tliey  may  explain  to  the  court  and  jurtr  the 
machines,  moaels,  or  drawings  exhibited. 
lOl*]  *They  may  point  oUt  the  difference  or 
identity  of  the  mechanical  devices  involved  in 
their  construction.  The  maxim  of  **cuique  in 
4ti/d  arte  credendum**  permits  them  to  be  exam- 
ined to  ouestions  of  art  or  science  peculiar  to 
their  trade  or  profession ;  but  professors  or  me- 
chanics cannot  be  received  to  prove  to  the  court 
or  jury  what  is  the  proper  or  legal  construction 
of  any  instrument  of  writing.  A  judge  may 
obtain  information  from  them,  if  he  desire  it, 
on  matters  which  he  does  not  clearly  compre- 
hend, but  cannot  be  compelled  to  receive  their 
opinions  as  matter  of  evidence.  Experience 
has  shown  that  opposite  opinions  of  persons 
professing  to  be  experts^  may  be  obtained  to 
any  amount;  and  it  often  occurs  that  not  only 
many  days,  but  even  weeks  are  consumed  in 
crofii-examinations,  to  test  the  skill  or  knowl- 
edge of  such  witnesses  and  the  correctness  of 
their  opinons,  wasting  the  time  and  wearying 
the  patience  of  both  court  and  jury;  and  per- 
plexing, instead  of  elucidating  the  questions  in- 
volved in  the  issue. 

If  the  construction  given  by  the  court  to  the 
specification  be  correct,  and  in  fact  the  only 
construction  of  which  it  is  capable,  as  we  think 
it  is,  it  would  be  wholly  superfluous  to  examine 
experts  to  teach  the  court,  what  they  could 
clearly  perceive  without  such  information,  that 
the  necessity  for  coned  wheels  to  avoid  friction 
on  curves  was  a  consequence  of  the  fact  that 
the  wheels  were  fixed  to  the  axle. 

The  improvement  claimed  by  the  patent  be- 
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ing  a  device  to  remedy,  among  other  things,  the 
serpentine  or  w&bbling  motion  of  such  wheels 
in  nigh  velocities,  the  testimony  offered  con- 
cerning them,  if  it  would  have  any  effect  at  all, 
would  tend  onlv  to  mislead  both  court  and  jury 
from  the  only  issue  in  the  case. 

The  following  extracts  from  the  charce  will 
show  that  the  judge  has  given  the  only  con- 
struction which  the  language  of  this  specifica- 
tion will  admits  and  one  which  had  been  pre- 
viously given  by  Mr.  Chief  Justice  Taney  in 
1839,  and  again  by  Mr.  Justice  Nelson: 

"According  to  tne  import  and  true  construc- 
tion of  the  plaintiff's  natent  and  specification, 
he  claims  to  be  the  nrst  inventor  of  'a  new 
and  useful  improvement  in  the  construction  of 
cars  *and  carriages  intended  to  travel  [*102 
upon  railroads,'  which  improvement  consists  in 
the  manner  of  arranging  and  connecting  the 
eight  wheels,  which  constitute  the  two  b^rinff 
carriages,  with  a  railroad  car,  the  object  of 
which  is  to  make  such  an  adjustment  of  the 
wheels,  axles,  and  bearings  of  the  car,  as  shall 
enable  a  car  with  a  comparatively  long  body  to 
pass  curves  with  greater  facility  and  safety, 
and  less  friction,  and  as  shall  at  the  same  time 
cause  the  body  of  the  car  to  pursue  a  more 
smooth,  even,  direct  and  safe  course,  over  the 
curvatures  and  irregularities,  and  over  the 
straight  parts  of  the  road. 

'The  manner  of  such  arrangement  and  con- 
nection is  to  place  upon  the  upper  bolsters  of 
two  bearing  carriages,  each  having  four  wheels, 
with  the  fianches  of  each  pair  of  wheels  very 
near  together,  the  body  of  the  car,  so  as  to  rest 
its  weight  and  have  the  bearing  of  the  load 
upon  the  center  or  central  portion  of  the  bol- 
sters, being  also  the  center  or  central  portion  of 
the  bearing  carriages;  the  bolsters  of  the  bear- 
ing carriages  and  oar  body,  respectively,  being 
connected  hj  center  pins  or  bolts,  so  as  to  allow 
them  to  swivel  and  turn  upon  each  other,  in  the 
manner  of  the  front  bolster  of  a  common  road 
wagon,  and  the  bolsters  being  placed  at,  near, 
or  beyond  the  ends  of  the  body. 

"And  the  closeness  of  the  fore  and  hind 
wheels  of  each  of  the  two  bearing  carriages 
coupled  as  remotely  from  each  other  as  may  be 
desired,  or  can  conveniently  be  done,  for  the 
support  of  one  body,  is  a  most  important  feat- 
ure of  the  invention,  with  a  view  to  the  objects 
and  on  the  principles  set  forth  in  the  specifica- 
tion. 

"The  patentee  does  not  claim  to  be  the  in- 
ventor of  a  car  body  (either  for  freight  or  for 
passengers)  of  a  new  or  peculiar  construction 
in  size  or  form,  nor  of  any  single  and  wholly 
separate  part  of  the  entire  car;  but  he  claims, 
as  his  invention,  the  manner  of  arranging  and 
connecting  the  eight  wheels,  which  constitute 
the  two  luring  carriages,  with  a  railroad  car, 
in  the  mode  and  by  the  means  described  in  his 
specification,  for  the  ends  before  described, 
whether  such  railroad  car  is  adapted  to  the 
transportation  of  freight  or  of  passengers. 

"The  leading  principle  set  forth  in  the  spec- 
ification, upon  which  the  arrangement  and  con- 
nection act  to  efrect  the  objects  •aimed  f*103 
at,  is.  that  by  the  contiguity  of  the  fore  and  hind 
wheels  of  each  bearing  carriage,  and  the  swiv- 
eling  motion  of  the  trucks  or  bearing  carriages, 
the  planes  of  the  fianches  of  the  wheels  conform 
more  nearly  to  tlie  line  of  the  rails,  and  the  lat- 
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eral  friction  of  the  flanches  on  the  rails,  while 
entering,  passing  through,  and  leaving  curves, 
is  thereby  diminished;  while  at  the  same  time, 
in  consequence  of  the  two  bearing  carriages 
being  arranged  and  connected  with  the  body  of  a 
nassenger  or  burden  car,  by  means  of  the  king 
Dolts  or  center  pins  and  bolsters,  placed  as  re- 
motely from  each  other  as  may  be  desired  or 
can  be  conveniently  done,  and  with  the  weight 
bearing  ujpon  the  central  portion  of  the  bolsters 
and  baring  carriages,  the  injurious  effects  of 
the  shocks  and  concussions  received  from  slight 
irregularities  and  imperfections  of  the  trs^, 
and  other  minute  disturbing  causes,  are  greatly 
lessened." 

The  remarks  of  the  court  about  the  want  of 
a  disclaimer,  where  the  patent  claimed  too 
much,  though  correct  as  a  general  statement 
of  the  law,  could  have  little  bearing  on  the 
present  case,  where  the  disclaimer,  to  be  effec- 
tual, would  include  the  whole  invention 
elaimed. 

It  is  abundantly  evident,  therefore,  that  the 
court  having  given  a  correct  construction  to  the 
patent,  there  could  be  no  error  in  refusing  to 
give  a  different  one,  or  in  refusing  to  admit 
testimony  which,  under  this  construction,  was 
wholly  irrelevant  to  the  issue  on  which  the  jury 
were  about  to  pass. 

l^he  judgment  of  the  Circuit  Court  i«,  there- 
fore, affirmed,  with  coats. 

Mr.  Justice  Daniel  dissents  on  the  ground 
of  a  want  of  jurisdiction. 


DEAN  RICHMOND,  Appt,, 

V, 

THE  CITY  OF  MILWAUKEE  and  Ferdinand 

Kuehn. 

(Bee  8.  C.  21  How.  891-398.) 

Value,  how  shown,  to  give  juriadiotion — when 
to  he  shown — when  too  late — valus  in  plead- 
ings. 

Where,  as  in  ejectment  or  a  salt  for  dower,  the 
value  does  not  appear  In  the  pleadings  or  evi- 
dence, affidavits  may  be  received  to  show  that  the 
value  Is  large  enough  to  give  jurisdiction  to  this 
court. 

A  case  will  not  be  postponed  or  reinstated,  in 
order  to  give  the  party  time  to  produce  affidavits 
of  value. 

They  come  too  late,  after  the  case  has  been  heard 
and  dismissed  for  want  of  Jurisdiction. 

Where  the  value  is  stated  in  the  pleadings  or 
proceedings  of  the  court  below,  affidavits  are  never 
received  to  vary  or  enhance  it,  in  order  to  give 
Jurisdiction. 

Argued  Feb.  18,  1859,    Decided  Feb.  28,  1859. 


PPEAL    from    the    District   Court   of   the 
United  States  for  the  District  of  Wiscon- 
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ain. 

On  motion  to  reinstate  and  decide  the  case 
on  the  merits. 

This  case  is  stated  by  the  court. 

See  also  62  U.  S.  (21  How.)  80. 

Note. — Jurisdiction  of  United  States  Supreme 
Court,  dependent  on  amount.  Interest  cannot  be 
added  to  give  jurisdiction.  How  value  of  thU^g  de- 
WMnded  may  be  shown.  What  cases  reviewable 
without  regard  to  sum  in  oontroversw.  See  note 
to  Qordon  t.  Ogden,  7  Ik  ed.  U.  &  592. 
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Messrs.  B.  H.  Oillet  and  Browm  A  Osdem 

for  appellant. 
Mr.  J.  R.  Doolittle  for  appellee*. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

This  case  was  dismissed  at  a  former  day  of 
the  present  term,  because  it  did  not  appear 
that  the  value  of  the  property  in  controversy 
exceeded  $2,000.  An  affidavit  has  now  been 
filed  on  the  part  of  the  appellant  stating  that 
the  property  was  worth  $2,500;  and  a  motion 
made  thereupon  to  reinstate  the  case,  to  which 
the  counsel  for  the  appellees  consent. 

There  are  cases — such,  for  example,  as  an 
ejectment,  or  a  suit  for  dower — in  which  the 
value  does  not,  according  to  the  usual  forms 
of  proceeding,  appear  in  the  pleadings  or  evi- 
dence in  the  record.  In  such  cases,  affidavits 
of  value  have  been  received  here,  in  order  to 
show  that  the  value  is  large  enough  to  give 
jurisdiction  to  this  court.  That  was  the  case 
m  Course  v.  Steadnian,  referred  to  in  the  13th 
rule  of  this  court.  The  case  is  reported  in  4 
Dall.  22. 

It  was  a  proceeding  to  charge  a  tract  with 
a  lien  created  by  a  judgment;  and,  as  the  de- 
cree was  against  the  respondent,  it  was  neces- 
sary for  her  to  show  that  the  land  was  worth 
more  than  $2,000,  in  order  to  support  the  ap- 
peal. The  case  of  WiUiam  v.  Kincaid,  referred 
to  in  the  above-mentioned  case  (4  Dall.  19), 
was  an  action  for  dower.  But  in  both  of  these 
cases,  the  affidavits  were  filed  before  the  argu- 
ment on  the  merits;  and  in  Rush  ▼.  Parker,  5 
Cranch,  287,  Mr.  Justice  Livingston  expressed 
his  opinion  strongly  against  giving  time  to  file 
affidavits  of  value,  and  the  court  refused  to 
continue  the  case  for*that  purpose.  And  [*303 
in  the  class  of  cases  above  mentioned,  in  which 
affidavits  are  received,  there  is  no  instance  in 
which  a  case  has  been  postponed  or  reinstated 
in  order  to  give  the  party  time  to  produce  affi- 
davits of  value.  Indeed,  such  a  practice  would 
bo  irregular  and  inconvenient,  and  might  some- 
times produce  conflicting  affidavits  and  bring  on 
a  controversy  about  value,  occupying  as  much 
of  the  time  of  the  court  as  the  merits  of  the 
ease. 

And  if  this  ease  were  one  of  those  in  which 
affidavits  could  be  received,  they  come  too  late 
after  the  case  has  been  heard  and  dismissed  for 
want  of  jurisdiction.  But  it  is  not  a  case  of 
that  description.  The  value  of  the  lota  about 
to  be  sold  for  corporation  taxes  was  involved 
directly  in  the  dispute.  Their  value  is  stated 
in  the  bill,  and  the  amount  of  taxes  imposed 
upon  them,  in  order  to  show  that  the  overcharge 
made  by  the  corporation  was  unreasonable  and 
oppressive;  and  their  value  is  stated  by  the 
complainant  to  be  "over  $500" — the  sum  men- 
tioned being  only  one  fourth  of  the  amount  re- 
quired to  give  jurisdiction  to  this  court;  and 
where  the  value  is  stated  in  the  pleadings  or 
proceedings  of  the  court  below,  affidavits  here 
have  never  been  received  to  vary  it  or  enhance 
it,  in  order  to  give  jurisdiction.  And  the  affi- 
davit now  offered  could  not  have  been  received, 
even  if  filed  before  the  argument  of  the  case. 

The  motion  to  reinstate  is,  therefore,  over- 
ruled, 

62  U.  B. 
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THE  PHILADELPHIA,  WILMINGTON,  &, 
BALTIMORE  RAILROAD  COMPANY, 
PIS*,  m  Err. 

PHILIP  QUIGLET. 

<8ec  8.  C.  21  How.  202-S23.) 
CtorporatiOfU,  liable  (or  agenl't  act*  in  contractu 
or  in  delicto — coinmunicalion  by  corporaliou 
to  lAeir  oonilituenta,  privileged — but  not 
uhm  inserlcd  in  book  (or  distribution- — re- 
•ptHuiAl«  for  libel — publication,  after  suit 
eommviuxd — general  itaue  looiuea  ;uriadio- 
ttonol  qvestiona. 

For  KCU  doD«  b;  tbe  ijnntB  of  ■  corpoTKtlon, 
Htber  iH  ooHfrvotH  or  <w  dtRcto,  In  the  mnrH  of  ICi 
tealiiFH.  and  of  their  emploj'meDt,  tbe  corpora- 
tloD  li  respoiuihle,  as  an  Individual  li  reBpoD«lbl* 
nnder  almllar  circa mitanceB. 

Tbe  conununlcatloD  by  a  corooratlon  to  thelc 
eonatltnenta.  of  the  evidence  coitected  by  [hem  ai 
to  tbe  conduct  of  their  afflcera  and  agenta,  and 
ttclr  eonclualons  upon  tbe  evidence,  vaa  a  prlvl- 
I ■ i_..i._    ,„  y,j  ibaence  of  any  malice 


e  body  authorlMd  the  pnb- 

Ucatlon  of  tbe  libel  complained  it  In  tbe  form  em- 
ployed, they  are  resnonilbtp  In  damaseB. 

rmbileaUon    which    look    place    after    tbe    eom- 

•(  the  complalDt,  and  leaves  tbe  Jnrlsd I c Clonal  al- 


.._ ._    ..       „  .       capacity  of  the  parties 

the  caaa*  to_lUlgute  In  ibe  circuit  court  can  be 


I.  In  TO]  Vina 

to  HI' '■ 

imlaed  before  tbe 

Argued   Das.  29,  1858.      Decided  Jan.  17, 1859. 

IN  ERROR  to  the  Citcuit  Court  of  tha  United 
Statca  for  the  Dietrict  of  Maryland, 

This  w*a  an  action  on  the  case  brought  in  tlie 
MNirt  below,  by  the  defendant  in  error,  to  re- 
cover damn)^  for  a  libel  alleiired  to  have  been 
pobliabed  by  the  plaintiff  io  error. 

The  trial  in  the  court  below  having  reaullcd 
In  a  verdict  and  judgment  in  favor  of  the  plain- 
titr  for  95,000,  with  costs,  the  defendajit  aued 
oat  this  writ  of  error. 

A  further  statement  of  the  ease  a.ppearB  in 
the  opinion  of  the  court. 

Mcstrii.  Wai.  Sohler,  C.  Roblaaon,  and 
Tkoa.  DonaldaoB,  for  plaintiff  in  error: 

I-  An  action  of  libel  cannot  be  sustained 
•gainst  the  plaintiff  in  error.  It  is  a  railroad 
company,  with  defined  and  limited  faculties 
•ad  powers;  and  it  can  exercise  no  incidental 


ataiidcr.     Sea 
U.  8.  501. 

Libel  and  ttowtar,  aetUmt   for,  by  and  OpaliMt 

»_w1J^  lie  agalni  

SS,  io'-. 

Co,  3*  Cal.    — , 

•S  L.  T,  N.  8.  44  ;  Tench  v.  Ot.    Weal.  R.  Co.  33 
Cpper  Can.  Q.  B,  8 ;  rev^g  3S  O.  P.  Can.  Q,  "  "    '"" 


powere,  except  such  aa  are  neceflsary  to  the  full 
exercise  of  tbe  faculties  and  powers  expresajj 
given  by  its  charter.  Being  a  mere  legal  en- 
tity, it  fa  incapable  of  malice;  and  in  the  very 
detinition  of  libel,  malice  is  an  essential  ele- 
ment. The  action  should  have  been  instituted 
a^inst  the  natural  persons,  who  published  the 
alleged  libel. 

Queen  v.  The  Great  Iforth  of  Eng.  R.  Co.  6 
Q.  B.  Sl-'i;  aievens  v.  ilidtand  Co.'s  R.  Co.  10 
Kxch.  352;  Commoniceai(A  v.  The  Proprielora 
of  .Veic  Bedford  Bridge,  2  Gray,  346;  8tat«  T. 
Oreal  Work's  Mill  d  Man.  Co.  20  Me.  41;  lle- 
Lelland  v.  Bank  of  Cumberland,  24  Me.  566; 
Chitds  V.  BanA^  of  Mitsouri,  17  Mo.  213;  and 
for  illustration,  the  caees  of  Coltnon  v.  Battem 
Counties  R.  Co.  4  Railway  C.  513;  and 
ffoionions  V.  Laing,  6  Railway  C.  301,  are  re- 
ferred to — showing  that  the  corporntion  is  not 
bound  by  acts  of  directors  when  such  acts  are 

2.  Kven  if  the  action  of  libel  could  be  main- 
tained Hoainst  the  plaintiff  in  error  in  a  case  ot 
unlawful  publication  yet  upon  the  proof  in  this 
case  there  was  no  such  publication. 

Tlie  communication  by  the  president  and 
directors  to  the  stockholders,  of  the  results  of 
the  investigation  into  the  conduct  of  the  com- 
pany's oflicers,  wos  a  privileged  communication; 
and  even  if  it  amounted  to  a  publication,  no 
action  will  lie,  unless  upon  proof  of  express 
mnlice  and  the  want  of  probable  cause;  and  the 
burden  of  proving  malice  and  the  want  of  k 
probable  cause  was  on  the  plaintiff  below. 

Shipley  T.  Todhunter,  7  C.  4  P.  680;  Somer- 
ville  V.  Hawkins,  10  C.  B.  583;  To^lor  v.  flaio- 
tin»,  16  <i.  B.  308;  Harrit  v.  Thompton,  13  C.  B. 
333;  Cockayne  r.  Hodgkineon.  5  C.  4  P.  543; 
Toogood  V.  Hiring,  I  Cromp.  M.  4  R,  181 ;  Fed- 
more  v.  Loirrence,  11  A.  4  E.  3S0  (39  Eng.  C. 
L.  115);  Howard  v.  Thompson,  21  Wend.  320i 
Bradley  v.  Heath,  12  Pick.  163;  Bopaood  *. 
Thorn,  8  M-  G-  4  8-  315  (65  Eng.  C.  L.  291); 
White  r.  VichoU,  3  How.  266;  Cooke  v.  WiU«t, 
110  L.  4  E.  284)  Vanayck  v.  Guthrie,  4  Duer, 
268;  Ynndereee  y.  McGregor,  12  Wend.  845; 
Davison  v.  Uuncan,  40  L.  4  E.  219. 

3.  But  there  was  no  evidence  of  publication 
by  the  defendant  of  the  matter  ccnnplained  of 
as  libelous.  The  report  of  the  president  and 
directors  to  the  stockholders  of  the  company, 
communicating  the  results  of  the  investigation, 
was  no  such  publication ;  and  the  adoption  of 
their  report,  and  the  consequent  printing  of  the 

an  Inlunctlon,"  la  libelous  without  allegations  of 
apeclal  damages.  Shoe  and  Leather  Bank  t. 
ThompsoD,  lil  Abb.  rr.  413, 

Wbere  chairman  of  a  Joint  stock  company  was  by 
Btatule  autborlied  to  aue  (or  the  company.  It  was 
'    "    be   might    aue    for    a    libel    on    the   company 

mont.  10  Blng.  260, 1 

r.  Cotton,  1  C  M.  &  B.  4 


na.  Co.  T.  Ferrlne,  3  Zab.  402. 
corporation  aggrepile  may  ma 
Ibel  for   worda  pnbliBbed  of   t 


e  same  way.    Tren- 


lem   concerning 
y  ha»e  autterea 


defamatory  atatemaot  n 
siBu<3:g  s4  would  Imply  malice  In  mv  duuicieul  hi 
support  tbe  action,  and  tbere  may  be  such  clrcum- 
ataaces  that  eipresa  malice  In  fact  may  be  proved. 
Whitfield  T.  South  E,  R  Co.  1  El,  B.  4  E.  115:  Al- 
drlch  V,  Press  PrlntlDa  Co,  S  Minn,  133 ;  Alexander 
T.  N,  EasL  B.  Co.  B4  L  J.  N.  8.  IBS,  Q.  B,.  11  Jur. 

N.  8.  eie. 

As  to  exemplary  damsgea  against  a  corporation. 
See  JeSeraoD  ^(,  Co,  v,  Rogers,  28  iDd,  1 ;  Banger 
v.  Gt.  West.  U.  Co.  fi  U.  ot  U  Caa.  T3. 
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testimony,  and  its  authorized  diatribution 
among  the  stockholders,  was  no  such  publica- 
tion. 

Rex  Y.  BaiUie,  2  Esq.  N.  P.  91,  cited  in 
Howard  y.  Thompson^  21  Wend.  319. 

4.  There  was  no  CYidence  of  esq>ress  malice 
on  the  part  of  the  corporation,  or  on  the  part 
of  the  board  of  directors,  or  on  the  part  of  the 
stockholders.  It  is  not  a  case  in  which  Yindic- 
tive  damages  could  properly  be  given. 

2.  Greenl.  {$  253,  420;  Day  y.  Woodxowth, 
13  How.  371. 

5.  Tiic  first  instruction  of  the   court    below 
j   was  cnoneous  in  several    particulars.     It    di- 

rectc<l  the  jury  that  they  might  infer  malice 
from  tlie  mere  falsehood  of  any  statement  in  the 
letter  of  Mahoney,  respecting  the  plaintiff  in 
his  trade  and  occupation;  and  that  the  distri- 
bution of  the  printed  book  among  any  of  the 
stockholders  rendered  the  defendant  liable  in 
the  action.  The  defendant,  under  this  in- 
struction, was  not  at  liberty  to  claim  a  verdict, 
except  upon  proof  of  the  truth  of  every  state- 
ment in  said  letter;  for  the  distribution  of  the 
book  to  some  extent  amongst  the  stockholders 
was  not  denied. 

0.  But  the  second  instruction  was  even  more 
exceptionable.  It  seemingly  suggests  to  the  jury 
the  propriety  of  giving  exemplary  damages. 
The  qwpnium  of  damages  under  this  instruction 
was  to  be  composed  of  two  items;  first,  such 
amount  as  would  render  reparation  to  the 
plaintiff;  and  second,  such  amount  as  would  act 
as  an  adequate  punishment  to  the  defendant; 
and  in  malcing  up  this  blended  amount  the  jury 
were  told  to  give  such  damages  as  in  Uieir 
opinion  were  called  for  and  justified,  in  view 
of  all  the  circumstances  of  the  case.  The  plain- 
tiff sued  in  his  character  as  a  mechanic — for  an 
alleged  libel  against  him  as  a  mechanic;  and  he 
complains  of  injurv  to  his  reputation,  not  as  a 
man.  hut  as  a  mechanic;  and  he  claims  special 
and  not  general  damages.  Now,  there  was 
certainly  evidence,  and  strong  evidence,  to  show 
that  the  plaintiff  had  not  sustained  any  actual 
damage  in  his  reputation,  or  in  his  business  as 
n  niocnanic;  and  if  so,  the  case  was  one  not  for 
vindictive,  but  nominal  damages. 

7.  Tiie  circuit  court,  upon  the  proof  adduced, 
liad  no  jurisdiction  in  this  case.  The  plaintiff 
and  defendant  were  not  citizens  of  different 
states. 

The  plaintiff  sued  as  a  citizen  of  Delaware. 
The  defendant  was  described  as  "a  body  cor- 
porate in  the  state  of  Maryland,  incorporated 
by  a  law  of  the  general  assembly  of  Maryland, 
liut  the  proof  showed  that  the  defendant  was 
also  a  bod^'  corporate  in  Delaware,  incorporated 
by  an  act  of  the  legislature  of  Delaware. 

In  the  case  of  this  company  against  Howard, 
13  How.  307,  this  point  did  not  arise,  as  the 
plaintiff  in  that  case  was  a  citizen  of  Illinois. 

In  the  ciise  of  Marahall  v.  The  Bait,  d  0.  R. 
Co.  16  How.  314,  no  question  was  made  below  in 
relation  to  jurisdiction;  and  the  proof  did  not 
present  the  precise  question  which  arises  in 
this  case. 

In  Rundlc  v.  The  Del.  d  Rar.  Can.  Co.  14 
How.  80-95,  the  facts  were  essentially  different. 

Nor  was  it  necessary  that  this  objection 
should  have  been  made  by  plea  in  abatement. 
The  eases  of  Sheppard  v.  Graves^  14  How.  510, 
74 


and  of  Jones  y.  League,  18  How.  76,  it  is  sap- 
posed,  do  not  apply  to  a  case  like  this.  The  ob- 
jection does  not  present  any  question  of  dis- 
ability of  the  plaintiff,  or  of  privilege  of  the 
defendant. 

Messrs.  ReTerdj  JoIuumb  and  Henry 
Winter  DaTis,  for  defendant  in  error : 

The  defendant  asked  instructions. 

1.  That  there  was  no  rig^t  to  a  recovery, 
though  the  book  were  published  by  defendant; 
in  other  words,  that  libel  will  not  lie  against  a 
corporation. 

2.  That  if  it  would,  this  publication  was  a 
privileged  communication. 

3.  That  there  could  be  no  recovery  unless  ex- 
press malice  were  found. 

4.  That  there  is  no  evidence  of  express 
malice. 

The  court  refused  those  instructions  and  gave 
others  to  this  effect : 

1.  If  the  jury  find  the  publishing  by  defend- 
ants the  falsehood  of  the  libel,  the  report  to  the 
stockholders  and  acceptance  by  them,  and  the 
distri^Hition  among  the  stockholders  or  any  of 
them  after  adjournment,  tlie  plaintiff  can  re- 
cover. 

2.  The  damages  are  not  what  plaintiff  has 
lost  pecuniarily,  but  what  beyond  that  the  jury 
may  think  a  fit  reparation  to  plaintiff  and  pun- 
ishment to  defendant. 

On  the  above  case  it  will  be  insisted : 

1.  That  a  corporation  may  be  liable  for  a 
libel. 

F.  d  D.  8t.  Co.  Y.  Hungerfordy  6  G.  ft  J. 
291;  7  G.  ft  J.  44;  East  Counties  Railicay  v. 
Broom,  2  Eng.  L.  ft  Eq.  406;  16  East,  8;  Ang. 
ft  A.  ch.  10,  8  9;  14  Eng.  C.  L.  159; 
Merrils  v.  Tariff  Manuf.  Co.  10  Conn.  384; 
Williams  v.  Beaumont,  10  Bing.  260-270; 
Goodspeed  v.  E.  Haddam  Bk.  22  Conn.  530, 
538;  Trenton  M.  L.  /.  Co.  v.  Perrine,  3  Zab. 
402. 

2.  That  there  is  sufficient  proof  of  the  pub- 
lication and  printing  by  the  corporation. 

Clark  V.  Corp.  Washington,  12  Wheat.  40; 
Bank  U.  8.  v.  Dandridge,  12  Wheat.  64;  Bank 
Columbia  v.  Patterson,  7  Cranch,  299;  Union 
Bank  v.  Ridgeley,  1  H.  ft  G.  326. 

3.  That  the  publication  was  not  in  form  or 
substance  a  privileged  communication. 

4.  The  measure  of  damages  was  rightly  as- 
signed by  the  court. 

14  How.  468. 

5.  (a)  The  jurisdiction  is  sufficiently  alleged. 

(b)  The  question  cannot  now  be  raised  on 
the  record. 

(c)  If  it  could,  the  facts  show  jurisdiction  as 
well  as  the  averment. 

Mr.  Justice  Campbell  delivered  the  opin- 
ion of  the  court: 

The  plaintiff  (Quigley),  a  citizen  of  Dela- 
ware, complained  of  the  defendants,  ''a  body 
corporate  in  the  state  of  Maryland,  by  a  law  of 
the  general  assembly  of  Maryland,"  for  the 
publication  of  a  libel  by  thom,  in  which  his 
capacity  and  skill  ^as  a  mechanic  and  [*208 
builder  of  depots,  bridges,  station  houses,  and 
other  structures  for  railroad  companies,  had 
been  falsely  and  maliciously  disparaged  and  un- 
dervalued. The  defendants  pleaded  the  general 
issue.  On  the  trial  of  the  cause,  it  appeared  that 

62  U.  8. 
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ia  I854»  the  president  and  directors,  then  in 
ebarge  of  the  affairs  of  the  defendants,  institu- 
ted an  inquiry  into  the  administration  and  man- 
agement of  a  persiMi  who  had  been  superintend- 
ent of  their  railroad  for  ten  years.  Among  other 
eobjeett  the  nature  of  his  connection  and 
deaiinn  with  the  plaintiff,  who  had  likewise 
been  m  the  serrice  of  the  oorporation  as 
^general  foranan  of  all  their  carpenters," 
engaged  the  attention  of  the  committee  of  in- 
Testigation.  Hie  president  of  the  company, 
who  conducted  this  inauiry  before  this  com- 
mittee on  behalf  of  tne  corporation,  seems 
to  have  been  convinced  that  the  superintendent 
bad  exhibited  partiality  for  the  plaintiff,  and 
had  allowed  him  extravagant  compensation  for 
service,  and  the  privilege  of  free  transit  over 
the  road  for  himself,  his  workmen,  and  freight, 
to  the  detriment  of  the  company,  and  in  breach 
of  his  duty  as  superintenaent.  The  superin- 
tendent def^ided  nimself  against  these  and 
other  imputations,  and  produced  testimony  to 
the  skill  and  fidelity  of  the  plaintiff  while  in 
the  service  of  the  company;  also,  to  the  value 
of  his  services,  and  to  the  effect  that  no  un- 
usual or  improper  favor  had  been  extended  to 
him* 

The  president  of  the  company,  fai  the  course 
of  the  investigation,  addressed  a  letter  to  an 
architect,  who  had  some  ac(juaintance  with  the 
plaintiff,  to  request  his  opinion  of  his  skill  as  a 
mechanic,  and  whether  the  services  of  the 
plaintiff  could  have  had  any  peculiar  value  to 
a  railroad  company.  The  rcplv  of  this  ar- 
chitect was  very  pointed  and  depreciative  of 
the  plaintiff,  affirming  that  "he  was  not  en- 
titlea  to  rank  as  a  third-rate  workman,"  and 
^wms  unable  to  make  the  simplest  geometrical 
calculations.''  All  the  testimony  collected  by 
the  committee,  as  produced  by  the  superintend- 
ent, was  carefully  reduced  to  writing,  and 
Srinted ;  first,  for  the  use  of  the  president  and 
irectors,  and  afterwards  was  submitted  to  the 
eompanv  at  their  meeting  on  the  8th  of  January, 
1855,  with  a  report  which  exonerated  in  a  great 
1809*]  measure  the  superintendent  *from  any 
malpractice  in  consequence  of  his  relations  with 
the  plaintiff.  The  investigation  was  searching, 
and  testimonv,  which,  with  the  report  of  the 
committee  fills  two  printed  volumes,  was  sub- 
mitted to  the  company.  The  letter  of  the  archi- 
tect, in  answer  to  the  letter  of  the  president,  is 
printed  in  one  of  these  volumes,  ana  this  publi- 
cation is  the  libel  complained  of.  Several  of  the 
directors  testify  they  were  not  aware  of  the  pub- 
lication, and  evidence  was  adduced  that  the 
plaintiff  had  declared  that  the  investigation 
had  resulted  in  increasing  his  business.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff.  The 
defendants  are  a  company  incorporated  bv  the 
legislatures  of  Delaware  and  Pennsylvan£Bi,  as 
well  as  of  Maryland,  to  construct  a  railroad  to 
connect  the  three  cities  which  oontribute  to 
form  its  name,  and  a  portion  of  their  directors 
and  stockholders  are  citizens  of  Delaware. 

The  defendants  contend  that  they  are  not 
liable  to  be  sued  in  this  action ;  that  theirs  is  a 
railroad  oorporation,  with  defined  and  limited 
faculties  ana  powers,  and  having  only  such  in- 
cidental authority  as  is  necessary  to  the  full 
exercise  of  the  faculties  and  powers  granted  by  I 
their  charter ;  that,  being  a  mere  legal  entity,  I 
they  are  incapable  of  malice,  and  that  malice 
21  How. 


is  a  necessary  ingredient  in  a  libel;  that  this 
action  should  have  been  instituted  against  the 
natural  persons  who  were  concemra  in  the 
publication  of  the  libel.  To  support  this  argu- 
ment, we  should  be  required  to  concede  that  a 
corporate  body  could  only  act  within  the  limits 
and  according  to  the  faculties  determined  by 
the  act  of  incorporation,  and  therefore  that  no 
crime  or  offense  can  be  imputed  to  it.  That 
although  illegal  acts  mig^t  be  committed  for 
the  benefit  or  within  the  service  of  the  corpo- 
ration, and  to  accomplish  objects  for  which  it 
was  created  by  th^  direction  of  their  dominant 
body,  that  such  acts,  not  being  contemplated 
by  the  charter,  must  be  referred  to  the  rational 
and  sensible  agents  who  performed  them,  and 
the  whole  responsibility  must  be  limited  to 
those  agents,  and  we  should  be  forced,  as  a 
legitimate  consequence,  to  conclude  that  no  ac- 
tion ex  delicto  or  indictment  will  lie  against  a 
corporation  for  any  misfeasance.  But  this  con- 
clusion would  be  entirely  inconsistent  with  the 
legislation  and  jurisprudence  *of  the  [*210 
states  of  the  Union  relative  to  these  artificial 
persons.  Legislation  has  encouraged  their  or- 
ganization, as  they  concentrate  and  employ  the 
intelligence,  energv,  and  capital  of  society,  for 
the  development  w  enterprises  of  public  utility. 
There  is  scarcely  an  object  of  general  interest 
for  which  some  association  has  not  been  formed, 
and  there  are  institutions  whose  members  are 
found  in  every  part  of  the  Union,  who  contrib- 
ute their  efforts  to  the  common  object.  To 
enable  impersonal  beings — ^mere  legal  entities, 
which  exiRt  only  in  contemplation  of  the  law-to 
perform  corporal  acts«  or  deal  with  personal 
agents,  the  principal  of  representation  has  been 
aaopted  as  a  part  of  their  constitution.  The 
powers  of  the  corporation  are  placed  in  the 
hands  of  a  governing  body  selected  by  the  mem- 
bers, who  manage  its  affairs,  and  who  appoint 
the  agents  that  exercise  its  faculties  for  the 
accomplishment  of  the  object  of  its  being.  But 
these  agents  may  infringe  the  rights  of  persons 
who  are  unconnected  with  the  corporation,  or 
who  arc  brought  into  relations  of  business  or 
intercourse  with  it.  As  a  necessary  correlative 
to  the  principal  of  the  exercise  of  corporate 
powers  and  faculties  by  legal  representatives, 
18  the  recognition  of  the  corporate  responsibil- 
ity for  the  acts  of  those  representatives. 

With  much  wariness,  and  after  close  and  ex- 
act scrutiny  into  the  nature  of  their  constitu- 
tion, have  the  judical  tribunals  determined  the 
legal  relations  which  are  established  for  the 
corporation  by  their  governing  body,  and  their 
agents,  with  the  natural  persons  with  whom 
they  are  brought  into  contact  or  collision.  The 
result  of  the  cases  is,  that  for  acts  done  by  the 
agents  of  a  corporation,  either  in  contractu  or 
in  delicto,  in  the  course  of  its  business,  and  of 
their  employment,  the  corporation  is  respon- 
sible, as  an  individual  is  responsible  imder  simi- 
lar circumstances.  At  a  very  early  period,  it 
was  decided  in  Great  Britain,  as  well  as  in  the 
United  States,  that  actions  might  be  maintained 
against  corporations  for  torts;  and  instances 
may  be  found,  in  the  judicial  annals  of  botli 
countries,  of  suits  for  torts  arising  from  the 
acts  of  their  agents,  of  nearly  every  varietv. 
Treapaee  quare  olaueum  fregit  was  supported  m 
9  Serg.  i  R.  04;  Mound  v.  Monmouthshire 
Canal   Co.   4   Mann.   &,   G.   452,   Assault   and 
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Battery;  Moore  ▼.  FUchhurg  R.  Co,  4  Gray, 
Km.  466;  Eaat'n  Oo.'s  R,  Co,  ▼.  Broom,  6 
Sll*]  E^ch.  314.  For  damaffes  l^  a  'oollision 
of  rail  cars  and  steamboatB,  Fnil.  £  Read.  R.  Co. 
▼.  Derhy,  14  How.  466;  V,  Y,  d  Va,  8.  8.  Co. 
19  How.  241.  For  a  false  representation, 
Finnie  ▼.  Glasgow  d  8,  W.  R.  Co.  34  L.  &  £q. 
R.  14;  Etting  v.  Bk.  U,  8.  11  Wheat.  59. 

The  ease  of  The  Ifational  Exchange  Co,  of 
Glasgow  v.  Drew,  2  Mac.  H.  of  L.  Cas.  103, 
was  that  of  a  company  in  failing  circumstances 
whose  managers  sought  to  appreciate  its  stock 
by  a  fraudulent  representation  to  the  company, 
and  a  publication  of  the  report  as  adopted  by  it, 
that  its  affairs  were  prosperous.  Two  of  its 
stockholders  were  induced  to  borrow  money 
from  the  company  to  invest  in  its  stock.  The 
question  in  tne  cause  was  whether  the  com- 
pany was  responsible  for  the  fraud.  In  the 
House  of  Lords,  upon  appeal,  Lord  St.  Leon- 
ards said :  "I  have  come  to  the  conclusion,  that 
if  representations  are  made  by  a  company 
fraudulently,  for  the  pur^se  of  enhancing  the 
value  of  stock ;  and  they  induce  a  third  person 
to  purchase  stock,  those  representations  so 
made  by  them,  bind  the  company.  I  consider 
representations  by  the  directors  of  a  company 
as  representations  by  the  company,  although 
they  may  be  representations  made  to  the  com- 
pany." .  .  .  The  report  "becomes  the  act 
of  the  company  by  its  adoption  and  sending  it 
forth  as  a  true  representation  of  their  affairs; 
and  if  that  representation  is  made  use  of  in 
dealing  with  third  persons,  for  the  benefit  of  the 
company,  it  subjects  them  to  the  loss  which 
may  accrue  to  the  party  who  deals,  trusting  to 
^ose  representations." 

It  would  be  difficult  to  furnish  a  reason  for 
the  liability  of  a  corporation  for  a  fraud,  under 
such  circumstances,  that  would  not  apply  to 
sustain  an  action  for  the  publication  of  a  libel. 

The  defendants  are  a  corporation,  having  a 
large  capital  distributed  among  seveiul  hundred 
of  persons.  Their  railroad  connects  large  cities, 
ana  passes  through  a  fertile  district.  Their 
business  brings  them  in  competition  with  com- 
panies and  individuals  concerned  in  the  busi- 
vefts  of  transportation.  They  have  a  numerous 
body  of  officers,  agents,  and  servants,  for  whose 
fidelity  and  skill  they  are  responsible,  and  on 
whose  care  the  success  of  their  business  depends. 
The  stock  of  the  company  is  a  vendible  security, 
and  the  community  expects  statements  of  its 
condition  and  management.  There  is  no  doubt 
that  it  was  the  duty  of  the  president  and  direct- 
212*]  ors  to  *  investigate  the  conduct  of  their 
officers  and  agents,  and  to  report  the  result  of 
that  investigation  to  the  stockholders,  and  that 
a  publication  of  the  evidence  and  report  is  with- 
in the  scope  of  the  powers  of  the  corporation. 

But  the  publication  must  be  made  under  all 
the  conditions  and  responsibilities  that  attach 
to  individuals  under  such  circumstances.  The 
court  of  Queen's  Bench,  in  Whitfield  v.  8outh 
Eos,  R,  Co.  96  Eng.  C.  L.  (May,  1858)  says: 
"If  we  yield  to  the  authorities  which  say  that, 
in  an  action  for  defamation,  malice  must  be  al- 
leged, notwithstanding  authorities  to  the  con- 
trary, this  allegation  may  be  proved  by  show- 
ing that  the  publication  of  the  libel  took  place 
by  order  of  the  defendants,  and  was,  therefore, 
wrongful,  although  the  defendanta  had  no  ill 
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will  to  the  plaintiffs,  and  did  not  mean  to  in- 
jure them."  And  the  court  concluded :  "That 
for  what  is  done  by  the  authority  of  a  corpora- 
tion aggregate,  that  a  corporation  ought  as  such 
to  be  liable,  as  well  as  the  individuals  who  com- 
pose it." 

The  question  arises,  whether  the  publication 
is  excused  by  the  relations  of  the  president  and 
directors,  as  a  committee  from  their  board,  to 
the  corporation  itself.  It  cannot  be  denied  that 
the  inquiries  directed  by  those  officers  were 
within  the  scope  of  their  power,  and  in  the  per- 
formance of  a  moral  and  legal  duty,  and  that 
the  communication  to  their  constituents  of  the 
evidence  collected  by  them,  and  their  conclu- 
sions upon  the  evidence,  was  a  privileged  com- 
munication in  the  absence  of  any  malice  or  bad 
faith.  But  the  privilege  of  the  officers  of  the 
corporation  as  individuals,  or  of  the  corporate 
body,  does  not  extend  to  the  preservation  of 
the  report  and  evidence  in  the  permanent  form 
of  a  book  for  distribution  among  the  persons 
belonging  to  the  corporation  or  the  members 
of  the  community.  It  has  never  been  decided 
that  the  proceedingp  of  a  public  meeting,  though 
it  may  have  been  convened  by  the  authority  of 
law,  or  of  an  association  engaged  in  an  en- 
terprise of  public  utility,  could  be  reported  in  a 
newspaper  as  a  privileged  publication.  But  a 
libel  contained  in  such  proceedings,  if  preserved 
in  the  form  of  a  bound  volume,  might  be  at- 
tended with  more  mischief  to  private  character 
than  any  publication  in  a  newspaper  of  the 
same  document.  'The  opinion  of  the  [*213 
court  is,  that  in  so  far  as  the  corporate  body 
authorized  the  publication  in  the  form  em- 
ployed, they  are  responsible  in  damages.  Tlie 
circuit  court  instructed  the  jury: 

1.  If  the  jury  find,  from  the  evidence  in  this 
case,  that  the  defendants,  by  the  president  and 
directors  of  said  company,  published  the  letter 
from  John  T.  Mahoney  to  S.  M.  Felton,  presi- 
dent, etc.,  dated  March  3,  1854,  in  the  declara- 
tion mentioned,  and  that  any  or  all  of  the  state- 
ments in  the  said  letter  respecting  the  plaintiff 
in  his  trade  and  occupation  are  ffiiise;  and  shall 
further  find  that  the  said  president  and  direct- 
ors, at  the  annual  meeting  of  the  stockholders 
of  said  company,  held  8th  January,  1855,  re- 
ported to  the  said  stockholders  their  action  in 
the  premises,  and  that  the  proceedings  of 
the  committee  of  investigation  (which  con- 
tained the  said  letter)  were  then  being  printed, 
and,  as  soon  as  printed,  would  be  distributed  to 
the  stockholders^  and  that  said  report  was  ac- 
cepted by  the  stockholders;  and  if  the  jury 
shall  further  find,  that,  after  the  meeting  of 
the  stockholders  had  adjourned,  the  president 
and  directors  of  said  company  distributed  the 
book  containing  the  said  letter  among  the  stock- 
holders of  this  company,  or  any  of  them,  then 
the  jury  may  find  for  the  plaintiff. 

2.  And  if  the  jury  find  for  the  plaintiff  under 
the  first  instruction,  they  are  not  restricted  in 
giving  damages  to  the  actual  positive  injury 
sustained  by  the  plaintiff,  but  may  give  such 
exemplary  damages,  if  any,  as  in  their  opinion 
are  called  for  and  justified,  in  view  of  all  the 
circumstaneces  in  this  case,  to  render  repara- 
tion to  the  plaintiff,  and  act  as  an  adequate 
punishment  to  the  defendant. 

The  first  instruction  ia  erroneous,  because 
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the  publication  to  wbich  the  court  referred  as  PnnA.,  Wiui.  &  B.  R.  Co.') 

bUmewortfay,  mad  to  ftutborize  the  jury  to  find  v.                        V 

a  Terdict  against  the  defendant,  took  pUM  titer  Qi'iOiXT.                J 
the  emnmeneement  of  this  suit. 

The  second  instruction  contains  the  same  er-  Mr.  .Tuttice  Danleli 

ror,  and  is  objectionable  for  the  additional  rea-  In  the  judgment  of  this  court,  so  fsr  as  It 

■on  that  the  mle  of  danuii^  is  not  acouratel;  directs  a  reversal  of  that  of  the  circuit  court, 

stated  to  the  Jur;.  1  fully  concur.     But,  in  my  view,  the  decision 

In  Drty  T.  Woodicortk,  13  How.  S.  C.  371,  this  has   performed   but   half   its   proper   office,   by 

eonrt  recognized  the  power  of  a  jury  in  certaiu  amittin);  to  order  a  dismission  of  this  case  by 

S14*]   acBons  of  tort  to  assess   'against  the  the  circuit  court. 

tortfeasor    punitive    or    eiemplary     damages.  It  is  not  designed  here  to  repeat  the  arga- 

Wbenever  the  injury  complained  of  has  been  in-  inents  or  the  authorities  so  often  and  so  una- 

flicted  malieioualy  or  wantonly,  and  with  cir-  vailingly  adduced,  in  opposition  to  the  cogni- 

cumstances  of  contumely  or  indignity,  the  jury  ?ance  of  the  Federal  court  of  controversies  in 

■re  not  limited  to  the  ascertainment  of  a  Bini-  which  corporstions  arc  parties, 

pie    compensation    for    the    wrong  committed  Some   cursory   recapitulation   will,   however, 

against  the  aggrieved  person.     But  the  malice  be  attempted  of  previous  decisions  made  here, 

spoken  of  in  this  rule  ie  not  merely  the  doing  ns  evincing  the  progress  of  relaxation  and  in- 

of  an  unlawful  or  injurious  act.     The  word  im-  consistency  from  the  first  departure,  from  what, 

plies  that  the  act  complained  of  was  conceived  by  me,  at  least,  are  deemed  sound,  legal,  and 

ta  th«  spirit  of  mischief,  or  of  criminal  indilTer-  constitutional  principles,  down  to  the  remark- 

ence  to  civil  obligations.     Nothing  of  this  kind  ubic  instance  exemplified  in  the  case  before  us. 

can  be  imputed  to  these  defendants.  The  first  step  in  this  progress  was  the  deci- 

The  letter  of  Mahcmey  was  reported  to  the  sion  thnt  a  corporation  might  be  made  a  party 
eompany  with  other  evidence  that  rendered  it  in  the  Federal  courts,  b;  entirely  destroying  the 
innocuous,  and  its  statements  were  never  adopt-  existence  of  such  a  body;  and  by  this  process 
ed  by  them.  The  plaintiff  has  repeatedly  af-  it  was  pretended  that  it  was  made  capnble  of 
firmed  that  be  had  derived  an  advantage  from  suing  and  being  sued,  and  by  imposing  tiabill- 
tbe  investigation  hv  the  company,  and,  upon  ties  on  private  natural  persons,  who,  by  the 
rcsuling  ail  ttie  evidence,  aa  reported  and  pub-  very  n.ttiire  and  character  of  the  corporate 
Ushed,  we  do  not  perceive  how  an  impression  body,  and  by  the  terms  of  its  organization, 
nnfavorable  to  him  could  have  been  made  by  possessed  not  one  of  its  powers,  and  could  ex- 
it upon  any  candid  mind.  The  eircumatances  ercise  not  one  of  its  functions.  Vtde  S  Cranch, 
under  which  the  evidence  was  collected,  and  01,  The  Bank  af  the  United  States  v.  Deveaum. 
the  publication  made,  repel  the  presumption  of  Meit,  and  in  order  to  cover  this  glaring  irreg- 
the  existence  of  malioe  on  the  part  of  the  cor-  ularit^,  it  seemed  necessary  to  transform  a  oor- 
poration,  and  so  the  jury  should  have  been  in-  poration  into  quaii,  or  Into  so  much  ol  a  ciU- 
structed.  '■"'^  '^  would  authorize  its  pleading  and  being 

The  arermHits  in  the  declaration  of  the  facts  impleaded  in  the  Federal  courts,  although  the 

proper   to   give  the   circuit   court  jurisdiction  Constitution  and  the  laws  of  the  United  SUt« 

Sver  the  parties  are  identical  with  those  which  f?  ""^  rec^ize  nor  make  meiition  ,"■(  "n?  Par- 

-ere   fullV  considered   b,   this  court,   and   re-  t.cuiar  part  orfract.on  of  a  citizen^ 'but  ['Sie 

ceived  the  sanction  of  two  thirds  of  the  judges  "'"''"."^  ""*  cogniznnoe  of  the  courts  to  contro- 

-      ™  >■"-      _    _.fc,  „„„■ „„  .  „.  ■    -U   5,„  i-ersies  between  citizens  o(  different  states,  sus- 

in  i/arnhaUY.  The  Baltxmor,  ^t     ^°        ^  t"i"i"«  their  full  natural,  political,  and  social 

'^.""Ji.^*-     A_.'*P*t't'°"J'^'''e  <l"'^f"''''  relations.    This  was  the  objict  attempted  in  the 

that  took  place  and  was  reported  with  thnt  case  ^^^  „,   y^^   Ciucinnali  Railroad   Company  r. 

is  dpomcd  to  be  unnecessary.  UI»on.  in  the  2d  of  Howard,  497.     It  then  be- 

Tbe  only  plea  bled  in  this  cause  is  the  gen  p^me  necewary  to  give  to  this  citizen  corpora- 

era!  issue.     That  plea  raises  an  lasue  upon  th.'  tion  a  local  habitation  or  residence,  in  order  to 

merits  of  the  complaint,  and  leaves  the  juris-  fix  his  origin  and  position,  on  which  it  was,  and 

dictional  alletrations  without  a  traverse.  [s  yet,  perhaps,  conceded,  that  his  admission  in- 

Xo   question   involving   the   capacity   of   tne  to  the  courts  of  the  Unit«d  States  n'as  depend- 

parties  in  tlie  cause  to  litigate  in  the  circuit  ent;  and  this  court,  to  accomplish  this  purpose, 

eourt  can  be  raised  before  the  jury  under  such  neems  to  have  settled  upon  one  or  the  other  of 

pleadings.     Conard   v.   .ItloHlio  Inturanoe   Co.  the  following  conclusions,  or  perhaps  in  part  on 

1  Pet  388;  Bvant  r.  Gm,  11  Pet.  80;  Wiakliffr  both:    that   either   the    locality   within   which 

».  Oicinj/*,   17   How.   47.     The  testimony   that  this  citizen  may  be  fabricated,  or  that  within 

the  states  of  Delaware  and  Pennsylvania  had  which  his  agents  or  factors  (viz.:  the  president 

respectivelv  granted  a  corporate  cbaroeter  to  "><*  directors)  hold  their  place  of  business,  de- 

the  same  wrporators  that  form  the  corporation  teiinmes   his   politica     position,   his  capacities 

tl&'l   in  Maryland,  -for  the  extension  of  the  and  responsibilities,  although  it  is  palpable  this 

railroad   through  those  states,  to  connect  the  l-^tt"  conclusion  abrogates  ^mplrtely  ""!  pre- 

dtie.  that  app^r  in  the  nami  of  the  corpora-  vious  doctrine  of  this  court,  tha£  the  righU  and 

It             j   ,i.'^*7_i. it  »       _       J  II,     ji  powers  of  a  corporation  remain  and  adhere  in 

Uon,  and  the  testunony  that  some  of  the  «-  ^^  inji^duals  fnterested  in  tha  company,  and 

ncU>iB    of  the  several   corporations   reside   In  do  not  appertain  regularly  to  the  assieiatrf  or 

DeUware.   in   the  condition   of   the  pleadinga,  organize!  body,      from   Uiese  anomalous  con- 

ns  immaterial  aad  irrdevant.  elusions   have   arisen   the   curious   formula   in 

for  (*«  •rrwt  ice  hane  nottoed,  the  judgment  pleading,  by  which  access  has  been  sought  and 

If  the  Oiromil  Court  U  reversed,  and  the  oau*e  permitted  in  the  courts  of  the  United  States— 

tenmuded,  ■■,   for   instance,  »  sertain   oomp«oy,   a   body 

«1  How.  TT 
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corporate,  created  b]r  some  stated  authority  but 
witnout  averring  citizenship  or  residence  on 
the  part  of  that  body,  but  leaving  these  to  be 
implied  by  the  court,  sues  or  is  sued.  In  the 
case  under  review,  the  party  defendant  below 
it  averred  to  be  the  Philadelphia,  Wilmington, 
ft  Baltimore  Railroad  Ck>mpany,  a  body  corpo- 
rate in  Maryland,  incorporated  by  a  law  of 
Maryland.  Here,  then,  is  averred  neither  citi- 
zenship, nor  an  identity  with,  or  an  equivalent 
for  citizenship,  nor  residence,  nor  commorancy 
anywhere,  on  the  part  of  tne  defendant.  The 
corporate  body  is  stated  to  be  in  Maryland,  but 
whether  in  its  organized  constitution,  or  by  the 
citizenship  of  its  president  and  directors,  or  by 
its  individual  members,  or  whether  in  either 
character  it  is  or  is  not  of  Maryland,  is  left  for 
the  court  to  supply ;  and  this,  too,  in  defiance  of 
the  unbroken  chain  of  decisions  from  Bing- 
ham Y.  Ca^bot,  3  Dall.  382,  down  to  Sullivan  v. 
Fulton  8.  B.  Co.  6  Wheat,  p.  460,  comprising 
217*]  twelve  distinct  cases  •ruling,  in  totidem 
icrUis,  that  under  the  2d  section  of  the  3d  arti- 
cle of  the  Constitution,  not  only  must  the  par- 
tien  to  suits  in  the  Federal  courts  be  citizens 
and  inhabitants  of  different  states,  but  that 
this  character  must  be  averred  expressly,  and 
must  appear  upon  the  record,  and  cannot  be  in- 
ferred from  residence  or  locality,  however  une- 
quivocally stated;  and  that  the  failure  to  make 
the  required  averment  will  be  fatal  to  the  ju- 
risdiction of  a  Federal  court,  either  original  or 
appellate,  and  is  not  cured  by  the  want  of  a 
plea  or  of  a  formal  exception  in  any  form,  and 
that  even  the  party  who  is  guilty  of  the  irregu- 
larity may  avail  himself  of  it  upon  appeal. 

This  case  is  marked  by  peculiarities,  which, 
if  they  can,  consistently  with  the  rules  of  plead- 
ing and  evidence,  be  regularly  brought  into 
view,  will  show  more  clearly  than  has  hitherto 
been  done,  the  effects  of  the  anomalous  proceed- 
ingfi  above  adverted  to.  It  is  ruled  by  all  the 
cases,  that  where  want  of  jurisdiction  in  the 
Federal  courts  is  apparent  on  the  face  of  the 
pleadings,  the  courts,  original  and  appellate, 
are  bound  to  take  notice  of  this  defect,  and  that 
there  can  be  no  requisition  on  parties  to  show 
it  either  by  averment  or  proof.  The  establish- 
ment of  this  principle  certainly  dispenses  with 
the  necessity  for  proofs  in  such  a  case,  for  why 
undertake  to  establish  by  proof  that  which  is 
admitted?  Moreover,  the  character  of  the  de- 
fect partakes  more,  perhaps,  of  matter  of  law 
than  of  fact.  Hence  it  may  be  questionable, 
how  far  the  introduction  of  any  evidence,  and 
still  more  of  cumulative  evidence,  is  or  was  ad- 
missible to  show  this  admitted  or  patent  defect, 
which  it  has  been  so  often  ruled  that  the  court 
must  take  notice  of  without  plea  or  demurrer. 
But  we  see  by  the  record,  that  evidence,  ex- 
tensive and  documentary,  waa  introduced  as 
to  this  point,  and  read  without  objection.  And 
to  what  conclusions  does  this  evidence,  if  ad- 
missible, inevitably  lead?  According  to  the 
decisions  previously  made  here  with  respect  to 
corporations — according,  too,  to  the  argument 
of  counsel  for  the  defendant  in  error — the  Bal- 
timore Railroad  Company  was  created  sepa- 
rately and  exclusively  by  the  state  of  Mary- 
land, and  its  attributes  of  suing  or  being  sued, 
and  every  other  attribute  or  function,  was  im- 
parted and  perfected  by  that  separate  author- 


iW,  which  was  'limited  by  the  power  of  [*S1S 
Maryland.  So,  too,  the  Philadelphia  Railroad 
Company  was  separately  and  independently 
created  by  Pennsylvania;  and,  in  like  manner, 
and  with  like  effect,  the  Delaware  Railroad 
Company,  by  the  state  of  Delaware.  Neither 
of  the  states  just  mentioned  had  the  power  to 
create  a  citizen  of  another  state,  nor  to  cre- 
ate or  invest  any  attribute  or  right  of  citizen- 
ship beyond  its  own  jurisdiction.  It  follows, 
then,  idtkt  the  incorporation  of  these  oompaniea 
was  in  each  a  separate,  independent,  and  dis- 
tinct and  complete  act,  operating  only  within 
the  sphere  of  tne  legitimate  authority  that  per- 
formed it,  and  any  right  or  attribute  of  citizen- 
ship it  could  confer,  would  be  imparted  to  its 
own  subjects  alone;  it  could  not  determine  the 
polity  of  other  communities,  or  the  rights  of 
their  people.  But,  by  some  professional  magic, 
these  three  separate  creations,  which,  if  invest- 
ed with  any  of  the  qualities  of  citizenship,  were 
necessarily  circumscribed  as  to  these  by  the  au- 
thority of  their  respective  states,  are  here  con- 
verted into  one.  These  three  quasi  citizens  of 
different  states  are  transformed  into  one.  and, 
though  threefold  in  form,  less  than  one,  and 
by  this  transformation  are  brought  into  tribu- 
nals where  real  citizens  are  not  permitted  to  lit- 
igate without  averring,  and  if  denied,  not  with- 
out proving  the  truth  and  reality  of  their  char- 
acter in  obedience  to  the  command  of  the  Con- 
stitution. In  the  present  instance,  this  may 
subserve  the  convenience  of  the  individual,  but 
in  another  aspect  the  mischiefs  incident  to  such 
a  relaxation  would  be  apparent  and  seriouf^.  It 
would  be  putting  it  in  the  power  of  separate 
corporations,  deriving  their  origin  from  dis- 
tinct sources  by  claiming  a  joint  name  or  title, 
to  select  at  will,  for  its  purposes,  a  forum  with- 
in that  jurisdiction,  witnin  which  either  corpo- 
rate body  was  created.  The  averments  of  citi- 
zenship and  residence  being  dispensed  with  by 
this  court,  no  check  is  left  to  such  a  combina- 
tion and  irregularity;  and  by  this  practice 
there  is  extended  to  artificial  bodies,  which  are 
not,  and  cannot,  from  the  nature  of  things,  be 
citizens,  privileges  which  belong  by  the  Consti- 
tution to  citizens  only,  and  upon  proof,  if  re- 
quired, of  the  reality  of  their  character  as  such. 

It  has  just  been  remarked  that  the  arguments 
against  tne  'jurisdiction  of  the  Federal  [*219 
courts  over  corporate  bodies  may  be  found  in 
some  of  the  opinions  delivered  in  the  case  of 
Marshall  v.  7'he  Baltimore  d  Ohio  Railroad 
Company,  and  it  is  said  that  these  arguments  it 
is  unnecessary  to  repeat,  and  it  is  seen  that 
they  have  not  been  deemed  of  sufficient  cogency 
to  prevent  a  concurrence  in  proceedings  and  pre- 
tensions which  those  arguments  were  urged  to 
condemn. 

The  relevancy  or  the  justice  of  the  above 
declaration  1  confess  myself  somewhat  at  a  loss 
to  comprehend.  If  it  be  intended  by  way  of 
recantation,  prompted  by  a  conviction  of  the 
unsoundness  of  those  arguments,  and  as  a  criti- 
cism upon  those  who  are  unable  to  chime  in 
with  the  notes  of  such  a  paiinodia,  it  would 
seem  to  me  that  a  direct  avowal  of  that  convic- 
tion, and  of  the  consequences  to  which  it  had 
led,  would  have  been  nothing  more  than  justice 
to  all.  If,  on  the  other  hand,  the  soundness  of 
those  arguments  is  still  regarded  as  a  regular 
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dfidnetion  from  constitutional  principle,  and 
trcm  fealtj  to  ihe  CSonstitution,  then  a  relin- 
quishment of  those  arguments,  or  the  failure 
to  assert  them  on  every  occasion  similar  to  that 
first  callinff  them  forth,  however  justifiable  in 
the  view  of  others,  would  in  myself,  by  myself, 
be  felt  as  a  compromise  of  a  sacred  and  solemn 
dutr.  The  vinaication  of  truth,  whenever  we 
shall  be  called  on  to  speak  or  to  act,  can  never, 
In  my  opinion,  be  properly  shunned;  I,  there- 
fore, am  bound  to  reassert  all  which  I  have  en- 
deavored earnestly,  however  feebly,  to  main- 
tain, and  which  I  still  believe. 

I  am  further  of  the  opinion,  that  apart  from 
any  question  as  to  the  j)eculiar  jurisdiction  of 
the  Federal  courts,  this  action  could  not  be 
maintained  in  any  forum  possesfling  even  gen- 
eral legal  powers.  It  is  to  be  borne  in  mmd, 
that  the  proceedings  in  this  case  are  not  found- 
ed upon  any  express  or  peculia^p  right  or  author- 
ity vested  by  statute  or  other  special  and  com- 
petent power,  but  are  claimed  as  the  legitimate 
consequences  inherent  in,  and  flowing  from, 
the  nature  and  constitution  of  corporations  aff- 
jfregatc.  By  those  who  affirm  this  doctrine  it 
is  indispensable  that  they  should  show  as  inher- 
ent in,  and  consistent  with,  the  constitution  of 
such  corporations,  the  attributes  and  qualitios 
to  which  proceeding  like  the  present  are  cal- 
220*J  •culatod  to  apply,  and  with  which  they 
can,  bv  any  rational  or  logical  comprehension, 
be  made  applicable.  The  metamorphosis  which 
would  transmute  an  aggregate  corporation  into 
0  natural  person,  must  necessarily  transfuse 
into  this  new  creation  the  capabilities  and 
qualities  of  the  being  into  which  it  is  changed. 
Upon  any  other  hypothesis,  the  fact  of  identity 
eoiild  not  be.  Natural  persons  are  capable  of 
the  pa'Hsions  of  love  and  hate;  can  contend  in 
mortal  combat  by  duel  or  otherwise;  can  go 
into  the  field  in  command  of  armies;  can  sit 
upon  tae  bench  of  injustice,  or  in  the  legislative 
or  executive  departments  of  the  government. 
.\ecording  to  this  transmutation  theory,  all 
these  qualities  are  imparted  to  its  new  Pro- 
methean experiment,  who,  of  course,  could  he 
be  only  apprehended  or  laid  hold  of,  might,  like 
his  prototype — or,  more  properly,  his  other  self 
— be  subjected  for  the  misuse  of  those  qualities 
to  the  extremest  penalties  of  the  law,  the  scaf- 
fold or  the  gallows.  To  my  apprehension,  this 
theory  involves  the  confounding  of  all  political, 
legal,  moral,  and  social  distinctions.  By  that 
apprehension,  derived  from  the  definitions  of 
eorporations  aggregate,  as  given  by  Brooke. 
Coke,  and  Blackstmie,  and  by  the  express  lan- 
guage of  this  tribimal  in  the  earlier  cases  de- 
cide<l  by  it,  these  bodies  are  regarded  as  merely 
artificial — a  species  of  fictionea  jurist  created 
for  particular  objects,  and  vested  certainly  with 
no  greater  or  higher  attributes  than  the  creator 
of  those  bodies  has  power  to  bestow.  Man  can 
have  no  power  to  confer  mind,  passicm,  or  moral 
perception,  nor  moral  powers,  upon  a  mere  fabri- 
cation of  his  own — a  mere  piece  of  parchment 
or  paper.  No  quo  €mimOf  therefore,  can  be  af - 
finned  of  a  fiction  to  which  no  animua,  or  pas- 
sion, or  moral  quality,  can  be  imparted. 

II  has  ever  been  siamitted,  that  into  slander 
or  libel,  malice  essentially  enters.  Slander  or 
libel  is  an  injury  Ihfiicted  with  a  wicked  or 
malevolent  motive.  Reason  and  common  sense 
would  hence  conclude,  that  where  there  could  be 
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motive  of  no  kind  whatsoever,  there  could  be  no 
malice,  and  therefore  no  offense  of  which  malice 
is  the  essential,  the  leading,  and  distinguishing 
characteristic 

In  several  of  the  English  cases  it  has  been 
ruled,  that  trover  *and  trespass  quare  [*221 
clausum  f regit  ma^  be  maintained  aeainst  a 
corporation;  and  this,  with  respect  to  the  latter 
action,  is  going  a  great  way,  as  it  is  not  very 
easy  to  explain  in  what  mode  a  mere  fiction  or 
lecal  faculty  can  act  vi  et  armis;  yet  a  conceiv- 
able distinctiun  may  be  taken  between  acts  in- 
jurious in  their  efi'ects  and  viewed  as  mere 
tacts,  and  performed  independently  of  or  with- 
out motive,  and  for  which  the  actor  is  bound 
to  make  reparation,  and  conduct,  the  character 
of  which  lies  exclusively  in  the  motive,  and 
which,  apart  from  such  motive,  can  neither  ex- 
ist nor  be  conceived. 

In  conformity  with  these  conclusions  is  the 
opinion  of  Aldersen,  Baron,  as  late  as  the  year 
1854.  Vide,  Stevens  v.  Midland  Counties  Rail- 
way Co,  10  Exchequer  Rep.  356. 

But  a  precedent  for  the  affirmation  of  such  a 
legal,  physical,  and  moral  anomaly  as  an  act  to 
be  characterized  and  appreciated  by  a  quality 
which  by  no  possibility  can  appertain  to  it,  is 
relied  upon  in  this  case;  and  so  far  as  that 
precedent  is  comprehended,  it  seems  designed, 
at  any  rale,  for  an  application  like  the  one 
made  of  it  in  this  cause.  It  is  believed,  how- 
ever, to  bo  a  solitary  precedent;  and  as  the 
force  of  that  precedent  (owing,  perhaps,  to  no 
fault  in  his  Lordship's  reasoning,  but  in  those 
who  are  incapable  of  understanding  his  logic) 
is  not  very  clearly  apprehended ;  and  as  it  most 
certainly  contravenes  the  course  of  d(*cision  for 
centuries,  the  presumption  of  not  yielding  im- 
plicitly to  the  ruling  of  a  Lord  Chief  Justice 
may  perhaps  be  pardoned.  This  precedent  is 
found  in  the  case  of  Whitfield  et  al.  v.  The 
Southeastern  Railway  Company^  just  cited 
from  the  bench.  That  was  an  action  for  a  libel, 
and  the  declaration  was  demurred  to,  for  the 
reason  that  malice  could  not  be  affirmed  of  a 
corporation  aggregate. 

His  Tx>rd8hip  says:  "The  demurrer  to  the 
declaration  in  this  case  can  only  be  maintained 
on  the  ground  that  the  action  will  not  lie  with- 
out proof  of  express  malice,  as  contradistin- 
guished from  legal  malice." 

How  is  this  expression  of  his  Lordship  to  be 
understood  T  The  averment  of  malice,  and  the 
application  of  that  averment  to  the  defendant's, 
was  a  question  arising  upon  the  pleadings,  and 
upon  the  character  or  capacity  of  the  party 
complained  of,  *as  disclosed  upon  the  [*222 
face  of  the  declaration.  Whether  malice,  either 
express  or  implied,  could  be  imputed  to  the 
plaintiff,  could  have  no  infiuence  a  priori;  if 
malice  was  alleged,  it  opened  at  once  the  only 
legitimate  question  arising  upon  the  demurrer,. 
viz.,  could  the  defendants  be  guilty  of  malice? 
The  character  or  the  degree  of  malice  was  a 
question  arising  upon  the  proofs,  and  was  the 

J  ►roper  subject  for  the  instructions  from  the 
udge.  It  would  be  difficult  to  find  a  precedent 
in  pleading,  wherein  a  distinct  averment  as  ta 
express  or  implied  or  legal  malice  was  made. 

His  Lordship  proceeds:  "But  if  we  yield  ta 
the  authorities  which  say  that  in  an  action  for 
defamation  malice  must  be  alleged,  noth with- 
standing authorities   to  the  coMrary.''      And 
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here,  iHtb  a  wHIingnesB  aJmyg  to  be  instructed, 
J  would  gladly  team  what  authorities  those  are 
to  which  reference  ia  thiu  made;  (or  within  the 
sphere  of  mj  own  inquiries  going  aa  far  back  aa 
Owen,  61;  No]',  B6;  1  Saundera,  242;  4  Bur. 
2422;  3  Taunton,  246;  and  coming  down  to  S 
Adolph.  ft  Ell.  652;  1  M.  &  S.  839,  ft  ii  held, 
without  R  dissentient,  that  the  dcelnration 
must  show  a  malidouE  intent  in  defendant; 
and  although  the  word  "maliciously"  is  not 
absolutely,  necessarily  requisite,  yet  words  of 
equivalent  import  must  be  used;  and  it  is  said 
that  the  usual  and  better  form  of  pleading  is, 
falsely  and  maliciously.     Vide  1  Rep.  273. 

His  Lordship  further  proceeds,  or  is  made  to 
say;  "This  aUegatioo  may  be  proved,  by  show- 
ing that  the  publication  of  the  libel  to<ric  place 
by  order  of  tne  defendants,  and  was  therefore 
WTOitf^ul,  although  the  defendants  had  no  ill 
will  to  the  plaintiffs,  and  did  not  mean  to  in- 
jure them,  'nierefore,  (note  the  conclusion), 
''the  ground,  on  which  it  is  contended  that  an 
action  for  a  libel  cannot  be  maintained  against 
a  corporation  aggregate,  fails."  He  who  can 
connect  this  corollary  with  the  premises  anr- 
paHses  any  ingenui^  of  mine. 

To  return  to  his  Lordship's  argument: 

"Tliia  allegation  may  be  proved."  What  al- 
legation, we  aslcl  Why,  the  libel,  a  malicious 
publication,  "}iy  showing  tnat  it  took  place  by 
order  of  the  defendants  although  the  defendants 
had  no  ill  will  to  the  plaintiffs,  anti  did  not  In- 
tend to  injure  them."  Thus  it  is  said  to  be 
223*]  the  law,  that  a  libel  may  exist  'without 
i.n  unfriendly  intention;  and  with  equal  reason 
might  it  be  alleged  or  imputed  where  the  iateu- 
lion  was  amicable. 

1  give  the  concluding;  reasons  ascribed  to  his 
J^rdship  for  his  decision.       They   are   as   f(d- 

"I  may  mention,  that  corporations  aggregate 
are  now  so  common,  that  I  believe  that  a  pub- 
lic journal  is  conducted  by  a  corporation  aggre- 
gate, limited.  Therefore,  it  seems  to  us,  that 
lor  what  is  done  by  the  authority  of  a  corpora- 
tion aggregate,  that  a  corporation  aggregate 
ought,  as  such,  to  be  liable  as  well,  perhaps,  as 
the  individuals.  Therefore,  we  think  there 
ought  to  be  judgment  for  the  plaintiffs." 

The   connection   between   the  number  of  ag- 

fregate  corporations  and  their  cspacities  or 
labilities  and  the  dependence  in  any  degree  ol 
the  on«  upon  the  other,  I  leave  to  those  wlio 
have  beoi  favored  with  greater  perspicacity 
than  has  been  given  to  me.  I  am  wholly  unable 
to  peroeive  tlu^. 

In  fine,  with  iae  respect  for  others,  and  with 
becoming  diSidence  of  myself,  I  am  constrained 
to  say,  of  the  opinion  in  the  case  of  Whitfield  t. 
The  SoHtkeaitem  Railwaj/  Company,  as  it  has 
been  brought  to  the  view  of  this  court,  that  in 
its  argument  and  conclusions  it  is  confused  and 
obscure;  and  is  Jncongruoua  and  contradictory, 
both  in  its  reasoning  and  its  conclusions.  In  the 
line  of  English  adjudications  it  presents  itself 
aa  solitary  and  eccentric,  and  in  opposition  to 
the  most  inveterate,  tiie  clearest,  and  reiterated 
distinctions  announced  by  the  sages  of  the  law 
— distinctions  having  their  foundation  in 
reason  and  in  the  essential  character  of  the  sub- 
jecte  to  which  thoc.  distinctions  have  been  ap- 
plied.     I  OMmot  yield  to  that  opinion  my  as- 
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APPEAL  from  the  Suf 
ritory  of  Oregon. 
The  ease  is  fully  stated  by  the  court. 
JfMsrt.  B.  JohnaoB,  B.  Jahnaoa,  Jr^  fl. 
CuUbk,  and   R.  H.   Olllat  for  appellants. 
Ur.  8.  S.  Bftzter  for  appellee. 

Mr.  Jtutice  Catroa  deliverMd  tlis  opinion 
of  the  oourt ; 

Parrish  filed  his  bill  in  eooity  against  Lowns- 
dale  and  others  in  a  district  court  of  Oregon 
territory,  praying  for  an  injunction  to  restrain 
the  defendants  from  obatructing  a  narrow 
•piece  of  land,  claimed  as  Water  Street,  1*292 
lying  in  front  of  the  complainant's  storehouse, 
and  a  square  of  ground  claimed  as  his,  two  hun- 
dred feet  on  each  side,  laid  off  into  eight  lota,  as 
city  property,  within  the  dtj  of  Portland,  and 
on  one  of  which  the  storehouse  stands.  He  atrip 
of  land  lying  in  front  of  these  lots  eitenda  to 
the  Wallarortte  river;  at  that  point,  the  land  ia 
several  hundred  feet  wide.  The  complainant 
alleges  that  it  was  dedicated  to  the  public  aa  a 
street,  to  the  use  of  the  proprietors  of  the  town, 
for  the  purposes  of  commerce;  the  river  there 
being  within  the  flow  of  tide,  navigable  for 
ships,  and  requiring  a  wide  front  space  to  ac- 
commodate loading  and  discharge  of  cargjes. 

The  district  court  found  that  Water  stieet, 
in  the  city  of  Portland,  was  bounded  by  the 
river,  opposite  the  lots  of  the  complainant;  and 
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that  the  defendants  at  the  commencement  of  the 
suit  were  about  to  obstruct  the  same  to  the 
special  injury  of  the  plaintiflf,  as  stated  in  the 
bill;  and  thereupon  an  injunction  was  granted, 
as  prayed  for.  This  decree  was  affirmed  in  the 
supreme  court  of  Oregon,  where  the  respond- 
ents carried  the  cause  by  appeal,  and  from  that 
decree  they  have  appealed  to  this  court,  and  we 
are  called  on  to  revise  the  proceedings  below. 

The  first  question  presented  is,  whether  this 
court  has  jurisdiction  and  power  to  re-examine 
the  controversy. 

By  the  act  of  Congress  organizing  the  inhab- 
itants of  Oregon  territory  into  a  government, 
it  is  provided  ({  9)  that  writs  of  error  and 
appeals  from  final  decisions  of  the  supreme 
court  of  Oregon  shall  be  allowed  to  the  Su- 
preme Court  of  the  United  States,  where  the 
value  of  the  property,  or  the  amount  in  con- 
troversy, shall  exceed  $2,000,  to  be  ascertained 
by  the  oath  of  either  party,  or  by  a  competent 
witness;  and  also  in  cases  *' where  the  Constitu- 
tion of  the  United  States,  or  an  act  of  Con- 
gress, or  a  treaty  of  the  United  States,  is 
brought  in  question." 

The  complainant  assiunes  that  he  would  sus- 
tain special  damage  by  the  obstruction  of  the 
space  between  his  property  and  the  river,  but 
how  much  damage  does  not  appear  from  the  al- 
legations in  the  bill,  or  otherwise ;  and  it  is  dif- 
293*]  ficult  for  us  to  *see  how  either  party  to 
the  suit  could  sustain  damage  to  his  rights  of 
property,  as  the  town  was  laid  off  in  1845,  on 

f>roperty  of  the  United  States,  whilst  our  in- 
labitants  who  had  emigrated  there,  and  those 
of  Great  Britain,  held  joint  possession  of  the 
country  in  virtue  of  the  treaty  between  the 
two  !Iations  of  October  20,  1818  (art.  13), 
which  was  continued  in  force  by  the  conven- 
cion  of  August  6,  1827. 

In  June  and  July,  1845,  the  people  of  Oregon 
territory,  **for  mutual  protection,  and  to  se- 
cure peace  and  prosperity  among  themselves," 
elected  delegates,  who  met  in  convention,  and 
adopted  laws  and  regulations  for  their  govern- 
ment, "until  such  time  (say  they)  as  the  United 
Stated  of  America  extend  jurisdiction  over  us." 
In  this  plan  of  government,  it  is  provided  that 
anyone  wishing  to  establish  a  claim  to  land 
shall  desii^iate  the  extent  of  his  claim  by  line 
marks,  and  have  it  recorded  in  the  otlice  of  the 
territorial  recorder;  the  claim  not  to  exceed  a 
mile  square,  or  640  acres.  The  description  of 
claim  under  which  the  complainant  and  the  re- 
spondents set  up  title  is  founded  on  this  regu- 
lation. By  the  treaty  of  15th  June,  1846,  the 
line  dividing  our  possessions  and  those  of  Great 
Britain  west  of  the  Rocky  mountains  was  con- 
cluded; and  on  the  14th  of  August,  1848,  Con- 
gress passed  an  act  to  establish  the  territorial 
government  of  Oregon,  in  which  the  laws  then 
existing  under  the  provisional  government  (es- 
tablished by  the  people)  are  continued,  and  de- 
clared to  be  operative  until  altered.  "But  ( says 
the  act,  S  14)  all  laws  heretofore  passed  in  said 
territory,  making  grants  of  land,  or  otherwise 
affecting  or  incumbering  the  title  to  lands,  shall 
be,  and  are  hereby  declared  to  be,  null  and  void." 
Congress  passed  no  law  in  any  wise  afTecling 
title  to  lands  in  Oregon  territory  till  September 
27,  1850;  and  the  bill  in  this  case  was  filed 
July  29,  I86O9  so  that,  when  the  litigation  com- 
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menced,  neither  party  to  the  suit  had  any  title 
to  or  interest  in  the  land  whatever;  and  there- 
fore the  respondents  and  appellees  could  not 
sustain  injury  by  bein?  enjomed  not  to  erect 
buildings  on  lands  belonging  to  the  govern- 
ment in  which  they  had  no  interest.  It  is 
proper  to  remark  liere,  that  we  have  no  Jiing  to 
do  with,  nor  can  we  notice,  rights  acquired  to 
this  *property  by  acts  of  Congress  [*294 
passed  subsequently  to  the  origin  of  this  con- 
troversy. 

Neither  the  Constitution  of  the  United  States, 
nor  an  act  of  Congress,  nor  a  treaty,  was 
"brought  in  question"  in  the  lower  court,  neither 
side  could  have  legitimately  raised  such  a  ques- 
tion,  and  called  for  its  decision;  and  to  give 
this  court  jurisdiction  of  the  case,  in  this  in- 
stance, the  question  must  have  been  raised  and 
decided  in  the  lower  courts,  and  it  must  so 
appear  on  the  record.     16  Pet.,  281. 

Being  of  opinion  that  there  i8  no  jurisdicti<m 
in  this  court  to  examine  and  revise  the  decree  of 
the  supreme  court  of  Oregon,  we  order  the  ap* 
peal  to  be  dismissed. 


JOHN  T.  MASON,  Plff.  in  Err., 

V, 

JOSEPH  C.  GAMBLE  and  David  Gamble. 
(See  S.  a  21  How.  390,  391.) 

Writ  of  error  in  revenue  cases — value  in  00f»- 
trover sy  immaterial^  when  United  States  is 
plaintiff — otherwise^  in  suits  by  importer. 

The  act  of  May  31.  1844  (5  Stat.  658),  aatbor- 
Izes  a  writ  of  error,  at  the  Instance  of  either  party, 
upon  a  final  judgment  In  a  circuit  court  In  any  cItiI 
action  brought  by  the  United  States  for  the  en- 
forcement of  the  revenue  laws,  or  for  the  collection 
of  duties,  due  or  alleged  to  be  due.  without  re- 
gard to  the  sum  or  value  In  controversy. 

The  writ  of  error  is  authorized  in  those  cases 
only  in  which  the  United  Stotes  Is  plaintiff,  hi  the 
suit. 

The  law  cannot  be  extended  to  salts  brought  by 
the  importer  against  the  collector ;  and  In  sucn 
cases  where  the  sum  of  value  in  controversy  does 
not  exceed  $2,000,  the  writ  must  be  dismissed  for 
want  of  Jurisdiction  In  this  court. 

Argued  Jan.  I4,  1859.    Decided  Jan.  18,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
On  motion  to  dismiss  for  want  of  jurisdic- 
tion. 
The  case  is  stated  by  the  court. 
Mr.  J.  S.  Black,  Atty.  Gen.,  for  plaintiff  in 
error. 

Mr.  J.  M.  Campbell  for  defendants  in  er- 
ror. 

Mr.  Chief  Justice  Taaej  delivered  the  opin- 
ion of  the  court: 

A  motion  has  been  made  to  dismiss  this  case 
for  want  of  jurisdiction,  upon  the  ffround  that 
the  sum  in  dispute  does  not  exceed  $2,000. 

The  case  is  this:  The  plaintiff  in  error  is  the 
collector  of  the  port  of  Baltimore,  and,  as  such, 
demanded  a  certain  amount  of  duties  on  goods 
imported  by  the  defendants  in  error,  which 
they  believed  was  greater  than  the  amount  im- 
i)08ed  by  law.    *'!nie  duties  demanded  r*391 
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were  paid  under  protest,  and  this  suit  was 
brought  to  recover  back  the  amount  alleged  to 
be  overpaid.  At  the  trial,  the  jury,  under  the 
instruction  of  the  court,  found  a  verdict  in 
favor  of  the  defendants  in  error  for  the  sum  of 
$193.88,  upon  which  a  judgment  was  entered 
against  the  collector;  and  this  writ  of  error  is 
brought  on  that  judgment. 

Tlie  act  of  (Congress  which  Is  supposed  to 
give  jurisdiction  in  cases  of  this  description  is 
the  act  of  Blay  31,  1844  (6SUt.  U.  a,  658). 
This  act  authorizes  a  writ  of  error,  at  the  in- 
stance of  either  party,  upon  a  final  judgment 
in  a  circuit  court  in  any  civil  action  brought  by 
the  United  States  for  the  enforcement  of  the 
revenue  laws,  or  for  the  collection  of  duties  due 
or  alleged  to  be  due,  without  regard  to  the  sum 
or  value  in  controversy.  And  it  is  true,  that 
the  same  reasons  which  induced  the  legislature 
to  give  the  writ  of  error  in  the  cases  mentioned 
in  the  law,  apply  with  equal  force  to  suits 
against  a  collector  to  recover  back  duties  which 
he  alleged  to  be  due,  and  had  already  collected. 
The  questions  are  of  the  same  character,  and 
the  interest  of  the  United  States  the  same  in 
either  case.  And  it  U  most  probable  that  suits 
affainst  the  collector  were  omitted  in  the  act 
of  Congress  by  some  oversight  or  accident. 

But,  liowcver  that  may  l^,  the  writ  of  error 
is  authorized  in  those  cases  only  in  which  the 
United  States  are  plaintiiTs  in  the  suit.  The 
language  of  the  law  is  too  plain  to  admit  of 
doiibt,  and  the  words  cannot  oy  any  reasonable 
or  fair  construction  be  extended  to  suits 
brought  by  the  importer  against  the  collector; 
and  as  the  sum  or  value  in  controversy  does 
not  exceed  $2,000,  and  the  case  is  not  provided 
for  by  the  act  of  Congress  referred  to,  the  torit 
must  he  dismissed  for  tcant  of  jttrisdiction  in 
this  court. 


MARY  ANN  THOMAS,  Plff.  ^  Brr^ 

V. 

ELIZA  LAWSON  et  al.  Heirs  at  Law  of  James 
Lawson,  Deceased,  by  George  A.  Gallagher, 
their  Guardian  ad  litem. 

(See  S.  C.  21  How.  881-848.) 

Oeneral  objection,  when  not  sufficient'— deed, 
when  evidence  in  Arkansas — tax  deed  prima 
facie  evidence  of  regularity  of  proceedings 
and  validity  of  sale — onus  probandi  thrown 
on  assailatit  of  tax  title — decree  of  court  of 
that  state,  a  bar  against  cUUma  of  illegality 
in  proceedings. 

T^Hiere  the  objections  sfralnst  the  admission  of  a 
deed,  were  that  the  deed  and  the  certificate  bore 
upon  their  face  unmiHcakable  evidence  of  fraud, 
but  what  those  marks  of  fraud  were,  is  not  stated, 
this  court  cannot  inquire  whether  the  decision  ad- 
mitting the  deed  was  riirht. 

By  the  law  of  Arkausas.  every  deed  which  shall 
be  acknowl^ged  or  proved  and  certified  as  pre- 
scribed by  that  act  and  recorded,  may  be  read  m 
evidence  in  any  court  In  that  state  without  fur- 
ther proof  of  execution. 

By  a  law  of  the  same  state,  sales  and  convey- 
ances made  by  the  sheriff  and  collector  for  the  non- 
payment of  taxes,  shall  vksi  in  the  grantee  a  good 
and  valid  title,  and  shall  be  evidence  of  the  regn- 
larity  and  legality  of  the  sale  of  such  lands. 

The  Intention  of  the  statute  is  to  cast  the  onus 
probandi  on  the  assailant  of  the  tax  title,  by 
making  the  deed  evidence  of  the  title  of  the  par- 


chaser,  subject  to  be  overthrown  by  proof  of  non- 
compliance with  the  law. 

A  deed  from  sheriff  and  collector  on  a  tax  tale. 
Is  prima  facie  evidence  of  the  assessment,  taxation, 
and  forfeiture  of  the  land;  of  the  regularity  of 
every  proceeding  previous  to  the  sale;  of  the  com- 
petency of  the  omcer  makhag  the  sale  and  convey- 
ance; of  the  validity  of  the  sale;  and  casts  upon 
the  assailant  of  auv  of  these  prereqniiiltes.  the 
burden  of  showing  the  absence  or  defectlvenest  of 
anv  of  them. 

But  every  question  with  respect  to  the  assess- 
ment, or  the  nonpayment  of  the  taxes,  or  the 
regularity  of  the  proceedings  of  the  sheriff  and 
collector  was  In  this  case  concluded  by  the  peti- 
tion of  the  purchaser  to  the  state  court,  and  the 
decree  of  confirmation  pronounced  ni>on  that  pe- 
tition. 

The  Jurisdiction  of  that  eonrt  over  the  contro- 
versy Is  founded  on  the  presence  of  the  property, 
and  like  a  proceeding  in  rem  it  becomes  conclusive 
against  the  absent  claimant  as  well  as  the  present 
contestant. 

Bt  the  law  of  that  state,  a  Judgment  or  decree 
confirming  such  sale  operates  as  a  bar  against  all 
persons  thereafter  claiming  said  land.  In  conse- 
quence of  informality  or  illegality  in  the  proeeed- 
Ings. 

Submitted  Dec  22, 1858.  Decided  Jan.  24, 185$. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

The  history  of  the  case  and  a  statement  of 
facts  appear  in  the  opinion  of  the  court. 

Mr.  A.  Fowler,  for  plaintiff  in  error: 

The  deed  from  Borden,  as  collector,  to  Law- 
son,  embracing  the  land  in  controversy,  was 
clearly  inadmissible  as  evidence,  upon  the  fol- 
lowing grounds, — to  wit, 

Ist.  lAie  general  objection  applicable  to  all 
collectors'  deeds  upon  general  principles,  in  the 
absence  of  any  statute  making  them  per  se  evi- 
dence of  title,  or  evidence  at  all,  unless  all  the 
material  previous  steps  and  acts  required  by 
the  laws,  providing  for  the  assessment  and  col- 
lection of  taxes  and  sale  of  lands  for  the  non- 
payment thereof,  etc.,  make  it  utterly  inad- 
missible. 

14  Pet.  828;  4  N.  H.  875;  7  Cow.  88;  9  Mo. 
885;  10  6m.  ft  M.  264;  26  Miss.  189;  8  Ark. 
277;  15  Ark.  365;  11  How.  425;  13  Ark.  250; 

I  Barb.  114;  18  How.  142;  15  Ark.  338. 

As  proof  that  the  land  was  listed  or  as- 
sessed : 

3  Ham.  Ohio,  232;  14  Pet  328;  8  Blackf. 
351;  1  Munf.  430;  4  McL.  210;  18  How.  142. 

And  that  it  was  taxed : ' 

3  Ham.  Ohio,  232;  14  Pet  328;  4  Terg.  307; 
10  Ohio,  156. 

And  that  it  was  advertised,  as  required  1^ 
the  statute: 

3  Ham.  Ohio,  232;  14  Pet.  328;  10  Ohio,  156; 

II  How.  425;  26  Miss.  189;  4  McL.  219. 
And  that  the  sale  was  made  according  to 

law : 

10  Ohio,  156;  13  Ark.  250;  15  Ark.  371;  4 
McL.  219. 

And  that  the  collector  had  authority  to  sell : 

3  Ham.  Ohio,  232;  4  N.  H.,  375;  14  Pet 
328;  11  How.  425;  10  Ohio,  156;  13  Ark.  250; 
13  Ark.  376;  2  Barb.  114. 

In  all  such  cases,  in  passing  upon  tax  titles^ 
the  utmost  strictness  in  performance  of  the 
substantial  preliminaries,  is  always  required, 
and  the  constructioo  against  suoh  titles  is 
strict,  and  the  purchaser  buys  at  his  peril,  and 
is  bound  to  take  notice  of  all  irregulariUeb. 
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8  Ark.  277;  11  How.  425;   13  Ark.  250;   16  right  of  possession,  offered  in  evidence  a  deed, 

How.  618.  bearing  date  on  the  2d  day  of  November,  1846, 

The  act  of  March  5,  1838,  making  such  deeds  from  W.  B.  Borden,  at  that  date  sheriff,  and 

evidence,  is  restricted,  and  only  applies  to  sales  as  such  ex  officio  assessor  and  collector  of  the 

made  under  that  act.  taxes  for  the  county  of  Pulaski,  in  which  coun- 

Art.  Dig.  (1848)  ch.  139,  p.  888,  $  112.  tv  the  lands  in  contest  are  situated,  conveying 

Mr.  O.  C.  Watkins  for  defendants  in  error,  those  lands  to  the  ancestor  of  the  defendants. 

In  this  deed  it  is  recited,  that  in  the  year 

Mr.  Justice  Daniel  delivered  the  opinion  of  1824,  in  conformity  with  the  laws  in  force  in 

the  court:  the  then  territory  of  Arkansas,  the  lands  in  con- 

Thia  was  an  action  of  ejectment,  instituted  test,  with  several  other  parts  of  sections,  all  sit- 
by  the  plaintiff,  a  citizen  of  Indiana,  and  as  uated  in  the  county  of  Pulaski,  were  by  the 
sole  heiress  of  John  Crow,  deceased,  against  sheriff,  as  ex  officio  assessor  and  collector  for 
James  Lawson,  a  citizen  of  the  state  of  Arkan-  the  county,  assessed  for  the  taxes  payable  there- 
saa,  for  the  recovery  of  a  tract  of  land  situated  on  for  that  year.  That  in  conformity  with  the 
in  the  state  last  mentioned,  described  in  the  law,  and  within  the  time  thereby  prescribed,  the 
declaration,  and  averred  to  be  of  greater  value  sheriff,  as  ex  *  officio  assessor  and  collect-  [*335 
than  $2,000.  Pending  the  proceedings  in  the  or,  filed  in  the  office  of  clerk  of  the  county  court 
eircait  court,  Lawson,  the  original  defendant,  a  list  of  lands  and  town  lots  owned  and  assessed 
having  died,  the  cause  was  revived  against  the  to  persons  then  residents  of  said  county,  in 
defendants  upon  the  record  as  his  heirs,  and  which  list  the  lands  in  the  said  deed  were  em- 
upon  a  trial  of  the  cause,  on  the  16th  day  of  braced;  that  a  copy  of  the  list  so  made  and  filed 
April,  1856,  the  jury  rendered  a  verdict  for  the  was  by  the  said  officer  put  up  at  the  door  of  the 
plaintiff,  and  on  that  verdict  the  court  gave  a  court  house  of  said  county,  and  published  in 
judgment  in  favor  of  the  plaintiff,  with  costs  of  the  Arkansas  State  Oa^sette,  a  newspaper  print- 
suit.  At  a  subsequent  oar  of  the  term,  the  ed  in  the  territory,  for  four  weeks  successively 
court,  on  motion  of  the  defendants,  awarded  before  the  day  of  sale,  as  prescribed  by  law. 
a  new  trial  in  their  behalf;  and  on  the  22d  That  the  sheriff  as  ex  officio  assessor  and  col- 
day  of  April,  1857,  this  cause  being  again  lector,  in  like  conformity  with  law,  on  the  1st 
heard,  a  verdict  was  rendered  in  favor  of  the  day  of  November,  1824,  exposed  and  offered  for 
defendants  below,  the  defendants  in  error,  and  sale,  at  the  court  house  of  the  said  county,  at 
upon  this  verdict  the  court  pronounced  juds-  public  auction,  the  several  parcels  or  parts  of 
ment  in  behalf  of  the  defendants^  inclusive  of  slIi  sections  of  land  above  mentioned,  for  the  pay- 
the  costs  of  suit.  ment  of  the  taxes,  and  the  penalty  payable  upon 

In  this  action  the  defendant  pleaded  six  sev-  the  amount  of  those  taxes.  That  Thomas  New- 
«ral  pleas:  First,  the  general  issue  not  guilty,  ton  became  the  purchaser  of  the  several  parcels 
on  which  there  was  a  joinder;  and  five  other  of  land,  and  transferred  his  certificate  of  his 
pleas,  all  of  which  were  either  stricken  out  or  purchase  of  those  lands  to  James  Lawson.  That 
334*]  overruled  •upon  demurrer  except  the  the  sheriff,  as  ex  officio  assessor  and  collector, 
fifth,  to  the  following  effect:  That  the  defendant  ™^^^<>"^,  ^^^  delivered  to  the  purchaser  a  cer- 
was  a  purchaser  of  the  tract  of  land  in  the  ^'^?^^f^  <>^  purchase  containing  the  requisite  de- 
declaration  mentioned,  at  a  sale  made  by  the  f.^V?**?'^  ^f  the  taxes  and  penalty  on  the  lands 
sheriff  and  collector  of  the  revenue  of  the  coun-  ^*^^!^K^''^^f''^'T»:  ^^  t^""^  the  anjount  was 
ty  in  which  the  said  land  was  and  is  situated,  P'-^^^  ^^  Newton,  the  purchaser.  That  one  year 
for  the  nonpayment  of  the  taxes  assessed  and  having  elapsed  since  the  sale  by  the  sheriff,  and 

due  thereon,  wd  that  he  has  held  the  peaceable,  ^^^^  i^r^T?''^^^  i*""^^  ^^^^^5'  ^^^^iS^.  P''^" 

adverse,   and  uninterrupted  possession  of  the  s^"^^^  ^^^^?^1'  the  sheriff  and  ex  offi4iio  as- 

said  land  under  and  by  virtue  of  his  said  pur-  «^«?«^  *°^  ^'f^^AllJ'Y  certificate  of  purchase, 

chase  for  more  than  five  years  next  before  the  ?J^1^^^'^^^/  ^^  ^5  Lawson  from  the  sher- 

commencement  of  this  suit.    On  this  fifth  plea,  ^^*  }^l  ^^^  ^^^™  ^^"^^^^^^  "  '^^"^^  «^-  '^^ 

also,  issue  was  joined.                                    '^  ^^  ^  YT""":         ♦    if    -wI  •         -a 

Upon  the  trial  in  the  court  below,  the  plain-  ^  The  defendants  next  offered  m  evidence,  un- 

tiff  ^ve  in  evidence  a  patent  from  the  United  der  the  certificate  of  the  clerk  of  the  circuit 

Statis,  bearing  date  on  the  Ist  day  of  Febru-  <^<>1J^  ?^?^^^^'  T"*"/^',,*  ^T^  '?'?  *^'\''^' 

ary.  1821,  tolhe  plaintiff  and  others,  heirs  of  ^^^s  of  that  court  of  the  aciaiowledgment  m 

John  Crow,  deceased,  for  the  land  in  contest,  ^P^  court  on  the  13th  of  July    1849   by  Bor- 

which  patent  was  read  without  objection,  the  ^en,  as  late  sheriff  and  collector  of  Pulaski 

titles  of  both   plaintiff  and  defendants  being  county,  of  the  deed  executed  by  him  to  Lawson 

deducible   from   that   act   of   the   government.  ^^^,,  *^«  .^^Y^*;^*    Pf rce\8    of   land    therein    de- 

The  plaintiff  further  proved  that  she  was  the  fc^l'^^d,  including  the  land  m  controversy,  as 

only  surviving  child  and  the  sole  heir  of  John  having  been   sold  by   the   predecessor   of  said 

Crow,  and  was  the  widow  of  James  Thomas,  Borden  as  sheriff  and  collector,  under  and  by 

»vho  died  in  the  year  1840;  and  that  from  the  virtue  of  a  levy  and  distress  made  upon  such 

year  1839  she  had  resided  in  the  state  of  In-  tracts  of  land  to  secure  the  payment  of  the 

diana,  and  was  a  citizen  of  that  state.     The  state  and  county  taxes,  and  the  penalty  and 

plaintiff  further  proved  the  possession  of  Law-  costs  and  charges  due  for  the  years  1824  and 

son,  the  ancestor  of  the  defendants,  of  the  land  1826. 

at  the  time  of  the  institution  of  this  suit,  and  *The    defendants    also    proved    that    [*336 

his    refusal    to    surrender    possession    to    the  Thomas  Newton,  by  a  deed  bearing  date  on  the 

plaintiff.     And   here  the  plaintiff  rested   her  21st  of  May,   1846,  assigned  and  conveyed  to 

ease  upon  the  evidence.  James  Lawson,  in  his  lifetime,  all  the  right. 

The  defendants,  in  support  of  their  title  and  title,  interest,  and  claim,  in  and  to  the  lands 
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furehaud  by  Newton  ot  the  sberiff  in  the  7e»T  eonteat  the  title  to  Mid  lands,  within  <Mie  jeAi 

B24,  and  embraced  in  the  deed  from  Borden,  after  their  diaabilities  may  be  removed.    And 

■heriff,  etc.,  to  Lawfton.  it  ia  ordered  that  the  petitioner  pay  Uie  eoata 

The  defendants  then  offered  the  record,  dulj  theraof." 

eertifled,  of  the  proeeedinga  on  the  ehancer;  To  the  admiasion  of  this  record,  tha  plaintilT 

side   of  the  circuit  court  of   tha   countv  ot  in  the  circuit  court  objected,  but  the  court 

Pulaslu,  on  tha  20th  day  of  February,  1850,  permitted  it  to  ha  read  ui  evidence,    nie  dead 

upon  a  petition  in  the  name  of  James  Lawion  from  Borden,  eheriff,  to  Lawson,  of  the  2d  of 

in  his  lifetime,  setting  forth  the  several  facta  November,   1846,  was  also  objectad  to  by  the 

and  transactions  recited  in  tbe  deed  from  Bot-  same   party,   but   waa  allowed  to  ba  given   in 

den   to   I.awBon,   and   alio   the   execution    and  evidence  to  the  jury. 

recording   ot   that   deed;    and   further   setting  Several   prayers   for   inBtructions   were   pre- 

forth  that  he,  Lawson,  after  tte  lima  allowed  sented,  both  by  the  plaintiff  and  the  dc^fendanta, 

by  law  for  tlie  redemption  of  taid  lauda,  and  and  decisions  thereon  were  made  by  the  court, 

more   than   six   months   before   the  commence-  We  shall  consider  tbe  following  only,  as  com- 

tiieiit  of  the  then  present  term  of  thia  court,  prising  the  real  merits  of  this  controversy: 

caused   a   notice   stating  tbe   authority   under  The  objectiona  urged  against   tbe  admiasioa 

which  said  sheriff's  sales  took  place,  and  also  of  the  deed  from  tbe  sheriff  to  Ijawsoo  were — 

containing  the   same   description   ot  the   lands  Ist.  That  the  deed  and  the  certificate  of  its 

purchased  ss  that  given  in  said  sheriff's  deed,  admission  to  record  bore  upon  their  face  us- 

and   declnrin);  the   price  at  which   said  tracts  mistakable    evidence    of    fraud.      What    those 

were  ri'H|H'(^ivcty  bargained,  the  nature  of  the  clear   marks  of  fraud   upon  the  face  of  thoae 

title  by  iiliich  the  same  are  held,  and  calling  documents  were,  is  not  stated   with   sullicient 

on  all  persons  who  could  set  up  any  right  to  particularity,  in  order  to  a  correct  oompreban- 

any  part  of  said  lands,  in  conaequenca  of  any  "ion   of   their   character.     The  court  to  whom 

irregularity  or  illegality  connected   with   said  'this  objection  was  presented  must  have  !*33a 

sales,  to  show  cause  at  tbe  first  term  of  the  cir-  decided    upon    an    inspection    of    the    papera 

cuit  court  of  said  county,  sii  months  after  the  (probably  correctly)  ;  but  whether  correi-tly  or 

publication   of  said   notice,   being   the   present  otherwise,   this   court   cannot  now  inquire,   in 

term  of  the  court,  why  the  respective  sales  so  complianCB   with   assertions   altogether   vague, 

made  should  not  be  confirmed,  pursuant  to  a  and  pointing  to  no  specific  vice  in  any  one  of 

petition  to  be  Bled  in  tbia  court  for  that  pur-  those  papers.     This  first   objection,   therefore, 

pose,  to  he  inserted  and  published   in  the  Ar-  to  the  admissibility  of  the  deed  is  of  no  force, 

kantaa  Stale  Dnnoerat,  a  newspaper  published  But  the  deed  from   Borden  was  further  ob- 

in  Little  Rock,  for  six  weeks  in  succession,  the  jected  to,  because,  as  it  waa  nllpged— 

last  insertion  to  be  more  than  six  months  be-  2d.  That   there   was   no   valid   proof   of   tha 

fore  the  [nmmencement  o(  the  present  term  of  execution  of  such  paper  as  a  decd- 

this  ooui-t,  as  by  amdavit  of  the  publisher,  set-  3d.  There  was  no  proof  of  tha  authority  <rf 

ting  forlli  a  eopv  ot  such  notice,  with  the  date  the  said   William   B.   Borden   to  execute   such 

of  the  first  pulilicntinn  thpreof,  and  the  number  deed,  or  that  he  waa,  at  the  date  ot  iU  execu- 

of  insertions  sworn  to  and  subscribed  before  a  tion   or  acknowledpment,  collector  of  tAies  in 

justice  of  the  pence  of  said  countv,  and  prop-  and  for  said  county  of  Pulaski. 

erly  autlicDticAled  and  filed  with  said  petition,  4th.     It  was  not  accompanied  by  proof  that 

fullv    nppiiirK    to   the   court,    and    concluding  the  said  tract  ot  land  in  controversy  waa  cither 

with  the  decree  of  that  court  In  the  following  aBsessed,   or    taxed,   or   advertised,   or    legally 

words;  sold,  in  the  year  1824,  for  taxes,  or  that  the 

837']     •"Wher.n.iion  alt  and  singular  the  all e-  said  Henry  Armstrong,  as  such  alleged  sheriff, 

gations  nindo  in  wiid  |ii-litiou  bping  bv  the  pro-  asseasor,  and  collector,  in  the  year   182-t,   had 

duelion   ot  haiil   dco.l^  and  due  proo'fs  of  the  '"J  authority  to  bsspss  said  tract  of  land  for 

fiul>li''nlio^   ot   Kiiid   notice,   proven  and  estab-  taxation,  or  to  sell  it  for  the  nonpayment  ot 

siicd   to   the   SHlistarlion   of   the   court   here,  »""'*'  t""*^*- 

und  no  ciiUNe  having  been  shown  against  the  ">>.  That  such  paper,  purposing  to  be  su<-h 

praver  of  xnid  petition  by  any  person  whomso-  ^e~'  '■■  n°*  admissible  in  evidence  until  it 

ever    but   the   said   npiilication   being  and   re-  a'""''"   ^   »Tst   proved   that  all   the   material 

maining  whollv  undefended—  'I^P"  required  by  law.  preparatory  to  nnd   in 

"It    is    therefore    considered    and    adjudged  the  assessment  and   taxation  of  said   tract  of 

and  decre.-.!  l.v  the  court  here,  that  aaid  sher-  !'">'i'  «»d  '"^'''f  adver  >s«nieiit  and  aale  thereof 

ilTs  sales,  nud  each  of  them,  he,  and  the  i.ame  '°  t^"  year  1824,  and  all  previous  step»  required 

are  hereby,  in  all  thing,  confirmed,  according  ^'.'t"   P"°'    r  .,    ''■.'^"'■■■.r"  k'   »"^''/^- 

to  the  s.alulo  in  such  ise  msd.  and  provided!  Select bTTv'^^de'nce^ln.ct          '  '"'""^  '" 

and  further,  that, this  decree  sh.ll  operate  as  a  ''^^^.^'.SL/objX's  Jl^i'met  and  overcome, 

compic  c  l«ir  apiinst  any  and  all  persons  here-  ^^^^^    ^     ^^^  language  ot  the  statutes  of  Ar- 

after  ehiMning  said  lands   or  sny  part  thereof,  kansasr  and  secoSd.ly  the  interpretation  given 

,n  conseqiiwiee  of  any  informality  or  iUpga lity  ^f  ^^08*  statutes  by  the  supreme  court  of  that 

in  any  of  the  proceedings  ator.said,  and  tliat  ^^^e.    By  the  law  ot  Arkansas  regulating  oon- 

tlie  title  of  Piiel.  of  said  tracts  of  Innd  be  de-  veyances  (t-ide  DigeBt  of  the  Laws  of  IMS.  by 

pree.1  and  consider.-.!  as  hereby  confirmed  and  English  i  Hempstcn.l,  p.  203,  i  26),  it  is  de- 

nonipletcd  in  said  -Tiniies  Ijiwson  and  bis  heirs  clared  that  "everv  deed  or  instrument  of  writ- 

nnd   assigns   foreve.-;    saving,   however,   to   in-  jng   conveving  or   nfTecting  real   estate,   which 

fanta,   persons   oi   unsound   mind,   imprisoned,  shall  be  nokno« l.'dsed  oi    proved  an.l  certified 

beyond  the  sphb.  or  out  ot  the  jurisdiction  of  pg  prescrilwd  liy  lliat  art.  may,  together  with 

the   United   States,   tha   right   to   appear   and  the  certificate  of  acknowledgment,  be  recorded 
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330*]  'by  the  recorder  of  the  county  where 
the  land  to  be  conveyed  or  affected  thereby 
shall  be  situate;  nnd  when  so  recorded,,  may 
be  read  in  evidence  in  any  court  in  this,  state 
without  further  proof  of  execution."  Again, 
in  the  same  digest  (pp.  888,  889,  I  112,  title 
**Revenue"),  it  is  declared  with  respect  to 
sales  and  conveyances  made  by  the  sheriff  and 
collector  for  the  nonpayment  of  taxes,  that 
**tlie  deed  so  made  by  the  collector  shall  be 
acknowledged  and  recorded  as  other  convey- 
ances of  lands,  and  shall  vest  in  the  grantee, 
his  heirs  or  assigns,  a  good  and  valid  title,  both 
in  law  and  equity;  and  shall  be  received  in  evi- 
dence in  all  courts  of  this  state  as  a  good  and 
valid  title  in  such  gprantee,  his  heirs  or  assigns, 
and  shall  be  evidence  of  the  regularity  and 
legality  of  the  sale  of  such  lands."  Again  (p. 
889,  i  114),  it  is  provided,  "rhat  if  any  col- 
lector shall  die  or  be  removed  from  office,  or 
his  term  of  service  expire,  after  selling  any 
land  for  taxes,  and  before  making  and  executing 
a  deed  for  the  same,  the  collector  then  in  office 
■hall  make  and  execute  a  deed  to  the  purchaser 
of  such  landb,  in  the  same  manner,  and  with 
the  like  effect,  as  the  officer  making  such  sale 
would  have  done." 

By  another  provision  of  the  statute  of  Ar- 
kansas, a  like  power  to  that  previously  men- 
tiooed  as  vested  in  the  sheriff,  with  respect  to 
ddinquent  lands,  is  conferred  upon  the  auditor 
of  public  accounts,  and,  in  the  exercise  of  that 
power  by  the  latter  officer,  the  provisions  of  the 
statute,  both  as  to  the  acts  to  be  performed,  and 
the  consequences  to  ensue  from  those  acts,  are 
substantially  and  almost  literally  *  identical 
with  those  relating  to  the  proceedings  hy  the 
sheriff. 

Thus  (Dig.  p.  893,  |  141),  it  is  enacted 
that  "the  auditor  shall  execute,  under  his  hand 
and  the  seal  of  his  office,  and  deliver  to  each 
person  purchasing  lands  or  lots  at  such  sale,  a 
deed  or  conveyance,  in  which  hu  shall  describe 
the  lands  or  lots  sold,  and  the  consideration 
for  which  the  same  was  sold,  and  shall  con- 
vey to  the  purchaser  all  the  right,  title,  inter- 
est, and  daim,  of  the  state  thereto;"  and  by 
S  142,  "the  deed  lo  made  shall  vest  in  the 
grantee,  his  heirs  or  assigns,  a  good  and  valid 
title,  both  in  law  and  equity,  and  shall  be  re- 
ceived in  all  the  courts  ol  this  state  as  evidence 
840*]  of  a  good  and  valid  title  in  *auch  eran- 
tee,  his  heirs  or  assigns,  and  shall  be  evidence 
that  all  Uiings  required  by  law  to  be  done  to 
make  a  good  and  valid  sale  were  done,  both  by 
the  collector  and  auditor." 

In  the  interpretation  of  this  provision  in  pari 
materia,  the  supreme  court  of  Arkansas,  in 
the  case  of  Merrick  d  Fenno  v.  Hutt,  15  Ark. 
p.  338,  says:  "A  more  comprehensive  provision 
could  hardly  be  found,  and  it  mi^ht  seem,  at 
first  view,  to  make  the  tax  title  derived  from 
the  auditor,  valid  against  all  objections.  But 
that  was  not  the  design.  The  evil  to  be  reme- 
died was,  that  the  entire  burden  of  proof  was 
cast  on  the  purchaser,  to  show  that  every 
requisite  of  the  law  had  been  complied  with, 
and  the  deed  of  the  officer  was  not  even  prima 
facie  evidence  of  the  facts  therein  stated.  The 
genera?  and  prevailing  principle  was,  that  to 
divest  the  owner  of  land  by  a  sale  for  taxe«, 
every  preliminary  step  must  be  shown  to  be  in 
conformity  with  the  statute;  that  it  was  a 
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naked  power,  not  coupled  with  an  interest,  and 
every  prerequisite  to  the  exercise  of  that  power 
must  precede  it,  and  that  the  deed  was  not 
prima  facie  evidence  that  these  prerequisites 
had  been  observed.  The  intention  and  scope 
of  the  statute  were  to  change  this  rule  so  far 
as  to  cast  the  onus  prohandi  on  the  assailant  of 
the  tax  title,  by  making  the  deed  evidence  of 
the  title  of  the  purchaser,  subject  to  be  over- 
thrown by  proof  of  noncompliance  with  the  sub- 
stantial requisites  of  the  law.  Proof,  then, 
that  any  of  the  substantial  requisites  of  the 
law  had  been  disregarded,  or  that  the  taxes 
have  been  paid,  no  matter  by  whom,  would  be 
sufficient  to  destroy  the  tax  title,  whether 
emanating  from  the  auditor  or  the  collector. 
The  deed  of  the  auditor  is  not  required  to  con- 
tain recitals.  All  that  is  necessary  is  to  de- 
scribe the  property  sold,  and  the  consideration, 
and  to  convey  to  the  purchaser  all  the  right, 
title,  interest,  and  estate,  of  the  former  owner, 
as  well  as  all  the  right,  title,  interest,  and 
claim,  of  the  state,  to  uie  land." 

The  same  exposition  of  the  statutes  of  Ar- 
kansas, and  of  tne  policy  and  necessity  in  wliich 
those  statutes  have  had  their  origin,  is  given 
in  the  case  of  Pillow  v.  Roberts  in  this  court, 
reported  in  the  13th  of  How.  472.  The  deed, 
then,  from  the  sheriff  and  collector,  Borden,  to 
Laws<m,  was  clearly  prima  facie  *evi-  [^341 
dence  of  the  assessment,  taxatitm,  and  forfeit- 
ure of  the  land;  of  the  regularity  of  every  pro- 
ceeding previously  to  the  sale  of  the  land  for- 
feited; of  the  competency  of  the  officer  making 
the  sale  and  conveyance;  of  the  legal  validity 
of  the  sale;  and  cast  upon  the  assailant  of  any 
of  these  prerequisites  the  burden  of  showing 
the  absence  or  defectiveness  of  any  of  them. 
And  without  such  a  showing,  that  which  was 
prima  facie  proof  will  be  taken  as  conclusive. 

But  every  question  with  respect  to  the  as- 
sessment of  the  lands  in  controversy,  or  the 
nonpayment  of  the  taxes,  or  the  regularity  of 
the  proceedings  of  the  sheriff  and  collector,  in- 
clusive of  the  execution  and  recording  of  the 
deed  from  that  officer,  seems  to  have  been  con- 
cluded by  the  petition  of  the  purchaser  on  the 
chancery  side  of  the  circuit  court  of  Pulaski 
county,  and  the  decree  of  confirmation  pro- 
nounced upon  that  petition  as  herein  already 
mentioned. 

The  provisions  of  the  law  by  which  this  pe- 
tition by  the  purchaser  from  the  sheriff  or 
auditor  of  lands  sold  for  the  nonpayment  of 
taxes,  and  by  which  the  proceedings  upon  such 
a  petition,  and  the  effect  of  a  decree  of  confir- 
mation pronounced  thereupon,  are  contained  in 
the  Digest  of  the  Laws,  pp.  9G6,  967,  under  the 
head  of  "Tax  Titles,"  sections  from  one  to  six, 
inclusive.  By  the  section  last  mentioned  (6th) 
it  is  declared  that  the  judgment  or  decree  con- 
firming said  sale  shall  operate  as  a  complete 
bar  against  any  and  all  persons  who  may  there- 
after claim  said  land  in  consequence  of  in- 
formality or  illegality  in  the  proceedings,  and 
the  title  to  said  land  shall  be  considered  as 
confirmed  and  complete  in  the  purchaser  there- 
of, his  heirs  and  assigns  forever.  The  decree 
of  the  circuit  court  of  the  county  of  Pulaski, 
before  referred  to,  expressly  sets  forth  a  com- 
pliance with  every  requisite  prescribed  in  the 
aforegoing  six  sections  of  the  statute,  including 
the  notice  by  publication  calling  on  all  persons 
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to  abow  any   objection   to  the   purchase   from  in  favor  of  the  pluintiff  in  error,  hdJ  th«ra- 

the  officer,   in  consequence   of  infarnwlitj,   ir-  fore  ctm  constitute  do  wrong  or  gravamen  on 

reffularitj,    or    ilieeality    connected    with    the  his  part.     In  the  next  place,  wa  consider  that 

sale  of  the  lands;  the  failure  of  ajij  c<Hiteatant  question    embraced   and^  concluded,   or   rather 

to  appear  in  obedience  to  such  notice,  and  the  excluded,  hy  the  proceedings  in  chanoery  agaigst 

expiration  of  the  time  limited  in  the   saving  the  property,  and  the  conBnoation  of  the  titla 

reserved  in  behalf  of  those  of  tvbom  exception  by  the  decree. 

is  made  in  tlie  statute.  The  jiUlgmeitt  of  the  Circuit  Court  u  aMrmed. 

342*]     'Upon   an  inspection  of  the  proceed' 

ings  in  the  court  of  Pulaslci,  the  court  below  , 

was  of  the  opinion  that  it  constituted  a  valid 

Utle  in  the  defendant  against  the  whole  world  FREDERICK  L.  BARREDA  and  Philip  Bu- 

and  charged  the  jury  that  "it  devested  the  title  reda,  Flfft.  in  £rr., 

of  the  plaintiff,  and  that  since  the  rendition  of  «■ 

said  decree  she  had  no  title  to  the  said  tract  BE^fJAMIN  H.  SILSBEE  et  aJ. 

of  land,  unless  she  has,  since  the  date  of  said  ,„      -   „   ,,,  „ 

decree,   obtained   title   thereto  from  or    under  "''"  "■  *-  '*  **""■  >*8-IT0.) 

the  said  James  Lawson,  or  unless  auch  decree    Oonetruction   of   contract   for   emtra   r^eight 

was  obtained  by  fraud."  deolaralion*  of  defendant'i  agentt,  tcAen  ad- 

Of  the  effect  of  a  decree  of  confirmation  like  mietible — what  it  proof  of  agenl't  authority 

the  one  in  this  case,  there  exis'ji  no  doubt  un-  —other   charter!   atui   parol   evidmoe,   when 

der  the  construction  of  the  statutes  of  Arkansas  admiitible   to   fia   price — parol    evidenea    to 

by  the  supreme  court  of  that  state,  as  declared  sAoic  /roud. 
in  the  case  of  Evan»  i  Blaek  v.  Ftrcifult,  5th 

Ark.  426.  The  court  in  that  case  held  the  decree  Bj  charter  or  a  sblp  for  traniparlJLtloa  olnaaa 
to  b.  conclusive,  altLongh  they  thought  it  or-  fet' w,s''^ti"lSVfh?"thV"rSI  oV'l'^S'peT'S 
roneous;  yet,  inasmuch  as  it  had  not  been  re-  and  the  ship  was  to  baie  the  beneUt  ol  as;  ad- 
versed  for  error,  they  ruled  that  it  could  not  ^"J"^  "S  'f *'«i"?  "■?«  by  tHe  charterers   Id  tbe 

b.  coii.t.r.11,  i„p„chrf :  ..d  th„  ..r^i.  „-  Eff  s:  s'.r>s;',KSS  ';?.??•„■,'.««'  fe 

press  terms,  that  had  there  been  no  deed  from  an  additional  compensation  under  this  special 
the  officer,  in  fact,  the  decree  would  have  been  ^",rt"^/  *^^'  '"  ^''S  '»ce*»  P»1<1  or  contracted  to  be 
oonclusive  of  the  sufficiency  of  the  evidence  to  ""Tbe  VclaratRms  and  statements  ot  stents  of  de- 
warrant  it.  fendanu,  made  at  the  time  other  cbarters.  rellpd 
In  the  ease  of  farkar  v.  Ouermon,  in  18  How.  "S"".,,^  plaintiffs,  vere  executed,  were  pcoperl; 
140,  this  court,  commenting  upon  the  statute  of  ■^S'^J|r'cbvtVrs^™ftir  .be,  wore  «ecot«I  b,  the 
Arkansas,  has  said;  In  caae  no  one  appears  owneri,  wcte  forwarded  to  defendants,  and  re- 
to  contest  the  raralarity  of  tbe  sale,  the  court  celved  their  ilBnatures ;  tbeae  facts  present  stroot 

facts  to  exist;  but  if  opposition  Is  made,  and  it  tion  to  tbe  lurjr. 

should  appear  that  the  sale  was  made  contrary  Buch  parol  evldface  did  not  conflict  la  anj  man- 

to  law^it  became  the  duty  of  the  court  to  annul  "«p,:|,^u<fs-%r/b'{;'5eS«  mVd^  to  ^epenfl  npon  th. 

it.     The  judgment  or  decree  in  favor   of  the  subaequeat  transttcilons  of  defendants  witbthird 

grantee  in  the  deed  operates  as  a  complete  bar  patties.   It  was  clearly  proiier  to  admit  proof  to 

against  »ny  and  all  persons  who  may  thereafter  •*'S-orTSVn'?p"e""o'f''""e"m7na"on  of  tbe  case 

claim  such  land  in  consequence  of  any  informal-  which  It  Is  compeieDi  lor  this  court  to  make  under 

ity  or  illaFality  in  the  proceedings.    The  juris-  tbe  Constitution  of  [be  United  States  and  tbe  laws 

diction   of  the   court   over  the   amtroveray   is  ^^  S'"?' bJie  bSS'coi?e?lS'"o'?nd''bJ  at  uS^  "^ 

founded  on  the  presence  of  the  property,  and  Their  flndlng  la  conelnslve,  unless  a  new  trhil  Is 

like  a  proceeding  tn  rent  it  becomea  conclusive  awarded  li;  tbe  court  In  which  the  ease  Is  tried,  or 

■  mJTKit    Mio   sWnt   clniiTiBnt  lu   wall    ■■   ths  '°  the  appellate  trlbnnal,  lor  some  error  ot  law. 

against    tlie   abwnt   claimant  aa   well   aa   tne  p,„,  te.tiaonv  l.  always  admlBalbl^  In  matters 

present  contestant.  ot  contract,  to  sbow  fraud. 

This   interpretation   of   the   statutes   of   Ar-  ._^,,j  n««   «<    ,oca      n-~-ji— i   i^-    *i    loca 

kansas  is  fully  coincident  with  that  propound-  '''^i'™^  ^-  **'  '^^-     ^'*™*~'  *'*"■  "•  '*^- 

ed  by  the  cases  of  Merrick  £  Fenno  v.  Hud,  and  TN  ERROR  to  the  Circuit  Court  of  the  United 

of  EtJona  A  Black  v.  Percifull,  already  cited;  i   States  for  the  Distriot  of  Uaryland. 

and  sustain  the  correctness  of  the  instruotions  This  was  an  action  of  assumpsit  brought  in 

of  the  circuit  court  as  to  the  <ifect  of  the  de-  the  court  below,   by   the   defendants  in   error, 

oree  of  confirmation  ot  the  circuit  oourt  of  Pu-  to  recover  freight  earned  by  the  ship  Shirley  on 

lasld  county.  a  charter  thereof,  made  to  tiie  ptaintiffs'ln  er- 

343*]     *A  question  wu  raised  in  the  circuit  ror,  who  are  agents  ot  the   Peruvian  govem- 

court,  as  to  the  effect  of  the  five  years'  statu-  ment. 

tory  limitation  upon  the  rights  of  the  parties;  The  trial  in  the  court  below  resulted  in  a 

as,   for   instance,   whether  that  statute   would  verdict  and  judgment  for  the  plaintiffs,  for  the 

b^n  to  run  from  the  date  of  the  deed  of  the  sum  of  930,944.(1^,  with  costs;  whereupon  the 

sheriff  or  from  the  period  of  the  recording  of  defeudanta  sued  out  this  writ  of  error. 

that  deed,  or  whether  it  could  operate  at  all  A  further  Btat«mimt  of  the  case  appe«ra  in 

upon    the   constructive   seisin   effected   by   the  the  opinion  of  tbe  court. 

sheriff's  deed,  or  required,  in  order  to  give  it  Meitrg.   John  Helaon  and  S.   T.   WklUa, 

effect,  an  actual  seisin  by  the  purchaser  from  forplaintiffs  in  error: 

the  sheriff.     lUs  question  we  do  not  deem  It  The  clause  in  the  charter-party  sued  upon, 

necessary,  or  even  regular,  in  this  case  to  dis-  by  which  the  benefit  of  a  possible  advance  in 

cuss  or  determine.     In  the  first  plaoe,  the  ml-  guano  freights  within  a  fixed  period,  waa  given 

inss  of  tbe  court  below  with  raiud  to  it  were  to  the  owners  of  The  Shirty,  must  be  fntcr- 

8e  68  V.  a. 


1858. 


BABBEDA  ▼.  SiLSBEB. 


14»-170 


?»reted  to  refer  exclusively  to  an  advance  in 
reight  which  might  be  paid  by  the  charterers 
for  voyages  similar  to  that  which  The  Shirley 
was  to  perform  for  them,  viz.,  homeward  voy- 
ages from  the  Chincha  Islands  to  Hampton 
Roads  or  further  north,  and  none  other. 
Geiher  ▼.  Capper,  80  £.  C.  L.  696. 

2.  Hie  charter-parties  offered  in  proof,  to 
ahow  an  advance  under  the  stipulation  in  The 
Shirley's  charter,  and  which  constitute  the 
only  evidence  in  the  case  upon  that  point,  tend- 
ing to  support  the  pretensions  of  the  defend- 
ants in  error,  are  on  their  face  for  voyas[es  of 
a  different  character  from  that  of  The  Shirley, 
and  afforded  no  evidence  to  maintain  the  ac- 
tion. 

3.  Parol  evidence  was  not  admissible  to  affect 
the  construction  of  the  subsequent  charters  in 
question,  or  to  show  any  intention  or  views  of 
tbe  plaintiffs  in  error  and  the  other  contracting 
parties  in  making  them,  because  it  is  not  pre- 
tended, and  there  is  no  evidence  professing  to 
ahow,  that  there  was  any  outside  contract  of 
understanding  in  reference,  to  any  one  of  them 
varying  or  qualifying  the  written  stipulations 
in  any  way,  or  that  any  intentions  or  views  of 
the  plaintiffs  in  error  or  of  the  other  parties, 
were  embodied  or  carried  out  otherwise  than 
in  and  through  the  writings  themselves,  by 
which,  and  which  only,  all  parties  agreed  to  be 
and  held  themselves  bound. 

This  point  is  in  conflict  with  the  court's  sec- 
ond instruction,  and  is  raised  by  the  sixth 
prayer  of  the  plaintiffs  in  error. 

Bhamkland  v.  The  Corporation  of  Washing- 
ton, 6  Pet.  304;  Sprigg  v.  Bank  of  Mt,  Pleas- 
unt,  14  Pet.  200;  Selden  v.  Meyrs,  20  How.  500. 

4.  Even  if  parol  evidence  had  been  admissi- 
ble at  all  under  the  circumstances  stated  in  the 
preceding  point,  the  particular  parol  proof  es- 
pecially objected  to  by  the  plaintiffs  m  error, 
was  not  because  it  consisted  exclusively  of 
statements  made  l^  agents  of  the  plaintiffs, 
not  only  without  authority,  but  in  direct  oppo- 
sition to  Uie  written  instructions,  which  con- 
stituted their  special  and  only  authority.  It 
was  the  naked  offer  of  the  unauthorized  stite- 
vtnts  of  aeents — ^made  while  negotiating  con- 
tracts which  they  were  authorized  to  and  did 
negotiate — ^produced  in  evidence,  neither  to  con- 
tradict nor  to  qualify  the  written  stipulations 
sgreed  on,  nor  to  avoid  the  instruments  them- 
selves, but  merely  to  show  the  existence  of 
fraudulent  intentions. 

This  point  is  raised  by  the  1st  exception  of 
the  plaintiffs  in  error,  and  is  in  conflict  with 
the  court's  instruction  also. 

2  Stark.  Ev.  34;  Fairlie  v.  Hastings,  10  Ves. 
126,  127 ;  Betham  v.  Benson,  1  Qow.  45. 

6.  TIm  imputation  of  fraud  on  the  part  of 
the  plaintiffs  in  error,  was  not  only  gratuitous 
but  unnecessary.  The  case  of  the  defendants 
in  error  could  not  be  bettered  b^  showing  that 
the  Boston  charters,  with  the  aid  of  parol  tes- 
timony, amounted  to  what  was  patent  in  the 
New  York  charters  without  it.  Hence  the  parol 
proof  in  controversy  was  as  superfluous  as  it 
was  in  opposition  to  what  was  believed  to  be 
the  established  rules  of  evidence. 

6.  That  even  if  the  specific  terms  of  the  char- 
ter-parties in  question  could  be  overlooked  or 
«zpuuned  or  altered  t^  parol,  and  it  were  com- 
petent to  tiffsX  tliem  aU  as  stipulating  for  % 


roimd  voyage,  out  and  home,  for  $30  per  t<Mi, 
which  is  the  broadest  construction  that  could 
be  applied  to  them,  they  would  still  furnish  nn 
proof  of  an  advance  in  freight  for  a  voyage 
merely  homeward,  like  The  Shirley's,  with  the 
privilege  and  benefit  to  the  outward  voyags 
to  the  owners,  instead  of  the  freighters. 

Messrs,  Reverdy  Jolinson  and  Brown  it 
Bnu&e,  for  defendants  in  error: 

The  defendants  in  error  refer  to  the  follow- 
ing authorities: 

1.  Freight,  in  the  general  legal  sense  of  the 
term,  means  all  rewards,  hire  or  compensation^ 
paid  for  the  use  of  ships. 

Pothier,  Traite  De  Charte-parte,  n.  1;  Valin, 
torn.  1,  p.  639,  cited  in  Abb.  Ship.  6  Am.  ed« 
marg.  p.  405;  3  Kent,  219.    ' 

Freight  is  the  reward  which  the  law  entitles 
a  person  to  recover,  for  bringing  goods  law- 
fully upon  a  legal  voyage. 

Abb.  425;  McCulloch,  Com.  Dig.  "Freight"; 
Bouvier  Law  Die.  "Freight." 

2.  Parol  testimony  of  the  declarations  and 
statements  of  Nesmith  and  Brown,  the  agents 
of  F.  Barreda  &  Bro.,  made  by  them  in  re- 
spect to  the  charter-parties  which  they  were  ne- 
gotiating prior  to  and  at  the  time  of  the  execu- 
tion thereof,  is  admissible  and  competent  evi- 
dence to  explain  the  meaning  and  purpose  of 
unusual  provisions  to  inform  the  ship  owners 
whether  the  plaintiffs  in  error  meant  to  avail 
themselves  of  privileges  reserved  in  the  char- 
ters, or  would  waive  them,  as  well  as  to  show 
the  true  character  of  the  transaction,  that  there 
was  in  fact  a  rise  in  freights  to  the  benefit  of 
which  the  defendant  in  error  was  entitled,  and 
that  it  was  the  object  of  the  plaintiffs  in  error 
to  disguise  and  conceal  such  rise  by  the  form 
of  the  charter-parties  executed  by  them. 

U,  S.  V.  Gooding,  12  Wheat.  460,  470;  Amer. 
Fur,  Co,  V.  U,  8.  2  Pet.  364;  Stokes  v.  Salton- 
stall,  13  Pet.  183-186,  194;  Wood  v.  U,  S. 
16  Pet  360;  Westcot  v.  Bradford,  4  Wash.  C. 
C.  600;  Haynes  v.  Rutter,  24  Pick.  245;  Ham- 
matt  V.  Emerson,  27  Me.  332,  335;  Franklin 
Bank  v.  Stetoard,  37  Me.  524 ;  Wilson  v.  Hart, 
7  Taunt.  303;  Crocker  v.  Letcis,  3  S<unn.  1, 
0-10;  lasigi  v.  Brown,  17  How.  183;  1  Greenl. 
£v.  I  285;  2  Cowen's  Phil.  Ev.  3d  Amer.  ed« 
354-369;  note  290,  p.  587;  2  Stark.  Ev.  7th 
Amer.  ed.  766,  766,  790,  791;  Ores.  Eq.  Ev. 
288;  Pow.  Ev.  144,  147;  96  Law  Library,  101, 
102;  Duvall  v.  Medtart,  4  H.  &  J.  15;  Byer  v. 
Etnyre,  2  Gill.  160;  Henderson  v.  Mayhew,  3 
Gill.  409;  The  U.  8.  v.  The  Amistad,  15  Pet. 
594. 

Mr.  Justice  OlUIPord  delivered  the  opinion 
of  the  court: 

This  case  comes  before  the  court  upon  a 
writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Maryland.  It  is  an 
action  of  indebitatus  assumpsit,  and  was 
brought  in  the  court  below  by  the  defendants  in 
error,  who  were  the  original  plaintiffs,  to  re- 
cover the  freight  earned  by  the  Ship  Shirley  on 
a  charter  of  the  ship  made  by  the  plaintiffs 
to  the  original  defendants  for  the  transporta- 
tion of  guano  from  the  Chincha  islands  to  ths 
United  States.  At  the  date  of  the  charter- 
party,  the  defendants  were  the  agents  of  the 
Peiuvian  government,  and,  as  such,  had  been 
for  some  time  in  the  habit  of  chartering  vessels 
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to  bring  guano  to  the  United  States  for  sale. 
Its  exportation  from  the  islands  is  a  govern- 
ment monopoly,  in  which  none  except  those  em- 
ployed by  the  government  are  permitted  to  en- 
gage, and  the  defendants  are  the  sole  agents 
of  that  government  in  the  United  States.  They 
reside  in  Baltimore,  and  have  agents  in  New 
York  and  Boston,  duly  authorized  to  negotiate 
for  vessels,  and  after  the  charters  are  signed 
by  the  owners,  to  transmit  them  to  the  defend- 
ants for  their  approval  and  signature.  Their 
agents  in  Boston  negotiated  the  charter  of  Tlie 
Shirley,  and,  after  it  was  executed  in  behalf 
of  the  owners,  it  was  accordingly  transmitted 
152*]  and  signed  *by  the  defendants.  It  is 
dated  Boston,  April  11,  1854,  and  recites, 
among  otlier  thin^,  that  The  Shirley  was  then 
lying  at  New  York,  and  that  she  was  to  pro- 
ceed to  Callao,  from  Australia,  where  she  was 
then  bound,  and  from  thence  with  all  conven- 
ient despatch  to  the  Chincha  islands,  to  take  in 
her  cargo  of  guano.  She  was  to  be  at  Callao 
ready  to  load  in  the  course  of  January  and 
February,  1855,  or  sooner,  and  ninety  nmning 
days  were  allowed  for  loading.  After  complet- 
ing her  loading,  she  was  to  proceed  direct  to 
Hampton  Roads,  her  place  of  destination,  to 
receive  orders  from  the  defendants  or  their 
agents  to  discharge  at  any  safe  port  not  south 
of  Hampton  Roads  or  north  of  Cape  Ann. 
Freight  was  to  be  paid  at  the  rate  of  $25  per 
ton,  customhouse  weight,  and  the  ship  was  to 
have  the  benefit  of  any  advance  in  the  guano 
freights  made  bv  the  charterers  in  the  United 
Stages  before  she  finished  loading  at  the  is- 
lands. 

She  sailed  from  New  York  the  Ist  of  May, 

1854,  with  a  full  cargo  on  owners'  account, 
which  she  discharged  at  Australia,  and  sailed 
thence,  in  pursuance  of  her  charter,  to  Callao 
and  the  Chincha  islands.  Her  cargo  of  guano 
was  loaded  between  the  first  day  of  Januaiy 
and  the  9th  day  of  March,  1855,  and  on  the 
following  day  she  sailed  from  Callao,  and  thence 
to  her  place  of  destination  for  orders.  On  her 
arrival  at  Hampton  Roads,  she  received  orders 
to  go  to  Baltimore,  which  she  accordingly  did, 
and  was  there  unloaded  between  the  1st  and 
the  25th  day  of  July,  1855,  having  brought 
home  fourteen  hundred  and  fifty-nine  tons  of 
guano.  Some  correspondence,  however,  had 
taken  place  between  the  parties  before  The 
Shirley  arrived.  On  the  8th  day  of  June,  1855, 
the  plaintiffs  wrote  to  the  defendants,  referring 
to  that  clause  in  the  charter  providing  for  an 
advance,  and  suggesting  that  they  had  been 
induced  to  make  the  charter  at  the  solici- 
tation of  their  agents,  upon  the  assurance  that 
they  should  receive  every  advantage  from  any 
rise  in  freight,  and  expressing  their  astonish- 
ment at  learning  that  they  did  not  intend  to 
pay  more  than  at  the  rate  of  $26  per  ton,  and 
signifying  at  the  same  time  their  willingness  to 
listen  to  any  fair  proposition  the  defendants 
had  to  mak«.  To  that  letter  the  defendants 
153*]  'replied,  under  date  of  the  11th  of  June, 

1855,  to  the  effect  that  the  guano  freights  had 
remained  at  the  same  rates  since  The  Shirley 
was  chartered;  admitting,  however,  that  they 
bad  since  taken  up  certain  vessels  with  the 
privilege  of  using  them  outwards,  and  saying 
that  they  had  done  so  in  several  instances, 
nnd  that  in  such  oases  they  had  allowed  the 


vessels  a  compensation  for  that  use,  but  that 
such  additional  compensation  had  nothing  to 
do  with  the  rates  of  guano,  as  would  appear  by 
referring  to  those  charters.  Other  correspond- 
ence took  place  between  the  parties,  or  their 
counsel,  which  it  is  not  necessary  to  notice  at 
the  present  time.  After  the  cargo  of  The  Shir- 
ley was  discharged,  the  defendants  rendered 
an  account  of  the  voyage  to  the  plaintiffs, 
showing  a  balance  in  their  favor  of  $21,943.89, 
calculating  the  freight  at  $25  per  ton,  without 
any  allowance  for  a  rise  under  the  advance 
clause  of  the  charter,  which  was  not  satisfac- 
tory to  the  plaintiffs.  They  claimed  a  further 
sum  under  the  advance  clause,  equal  to  $5  per 
ton  upon  the  whole  freight  brouc^ht  home. 
Seven  other  vessels  were  chartered  by  the  de- 
fendants between  the  11th  day  of  April  and  the 
27th  day  of  May,  1854,  for  the  transportation 
of  guano  from  the  Chincha  islands  to  the 
United  States.  All  of  those  charters  were  in- 
troduced by  the  plaintiffs,  subject  to  objection, 
and  they  are  substantially  the  same  with  that 
of  The  Shirley,  and  contain  a  similar  clause, 
giving  the  vessels  €he  benefit  of  a  subsequent 
rise  in  the  guano  freights.  On  the  1st  day  of 
June,  1854,  after  these  charters  were  executed, 
the  defendants  wrote  to  their  agents  in  New 
York  and  Boston,  inclosing  a  pro  forma  char- 
ter-party for  vessels  out  and  home,  and  author- 
ized and  instructed  them  to  take  up  as  many 
vessels  as  they  could  imder  such  charters,  with- 
out allowing  the  least  deviation  from  its  terms, 
and  directing  them  in  the  same  communications 
to  keep  former  rates,  without  benefit  of  ad- 
vance, for  home  charters.  It  recites  that  the 
vessel  taken  up  shall  proceed  to  Callao,  from 
a  port  in  the  Indian  or  Pacific  oceans,  "where 
she  is  at  present  boimd,"  and  thence  with  all 
convenient  dispatch  to  the  Chincha  islands  to 
take  in  her  cargo,  *and  that  the  vessel  [*154 
shall  be  ready  to  load  in  the  course  of  January, 
1855,  and  shall  thence  proceed  to  Hampton 
Roads  for  orders  and  to  discharge,  as  is  provid- 
ed in  the  charter  of  The  Shirley.  Freight  was 
to  be  paid  on  charters  conforming  to  those  in- 
structions at  the  rate  of  $25  per  ton,  cutom- 
house  weight,  and  the  charters  were  to  contain 
the  following  stipulation : 

"It  is  further  agreed  that,  within  one  week 
from  the  date  thereof,  the  owners  of  the  ves- 
sel may,  if  they  see  fit,  elect  to  dispatch  her 
direct  to  Callao  and  the  Chincha  islands,  to 
load,  as  hereinbefore  provided;  and  in  case  the 
owners  shall  so  elect,  the  charterers  shall  be 
entitled  to  all  her  earnings  for  such  outward 
voyage,  and  shall  further  have  the  privilege  of 
shipping  by  her  such  outward  cargo,  not  exceed- 
ing two  hundred  tons,  as  they  may  desire,  pro- 
vided they  shall  do  so  within  ten  days  after 
the  owners  shall  have  announced  their  election. 
The  charterers,  on  the  arrival  of  the  vessel  at 
the  home  port,  to  pay,  in  full  satisfaction  for 
such  earnings  and  privilege,  and  of  all  outward 
freight,  such  gross  sum  as  shall  be  equivalent 
to  $5  per  ton  on  the  return  cargo  delivered." 

Twenty-five  vessels  were  subsequently  taken 
up  under  charter-parties  substantially  conform- 
ing to  that  stipulation,  all  bearing  date  prior 
to  the  30th  day  of  July  following  that  instruc- 
tion. Sixteen  were  negotiated  by  the  agents 
of  the  defendants  residing  in  New  York,  five 
by  the  defendants  themselves,  and  the  remain- 
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ing  four  by  their  agents  in  Boston.     In  many 
of  these  charters,  the   clause  prescribing  the 

Srt  from  which  the  vessel  was  to  proc^d  to 
Jlao,  as  contained  in  the  pro  forma  charter- 
party,  was  omitted,  and  another  substituted  in 
its  place,  as  "from  where  she  was  bound,"  or 
"from  Amsterdam,  where  bound,"  or  from  New 
York  direct  to  Callao.  These  deviations,  how- 
ever, from  the  form  of  a  charter  furnished 
by  the  defendants  must  have  been  approved 
by  them,  as  all  the  charters  subsequently  nego- 
tiated by  their  agents  were  duly  transmitted  to 
Baltimore,  and  received  their  signatures,  before 
they  went  into  operation.  Some  other  devi- 
ationB  from  the  pro  forma  charter-party,  of 
minor  importance,  were  introduced  into  one  or 
more  of  tnese  charters,  which  it  is  not  impor- 
155*]  tant  *to  notice  in  this  investigation,  as 
they  all  contained  the  stipulation  above  men- 
tioned, which  is  the  principal  subject  of  contro- 
versy in  this  suit.  Jnder  that  stipulation,  the 
owner  might  elect,  within  a  week  from  the 
date  of  the  charter-party,  to  despatch  the  ves.sel 
direct  to  Callao  and  the  Chincha  islands;  and 
in  that  event,  the  charterers  had  the  privilege 
to  ship  the  outward  cargo  for  their  own  beae- 
ttf  not  exceeding  two  hundred  tons,  provided 
they  elected  so  to  do  within  ten  days  after  the 
owner  announced  his  decision  to  send  the  vessel 
direct;  and  in  case  the  owner  so  elected  and 
sent  the  vessel,  no  matter  whether  the  char- 
terers freighted  her  out  or  not,  the  owner  was 
entitled  in  all  events  to  demand  $5  per  ton  on 
the  return  cargo  of  guano,  in  addition  to  the 
$25  agreed  to  be  paid  in  the  general  clause  of 
the  charter-party  already  stated. 

Whether,  the  vessel  carried  out  much  or  little 
freight,  or  none  at  all,  was  entirely  immaterial 
to  the  owner,  so  far  as  respected  the  earning 
of  the  vessel,  as  the  additional  compensation  m 
any  event  was  to  be  estimated  and  ascertained, 
not  upon  the  outward  freight,  but  upon  the  re- 
turn cargo;  and  it  made  no  difference  in  re- 
spect to  time,  as  the  owner  contracted  that  the 
vessel,  whether  freighted  or  not,  should  be  at 
Callao,  ready  to  load  in  the  course  of  January, 
midcr  the  penalty  of  $12,000. 

That  stipulation,  whatever  might  have  been 
its  object,  resulted  in  no  material  pecuniary 
advantage  to  the  defendants.  They  did  not  fur- 
nish any  outward  cargo,  except  in  a  single  in- 
stance, and  then  only  to  a  small  amount,  con- 
sisting of  seven  or  eight  boxes  of  cigars.  In 
another  instance,  they  offered  to  ship  two  iron 
boilers  for  Callao,  but  the  owners  refused  to 
take  them  as  deck  load,  alleging  that  it  would 
be  dangerous,  and  a  dispute  led  to  a  cancella- 
tion of  the  contract  by  mutual  consent.  Elxoept 
in  those  two  cases,  the  defendants  never  at- 
tempted to  avail  themselves  of  the  benefits  se- 
cured by  that  provision,  either  by  furnishing 
the  freight  directly  or  by  advertising  the  ves- 
sels. Their  counsel  insist  that  the  additional 
compensation  was  paid  for  the  privilege  thus 
secured;  and  that  it  makes  no  difference, 
whether  it  was  exercised  or  not,  inasmuch  as 
they  had  the  right  to  avail  themselves  of  it  if 
156*]  they  saw  *fit,  and  found  it  to  be  for 
their  advantage.  All  or  nearly  all  of  the  ves- 
sels proceeded  directly  from  the  United  States, 
earrying  out  no  freight  for  the  defendants,  and 
on  their  return  were  paid  the  additional  $5  for 
every  ton  of  guano  brought  home.  How  much 
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that  additional  compensation  amounted  to  does 
not  appear,  nor  are  there  any  data  in  the  record 
from  which  it  can  be  definitely  ascertained. 
According  to  the  charter  of  The  Shirley,  she 
was  a  ship  of  nine  hundred  and  ten  tons  bur- 
den, and  it  appears  that  she  brought  home  four- 
teen hundred  and  fifty-nine  tons  of  guano, 
reckoned  at  custom-house  weight.  Eleven  of 
the  charters  of  other  vessels  give  their  tonnage, 
showing  that  their  measurement,  on  an  average, 
is  a  fraction  more  than  eight  hundred  tonr>. 
Assuming  that  the  average  of  the  eleven, 
whose  tonnage  is  given,  is  the  true  average  of 
the  whole  number  chartered  containing  that 
provision,  and  that  each  brought  home  cargo 
in  proportion  to  The  Shirley,  it  would  show 
that  the  amount  of  the  additional  compensation 
allowed  to  those  vessels  imder  that  clause  could 
not  have  been  much  less  than  $150,000.  Wliat- 
ever  the  sum  was,  whether  more  or  less  than 
the  amount  supposed,  it  must  be  assumed,  on  the 
theory  of  the  defendants,  that  it  was  allowed 
and  paid  by  the  charterers,  in  consideration 
of  the  privilege  secured  to  load  their  own  yes- 
&els  outward  for  their  own  benefit,  which  priv- 
ilege the  case  shows  they  never  exercised  to  an 
extent  to  enable  them  to  realize  therefrom  more 
than  the  sum  of  $50.  It  was  insisted  by  the 
plaintiffs  in  the  court  below  that  this  stipula- 
tion was  inserted  in  those  charters,  as  a  device 
to  avoid  the  effect  of  the  advance  clause  in  the 
charter  of  The  Shirley  and  other  vessels,  which 
had  gone  out  under  similar  charters,  and  that 
the  real  contract  was  one  to  give  $30  per  ton  for 
the  transportation  of  the  guano  to  the  United 
States,  and  consequently  showed  that  the  char- 
terers, within  the  period  specified,  had  made 
an  advance  in  the  guano  freights  equal  to  the 
amount  of  such  additional  compensation. 

They  also  offered  parol  proof  in  support  of 
their  view  of  these  transactions,  which  was  re- 
ceived by  the  court,  subject  to  objection. 

*Such*  brief  portions  cmly  of  the  testi-  [*157 
mony  as  are  necessary  to  a  proper  understand- 
ing of  the  legal  questions  to  be  decided  will  here 
be  reproduce. 

In  respect  to  the  vessels  whose  charters  re- 
quired that  they  should  proceed  from  some 
port  in  the  Indian  or  Pacific  ocean,  the  plain- 
tiffs proved  that  the  vessels  proceeded  direct  to 
Callao,  and  that  the  owners,  at  the  time  the 
charter?  were  made,  did  not  and  had  not 
contemplated  any  such  indirect  voyage,  and 
elected,  in  the  act  of  executing  the  charters,  to 
send  the  vessels  direct,  and,  in  some  instances, 
were  told  immediately,  by  tiie  agents  of  the  de- 
fendants, who  negotiated  the  charters,  that 
they  might  proceed  at  once,  as  there  was  no 
outward  carfi^o  for  them.  Those  charters  from 
which  the  above  clause  had  been  stricken  out 
still  contained  the  stipulation  in  question, allow- 
ing the  election  to  the  owners  as  to  the  course 
of  the  voyage;  and  in  such  cases,  the  vessels 
went  out  in  ballast  direct  to  Callao,  and  on 
their  return  from  Chincha  islands  with  a  cargo 
of  guano  were  paid  the  additional  compensa- 
tion. 

Another  class  of  testimony  was  to  the  effect 
that  the  agents  of  the  defendants  in  New  York 
and  Boston  offered  $30  per  ton  for  the  charter 
of  the  vessels  to  go  direct,  and,  after  the  offers 
were  accepted  by  the  owners,  that  the  char- 
ters were  drawn  up,  containing  thii  stipulation ; 
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ftnd  that  the  owners,  when  the  charters  were 
presented  for  execution,  inquired  why  they 
were  so  drawn,  and  were  told  that  it  was  be- 
cause they  had  made  charter-parties  at  $25  per 
ton,  and  ccmsequently  did  not  wish  that  these 
charters  should  show  more  than  that  sum;  and 
in  one  instance,  the  answer  to  the  inquiry  was, 
that  they  did  not  wish  these  diarters  to  conflict 
with  former  charter-parties,  which  provided 
for  a  freight  of  |25  per  ton,  with  the  benefit  of 
a  rise.  'Hiese  declarations  of  the  agents  of  the 
defendants  were  proved  by  the  owners  of  the 
vessels  who  made  the  charters.  It  was  proved 
by  the  defendants  that  their  agents  never  had 
any  authority  in  respect  to  such  charters,  ex- 
cept what  was  conferred  by  the  letters  of  in- 
struction of  the  Ist  of  June,  1854;  and  those 
agents,  upon  being  called  as  witnesses,  denied 
158*]  that  *they  had  ever  made  the  declara- 
tions ascribed  to  them  bj  the  witnesses  called 
by  the  plaintiffs. 

Further  explanatory  and  rebutting  testimony 
was  introduced  by  the  defendants;  but,  as  it 
does  not  give  rise  to  any  legal  question  for  the 
consideration  of  the  court,  it  is  omitted. 

After  the  testimony  was  concluded,  the 
counsel  of  the  defendants  requested  the  court 
to  exclude  from  the  consideration  of  the  lury 
all  the  declarations  and  statements  of  those 
agents  given  in  evidence  by  the  plaintiffs,  re- 
specting the  terms,  conditions,  or  purposes,  of 
the  charter-parties  negotiated  by  them,  varying 
from  the  authority  and  powers  confirmed  on 
them  by  their  written  instructions;  which  the 
court  refused  to  do,  so  far  as  regarded  the 
declarations  and  statements  made  at  the  time 
the  charters  were  executed,  and  ruled  and  de- 
termined that  all  such  declarations  and  state- 
ments were  admissible  and  competent  evidence. 
To  which  refusal  and  ruling  the  defendants  ex- 
cepted, and  their  exception  was  allowed  jt>y  the 
court. 

Prayers  for  instructions  were  made  by  both 

Sarties — ^first  by  the  plaintiffs,  and  then  by  the 
efendants.  Those  presented  by  the  defend- 
ants were  mnde  tne  subject  of  exception. 
They  are  eight  in  number,  including  the  one 
embraced  in  the  third  bill  of  exceptions;  but 
inasmuch  as  we  have  come  to  the  conclusion 
that  the  instructions  given  by  the  court  cover 
the  whole  controversy  between  the  parties,  they 
will  not  be  specifically  examined;  and  for  the 
further  reason,  that  their  separate  considera- 
tion would  be  tedious  and  unprofitable. 

The  instructions  given  by  the  court  are  to 
the  effect  that,  in  addition  to  the  balance 
proved  on  the  account  rendered,  ''the  plain- 
tiffs are  entitled  to  recover  such  further  sum,  if 
any,  as  the  jury  may  find  to  have  been  the  ad 
vance  on  the  freights  agreed  to  be  paid  by  the 
defendants  to  any  one  for  bringing  suano  from 
the  Chincha  islands  to  the  United  States  in 
charters  executed  here  between  the  11th  day  of 
April,  1854,  and  the  day  the  jury  shall  find  The 
Shirley  finished  loading  at  the  Chincha  islands. 
2.  ''That  in  ascertaining  whether  any  con- 
tract for  advanced  freight  was  made,  the 
jury  are  not  confined  to  the  consideration 
ISO"*]  *alone  of  the  charter-parties  executed 
after  the  11th  day  of  April,  1854,  but  are  to  con- 
sider them  in  connection  with  all  the  evidence  in 
the  case;  and  if  they  find  that  the  real  contract, 
in  some  one  or  more  ol  the  oharter-partiesy  was 


a  contract  to  bring  guano  here  and  deliver  it  at 
$30  per  ton,  and  that  the  $5  clause  was  added 
to  avoid  any  responsibility  under  the  advance 
clause  in  the  charter  of  The  Shirley,  then  the 
$5  advance  is  an  advance  freight,  within  the 
meaning  of  the  first  instruction." 

Under  these  instructions,  the  jury  returned  a 
verdict  for  the  plaintiffs  in  the  sum  of  $30,- 
944.62;  whereupon,  the  defendants  brought  a 
writ  of  error  to  tMs  court. 

1.  They  now  insist,  among  other  things,  to 
the  effect  that  the  advance  clause  in  the  charter- 
party  of  The  Shirley  must  be  interpreted  to  re- 
fer only  to  homeward  voyages  from  the  C^iin- 
cha  islands  to  the  United  States. 

2.  That  the  charter-parties  introduced  by  the 
plaintiffs  to  show  an  advance  in  tne  guanc 
freights  are  on  their  face  for  voyages  of  a  differ- 
ent character  from  that  of  The  Shirley,  and 
afforded  no  evidence  to  maintain  the  action. 

3.  That  the  parol  evidmice  introduced  by  the 
plaintiffs  was  not  admissible,  and  should  have 
been  rejected. 

4.  That  even  if  the  parol  evidence  were  ad- 
missible, and  it  were  competent  to  treat  the 
charters  under  consideration  as  stipulations  for 
a  round  voya^  out  and  home,  they  would  still 
furnish  no  evidence  of  an  advance  in  the  guano 
freights  over  the  charter  of  The  Shirley,  unless 
it  were  shown  that  the  earnings  of  The  Shirley 
out,  and  the  $25  per  ton  home,  were  less  than 
the  $30  per  ton  stipulated  to  be  paid  under 
that  construction  of  these  charters. 

I.  All  of  these  propositions  except  one  in- 
volve, directly  or  indirectly,  the  construction  of 
the  advance  clause  in  the  charter  of  The  Shir 
ley.  Under  that  clause,  The  Shirley  was  to 
have  the  benefit  of  any  advance  in  the  guano 
freights,  made  by  the  charterers  in  the  United 
States,  before  she  finished  loading  at  the  Islands. 
She  was  chartered  on  the  11th  day  of  April, 
1854,  and  fiinished  loading  on  the  8th  day  of 
March,  1855;  •and  consequently  her  own-  [*160 
ers  were  entitled,  by  the  express  words  of  the 
contract,  to  claim  the  benefit  of  any  advance  in 
such  freights  made  by  the  defendants  in  the 
United  S^tes  between  those  dates. 

Such  an  advance  in  guano  freights  could  only 
be  made  by  the  defendants,  as  they  were  the 
only  persons  in  the  United  States  who  were  au- 
thorized by  their  government  to  contract  for  its 
transportation.  They  could  raise  the  price  of 
transportation  or  reduce  it,  if  the  owners  of 
vessels  would  accept  their  terms;  and  if  not» 
they  could  refuse  to  contract;  and  if  no  con- 
tracts for  an  advance  were  made  by  them  within 
the  period  specified  in  the  charter  of  Hie  Shir- 
ley, then  her  owners  would  have  no  claim  for 
additional  compensation.  Their  right  to  such 
compensation  was  not  referred  to  the  state  of 
the  market,  but  to  the  subsequent  contracts 
made  by  the  defendants  for  the  transportation  of 
guano  from  the  Chincha  Islands  to  the  United 
States.  Freights  in  general  might  rise  ever  so 
much,  and  it  would  not  benefit  the  plaintiffs 
unless  the  defendants  yielded  to  its  influence, 
and  made  contracts  to  give  higher  ntes  for  the 
transportation  of  guano.  They  might  engage 
in  any  other  branch  of  commerce,  and  give 
what  rates  of  freight  they  pleased,  and  yet  if 
they  did  not  make  any  advance  in  the  guano 
I  freights  in  the  United  States,  it  would  not  con- 
fer any  benefit  upon  the  plaintiffs.    Any  other 
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•dyanee  in  freights,  however  sreat  and  by 
whomsoever  made,  were  not  to  be  taken  into 
accoont  in  determininff  the  question  whether  the 
plaintiffs  were  entitled  to  sdditional  compensa- 
tion. In  order  to  avail  the  plaintiffs  in  that  be- 
half, it  must  be  an  advance  made  by  the  de- 
fendants, and  one  paid,  or  agreed  to  be  paid,  as 
the  price  for  the  transportation  of  guano  to  the 
United  States;  and  it  must  appear  that  the  con- 
tract for  such  payment  was  made  within  the 
po'iod  specified  in  that  clause  of  the  charter  of 
The  Shirley.  Looking,  therefore,  to  the  plain 
imjMrt  of  the  language  of  the  parties,  and  ap- 
plying that  langiutge  to  the  subject-mattor  of 
the  eontraet^  as  described  in  the  contract  itself, 
it  is  clear  that  the  word  "freight,"  as  qualified 
by  the  word  "guano,"  was  used  in  a  special 
sense,  and  refers  solely  to  the  price  paid  or 
agreed  to  be  (Ksid,  by  the  defendants,  within  the 
161*]  prescribed  tune  for  *the  transportation 
of  guano  from  the  Chincha  islands  to  the  United 
8tati«.  According  to  the  terms  of  the  contract, 
the  parties  agreed  that  the  subsequent  transac- 
tions of  the  defendants,  in  the  same  trade,  should 
furnish  and  constitute  the  standard  or  criterion 
by  which  their  rights  and  duties  towards  each 
other  growing  out  of  that  clause  in  the  charter- 
party  should  be  ascertained  and  determined. 
Their  agreement  was  to  the  effect  that  the  plain- 
tiffs contracted  unconditionally  to  perform  the 
service  mentioned,  for  which  they  were,  in  all 
events,  to  receive  the  sum  specified  in  the  general 
clause  of  the  charter-party;  and  in  case  the  de- 
fendante  paid  or  contracted  to  pay  other  persons 
a  sreater  sum  for  the  like  service  before  The 
Shirley  finished  loading,  then  the  plaintiffs  were 
entitled  to  an  additional  compensation  under 
this  special  clause,  equal  to  the  excess  so  paid 
or  eontracted  to  be  paid  to  such  other  parties. 
They  chartered  their  vessel  early  in  the  season, 
as  appears  from  Uie  date  of  the  charter-party, 
and  it  may  fairly  be  inferred  from  the  nature  of 
the  transaction  and  the  surrounding  circum- 
stances, independently  of  the  oorrespondence, 
that  some  such  stipulation  was  regarded  as 
necessary  to  protect  their  interests  in  the  con- 
tingency of  a  rise  in  freighte  as  the  season  ad- 
vanced. Such  contingent  agreemente  are  of 
frequent  occurrence  between  merchante  and 
ship  owners,  and  are  entitled  to  receive  a  liberal 
interpretation,  as  thejr  are  in  furtherance  of 
trade  and  equal  justice  between  the  parties. 
They  are,  perhaps,  more  frequently  based  upon 
the  fnture  state  of  the  markets,  and  not,  as  in 
ibis  case,  upon  the  transactions  of  the  merchant 
in  the  naitieular  trade.  Parties,  however,  have 
the  right  to  select  what  criterion  they  please; 
and  wnere  their  contracts  are  fairly  miBide,  they 
must  receive  a  reasonable  construction,  so  as  to 
carry  their  intention  into  effect,  and  in  general 
that  intention  must  be  gathered  from  the  lan- 
guage employed,  the  surroimding  circum- 
stances, and  tne  subject-matter.  Our  attention 
has  been  drawn  to  the  case  of  O^ther  v.  Capper, 
80  Eng.  C.  L.  606,  as  asserting  a  contrary  doc- 
trine. On  a  careful  examination  of  the  facte  of 
that  ease,  and  the  opinions  of  the  judges,  we 
have  eome  to  the  conclusion  that  it  is  not  op- 
posed to  the  views  here  expressed.  It  was  an 
162*]  action  for  freight  *upon  a  charter-party, 
Cnder  the  general  clause,  a  given  rate  of  f  rei^^t 
was  to  be  paid  in  all  evenU,  as  in  this  case;  and 
it  contaiaed  a  special  dausa^  which  stipulated 
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that  the  plaintiff  "was  to  receive  the  highest 
freight  which  he  could  prove  to  have  been  paid 
for  ships  on  the  same  voyage,  when  the  vessel 
passed  Elsinore."  At  the  trials  the  plaintiff  was 
unable  to  prove  that  any  other  vessel  had  made 
the  voyage  referred  to  in  the  <^arter-party.  Fail- 
ing in  that  attempt,  he  then  offered  proof  that 
a  higher  rate  had  been  paid  for  vessels  about 
that  time  from  Lundswall,  or  an  adjacent  port, 
to  Jjondon,  which  is  a  very  different  voyage. 
Whereupon  a  verdict  was  token  for  the  plain- 
tiff, reserving  leave -to  the  defendant  to  move  to 
enter  a  verdict  in  his  favor,  or  to  reduce  the 
damages,  as  the  court  should  think  fit.  A  rule 
to  show  cause  was  accordingly  granted,  and 
after  argument  it  was  made  a&olute.  Separate 
opinions  were  given  on  the  occasion  by  the 
judges,  to  the  effect  that  the  owner  couJd  not 
entitle  himself  to  the  additional  compensation 
by  proving  that  other  vessels  had  been  chartered 
at  higher  rates  from  Lundswall  to  London,  that 
being  a  different  voyage,  and  not  within  the 
fair  intendment  of  the  charter-party.  Every 
one  of  the  judges  present  placed  the  decision  ex- 
pressly upon  the  words  of  the  charter-party, 
and  the  failure  of  the  plaintiff  to  bring  his  case 
within  their  intendment.  His  right  to  addi- 
tional compensation  was  made  to  depend,  by 
the  express  words  of  the  ccmtract,  upon  his 
being  able  to  prove  that  other  vessels  at  the 
time  specified  received  or  were  to  receive  higher 
rates  of  freight  for  the  same  voyage.  He  failed 
to  exhibit  the  proof,  and,  of  course,  was  not  en- 
titled to  recover.  His  contract  prescribed  the 
criterion  by  which  his  claim  to  aaditi<mal  com- 
pensation was  to  be  ascertained  and  determined, 
and  he  had  no  right  to  go  out  of  the  contract 
and  select  a  new  stendard,  to  which  the  other 
contracting  party  had  not  consented.  It  is  far 
otherwise  with  the  plaintiffs  in  the  case  under 
consideration.  Their  case  rests  upon  some- 
what different  grounds.  They  have  proved  the 
stete  of  facte  on  which  their  right  to  recover 
depends.  According  to  the  verdict  of  the  jury, 
and  the  instructions  of  the  court,  their  case  is 
brought  within  the  legal  intendment  of  the 
contract,  leaving  nothing  for  the  consideration 
*of  this  court,  except  the  legal  questions  [*163 
presented  in  the  bills  of  exception.  Their  ship 
was  to  have  the  benefit  of  any  advance  in  the 
guano  freight  made  by  the  charterers  in  the 
United  Stetes  before  she  finished  loading.  They 
contracted  to  bring  guano  from  the  Chincha 
islands  to  the  Unit^  Stetes  for  a  sriven  rate  per 
ton,  and  the  defendante  stipulated  to  pay  that 
rate,  and  if  they  paid  or  contracted  to  pav  other 
vessels  a  higher  rate  before  The  Shirley  finished 
loadinff,  then  they  agreed  to  give  the  plaintiffs 
an  adoitional  compensation  equal  to  that  ex- 
cess; and  for  that  excess  of  rate  per  ton  t^e 
plaintiffs  were  entitled  to  recover,  t<^ther  with 
the  balance  of  the  acooimt  rendered,  which  was 
admitted  to  be  correct  by  the  defendante.  These 
suggestions  lead  necessarily  to  the  conclusion 
that  there  is  no  error  in  the  charge  of  the  cir- 
cuit court,  so  far  as  respecte  the  construction 
of  the  contract,  as  the  instruction  in  that  par- 
ticular was  in  strict  conformity  to  the  views 
here  expressed.  It  was  to  the  effect  that  if  the 
jury  found  that  the  defendante  had  agreed  to 
pay  others  more  than  $25  per  ton  for  brin^^ing 
smano  from  the  Chincha  islands  to  the  United 
Stetes  under  charter-parties  executed  here  be- 
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tween  the  dates  bofore  mentioned,  then  they 
were  authorized  to  find  a  verdict  in  favor  of  the 
plaintiffs  for  that  excess.  AH  of  the  charters 
relied  on  by  the  plaintiffs  as  tending  to  show 
that  such  was  the  fact,  were  substantially  of 
the  same  character,  so  that  if  one  had  that  tend- 
ency, then  all  had,  and  that  was  conceded  in  the 
argument,  and  must  have  been  so  understood 
by  the  jury. 

II.  In  the  next  place,  it  is  insisted  that  the 
declarations  and  ptatements  of  the  agents  of  the 
defendants,  made  at  the  time  those  charters 
were  executed,  were  improperly  admitted  as 
evidence  and  two  grounds  are  assumed  in  sup- 
port of  the  proposition.  First,  that  they  were 
made  without  authority,  and  therefore  were 
not  admissible  to  affect  the  interests  of  the  de- 
fendants; and  second^  that  they  were  admitted 
in  violation  of  the  well-known  rule  that  parol 
evidence  is  not  admissible  to  explain,  vary,  or 
contradict  a  written  instrument.  All  such 
declarations  and  statements  made  subsequently 
to  the  execution  of  the  charters  were  properly 
ruled  out  and  excluded  from  the  consideration 
of  the  jury. 

164*]  1.  *8ome  brief  reference  to  the  facts  of 
the  case  becomes  necessary,  in  order  to  test  the 
correctness  of  thn  first  ground  assumed  under 
this  last  proposition.  Full  authority  had  been 
conferred  upon  those  agents  to  negotiate  for 
the  vessels  whose  charters  were  introduced 
by  the  plaintiffs.  Those  declarations  and  state- 
ments were  made  by  their  agents  in  respect  to 
the  subject-matter  of  the  negotiation,  and  at 
the  time  the  charters  were  presented  to  the 
owners  of  the  vessels  for  execution.  After 
they  were  executed  by  the  owners,  they  were 
forwarded  to  the  defendants  and  received  their 
signatures,  and  every  assurance  given  by  the 
agents  to  the  owners  of  the  vessels  was  subse- 
quently made  good  by  the  defendants.  They 
were  told  there  was  no  outward  cargo  for  them 
%Dd  that  they  mi^ht  proceed  immediately;  and 
they  were  allowed  to  do  so,  without  objection 
or  remonstrance.  The  vessels  carried  out  no 
freight,  and,  on  their  return,  the  owners  were 
paid  $30  per  ton  on  the  return  cargo,  without 
nesitation  or  complaint.  Accompanying  those 
explfl notions  were  others  to  the  effect  that  the 
stipulation  in  question  had  been  inserted  in  the 
charters,  so  that  thev  might  not  conflict  witli 
those  previously  made  providing  for  a  rise  in 
freight;  and  the  circumstances  fail  to  disclose 
any  other  substantial  purpose  for  which  it  was 
done. 

Parties  do  not  usually  contract  heavy  pecim- 
iarv  obligations  without  some  object  in  view; 
and  as  no  substantial  one  is  disclosed,  except 
the  one  assigned  by  the  plaintiffs,  it  is  impos- 
sible to  say,  as  matter  of  law,  that  the  charters 
in  question  and  the  surrounding  circumHtances 
had  no  tendency  to  maintain  the  issue  for  tho 
plaintiffs.  Where  the  fact  of  agency,  has  been 
proved,  says  Mr.  Starkie,  either  expressly  or 
presumptively,  the  act  of  the  agent,  coexten- 
sive with  the  authority,  is  the  act  of  the  princi- 
pal, whose  mere  instrument  he  is,  and  then, 
whatever  the  agent  says,  within  the  scop^  of 
his  authority,  the  principal  says;  and  evidence 
may  be  given  of  such  acts  and  declarations,  as 
Sf  they  had  been  actually  done  and  made  b^ 
the  principal  himself.  Tiiat  principle  was  di- 
rectly sanctioned  by  this  oourt  in  United  8tate$ 


V.  Uaoding,  12  Wheat.  470,  where  the  views 
of  the  author,  as  above  quoted,  were  cited  and 
approved.  2  Stark.  Ev.  45.  Whatever  the 
agent  *does  in  the  lawful  prosecution  of  [^165 
the  business  intrusted  to  him  by  the  principal, 
is  the  act  of  the  principal;  and  there,  says  Mr. 
Greenleaf,  his  representations,  declarations  find 
admissions,  respecting  the  subject-matter,  will 
also  bind  him,  if  made  at  the  same  time,  and 
constituting  a  part  of  the  ret  geatoe,  and  they 
are  of  the  nature  of  original  evidence,  and  not 
hearsay;  and  Judge  Story,  in  his  valuable  trea- 
tise on  the  I^w  of  Agency,  maintains  the  same 
doctrine.  1  Greenl.  Ev.  35;  113  Story  on  Ag. 
§  134.  Acts  and  declarations  of  an  agent  are 
admissible  under  such  circumstances,  upon 
the  ground  that,  whatever  an  agent  doee  or 
says  in  reference  to  the  business  in  which  he  is 
at  the  time  employed,  and  within  the  scope  of 
his  authority,  is  done  or  said  by  the  principal, 
and  consequently  may  be  proved  in  like  man- 
ner as  if  the  evidence  applied  personally  to  the 
principal.  American  Fur  Co.  v.  The  United 
States^  2  Pet.  364.  On  the  whole  case,  we  are 
of  the  opinion  that  the  evidence  of  original  au- 
thority m  the  agents  was  sufficient  to  warrant 
the  court  in  submitting  their  declarations  and 
statement?  to  the  jury. 

In  the  same  connection,  it  was  also  denied  at 
the  argument  that  there  is  any  sufficient  evi- 
dence in  the  case  to  show  that  the  agents  of 
the  defendants  had  any  authority  to  make  de- 
viations from  the  pro  forma  charter-party  fur- 
nished to  them  on  the  1st  day  of  June,  1854. 
A  recurrence  to  the  evidence,  however,  will 
show  that  the  suggestions  are  not  well  founded. 
They  commenced  negotiating  for  vessels  under 
those  instructions  shortly  after  they  were  re- 
ceived, and  continued  the  business  till  nearly 
the  close  of  July.  All  the  charters, — after 
they  were  executed  by  the  owners,  were 
warded  to  the  defendants,  and  received  their 
signatures.  One  bears  date  as  early  as  the  5tib 
day  of  June,  and  others  as  late  as  the  29th  day 
of  July,  showing  that  they  were  approved  as 
they  were  forwarded,  and  at  different  times. 
These  facts  present  strong  presumptive  evidence 
of  authority,  fully  warranting  the  oourt  in  sub- 
mitting the  question  to  the  jury. 

2.  The  second  ground  assumed  by  the  de- 
fendants, under  this  proposition,  is  that  the 
declarations  and  statements  of  their  agents 
ought  to  have  been  excluded,  for  the  reason 
that  *paro]  evidence  is  not  admissible  to  [*166 
explain,  vary,  or  contradict  a  written  contract. 
That  principle,  as  a  general  rule  applicable  to 
parties  and  privies,  and  their  representatives 
and  those  claiming  under  them,  is  undeniable, 
and  is  not  disputed  by  the  counsel  of  the  plain- 
tiffs. They  contended,  however,  in  the  court  be- 
low, and  still  insist,  that  the  right  of  the  plain- 
tiffs to  demand  additional  compensation  in  this 
case  was  made  to  depend,  by  the  express  words 
of  the  contract,  upon  the  subsequent  trans- 
actions of  the  defendants  in  the  same  trade,  and 
that  the  stipulation  in  the  subsequent  charters 
is  so  framed  that  it  covers  up  and  conceals  the 
real  nature  of  the  contracts  between  the  parties. 
They  went  farther  in  the  court  below,  and  still 
insist  that  the  real  contract  was  one  to  pay  $30 
per  txyn  to  bring  guano  from  the  Chincha  islands 
to  the  United  States,  and  that  the  stipulation 
was  framed  in  the  form  in  which  it  appears, 
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grmduating  $5  on  the  outward  and  $26  on  the 
home  Toyage,  for  the  express  purpose  of  reliev- 
ing the  defendants  from  the  responsibility 
which  they  had  incurred  to  the  plaintiffs,  imder 
the  charter  of  The  Shirley,  ana  the  jury  have 
found  nil  these  alleged  facts  in  favor  of  the 
plaintiffs.  Whether  the  jury  were  warranted 
m  so  finding  or  not,  is  not  a  question  for  an  ap- 
pellate trihnn&l.  That  question  cannot  be  re- 
examined by  this  court.  For  the  purpose  of 
any  examination  of  the  case  which  it  is  compe- 
tent for  this  court  to  make  under  the  Constitu- 
tion of  the  United  States  and  the  laws  of  Con- 
gress, it  must  be  assumed  that  the  facts  of  the 
case  have  been  correctly  found  by  the  jury.  Re- 
peated decisions  of  this  court  have  affirmed  the 
doctrine,  which  is  but  a  repetition  of  the  con- 
stitutional provision  upon  the  subject,  that  no 
fact  tried  by  a  jury  shall  be  otherwise  re-exam - 
inable  in  any  court  of  the  United  States  than 
aocordinff  to  the  rules  of  the  common  law, 'and 
it  ia  well  known  that  the  only  modes  known  to 
the  common  law  of  re-examining  the  facts  of  a 
ease,  after  they  have  been  found  by  a  jury,  are 
the  eranting  of  a  new  trial  by  the  court  where 
the  laaue  was  tried*  or  to  which  the  record  was 
properlT  returnable,  or  by  the  award  of  a  venire 
factat  oe  novo  hj  an  appellate  court,  for  some 
error  of  law  which  intervened  in  the  proceed- 
ings. 

167*]  •Panofu  r.  Bedford,  3  Pet.  447; 
U.  8.  T.  King,  7  How.  845;  PenhaUow  ▼.  Doatys, 
3  DalL  102 ;  U.  8.  ▼.  EUaaon,  16  Pet.  301 ;  PhiU 
lipe  T.  Predion,  5  How.  289. 

Whether  the  evidence,  when  offered,  is  ad- 
missible, is  a  question  for  the  court;  but  when 
admitted,  the  question  whether  it  is  sufficient 
or  not  is  for  the  jury,  and  it  is  their  province 
to  draw  from  it  all  such  inferences  and  con- 
clusions as  it  conduces  to  prove,  and  which, 
in  their  judgment,  it  does  prove;  and  their 
finding  is  conclusive,  unless  a  new  trial  is 
awarded  by  the  court  in  which  the  case  is  tried, 
or  in  the  appellate  tribunal,  for  some  error  of 
law.  Quidea  by  these  principles,  it  must  be 
assumed,  in  the  further  examination  of  this 
question,  that  the  facts  are  as  they  have  been 
found  to  be  lir^  the  jury.  It  then  appears  that 
the  real  contract  in  these  charters  was  one  to 
pay  $30  per  ton  for  bringing  guano  from  the 
Chincha  islands  to  the  United  States,  and  that 
the  stipulation  in  question  was  inserted  in  the 
charters  to  cover'  up  and  conceal  the  real  na- 
ture of  the  contract,  in  order  to  enable  the  de- 
fendants to  relieve  themselves  from  the  re- 
sponsibility which  they  had  incurred  in  their 
previous  contract  with  the  plaintiffs;  and  che 
question  is,  whether  the  parol  evidence  was 
properly  aihnitted  to  prove  those  facts.  When 
the  plaintiffs  offered  to  prove  those  facts  in  the 
court  below,  the  question  was  then  presented 
to  the  circuit  court  precisely  as  it  is  here 
stated.  Evidence,  when  offered  at  the  trial, 
must  be  assumed  to  exist,  and  to  be  true,  for 
the  purpose  of  determining  the  question  of  its 
admissibility.  Proof,  such  as  was  offered  and 
received  in  this  case,  could  only  be  rejected 
upon  one  of  two  grounds — first,  that  the  evi- 
dence of  the  facts  was  not  admissible;  and 
second,  that  if  the  facts  were  proved,  they 
would  hare  no  tendency  to  maintain  the  ac- 
tion. That  thciy  would  maintain  the  action  if 
21  How. 


proved,  no  one  can  doubt;  so  that  the  only 
question  is,  whether  they  were  admissible. 

One  further  explanation  is  necessary,  in  order 
to  present  the  auestion  in  its  true  light.  It  is 
not  pretended  that  the  parol  evidence  conflicts 
in  any  manner  with  the  written  contract  on 
•which  the  suit  was  brought.  On  the  [*168 
contrary,  the  objection  is  directed  solely  to  its 
effect  upon  the  charter-parties  subsequently 
executed  by  the  defendants  with  the  owners  of 
the  other  vessels.  Those  charters  were  intro- 
duced by  the  plaintiffs  as  evidence  in  the  cause, 
to  show  their  right  to  recover.  They  also  relied 
on  the  circumstances  attending  &e  transac- 
tions, and  the  declarations  and  statements  of 
the  agents  who  negotiated  them,  and  the  sub- 
sequent conduct  of  the  defendants  in  respect 
to  the  same  subject  matter.  At  the  trial,  the 
charters  were  submitted  to  the  jury  as  evi- 
dence, and  the  jury  were  told,  in  effect,  that 
they  were  not  confined  to  the  charters  alone, 
but  were  at  liberty  to  consider  them  in  con- 
nection with  all  the  other  evidence  in  the  case, 
in  order  to  ascertain  what  the  real  contracts 
were  between  those  parties. 

Where  the  effect  of  a  written  agreement  col- 
laterally introduced  as  evidence,  as  in  this  case, 
depends,  not  merely  on  the  construction  and 
meaning  of  the  instrument,  but  upon  extrinsic 
facts  and  circumstances,  the  inferences  of  fact 
to  be  drawn  from  it  must  be  left  to  the  jury. 
It  was  so  held  by  this  court  in  Etting  v.  The 
Bank  of  the  United  States,  11  Wheat.  75,  and 
we  think  the  principle  is  correct.  In  that  ca^e, 
the  testimony  consisted  of  various  communi- 
cations and  reports  made  to  the  bank,  of  their 
own  transactions,  and  of  the  admissions  of  the 
parties  or  their  agents,  and  it  was  insisted  on 
the  part  of  the  bank,  that  the  jury  were  not  at 
liberty  to  draw  inferences  of  fact  from  the 
written  evidence;  to  which  objection,  Marshall, 
Ch.  J.,  replied  that  ''were  the  fact  as  alleged, 
and  were  it  true  that  all  the  testimony  is  in 
>vriting,  the  consequence  drawn  from  it  can- 
not be  admitted."  Other  cases  have  been  de- 
cided by  this  court,  applying  the  same  doctrine 
as  in  laeigi  v.  Brotim,  17  How.  183.  That  was 
an  action  brought  to  recover  damages  against 
the  defendant  for  a  false  representation  re- 
specting the  pecuniary  standing  of  a  third 
party,  whereby  the  plaintiff  had  been  induced 
to  sell  goods,  and  had  incurred  loss.  Letters 
were  introduced,  and  facts  and  circumstances 
connected  with  them  proved;  and  this  court 
held  that  it  was  for  the  jury  to  say,  after  ex- 
amining the  letters  in  connection  with  the 
facts  and  circumstances,  whether  they  were 
•calculated  to  inspire,  and  did  inspire,  [*169 
a  false  confidence  in  the  pecuniary  responsi- 
bility of  the  party  to  which  the  defendant  knew 
he  was  not  entitled. 

Another  view  of  the  auestion  is  also  very 
properly  invoked  by  the  plaintiffs.  Their  claim 
to  additional  compensation,  by  the  express 
words  of  the  contract,  was  made  to  depend 
upon  their  being  able  to  exhibit  proof  that 
the  defendants  had  paid  other  parties  a  higher 
rate  than  $25  per  ton  for  the  same  service. 
Oral  proof  to  tnat  effect,  if  credible,  was  as 
good  as  written.  They  were  at  liberty  to  rely 
upon  the  one  or  the  other,  or  upon  both  com- 
bined, as  circumstances  might  indicate  it  to  be 
for  their  interest  or  convemence.    Beyond  ques- 
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not  b«  maintAined  that  tbeir  right  to  do  m  was 
in  mj  maaner  impaired  after  those  charters 
were  introduced.  They  were  not  partiea  co 
those  contracts,  dot  did  the;  in  auf  legal  Knee 
claim  under  them.  Their  righta  being  madt 
to  depend  upon  the  aubBcquent  tranaactionB  of 
the  defendants  with  third  parties,  it  was  clearly 
proper    to   admit   proof   tt>   show   what   those 
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Writ  of  WTOT,  when  mutt  he  returnable — can- 
cured   CMiIy   by 


Several  courts  and  text  writera  have  ataterl 
the  principle  much  broader  than  it  is  here  laiil 
down.  The  rule  excluding  parol  proo^  in  such 
cases,  says  Mr.  Greenleai,  cannot  affect  third 
persons,  who,  if  it  were  otherwise,  might  bt 
prejudiced  by  things  recited  in  the  writings 
contrary  to  the  truth,  through  the  ignoroncL^, 
carelessness,  or  fraud  of  the  parties,  and  who, 
therefore,  ought  not  to  be  precluded  from  prov- 
ing the  truth,  however  contradictory  to  the 
written  instrumoits  of  others.  In  Krider  v. 
Laiferty,  1  Whart.  314,  it  is  held  that  the  rule 
is  applicable  only  in  suits  between  parties  to 
the  agreement,  and  their  representatives  and 
those  claiming  under  them,  and  not  to  stran- 
gers. It  is  also  held  in  England,  in  several 
eases,  that  the  rule  ia  not  applicable  to  stran- 
gers. Sing  V.  Inhabiianta  of  Gheadle,  3  Bam, 
t  Ad.  833;  a  Taylor's  Et.  |  827,  and  cases 
cited;  Wilson  T.  Bart,  T  Taunt  29.5;  Overaeers 
of  Berlin  v.  fforwich,  10  Johns.  229;  Poth.  on 
170*]  Obi,  by  ETans.  n.  766;  2  *Cow.  ft  H. 
notes,  354,  368;  Beynolda  v.  Magna*.  2  Ired. 
26;  1  Greenl.  Ev.  |  279. 

Parol  testimony  is  always  admissible  in  mat- 
ters of  contract,  to  show  fraud,  notwithstand- 
ing its  effect  may  be  to  contradict  what  fa  in 
writing.  That  principle  ia  too  well  established 
and  too  generally  acknowledged  to  require  any 
confirmation.  Parties  have  the  right  to  make 
ttieir  own  contracts;  and,  in  general,  when  they 
are  aatisfled,  that  ia  suCGcient,  and  others  have 
no  right  to  complain.  Cases,  however,  oeca- 
sionally  arise  where  a  contract,  though  bona 
flde  between  thoce  who  made  It,  may  operate 
as  a  frand  upon  third  parties;  and  in  this  case, 
assuming  the  facta  to  be  as  th«7  have  been 
found  by  the  jury,  and  as  the  evidence  tends  to 
prove  that  the  stipulation  in  queation  was  in- 
serted in  those  charters  for  the  purpose  of 
enabling  the  defendants,  by  that  device,  to 
avoid  their  responsibility  to  tlw  pl^ntiffa, 
whether  the  owners  of  tne  vessels  knew  the 
purpose  or  not,  the  act  so  far  partakes  of  the 
nature  of  a  fraud  between  the  parties  to  this 
suit  as  to  authorize  the  introduction  of  parol 
evidence,  to  show  what  the  truth  was  in  regard 
to  those  transactions. 

For  these  reasons,  we  are  of  the  opinion  that 
the  inatractions  given  by  the  circuit  court  were 
correct,    and   that   there    is   no   error    in    the 


rules  and  practice  o/  tL.- 

.Neltber  can  tbe  writ  of  error  be  amended. 

Tbe  defect  can  be  cured,  only  bj  the  TolantarT 
npnearsnce  of  (he  puts,  entered  on  tbe  record. 

Nor  can  tbe  mistake  be  corrected  bj  a  cItatloB 
from    this  coart. 

Tbe   case   must,    therefore,    be  dlsmlssmL 
Arguea  Jan.  21,  1859.     Decided  Jan.  31,  1833. 
TN  ERROR  to  the  District  Court  of  the  Unit- 
1   ed  Stat«e  for  the  Western  District  of  Vir- 
ginia. 

This  was  an  action  of  debt  brought  in  tho 
court  below,  by  the  defendant  in  error,  on  a 
judgment  recovered  in  the  circuit  court  of  tbe 
United  States  for  the  district  of  South  Caro- 
lina. 

The  court  below  having  entered  judgment 
for  $4,546,  with  interest  and  costs,  in  favor  of 
the  plaintiff,  the  defendant  sued  out  this  writ 
of  error. 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

On  motion  to  dismiss. 

Mr,    Conwar   B^Mnaoa,   for    plaintiff   fa 

Grounds  relied  on  in  opposition  to  motion  to 

dismiss; 

1.  Under  |  22  of  the  act  of  Congress  estab- 
lishing the  judicial  courts  of  the  United  States, 
a  writ  of  error  issued  by  the  clerk  of  the  su- 

Sreme  court  is  to  returnable  at  a  certain 
ay  and  place  therein  mentioned;  but  that  day 
need  not  be  the  first  day  of  the  next  term. 

The  form  of  a  writ  of  error  is  given  in  Cnr- 
tis's  Digest,  p,  599.  It  may  be  that  in  most 
cases  it  is  now  made  returnable  to  tbe  first 
Monday  in  December,  and  that  formerly,  when 
the  terra  commenced  the  second  Monday  in 
January,  it  wos  in  most  cases  made  returnable 
to  that  day.  This,  however,  is  not  because  of 
any  necessity  to  make  it  returnable  to  the  first 
day  of  the  term,  but  because  that  in  moat  casta 

It  would  l>e  of  no  avail  to  make  it  so  return- 
able, when  there  is  not,  between  the  day  on 
which  the  writ  of  error  issues  and  the  first  day 
of  the  next  term,  time  to  gire  the  adverse  par^ 
the  twentv  or  thirty  dayi'  notice  required  1^ 
the  act  of  Congress. 

Nor  will  it  do  to  say  that  during  the  twenty 
or  thirty  days  next  preceding  the  commence- 
ment of  a  term  no  writ  of  error  is  to  issue.  For 
that  would  make  it  impoasible  ever  to  obtain, 
under  f  23,  a  supersedeas  to  a  judgment  ren- 
dered within  those  twenty  or  thirtv  days. 

2.  Under  the  act  of  Congress  of  May  3,  1702, 
section  6,  it  was  the  du^  of  the  clerk  of  the 
Supreme  Court  to  transmit  to  the  clerks  of  the 
inferior  courts  the  form  of  a  writ  of  error  ap-  - 
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proved  by  two  of  the  judges  of  the  Supreme  its  provisions;  and  that  form  made  it  retuma- 

Court,  and  it  was  lawful  for  the  clerks  of  the  ble  on  the  first  day  of  the  term  of  this  court 

inferior  courts  to  issue  writs  of  error  agreeably  next  ensuing  the  issuing  of  the  writ — that  it, 

to  such  forms,  as  nearly  as  the  case  may  admit,  on  the  day  appointed  by  law  for  the  meeting  of 

Brightly,  Dig.  p.  137,  |  4,  p.  260,  S  6,  p.  896,  the  court.     The  form  then  adopted  has  never 

I  5,  11.  been  changed,  nor  are  we  aware  of  anv  case  in 

It  may  reasonably  be  presumed  that  in  dis-  which  a  writ  of  error  with  a  different  return 
charge  of  the  duty  prescribed  by  this  act,  the  day  has  been  sanctioned  by  this  court. 
form  of  a  writ  of  error  was  approved  by  two  of  It  is  unnecessary,  therefore,  to  inquire  what 
the  judges  of  the  Supreme  Court,  and  trans-  may  be  the  rules  of  practice  in  this  particular 
mitted  to  the  clerks  of  the  inferior  courts,  and  in  other  courts.  The  legal  return  day  was  fixed 
that  the  writ  of  error  in  this  case  was  issued  under  the  authority  of  the  act  of  1792;  and  a 
agreeable  to  such  form.  If  so,  the  writ  of  error  writ  of  error  issued  by  the  clerk  of  a  circuit 
must  be  lawful,  unless  there  be  something  in  court  or  of  a  district  court  exerciaing  the  pow- 
the  act  which  in  terms  requires  the  writ  to  be  ers  of  a  circuit  court,  with  a  different  return 
returnable  to  the  first  day  of  the  term.  But  this  day,  or  differing  in  any  other  material  respect 
is  carefully  avoided  by  the  act,  which  directs  from  the  form  transmitted,  is  without  author- 
merely  that  the  writ  of  error  shall  be  return-  ity  of  law,  and  will  not  bring  up  the  case  to 
able  to  the  Supreme  Court.  this  court. 

8.  If  there  be  any  irregularity  in  the  writ,  it  ♦The  rules  of  the  court  have  been    [•201 

is    merely   clerical,    like    the    irregularity     in  framed  in  conformity  with  this  return  day  of 

Cayr9e  t.  Stead,  4  Dall.  22,  and  Blaekwell  ▼.  the  writ;  and  the  rule  which  permits  a  defend- 

Patten,  etc,  7  Cranch,  277 ;   Maaaman  ▼.  Big-  ant  in  error  to  docket  and  dismiss  a  case  if  the 

gmaon,  4  Dall.  12.  transcript  is  not  filed  bv  the  plaintiff  within 

Wood  v.  hide,  4  Cranch,  180,  modifies  or  ex-  the  time  therein  limited,  necessarily  presup- 

plaina   Hamilton  v.   Moore,  3  Dall.   371,   and  poses  that  the  writ  is  returnable  on  the  first 

Blair  V.  Miller,  4  Dall.  21.    In  those  cases  the  day,  and  that  the  plaintiff  might  then  file  the 

objection  was  not  that  the  writ  was  defective  transcript. 

in  form,  but  that  after  the  return  day,  a  whole  He  may,  it  is  true,  return  the  writ  with  the 

term  passed  before  the  record  and  writ  of  error  transcript  at  any  time  during  the  term,  unless 

was  filed  in  the  Supreme  Court.  the  case  has  been  docketed  and  dismissed,  when 

Mr.  P.  PUlUpa  for  defendant  in  error,  in  jt  cannot  afterwards  be  filed  without  the  spe- 

support  of  the  motion.  cial  order  of  the  court.    But  this  permission  to 

^,     ^^,  M  -,    ^.      ^           J  15        ji  XV  return  the  writ,  and  file  the  transcript  at  a 

Mr.  Chief  Justice  Taney  delivered  the  opm-  s^j^equent  day,  is  upon  the  principle  that,  for 

°'L?     ?  *  «Mirt:                                          M  r\  L  certain  purposes  of  convenience  or  justice,  the 

.  ^*,n1f/*"  w"^  *°i  error,  on  the  8th  of  Octo-  ^^^  -^  ^o„^dered  as  but  one  period  of  time— 

ber.    1858,   obtained   a   judgnient   against   the  ^^  ^^^  ^       ^^^  ^^^^  ^      ^^e  first  of  the  term. 

P*?fil^L'*  *^'''  lu  ^^"^  f  *^"?  T-'il^-.f  V?®  The  writ  before  us  was  obviously  issued  by 

IJnited  States  for  the  western  district  of  Vir-  ^^^  oversight  of  the  clerk,  who  followed  the 

S£2S^i     •/w  ♦v^  ifl*i.  ^t  fi.«  -««,-  •«/.«♦!,   fiiSu  ^o"n  U8«<i  ^hen  this  court  met  on  the  second 

200*]     •On  the  18th  of  the  same  month,  this  ^j^^^     j^  January,  without,  it  would  seem, 

writ  of  error  waa  sueil  out,  and  made  return-  -^y^**^/   *•*  ^         y»                  av  *  *u^  j«-  ^# 

able  on  the  second  Monday  in  January  then  adverting  to  the  «^<^^°^«^J^  *^^ 

next  ensuing— in  other  words,  it  was  made  re-  meeting  had  been  changed  by  law,  and  that  the 

tumable  on  the  second  Monday  in  January,  first  Monday  in  December,  and  not  the  second 

in  the  present  term  of  this  court;  and  the  de-  Monday  in  January,  was  the  first  day  of  the 

fendant  in  error  was  dted  to  appear  here  on  term. 

that  day.  Neither  can  the  writ  of  error  be  amended. 

A  motion  has  been  made  to  dismiss  the  case.  The  defendant  in  error  was  cited  and  admon- 
upoo  the  ground  that,  in  order  to  bring  the  ished  to  appear  on  the  second  Monday  in  Janu- 
judgment  of  the  district  court  before  this  court,  ary;  and  if  the  writ  were  amended,  it  could  not 
the  writ  of  error  must  be  returnable  on  the  first  be  maintained  with  this  citation,  for  the  de- 
day  of  the  term,  and  that  a  writ  of  error  with  fendant  must  be  cited  to  appear  on  the  same 
a  different  return  day  is  not  authorized  by  law,  ^y  that  the  writ  is  returnable.  The  citation 
nor  by  the  rules  and  practice  of  this  court.  jg  the  regular  and  familiar  process  from  a  court 

By  the  act  of  Congress  of  May  8,  1792  ( 1  of  justice,  notifying  and  requiring  the  defend- 
SUt.  278),  it  waa  made  the  duty  of  the  clerk  ^j^^  ^  appear  and  make  his  defense,  if  he  has 
of  this  court  to  transmit  to  the  clerks  of  the  ^j,y^  ^  the  return  day  of  the  writ.  And  tlie 
several  circuit  courts  of  the  United  States  the  common-law  process  of  a  writ  of  error  made  re- 
form of  a  writ  of  error,  to  be  approved  by  two  turnable  on  one  day,  and  a  sununons  to  the  de- 
of  the  judges  of  this  court;  and  the  clerks  of  fg^dant  to  appear  at  another,  would  be  without 
the  drcuit  courU  were  by  that  act  authorized  precedent,  and  would  be  aa  objectionable  as  the 
to  iwmie  writs  of  error  agreeably  to  such  form,  ^^.^.^  ^tgence  of  a  citetion.  And  the  want  of 
aa  nearly  "  the  case  would  admit.  And  it  is  ^^^  ^j^^^  ^j^^  defendant  was  cited  has  always 
l^  virtue  of  thia  act  alone  that  the  clerk  of  a  ^  j^^,^  ^^^^  1^^,  ^^^^^  j^  ^he  process  pre- 
circuit  court,  or  of  a  district  court  exercising  ^^^  required  by  the  act  of  1789.  where- 
the  jurisdiction  of  a  circuit  couri^  is  .author-  is  authorized  to  bring  the  judgment 
ized  to  issue  a  wnt  of  error  to  remove  a  case  ^^  ;;„^  J^ior  court  before  this  court  for  revi- 

ImmeS^^tdy  after  its  passage,  the  form  of  a  "on-a  defect  which  can  be  cured  only  by  the 

wrH   of   erro?  was   adopted  iSd   transmitted  voluntary  appearance  of  the  party  entered  oo 

to  the  derka  of  the  drcuit  eoorta,  pursuant  to  the  record. 

21  How.  •• 
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2oa*]  -Nor  can  thla  miaUke  be  eorrectod  by 
a  citation  from  thia  court.  The  act  of  CoDgress 
requires  it  to  be  Uaued  by  the  judge  or  justice 
who  iltowg  the  writ  of  error,  uid  it  cuuot  be 
legally  issued  t^  an;  other  judge  or  court. 

The  cue  mu»t,   thtrtfore,   be  di*mi»a«d  far 
teant  of  jurisdiction  in  thit  court. 

HOBERT  CAMPBELL  et  aL,  Plffa.  it  Brr., 

CLEMENT  ifiOYKEAU. 

rSee  8.  C.  21  How.  223-238.) 
In  tritH*  at  oommon  law,  no  vacation  can  he  n 


vieioed.,  except  upon  prooe»»,  pleading*, 
judgment,  unleaa  facta  are  found  by  a  juri/, 
or  are  admitted — findinga  of  foot  by  court,  not 
recognited — BO  eaeeption,  unlets  jury  impan- 
eled— thia  court  do  not  regard  facta  found  by 
judge — Fio  gueation  for  re-eaamination^-Uiv>a 
of  atata  cannot  authorite  prooeedinga  in  thia 

lu  trial!  at  eommon  law,  no  gafatltm  of  th*  lav 
can  be  reviewed  Id  an  apHilate  eonrt  upon  writ  of 
error  {ncept  onir  wbere  It  arlaea  apon  the  procrn. 
or  plesdlDjcB.  or  ]ii<]|ciiieDt.  tn  tlie  £*□■»),  unlesa 
the  ta.ct»  ure  found  bj  a  Jurj,  bj  a  geoerKl  or  ape- 
elKl  rerdlrt  or  are  Biunltted  br  tbe  partlea,  upon  ■ 
case  itateil  In  tbe  Dalure  of  a  apeclal  rerdlct  atat- 
Ing  tbe  facta,  and  referring  tbe  queatlona  of  law  ' 

Tbe  nndlag  of  iMuea  of  (act  b7  thg  conrt  up 
tbe  evidence  la  altogether  unknown  to  a  M>mmc_ 
law  court,  and  cannot  be  recosnlied  aa  a  Judicial 

Nor  caD  an;  exception  be  taken  to  an  opinion  of 
tbe  court  upon  tbe  admlaalon  or  rejection  of  teatl- 
mony.  or  upon  any  otber  queatlon  of  law  wblcb 
tan  fow  lilt  of  the  evidence,  nnleia  a  Jury  waa 
aetQBily  liupoeted.  and  tbe  exception  reaerred 
wblle  tbey   were  at  Ibe  bar. 

'-' .-.- -nnot  retcard  tbe  facta  found 

!  been  Judlclallv  determined 

lu  uic  cuuii  ix-lnw,  Cbere  are  no  facta  before  ub  ap- 
on wblcb  queatloDi  of  law  may  legally  and  ladl- 
elallr  bav*  arisen  In  tbe  Inferior  court,  and  no  quea- 
tlooa  therefore,  open  to  our  rerbrion  aa  to  appel- 


br  tbe  Judge  aa  b 


late  ti 


t'ODseqaentl]'.  i 


the  e 


cult  c 


b«  riElit.  and.  on  Ibet  graund, 

Neither  tbe  lawa  nor  the   i 

—    — ..    ..        J   proteediEg   I 


t  had  Jurladlc- 
e  partlea.  i    ' 

■  prasumed 


Argued  Jan.  tl,  1859.     Decided  Jan.  SI,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States   [or   the   Northern   District   of  Cali- 

The  caae  is  sufficiently  stated  by  the  court. 
No   couniel    appeared    for    the    plaintiff   in 

lieaara.  B.  J.  Brent,  J.  J.  GHtteodon, 
mod  J.  H.  Brndle7,  for  defendaat  in  error: 

No  exception  lies  in  an;  case  where  the  law 
•nd  facts  are  tried  by  the  court. 

Weem*  v.  Qeorge,  13  How.  107;  Onig  v. 
Miaaouri,  4  Pet.  427 ;  9  Pet.  382. 

The  writ  of  error  in  this  case  brings  up  only 
tnustionB  of  law  arising  upon  the  finding  of 
tbe  court,  and  not  queHtione  of  fact. 

17.  8.  V.  King,  1  How.  844;  PmhqlloiB  v. 
Doane,  3  Dall.  S4;  Byde  v.  Booraem,  16  Pet. 
109;  Minor  v.  Tillotson,  2  How.  392. 

liia  case,  then,  coming  up  on  the  «rit  of 
error,  to  review  the  erron  of  tha  oouzt  in  mat- 


t«r«  of  law  only,  the  facti  found  by  the  court 
are  to  be  taken  as  conclusive  whether  the  court 
was  or  waa  not  warranted  in  finding  the  facta 
certifled. 

Mr.  Chief  Justice  Tnnej  delivered  the  opt»>. 
ion  of  the  court : 

This  is  an  action  of  ejectment  (althoogli  tlm 
pleadings  are  not  in  the  form  prescribed  t^ 
eommon  law)  to  recover  a  tract  of  land  called 
Baa  Leandro,  situated  in  California.  It  wa« 
brought  in  the  circuit  court  of  the  United 
States  for  that  district.  The  parties  agreed  to 
waive  a  trial  of  the  facts  by  a  jury,  and  *^r,t 
the  facte  as  well  as  tbe  law  should  be  decided 
by  the  court,  upon  the  evidence  adduced  by  tbe 

In  pursuance  of  thia  agreement,  evidence  was 
offered  on  both  sides;  and  the  court  proceeded 
to  decide  the  facts  in  dispute,  and  then  pro- 
ceeded to  decide  the  questions  of  Inw  uiaiiig 
on  the  facts  so  found  by  tbe  court;  and  finally 
gave  judgment  against  tbe  plaintiffs  in  error, 
who  were  defendants  in  the  court  below.  And 
this  writ  of  error  is  brought  to  reviae  that 
Judgment. 

It  appears  by  the  transcript  tliat  leTaral  ai- 
ceptions  to  the  opinion  of  the  court  were  takm 
at  the  trial  by  the  plaintiffs  in  error — some  to 
the  admUsibility  of  evidence,  and  othen  to  tiie 
construction  and  l^al  effect  which  the  court 
gave  to  certain  instruments  of  writing.  But  it 
is  unnecessary  to  state  them  particularly;  for 
it  has  been  repeatedly  decided  bv  this  court, 
that,  in  the  mode  of  proceeding  which  the  par- 
ties have  seen  proper  to  adopt,  none  of  tbe  quM- 
tiona,  whether  of  fact  or  of  law,  decided  by  the 
court  below,  can  be  re-examined  and  reviaed 
in  this  court  upon  a  writ  of  error. 

It  will  be  sufficient,  in  order  to  show  tha 
grounds  upon  which  *this  doctrine  baa  [*220 
been  maintained,  and  how  firmly  it  has  been 
settled  in  this  court,  to  refer  to  two  or  three  re- 
cent cases,  without  enumerating  the  variona 
dedaiona  previoualy  made,  whieb  maintain  the 
same  principles.  The  point  waa  directly  de- 
cided in  (Suild  V.  FrontvK,  18  How.  l»6j  vriiidi. 
like  the  present,  waa  a  case  from  California, 
where  a  court  of  the  United  States  had  adopted 
the  same  mode  of  proceeding  with  that  fol- 
lowed in  the  present  instance.  And  the  deci- 
sion in  that  case  waa  again  reaffirmed  In  th« 
case  of  Suudam  ▼.  WiUiamton,  20  How.  432; 
and  again  in  the  ease  of  KeUay  t.  Forafth,  21 
How.  86,  decided  at  tbe  present  term. 

Indeed,  under  the  acts  of  Congress  eatablish- 
ing  and  organizing  tbe  courts  of  the  United 
States,  it  is  clear  ttat  the  decision  could  not  be 
otherwise;  for,  ao  far  aa  questions  of  law  are 
concerned,  they  are  r^ulated  in  their  modes 
of  proceeding  according  to  the  mlea  and  prin- 
ciples of  the  conunon  Taw,  with  tbe  single  ex- 
ception of  the  courts  in  the  state  of  Louisiana, 
of  which  we  flhall  presently  apeak.  And  by 
the  established  and  familiar  rules  and  princi- 
ples which  govern  common-law  proceedings,  no 
question  of  the  law  can  be  reviewed  and  re- 
examined in  an  appellate  court  upon  writ  of 
error  (except  only  where  it  arises  upon  the 
process,  pleadings,  or  judgment,  in  the  canae), 
unlesa  the  facts  are  found  by  a  jury,  by  a  gen- 
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erml  or  ipwla)  Terdtet,  or  an  Admitted  by  the 
parties,  upon  a  case  stated  in  the  nature  ol  a 
•pecial  verdict  (tating  the  facta,  and  referring 
the  quertiona  of  law  to  the  court 

The   flndiiig  of  iunea  in   fact  by  the  oonrt 
npon  tlie  evidence  U  altogether  unknown  to 


mon-law  court,  and  cannot  be  recognized 
a  judicial  act.  Such  qveationa  are  exclusively 
wtthia  tbe  province  of  the  jury;  and  if,  by 
agreenMnt  ta  parties,  tiie  queitions  of  fact  in 
4i*put«  are  lubmitted  for  decision  to  the  judge 
npon  the  cridoice,  he  does  not  exercise  judicial 
anthori^  In  deciding,  but  acts  rather  in  the 
eharacter  of  an  arbitrator.  And  this  court, 
therefore,  cannot  regard  the  facts  so  found  u 
judicially,  determined  in  the  court  below,  nor 
examine  tbe  questions  of  law,  as  if  thoae  facts 
had  been  conclusively  determined  by  a  jury  oi 
settled  by  tbe  admission  of  the  parties.  Noi 
can  any  exception  be  taken  to  an  opinion  of  thi 
H7*]  •ctnirt  upon  the  admission  or  rejectiot 
id  te«titDOny,  or  upon  any  other  question  oi 
kw  which  may  grow  out  of  tbe  evidence,  unlesi 
«  jury  waa  actually  impaneled,  and  the  eicep 
tkn  reserved  while  they  were  still  at  the  bar 
Tbe  atatute  which  ^vea  the  exception  in  a  trial 
at  common  law  gives  it  only  in  such  cases 
:ABd  a>  this  court  cannot  regard  the  facta  foand 
bj  tbe  judge  as  having  been  judicially  deter- 
Bincd  in  the  court  below,  there  are  no  facta  be 
fore  ua  npon  which  questions  of  law  may  legallj 
ud  judicially^  have  arisen  in  the  inferior  court. 
ud  no  queetions,  therefore,  open  to  our  revi' 
siMi  aa  as  appellate  tribunal.  Consequently, 
aa  tbe  circuit  court  bad  jurisdiction  of  tbe  inb- 
jHt-matter  and  tbe  parties,  and  there  la  u« 
^neation  of  law  or  fact  open  to  our.re-examina- 
tun.  Its  judgment  must  be  presumed  to  be 
ricfat,  and  on  that  ground  only  affirmed. 

Ite  cases  referred  to  in  the  argument,  which 
were  brought  up  by  writs  of  error  to  a  circuit 
court  of  Louiaiana,  do  not  apply  to  this  oaae. 
Hie  act  of  Congress  of  Mav  £6,  1824  (4  Stat. 
tt>,  adopted  the  practice  of  the  state  courts  in 
tke  courts  of  tbe  United  States.  And  a  writ 
«(  error  to  a  circuit  court  of  that  state,  there- 
fore, ia  governed  by  dilTerent  principles  from 
a  like  writ  to  the  circuit  court  of  any  other 
state.  And  as,  by  .the  taws  of  Louisiana,  the 
facta,  by  consent  of  parties,  may  be  tried  and 
fmind  by  tbe  court  without  the  intervention  of 
a  jury,  this  court  is  bound,  upon  a  writ  of  er- 
ror, to  regard  them  as  judicially  determined, 
and  treat  them  as  it  they  had  been  found  by  the 
apecia]  verdict;  and  the  questions  of  law  which 
arise  on  them  are  consequently  open  to  the  re- 
Ttsion  of  this  court. 

But  the  practice  in  relation  to  the  decisions 
in  that  state  is  an  exception  to  the  general 
rule*  and  principles  which  regulate  the  pro- 
eeedings  of  the  courts  of  the  United  States;  nor 
^m  the  taws  or  the  practice  of  any  other  state 
authorize  a  proceeding  in  the  courts  of  the 
United  States  different  from  that  which  was 
eatablisbed  by  the  acU  of  1789  and  1803,  and 
iIm  subsequent  laws  carrying  out  the  same 
principles  and  modes  of  proceeding. 

Upon  the  grounds  above  stated,  the  Judg- 
CXS*]  nenta  in  this  case  'must  be  affirmed. 
Bat  it  must  at  the  same  time  be  understood 
that  this  court  express  no  opinion  as  to  the 
.'acts  of  the  law  aa  decided  by  tbe  circuit  court, 
tl  How.  U.  &,  Book,  Id. 


I  and  that  the  whole  case  Is  open  to  re-examina- 
'  tion  and  revision  here,  if  the  questions  of  (act 
or  law  should  hereafter  be  brought  l^ally  be- 
fore us,  and  in  a  shape  that  would  enable  tbia 
court  ta  exercise  its  appellate  jurisdiction. 

LESSEE  OP  WILUAM  C.  FRENCH  and  Wift 
Pig.  in  Err^ 

WILLIAM  H.  SPENCER,  Jb.,  et  at 

(See  8.  C.  21  Bow.  32S-241.) 
Act  of  May  S,  1812,  and  act  of  1816—-v>h«re  th» 
law  does  not  make  exception,  courts  cannot 
— vhat  description  ia  deed,  eui^otenl— palent 
dale*  back  to  iooation — jtalenl  inures  to  ben- 
efit  of  prior  alienee — eatoppsi  t^  deod. 


declsr ... „  „, 

shall  be  iisliriiable  or  transferable 'nn'trrafteVlJ 
psient  h««  been  erHnted    and  that  all  salea  mort- 
Ksge*.   or  coniracts  made  prior   to  tbe  issuloa  ot 
the  patent,  aball  be  void,  Is  not  part  ot  the  act  ot 

Where  the  lecialature  makra  a  plain  prorlalini. 
without  making  an;  exception,  tbe  courts  can  maks 

Where  the  wsrraot  la  recited  In  the  deed,  and  tbe 
gnantltT  ol  land  It  calls  for;  and  the  crantar 
grants,  bargains  and  sella  to  tbe  graDtee,  his  batrs 
and  asclgsi.  forever,  the  ssid  three  hundred  and 
twentj  acres  oC  land.— Held  that  tba  deed  was  a 
TSlId  conTejsnc*  of  grantor's  Interest  In  ths  land 
St  the  time  the  deed  was  execnled. 

The  pstenl  relates  back  to  the  location  of  the 
warrsnf,  and  conitltntei  part  of  tbe  title. 

An  Intermediate  bona  fide  alienee  of  tbe  Incipient 
Interest  may  claim  that  the  patent  Inures  to  his 
..  ,._ .  ^gg,„  operation,  and  receive 


could  afford  bin. 


elsed  ot 


protection  at  law  that  a  court  ot  eijnlly 


e  tbe  t 


I  particular  estate  In  tbe  pren  _  __ 
(uitu  MLSlc  the  deed  purports  to  coDvev,  the 
rantor,  and  all  persons  In  privity  witb  him.  shall 
e  estopped  from  ever  anerwirds  denjlDE  that  he 
ras  seised  and  poaseaaed  at  tha  time  ka  made  the 


Argued  Jim.  IS,  1889.     Decided  Jtm.  SI,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  plaintiff  in  error,  to 
recover  a  certain  tract  of  land  in  Indiana. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  for  the  defendants,  tbe  plaintiff 
sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  R.  \r.  ThvMpaoB,  for   plaintiffs  in 

The  plaintiffs  assign  the  following  errors; 

1.  The  circuit  court  erred  in  admitting, 
against  their  objection,  the  instrument  dated 
June  28,  181fl,  as  evidence  for  the  defendanta. 

2.  Tbe  court  erred  in  giving  Instructions  to 
the  jury. 

The  instrument  dated  June  28,  IBlfl,  Is  upon 
its  face  void,  because  It  Is  in  direct  vlolatlmi  of 
the  several  acts  of  Congress  in  relation  to  boun- 
ties and  land  for  military  services.  It  was  not 
in  instrument  assignable  at  oommon  law.  If 
usignable.  It  must  be  because  of  the  several 
lets  ot  Congress  on  the  subject. 

The  counsel  referred  to  tbe  acta  of  Deo.  £4, 
1811  (2  8Ut.atL.U7)i  Jan.  11,  IIU  (SStat. 
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at  L.  an,  072,  I  12]  ;  Feb.  fi,  1812  (2  But.  hI  PelUtreau  v.  Jaekton,  U  Wend.  118;  Jaok»m 

L.  676,  I  8)  ;  May  6,  1812  (2  Stat,  at  L.  720  '-  WoWron,  13  Wend.  212. 

II  2  and  4)  ;  March  G,  1816  (3  8Ut.  at  L.  260) ;  It  U,  honerer,  insisted  that  it  ia  t«  be  pn- 

April  IS,  ISie  (3  Stat  at  L.  285-2S7,  |  6).  tiuned  from  lapw  of  time,  that  the  legal  ealate 

These  KTeral  acts  in  forca  at  date  June  28.  ^"^  ^>^f^  oonvejed  t«  Bpencer,     Thia  abandons 

1816,  show  cDnclusively  that  it  wai  the  design  the  ground   that  the  instrument  of  Jane   28, 

of  Congress  to  prevent  the  alienation  of  these  1810,  is  a  conveyance,  and  trpatt  it  aa  an  exee- 

bounties   by   the   parties   to   whom   they   were  "tory  contract  to  convey,  and  yet  is  the  point 

granted.  upon  which  the  case  was  decided  in  the  circuit 

In  I8I9  Mr.  Wirt,  Attorney  General,  gave  an  cfurt,    Thii  preHumption,  that  a  deed  was  oi- 

opinion  that  a  Canadian  land  warrant  mM  not  eeuted  by  Fosgit  to  Spencer,  doe*  not  arise  In 

assignable.  the  caae  as  it  now  stands.     The  case  turned  in 

Public  Land  Laws,   part  2,  p.   6;   also.  Id.  *•>=  =<"''*  below  upon  the  single  question  of  the 

pp.  9,  IG,  16,  160.  validity  and  effect  of  the  paper  of  June  £8, 

SutisequGntly,  however,  Conereis  passed  the  '^1^>  '^^  ''"th  the  instruction  of  tlie  court  and 

act  of  March  3,   1821,  recogntting  and  so   far  *■"  ^'"  <>*  exceptions  show  this.     It  would  be 

as  it  could  be  done,  legaliung  the  assignment  *"  *"^  matter  to  show  that  no  such  presuaip- 

of  Canadian  land  warrants.  t><"i  ^'^  ^  indulged  in  this  ease,  if  that  ques- 

3  Stat,  at  L.  641.  tion   should   ever   arise.     There   is  nothing  to 

This  act  did  not  reach  this  case.  Its  provi-  *"**  ''  "!""■  ''  ''  °°^  shown  that  twmty 
sions  extend  only  to  cases  where  the  warrant  ?'""  ^'■"^  elapsed  since  Foagit  was  in  a  con- 
had  been  assigned  and  not  located  at  that  time.  '''*'™  *"  =»«"*«  tha  agreement  to  convey  (S 
It  merely  autboriied  previously  assigned  war-  ^''''-  ^''-  ^*-  *  bill's  notes,  505,  eases  cit^)  ( 
rants  to  be  located.  But  the  paper  of  June  28  ■""■  t**"'  *>*  """  '™''"'  *''=*  '*'»  ^^  «■*•*• 
1816,  was  not  in  point  of  fact  an  assignment  of  had  passed  to  him  by  the  issue  of  the  patent, 
the  warrant  by  Fosgit  to  Spencer.  There  was  ""■  *''**  '"^^  *"■  ^*"'*  •"'  ''""  ""  '™*"'  '*" 
then  no  warrant  in  existence,  and  consequently  "^^  disability  and  t^orance  of  the  party  al- 
nothing  to  assign.  Nor  was  it  a  deed  of  con-  "*/*  "P*',:.'"'*!Ti'  J?°'' u.^  .n^  ,  t  .. 
veyance.  Fosgit,  under  the  forcing  acts,  had  „  3  f^'^'  !"■  °-  * ^'^  ^'^^*^^ •  ^  ^*^„»- 
no  more  pow«,  before  the  issuTof  the  patent,  Ch.  126;  fl«rst  v.  Jfc»«(.  1  Wjsh.  C.  C.  70; 
to  malce  such  a  deed  than  he  had  to  make  an  as-  Bendergon  v.  BamMon,  1  Hall.  S14. 
signment;  but  it  does  not  purport  to  be  a  deed  ^*^'<'"  *•'  **»»'  J'*."***  "^P*"*?  ■"  ''^^ 
of  conreyance.     At  one  pl^e  it  uses  the  words  V^"'  P'^""'  '=''"°"^  ""*"  •^''*"*  ""•■ 

™»^/f  i°«»I"'  Sif '   •*  "■''"\"'  i*""?  *''''=''  Whateve;  wai  the  character  of  the  paper  of 

creaU  a  trust      Where  the  words  of  a  deed  are  j         28,  1816,  the  circuit  court  erre-nTtell- 

"^"rtain  that  the  intention  of  the  malter  ;„    the  jury  that  it  was  "a  complete  defence 

cannot  be  discorered.  It  will  be  held  to  be  void  to   thU   actton;"   and   therefore   fliey   "should 
for  uncertain^.                                                        .find  for  the  defendants."     It  was  the  duty  ol 

1  Qr^.  Bv.  I  800;  Pniled  State*  r.  Kxng.  3  the  court  to  construe  it,  so  far  aa  the  intentions 

™L    '   XV                              J    ,         :.    ^     .,  ,.  o*  the  parties  can  be  elicit«d  from  it,  for  the 

Where  there  are  any  words  in  a  deed  which  purpose  of  deciding  whether  it  is  relevant  to 

evidently  appear  repugnant  to  the  other  parts  th, 'matter  in  controversy,  and  the  act  of  the 

of  It  and  to  the  general  intention  of  the  maker,  parties  by  whom  it  purporU  to  have  been  eze- 

they  will  be  rejected  as  senseless.  euted.     There  the  authority  of  the  court  ends. 

Pergwion  v.  Harwood,  7  Craneh,  414;  Worth-  i„  thj,  case,  it  belonged  to  the  jury  alone  in 

mgton   r.    Hylyer.    4   Masa    196;    Jookton   t.  jecide  whether  or  no  Fosgit  Intended  by  this 

Clark,  7  Johns.  217;   Cutler  v.  Tuftt,  3  Pick,  paper  to  convey  the  particular  lands  in  diepul^ 

272;  Bolt  v.  BumeU,  U  Mass.  183;  Joctson  v.  and  whether  Spencer  so  understood  it  at  the 

Root,  18  Johns.  338.  time  the  paper  was  executed. 

But  if  it  had  been  designed  bj  a  deed  of  con-  Jfeed  v.  Proprietort  of  Look*  amd  Canals,  8 

v^ance.  It  did  not  convey  the  legal  estate  to  How.  288. 

Spencer.  It  was  not  per  u  a  eonT^anee  of  the  land 

Coke,  I  446;  Hilliard,  Abr.  309,  |  2S.  described  in  the  patent. 

The   patent   was   not   issued   until   Oct.   20  The  court  had  no  right  to  decide  what  waa 

1816,  and  until  then  the  legal  title  was  in  the  '•'«  intention  of  Fosgit;  it  was  for  the  jury  to 

United  States.  decide  upon  the  weight  of  tbe  eridence. 

Foley  v.  BarrUon,   16  How.  447;  Duboti  v.  *''■■  «•  Bennett  for  defendants  in  error, 

Wewmon  4  Wash.  C.  C.  77 ;  Wilcoa  v.  Jaekton.  jb.  Justice  Catron  delirered  the  opinion  of 

13  Pet.  616;  Omen  v.  Lyler,  8  Craneh,  22B;  /r-  the  court: 

infwv.  Jforsholl,  20How.  658;  BajpwHv.  flrod-  Silas   Fosgit   obtained  a  warrant   for   tlirea 

•rtcfc,  13  Pet.  438.  hundred  and  twenty  acres  of  land  as  a  Can» 

If,  then,  this  instrument  is  a  conveyance  at  ji«n  volunteer  in  the  war  of  1812  with  Qreat 

ail,  it  conveys  at  most  an  equi^  which  does  Britain.     Thia  warrant  he  caused  to  be  located 

not  avail  the  defendants  in  this  action.  in  the  Indiana  territory,  June  3,  1816,  on  the 

Again;  if  it  be  conceded  to  be  a  deed  of  con-  land  in  dispute.  On  the  28th  day  of  that 
veyance,  it  is  a  quitelaim  merely,  by  which  month  he  conveyed  the  land  to  William  H. 
Fosgit  parted  only  with  the  equitable  estate  Spencer,  who  died  in  possession  of  the  same; 
that  he  possessed  at  its  date.  A  sulnequentiy  it  descended  to  his  children  and  heirs,  who  con- 
acquired  estate  does  not  pass  where  there  are  tinued  in  possession,  and  are  sued  in  this  ae> 
no  covenants  of  title.  tion  by  one  of  the  two   heire  of  Foscit,  wh> 

Von  Anuscfoer  v.  XoarMy,  11  Ham.  207;  died  ^ut  1823.    A  patent  waa  isaued  by  the 

•s  62  tr.  a 


1858. 


Fbenoh'8  Lb88eb  y.  Spsnobb. 
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T^idted  SUtas  to  Fosgit,  dated  in  October,  1816. 
The  deed  from  Fosgit  to  Spencer  was  offered  in 
evidence  in  the  cireuit  court,  on  behalf  of  the 
defendants,  and  was  objected  to: 

Ist.  Because  it  is  void  on  its  face,  being  in 
Tlolation  of  the  acts  of  Congress  touching  the 
subject  of  bounty  land  for  military  services, 
•ad  against  the  policy  of  che  United  States  on 
that  subject. 

2d.  Because  said  writing,  on  a  fair  legal 
emistruction  of  its  terms,  conveys  no  legal  title 
(and,  indeed,  no  title  at  all,  of  any  kind)  to  the 
lands  in  question;  and, 

3d.  Because  said  writing  is  irrelevant  and 
fneompetent  as  evidence  in  this  cause. 

The  court  overruled  the  objections,  and  per- 
mitted the  defendants  to  give  the  writing  in 
evidence,  and  instructed  the  jury  that  it  was, 
a  complete  defense  to  the  action;  to  all  of  which 
the  plaintiff  excepted. 

1.  Was  the  writing  void  because  it  was  in 
violation  of  aets  of  (S)ngress  touching  the  sale 
of  bounty  lands  before  the  patent  hiul  issued! 
This  depends  on  a  due  construction  of  the 
aei  of  1818.  It  gave  to  each  colonel  nine  hun- 
dred and  sixty  acres;  to  each  major  eight  him- 
ilred  acres;  to  each  captain  six  hun£^  and 
Iforty  acres;  to  each  subaltern  officer  four  hun- 
!ft37*]  dred  acres;  *to  each  noncommissioned 
officer,  musician,  and  private  three  hundred 
and  twenty  acres;  and  to  the  medical  and  uther 
staff  in  proportion  to  their  pay,  compared  with 
that  <rf  commissioned  officers.  Warrants  were 
ordered  to  be  issued  by  the  Secretarv  of  War, 
subject  to  be  located  by  the  owner,  m  quarter 
sections,  on  lands  withm  the  Indiana  territory, 
surveyed  by  the  United  States  at  the  time  of 
the  location.  And  three  months  additional  pay 
was  awarded  to  this  description  of  troops. 

By  the  acU  of  1811,  ch.  10;  1812,  ch.  14,  S  12, 
and  thai  of  llk^  6,  1812,  ch.  77,  S  2,  it 
was  provided  that  each  private  and  noncom- 
missioned officer  who  enlisted  in  the  regular 
service  for  five  years  and  was  honorably  dis- 
diarged  and  obtained  a  certificate  from  his 
commanding  officer,  of  his  faithful  service, 
should  be  entitled  to  a  bounty  of  one  hundred 
and  sixty  acres  of  land;  and  that  the  heirs  of 
those  who  died  in  service  should  be  entitled  to 
the  same,  to  eadi  of  whom  by  name  a  warrant 
sras  to  issue.  The  act  of  May  6,  1812,  pro- 
rided  for  surveying,  designating,  and  granting 
these  bounty  Uuids;  the  4th  section  of  which 
declares  that  no  daim  for  military  land  boun- 
ties shall  be  assignable  or  transferable  until 
after  the  patent  hiui  been  granted;  and  that  all 
sales,  moixgages,  or  eontraets,  made  prior  to  the 
issuing  of  the  patent,  shall  be  void;  nor  shall 
tlie  lands  be  subject  to  execution  sale  till  after 
the  patcsit  issues. 

It  is  insisted  that  this  provision  accompanies 
and  is  part  of  the  act  of  1816,  and  several  opin- 
ions of  Mr.  Attorney  General  Wirt  are  relied  on 
to  sustain  the  position  that  the  acts  granting 
boimty  lands  are  in  pari  maimia,  and  must  be 
construed  alike.  He  gave  an  opinion  in  1810 
(2  L.  L.  and  Opinion  8),  that  a  land  warrant 
issued  to  a  Canadian  vokmteer  was  not  assigna- 
ble on  its  face,  or  in  its  nature,  and  conse- 
quently that  the  patent  must  issue  in  the  name 
of  the  soldier.  But  he  did  not  decide,  nor  was 
he  called  on  to  do  so,  that,  after  the  warrant 
had  bc«n  located  and  merged  in  the  entry,  that 
81  Bow. 


the  equitable  title  and  right  of  possession  to  the 
land  could  not  be  transferred  1^  contract. 

The  act  of  1816  involves  considerations,  dif- 
ferent from  the  previous  provisions,  for  the  pro* 
tection  of  the  enlisted  common  soldier.  A  class 
of  active,  efficient,  American  citizens,  who 
*had  emiflrated  to  Canada,  were  com-  [*238 
pelled  to  leave  there  on  the  war  of  1812  break- 
mg  out;  they  returned  to  their  own  country, 
and  went  into  its  service;  and  when  the  war  was 
ended,  both  officers  and  soldiers  vf ere  compensat- 
ed in  lands  and  money  for  this  extraordinary 
service.  The  act  of  Congress  orders  the  war- 
rants to  be  delivered  to  the  respective  owners,  to 
be  located  by  them;  whereas  the  common  sol- 
dier, provided  for  in  the  acts  of  1811  and  1812, 
did  not  receive  his  warrant,  but  the  ^vernment 
bound  itself  to  locate  the  land  at  its  own  eiT- 
pense.  Congress  may  have  thoueht  it  not  at  all 
necessary  to  guard  the  Canadian  volunteers 
against  beins  overreached  bv  speculators,  and 
deprived  of  their  bounty  lands.  This,  however, 
is  mere  conjecture.  The  act  of  March  5, 1816,  has 
no  refer^ice  to,  or  necessary  connecticm  with, 
any  other  bounty  land  act;  it  is  plain  on  its 
face,  and  single  in  its  purpose.  Ana,  then,  what 
is  the  rule?  One  that  cannot  be  departed  from 
without  assuming  on  part  of  the  judicial  tri- 
bunals legislative  power.  It  is,  that  where  the 
legislature  makes  a  plain  provision,  without 
making  any  exception,  the  courts  can  make 
none.  Molver  v.  Regan,  2  Wheat.  25;  Pat  ton 
V.  MoClure,  Mart,  ft  Yerg.  345,  and  cases  cited; 
Cooke  do  Jack  v.  McQinnia,  lb.  365;  Troup  v. 
Smith,  20  Johns.  33.  We  are  therefore  of  the 
opinion  that  Fosgit  could  sell  and  convey  the 
land  to  Spencer  after  the  entry  was  made. 

2.  The  next  groimd  of  objection  to  the  deed 
is,  that  it  conveys  no  title  when  fairly  con- 
strued. It  has  a  double  aspect,  obviouslv,  for 
the  reason  that  the  parties  to  it  did  not  know, 
at  the  time  it  was  executed,  whether  or  not  the 
land  had  been  located  by  Fossit's  agent.  The 
issuing  of  the  warrant  is  recited  in  the  deed,  and 
the  quantity  of  land  it  calls  for;  and  then  the 
grantor  says:  ''For  the  consideration  of  five 
hundred  dollars,  I  have  assigned  and  set  over, 
and  by  these  presents  do  grant,  bargain,  sell, 
transfer,  assign,  and  set  over,  to  said  William 
H.  Spencer,  ms  heirs  and  assigns,  forever,  the 
said  three  hundred  and  twenty  acres  of  land; 
to  have  and  to  hold  the  same  in  as  full  and  am- 
ple a  manner  as  I,  the  said  Silas  Fosf^it,  my 
neirs  and  assigns,  might  or  could  enjoy  the 
same,  bv  virtue  of  the  said  land  warrant  or  oth- 
erwise.*' 

*Tben  follows  an  irrevocable  power  [*239 
from  Fosgit  to  Spencer,  his  heirs  or  assigns,  to 
locate  the  warrant,  obtain  a  patent,  etc. 

The  warrant  having  been  located  on  land  al- 
ready surveyed,  it  could  easily  be  identified. 
The  description  is  to  the  same  effect  as  if  the 
deed  had  said,  I  convey  the  land  covered  l^ 
my  warrant  of  three  hundred  and  twenty  acres. 

We  are,  therefore,  of  the  opinion  that  the  deed 
was  a  valid  conveyance  of  Fosgit's  interest  in 
the  land  sued  for  at  the  time  the  deed  was  exe^ 
cuted. 

The  third  exception  to  the  deed  ia  covered 
by  the  foregoing  answers. 

3.  The  cmirffe  of  the  court  to  the  jury  held, 
as  a  matter  of  law,  that  the  deed  was  a  com- 
plete defense  to  the  action,  and  that  the  patent 
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issued  to  Foagit  related  bade  to  the  location  of  he  made  the  aonveyuice.    The  estoppel   woika 

the  warrant,  and  conatituted  part  ol  Spencer'a  upon   the   estate   and   bindi   an  aft«r-aoquired 

title.  title,    aa    between    partiee    and    privies.     Van 

This   consideTation    involves    a   question    of  Hcnsaelaer  v.  A'aamey,  11  Hon.  325;  Latidt*  r. 

pent  practical  importance  to  states  and  terri-  Branl,  10  How.  374. 

tories    where   eotnes   exist   on   which   patenta  It  follows  that  the  heir  of  Fosgit  is  «Sto[»ed 

have  not  issusd,  aa  sales  of  such  titles  are  usual  hj  her  father's  deed  from  disturbing  the  title 

and   Dumeroua.     The   incipient   state   of    such  or  possession  of  Spencer's  heirs, 

titles  has  not  presented  anf  material  incoDven-  *It  U  ordered  Ihat  the  judgment  of  [*S41 

ience,  as  it  is  usually  provided  by  state  laws  th»  Circuit  Court  b«  affirmid. 
that  suits  in  ejectment  may  be  prosecuted  or 

defended  by  virtue  of  the  title.  , 

In   Indiana,   it   is   provided  by  statute  that 

"every  certificate  of  purchase  at  a  land  offio«  fINLAT  McKlNLAY  and  Alexander  Guriock, 

of  the  United  States  shall  be  evidence  of  legal  Composing  the  Firm  of  McKinlay,  Qairiock. 

title  to  the  land  therein  described."     That  is  to  4  C(,._  iyp(«,                                                  ^^ 

saj,  for  the  purposes  of  alienation  and  traas-  ^ 

t„,  .Dd  lor  lie  purpoK.  ot  lli|8Mto8  '«lil.  ot  „^  MOEMSH.  Muli'r  md  Cl«lni.,it  of  th< 

property  uid   pom..ion,  .  "rtjtot.  of  pur-  j^,     ..y,        ^,,„  „ 

eh.«  .Wll  be  tteelrf  u  .  eg.]  Utle;  ^  lo  j.j '„j  ,.„„j     (,           ^  ^^  g~""  "" 

this  effect  It  is  competent  evidence  in  an  action  '                                •^•^^•. 

of  ejectment.     Smith  v.  Jfoater,  6  Blackf.  61.  (Bee  8.  C  21  How.  S4a-3Se.t 

After  the  patent  issued,  this  title  was  exclu- 
sively subject  to  state  regulations,  in  so  far  as  Allegation  inau/fieient  for  proof  of  unatawortki- 
remedies  were  provided  tor  its  enforcement  or  "«»• — turden  of  proof  it  on  Ubelanta — libel  ia 
protection;   and  therefore  no  objection  can  be  agent's   name   or   principal's — riyfct    of   om- 
made  to  any  state  law  that  does  not  impugn  Bignee  to  sue. 
the  title  acquired  from  the  United  States. 

WTiether  the  patent  related  back  in  suppoil  „„^?„'|lf^h'J°.V.'.„".'fl.'''™"."'  '"*  "^LT"! 

of  Spencer's  deeS  is  not  a  new  question  in  this  J^^  ^^Jeh                          "         '"»e»«o"ft»««»  «t 

court.      It  arose  in  the  case  of  Landea  v.  Brant,  The  burden  of  proof  of  sticb  an  slIeftatlOQ  Is  Dp- 

10  How.  372,  where   it  was  held  that  a  pat-  ?"„"'•  'J?*ltn''i™.iVS™,m,'Sff'"^'",  ""£."  ^  P*^" 

»«C]  -ent  issued  in  1845  "to  Claymorgan Cnd  l^  V*   "•"  """fdS.T^'^il.pp"  Se'^M'Sfr 

his  heirs,"  by  which   the  heirs  took  the  legal  rect  proof. 

Utle,  related  back  and  inured  to  the  protectiMi  ..".'•  "''i  S'k'J'^  '"  •''""'■*'t»„P™:e«?l''K^  that 

of  a  title  founded  on  a  sheriff's  sale  of  CTaymor-  Sr'n'S^^'er^.STgVnroV'i  "5J  niSJe  *or''hl,  ^rli" 

san's  equitable  interest,  made  in  1808.     'Ihere,  cipals,  sa  he  tblnki  best. 

aa  here,  the  contest  was  between  the  (rrantee's  ,   ^rom  tbe  nature  of  iLe  contrjcl  of  a  bill  of  Isd- 

"eirs  aid  the  purchaser  of  the  incipi^t  title.  iXi«ujrfor'^s!r/bVe.'cb'^f'it."  "*■  "■  "  ~""  "^ 
The  court  holding,  that  when  the  patent  issued, 
it  related  to  the  inception  of  title,  and  "■'"■•  *" 
taken,  ns  between  the  parties  to  the  suit 
date  with  the  commencement  of  title. 

It  is  also  the  settled  doctrine  of  this  court,  il    ed  States  for  the  District  of  California, 

that  an  entry  in  a  United  States  land  office  on  The  libel  in  this  esse  was  filed  in  the  district 

which  a  patent  issues  (no  matter  how  long  after  court  of  the  United  States  for  the  northern  dis- 

tlie  entry  is  made),  shall  relate  to  the  entry,  trict  of  California,  by  the  appellant,  to  recover 

and  take  date  with  it     Sou  v.  Borland,  1  Pet.  damages  alleged  to  have  been  sustained  on  a 

655.     The  Action  of  relation  is,  that  an  inter-  shipment  of  soap  made  at  Uverpool  to  be  eai^ 

mediate  bona  Sde  alienee  of  the  incipient  inter-  ried  to  San  Francisco. 

est  may  elsim   that  the  patent  inures  to  his  The  said  court  having  entered  a  decree  di»- 

bpneflt  by  an  ev  post  ^ao(o  operation,  and  re-  missing  the  libel  with  costs,  the  libelants  to^ 

ccivc  the  same  protection  at  law  that  a  court  an  appeal   to  the  circuit  court  of  the  United 

of  equity  could  afford  him.  States   for  the  district    of    California,    which 

4.  We  hold  that,  on  another  ground,  the  in-  court  affirmed  said  decreej  whereupon  Uie  libel- 

struction  was  clearly  proper.  ants  to<^  an  appeal  to  this  court. 

Here,  the  after-acquired  naked  fee  is  set  up  A  further  statement  of  the  case  appears  In 

to  defeat  Fosgit's  deed,  inade  forty  years  agu  the  opinion  of  the  court. 

in  good  faith,  for  a  full  consideration,  and  to  Ur.  D»mlel  Lord  for  appellants, 

oust  the  possession  of  Spencer's  heirs,  holding  Jfewsrs.  R.  J.  Brent  and  ReTardf  Johm- 

under  that  deed.     The   rule   has  always  been,  aoa  for  appellees. 
that  where  there  was  a  warranty  or  covenants 

for  title,  that  would  cause  circuity  of  action  if  Mr.  .Justice  Wayne  delivered  the  opinion  of 

the  vendee  was  evicted  by  the  vendor,  then  the  the  court: 

deed   worked   an   estoppel.     But   the   rule   has  This  is  the  case  of  a  forei^  vessel  having 

been  earripd   further,   and   is  now  established,  been  libeled  in  a  port  of  the  United  States  when 

that  where  the  grantor  sets  forth  or  the  face  of  about  to  lenve  it,  her  master  having  refused  to 

his  conveyiinc>>,  by  averment  or  recital,  that  he  pay  for  the  damage  said  to  have  been  sustained 

is  seised  of  a  particular  estate  in  the  premises,  on  a  sliipment  ol  soap,  made  at  Liverpool,  to 

and  which  estate  the  deed  purports  to  convey,  be   carried   to    Snn    Franoisoo,   California,    ina 

the  grantor  and  all  persons  in  privity  with  him ...    .    ,.    ~'r'.r.7"' 1 ~ — — : 

shalT  be  estopped  from  ever  afterwards  deny-  ..,^,?;;^'',"'^C  iS'^f  CL  i  847   2?''c  *£'  l' 

ing  that  he  was  seised  and  possessed  at  the  time  eso.                           '           *                   ... 

iSo  es  u.  s. 
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Honolulu.  The  shipment  was  made  by  Mat- 
thew Steele  &  Son.  It  was  said  in  the  bill  of 
lading  to  be  in  good  order  and  condition,  and 
the  undertaking  was  to  deliver  it  so  to  Messrs. 
McKinlay,  Garriock,  k  Co.,  or  to  their  assigns. 

The  consignees  libeled  the  ship,  alleging  that, 
though  they  were  always  willing  to  receive  the 
shipment  in  good  order,  the.  master  of  the  ship 
had  not  made  it,  and  that  they  had  refused  to 
receive  it,  on  account  of  the  injury  it  had  sus- 
tained from  a  want  of  proper  care  in  loading, 
storing,  landing,  relanding,  and  restoring  the 
soap,  and  owing  to  the  careless,  negligent,  and 
improper  manner  of  storing  it  under  the  deck 
of  the  ship,  which  was  open  and  leaky,  through 
which  water  passed,  and  damaged  it  to  the 
amount  $9,600. 

The  resDondent  meets  the  charges  by  a  di- 
rect denial  of  them,  averring  if  the  soap  had 
been  in  any  way  injured,  it  may  have  been 
from  causes  beyond  his  control  by  any  care 
whatever,  and  should  be  attributed  to  causes 
or  perils  excepted  to,  as  thev  were  expressed  in^ 
the  bill  of  lading,  vie.,  "all  and  every  danger 
and  accident  of  the  seas  and  navigation  of 
whatsoever  nature."  The  respondent  also  de- 
clares that  his  ship  was,  at  the  time  of  her  sail- 
ing from  Liverpool,  in  good,  tight,  and  strong 
condition,  well  manned,  and  that  her  cargo  was 
well  dunnaged  and  stowed;  but  that,  in  the 
course  of  the  passage  to  Honolulu,  she  encoun- 
tered hearVy  storms  and  gales,  which  strained 
and  caused  her  to  leak,  and  had  compelled  him 
to  throw  overboard  a  part  of  the  cargo,  for  the 

Sreserv.ttion  of  the  rest  of  it,  and  of  the  vessel ; 
46*]  and  that  during  the  passage  *he  had 
used  every  precaution  to  preserve  the  cargo  that 
was  within  his  power,  and  that  of  his  officers 
and  crew. 

The  libel  and  answer  are  directly  at  issue, 
and  no  answer  can  be  made  more  responsively 
to  the  charges  in  a  bill  than  this  is. 

Accordingly,  then,  to  the  rules  of  pleading 
in  admiralty,  there  is  no  necessity  for  doing  so ; 
nor  are  we  permitted  to  consider  much  of  the 
testimony  m  this  record.  When  litig^ts 
make  their  case  in  express  allegations  and  by 
express  denials  of  them,  and  then  introduce 
testimony  inapplicable  to  the  issues  they  have 
made,  it  is  not  a  part  oi  the  case,  unless  as  it 
shall  inferentially  bear  upon  other  evidence 
properly  in  it,  upon  which  the  parties  rely  for 
the  determination  of  their  controversy.  This 
cas^  furnishes  as  apt  an  illustration  of  the  rule 
just  mentioned  as  can  be  given.  The  libelants 
put  their  case  upon  bad  and  careless  stowage, 
etc,  of  the  soap,  and  upon  leaks  in  the  d^k 
in  the  ship,  through  which  water  passed  and 
damaged  it.  The  respondent  denies  both;  but 
he  goes  on  to  state  that  his  ship  was  tight  and 
strong  for  the  voyage  when  he  left  Liverpool, 
and  both  parties  question  the  witnesses  as  to 
that  fact ;  thoueh  tne  libelants  had  not  charged 
that  their  goods  had  been  injured  from  that 
cause,  and  had  not  put  in  issue  at  all  the  sound- 
ness and  seaworthiness  of  the  ship  for  the  voy- 
age she  was  about  to  make.  This  same  point 
of  pleading  was  before  this  court  in  the  case  of 
Ijatcrenee  v.  mntum,  17  How.  100,  110,  ill, 
which  was  as  learnedly  argued,  and  as  deliber- 
ately derided  as  any  other  case  in  admiralty  has 
been  in  our  time.  This  court  then  said:  "We 
find  the  conduct  of  the  master  in  making  the 
21  How. 


jettison  to  have  been  lawful;  and  the  remain- 
mg  inquiry  1?  whether  the  necessity  for  it  is 
to  be  attributed  to  any  fault  on  the  part  of  the 
master  or  owners.  The  libel  alleges  the  loss  of 
the  goods  to  have  been  through  the  mere  care- 
lessness (just  as  this  ease  does)  and  misconduct 
of  the  master  and  mariners.  We  were  at  first 
inclined  to  the  opinion  that  this  allegation  is 
not  broad  enough  to  put  in  issue  what  the  libel*, 
ants  have  at  the  hearing  so  much  insisted  upon, 
and  what  we  think  is  the  main  question  in  this 
part  of  the  case — the  sufficiency  of  the  ship  to 
carry  the  cargo.  It  'is  no  doubt  the  [*347 
general  rule,  that  the  owner  warrants  his  ship 
to  be  seaworthy  for  the  vojage  with  the  cargo 
coniracted  for.  But  a  breach  of  this  implied 
contract  of  the  owner  does  not  amount  to  negli- 
gence or  want  of  skill  of  the  master  and  mari 
ners.  There  would  be  much  difficulty,  there- 
fore, in  maintaining,  as  a  general  proposition, 
that  an  allegation  of  negligence  of  the  master 
wonid  let  in  the  libelant  to  prove  unseaworthi- 
ness of  the  vessel."  And  in  the  next  paragraph 
of  that  opinion,  page  111,  it  will  be  seen  that 
the  rule  of  pleading  in  such  cases  was  not  en- 
forced only  upon  the  ground  that  the  inquiry  in 
that  case  necessarily  led  to  an  examination 
whether  the  jettison  was  occasioned  by  the  n^- 
ligence  of  the  master  in  overloading  the  ship. 

It  was  a  nice  distinction,  but  a  true  one,  and 
it  will  have  its  influence  hereafter  upon  other 
cases  having  the  same  difficulties  as  that  had. 
It  has  been  adverted  to,  to  warn  the  profession 
that  the  irregularities  of  pleading  in  admiralty, 
now  too  frequently  occurring,  have  attracted 
our  attention,  and  will  be  treated  hereafter  ac- 
cording to  the  rules  and  practice  for  pleadings 
and  proofs  in  admiralty  cases.  Without  doing 
so  the  jurisdiction  of  admiralty  may  often  be 
practically  extended  to  controversies  not  belong- 
ing to  it;  and  though  that  may  be  inadvertent- 
ly done,  it  will  not  be  the  less  mischievous. 

With  this  rule  in  view,  we  will  not  examine 
much  of  the  testimony  in  the  case  before  ut, 
though  it  was  made  much  of  the  argument  of 
the  respective  counsel  representing  the  parties. 
It  excludes  from  the  merits  of  the  case  all  in  the 
record  relating  to  the  storm  in  the  Bay  of  Bis- 
cay, the  leak  which  it  caused,  and  the  repair  of 
it.  Both  parties  have  treated  it,  by  their  plead- 
ings, as  having  in  no  way  causvd  any  damage  to 
the  soap;  also,  the  storm  which  afterwards 
tried  the  seaworthiness  of  the  ship  to  the  ut- 
most, when  she  was  weathering  Cape  Horn, 
without  any  diminution  of  it,  except  so  far  as  to 
inquire  if  it  could  have  been  that  the  seas  which 
she  then  shipped  had  damaged  the  soap,  by  tho 
water  passing  through  the  seams  of  a  deck  im- 
perfectly calked.  And  we  exclude,  also,  all  that 
testimony  made  up  of  the  opinions  of  supposed 
experts  in  regard  to  the  causes  of  the  alteration 
in  the  quality  of  the  soap,  'excepting  [*348 
such  of  them  as  are  sustained  by  facts  which 
have  the  character  of  lesal  proof. 

By  treating  the  case  in  this  way,  the  contro- 
versy becomes  exclusively  one  upon  the  alleged 
want  of  proper  care  in  stowing,  etc.,  the  soap; 
and  upon  the  charge  made  against  the  captain 
of  the  ship,  that  he  had  negligently  allowed  the 
sonms  of  xier  deck  to  be  in  an  open  and  leaking 
condition,  by  which  water  had  passed  through 
thorn  upon  the  soap. 

Our  examination  of  the  case  has  been  maQe 

101 


343-366 


SUPBEME  GOUBT  OF  THE  UnHSD  STATES. 


Dec.  Teem, 


accordingly.  It  will  be  found  to  coincide  with 
the  admiBsions  made  in  his  argument  by  the 
learned  counsdl  of  the  appellants.  Two  of  his 
points  were  that  the  injury  or  chance  in  the 
quality  of  the  soap  was  not  owing  to  the  effects 
of  the  gale  <  occurring  in  the  Bay  of  Biscay, 
shortly  after  the  ship  left  Liverpool,  though  it 
had  produced  a  leak ;  next,  that  the  heavy 
weather  on  the  passage  around  Cape  Horn  did 
not  produce  any  leak  nor  do  any  injury  to  the 
tightness  of  the  ship,  reserving,  however,  the 
charge  that  the  water  which  she  then  shipped 
had  passed  through  the  leaks  in  her  deck,  and 
damaged  the  soap.  Then,  after  stating  other 
propositions  of  obligation  upon  the  ship,  before 
she  could  be  released  from  liability,  and  omis- 
sions of  the  duty  by  the  captain,  and  the  proofs 
which  were  necessary  to  excuse  them,  which  he 
contended  had  not  been  made,  the  case  was  put 
altogether  upon  bad  stowage,  and  the  leaks  in 
ihe  deck,  as  both  had  been  alleged  in  the  libel. 

First,  as  to  the  stowage.  Two  witnesses  were 
examined,  both  of  them  professing  to  know 
how  soap  in  boxes  should  he  stowed  for  a  long 
passage.  They  say  that  the  stowage  was  im- 
proper, on  account  of  the  boxes  having  been 
placed  or  piled  in  tiers  in  one  part  of  the  ship, 
and  that  tney  were  stowed  up  to  the  main  deck, 
and  not  chodced.  One  of  them  added,  that  re- 
gard should  be  had,  in  stowing,  to  the  nature 
of  the  goods  to  be  stowed ;  that  soap  should  not 
be  stowed  in  so  solid  a  bulk  as  this  was,  but 
«ihould  have  been  distributed  more  over  the  ship. 
Waterman,  another  witness,  who  had  never  seen 
the  ship,  and  of  course  knew  nothing  of  the 
stowa^,  merely  said  that  soap  stowed  twenty- 
five  tiers  deep,  he  should  tnink  was  badly 
stowed,  and  would  be  apt  to  be  injured.  Such 
349*]  is  the  *whole  of  the  testimony  to  prove 
bad  stowage  in  this  case,  unless  the  opinions  of 
other  witnesses,  expressed  in  the  course  of  their 
examination,  without  any  facts  having  been  ffiv- 
en  by  them  to  sustain  their  opinions,  are  talcen 
as  evidence.  On  the  other  hand,  Nicholson,  a 
man  of  more  than  thirty  years'  experience  aa  a 
nautical  man,  who  visited  the  ship  by  the  invi- 
tation of  the  port  warden,  to  examine  the  soap 
and  who  went  into  the  hold  for  that  purpose, 
says,  in  answer  to  the  question,  How  was  the 
cargo  stowed?  "Some  of  the  boxes  appeared  to 
me  to  be  restowed.  I  do  noi  think  tne  upper 
part  was  the  original  stowage.  There  were  a 
great  number  of  them  in  signt,  and  the  cargo 
seemed  to  be  to  be  very  well  stowed."  Noyes, 
who  was  called  upon,  as  port-warden,  to  survey 
the  ship,  and  two  days  afterwards  to  survey  the 
cargo,  says  the  soap  was  stowed  in  the  after 
part  of  the  ship,  abaft  the  after  hatch.  It  was 
all  stowed  together,  and  well  stowed.  Then 
Lowry,  the  stevedore  who  discharged  the  cargo 
of  the  ship,  who  saw  her  hatches  opened,  says 
the  soap  was  well  stowed. 

There  are  differences  between  the  witnesses 
as  to  the  stowage  of  the  soap,  but  not  contra- 
dictory assertions.  As  to  credit,  they  stand 
alike.  But  there  is  a  distinction  in  their  dec- 
larations, which,  with  us,  is  conclusive.  The 
three  first  named  speak  of  the  manner  of  stow- 
age, with  reference  to  the  effect  which  might 
be  produced  upon  soap  in  boxes,  stowed  in  a 
vessel  in  tiers,  as  these  boxes  were.  Without  a 
word  of  proof  from  themselves,  or  from  anyone 
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else,  or  from  Mr.  McCulloch,  the  chemist,  who 
was  called  upon  by  the  libelants  to  analyze  the 
soap  as  it  then  was,  to  show  the  correctness  of 
the  apprehension  or  opinion  of  the  witn^ses, 
that,  from  the  composition  of  soap,  it  was  liable 
to  deterioration  from  being  stowed  in  a  mass  in 
the  hold  of  the  vessel,  and  without  any  evidraoe 
that  it  was  customary  to  stow  soap,  in  boxes, 
differently,  the  other  three  witnesses  speak  of  it 
as  a  nauUcal  stowage,  and  without  any  qualifi- 
cation, say  that  the  soap  was  well  stowed.  Our 
conclusion  is  that  the  soap  was  not  injured  as  s 
consequence  from  having  been  stowed  as  it  was. 

We  proceed  to  the  consideration  of  the  second 
charge  in  the  libel.  It  is  also  an  imputation  of 
negligence  upon  the  captain  *of  the  ship.  [*350 
It  is  that  the  soap  had  been  injured  by  the  deck 
having  been  allowed  by  him  to  remain  in  an 
open  and  leaking  condition,  whereby  the  water 
thrown  or  fallinff  on  it  passed  through  upon  the 
soap  beneath.  It  is  indefinite  as  to  the  time 
when  the  leaking  of  the  deck  occurred,  and  un- 
certain as  to  the  extent  of  it,  but  determinate 
enough  to  suggest  the  kind  and  quantity  of  testi- 
mony which  is  necessary  to  sustain  such  charge 
in  the  circumstances  under  which  it  has  been 
made.  The  seaworthiness  of  the  ship  when  she 
began  the  voyage  not  having  been  questioned  in 
the  libel,  it  must  be  taken  that  she  was  ti^t  in 
her  deck  when  she  left  Liverpool,  and,  if  she  be- 
came otherwise  afterwards,  that  it  must  hav<i 
occurred  when  she  was  at  sea.  There  is  no  di 
rect  proof  of  it  in  the  record,  nor  any  cause, 
from  tempest  or  storm,  from  which  such  an  in- 
jury to  the  ship  can  be  presumed.  The  burdeo 
of  proof  of  such  an  allegation  is  upon  the  libel- 
ants, and  the  testimony  to  sustain  it  must  bi 
positive,  or  so  violently  presumptive  as  to  b« 
sufl&cient,  by  the  rules  of  evidence,  to  supply  thf 
want  of  direct  proof.  Here  there  is  no  proof, 
positive  or  presumptive,  when,  where,  or  from 
what  cause,  the  leaking  of  the  deck  happened, 
or  had  been  made.  None  that  it  had  b€«n,  or 
might  have  been,  occasioned  by  any  straining  of 
the  ship  from  the  storms  which  she  had  encoun- 
tered on  her  passage.  Indeed,  that  is  dis- 
claimed. None  that  the  oakum  with  which  her 
decks  were  calked  had  washed  out  of  the  seams 
of  it,  or  that  it  had  shrunk  so  as  to  leave  them 
open.  And  it  was  only  suggested  that  they 
were  opened  by  the  heat  of  a  long  summer  pas- 
sage, and  that  they  could  have  been  recaficed 
after 

The  suggestion  is  in  opposition  to  the  proofs 
in  the  case.  The  ship  sailed  from  Liverpool  on 
the  26th  of  Septeml^r,  stanch  and  tignt,  and 
arrived  at  Valparaiso  on  the  26th  or  the  27th  of 
January  following,  just  four  months  and  a  day 
from  the  time  of  her  sailing.  The  slight  in- 
juries which  she  suffered  from  the  storm  in  the 
Bay  of  Biscay,  and  those  encountered  off  Cape 
Horn,  were  repaired  at  Valparaiso.  Thenoe 
she  went  to  Honolulu,  on  the  2i8th  of  February, 
where  she  was  twenty-four  days,  and  calked 
there  her  top  sides  and  waterways,  and  she  ar- 
rived at  San  Francisco  on  the  7th  June,  having 
had  fine  *weather  all  the  way  from  Vsi-  [*351 
paraiso.  But  it  is  proved  that  the  soap  oonld 
not  have  been  injured  from  any  leaks  in  her  top 
sides  or  waterways,  as  the  tiers  of  boxes  next  to 
them  on  either  side  were  in  a  better  condition 
than  those  which  had  been  piled  farther  off. 
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These  dates  show  that  the  ship  had  Dot  a  longer 
passage  to  Valparaiso  than  is  usual  at  the  time 
of  year  when  she  was  makinp^  it;  also,  that  it 
had    heen    made   through    different    latitudes, 
without    encountering    any    great    continuous 
heats— certainly  not  such  as  oould  have  had  the 
effect  to  displace  or  shrink  the  calking  of  the 
deck  into  leaking,  which  is  not  denied  to  have 
heen  good  and  tight  when  the  ship  left  Liver- 
pool.    It  is  not  probable  that  such  an  exposure 
for  so  short  a  time  had  forced  her  deck  seams. 
Besides,  it  has  not  been  shown  by  any  reliable 
testimony  that  there  had  been,  at  any  time  when 
the  ship  was  on  her  way  to  Valparaiso,  any 
leaking  from  her  dedc^  or  any  such  afterwards, 
until  her  arrival  in  San  Francisco,  from  which, 
hy  any  possibility,  the  soap  could  have  been  in- 
jured in  the  way  and  to  the  extent  it  was  rep- 
resented to  have  been  by  some  of  the  witnesses, 
who  expressed  the  opinion  that  there  had  been 
leaks  in  the  deck  of  the  ship,  through  which 
salt  water  had  leaked  upon  tne  soap.    Indeed, 
it  appears  to  us  that  all  of  the  witnesses  who 
said  so,  did  it  rather  by  way  of  inference  from 
the   calking  which   another   witness   said   had 
been  done  to  the  ship,  and  from  the  condition 
in  which  the  soap  was,  than  from  an  examina- 
tion of  the  ship.    The  witness  Goodsell,  more 
relied  upon  than  any  other  witness  to  prove  the 
leaks  in  the  deck,  does  not  do  so  satisfactorily 
frcnn   the  usual  examination   made    by    ship- 
wrights when  they  are  called  upon  to  ascertain 
such  a  fact.    He  says :     "I  found  the  poop  dedc, 
lately  calked,  leaking  on  larboard  side — six  on 
starboard  and  one  seam  about  half  on  the  star- 
board side,  to  main  deck.     I  should  think  that 
the  waterway  seams,  plank  shear  seams,  and  one 
or  two  seams  inside  to  main  deck,  or  main  deck, 
looked  as  If  water  had  run  down  into  the  hold 
of  the  ship  on  both  sides."    He  adds,  he  went 
into  the  hold  of  the  ship  and  examined  the  un- 
der part  of  the  deck.    "I  saw  indications  of  the 
deck  having  leaked  in  the  wake  of  the  seams  I 
have  been  speaking  of;  they  looked  as  if  they 
962*]  had  leaked  *all  along,  but  more  abaft 
than  forward  of  the  main  deck.''    This  ie  very 
uncertain  testimony;  more  of  opinion  than  fact 
in  it,  even  as  to  the  calking  of  which  he  speaks, 
and  the  result  of  all  that  he  says  concerning  the 
seams  below  the  deck,  has  more  of  inspection  in 
it  than  of  examination.    The  difference  between 
them  will  readily  be  recognized  from  the  posi- 
tive language  of  two  other  witnesses,  who  say 
they  examined  the  seams  of  the  deck  below  with 
their  knives,  and  found  them  hard ;  one  of  them 
adding,  it  is  impossible  for  a  man  to  tell,  after 
two  or  three  weeks,  whether  a  vessel  is  newly 
calked,  without  trying  her  seams.    Lowry,  tho 
stevedore  who  discharged  the  cargo,  upon  being 
asked  if  he  had  seen  any  traces  of  salt  water  in 
Uie  top  of  the  boxes  of  the  soap,  or  on  the  ceil- 
ing of  the  deck,  answers  that  he  had  not,  but 
that  he  saw  some  places  marked  with  chalk  by 
some  persons ;  that  he  tried  them  with  his  knife, 
and  found  them  perfectly  tight.    Such  is  the 
testimony  in  the  case,  concerning  the  charge  in 
the  libel  that  the  soap  had  been  damaged  by 
leaks  in  the  deck  of  the  ship,  which  her  captain 
had  n^lected  to  have  calked.     In  our  opinion, 
it  i»  altogether  insufficient.     Noyes,  the  port- 
warden,  who  surveyed  the  ship,  says  he  could 
find  oo  leaks  over  or  above  where  the  soap  was, ' 
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that  he  could  discover.  He  also  saw  no  traces 
of  the  deck  having  been  recently  calked.  In- 
deed, there  is  not  a  witness  who  has  said  that 
there  were  leaks  in  the  deck.  Several  express 
the  opinion  that  there  were,  from  the  discolor- 
ation of  the  boxes  on  them  outside  and  from 
that  of  the  soap  in  them.  Goodsell  ventures 
further  than  any  other  witness  to  cause  such 
an  impression;  but  his  language  is,  "I  should 
think,"  and  it  "looked"  to  him  as  if  water  had 
run  down  into  the  hold  from  the  waterway 
seams,  the  plank  shear  seams,  and  one  or  two 
seains  inside,  to  deck  or  main  deck.  Tliis  con- 
jectural way  of  speaking  by  a  witness  must 
yield  to  the  positive  declarations  of  Nicholson, 
Lowry,  and  Noyes. 

Having  determined  that  the  soap  had  not 
been  injured  by  bad  stowage  or  leaking  from  the 
deck,  we  will  now  briefly  state  to  what  causes 
its  altered  condition  should  be  attributed.  We 
have  concluded  that  its  discoloration  and  damp- 
nose  are  to  be  found  in  the  acknowledged  facts 
and  proofs  in  the  cause.  The  •shipment  [*353 
was  made  at  Liverpool  on  the  21st  June,  and 
was  on  board  of  the  ship  for  a  year,  less  four- 
teen days.  After  the  shipment  and  stowage, 
the  ship  remained  all  of  the  summer  at  the  dock 
in  Liverpool.  She  sailed  on  the  2Gth  of  Septem- 
ber. From  that  time  the  ship's  hatches  were 
closed  until  her  arrival  at  Honolulu,  in  Febru- 
ary. They  were  then  opened  for  the  purpose  of 
discharging  a  part  of  the  cargo  which  had  been 
shipped  for  Honolulu.  To  do  that,  it  was  nec- 
essary to  remove  about  three  hundred  boxes  of 
the  soap  from  their  stowage,  and  to  land  them. 
They  were  taken  to  the  ship,  restowed  as  they 
had  been  at  first,  and  it  does  not  appear  by  any 
evidence  that  it  had  been  perceived  at  Honolulu 
by  anyone  that  this  upper  tier  so  removed  had 
been  injured,  or  that  the  boxes  had  then  any  ap- 
pearance of  water  having  leaked  upon  them. 
The  ship  sailed  from  Honolulu  and  arrived  at 
San  Francisco  on  ^he  7th  June.  From  the  day 
of  her  sailing,  the  26th  September,  she  was  at 
no  time  within  such  a  temperature  of  heat  as 
would  of  itself  have  impaired  the  quality  of  the 
soap.  From  England,  m  10^  north  of  the  equa- 
tor, the  average  temperature  from  the  time  of 
her  sailing  is  62®.  Ten  degrees  north  and  south 
of  the  equator  the  average  temperature  for  the 
months  of  September  and  October  is  81®. 

The  average  temperature  in  November  is 
about  41®,  and  that  of  Valparaiso  is  about  62*. 
These  averages  of  temperature  are  taken  from 
the  most  approved  charts,  and  are  decisive  that 
the  soap  has  not  been  injured  by  the  temper- 
atures through  which  the  ship  passed  on  her 
passage  to  Valparaiso.  From  that  port  the 
ship  came  to  Honolulu,  a  distance  not  much 
short  of  six  thousand  miles,  in  the  most  favor- 
able weather,  without  encountering  heavy  seas 
or  head  winds.  She  made  that  distance  in  the 
usual  time,  forty-five  or  fifty  days.  Honolulu 
fa  in  the  latitude  of  21®  1^  north,  longitude 
167®  62'  west.  Nor  are  the  temperatures  such 
between  Valparaiso  and  Honolulu  as  could 
have  produced  any  change  in  the  condition  of 
the  soap.  From  Honolulu  the  usual  run  to 
San  Francisco  is  from  fifteen  to  twenty  days. 
As  a  general  rule,*  the  course  of  ships  bound 
from  the  first  to  San  Francisco  would  ne  to  the 
northward  of  it,  to  be  sure  of  good  winds.     In 
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354*]  the  absence,  then,  of  other  'probablr  more  than  their  proportion  of  the  cargo  shipped 
eaiiocs,  to  account  for  the  change  in  the  qunlily  on  their  account.  No  authority  has  been  pro- 
of the  soap,  we  must  resort  to  the  proofs  on  the  duced  in  support  of  these  objections,  and  we  ecu- 
record,  and  from  them  we  have  concluded  that  aider  it  as  well  settled  in  admiralty  proceedirRa, 
the  soap  was  injured  by  the  temperature  of  the  that  the  agent  of  absent  owners  may  libel.  eith-J 
ship's  hold,  or  what  is  called  the  sweat  o(  the  ;„  his  own  name,  as  agent,  or  in  the  name  of  hk 
ship,  which  no  mode  of  ventilation,  consistent  principals,  as  he  thinks  best;  that  tbe  power  of 
Wltl.  safe  navigation  has  yet  been  thought  suffi-  1^^^^*^  subsequent  to  the  libel,  is  a  aoffieicat 
cent  to  prevent  In  this  particular  the  ship  „tiac«tion  of  what  he  had  done  in  their  behalf. 
was  not  more  liable  from  detective  <»n^tr,ict.on  consignees  have  such  an  interert  ii^ 
to  this  vapor  than  merchant  vessels  ordmnrily  .,  ,  ,  fi  >  .l  j  -  ,i- 
are.  Her  hatchways  were  good,  the  covers  for  ^^e  whole  cargo;  that  th^  may  proceed  in  Ib.l 
them  are  not  complained  offher  hatch  bara  and  «"*>  °?t  <■"'?  *?;  "''at  belonged  to  them  and 
tarpaulines  were  sufficient,  or  thev  are  not  de-  «■«»  'hipped  on  their  account,  but  for  that  por- 
nied  to  have  been  so;  and  it  has  iot  been  sug-  tioo  also  which  was  shipped  by  Porter,  as  his 
gested  that  they  were  not  all  applied  to  cover  own,  and  consiRued  to  them."  The  eamc  eon- 
the  hatchways,  and  to  protect  the  cargo  from  elusion  was  repeated  in  17  Howard  (Ztoicrenoe 
sen  water  and  rain.  Nor  is  this  sweat  in  ships  v.  .IftnPum),  without  any  qualification,  aa  we 
any  mystery  to  practical  seamen.  They  term  it  understand  that  case.  In  the  first  as  well  as  in 
to  be  vapor  emitted  from  the  mixed  cnrgoc*  of  the  second  of  these  cases,  the  point  was  put  un 
ships  by  the  heat  of  the  hold  of  a  ship.  ciiHt  off  the  interest  which  a  consignee  has  in  the  coa- 
■ometimes  only  in  fumes,  at  other  limes  in  signment,  as  consignee,  and  not  as  owner  of  any 
■teHin,  which  shows  itself  in  the  latter  case  part  of  it;  that,  from  the  nature  of  the  contract 
sometimeB  in  drops  of  water  in  the  same  way  as  „f  ^  yn  ^j  uding,  the  consignee  had  &  right  to 
rain  is  produced  from  vapor.  Several  of  the  gue,  in  a  court  of  admiralty,  for  any  breach  of 
witnesses— all  of  them  were  accustomed  to  th-  ij_  whatever  may  be  the  uncertainty  concern- 
sea-say  that  the  sweat  of  this  vessel  caused  th-  ■  ^.^  consignee's  right  to  sue  in  a  court  of 
discoloration  of  this  soap.  Beside*  it  was  a  ^  ^  the  conflicting  decisions  to  be  found 
second-clasj  article  differing  "iginal ly  in  color  ;  J 
from  a  tfrst-rate  article  of  the  same  kind,  Itis  .^^  >  .  j  ■  .■  -  ■!_  ,■  -..  j  r.f  . 
true  that  the  chemist  who  analysed  it  says  that  i"*"  °^^\°*  "d^'ralty  m  the  United  StatejL 
it  had  been  made  of  good  materials,  and  wa*  •When  that  case  however,  occurs  in  this  l'35» 
well  saponified,  and  he  says  that  sweat  is  a  mere  """rt,  it  will  be  decided ;  and  we  now  merely  re- 
evolution  of  water  in  a  state  of  vapor;  and  that  "i^™  '"»*.  "<"°  "^^  examination  of  most  of  tbe 
the  boxes  could  not  have  been  atained  in  that  cases  in  the  common-law  reports,  upon  the  facta 
way,  and  that  they  were  stained  ly  some  ester-  of  those  cases,  we  have  been  brought  to  the  con- 
nal'  means.  But  tbe  proofs  in  the  ease  show  elusion  that  there  is  no  rule  of  general  appliea- 
that  there  wae  no  leakage  in  the  deck  by  which  tion  as  to  when  the  consignor  or  coTisigne* 
the  water  could  have  passed  upon  them ;  it  must  should  bring  the  suit  at  common  law,  but  .hat 
yield  to  the  declarations  of  those  witnesses  bet-  it  will  always  be  important  to  consider  in  whom 
ler  acquainted  than  he  is,  from  their  profeasion-  the  right  of  property,  and  sometimes  in  whom 
al  acquaintance  with  the  effects  of  the  sweat  of  the  right  of  possession,  was  vested  at  the  Unh 
the  soap  upon  these  cases.  We  unhesitatingly  ^f  (,j,e  breach  of  the  contract  or  n»lect  of  duly 
ascribe  the  discoloration  anff  dampness  of  the  „.hieh  ,,  complained  of. 
soap  to  the  rocking  of  the  ship,  the  nnfnri-  nt        ™     ,...':,        ». .    ' 

the  compound  of  soap,  and  tr  """  ' 

of  the  soap  in  the  boxes  to 

subjected  in  a  boisterous  passage.     The  devapu- 

rntion  of  water  from  the  vapor  of  the  soap  it-        Dissenting,  Mr.  Juitiee  HaUoa. 

self,  with  which  it  is  cleansed  in  the  making, 

heated   by   the   sweat   of   the   ship,   would    ne  _ 

3B6*]    'concentrated   in   the  boxes,   u_pon   the 

soap,  and  would  discolor  It  and  make  it  damp, 

without  any  sensible  diminution  of  iU  weight;  GEORQB  SMITH,  Jflpt- 

and  we  are  confirmed  in  this  conclusion  by  the  ^^ 

witnesses  who  examined  and  weighed  it,  having  JOHN  J  OKTON, 

testified  that  the  boxes  were  of  the  same  woight 

marked  upon  them  when  they  were  shipped  at 

Liverpool.     W«  feel  bound  to  notice  one  point  (8*e  8,  C.  21  How.  241-244.) 

made  in  the  argument  of  the  cause  by  the  coiin- 

eel  of  the  appellees,  which  Is  not  an  open  ques  Sale  of  e^iiita 

tion  in  this  court.     It  was,  that  the  appellants        mortgaije   i     .       . 

had  no  legal  title  to  maintain  their  libel.     In        ptUed  to  autTeniler  a  title. 

the  case  of  Eomeman  v.  The  Schooner  "North 

arolim,"   16  Pit  «,  the  »m.  obJMllon  w,.        ^  „„,„u,  ,„„,„  ,.  ,^t„utlon  m.,  U  U- 

made.     Thia    court    said:       An  oojectlou    has  snbject  of  a  bona  flde  sale  and  trSDifer  bv  iett, 

been  taken  to  the  right  of  the  appellee  to  sue  in  ^  the  like  manner,  that  a  mortgagror's  eQufty  taar 

his  own  name,  as  agent  for  the  consignees,  or  to        J^Ytet  "  ni^t^Ji  debt  Is  dlscharRed,  the  mort- 

■ue  at  all,  as  his  power  of  attomey  from  them  gagor  or  his  anlEnee  may  compel  the  martcaiae 

bears  date  after  the  libel  was  filed;  and  it  is  «l-  "  his  .selgnee  to  surrender  the  legal  Utle. 

BO  objected,  that  J.  ft  C.  Lawton,  the  consififiiees, 

had  no  right  to  institute  proceedings  to  recover  Argued  Jan.  Ji,  1S39.    Decided  Jan.  XI,  185?. 
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APPEAL  from  the  DiBtrict  Court  of  the  Unit-  complainant   afterwards  also  got  deeds   from 

ed  States  for  the  District  of  Wisconsin.  Davis  and  Knab. 

The  bill  in  this  case  was  filed  in  the  court  Hubbard  had  sold  two  other  lots  in  Milwau- 
bdow  by  the  appellant.  The  defendant  de-  kee  to  one  Schram^  the  title  to  which  was  out- 
marred.  The  court  sustained  the  demurrer,  standing  in  the  names  of  persons  residing  be- 
tnd  entered  a  decree  dismissing  the  bill.  From  jond  the  state  of  Wisconsin.  Schram  required 
thin  decree  the  complainant  took  an  appeal  to  security  for  the  title  from  Hubbard. 
this  coiirt.  Butler,  a  relation  of  Hubbard,  got  Knab  to 

A  further  utatement  appears  in  the  opinion  give  a  bond  for  title,  binding  himself  jointly 

of  the  court.  with  Butler,  as  security  to  Schram. 


Me89r9.  J.  8.  Brown  and  J.  B.  Doollttle  To  secure  himself  against  loss  for  his  imder- 

for  appellants.  taking  to  Schram^  Knab  reauired  of  Hubbard 

Messrs,  William  P.  Lynde*  E.  Hariner,  security  to  indemnify  him,  snould  Hubbard  be 

and  B.  BC  Oillet,  for  appellee :  unable  to  make  a   title   to    the    lots    sold   to 

It  appears  from  the  bill  that  the  appellant  is  Schram;  and  Hubbard  got  Davis,  who  held  the 

the  assignee  of  the  interests  of  Knab,  Davis,  and  legal  title  to  the  lots,  to  convey  them  to  Knab, 

Butler,  in  the  premises  pending  the  suit  of  Or-  as  security  and  for  no  other  consideration. 

foil  ▼.  Knab,  3  Wis.  576,  and  that  a  decree  has  On  the  same  day   (22d  of  July,  1848)   that 

been  rendered  in  that  case  against  Knab  and  in  the  title   bond    to    Schram    was    made,    Knab 

Ulvot  of  the  respondent,  by  a  court  of  competent  executed  to  Butler  a  bond  covenanting  that  if 

iiirisdiction.    He  is,  therefore,  bound  by  that  Butler  would  procure  the  deed  from  the  trus- 

ieeree.  tees  of  Hubbard,  and  comply  with  the  bond  to 

Story  Eq.,  9  405,  406,  cases  cited;  Murray  v.  Schram,  he   (Knab)   would  convey  the  lots  to 

Ballou,  1  Johns.  Ch.  581 ;  Murray  v.  Lylhum,  2  Butler,  for  which  he  held  Davis's  deed.    Butler 

Johns.  Ch.  441;  Orton  v.  Smith,  18  How.  2(i3.  failed  to  procure  the  deed,  and  Hubbard  did  so 

The  appellant  has  not  made  a  case  whicli  cnii-  himself. 

ties  him  to  relief  in  a  court    of   equity.     We  In  March,  1861,  Butler  assigned  Knab's  bond 

lay  out  of  the  case  everything  that  pertains  to  to  Orton,  the  respondent. 

tlie  title  acquired    directly    from    Davis.     He  Hubbard    never    received   any   consideration 

held  the  legal  title  as  trustee    for    Hubbard,  whatever  for  the  lots  thus  transferred;  and  it 

and  at  his  request  conveyed  it.     That   was   a  is  alleged  that  the  bond  from  Knab  to  Butler 

discharge  of  his  interest  in  the  premises,  and  was  a  secret  and  fraudulent  contrivance  on  the 

he  does  not  appear  to  have  acquired  any  other,  part  of  Butler,  to  cheat  Hubbard  and  obtain  his 

We  may  also  lay  Hubbard's  title  or  equity  out  property,  and  that  he  was  defrauded  thereby. 

of  the  case.  Smith  obtained  a  deed    for    the    lots    from 

1.  Because  it  appears  that  he  had  no  interest  Davis,  and  also  one  from  Knab;  but  as  Davis 
or  equity  in  or  to  the  lands,  that  this  court  can  had  no  interest,  having  long  previously  con- 
recognize  or  enforce.  veyed  to  Knab,  notning  passed  by  his  deed,  un- 

2.  If  Hubbard  had  an  equitable  estate,  the  less,  as  is  assumed  by  the  bill,  an  equity  of  re- 
appellant  has  no  assignment  of  it.    He  has  only  demption  resulted  to  Davis. 

a  bare  eonveyanoe  of  the  fee,  which  does  not  And  as  Orton  had  filed  a  bill  in  a  state  court 

eonvey  an  equitable  estate  where  the  grantor  against    Knab,    *which    was    pending   [*243 

has  not  the  legal  title.  when  Smith  took  his  deed  from  Knab,  and  as 

Again;  if  this  is  a  bill  of  peace,  it  does  not  Knab  was  not  allowed  to  disavow    his    own 

aetforth  either  a  clear  legal  title  or  possession  bond,  Orton  got  a  decree  against  Knab  for  a 

in  the  appellant.     If  the  appellee  has  any  title,  conveyance  of  the  legal  title  ( which  conveyance 

it  is  a  legal  title;  and  if  the  appellant  has  a  was  regularly  made),  and  therefore  the  deed 

legal  title,  a  court  of  law  is  the  proper  forum  from  Knab  to  Smith  was  of  no  value.    Having 

to  litigate  it.      If  this  is  a  bill  to  have  a  trust  been  made   whilst   the   suit   was    pending,    it 

declared,  it  contains  no  averment  that  the  ap-  could  only  have  any  useful  effect  on  the   con- 

pellee  is  seized  of  any  legal  estate  of  which  to  tingency  of  Knab's  successful  defense. 

dedare  him  a  trustee.  Orton  having  succeeded,  his  decree  related  to 

the  commencement  of  the  suit,  and  gave  him 

Mr.  Justice  Catron  deHvered  the  opinion  of  the  elder  and  better  1^  title.  Smith's    deed 

the  court*  being  "subservient  to  the  rights  of  the  parties 

The  bill  was  demurred  to,  and  the  demurrer  i'^^^ii^^^^i^'^-"     ^  ^^Yl^'^'J^'  i  T'    , 

«isUined  below,  and  the  facte  appear  only  on  ^^^^^^J}tJ'^lJ'}}^  ^J^L^'^^^^^^ 
the  face 
to  the  two 

m  or  near  the  ^^  .;'\*""''.r7'T'  '"  Tuil'^n  release  to  him  (Smith)  all  claim  or  interest  in 

of  Wisconsin.     Davis  held  the    legal    title    as  .,  i-f-»> 

trustee    for    Otis    Hubbard.     In    June,    1861,  j^^.^^^;     ^^^     ^^^^  ^^  ^^^^  ^^^^  ^^^^1 

Hubbard,  for  a  good  and   valuable    considera-  g^g^j^^^  ^|  ^^  premises;  nor  is  this  of  any  con- 

tion,  conveyed  the  premises  to  Joachim  Gruen-  genuenoe,  as  the  contest  is  for  the  legal  title. 

hagin,  by  a  deed  in  fee,  by  which  the  grantee  feutler  certainly  had  neither  a  legal  nor  equi- 

became  seised  of  the  entire  interest   of   Hub-  table  interest  in  the  property  when  he  sold  to 

«42*]  bard.     'In  December,  1852,  Gruenhagin.  Orton.       He  held  Knab's  title  bond,  with  full 

lor  a  good  and  valid    consideration,    conveyed  knowledge  that  Knab  held  as  trustee  for  Hub- 

the  premises  to  James  S.  Brown;  and  in  Jan-  bard.      Aud  this  bond  was  assigned  to  Orton, 

nary,  1853,  Bro^'n,  for  a    valuable    considera-  who,  according  to  the  allegations  of    the    bill, 

tion,  conveyed  to  the  complainant^  Smith.    The  took  it  with  Hubbard's  equity  inhering  to  it. 
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What  efTect  Orton's  decree  against  Knab  nuiv  mltted  a  fault  which  Justly  subjected  her  to  dam- 

have  to  protect  Orton  under  the  legal  title,  on  »  «««^^Vn  .he*,J2l,"i[?^chor  at  a  place  where  reMel. 

plea  of  bona  fide  purchaser  of  an  equity,  we  de  were  continually  passing.  It  was  her  duty  to  show 

cline  to  decide:  nor  will  we  discuss  the  ques  nt  nl^ht  the  usual  siffnafllffht  of  a  vessel  at  anchor. 

tion.  as  this  cause  may  ainin  eome  before  this  ^^  ^^*  ^^f  duty  of  the  offlcers  to  see  that  the  light 

vivu,  09  tuua  xMWjisi  lunj  ««»«^  wtuc  w^*v««7  wa.a  ^,^^  securely  and  properly  fastened,  so  as  to  pre- 

court,  and  involve  that  question.  sent  the  bright  sides  to  the  hicomlng  vessels. 

The  remaining  question  for  consideration  i»  It  was  especially  the  duty  of  the  officer  in  com- 

whether  Smith  can  be  heard  in  a  court  of  equity,  ™*"^  <>'  ^**«  5*^™V*^*^,.t"  *  crowded  harbor,  when 

v«ii«-i.Aivi  »xu«i,ii  ^iOMira  uc»au  ux  «  wut  v  v*  ^u«w « ,  ^^^  ^^^     ^^  followlug  him  at  a  rate  of  six  or  sev- 

bemp;  an  assignee  of  an  equitable  interest  in  con-  ^  mneg  an  hour,  to  have  scanned  carefully  the 

testotion.  surrounding  objects  before  he  cast  loose  the  tow- 

Gruenhaffin  purchased  and  took  a  deed  for  '*Ptv*°/*  *°  ^  l^^^  there  was  nothing  In  the  way 
TT  vv  j»  *  F"*^"**^^  *"**  t^iT  J  •iv  v.-  "'  the  tow  which  she  could  not  avoid  oy  means  of 
Hubbard  s  equity,  and  was  clothed  witn  his  her  own  rudder,  without  the  aid  of  the  steamboat, 
interest  before  any  litigation  was  instituted  af-  and  also  to  have  given  reasonable  notice  of  his  in- 
fecting the  title.  And  as  neither  Gruenhagin.  it^l*<>J;  i?i^?IJl**  ^**  "^^^  «"'«"  prepare  to  take 
T»  *  o  'xv  _f  A  xi.  'F  r  care  of  herself. 
Brown,  nor  bmitn,  were  parties  to  the  suit  of  xhe  steamer  having  the  tow  held  answerable,  as 

Orton  asainst  Knab,  the  decree  aeainst  Knab    well  as  the  brig,  for  ue  consequences  of  this  dlsas- 

did  not  in  anvwise  impair  the  equity  obtained  ter^^  ^^^  ^^^  ^^  ^^  ^^            ^^^^^  ^^^  ^ 

from  Hubbard,  who,  likewise,  was  no  party  to  i^ig^  ^^^  ^j^j  ^jj^  damage.    But  the  mere  fact  that 

244*]   *that  suit  and  who  had    conveyed    to  one  vessel  strikes  and  damages  another,  does  not 

.    ...  .:;giii  ocioio  it  was  commenced.  ot  Itself  make  *»«^1«*W;  <?rtj>«  iJiSrv;  the  colll- 

,,    ,,   ^j.          '.   ui    x*xi    V  •       J*  X*  ^  X  slon  must  In  some  degree  be  occasioned  by  her  fault. 

liubbards  equitable  title  being  distinct  from  xhe  loss  must  be  eqoally  divided  between  the 

the  legal  title  in  controversy  between  Orton  and  brig  and  the  steamer. 
Knnb,  no  reason  existed  why  it  should  not  be  the 

subiH?t  of  a  bona  fide  sale,  and  transfer  by  deed,  Arffued  Deo.  SI,  1858.  Decided  Feb.  S,  1859. 
in  like  manner  that  a  mortgagor's  equity  may 

be  sold  and  conveyed.      After  a  mortgage  debt  A  PPEAL   from   the   Circuit    Court    of    the 

is  discharged,  the  mortgagor   or   his   assignee  ^      United  States  for  the  District  of   South 

may  compel  the  mortgagee  or  his   assignee   to  Carolina. 

surrender  the  legal  title.  And  that  is  siib-  1'*»e  libel  in  this  case  was  filed  in  the  district 
stantially  the  case  the  bill  makes;  for  after  ^o"rt  of  the  United  States  for  the  district  of 
Hubbard  satisfied  Schram's  bond  made  for  title  ^o"^J»  Carolina,  by  the  appellants  against  the 
by  Knab  and  Butler,  Knab  held  the  naked  legal  ship  John  Fraser  and  the  steamer  General 
title,  with  an  undoul^ted  right  in  Hubbard  to  Clinch  to  recover  damages  sustained  in  a  col- 
call  for  its  surrender.      And  his  assignee  stands  lision. 

on  the  same  footing.    4  Kent's  Com.  157.    And  The  said  court  entered  a  decree  dismissing 

80  the  statutes  of  Wisconsin,  in  effect,   provide,  the  libel  against  the  steamer,  but  sustaining  it 

Kovised  Statutes  of  1840,  ch.  60,  S  7,  ch.  77,  §9  against  the  ship. 

6  and  7.  The  circuit  court,  on  appeal,   revisrsed   this 

We  are  of  the  opinion  that  the  court  below  decree  against  the  ship,  and   entered   a  decree 

erred  in  sustaining  the  demurrer  to  the  bill,  and  dismissing  the  libel;  whereupon  the   libelants 

order  the  decree  to  he  reversed,  and  remand  the  ^^^  *"  appeal  to  this  court. 

catiF.e,  with  directions  that  the  District  Court  A  further  statement  of  the  ease  app«an  is 

proceed  in  it  according  to  the  34th  rule  of  this  t^«  opinion  of  the  court. 

court,  governing  chancery  proceedings.  Messrs.  O.  Cushinc  and  B.  H.  Gill«t»  for 

appellants : 

_  1.  Damages  for  collision  are  awarded  in  ad- 
miralty, where  blame  is  attributable    to    tha 

THE  BRIG  "JAS.  GRAY,"  Wm.  Gushing  et  ok,  I^\.^tlf!^u!^J^^J's^        '^'^^  ^^   ''^^ 

n«mA»<i   T»h*t,  \m.^A  Am.^*»  botu  1110  vcsscis  are  m  zauit* 

Owners,  Lshte  and  Appts.,  ^^^  ^^  ^^^ 

m«Y«    ^TWT^T^^r^    ^^    ™«     «« .^^^  2.  When  there  has  been  a  want  of  diligonos 

™^  .2^^^^  P^  .™?     ^^^^      ^^™  w  skill  on  both  sides,  the  loss  must  be  appor- 

r^^^r*       *°^     *^®     steamer     "General  tioned  between  the  parties  in  equal  moieties. 

^^M^c*^  Abb.  Ship.  303;  The  Woodrop  Sims,   2   Dod. 

,^      ^   ^  83;  The  Monarch,  1  W.  Rob.  21;  3  Kent's  Com. 

(See  8.  C  How.  184-105.)  271;  Story,  Bail.  9  608;  Strout   Y.   Foster,    1 

How.  89;  Reeves  y.  The  Constitution,  Gilp.  570; 


gleet  of  the  rules  of  proper  maiMS- 
ment  by  one  party,  will  not  dispense  with  Um 

Local  authorities  may  prescribe  at  what  wharf  a  ^^^^^  ""'  ordinary  care  and  caution  by  the 

vessel  may  lie,  and  for  now  long;  when  she  may  other, 

load  and  unload :  where  she  may  anchor  In  the  har-  Abb.  Ship.  311,  312. 

plnv^S?  'niRirt*""^  ^*"*'  *°^  ''****  "***^  ■***  "*^  ^*''  ^-  ^  ^^^^  ^°  motion  is  bound,  if  possible,  to 

When  the  light  of  a  brig  differed  in  character  steer  clear  of  and  avoid  a  vessel  at  anchor, 

and  place  from  the  one  which  the  regulations  and  The  Girolamo,  3  Hagg.  Adm.  160;    The  Eol' 

usages  of  the  port  required,— Held,  fliat  she  com-  ides,  3  Hagg.  367 ;  The  Neptune,  1  Dodd  Adm. 

NOTK.— Co«i»<on.   Rights   of  steam   and   saUing  ^^^'  ^        ,               „    ,  , 

vesacla  with  reference  to  each  other,  and  in  passing  5.  Vessels  propelled  by  steam  are  required  to 

2f^f ?**fi  *^;~"f®  n?\^  ^^JV  '^9^^  ^-  FJ^^^*  J^  ^  take  all  possible  care,  by  the  use,  if  necessary, 

ed.  Li.  8.  537.    Collision.  Rulea  for  avoiding,  steam-  «*  «ii    i.if«   .„««„„    „.u:«i:    4.u«„  ^-«^  ^    ^       ^' 

er  meeUng  •feomer— WUlIamson  v.  Barrett.  14  L.  °'  *"  ^®  means   wluch  they  possess,  to  run 

ed.  U.  8.  68,  85  L.  ed.  U.  8.  458,  80  C  a  A  630.  dear  of  sailing  vessels. 
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The  Fashion  r.  Wcurd,  6  MdL.  152,  175;  The 
Perth,  3  Hagg.  Adm.  414;  The  Shannon,  2 
Hagg.  Adm.  173;  Bt.  John  y.  Paine,  10  How. 
557. 

6.  A  steam  Teasel  passing  another  Teesel, 
whether  a  steamer  or  suling  yessel,  in  a  narrow 
diamiel,  must  always  leave  the  yessel  she  is 
paa«ing  on  the  larboard  hand. 

Conkl.  Adm.  310;  N.  Y.  Rey.  Stat,  part  1, 
Title  10,  S  1;  The  Frienie,  1  Rob.  486;  waring 
y.  Clarke,  5  How.  502;  Bi.  John  y.  Paine,  10 
How.  550;  The  Montioello  y.  MoUiaon,  17  How. 
152. 

7.  If  a  steam  yessel  meet  a  sailing  yessel,  and 
the  latter  be  steering  wrong,  the  former  has  no 
right  to  disregard  that,  but  is  to  make  the 
requisite  change  of  her  own  coarse. 

The  Hope,  1  W.  Rob.  154, 157;  Oeneeee  Chief 
y.  Pitshugh,  12  How.  443. 

8.  Vessels  generally,  but  especially  steamers, 
are  held  to  constant  and  yiligant  lookout. 

17  How.  170;  18  How.  584;  20  How.  563;  12 
How.  443,  462. 

9.  The  damages,  if  due,  are  awarded  against 
the  yessel  wronffdoer  and  her  owners. 

Story,  Bail.  606;  Oonkl.  Adm.  209;  1  Hagg. 
Adm.  100,  121. 

10.  The  presence  of  a  branch  pilot  on  board 
of  either  the  tuff  or  tow,  does  not  diminish  the 
resjponsibility  of  the  master  and  owners. 

Denieon  y.  Seymour,  9  Wend.  1. 

11.  In  case  a  yessel  in  tow  of  a  tug,  collides 
with  another  yessel  to  her  injury,  the  tow  is  re- 
sponsible as  the  immediate  wrongdoer,  but  the 
tug  also  is  in  fault.  This  independently  of 
ouestions  of  redress  or  contribution,  as  between 
tne  tow  and  the  tug. 

The  B»pre89,  Olcott,  258;  Blatchf.  305. 

The  counsel  then  reviewed  the  testimony  in 
the  case,  and  endeayored  to  show  that  imder  the 
aboye  principles  The  Clinch  and  The  John 
Eraser  were  both  in  feult  and  liable,  while  The 
James  Gray  was  free  from  fault. 

The  relation  of  the  city  ordinance  to  the  case, 
is  without  consequence  in  law. 

18  How.  223,  570,  584;  17  How.  155,  154;  20 
How.  548,  541;  19  How.  106,  241;  Conkl.  Adm. 
310. 

Messrs.  Brown  and  P<nrter,  for  the  ship 
John  Fraser: 

The  appellants  are  not  entitled  to  recover 
damages  claimed,  as  the  collision  was  occasioned 
by  the  misconduct  of  the  suffering  parties  alone. 

Btrout  y.  Foster,  1  How.  90;  The  Scioto, 
Dayies,  359;  Abb.  Ship.  315;  Morrieon  y.  Steam 
navigation  Company,  20  Eng.  L.  ft  Eq.  455. 

The  James  Gray  was  lyinff  in  a  narrow  pass 
or  thcroufffafare  in  the  harbor  of  Charleston 
from  the  Ist  to  the  5th  February,  inclusive, 
without  urgent  necessity,  contrary  to  the  gen- 
eral law  maritime  and  the  established  port 
regulations. 

Stroui  y.  Foeter,  1  How.  90;  The  Soioto, 
Davies,  350;  1  and  2  Port  Regulations. 

The  counsel  further  reviews  the  testimony, 
to  show  that  the  James  Gray  was  in  fault,  and 
cited  also  the  authorities. 

Sproul  y.  Hemmingway,  14  Pidc.  1 ;  2  Am. 
Lafw  Jour.  337;  The  Christina,  3  Wm.  Rob.  27; 
6  Wheat.  311. 

Mr.  Nelson  Miteliell,  for  The  General 
Olindi: 

On  the  question  of  the  location  of  The  James 
21  How. 


Gray,  the  counsel  cited  the  case  of  FaleiiHne  y. 
Cleugh,  29  Eng.  L.  ft  Eq.  54. 

He  also  argued  that  the  light  displayed  was 
not  of  a  proper  character,  and  concluded:  In 
no  view  of  tne  evidence,  it  is  submitted,  can 
there  be  a  decree  against  the  steamer  in  these 
proceedings,  which  are  vn  rem.  There  was  no 
collision  with  the  steamer,  nor  was  she  the  ma- 
terial instrument  of  any  damage  or  injury  to 
the  brig.  The  relation  of  principal  and  agent 
is  exclusively  personal,  ana  cannot  exist  be- 
tween things.  When  a  vessel  is  t6wed  by  a 
steam-tu^,  the  latter  is  in  the  employment  and 
under  the  control  of  the  former. 

The  Christina,  3  Wm.  Rob.  27. 

Mr.  Chief  Justice  Taney  deUvered  the  opin- 
ion of  the  court: 

This  is  a  case  of  collision  in  the  port  of 
Charleston,  in  South  Carolina. 

The  brig  James  Gray  took  on  board  a  valuable 
carffo  at  Charlestcm,  destined  for  Antwerp,  and 
in  the  prosecution  of  her  voyage  hauled  on  from 
the  wharf  into  the  stream  and  *anehored  [*186 
on  the  1st  of  February,  1856.  The  place  where 
she  anchored  was  in  the  harbor,  and  was  the 
place  where  vessels  bound  out  usually  anchored 
for  a  short  period,  to  make  their  final  prepara- 
tions for  sailing  on  their  voyaoe.  It  was,  now- 
ever,  a  thoroughfare  for  vessms  bound  in,  and 
through  which  they  were  almost  continually 
passing.  She  remained  there  until  the  collision 
took  pJace,  which  happened  on  the  night  of  the 
5th  of  the  month  above  mentioned,  sSoat  seven 
o'clock;  shortly  after  dayliffht  had  disappeared. 
On  that  evening  The  John  Fraser  came  in  from 
sea,  in  tow  of  The  General  dindi.  The  latter 
was  a  steamboat,  occasionally  employed  in  tow- 
ing vessels  in  and  out  of  the  harbcMr,  and  was 
properly  fitted  and  manned  for  that  purpose. 
There  was  ample  room  on  both  sides  of  The 
James  Gray  for  the  tue  and  the  tow  to  have 
passed  with  safety,  if  The  James  Gray  had  been 
seen  in  time.  But  she  was  not  seen,  either  from 
The  General  Clinch  or  The  John  Fraser,  until 
the  steamboat  was  abreast  of  her,  and  at  the 
distance  of  not  more  than  forty  or  fifty  tethoms. 
She  was  then,  for  the  first  time,  seen  by  those  on 
bo«ird  The  General  Clinch,  which  had  just  be- 
fore, and  almost  at  the  same  moment,  cast  off 
the  hawser  by  which  she  was  towins  The  John 
Fraser.  The  towing  line  was  about  fifty 
fathoms  in  length,  according  to  the  testimony 
of  the  pilot  of  The  General  Clinch,  and  was 
attached  to  the  larboard  bow  of  the  tow,  and  it 
was  cast  off  by  the  General  Clinch  without  any 
previous  notice  of  the  intention  to  do  so  at  that 
particular  moment;  and  it  appears  to  have  been 
altogether  unexpected  on  board  The  John 
Fraser.  And  as  soon  as  she  was  cast  off,  and 
not  before,  those  on  board  of  tiie  John  Fraser, 
for  the  first  time,  discovered  The  James  Gray 
directly  ahead,  and  upon  which  she  was  run- 
ning. She  endeavorea  to  avoid  her  l^  putting 
her  helm  hard  to  starboard,  in  order  to  pass  on 
the  same  side  and  in  the  wake  of  the  tug;  her 
speed,  however,  from  the  tide  and  the  impulse 
she  had  received  from  the  steamboat,  was  then 
about  six  knots  an  hour;  and  she  reached  the 
brig  before  her  course  could  be  sufficiently 
changed  to  avoid  a  collision.  The  ri^ng  of 
the  John  Fraser  became  entangled  in  the  hovh 
sprit  of  the  brig,  which  it  carried  away,  and 
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caused  other  damage  to  the  vessd  to  a  serious 

amount. 

187*]     *So  far  the  facts  are  undisputed;   we 

come  now  to  the  points  in  controversy. 

The  libel  is  filed  in  rem  by  the  owners  of  The 
James  Gray  against  the  ships  above  mentioned, 
alleging  that  she  was  free  irom  fault,  and  that 
the  damage  was  occasioned  altogether  by  their 
negligence  and  mismanagement,  and  claiming 
the  right  to  charge  them  with  the  whole  amount 
of  the  loss  sustained. 

The  owners  of  The  John  Fraser  and  the  own- 
ers of  The  General  Clinch  answer  separately, 
each  of  them  charging  the  misconduct  of  The 
James  Gray  as  the  cause  of  the  disaster,  but 
each  of  them  also  imputing  some  degree  of 
blame  to  each  other. 

They  charge  against  The  James  Grav  that 
she  was  lying  in  a  thoroughfare  in  the  harbor, 
in  violation  of  the  local  port  regulations,  and 
without  the  light  that  toese  regulations  re- 
quired. And  they  produce  two  ordinances  of 
the  corporate  authorities  of  the  city  of  Charles- 
ton, one  of  which  provides  that  no  vessel  shall 
lie  in  this  thoroughfare  for  more  than  twenty- 
four  hours,  and  inflicts  certain  penalties  for 
every  disobedience  of  this  ordinance;  and  the 
other  requires  all  vessels  anchored  in  the  harbor 
to  keen  a  light  burning  on  board  from  dark 
until  aaylight,  suspended  conspicuously  mid- 
ships, twenty  feet  hi^h  from  the  deck. 

The  power  of  the  city  authorities  to  pass  and 
enforce  these  two  ordinances  is  disputed  by  the 
libelants.  But  reflations  of  this  kind  are 
necessary  and  indispensable  in  every  com- 
mercial port,  for  the  convenience  and  safety  of 
commerce.  And  the  local  authorities  have  a 
right  to  prescribe  at  what  wharf  a  vessel  may 
lie,  and  how  long  she  may  remain  there;  where 
she  may  unload  or  take  on  board  particular  car- 
goes; where  she  may  anchor  in  the  harbor,  and 
for  what  time;  and  what  description  of  li^ht 
she  shall  display  at  night  to  warn  the  passing 
vessels  of  her  position,  and  that  she  is  at  anchor 
and  not  under  sail.  They  are  like  to  the  local 
usages  of  navigation  in  different  ports,  and 
every  vessel,  from  whatever  part  of  the  world 
she  may  come,  is  bound  to  take  notice  of  them 
and  conform  to  them.  And  there  is  nothing  in 
the  regulations  referred  to  in  the  port  of 
Charleston  which  is  in  conflict  with  any  law  of 
188*]  *Congres8  regulating  commerce,  or  with 
the  general  admiralty  jurisdiction  conferred  on 
the  courts  of  the  United  States. 

Yet,  upon  the  evidence  before  the  court,  we 
do  not  think  The  James  Gray  ought  to  be  re- 
garded as  in  fault,  by  remaining  at  anchor  in 
the  harbor  b^ond  the  time  limited  in  the  city 
ordinance.  She  was  seen  there  by  the  harbor- 
master day  after  day,  without  being  ordered  to 
depart ;  nor  did  he  seek  to  inflict  the  penalty, 
llie  object  of  this  regulation  was  obviously  to 
prevent  this  thoroughfare  from  being  crowded 
oy  vessels  at  anchor,  which  would  make  it  in- 
convenient or  hazardous  to  vessels  coming  into 
the  port.  And  from  the  conduct  and  testimony 
of  the  harbormaster,  it  may  be  fairly  inferred 
that  this  regulation  was  not  strictly  enforced 
when  the  thoroughfare  was  not  overcrowded, 
and  that  single  vessels  were  sometimes  per- 
mitted to  remain  beyond  the  time  fixed  by  the 
ordinance,  without  molestation  from  the  city 
authorities.  And  this  lax  execution  of  the  reg- 
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ulation  would  soon  become  a  usage  in  the  port, 
and  will  account  for  the  indifference  with  which 
the  harbormaster  saw  her  lying  there  three  days 
beyond  the  limited  time,  without  even  remon- 
strance or  complaint.  He  appears  to  have 
acquiesced.  And  if  this  was  the  interpretation 
of  the  ordinance  by  the  local  authorities,  it 
ou?ht  not  to  be  more  rigidly  interpreted  and 
enforced  by  this  court. 

But  the  omission  of  the  light,  prescribed  by 
the  regulation,  stands  on  different  grounds. 
There  was  certainly  no  acquiescence  of  the  local 
authorities  in  that  respect ;  and,  upon  the  testi- 
mony, it  is  a  matter  of  dispute  whether  she  had 
any  lieht  or  not.  That  question  will  be  con- 
sidered hereafter.  But  it  is  admitted  on  all 
hands  that  she  had  not  a  light  suspended  con- 
spicuously midships,  twenty  ieet  above  the  dedc, 
as  the  regulation  requires;  and  the  light  which 
she  alleges  she  used  was  not  the  ordinary  globe 
lamp  used  by  vessels  at  anchor,  but  a  lantern 
of  t Hangar  form,  with  one  side  dark,  and  the 
light  shining  only  throuch  the  other  two,  and 
which,  consequently,  could  not  be  seen  by  those 
who  approached  on  the  dark  side.  The  ordi- 
nance obviously  contemplated  the  usual  signal 
light  of  a  vessel  at  ancnor,  which  is  bright  on 
every  side,  and  can  be  seen  by  those  who  are  ap- 
proaching from  any  direction.  *And  as  [*189 
the  regulations  of  the  port  required  a  light  of 
this  kind,  suspended  in  the  manner  herein- 
before mentioned.  The  James  Gray  could  not  be 
justified  in  disregarding  this  regulation,  and 
substituting  a  light  of  a  different  description, 
and  placed  in  a  different  part  of  the  vessel. 
Those  who  were  coming  into  port  had  a  right  to 
presume  that  a  vessel  anchored  in  this 
thoroughfare  would  have  the  light  prescribed  by 
the  po^  regulations.  They  would  look  for  no 
other,  nor  expect  to  find  a  vessel  in  their  way 
without  one,  and  might  be  misled  as  to  the  exact 
position  of  the  vessel,  if  a  light  of  a  different 
character  were  shown  or  hung  up  in  a  different 
place.  And  as  the  light  of  the  brig  (if  she  had 
one)  differed  in  character  and  place  from  the 
one  which  the  regulations  and  usages  of  the 
port  required,  and  which  incoming  vessels  would 
look  for,  she  committed  a  fault  which  justly 
subjects  her  to  damages  for  the  collision.  She 
had  not  taken  those  means  to  avoid  it  which 
the  regulations  of  the  port  in  which  she  was 
lying  required  and  prescribed. 

But,  apart  from  the  regulations  of  the  local 
authorities,  we  think  The  James  Gray  was  in 
fault  upon  the  established  principles  of  mari- 
time law.  She  was  at  anchor  at  a  place  where 
vessels  were  continually  passing.  It  was  her 
duty,  therefore,  to  show  at  night  the  usual  sig- 
nal light  of  a  vessel  at  anchor — that  is,  a  globe 
lamp,  or  one  without  any  dark  side  to  it,  which 
could  be  seen  from  any  direction,  and  hung  high 
enough  in  the  rigging  to  be  seen  at  a  distance. 

The  witnesses  who  were  on  board  of  The 
General  Clinch  and  The  John  Fraser  say  she 
had  no  light  of  any  kind  immediately  before 
and  at  the  time  of  the  collision;  and  in  thiB 
they  are  supported  by  the  testimony  of  other 
witnesses  who  were  observing  her  about  the 
same  time.  But  those  who  were  on  board  of 
The  James  Gray  testify  to  the  contrary',  and 
their  testimony  is  confirmed  by  others;  and  we 
think  that,  upon  the  whole  evidence,  the  just 
conclusion  is  that  she  had  a  lights  in  a  lantern 
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of  triangular  form,  with  one  dark  side,  hanging 
on  the  fore  swift  sure,  twenty  feet  and  some 
inches  above  the  deck.  The  fore  swift  sure  is, 
we  understand,  the  foremost  rope  of  the  fore- 
mast shrouds. 

190«]  *Now,  a  light  of  this  description  is 
not  ordinarily  used  as  a  signal  light  for  a  ves- 
sel at  anchor;  but  is  used  at  sea,  fastened  at 
the  bowsprit,  with  the  opaque  side  to  the  ship, 
so  as  to  throw  a  strong  light  ahead.  And  it  is 
obvious  that  such  a  lantern,  fastened  to  a  single 
rope  at  the  top  only,  and  more  than  twenty  feet 
from  the  deck,  would  be  liable  to  waiver,  from 
the  motion  of  the  vessel  as  she  was  riding  at 
anchor,  and  to  turn  its  dark  side  sometimes  in 
one  direction  and  sometimes  in  another;  and  if 
such  a  light  was  used  as  a  signal  light,  it  was 
more  especially  the  duty  of  those  in  charge  of 
the  brig  to  see  that  the  lamp  was  securely  fas- 
tened, so  as  to  present  its  bright  sides  in  the  di- 
rection in  which  vessels  were  likely  to  approach. 

But  this  is  not  proved  to  have  been  done.  It 
is  true  that  one  of  the  witnesses  for  the  libel- 
ants (Wycoffe)  says  it  was  securely  fastened  at 
the  top  and  the  bottom,  with  the  dark  side  to 
the  stem.  This  may  have  been  the  way  in 
which  it  was  usually  fastened,  but  none  of  the 
witnesses  examined  by  the  libelants  know  how 
it  was  fastened  that  night.  WyoofTe  does  not 
appear  to  have  even  been  on  deck  wlien  it  was 
put  up.  It  was  put  up  by  a  boy;  and  when  the 
light  appeared  dim  a^r  the  collision,  Wycoffe 
says  he  started  to  take  it  down;  but  the  boy 
was  too  ^uick  for  him,  and  took  it  down  and 
trimmed  it. 

The  second  mate,  who  gave  the  order  to  the 
boy  to  put  it  up,  went  below  to  his  tea  immedi- 
ately afterwards,  without  waiting  to  see  that 
his  order  was  properly  executed;  and  the  first 
mate  went  down  with  him ;  and  no  one  but  this 
boy  appears  to  have  known  how  it  was  fastened 
tA  the  rope  that  night.  He  was  not  examined 
as  a  witness,  nor  is  his  name  mentioned.  They 
«peak  of  him  as  "the  bov/'  and  we  think  it  was 
^eat  want  of  care  on  the  part  of  the  officer  in 
charge  of  the  deck  to  confide  this  important 
duty  to  the  heedlessness  of  a  l)oy.  His  age  is 
not  stated,  nor  his  previous  pursuits,  nor  how 
long  he  had  been  on  board,  nor  his  knowlodge 
or  fitness  for  the  duty  intrusted  to  him.  The 
place  where  the  brig  was  anchored,  and  the 
character  of  the  light  they  were  about  to  dis- 
play, made  it  the  more  imperatively  the  duty 
of  the  officers  to  see  that  it  was  securely  and 
properly  fastened,  so  as  to  present  the  bright 
f<ides  to  the  incoming  vessels,  as  she  was  in 
191*]  most  danger  of  being  'nm  into  by  them. 
But  without  the  testimony  of  the  boy  who  put 
it  up  and  took  it  down,  or  any  proof  of  his  age 
and  character,  from  which  it  might  be  inferred 
that  the  duty  was  well  and  faithfully  per- 
formed, the  court  cannot  say  that  a  sufficient 
light  was  displayed  to  warn  vessels  coming 
into  the  harbor  that  she  was  at  anchor  in  this 
thoroughfare. 

Indeed,  the  just  inference  from  the  testi- 
mony would  be  otherwise;  for  if  the  lantern 
was  carelessly  hung,  and  liable  to  move  to  sonic 
f'xtent  from  one  to  the  other,  so  as  at  one  mo- 
ment to  present  its  bright  side,  and  a  moment 
after  its  dark  side  in  the  same  direction,  it 
would  account  for  the  difference  in  the  testi- 
monv  of  different  witnesses,  who  looked  at  her 
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from  the  same  point  of  view,  some  testifying 
that  she  had  no  light  and  others  that  she  had  a 
very  bright  one. 

Independently,  therefore,  of  the  local  regu- 
lations. The  James  Gray,  upon  the  general  prin- 
ciples of  maritime  law  and  usages,  cannot  be 
acquitted  of  negligence,  and  must  share  in  the 
loss. 

But  the  conduct  of  those  on  board  oi  The 
General  Clinch  was  equallv  culpable.  For  if, 
as  they  contend,  the  brig  showed  no  light,  or  if 
the  dark  side  of  the  lantern  was  turned  towards 
her  when  she  was  approaching,  yet  it  is  satis- 
factorily proved  that  the  night  was  light  enough 
to  have  enabled  her  to  see  the  brig  at  a  distance 
abimdantly  sufficient  to  pass  with  her  tow  with- 
out danger  to  either,  and  that  she  must  or 
would  have  been  seen  with  a  proper  lookout. 

The  General  Clinch  was  not  under  the  con- 
trol of  the  captain  of  The  John  Fraser,  but  un- 
der the  command  and  direction  of  her  o>vn 
pilot,  who  was  substituted  for  her  regular  cap- 
tain, who  was  not  on  board.  She  could  select 
her  own  course  and  her  own  rate  of  speed,  and 
was  bound  to  keep  a  vigilant  and  competent 
lookout  in  the  thoroughfare  in  which  vessels 
so  frequently  anchored.  But  there  is  no  proof 
to  show  that  this  was  done.  The  three  hands 
who  were  at  the  stern  of  the  steamboat,  await- 
ing the  order  to  cast  off  the  hawser,  wore  cer- 
tainly not  lookouts.  The  pilot  who  was  in 
command  had  his  attention  drawn  to  other 
matters,  and  was  preparing  to  give  the  order  to 
cast  loose  the  hawser,  and  in  communicating 
with  the  ship  he  had  in  tow.  It  is  said,  indecf^ 
that  there  were  two  *of  the  crew  in  the  [^192 
forward  part  of  the  vessel,  whose  duty  it  was  to 
keep  a  lookout ;  but,  being  colored  persons,  they 
could  not,  by  the  laws  of  South  Carolina,  be 
examined  as  witnesses.  But  the  law  requires 
of  a  colliding  vessel  that  she  shall  prove  not 
only  that  she  had  a  competent  lookout  sta- 
tioned at  the  proper  place,  but  also  that  the 
lookout  was  vigilantly  performing  his  duty. 
And  if  she  plac«i  there  persons  who  cannot  be 
witnesses,  it  is  her  own  fault;  it  was  lior  own 
voluntery  act,  and  can  therefore  be  no  sufTiciont 
reason  for  the  absence  of  that  proof  which  the 
law  requires  her  to  produce. 

It  was  especially  the  duty  of  the  officer  in 
command  of  the  steamboat^  in  a  crowded  har- 
bor like  that,  when  his  tow  was  following  him 
at  the  rate  of  six  or  seven  miles  an  hour,  and 
her  course  necessarily  directed  by  the  stoam- 
tug,  to  have  scanned  carefully  the  surrounding 
objects  before  he  cast  loose  the  tow-line,  ana 
to  see  that  there  was  nothing  in  the  way  of  the 
tow  which  she  could  not  avoid  by  means  of  her 
own  rudder,  without  the  aid  of  the  steamboat, 
and  also  to  have  given  reasonable  notice  of  his 
intention,  in  order  that  she  might  prepare  to 
take  caro  of  herself.  But  tins  was  not  done. 
He  suddenly  let  go  the  towing  line,  without 
notice  or  warning  to  The  John  Fraaer.  And 
the  moment  after  he  had  done  so.  and  not  be- 
fore, he  found  his  own  vessel  almost  abonrd  of  a 
vessel  at  anchor,  and  the  head  of  The  John 
Fraser,  under  the  direction  and  impulse  his 
ship  had  given  her,  directed  upon  the  anchored 
vossel,  ninl  too  near  to  avoid  a  collision  when- 
she  had  lost  the  aid  of  The  General  Clinch. 

This  state  of  things  could  not  have  happened 
without  great  want  of  care  on  the  part  of  the 
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Bteam-tug.  Indeed,  this  negligence  Is  apparent 
from  the  testimony  of  the  pilot  himself,  who 
was  acting  as  captain.  He  says  his  station  was 
on  the  wheel-house;  and  that  after  he  let  go 
llie  John  Fraser,  he  had  just  time  to  walk  from 
the  how  to  the  aft  part  of  the  steamer,  when  he 
saw  Tho  Gray.  She  was  not,  therefore,  first  seen 
from  the  wheel-house  or  the  bow,  but  from  tho 
stem  of  his  vessel,  when  he  was  nearer  to  her 
than  he  was  to  the  ship  he  was  towing.  The 
stem  of  the  vessel  is  not  the  first  place  from 
which  The  James  Gray  would  have  been  seen, 
193*]  if  the  wheel-house  was  a  'proper  place, 
and  he  had  performed  there  the  duty  of  a  look- 
out. And  as  regards  the  two  hands  which  he 
states  were  forvrard  as  lookouts,  they  appear 
never  to  have  seen  the  brig  until  after  she  was 
discovered  by  the  pilot  from  the  stern,  when  in 
the  act  of  passing  her  bow,  for  they  gave  no 
notice  of  a  vessel  ahead,  and  do  not  appear  to 
have  seen  her  before  her  proximity  was  an- 
nounced by  the  pilot.  If  stationed  forward  as 
lookouts,  it  is  very  clear  that  they  were  not  per- 
forming that  duty^  and  the  collision  was  the 
natural  consequence  of  their  negligence;  for  The 
James  Gray  was  plainly  seen  from  The  John 
Fraser  the  instant  the  steam-tug  dropped  the 
tow-line  and  turned  out  of  her  way;  and  as  the 
tow-line  was  fifty  fathoms  long,  the  steamboat 
could  unquestionably  also  have  seen  her  as  she 
approached  her^  at  least  at  that  distance  ahead, 
as  well  as  from  the  stem;  and  if  she  had  been 
seen  even  at  that  distance,  and  The  General 
Clinch  had  held  on  to  the  hawser,  she  could 
have  carried  The  John  Fraser  safely  past,  and 
without  danger. 

And  upon  such  proofs  of  negligence  and  of 
want  of  proper  caution,  the  court  is  of  opinion 
that  The  General  Clinch  is  justly  answeraole,  as 
well  as  The  James  Gray,  for  the  consequences  of 
this  disaster. 

So  far  as  the  ship  John  Fraser  Is  concerned, 
we  see  nothing  in  the  evidence  from  which  any 
imvlt  or  mismanagement  can  justly  be  imputeu 
to  her.  According  to  the  usage  of  trade  at  that 
port>  she  engaged  a  steamboat,  well  acquainted 
with  the  harbor  and  its  usages,  to  bring  her  in. 
When  fastened  to  the  hawser,  and  in  tow,  she 
was  controlled  entirely  bv  the  steam-tug,  both 
as  to  her  course  and  speed.  The  steamb^t  was 
not  subject  to  the  oraers  of  the  commander  of 
The  John  Fraser^  but  was  altogether  under  the 
control  and  direction  of  her  own  commander  for 
the  time.  A  lookout  on  board  of  The  John 
Fraser  would  be  of  little  or  no  value,  for  the 
view  ahead  was  obstructed  by  the  steam-tug, 
and  she  could  do  nothing  more  than  watch  the 
motions  of  the  steamboat^  and  use  her  own  rud- 
der, so  aa  to  keep  her  as  nearly  as  might  be  in 
the  wake  of  the  tug  to  which  she  was  attached. 
She  had  a  right  to  suppose  that  a  proper  lookout 
194*]  would  be  kept  by  the  'steamboat,  and 
that  she  would  not  be  led  into  dangers  from 
which  no  effort  on  her  part  would  enable  her  to 
escape.  And  she  was  brought  into  this  danger- 
ous proximity  to  The  James  Gray,  and  then  cast 
loose,  under  circumstances  which  rendered  a  col- 
lision inevitable;  and  she  was  driven  against 
the  vessel  at  anchor  altogether  by  the  direction 
and  impulse  which  she  received  from  the  con- 
trolling power  of  the  steamboat,  and  not  by  any 
act  of  negligence  or  mismanagement  on  her  part. 
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It  is,  indeed,  said  by  some  of  the  witnesses, 
that  if  she  had  put  her  helm  to  the  larboard,  in- 
stead of  the  starboard^  as  soon  as  she  was  cast 
off,  she  might  have  passed  in  safebr  on  the 
other  side  of  The  James  Gray.  But  the  weight 
of  the  proof  is  clearly  to  the  contrary;  and  we 
are  convinced  that  she  adopted  the  only  chance 
for  safety,  by  putting  her  helm  to  starboard, 
and  endeavoring  to  pass  on  the  same  side  that 
the  steam-tug  had  passed. 

It  is  true  that  The  John  Fraser  was  the  ret 
or  thing  which  struck  The  James  Gray  and  did 
the  damage.  But  the  mere  fact  that  one  vessel 
strikes  and  damages  another  does  not  of  itself 
make  her  liable  for  the  injury;  the  collision 
must  in  some  degree  be  occasioned  by  her  fault. 
A  ship  properly  secured  may,  by  the  violence 
of  a  storm,  be  driven  from  her  moorings  and 
forced  against  another  vessel,  in  spite  of  her 
efforts  to  avoid  it.  Yet  she  certainly  would  not 
be  liable  for  damages  which  it  was  not  in  her 
power  to  prevent.  So  also  ships  at  sea,  from 
storm  or  aarkness  of  the  weather,  may  come  in 
collision  with  one  another,  without  fault  on 
either  side;  and  in  that  case,  each  must  bear 
its  own  loss,  although  one  is  much  more  injured 
than  the  other.  This  was  decided  by  this  court 
in  the  case  of  Stainhack  v.  Roe,  14  How.  532; 
and  the  decision  placed  upon  the  ground  that 
neither  of  them  nad  committed  a  faulty  and 
could  not,  therefore,  justly  be  charged  with  any 
portion  of  the  injury  which  the  other  had  sus- 
tained. And  as  this  collision  was  forced  upon 
The  John  Fraser  by  the  controlling  power  and 
mismanagement  of  the  steam-tug,  and  not  by 
any  fault  or  negligence  on  her  part,  she  ought 
not  to  be  answerable  for  the  consequences. 

The  result  of  this  opinion  is  that  the  loss 
must  be  equally  'divided  between  The  [*195 
James  Gray  and  The  General  Clinch,  according 
to  the  rule  laid  down  by  this  court  in  the  case  of 
The  Schooner  Catharine  et  al:  v.  Diohineon  et 
al.  17  How.  170. 

The  decree  of  the  Circuit  Court  ia,  therefore, 
reversed;  and  the  case  remanded,  unth  direO' 
iions  to  adjust  the  loss  upon  the  principles  stat' 
ed  in  this  opinion. 

We  do  not  assent  to  so  much  of  this  opinion 
as  makes  The  James  Gray  liable  for  negligence^ 
merely  for  want  of  exact  conformity  to  port  r^ 
ulations.  S.  Ndson. 

R.  C.  Grier. 
Nathan  Clifford. 


RUFU8  ALLEN  et  oZ.,  Lihts,  and  AppU^ 

V, 

HENRY   L.   NEWBERRY,   Claimant     of  tht 
Steamboat  "Fashion,"  eto. 

(See  S.  C.  21  How.  244-248.) 

Admiralty  jurisdiction  on  the  lakes — sihipmeii$ 
hetioeen  ports  of  same  state. 

The  act  of  Congress  of  26th  of  Febmary,  1845, 
prescribing  and  regulating  the  jarlsdictton  of  the 
Federal  coarts  in  admiralty  upon  the  lakes,  con- 

Nom. — BVb  and  flou)  of  tide,  as  to  otvU  oM 
criminal  furitdiction — see  note  lo  lAilted  States  v. 

62  U.  8. 


1858. 


Allen  v.  Xewbebbt. 


24 r  2 18 


Anet  that  jurisdiction  to  "matters  of  contract  and 
tort,  arising  in,  npon.  or  concerning  steamboats, 
and  other  yessels"  employt^l  in  business  of  com- 
merce and  nayigation  between  ports  and  places  in 
different  states  and  territories  upon  the  Inlces. 

In  suit  upon  a  contract  of  shipment  of  goods  be- 
tween ports  and  places  of  the  same  state,  the  dis- 
trict conrt  has  no  Jurisdiction  in  admiralty ;  such 
jurisdiction  belongs  to  the  courts  of  the  state. 

Argued  Deo.  7,  185S.        Decided  Feb,  S,  1859. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Wisconsin. 

The  libel  in  this  case  was  filed  in  the  court 
below,  by  the  appellants,  to  recover  damages  re- 
snltinff  from  an  alleged  breach  of  contract  of 
affrei^tment. 

The  court  below  having  dismissed  the  libel, 
the  libelants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr,  8.  O.  HaTen  for  appellants. 

Messrs.  B.  H.  Oillet  and  Alfred  Buaaell 
for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinicm  of 
the  ooart: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  district  court  for  the  district  of  Wiscon- 
sin. 

The  libel  states  that  the  goods  in  question 
were  ahipped  on  board  the  Fashion  at  tne  port 
of  Two  Kivers.  in  the  state  of  Wisconsin,  to  be 
delivered  at  the  port  of  Milwaukee,  in  the  same 
state,  and  that  the  master,  by  reason  of  negli- 
gence and  the  unskillful  navigation  of  the  ves- 
sel, and  of  her  unseaworthiness,  lost  them  in 
the  course  of  the  voyaga. 

The  respondent  sets  up,  in  the  answer,  the 
aeaworthinc^  of  the  vessel^  and  that  the  goods 
were  jettisoned  in  a  storm  upon  the  lake. 

The  evidence  taken  in  the  court  below  was 
directed  principally  to  these  two  grounds  of  de- 


fense; but,  in  the  view  the  court  has  taken  of 
the  case,  it  will  not  be  impoi*t«nt  to  notice  it. 

The  act  of  Congress  of  26th  February.  1845, 
prescribing  and  regulating  the  jurisdiction  of 
the  Federal  courts  in  admiralty  upon  the  lakes, 
and  which  was  held  by  this  court  in  the  icase  of 
The  Genesee  Chief  v.  Fitzhugh,  12  How.  ^^K  to 
be  valid  and  binding,  confines  that  jurisdiction 
to  "matters  of  contract  and  tort,  arising  in, 
upon,  or  concerning  steamboats  and  other  yes- 
sels"  .  .  .  "employed  in  business  of  com- 
merce and  navigation  between  ports  and  places 
in  different  states  and  territories  upon  the 
lakes,  and  navigable  waters  connecting  said 
lakes,"  etc. 

This  restriction  of  the  jurisdiction,  to  busi- 
ness carried  on  between  ports  and  places  in  dif- 
ferent states  was  doubtless  suggested  by  the 
limitation  in  the  Constitution  of  the  power  in 
Congress  to  regulate  commerce.  Tlie  words  are: 
"Congress  'shall  have  power  to  regulate  [*246 
commerce  with  foreign  nations  and  among  the 
several  states,  and  with  the  Indian  tribes."  In 
the  case  of  Oihhons  v.  Ogden,  9  Wheat.  IM,  it 
was  held  that  this  power  did  not  extend  to  the 
purely  internal  commerce  of  a  state.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the 
court  in  that  case,  observed:  "It  is  not  intended 
to  say  that  these  words  comprehend  that  com- 
merce which  is  completely  internal,  which  is  car- 
ried on  between  man  and  man  in  a  state,  or  be- 
tween parts  of  the  same  state,  and  which  does  not 
extend  to  or  affect  other  states."  Again,  he  ob- 
serves :  **Tl!e  prnius  and  character  of  the  whole 
government  seem  to  be,  that  its  action  is  to  be 
applied  to  all  the  external  concerns  of  the  na- 
tion, and  to  those  internal  concerns  which  affect 
the  states  generally,  but  not  to  those  which  are 
completely  within  a  particular  state,  when  they 
do  not  affect  other  states,  and  with  which  it  is 
not  necessary  to  interfere  for  the  purpose  of 


Berana.  4  L.  ed.  U.  8.  404  :  and  note  to  The  Thomas 
Jefferson.  6  L.  ed.  U.  8.  3G8. 

Ad/mtralty   furindictian    an    to    matters    of   con- 
•TBcl—eee  notes,  18  C.  C.  A.  847,  27  C.  C.  A.  530. 


To  what  places  tJie  jurisdiction  of  admiralty  is 
confined. 

It  is  laid  down  as  a  general  rule  in  common-law 
books,  that  the  admirars  Jurisdiction  Is  confined  to 
matters  arising  on  the  high  seas,  and  that  he  can- 
not take  conusance  oX  c<Hitracts.  etc.,  made  or  done 
In  anv  river,  haven,  or  creek,  within  any  county ; 
and  that  all  matters  arising  within  these  are  tri- 
able bv  the  common  law.  4  Inst  187-140 ;  12  Co. 
139 :  Moor.  122.  892 ;  Oodb.  261 ;  2  Sid.  81 ;  Hob. 
79,  212:  18  Co.  62;  2  Brownl.  10,  87;  2  Bulst. 
822:  Roll.  R.  188. 

The  term.  '*hlgh  seas**  has  been  variously  de- 
fined, vis.:  *1[t  is  no  part  of  the  sea  where  one  may 
•ee  what  is  done  on  the  other  side  of  the  water.^* 
4  Inst  140.  131 ;  12  Co.  80 :  Moor.  892.  What  Is 
within  the  body  of  the  county  is  no  part  of  the  sea. 
4  lost.  140.  Admiralty  court  cannot  hold  plea  of 
a  thing  done  upon  the  River  Thames,  because  done 
within  the  body  of  a  county.  Roll.  Abr.  5.31  : 
Owen,  122  :  2  Brownl.  87 ;  Leon,  106 ;  Moor.  916 ;  2 
Roll.  R.  413.  Nor  of  a  matter  arising  at  Limehouse. 
Cro.  Jac.  614 ;  2  Roll.  Rep.  49 ;  Moor.  891.  Such 
Dlace  as  is  covered  with  salt  water  is  mare  altum. 
Owen,  128.  See  note  to  U.  8.  r.  Wiltberger,  18  U. 
S.  (6  Wheat)  76. 

It  hath  been  resolyed  that,  between  the  high  and 
low  water  mark,  the  common  law  and  admiralty 
have  imperium  divlsum,  the  one  when  it  is  not.  and 
the  other  when  It  Is.  covered  with  water.  Sir 
Henry  Constable's  case,  6  Co.  107 :  And.  89 :  8 
Inst.  113  :  2  Inst.  51  :  U.  8.  ▼.  Grush,  6  Mason,  290 : 
1  Kent,  337-342:  V.  8.  v.  Bevans.  16  U.  8.  (3 
Wheat)  836,  357.  :t61.  366-860;  Beere's  Case,  2 
Leach.  C.  Ca.  1093:  Ry.  ft  Russ.  243;  U.  8.  ▼. 
Coomba,  37  U.  8.  (12  Pet.)  72:  Waring  ▼.  Clarke. 
48  r.  &  (5  Mow.)  464 ;  1  Bl.  Com.  110. 
21  How. 


Admiralty  jurisdiction  extends  to  all  thlni?s  done 
on  the  high  seas.  Johnson  ▼.  Bales,  etc.,  2  Paine, 
601  :  8.  C.  Van  Ness,  5. 

The  degree  of  ebb  and  flow  of  tide  does  not  af- 
fect the  question  of  jurisdiction.  Any  impulse  of 
the  tide  is  suflSclent.  Peyroux  ▼.  Howard,  32  U.  8. 
(7  Pet)  324. 

In  a  Toyage  of  46  miles  on  tide  water  and  80  on 
canal,  admiralty  Jurisdiction  sustained.  The  Rob- 
ert Morris,  1  Wall.  C.  V.  .H3.  See  The  Orleans  ▼. 
The  Phoebus,  86  U.  8.  (11  Pet)  175. 

Collisions  in  a  river  where  tide  ebbs  and  flows 
(also  far  above  tide  water)  are  within  the  admir- 
alty jurisdiction  of  the  United  States,  though  the 
locality  be  within  the  l)ody  of  a  county.  The  Eng- 
lish statutes  to  the  contrary  are  not  In  force  hei^. 
Waring  v.  Clarke.  46  U.  8.  (6  How.)  441  ;  Jackson 
V.  The  Magnolia,  61  U.  8.  (20  How.)  2f)C ;  The 
Commerce,  66  U.  S.  (1  Black.)  574  ;  N.  J.  St.  NaT. 
Co.  V.  Merch.'s  Bank.  47  U.  8.  (6  How.)  354. 

So  of  collisions  on  tide  water  though  vensel  be 
at  wharf  or  pier  in  harbor.  The  Lottie.  Olc.  329 : 
Borden  v.  Hlern.  Blatchf.  &  IT.  203. 

The  civil  jurisdiction  of  admiralty.  In  cases  of 
contract  or  tort,  embraces  tide  waters  within  the 
bays,  inlets  of  sea.  harbors  along  sea  coast  of  the 
country,  and  in  navigable  rivers.  U.  S.  v.  Wilson, 
3  Blatchf.  435. 

Torts  In  tide  water,  in  foreign  ports,  are  Includ- 
ed. Thoroaif  v.  Lane,  2  Sumn.  1 ;  The  Eagle,  75 
U.  8.    (8  Wall.)   15. 

Admiralty  jurisdiction  granted  by  U.  S.  Con- 
stitution extends  to  the  navigable  lakes  and  rivers 
of  U.  8.  without  regard  to  ebb  and  flow  of  tide  of 
the  ocean,  and  Is  not  defeated,  because  the  place 
of  the  transaction  was  written  In  the  body  of  a 
county  of  a  state.  Qenesee  Chief  ▼.  Fltzhugh,  68 
U.  6.  (12  How.)  443  ;  Freta  ▼.  Bull,  68  U.  8.  (12 
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«ZMnitIiig  MUM  of  tlie  nneraJ  poirera  of  the  gor- 
«nuneiit.  The  completely  iatem&l  commerce  of 
k  state,  then,  he  observe*,  mty  be  considered  a* 
reserved  for  the  staU  itself."    7b.  lOG. 

This  distinetiOD  io  the  set  of  1B45  is  noticed 
by  the  present  Chief  Justice  in  delivering  the 
opinion  in  The  Oene»ee  Chief.  He  observed: 
"The  act  of  1846  extends  only  to  such  vesB^s 
«hen  they  are  engaged  in  ooDuneres  between  the 
•tat«s  and  territories.  It  does  not  apply  to 
Teaaels  engaged  in  the  domMtic  commerce  of  a 
■Ut«." 

This  Testrieticm  of  the  admiralty  jurisdiction 
-was  asserted  in  the  case  of  The  lino  Jartey 
Steam  yai-igation  Company  v.  The  Merohanti' 
Bank,  0  How.  302,  the  first  case  in  whidi  the 
jurisdicti<Hi  was  upheld  hy  this  oourt  upon  a 
-contrnct  of  affreightment. 

It  was  then  remarked  that  "the  exclusive 
jurisdiction  of  the  court  in  admiralty  cases  was 
-oonferred  on  the  national  government,  as  closely 
connected  with  the  grant  of  the  commercial 
power.  It  is  a  maritime  court,  instituted  (or 
the  purpose  of  administering  the  law  of  the 
seas.  There  seems  to  be  ground,  therefore,  for 
restraining  its  jurisdiction,  In  some  measure, 
witliin  the  limit  of  the  grant  of  the  commercial 
power,  which  would  confine  it,  in  cases  of  con- 
SC47*]  tract,  to  those  concerning  'the  naviga- 
tion and  trade  of  the  country  upon  the  high 
sesH,  etc.,  with  foreign  countries  and  among  the 
several  states. 

"Contracts  growing  out  of  the  purely  inter- 
nal commerce  of  the  state,  etc.,  are  generally 
domestic  in  their  origin  and  operation,  and 
could  scarcely  have  been  intended  to  be  drawn 
within  the  cognizance  of  tlic  Federal  courts. 


of  Two  Bivers  to  the  port  of  Milwaukee,  botl 
the  state  of  Wisconsin ;  and  upon  the  principles 
ftbove  stated,  the  objection  to  the  jurisdiction  of 


.)  4eS:  Jackson  t.  Majmolls.  «l  V.  B.  (20 
.)  ZPe :  Itajinand  v.  Tb?  EUta  StewsrC.  S  Mc- 
.  mO:  KlpninDlB  v.  Paatlse,  li  McT«bti.  SBO  ; 
9.  13n  :  Ksds  T.  The  H.  D.  Bacon.  Neob.  ZT4  ; 
:  T.   The  Yonnj  Ameplcs,   Nt-"-     '""  -   "-■  — 


the  court  below  would  be  qnlte  dear,  were  it  not 
for  the  circumstance  that  the  vessel  at  the  time 
of  this  shipment  was  engaged  in  a  Vt^age  to 
Chicago,  a  port  in  another  state.  She  waa  a 
general  ship,  with  an  assorted  cargo,  engaged 
m  a  general  carryins  businees  between  p4^t>  ot 
different  states;  and  there  Is  some  ground  for 
saying,  upon  the  words  of  the  aot  of  1845,  that 
the  contracts  over  which  the  jurisdiction  is  con- 
ferred, are  contracts  of  shipment  with  a  vessel 
engaged  In  the  business  of  commerce  between 
the  porta  of  different  states.  But  the  oourt  is  of 
opiiutm  that  this  is  not  the  true  oonstructioo 
and  import  Of  the  act.  On  the  contrary,  that 
the  contracts  maitimed  relate  to  the  goods  car- 
ried as  well  as  to  the  vessel,  and  that  the  ship- 
ment must  be  made  between  porta  of  different 
sUtes. 

This  view  of  the  act  harmonizes  with  the  lim- 
itation of  the  jurisdiction  as  expressed,  inde- 
pendently of  any  act  of  Congress,  in  the  ease  ot 
New  Jertey  Bteam  Naviyaiion  Company  v.  Tht 
Merchants'  Bank,  before  referred  to. 

We  confine  our  opinion  upon  the  question  ot 
jurisdiction  to  the  case  before  ua,  namely:  to 
the  suit  upon  the  contract  of  shipment  of  goods 
between  ports  and  places  of  tne  same  state. 

The  court  is  of  opinion  that  the  district  court 
had  no  jurisdiction  over  it  in  admiralty,  and 
that  the  juTisdictioo  belonged  to  the  eourta  of 
the  state. 

It  may  be,  that  in  respect  to  a  vessel  like  the 
present,  having  cargo  on  board  to  be  carried  he. 
tween  ports  of  the  same  state,  as  well  as  between 
ports  of  different  states,  in  cases  of  sale  or  bot- 
tomr;  of  a  cargo  for  relief  of  the  vessel  in  dis- 
tress, of  voluntary  stranding  of  the  ship,  jetti- 
son, and  the  like,  where  'contribution  ['248 
and  general  average  arise,  that  the  Federal 
courts  shall  be  obliged  to  d^  ineidentaJly  with 
the  subject,  the  questimi  being  influenced  by  the 
peril  in  which  all  partiee  in  interest 

e  sll  residents  of  socb 


, 7.  "iritiibueh."6e"'o.~Br(T'Brack. :  . 

fitof  V,  Trevor,  n  V.  8,  (4  Wall.)  068 ;  Ins.  Co.  v. 
l>aDham.  T8  V.  B.  (11  Wall.)  1. 

Contrscts  growing  ont  of  the  internal  commerce 
ot  a  suite  are  not   wttbia   idmlraltT  iarladlctlOD, 
TTiiilr.p  lh>  rnnmtllnrinn    IhU  In  left  tO  M  ref^ulated 
Newberrj,     aupro  / 


er«  of  veasel  and  of  carzo  ■ 
state.    The  Leonsrd.  3  Ben.  ^oa. 

Tbe  aajtlna*  river  <Ulch.)  Is  a  pablle  navlnbl* 
water  within   tbe  admlralCr  }aru3lellon   of  Dlst 
n.    jui  -.   neiBDii     Ct.     Tbe  General   Cass,   B   Am.   L.  T.   Rep.    12 :   1 
IBT.  448:  The    Brown.  Adm.  334. 

_     . Ferrrboat    pljlng   on    Mississippi    river   between 


point 


Imlralt;.    The  Gate  Cltj. 


Uaxul 


LUthorltT    ,, 

Card,  62  V.  8.  [21  ITow1  24g|  ; 

'      ■     ■  '   -ced  bj  proceedings  tn  ri 


S  Bias.  200. 

The  admlrilt;  Jarlsdlctlon  of  United  Btates 
coarts  extends  to  a  tort  committed  bj  eolllsloo  on 
an  artificial  ablp  cbdsI  eoDnecCini  navigable  waters 
Within  that  jurisdiction.    The  Oler.  14  Am.  L.  Reg. 


<  and  labor  tor  repair  of  a  steamboat 

enneed  in  rnnnlog  npon  waters  wholly  within  the 
llmila  of  a  atate.     The  Troy,  4  Blatebf.  asfi. 

When  admiralty  lurlsdlcUon  has  once  attached. 
It  Is  not  devested  by  reason  of  any  further  acts 
done  upon  land.  In  eaatluuatlon  of  the  maritime  act, 
whicb  gave  Jnrlsdlction.  Amprlcan  Ins  Co,  v. 
Johnson,  Blatchf.  k  H.  10,  IS  Mod.  ISC;  Bsa,  889; 
1  Kent's  Com.  3T9. 

Admiralty  has  Jurisdiction  over  contracts  of  af- 
freightment between  two  ports  of  same  state,  where 
from  the  usual  course  o(  the  voyage,  part  la  npon 
the  high  seas,  out  of  the  Jurisdiction  of  any  state. 
Carpenter  v.  Tbe  Emma  Johnson,  1  Clllf.  633. 

So,  also,  where  contract  of  affreightment  Is  to  be 
performed  wholly  between  ports  within  tba  s*>n> 
•tate.     The  Mary  WashlDgton.  1  Abb.  V.  B.  1. 

Action  for  damagsa  for  In' —  —  — *- 

on  board  a  vesssi  between  t 


Dnlted  SUtss 


om  the  boat  It 
admiral^  bad 
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t  locomotloa  la 
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ned  by  tbe  Sg- 
g  delivered  tba 
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mre  conoerned,  and  to  which  ship,  freight,  and 
«argo,  aa  the  case  may  be,  are  liable  to  contrib- 
ute their  share  of  the  loss. 

A  small  part  of  the  goods  in  question  in  this 
case  were  snipp^  for  the  port  of  Chicago,  but 
are  not  of  sufficient  value  to  warrant  an  appeal 
to  this  court. 

The  decree  of  the  court  below  dismissing  the 
libel,  affirmed. 


Mr.  Justice  Daniel  t 

I  concur  in  the  decree  for  the  dismission  of 
the  libel  in  this  case,  but  not  for  the  reasons  as- 
aigned  by  the  court.  It  being  my  opinion,  as  re- 
peatedly declared,  that  the  admiralty  jurisdic- 
tion, under  the  Constitution  of  the  Unitea 
States,  is  limited  to  the  high  seas,  and  does  not 
extend  to  the  internal  waters  of  the  United 
States,  whether  extending  to  different  states  or 
comprised  within  single  states.  If  there  be  any 
inefficiency  in  this  view  of  the  admiralty  pow- 
ers of  the  government,  the  fault  is  chargeable 
on  the  Constitution,  and  on  the  want  of  fore- 
aigfat  in  those  who  framed  that  instrument,  and 
it  can  be  legitimately  remedied  by  an  amend- 
ment of  the  Constitution  only. 

Dissenting,  Mr.  Justice  Giier,  Mr.  Justice 
OAtr«B»  and  Mr.  Justice  Wayne. 


HENRY  HILL,  Plff,  in  Err^ 

V. 

CALEB  B.  SMITH  et  dk 

(See  8.  C.  21  How.  283-287.) 

Owuranty  of  stocks  when  valid. 


Where  plaintiff,  on  sale  of  land  to  a  railroad,  re- 
eclred  from  defendants  their  guaranty  that  cer- 
tain iitook  of  the  railroad  company  which  plaintiff 
rtceiTed  for  the  land  should  be  worth  par  In  three 
jears,  or  defendants  should  make  It  up  to  par  or 

C7  him  whatever  sum  said  stock  should  be  worth 
■  than  par;  held,  that  this  was  an  independent 
contract  and  valid. 

The  stock  at  the  time  specified  being  worthless, 
and  the  railroad  company  Insolvent,  held,  that  the 

Slaintlff  is  entitled  to  judgment,  on  demurrer  to 
is   complaint,   unless  defendants  withdraw  their 
demurrer  and  plead  some  good  plea  in  bar. 


Submitted  Jan,  18, 1859.    Decided  Feb,  S,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below,  by  the  appellant,  to  recover 
damages  resulting  from  the  breach  of  a  certain 
guaranty  in  writing. 

The  court  sustained  a  demurrer  to  the  dec- 
laration and  entered  judgment  for  the  defend- 
ants; whereupon  the  plaintiff  sued  out  this 
writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 
21  How.  U.  S.,  Book  16. 


Messrs.  O.  H.  Smith  and  Jer.  Smith,  for 

appellant: 

We  submit  that  the  first  count  contains,  in 
fact,  two  distinct  agreements. 

1.  The  stock  should  be  worth  par  in  three 
years  from  the  date  of  the  contract. 

2.  The  railroad  company  would  make  up  for 
any  deficiency. 

The  first  is,  unquestionably,  an  absolute 
agreement.  If  it  is,  tnen  an  action  can  be  main- 
tained upon  it  alone,  although  the  other  guar- 
anty should  be  adjudged  a  collateral  undertak- 
ing, which  we  submit  is  not  the  case. 

2  Stoiy,  Cont.  p.  396,  §  858;  Newman  ▼.  ^Teio- 
man,  4  M.  &  S.  66;  Kerrison  t.  Cole,  8  East. 
231;  Van  Dyck  t.  Van  Buren,  1  Johns.  362;  1 
Pars.  Cont.  480. 

As  they  are  both  laid  in  the  count,  the  breach 
of  both  assigned,  a  general  demurrer,  even  if 
confined  to  the  court,  should  have  been  over- 
ruled, even  though  no  action  would  lie  upon 
the  second  guaranty. 

1  Chit.  PI.  703. 

We  maintain,  however,  tliat  the  second  guar- 
anty is  also  an  independent  and  original  guar- 
anty on  the  part  of  the  appellees.  The  convey- 
ance of  the  land  was  a  sufficient  consideration. 

10  Moore,  395;  3  Bing.  107;  8  Cush.  156;  15 
Pa.  156. 

Even  were  there  some  difference  as  to  the 
construction,  it  should  be  construed,  under  the 
circumstances,  against  the  grantor. 

Lmrrenve  v.  Mci'ulmut,  2  How.  450:  Mason 
V.  Prif chard,  12  East.  227;  Pugh  v.  Duke  of 
Leeds,  Cowp.  714;  Chit,  on  Cont.  80,  81;  1  Pars. 
Cont.  495. 

The  contract,  even  if  made  between  the  rail- 
road company  and  the  appellant,  waA  valid  in 
law;  but  whether  it  was  or  not,  it  is  binding  on 
the  grantors. 

Ooodman  v.  Chaise,  1  B.  &  Aid.  297 ;  Jjane  v. 
Burghart,  41  E.  C.  L.  848;  Maggs  v.  Ames,  15 
Eng.  C.  L.  47 ;  Redhead  v.  Cator,  1  Stark.  14. 

We  submit  that  the  demurrer  to  the  first  and 
second  counts,  which  are  substantially  alike, 
should  have  been  overruled.  The  third  count  is 
unquestionably  good.  It  sets  up  an  original  and 
independent  contract  between  the  appellant  and 
appellees,  founded  upon  a  sufficient  considera- 
tion, and  alleges  performance  on  the  part  of  the 
appellant  and  a  violation  by  the  appellees;  and 
as  the  demurrer  covered  all  the  counts,  if  one 
is  good,  the  demurrer  should  be  overruled. 

The  following  are  the  distinct  points  upon 
which  we  rely  for  the  reversal  of  the  judgment. 

First.  Tliat  the  circuit  court  erred  in  sus- 
taining the  demurrer  to  the  first  and  second 
counts,  and  each  of  them. 

Second.  That  the  court  erred  in  sustaining 
the  demurrer  to  the  whole  declaration,  if  there 
be  one  good  coimt,  or  part  good  of  a  divisible 
count. 

1  Chit.  p.  665,  ed.  1855,  notes  e  (3)  and  au- 
thorities. 

Third.  The  guaranty  spt  out  in  the  first  and 
second  counts,  was  an  original  undertaking  of 
the  appellees,  and  is  binding  in  law.  4  M.  &  8. 
66;  8  East,  231;  1  Johns.  362;  1  Pars.  Cont. 
480;  2  How.  450;  12  East,  227;  Cowp.  714; 
Chit.  Cont.  80.  81;  1  Pars.  Cont.  495;  6  Eng. 
C.  L.  32;  41  Eng.  C.  L.  843;  1  How.  187;  10 
Pet.  493. 
8  118 
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Foiirth.  The  whole  contract  set  out  in  the 
first  and  second  counts  being  in  writing,  and 
founded  upon  a  sufficient  consideration,  was 
obligatory  upon  the  parties. 

See  10  Moore,  395;  3  Bing.  107;  8  Cush.  169; 
15  I'll.  !.")«. 

Fifth.  Suppose  the  undertaking  of  the  ap- 
pellees to  be  collateral  to  a  contract  of  the  rail- 
road company,  the  undertaking  or  guaranty  is 
valid  in  law  and  binding  on  the  appellants. 

2  How.  426;  7  Cranch,  69;  10  Pet.  482;  7 
Pet.  122;  10  Moore.  396;  6  Bing.  3,  107;  14  111. 
237;  16  Pa.  27;  2  iStory,  Cont.  400,  §  862,  and 
authorities  cited,  ed.  1857;  17  Pet.  161;  5  B.  & 
Ad.  1109;  Mood  &  Al.  394. 

Sixth.  Neither  the  railroad  company  nor 
their  guarantors  can  set  up  the  illegality  of 
their  executed  contract,  either  at  law  or  in 
equity,  without  placing  the  parties  in  statu  quo, 

4  liiackf.  615;  6  Blackf.  441;  7  Blackf.  65; 
8  Blackf.  409,  469;  Adams'  Eq.  191 ;  1  Story, 
Cont.  601,  §  497,  note  2,  ed.  1867;  Hill,  Trust. 
221.  ed.  1857. 

Seventh.  The  third  count  sets  out  an  origi- 
nal, independent  contract  between  the  appellant 
and  the  appellees,  founded  upon  a  sufficient  con- 
sideration, and,  the  facts  being  admitted  by  the 
generul  demurrer,  raising  no  question  as  to 
the  form,  is  valid  in  law.  and  the  demurrer  to 
the  whole  declaration  should  have  been  over- 
ruled. 

1  Pars.  Cont.  497,  and  authorities ;  37  Eng.  C. 
L.  120;  2  McLean,  103;  3  McLean.  387 ;  1  Story, 
Cont.  530,  §  431;  Story,  Cont.  544,  |  661. 

Eighth.  The  undertaking  of  the  appellees 
is  valid  and  binding,  whether  an  action  could 
be  maintained  against  the  railroad  company  or 
not. 

1  Burr.  371 ;  1  B.  &  Aid.  297;  15  Eng.  C.  L. 
47;  1  Stark.  14,  19;  2  Eng.  C.  L.  16,  18. 

We  submit  the  case  with  confidence  that  the 
law  is  with  us  and^  therefore,  that  it  must  be 
reversed. 

No  counsel  i^peared  for  the  defendants  in 
error. 

Mr.  Justice  Grler  delivered  the  opinion  of 
the  court: 

The  plaintiffs  demand  is  founded  on  the  fol- 
lowing contract,  dated  August  17,  1853,  signed 
by  defendants,  and  set  forth  at  length  in  the 
declaration : 

286*1  •"Whereas  Henry  Hill,  of  Delaware 
county,  has  proposed  to  convey  to  the  Cincin- 
nati, Newcastle,  d:  Michigan  Railroad  Company 
a  certain  tract  of  land  in  Delaware  county,  con- 
taining three  hundred  and  nine  acres,  for  the 
consideration  of  six  thousand  one  hundred  dol- 
lars, to  be  paid  in  the  capital  stock  of  said  com- 
pany, at  par,  on  the  condition  that  Caleb  Smith 
and  other  responsible  persons  will  guaranty 
that  the  said  stock  shall  be  worth  par  in  three 
years  from  the  present  date,  and  in  default 
thereof,  that  the  company  shall  make  it  up  to 
par;  and  whereas  the  said  Cincinnati,  Newciis- 
tle,  &  Michigan  Bailroad  Company  have  agreed 
by  a  resolution  of  their  board  of  directors 
to  accept  said  proposition:  Now,  we,  the  under- 
signed, in  consideration  of  the  premises,  hereby 
guaranty  to  the  said  Henry  Hill,  that  the  said 
114 


stock  shall  be  worth  par  in  three  years  from  the 
date  of  this  instrument;  and  if,  at  the  expira- 
tion of  that  date,  said  stock  shall  not  be  worth 
par,  we  guaranty  the  said  Henry  Hill  that  the 
said  Cincinnati,  Newcastle,  k  Michigan  Rail- 
road Company  shall  make  up  to  him  or  pay  him 
whatever  sum  the  said  stock  shall  be  worth  less 
than  par,  so  as  to  make  the  said  stock  worth 
par  to  said  Henry  Hill  at  that  date." 

The  declaration  is  in  proper  form,  and  con- 
tains all  the  averments  necessary  to  show  a 
breach  of  this  contract,  and  the  consequent  lia- 
bilitv  of  defendants. 

There  was  a  general  demurrer  to  the  declara- 
tion, and  judgment  for  the  defendants. 

As  we  have  not  been  furnished  with  an  argu- 
ment on  behalf  of  defendants,  we  are  at  a  1os.h 
to  discover  on  what  groimds  it  is  supposed  that 
this  judgment  can  be  supported. 

As  the  contract  is  in  writing,  signed  by  the 
parties  to  be  charged,  it  cannot  be  aflfected  by 
the  statute  of  frauds;  and  although  the  term 
"guaranty"  is  usually  applied  to  a  collateral 
undertaking  to  pay  the  debt  of  another,  yet 
when  taken  in  connection  with  the  other  terms 
of  the  instrument,  this  is  clearly  an  original, 
independent  contract.  If  it  had  been  under  seal, 
the  term  "covenant"  would  have  been  the  tech- 
nical synonym  for  the  word  "guaranty"  as  here 
used. 

It  states  that  the  plaintiff  would  not  agree 
to  sell  his  land  'in  exchange  for  stock,  [*287 
except  on  condition  that  defendants  should  guar- 
anty that  the  stock  in  three  years  would  be 
worth  par,  or  should  be  made  so  by  the  corpora- 
tion. For  this  consideration,  defendnnts  agree 
to  make  it  so,  or,  in  other  words,  to  pay  the  dif- 
ference between  the  cash  value  of  the  stock  on 
that  day  and  its  nominal  value. 

On  this  condition  and  for  this  consideration, 
the  plaintiff  agreed  to  convey  his  land  to  the 
railroad  company;  and  on  the  faith  of  the  de- 
fpuflnnta'  undertaking,  he  has  conveyed  it,  and 
accepted,  not  money,  but  certain  stock,  which 
defendants  have  agreed  to  make  equal  to  money 
by  a  certain  day.  Tlie  declaration  avers,  tba^ 
at  the  time  specified,  the  stock  was  wholly 
worthless  and  of  no  value,  and  the  railroad  com- 
pany utterly  insolvent,  and  unable  to  pay  the 
difference:  and  that  defendants,  having  full 
notice  of  these  facts,  refuse  to  comply  with  their 
contract. 

There  is  no  reason  why  this  contract  should 
be  treated  as  void  because  of  an  illegal  or  im- 
moral consideration.  Its  conditions  require  no 
previous  suit  to  be  instituted  against  any  one 
as  principal  debtor.  The  declaration  contains 
every  necessary  averment;  a  valid  contract,  a 
large  consideration  paid,  and  a  breach  of  the 
contract  by  defendants;  all  set  forth  in  proper 
and  technical  language. 

The  plaintiff  is,  therefore,  entitled  to  judg- 
ment on  the  demurrer,  unless  the  court  below, 
in  their  discretion,  shall  permit  the  defendants, 
on  payment  of  costs,  to  withdraw  their  demur- 
rer, and  plead  some  good  defense  in  bar. 

The  judgment  of  the  court  helow  is  reveraeap 
atid  record  remitted  for  further  proceedings. 

62  U.S. 
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LESLIE  COMBS,  Compt.  d  Appt, 

9. 

JOHN  L.  HODGE^  Admr.  of  Andrew  Hodge, 
Deceased,  Win.  L.  Hodge  and  James  Love. 

(See  8.  C  21  How.  897-408.) 

Adminiatui  in  pleadings — letter  of  agent,  when 
no  evidence  of  authority — rights  of  bona  fide 
holder  of  hill  of  exchange — hille  originating 
tfi  fraud  or  illegalitj^ — taken  out  of  the  course 
of  trade  as  overdue — instrument  not  negotia- 
ble, when  unauthorized  transfer  of,  does  not 
impair  rights  of  otrwer — Tewas  certificates — 
Aofo  trttnsferred--ooUusion  with  agent. 

The  record  in  another  salt,  where  the  parties 
were  different,  and  the  petition  and  answer  are 
slcned  by  counsel,  and  not  by  the  parties,  cannot  be 
resorted  to  for  admissions  of  the  respectfye  pai'tles. 

^^ere  there  is  no  evidence  of  the  existence  of  a 
power  of  attorney,  except  that  contained  In  a  letter 
of  the  agent,  that  statement,  if  admissible,  is  In- 
snlBclent  to  establish  the  fact,  the  letter  having 
been  written  after  the  agent  had  violated  his  obli- 
gation as  a  faithful  agent,  and  in  reply  to  re- 
proaches of  the  plaintiffs. 

The  law  merchant  accords  protection  to  a  holder 
of  a  bill  of  exchange  taken  in  the  course  of  busi- 
ness for  value,  and  without  notice. 

But  this  concession  is  a  departure  from  the  fun- 
damental principle  of  proper! v  which  does  not  per- 
mit one  to  transfer  a  better  title  than  he  ha& 

The  party  who  claims  the  benefit  of  the  excep- 
tion to  this  principle  must,  in  the  case  of  bills  of 
exchange  that  have  originated  in  fraud  or  lllegal- 
ItT.  establish  that  he  is  not  an  accessory  to  the 
illegal  or  fraudulent  design,  but  a  holder  for  value. 

If  the  bill  is  taken  out  of  the  course  of  trade,  as 
overdue,  or  with  notice^  the  rights  of  the  holder 
are  subject  to  the  operation  of  toe  general  rule. 

When  the  instrument  is  one  which  by  law  Is  not 
negotiable,  or  the  negotiability  has  been  restricted 
by  the  parties,  the  rule  of  the  law  merchant  has  no 
application. 

In  such  case  the  loss  of  the  instrument  with  the 
name  of  the  payee  upon  It,  or  Its  transfer  by  a 
faithless  agent,  does  not  impair  the  title  of  the 
owner. 

A  purchaser  cannot  safely  draw  any  conclusion 
from  the  existence  of  an  indorsement  on  such  a 
Mper  that  the  holder  is  entitled  to  sell  or  discount 

Nor  can  the  holder  write  on  such  non-negotiable 

eper  an  assignment  or  guarantee  not  authorized 
the  indorser. 
'  Certificates  of  the  public  debt  of  the  republic  of 
Texas  which  issued  to  a  nerson  or  his  assigns,  were 
transferable  by  him  or  his  attorney,  only  on  the 
books  of  the  commissioner  of  the  state. 

When  the  owner  did  not  direct  their  sale,  and 
they  were  not  sold  on  his  account,  if  there  had  been 
a  power  of  attorney  to  the  agent  selling,  containing 
an  anthoritv  to  sell,  the  circumstances  Imposed 
upon  the  defendant  the  necessity  of  showing  there 
was  no  collusion  with  the  agent 

Argued  Jan.  IB,  1859.    Decided  Feb.  S,  1859. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellant,  to  two  certificates  for 
a  portion  of  the  public  debt  of  the  Republic  oi 
Texas. 

The, court  below  having  dismissed  the  bill, 
the  complainants  took  an  appeal  to  this  court. 

A  further  statement  of  tne  ease  appears  in 
the  opinion  of  the  court. 

Messrs.  S.  S.  Baxter,  J.  H.  Bradley,  and 
J.  J.  Crlttendoii,  for  appellant: 

I.  This  is  a  proceeding  in  the  nature  of  a  bill 
of    interpleader,   the  Treasury   of   the   United 
States  being  the  stakeholder.     Clark  t.  Clark, 
17  How.  321. 
21  How. 


In  such  a  controversy,  the  parties  stand  on 
their  respective,  legal,  and  equitable  ri^ts. 

II.  The  appellant  is  the  creditor  of  Texas, 
holding  the  fo^  title  to  this  serin,  which  can 
pass  only  in  the  manner  prescribed  by  the  law 
of  Texas,  and  apparent  on  the  face  of  the  scrip. 

Menard  ▼.  Shaw,  5  Tex.  334. 

The  distinction  between  stocks  passing  by 
delivery  or  assignment,  except  in  a  particular 
mode,  and  the  enect  of  their  assignment  in  any 
other  mode,  is  well  established. 

Union  Bank  v.  Laird,  2  Wheat.  390;  BUick 
V.  Zacherie,  3  How.  513;  Olynn  v.  Baker,  13 
East,  509;  Oorgier  v.  Mieville,  3  B.  &  C.  45; 
10  Eng.  0.  L.  16;  Atty.-Oen.  t.  Dimond,  I 
Cromp.  k  J.  366,  70;  Atty.-Oen.  v.  Hope,  1 
Cromp.  M.  &  R.  530;  Atty.-Oen.  ▼.  Bouwens,  4 
Mees.  k  W.  171;  Smith's  L.  C.  250,  and  note; 
Story,  Confi.  L.  §  383,  and  notes. 

III.  The  lesal  title  beinf^  in  Combs,  the  ap- 
pellees have  shown  no  emiity  in  themselves. 

(a)  The  authority  to  Love  was  special  and 
limited,  to  collect  the  m<m^.  The  bonds  them- 
selves were  not  assignable,  and  oould  be  trans- 
ferred in  one  mode  only. 

This  distinguishes  the  case  from  that  of  Bald- 
win  V.  Ely,  9  How.  580. 

The  purchaser  from  Love  was  bound  to  ascer- 
tain the  extent  of  his  authority,  and  if  he  did 
not  he  must  abide  the  consequences. 

Story,  Agen.,  §|  126-8  and  notes;  §§  224-41, 
and  notes,  f  437. 

(b)  To  establish  an  equity  against  Combs, 
in  the  absence  of  proof  or  direct  authority,  the 
defendants  must  show  some  conduct  on  the  part 
of  Combs  by  which  they  were  misled.  This 
they  failed  to  do. 

(c)  The  conduct  of  the  purchaser  gives  rise 
to  distrust  as  to  the  fairness  of  the  transaction. 

The  counsel  here  reviewed  the  evidence  in 
this  point  and  elaimed: 

1.  That  there  was  no  express  authority,  upon 
the  bonds  themselves,  to  Love  to  assign  them. 

2.  That  the  title  to  the  bond  being  in  Combs, 
Love  could  only  transfer  it  under  a  written 
authority,  and  was  bound  to  have  inquired  after 
and  examined  that  authority. 

Story,  Agen.,  72,  note  2. 

rV.   Had  Love  authority  to  sell? 

1.  It  was  argued  below,  that  the  power  was 
conferred  by  the  indorsement  in  blank. 

2.  That  such  authority  is  proved  by  com- 
plainant's Exhibit  H,  in  which  Love  asserts  he 
had  a  power  of  attorney. 

As  to  the  power  implied  from  the  indorse- 
ment: 

There  is  an  express  limitation  on  the  face 
of  these  bonds,  upon  their  transferable  char- 
acter. It  is  not  denied  that,  as  between  the 
original  parties,  an  indorsement  in  blank,  for  a 
fair  consideration,  followed  by  delivery,  would 
vest  in  the  purchaser  an  equitable  title,  which 
would,  upon  satisfactory  proof,  enable  him  to 
compel  the  indorser,  in  a  court  of  equity,  to  do 
everything  necessary  to  etfect  a  complete  trans- 
fer of  his  interest.  He  could  sue  in  his  own 
name  in  equity  alone.  His  title  would  be 
equitable.  And  it  may  be  conceded  that  he  had 
an  assignable  property  in  the  bonds.  But  he 
could  assign  no  more  than  his  equity. 

Turton  v.  Benson,  I.  P.  Wms.  496;  2  Vem. 
764;  Davies  v.  Austen,  1  Ves.  Jr.  247,  and  see 
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the  cases  collected  in  the  note,  Perk.  ed.  Caior 
▼.  Burke,  1  Bro.  Gh.  434;  Davies  v.  Austen  and 
notes,  3  Bro.  Ch.  179;  Scott  v.  Shreeve,  12 
Wheat.  605;  and  also  17  How.  615. 

Undoubtedly  these  general  principles  are  sub- 
ject to  certain  exceptions;  but  there  are  none 
such  in  this  case. 

2.  The  statement  contained  in  the  letter  of 
Love  is  introduced  by  the  complainant,  for  the 
purpose  of  showing  the  pretenses  under  which 
it  is  supposed  the  defendant  sets  up  title,  and 
to  negative  such  pretension. 

The  bill  is  sworn  to.,  and  emphatically  states 
i^nd  reiterates,  that  complainant  never  gave 
any  authority^  in  any  form,  to  Love,  to  dis- 
pose of  the  bonds. 

And  it  is  a  violent  invasion  of  the  rules  of 
evidence  to  say,  that  when  a  complainant  intro- 
duces, by  way  of  exhibits  in  liis  bill,  the  un- 
sworn statements  of  his  defaulting  agent  as  to 
transactions  alleged  to  be  fraudulent  and  sought 
to  be  set  aside,  and  under  oath  negHtives  them, 
he  shall  be  held  bound  by  the  very  falsehoods 
he  seeks  to  overthrow,  and  they  shall  be  taken 
as  proof  that  his  sworn  statements  are  false. 
The  essence  of  tlie  bill  is,  that  the  agent  had 
fraudulently  appropriated  the  bonds  to  his  own 
use,  under  the  pretense  of  an  authority  to  sell ; 
and  it  is  to  repudiate  and  discredit  this  pre- 
tended authority,  that  he  makes  him  and  his 
imputed  assignee  parties  defendant,  and  seeks 
from  tlu'm  a  discovery  of  the  facts.  The  pre- 
tense in  the  letter  is  contradicted  in  terms,  and 
charged  to  have  been  a  fraud.  To  say,  then, 
that  it  is  nvidenco  to  prove  the  authority,  is  a 
solecism  and  a  contradiction  in  terms  of  the 
plainest  rules  of  chancery  pleading.  If  this  is 
out  of  tho  case,  there  is  no  scintilla  of  proof  to 
give  countenance  to  the  prc'tense  of  an  authority. 

Finally,  Combs  having  the  legal  title,  the 
whole  burden  is  on  the  appellees,  to  establish 
by  satisfactory'  proof  an  equity  which  will  draw 
to  it  the  legal  title. 

Jvdson  V.  Corcoran,  17  How.  012. 

Messrs.  Reverdy  Johnson  and  Reverdj 
Johnson,  Jr.,  for  appellees. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiff  filed  his  bill  to  establish  his 
claim  to  two  certificates  for  a  portion  of  the 
public  debt  of  the  republic  of  Texas,  which  had 
oeen  issued  to  him  in  the  year  18.39,  and  which 
were  fninsferahle  by  him,  or  his  attorney,  or 
his  representative,  only,  on  the  books  of  the 
stock  conimis.sioner  of  that  state.  He  avers 
that  these  certificates  with  others  were  indorsed 
in  blank  by  him  and  sent  to  the  defendant 
(l^ve),  in  Texas,  during  the  year  1840,  with 
404*^]  authority  to  receive  an  'anticipated  par- 
tial payment,  and  to  obtain  other  certificates  of 
the  same  description  for  the  residue.  That  he 
did  not  give  to  his  agent  any  authority  to  sell 
them,  or  to  dispose  of  them  for  his  own  use,  and 
has  done  no  act  to  defeat  his  own  legal  title  to 
them.  That  Love  did  not  collect  any  part  of 
the  debt,  and  has  failed  to  return  the  two  cer- 
tificates in  question.  Tliat  for  fifteen  years  he 
has  been  unable  to  discover  who  was  in  posses- 
sion of  them,  and  has  but  recently  ascertained 
that  they  were  held  by  one  of  the  defendants 
under  a  claim  of  title  from  Love. 
IIG 


He  attached  to  his  bill  a  number  of  letters  of 
Love,  containing  admissions  of  his  receipt  of 
the  certificates,  and  of  his  agency  for  the  plain- 
tiff; and  subsequently  to  the  conversion  by  him 
of  these,  he  wrote  to  the  plaintiff  in  extenua- 
tion of  his  conduct,  affirming  that  he  had  a 
power  of  attorney  and  letters  from  the  plaintiff 
authorizing  him  to  sell.  That  he  would  en- 
deavor to  replace  the  stock,  or  would  give  other 
stock  of  the  same  description,  and  insisted  that 
the  liberty  he  had  taken  was  excusable. 

The  defendant  (Hodge)  answered  to  the  bill 
that  these  certificates  were  claimed  as  the  prop- 
erty of  the  decedent,  Andrew  Hodge.  That  he 
purchased  them  from  Love,  fairly  and  for  their 
full  value,  and  with  a  firm  conviction  that  he 
was  authorized  by  a  power  of  attorney  and  the 
blank  indorsement  of  the  plaintiff,  to  dispose  of 
them.  The  cause  was  heard  upon  the  plead- 
ings and  a  decree  pro  confesso  against  Love. 

The  record  in  the  district  court  at  New  Or- 
leans in  the  suit  between  Love  and  Hodge, 
appended  to  the  bill,  does  not  contain  evidence 
applicable  to  this  cause.  The  parties  to  that 
suit  were  different,  and  the  petition  and  answer 
are  signed  by  counsel,  and  not  by  the  parties, 
and  cannot  be  resorted  to  for  admissions  of  the 
respective  parties.  Boileau  v.  Ruttlin,  2  Ex. 
065.  There  is  no  evidence  of  the  existence  of 
a  power  of  attorney  from  the  plaintiff  to  Love, 
except  that  contained  in  the  letter  of  Love  be- 
fore referred  to.  If  that  statement  is  at  all 
admissible,  it  is  insufficient  to  establish  the  fact. 
The  letter  was  written  in  1844,  after  Love  had 
violated  his  obligation  as  a  faithful  agent,  and 
in  reply  to  reproaches  of  the  plaintiff.  In  that 
•letter  he  promises  to  restore  to  the  [*405 
plaintiff  these  or  other  certificates.  There  is  no 
evidence  of  any  fulfillment  of  this  promise.  He 
has  failed  to  produce  a  power  of  attorney,  or 
any  letters  which  authorize  his  sale  to  his  code- 
fendant.  The  witnesses  of  the  contract  be- 
tween him  and  the  decedent  (Andrew  Hodge) 
have  not  been  examined.  These  circumstances 
raise  a  strong  presumption  against  the  verity  of 
his  statement,  and  deprive  his  letter  of  any  pro- 
bative force.  The  title  of  the  defendant,  there- 
fore, depends  upon  the  effect  to  be  given  to  the 
indorsement  of  the  certificates  in  blank  by  the 
plaintiff,  and  their  deposit  with  Love.  The 
question  is,  was  he  invested  with  such  a  title 
that  a  bona  fide  purchaser,  having  no  notice  of 
its  infirmity,  will  be  protected  against  a  latent 
defect  ?  The  law  merchant  accords  such  pro- 
tection to  a  holder  of  a  bill  of  exchange  taken 
in  the  course  of  business  for  value,  and  without 
notice;  and  legislation  in  Great  Britain  and 
some  of  the  states  of  the  Union  has  extended 
to  the  same  class  of  persons  a  similar  protec- 
tion in  other  contracts. 

But  this  concession  is  made  for  the  security 
and  convenience,  if  not  to  the  necessities  and 
wants,  of  commerce,  and  is  not  to  be  extended 
beyond  them.  It  is  a  departure  from  the  funda- 
mental principle  of  property,  which  secures  the 
title  of  the  original  owner  against  a  wrongful 
dis|)osition  by  another  person,  and  which  does 
not  permit  one  to  transfer  a  better  title  than  he 
has.  The  party  who  claims  the  benefit  of  the 
exception  to  this  principle  must  come  within  all 
the  conditions  on  which  it  depends.  In  the 
case  of  bills  of  exchange  that  have  originateil 
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in  fraud  or  illegality,  the  holder    is  bound  to  by  the  rightful  owner;  but  how  does  the  simili- 

cstnblish  that  he  is  not  an  accessory  to  the  il-  tude  hold?" 

legal  or  fraudulent   design,   but   a   holder   for  And  Lord  Ellenboroueh  said,  "any  individual 

Talue.      If  the  bill  is  taken  out  of  the  course  nii^ht  as  well  make  his  oond  negotiable." 

of  trade  as  overdue,  or  with  notice,  the  rights  The  case  of   Dunn   v.    Commercial   Bank   of 

of  the  holder  are  subjected  to  the  operation  of  Buffalo,  11  Barb.  580,  originated  in  the  refusal 

the  general    rule.      In   Ashurat  v.  The  Official  of  that  bank  to  allow  a  transfer  of  stock  on  the 

Manager  of  the  Bk,  of  Australia,  37  Eng.  L.  &  books  of  the  bank,  which  was  transferable  by 

Eq.  195,  Justice  Erie  says:       "It  seems  to  me  the  holder  of  the   certificate   or   his    reprosen- 

extremely  important  to  draw  the   line    clearly  tative. 

between    negotiable   instruments,    properly   so  The  plaintiflT  had  the  certificate  and  a  blank 

called,  and  ordinary  chattels,  which  are   trans-  assignment,  and  a  blank    power    of    attorney, 

ferable  by  delivenr,  though  the  transferrer  can  and  claimed  to  make  the  transfer.      The  court 

only  pass  such  title  as  he  had.     As  to  negotiable  denied  that  certificates  of  stock  in  reference  to 

instruments,    during   their    currency,    delivery  negotiability  are  placed  on  the  same  ground  as 

406*]  •to  a  bona  nde  holder  for  value  gives  a  bills  of  exchange,  and  declare  that  it  is  incum- 

title,  even  though  the  transferrer  should   have  bent  on  a  party  claiming  under  such  a  transfer 

acquired  the  instrument  bv    theft;    but    after  to    prove    the    contract   or    consideration.     In 

maturity  the  instrument    becomes    in  effect  a  Menard  v.  Shaw,  Comptroller,  5  Tex.  334,  the 

chattel  only  in  the   sense  I  have   mentioned."  supreme  court  of  that    state   decide    that   the 

When  the  instrument  is  one  which  by  law  is  agency  of  the  payee  named  in  certificates   like 

not  negotiable,  or  when  the  negotiability    ha<  the  present  is  indispensable  to  a  legal  transfer 

been  restricted  by  the  parties,  the  rule  of  the  on  the  books  of  the  state,  and  that  a  forced  sale 

law  merchant  has  no  application.    The  loss  of  was,  therefore,  inoperative.       The  decision    of 

the  instrument  with  the  name  of  the  payee  upon  Baldwin  v.  Ely,  9  How.  580,  does  not  sanction 

it,  or  its  transfer  bv  a  faithless  agent,  does  not  t^e  claim  of  the  defendants, 

impair  the  title   of   the   owner       Nor   can    a  xhe  certificates  which  were  the    subject    of 

purchaser  wfely  draw  any  conclusion  from  the  controversy  were  issued,  under  an  act  of  Con- 

«i9t«ice  of  an  indorsement  on  such    a    paper  ^  /    ^^^^  ^^  his  assigns, 

that  the  holder  is  entitled  to  sell  or  to  discount  *  q,, '  ^,j:il,„  4^^^  ^  „„o;^«,^^4.  «,«„  «  v.i-«u 

it.       Bircleback   v.    Wilkin$,    10   Harris.    26;  .   The  ordinary  form  of  assignment  was  a  blank 

Ames   V.   Drew,    11    Foster,   475;    Symorids  v.  indorsement,  and  this  had  been  recognized  as 

Atkinson,  37  Eng.  L.  &  Eq.  585;    cLmley   v.  «"fl5cient  at  the  Treasuiy  of  the  United  SUtes, 

Ortimft/,  25  Eng.  L.  A  Eqr^318.     Nor   can    the  ""^ '"  )^^ ''I^T''^  ^'"^"ll '?  i^\^ 

bolder  write  aS  assignment  or    guaranty    nov  ,  The  defendant  proved  that  he  had  paid  value 

authorized  by  the   indorser.    4  Duer,    46 ;    26  ^'  J*^^™-    .1"  *^«  ^*f®/'!r /'T  Douglas  and 

Eng.  L.  k  Eq.  19;  6  Harris,  434.    This  doctrine  ^ast^  the  judges  stated  that  the  existence  of 

has  been  applied  to  determine  conflicting  claims  "n.ilar  facts  might  give  another  aspect  to  the 

to  the  public  securities  which  were  not  negoti-  «*«»»  of  the  defendants  m  these  cases.     In  the 

able  on  their  face,  though  the  subject  of  fre-  case  before  us,  the  certificates  were  transferable, 

qurtit  transfers.  >"  <^rms  only,  in  a  single  mode. 

The  suit  of  Tonkin  v.  Fuller,  3  Doug.  300,  was  There  was  no  evidence  that  a  transfer  in  any 

for  four  victualing  bills  drawn  by  commission-  other  form  than  that  prescribed  had  ever  been 

ers  of  the  victualing  oflSce  on  their  treasurer,  in  recognized. 

favor  of  their  creditor.    These  were  sent  to  an  We  have  considered  this  cause  upon  the  as- 

agent  with  a   power   of   attorney,   "to   receive  sumption  that  the  defendant  was  a  holder  foi 

monev  and  give  receipte  and  discharges,"  and  ^°']^'                   ^  ^         .  .     .i_                  r.^^*^ 

who  pledged  them  for   an   advance   of   monev.  'There  is  no  statement  in  the  answer  [•406 

Lord  Mansfield  said  the  only  question  is,  who  of   the   consideration   paid  to   Ix>ve   for   Uiese 

has  the  right  of  property  in  this  bill  T     It  must  certificates,  nor  of  the  time,  place  and   circum- 


by _-     -  - 

power  of  attorney.  If  the  plaintiff  had  ever  that  they  were  not  disposed  of  on  his  account; 
TOUsented  to  the  disposal  of  the  bill,  he  would  and  if  there  had  been  a  power  of  attorney  con- 
not  be  allowed  to  object,  nor  would  he  if  the  taining  an  authority  to  sell,  the  circumstances 
money  had  ever  come  to  his  use.  But  hero  would  have  imposed  upon  the  defendant  the 
there  is  no  such  pretense.  necessity  of  showing  there  was  no  collusion  with 

Olyn  V.  Baker,  13  East,  600,  was  a  suit   for  1-ove.      Upon  the  case  as  presented,  the  court 

bonds  of  the  East  India  Company,   payable   to  is  constrained  to  reverse  the  decree  of  the  circuit 

their  treasurer,  and  sold  with  his  indorsement,  court,  dismissing  the  plaintiff's  bill.       But  the 

LeBlanc,  Justice,  said:  case  is  presented  in  an  unsatisfactory  manner. 

••Here  are  persons  intrusted  with  the  secur-  The  transaction  between  Love  and  the  dece- 

ities  of  A  and  B,  who  part  with  the  securities  dent   (Hodge)   has  not  been    exhibited    to   the 

of  A,  and,  when  called  on  for  them,  give  the  se  court,  although  parties  fully  cognizant   of  it 

curities   of  B.    That   difficulty    can    only    be  are  before  the  court. 
407*]  *met  by  assimilating  such  securities  to 

cash,  which,  whether  it   has   an    earmark    set  We  have  concluded  to  remand   the  cause  to 

upon  it  or  not,  if  passed  by  the  person  intrust-  the  Circuit  Court,  with  directions  to  allow  th€ 

•d  witb  it  to  a  bona  fide  holder  for  valuable  con-  parties  to   amend   the   pleadings,   and  to  take 

ndienXiaa,  witboiit  notice^  cannot  be  recovered  testimony,  if  they  sttould  he  so  advised. 

SI  How.  *" 
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THOMAS  MAG  U  IRE,  Claimant  of  the  Steamer 

Goliah,  Appt,, 

STEPHEN  CARD,  LihU 

(See  S.  a  21  How.  248-251.) 

Admiralty  jurisdiction — supplies  for  domestic 

vessel. 


A  proceeding  M  rem,  to  recover  for  coal  fur- 
nlehea  a  steamer  engaged  in  the  buslneu  of  narl- 

Stion  and  trade  excluslTely  within  the  state  of 
llfomia,  is  not  the  subject  of  admiralty  jnrla- 
diction. 

It  concerned  the  purely  internal  trade  of  a  state. 

That  commerce  Is  necessarily  left  to  regnla- 
tlon  by  state  authority. 

The  12th  mle  of  the  admiralty  amended,  so  as 
to  take  from  the  district  courts  the  right  of  pro- 
ceeding in  rem  against  a  domestic  vessel  for  sup- 
plies and  repairs,  on  the  authority  of  a  Uen  given 
Dy  state  lawa 

Argued  May  11,  1858.    Held  under  advisement 
May  18,  1858.    Decided  Feb.  7, 1859. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  district  of  California.  The 
libel  in  this  case  was  filed  in  the  district  court 
of  the  United  States  for  the  northern  district  of 
California  by  the  appellee,  to  recover  the 
baJance  of  an  account  for  coal  furnished  the 
■teamer  Goliah. 

The  said  court  entered  a  decree  in  favor  of 
the  libelant  for  $2,830,  with  costs. 

The  circuit  court  of  the  United  States  for  the 
district  of  California  having  affirmed  this  de- 
cree, the  claimant  of  said  steamer  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  M.  Blair  for  appellant. 

Mr.  J.  T.  Doyle  for  appellee. 

Mr.  Justice  Nolaom  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  northern  dis- 
trict of  California,  in  admiralty. 

The  suit  was  a  proceeding  in  rem  against  The 
Goliah,  to  recover  the  balance  of  an  account  for 
coal  furnished  the  steamer  while  lying  at  the 
port  of  the  citv  of  Sacramento,  in  the  months 
of  October  and  November,  1855.  The  vessel,  ac- 
cording to  the  averments  in  the  libel  and  which 
250*]  are  not  denied  in  the  record,  *was  en- 
gaged in  the  business  of  navigation  and  trade 
<m  the  Sacramento  river,  exclusively  within  the 
state  of  California,  and,  of  course,  between 
ports  and  places  of  the  same  state.  She  was 
uierefore  engaged,  at  the  time  of  the  contract  in 
question,  in  the  purely  internal  commerce  of  the 
state,  the  contract  relating  exclusively  to  that 
commerce,  and  which  does  not  in  any  way  affect 
trade  or  commerce  with  other  states. 

The  court  has  held,  in  the  case  of  Rufus  Allen 
V.  H.  L.  Newberry,  ante,  110,  at  this  term,  that 
a  contract  of  affreightment  between  ports  and 
places  within  the  same  state  was  not  the  sub- 
ject of  admiralty  jurisdiction,  as  it  concerned 

Note. — Admlralttf   jurisdiction   to   enforce  liens 
given  by  state  laws — see  note,  21  C.  C.  A.  21. 
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the  purely  internal  trade  of  the  state,  and  that 
the  jurisdiction  belonged  to  the  courts  of  the 
state.  That  case  occurred  upon  lake  Michigan, 
within  waters  upon  which  the  jurisdiction  of 
the  court  was  regulated  by  the  act  of  Congress 
of  the  26th  February,  1845;  but  the  restriction 
of  the  jurisdiction  by  that  act  was  resarded  by 
the  court  as  but  declaratory  of  the  law,  and 
that  it  existed  independently  of  that  statute. 

The  contract  in  that  case,  as  we  have  said, 
was  one  of  affreightment  between  ports  of  the 
same  state;  but  we  perceive  no  well-fotinded 
distinction  between  that  and  a  contract  for  sup- 
plies furnished  the  vessel  engaged  in  such  a 
trade.  They  both  concern  exclusively  the  in- 
ternal conmierce  of  the  state,  and  must  be  gov- 
erned by  the  same  principles. 
*  There  certainly  can  be  no  good  reason  givoi 
for  extending  the  jurisdiction  of  the  admiralty 
over  this  commerce.  From  the  case  of  Oibbons 
V.  Ogden,  9  Wheat.  194,  down  to  the  present 
time,  it  has  been  conceded  by  this  court  that, 
according  to  the  true  interpretation  of  the  grant 
of  the  commercial  power  in  the  Constitution  to 
Congress,  it  does  not  extend  to  or  embrace  the 
purely  internal  commerce  of  a  state;  and  henoe 
that  commerce  is  necessarily  left  to  the  regula- 
ticm  under  state  authority.  To  subject  it» 
therefore,  to  the  jurisdiction  in  admiralty, 
would  be  exercising  this  jurisdiction  simply  m 
the  enforcement  of  the  municipal  laws  of  the 
state,  an  these  laws,  under  the  conceded  limita- 
tion of  the  commercial  power,  regulate  the  sub- 
ject as  completely  as  Congress  does  commerce 
"^"with  foreign  nations,  and  among  the  [*251 
several  states."  We  are  speaking  of  that  com- 
merce which  is  completely  internal,  and  which 
does  not  extend  to  or  affect  other  states,  or  for- 
eign nations. 

We  have  at  this  term  amended  the  12th  rule 
of  the  admiralty,  so  as  to  take  from  the  district 
courts  the  right  of  proceeding  in  retu  ugaiiiMt  a 
domestic  vessel  for  supplies  and  repairs  which 
had  been  assumed  upon  the  authority  of  a  lien 
given  by  state  laws,  it  being  conceded  that 
no  such  lien  existed  according  to  the  admiralty 
law,  thereby  correcting  an  error  which  had  its 
origin  in  this  court  in  the  case  of  The  Oen. 
Smith,  4  Wheat.  439,  applied  and  enforced  in 
the  case  of  Peyrouw  et  <U.  v.  Howard  d  Varion, 
7  Pet.  324,  and  afterwards  partially  corrected 
in  the  case  of  The  Steamboat  New  Orleans  ▼. 
Fhebus,  11  Pet.  175,  184.  In  this  last  case, 
the  court  refused  to  enforce  a  lien  for  the  mas- 
ter's wages,  though  it  had  been  given  by  the 
local  laws  of  the  state  of  Louisiana,  the  same 
as  in  the  case  of  supplies  and  repairs  of  the 
vessel.  We  have  determined  to  leave  all  these 
liens  depending  upon  state  laws,  and  not  arising 
out  of  the  maritime  contract,  to  be  enforced  by 
the  state  courts. 

So  in  respect  to  the  completely  internal  com- 
merce of  the  states,  which  is  the  subject  of 
regulation  by  their  municipal  laws;  contracts 
growing  out  of  it  should  be  left  to  be  dealt  with 
by  its  own  tribunals. 

For  these  reasons,  we  think  the  decree  of  the 
court  below  should  be  reversed,  and  the  cause 
remitted,  unth  directions  to  dismiss  the  libel. 


Dissenting,  Mr.  Justice  Wayao. 
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The  United  States  v.  Suttbb. 
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THE  UNITED  STATES,  Appt,, 

V. 

JOHN  A.  SUTTER. 

(Bee  8.  C.  21  How.  170-184.) 

JButter*8  eUaim — exemplification  of  record,  evi- 
dence —  tmrplus — Mexican  late — forfeiture — 
daim  of  persons  interested,  may  he  in  name 
of  original  claimant. 

A  claim  for  eleven  leagues  of  land  granted  to 
Sutter  bj  Alyarado.  governor  of  California,  18th  of 
June,  1841,  saertalnetl. 

An  exempt  Ideation  of  a  record  is  admissible,  as 
•ertdence  of  tbe  same  dignity  as  the  grant  itself. 

The  nonprodiiction  of  the  original  given  to  the 
jiarty  cannot  furnish  much  cause  for  suspiclou. 

l*he  petition  for  the  surplus,  or  sobrante.  imulles 
there  was  an  ezlbting  ana  operative  grant,  which 
the  authorities  recognized  and  respected. 

The  Mexican  law  of  1828  authorizes  the  political 
«hief  to  grant  lands  to  an  empresario  who  may 
wish  to  colonize. 

But  the  grant  shall  not  be  definitely  valid  with- 
out the  previous  approbation  of  the  supreme  gov- 
€mment,  to  which  the  eapediente,  with  such  report 
«a  the  departmental  assembly  may  think  fit  to 
aake,  shall  t>e  communicated. 

No  law  of  the  United  States  authorizes  this 
«oiirt  to  pronounce  forfeiture  for  any  act  or  omis- 
sion since  the  date  of  the  treaty  of  Guadalupe  Hi- 
^Igo. 

The  evidence  falls  to  establish  the  grant  pur- 
porting to  be  Issued  by  Mlcheltorena  at  Santa  Bar- 
hara.  the  5th  February  1845.  and  submitted  to  the 
board  of  commissioners  In  March,  1853. 

Requisites  of  a  Mexican  grant,  considered. 

It  is  competent  to  persons  Interested  in  the 
«lalm.  to  employ  the  name  of  the  original  claimant 
1b  proceedings  to  establish  the  grant. 

Argued  Jan.  7,   1859.    Decided  Feb.  H,  1859. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  District  of  Cali- 
fornia. 

This  case  arose  upon  a  petition  filed  before 
the  board  of  land  commissioners,  in  California, 
hj  the  appellee,  for  the  confirmation  of  a  claim 
to  33  square  leagues  of  land  in  the  valley  of  the 
Sacramento  river. 

The  aaid  board  of  land  commissioners  entered 
ft  decree  confirming  the  claim  of  the  petitioner. 

This  decree,  on  appeal,  having  been  affirmed 
hv  the  district  court  of  the  United  States  for 
the  northern  district  of  California,  the  United 
States  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
opinion  of  the  court. 

Messrs.  Blaek,  Atty.  Oen.,  and  Hull  for  ap- 
pellants. 

Meeers.  Howard,  Crittenden,  Bntlor,  and 
^(^alkor  for  appellee. 


Mr.  Justice  CMnpbell  delivered  the  opinion 
of  the  court: 

This  cause  comes  to  this  court  by  appeal  from 
ft  decree  of  the  district  court  of  tne  United 
17«*]  States  for  the  northern  district  of  •Cal- 
ifornia, which  affirms  a  sentence  of  the  board 
of  oommissioners  to  settle  private  land  claims 
in  that  state,  in  favor  of  tne  appellee,  upon  a 
elajm  to  33  square  leagues  of  land  in  the  valley 
of  the  Sacramento  nver.  The  record  shows 
that  the  claimant,  a  native  of  Switzerland, 
immigrated  to  the  department  of  California 
about  the  year  1839^  was  naturalized  as  a 
citizen  of  Mexico,  and  with  the  leave  of  the 
government  formed  a  settlement  near  the  junc- 
tion ik  the  Sacnunento  and  American  rivers, 
t\  How. 


which  he  designated  New  Helvetia.  The 
country  at  the  time  was  uninhabited,  except  by 
bands  of  warlike  Indians,  who  made  frequent 
depredatory  incursions  upon  the  undefended 
settlements  to  the  south  and  east  of  this  place. 
In  two  or  three  years  after  his  arrival,  the 
claimant  was  commissioned  by  the  governor 
of  California  to  guard  the  northern  frontier 
and  to  represent  the  government  in  affording 
security  and  protection  to  its  inhabitants 
against  the  invasion  of  the  Indians  and  maraud- 
ing bands  of  hunters  and  trappers,  who  occa- 
sionally visited  the  valley  for  plunder.  In  the 
year  1841  he  commenced  the  erection  of  a  fort 
at  New  Helvetia,  at  his  own  expense.  It  was 
surrounded  by  a  high  wall,  and  was  defended 
by  cannon.  Within  this  fort  there  were 
dwelling-houses  for  his  servants  and  workmen, 
nnd  workshops  for  the  manufacture  of  various 
ai*ticles  of  necessity.  There  was  a  gristmill, 
tannery,  and  distillery  attached  to  the  es- 
tablishment. A  number  of  Indians  were  do- 
mesticated by  him,  and  contributed  to  culti- 
vate his  fields  of  grain,  and  to  defend  the  settle- 
ment from  more  savage  tribes.  He  was  pos- 
sessed of  several  thousands  of  horses  and  neat 
cattle,  which  were  under  the  care  of  his  servants. 
There  were  collected  at  different  times  from 
twenty  to  fifty  families,  and  there  were  in  the 
course  of  vears  some  hundreds  of  persons  con- 
nected with  this  settlement.  He  is  described  as 
having  been  hospitable  and  generous  to  stran- 
gers, and  the  governors  of  California  bear  testi- 
mony to  the  vigor  with  which  he  performed  the 
duties  of  his  civil  and  military  commission. 

In  March,  1852,  he  placed  before  the  board 
of  commissioners  a  claim  for  11  leagues  of 
land,  to  include  his  place  at  New  Helvetia,  and 
extending  thence  north,  which  were  granted 
to  him  by  Juan  B.  Alvarado,  governor  of 
'California,  18th  of  June,  I84I.  [*173 

In  March,  1853,  he  amended  his  petition  and 
claimed  an  additional  quantity  of  22  leagues, 
which  were  granted  to  him  and  his  son,  John 
A.  Sutter,  the  5th  of  February,  1845,  by 
Micheltorena,  the  governor  of  California; 
this  being  the  surplus  {sohrante)  con- 
tained within  the  limits  from  which  his  first 
grant  was  to  be  fulfilled.  The  espediente  submit- 
ted to  the  board,  with  the  grant  of  Alvarado, 
and  as  a  part  of  it,  represents  that  he  is  in  pos- 
session of  New  Helvetia,  and  that  his  enter- 
prise there  had  the  sanction  of  the  government, 
and  had  been  prosperous;  that  he  had  asso- 
ciated with  him  industrious  families;  and  that, 
besides  the  advantage  to  himself,  he  had  awak- 
ened industry  in  ouiers,  and  had  also,  by  the 
strength  of  his  company,  formed  a  strong  bar- 
rier against  the  savage  Indians.  He  asks  to  en- 
large nis  establishment,  by  introducing  twelve 
families,  and  for  this  purpose  solicits  a  grant 
of  11  leagues  at  his  establishment  of  New  Hel- 
vetia, from  the  governor,  together  with  his 
powerful  influence  before  the  supreme  govern- 
ment of  the  nation,  that  its  approbation  might 
be  given.  The  governor  recognizes  the  truth  of 
the  statements  in  the  espediente,  and  declares 
that  he  has  been  sufficiently  informed  that  the 
land  is  vacant  and  suitable  for  the  purpose  of 
the  grantee.  He  grants  to  the  applicani»  "for 
him  and  his  settlers,  the  said  land,  called  New 
Helvetia,  subject  to  the  approbation  of  the  su- 
preme government  and  oi   the  departmental 
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Supreme  Coubt  of  the  United  States. 
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assembly,"  and  subject  to  four  conditions. 
The  third  and  fourth  relate  to  the  boundaries 
of  the  land  and  the  consummation  of  the  title, 
and  are  as  follows:  "3d.  The  land  of  which 
donation  is  made  to  him  is  of  the  extent  of 
11  aiiios  de  panado  mayor ,  as  exhibited  in 
the  sketch  annexed  to  the  proceedings,  without 
including  the  lands  overflown  by  the  swelling 
and  current  of  the  rivers.  It  is  bounded  on  the 
north  by  los  Tres  Picas  (three  summits)  and 
the  39**  41'  45"  north  latitude;  on  the  east  by  the 
borders  of  the  Rio  de  las  Plumas;  on  the  south 
by  the  parallel  38**  49'  32"  of  north  latitude; 
and  on  the  west  by  the  river  Sacramento. 
4th.  When  this  property  shall  be  confirmed 
unto  him,  he  shall  petition  the  proper  judge  to 
174*]  give  him  'possession  of  the  land,  in 
order  that  it  may  be  measured,  agreeably  to  or- 
dinance, the  surplus  thereof  remaining  for  the 
benefit  of  the  nation,  for  convenient  purposes. 
Therefore  I  order  that  this  title  being  held  as 
firm  and  valid,  that  the  same  be  entered  in  the 
proper  book,  and  that  these  proceedings  be  trans- 
mitted to  the  excellent  departmental  assembly." 

The  first  inquiry  in  cases  like  this  is,  Has  the 
authenticity  of  the  grant  been  established? 
This  was  not  questioned  in  the  district  court, 
b"t  in  this*  court  the  appellants  have  denounced, 
with  much  force,  the  evidence  aa  insufficient 
to  support  it.  The  original,  issued  to  the  donee, 
was  not  produced  either  to  the  board  of  com- 
missioners or  the  district  court.  To  account 
for  its  nonproduction,  two  witnesses  were  ex- 
amined, who  say  that  a  paper,  purporting  to 
be  an  original,  and  which  had  the  appearance 
of  authenticity,  was  in  the  possession  of  one  of 
them,  as  the  agent  and  attorney  in  fact  of  the 
claimant;  that  this  paper  was  destroyed  by  fire, 
with  the  office  in  which  both  lived,  in  the  fall  of 
1851.  An  affidavit  of  the  claimant  in  an- 
other case  is  in  the  record^  in  which  he  says 
that  the  original  is  lost.  Some  months  before 
this  fire,  this  paper  was  recorded  in  the  county 
registry  of  dee^s,  and  the  recording  clerk 
affords  some  evidence  to  the  genuineness  of  the* 
paper.  It  is  shown  that  it  had  been  exhibited 
m  controversies  before  courts  of  justice,  and 
had  been  examined  by  adverse  claimants  and 
their  counsel,  and  at  other  times  by  interested 
and  inquiring  parties. 

A  grant  of  the  same  date,  for  the  same  quan- 
tity of  land,  in  the  same  locality,  and  issued  by 
the  same  officer,  was  reported  to  the  United 
States  by  William  Carey  Jones,  Esq.,  their 
agent,  as  existing  in  the  archives  of  California 
in  1850.  In  his  intercourse  with  the  officers  of 
the  California  government,  the  claimant  as- 
serted his  title  to  New  Helvetia,  and  his  asser- 
tion was  admitted;  and  accurate  accounts  of 
his  location  and  settlement,  and  the  terms  on 
which  they  were  made,  are  to  be  found  in  his- 
torical and  descriptive  works  published  under 
the  authority  of  foreign  states,  upon  the  testi- 
mony of  their  agents,  who  visited  California 
prior  to  1845.  Fr4mont,  246;  1  Dufloi  de  Mou- 
fraa  Explor.  de  ViPregon  and  des  Collar,  467. 
175*]  'Besides  this  consistent  testimony,  there 
is  produced  from  the  archives  a  draught  of  a 
grant  corresponding  to  that  produced  from  the 
county  records,  except  in  respect  to  the  sig- 
natures. 

The  governor,  Alvarado,  testifies  that  this 
dimught  was  prepared  by  him,  and  from  it  the 
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original  that  issued  to  Sutter  was  prepared  by 
the  secretarv,  and  that  the  draught  was  de- 
posited by  liis  directions,  and  is  now  there. 
The  fact  that  his  name  is  not  attached  to  this 
draught  does  not  impair  its  authority  under  the 
circumstances  of  this  case.  Spencer  v.  Lapaley, 
20  How.  264. 

We  agree  that  the  rule  of  law  which  requires 
the  best  evidence  within  the  power  or  control 
of  the  party  to  be  produced  should  not  be  re- 
laxed, and  that  the  court  should  be  satisfied 
that  the  better  evidence  has  not  becai  willfully 
destroyed  nor  voluntarily  withheld.  But  tie 
rule  on  the  subject  does  not  exact  that  the  loss 
or  destruction  of  the  document  of  evidence 
should  be  proved  beyond  all  possibility  of  a 
mistake.  It  only  demands  that  a  moral  cer- 
tainty should  exist  that  the  court  has  had  every 
opportunity  for  examining  and  deciding  the 
cause  upon  the  best  evidence  within  the  power 
or  ability  of  the  litigant.  In  every  well  regu- 
lated government,  the  deeds  of  its  officers,  con- 
veying parts  of  the  public  domain,  are  regis- 
tered or  enrolled,  to  furnish  permanent  evidence 
to  its  fprantees  of  the  origin  of  their  title.  An 
exemplification  of  such  a  record  is  admissible, 
as  evidence  of  the  same  dignity  as  the  grant 
itself.  Patterson  v.  Wynn,  5  Pet.  233;  U.  H. 
V.  Davenport,  16  How.  1.  This  rule  exists  in 
states  which  have  adopted  the  civil  law.  In 
those  states,  the  deed  is  preserved  in  the  ar- 
chives, and  copies  are  given  as  authentic  acts — 
that  is,  acts  which  have  a  certain  and  accred- 
ited author,  and  merit  confidence.  The  acts 
thus  preserved  are  public  instruments,  and  all 
doubts  that  arise  upon  the  copies  that  may  be 
delivered  are  resolved  by  a  reference  to  the 
protocol  from  which  the  copies  are  taken,  and 
without  which  they  have  no  authority.  1 
White  Recop.  297;  OtcingB  v.  Hull,  9  Pet 
007. 

When,  therefore,  a  protocol  is  found  in  the 
archives,  the  nonproduction  of  the  original 
c^iven  to  the  party  cannot  furnish  much  cause 
for  suspicion  or  alarm.  The  map  to  which 
•the  grant  refers,  and  which  properly  [•176 
forms  a  part  of  it,  is  not  produced  from  the  ar- 
chives. The  testimony  of  the  witnesses  is,  that 
there  was  a  map  accompanying  the  original,  and 
was  burned  with  it.  An  engineer  or  surveyor 
(Vioget),  who  prepared  maps  for  the  claimant, 
testifies  that,  in  January,  1841,  he  made  dupli- 
cate maps  for  the  claimant  of  the  establishment 
at  New  Helvetia,  and  surveyed  11  leagues  at 
that  place;  and  that,  in  1843,  he  traced  a  eopy 
from  one  of  these,  and  that  copy  is  produced  and 
filed  with  the  petition.  It  is  a  fair  conclusion, 
from  all  the  evidence,  that  these  maps  of  Vio- 
g^t  were  presented  to  the  governor,  and  form 
the  basis  of  the  grant,  and  make  a  part  of  it. 

The  secretary,  Jimeno,  who  was  examined 
in  reference  to  an  application  of  the  appdlee 
for  an  enlargement  of  his  establishment,  by  tiie 
donation  of  the  sohrcuite,  says  that  a  map  ac- 
companied the  petition,  and  exhibited  the  liuid 
desired;  that  he  made  a  favorable  report  upon 
the  petition.  The  petition  for  the  surplus,  or 
aobrante,  implies  there  was  an  existing  and  op- 
erative grant,  which  the  authorities  recognized 
and  respected.  With  this  map,  we  have  no 
difficulty  in  locating  the  grant  so  as  to  include 
New  Helvetia.  Without  it,  the  question  would 
be,  whether    the   general    description  of  New 
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Helreda  sboald  overrule  the  particular  de- 
aeripticm  by  metes  and  bounds,  contained  in 
tbe  tbird  condition;  for  it  is  ascertained  that 
tbe  exact  position  of  the  line  of  latitude  which 
determines  tbe  southern  boundary  lies  twenty 
milefi  north  of  the  principal  establishment.  But 
the  map  shows  that  the  line  of  the  southern 
boundary  is  south  of  New  Helvetia,  and  is  so 
related  to  natural  objects  represented  on  it  as 
to  be  easily  determined.  Vioeet  accounts  for 
.the  error  in  tbe  designation  of  the  line  by  the 
imperfection  of  the  instruments,  and  proves 
that  a  starting  comer  was  fixed,  and  the  line 
traoed  on  the  ground.  This  is  better  evidence 
of  the  true  location  of  the  southern  line,  and 
conforms  to  the  probabilities  of  the  case.  Up- 
on the  whole  evidence,  we  find  that  the  gprant 
and  map  filed  with  the  petition  in  1852,  before 
the  board  of  commissioners,  have  been  proved. 
The  authentic!^  of  the  grant  being  ascertained, 
the  question  of  its  validity,  as  a  colonization 
177*]  grant,  under  the  *laws  of  1824  and  1828, 
remains  to  be  considered.  To  these  laws,  the 
authorities  of  California  habitually  refer  as  the 
•ource  of  their  authority. 

The  law  of  1828  authorizes  the  political  chief 
to  grant  lands  to  an  empreaario  who  may  wish 
to  oc4onize;  but  that  the  grant  shall  not  be 
definitely  valid  without  the  previous  approba- 
tion of  the  supreme  government,  to  which  the 
etp0rff0nl0,witn  such  report  as  the  departmental 
assembly  may  think  fit  to  make,  shall  be  com- 
municated. Before  concedinj^  lands,  the  chief 
was  directed  to  make  inquiries  that  the  candi- 
date was  embraced  by  the  laws,  and  that  the 
land  was  suitable  for  colonization,  and  waa  not 
subject  to  any  existing  right. 

The  grant  to  the  claimant  recites  that  the 
governor  had  obtained  the  information  neces- 
sary, and  that  the  requirements  of  the  law  had 
been  fulfilled. 

Ko  condition  was  imposed  upon  tbe  claimant 
in  respect  to  the  distribution  of  the  lands 
among  the  families  to  be  introduced.  The  ob- 
ject of  the  grant,  on  the  part  of  the  authori* 
ties,  seems  to  have  been  to  secure  the  services 
of  an  efficient  and  competent  officer,  in  a  dis- 
tant and  exposed  portion  of  the  province,  who 
would  undertake  to  give  repose  and  security  to 
the  settlements  in  that  region;  and  this  distri- 
bution of  lands  was  confided  to  him  as  a 
trust,  and  a  compensation  for  the  performance 
of  that  duty. 

The  quantity  of  land  was  not  greater  than 
the  colonization  laws  authorized  an  individual 
to  hold,  and  the  only  care  of  the  authorities 
was,  that  the  consideration  of  the  grant  should 
be  secured  from  the  donee.  The  evidence  is 
satisfactory  that  the  expectations  of  the  donors 
were  entirely  fulfilled.  IXiring  the  early  ad- 
ministration of  Alvarado  and  Micheltorena, 
the  ffrantee  seems  to  have  had  the  favor  of  the 
political  authorities,  and  in  1844  there  was  no 
objection  opposed  by  them  to  the  enlargement 
of  his  enterprise.  He  was  referred  to  for  in- 
formation in  business  of  the  department,  and 
in  the  civil  commotions  that  preceded  the  over- 
turn of  the  power  of  Micheltorena,  he  was  the 
principal  stay  of  his  administration;  and  when 
called  in  question,  subseouently,  by  the  enemies 
of  his  chief,  he  said :  "My  establishmeat  is  sit- 
178*]  uated  between  the  San  Joaquin  and  *Sac- 
r amen  to  rivera.  It  is  the  point  whieh  forms 
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the  frontier  of  the  Mosebuloe  Indians,  who  are 
those  who  attack  the  ranchos  and  seize  tlid 
horses.  It  is  the  road  of  transit  frpm  the  in- 
terior. These  reasons^  not  less  tnan  the  great 
distance  from  my  place  to  the  other  settle- 
ments, suggested  to  me  the  propriety  of  build- 
inff  my  fort;  and  in  order  to  do  so.  I  obtained 
a  lioense  from  the  government  of  the  country." 

Subsequently  to  February,  1845,  be  seems 
not  to  have  been  molested  by  the  government  of 
Mexico,  but  remained  the  only  representative 
of  ita  power  and  authority  in  the  valley  of  th«^ 
Sacramento.  There  was  no  inconvenience  felt 
by  the  failure  to  complete  the  grant,  and  there 
was  no  denunciation,  by  any  one,  of  the  land,  for 
a  breach  of  any  condition.  When  the  treaty 
of  Quadalupe  Hidalgo  was  ratified,  he  waa  a 
citizen  of  Mexico,  in  possession  of  the  property 
comprehended  in  the  grant,  and  is  entitled  to 
all  the  guarantees  provided  by  that  treaty  for 
the  Mexican  population  of  California.  He  ban 
submitted  his  claims  to  the  tribunals  appointed 
by  the  United  States,  within  the  tern  pre- 
scribed, and  is  ready  to  abide  their  action  in 
reference  to  them.  We  know  of  no  law  of  the 
United  States  which  authorizes  us  to  pronounce 
n  sentence  of  forfeiture  for  any  act  or  omission 
since  the  date  of  the  treaty.  Our  opinion  is  that 
this  grant  is  a  valid  claim  under  that  treaty. 

The  grant  purporting  to  be  issued  by  Michel- 
torena at  Santa  Barbara,  the  5th  February, 
1845,  and  submitted  to  the  board  of  commiH- 
sioners  in  March,  1853,  remains  to  be  con- 
sidered. 

The  ori^nal  of  this  grant  was  not  produced. 
It  is  not  m  tbe  list  of  grants  reported  to  the 
government  by  Mr.  Jones,  nor  is  it  found  in 
the  archives  of  California.  It  has  not  been 
placed  upon  the  county  records  of  Sacramento 
county,  nor  is  there  any  evidence  that  it  was 
ever  produced  in  any  of  the  controversies  for 
the  land  included  in  it.  There  is  no  petition, 
or  reference  to  the  secretary,  or  compliance 
with  any  other  formality  prescribed  by  the  law 
of  1828,  preliminary  to  the  issue  of  grants  for 
lands.  The  record  shows,  that  in  1843,  or 
1844,  the  claimant  applied  for  the  sohrante  or 
surplus,  and  that  his  petition  was  referred  to 
the  secretary  for  further  *in formation,  [*179 
and  that  he  reported  there  was  no  objection; 
that  the  governor  reserved  the  subject  for  con- 
sideration until  be  could  visit  the  Sacramento 
valley,  and  that  the  papers  were  returned  to  the 
claimant. 

In  February,  1846,  there  existed  a  revolt 
asainst  the  ^vemment  of  Micheltorena,  in 
which  the  principal  inhabitants  of  California 
participated.  Micneltorena  abandoned  his  capi- 
tal, and,  on  his  way  to  Los  Angeles,  reached 
Santa  Barbara.,  where  the  claimant  joined  him 
with  a  body  of  "foreign  volunteers."  The  deposi- 
tion of  Casta nada,  the  aid-de-camp  of  Michel- 
torena, haj  been  taken.  He  says  that  the  claim- 
ant presented  a  petition  for  a  grant  to  himself 
and  his  son;  that  he  (Castanada)  drew  the  deed, 
and  that  it  was  executed  by  the  governor,  in  his 
presence,  at  Santa  Barbara ;  and  that  he  believes 
that  the  paper  presented  is  a  true  copy.  One 
of  the  volunteers  testifies  that  the  governor 
made  a  speech  to  the  volunteers,  in  which  ha 
said  he  had  granted  to  Sutter  all  tbe  lands  ha 
had  claimed  (or  asked  for),  and  that  he  had  is- 
sued grants  to  all  the  applicants  for  lands  who 
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had  been  licensed  to  settle  in  the  valley  of  the 
Sacramento.  He  says,  about  two  months  after 
he  saw  a  la^ant  in  the  hands  of  Sutter,  which 
Sutter  informed  him  had  been  delivered  at 
that  time,  and  that  he  thinks  the  present  copy 
corresponds  with  the  one  he  then  saw. 

The  two  witnesses,  who  proved  the  loss  of  the 
other  grant,  testify  that  the  oriRinal  of  this  was 
destroyed  at  the  same  time  with  the  other,  and 
that  the  paper  produced  is  a  copy  of  the  one 
destroyed. 

This  evidence  is  not  entirely  satisfactory  to 
establish  the  execution  of  the  grant.  The  two 
witnesses  first  named  speak  of  a  paper  they  had 
not  seen  since  1845,  and  one  of  them  was  not 
familiar  with  the  language  in  which  it  is  writ- 
ten. One  of  the  other  witnesses  is  largely  in- 
terested as  a  grantee  of  the  claimant  in  the 
issue  of  this  suit,  and  the  fourth  immigrated  to 
California  after  the  treaty,  was  not  conversant 
with  the  Spanish  language,  and  derived  much 
of  his  impressions  from  the  parties  who  claimed 
title  under  Sutter,  and  of  whom  he  was  the  at- 
torney. 

But  we  are  not  disposed  to  place  the  decision 
180*]  of  the  cause  *upon  the  deficiency  of  the 
evidence  of  the  execution  of  the  paper,  and 
therefore  do  not  pronounce  absolutely  upon  it. 

The  decisions  of  the  court  show  that  they 
have  been  disposed  to  interpret  liberally  the 
measures  of  the  Mexican  authorities  in  Califor- 
nia, and  to  view  with  indulgence  the  acts  and 
modes  of  dealing  of  the  inhabitants,  having 
reference  to  the  laws  of  distribution  and  settle- 
ment of  the  public  domain.  The  circumstances 
in  which  the  governor  was  placed  required 
that  his  power  and  discretion  should  not  be 
circumscribed  by  narrow  limits.  In  a  remote 
province  of  the  Mexican  Republic,  he  was 
almost  the  only  representative  of  the  fl;eneral 
and  common  will  of  che  nation,  and  ne  was 
habitually  in  collision,  sometimes  in  violent 
collision,  with  provincial  feelings,  sentiments 
and  interests.  At  the  time  this  grant  purports 
to  have  been  made,  he  was  engaged  in  a  civil 
war,  which,  after  having  been  smothered  for  a 
time,  had  burst  forth  with  increased  violence. 
Within  two  or  three  weeks  from  the  date  of 
the  grant,  the  war  was  terminated  by  the  agree- 
ment of  Michel torena  to  abandon  the  country. 
He  never  returned  to  the  capital,  except  to  pre- 
pare for  his  departure.  The  laws  of  Mexico 
tor  the  colonization  and  settlement  of  the  public 
domain,  embody  a  comprehensive  and  liberal 
policy,  and  the  arrangements  for  their  execu- 
tion denote  care  and  circumspection  on  the  part 
of  their  authors  in  securing  their  faithful  ad- 
minist .  ation.  They  authorize  the  governor 
ipoliiicoa  gefes)  to  grant  lands  to  those  who 
may  ask  for  them,  for  the  purpose  of  cultivating 
and  inhabiting  them.  They  require  that  every 
person  soliciting  for  lands  snail  address  the  gov- 
ernor a  i)etition,  expressing  his  name,  country, 
and  protession,  the  number,  description,  relig- 
ion, and  other  circumstances  of  his  condition, 
and  describing  as  distinctly  as  possible,  by 
means  of  a  map,  the  land  asked  for;  that  the 
governor  shall  obtain  the  necessary  information 
whether  the  petition  embraces  the  requisiti^ 
conditions  required  by  the  law  as  to  the  person 
and  land,  and,  if  necessary,  that  the  municipal 
authorities  might  be  consulted  whether  there 
be  an  objection  to  making  the  grant  or  not; 
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that  the  grants  made  to  private  families  or  per- 
sons shall  not  be  held  to  be  definitely  valid 
without  the  previous  consent  of  the  department- 
al assembly,  *and,  in  case  of  their  dis-  [*181 
sent,  that  it  should  be  referred  to  the  supreme 
government.  The  definitive  grant  being  made,  a 
document  signed  by  the  governor  shall  be  g^ven, 
wherein  it  must  be  stated  that  said  grant  is 
made  in  conformity  with  the  provisions  of  the 
laws  in  virtue  whereof  possession  shall  be 
given,  and  that  the  necessary  record  shall  be 
kept,  in  a  book  destined  for  the  purpose,  of  all 
the  petitions  presented  and  grants  made,  with 
the  maps  of  the  lands  granted,  and  the  circum- 
stantial report  shall  be  forwarded  quarterly  to 
the  supreme  government. 

Tlie  office  of  political  chief  of  a  state  or 
l)rovince  has  long  existed  in  Spain  (whence  it 
was  derived  by  Mexico),  and  his  duties  are 
defined  with  precision  in  the  works  on  the  ad- 
ministrative law  of  that  monarchy.  The  au- 
thoritative acts  of  this  officer  assume  the  form  of 
ordinances  and  regulations,  or  of  decrees  and 
jud^ents.  The  former  relate  to  the  concerns 
of  uie  department,  and  may  issue  spontaneous- 
ly, while  the  latter  always  proc^  upon  a 
petition.  There  are  scarcely  any  formulas 
prescribed  for  these  acts.  But  there  exist  cer- 
tain rules,  consecrated  by  usag^,  sanctioned  by 
reason,  and  required  by  justice,  some  of  which 
have  received  the  assent  of  the  legislator,  and 
others  are  official  regulations. 

The  administration  has  need  of  information, 
and  hence  the  political  chief  may  consult  with 
subordinate  authorities  and  corporations  in  all 
business  in  which  exact  information  is  required 
of  local  facts  and  circumstances,  and  ne  is 
bound  to  hear  the  suggestions  of  the  deputa- 
tions and  provincial  assemblies  when  the  law 
requires  it--a  rigorous  condition,  a  compliance 
with  which  should  appear  in  the  recitals  of  the 
disposing  part,  and  tne  inserting  of  the  cus- 
tomary formulas,  that  the  act  may  not  be  con- 
tested for  excess  of  power.  Finally,  all  the 
acts  of  the  political  chief  shall  be  authenticated 
by  his  signature,  and  it  concerns  the  good  order 
of  the  administration  that  they  should  be  in- 
serted in  a  special  record.  Colmeiro  derecbo 
Admin.  §S  285,  286. 

Assuming  the  statements  of  the  witnesses 
Castanada  and  Ford  to  be  accurate,  it  can 
hardly  be  contended  that  the  issue  of  this 
grant  was  an  act  of  civil  administration,  or  had 
*any  reference  to  the  law  of  colonization  [*182 
and  settlement.  At  a  distance  from  the  capital, 
in  the  prosecution  of  an  intestine  war  against  a 
band  of  insurgents,  surrounded  by  a  body  of 
foreign  volunteers,  in  whose  fidelity  his  safety 
depends,  the  governor  promises  to  dispose  of 
the  public  domain  as  a  compensation  for  servioe, 
or  as  an  inducement  to  loyalty.  In  a  few  days 
this  governor  is  defeated,  vacates  his  post,  and 
his  troops  are  disbanded. 

The  hostile  government  that  succeeded  to  that 
of  Micheltorena  have  not  recognized  the  legality 
of  the  deeds  of  the  deposed  chief,  nor  did  the 
claimant  (so  far  as  we  are  informed)  attempt  to 
obtain  any  sanction  to  his  claim,  or  to  introduce 
the  evidence  in  his'  possession  among  the  ar- 
chives of  the  department,  without  which  a 
perfect  title  could  never  have  been  obtained. 
()n  the  contrary,  the  record  shows  that  he  was 
a  captive  in  the  hands  of  the  enemies  of  Michel- 
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toreiiA,  and  was  released,  after  bumble  apol-  partraental  assembly.  Under  tbe  circumstances 
Otties  for  bis  adberence  to  tbe  unfortunate  disclosed  in  the  record,  I  ^cannot  con-  [*184 
^ief,  and  protestations  that  in  future  be  would  cur  that  it  is  tbe  duty  of  tbe  United  States, 
be  lojral  to  tbe  existing  authorities.  He  kept  under  the  treaty,  to  disturb  tbe  possession  of 
bis  grant  concealed  apparently  as  a  dangerous  the  settlers,  while  it  appears  that  there  is  bet- 
secret,  until  an  entire  change  in  the  political  ter  evidence  to  establish  the  right  of  the  donee, 
constitution  of  the  country  took  place.  In  our  if  any  be  had,  to  the  land  described  in  bis  con- 
•opinion,  this  was  not  a  valid  claim  at  the  date  cession.  On  the  proofs  cocbibited,  I  am  of  tbe 
oi  the  treaty  of  Quadalupe  Hidalgo,  and  is  opinion  that  the  decree  of  the  district  court 
not  entitled  to  recognition  from  the  United  should  be  wholly  reversed. 
States. 

It  appears  from  tbe  deeds  in  tbe  record  that       I  fully  concur  in  the  above  opinioi^ 
the  claimant  has  conveyed  nearly  all  of  his  P.  V.  Daniel. 

estate  in  the  land  included  in  the  two  grants,  

and  objection  is  taken  to  the  form  of  the  suit. 

It  is  contended  that  tbe  claim  should  have  been        CHA8.  BELCHER  k  CO.,  Plffs.  %n  Err., 

preferred  by  the  grantees  of  the  claimant.     We  ^' 

admit  tbe  force  of  the  argument  in  favor  ot  GEORGE    C.   LAWRASON,    Collector   of   the 

the  objection,  and  that  the  dormant  interests  Port  of  New  Orleans. 

of  persons  not  Parties  on  the  record  may  fre-  ^g^  g  ^  2^  How.  251-257.) 

quently  disturb  the  course  of  justice. 

But  tbe  contrary  practice  was  sanctioned  in  I>v^y  on .  goods  imported  by  manufacturer  — 
Percheman*$  Case,  7  Pet.,  and  has  been  followed  Qooda  purchased,  or  procured  otherwise  than 
since.  It  is  competent  to  persons  interested  in  &y  purchase  —  construction  of  acts  —  under- 
the  daim  to  employ  the  name  of  the  original        valuation. 

daimant.     United  States  v.  Percheman,  7  Pet.       xhe  17th  section  of  the  act  of  Angast  80,  1842. 

51;   United  States  v.  Patterson,  15  How.  10.  applies  in  the  appraisal  of  merchandise  imported 

Th.  decree  of  ''t^':;*^' ^»«''J»  "'^""f*';  "'4^1  ^^^JS^ft  t^e  act.  of  1828  «.d  1832.  « 

183*]   tn  so  far  as  *t  ^relates  to  the  grant  ^^   goods   procured   otherwise   than   by   purchase, 

bearing  date  the  18th  of  June,  18^1,  and  exe-  were  ipft  untouched  by  the  16th  section  of  the  act 

euted  by  Juan  B.  Alvarado;  and  is  reversed  in  ^'i^^^VrfK  .^»4^i».«  .,.,.ii«a  ^  ^^^  /.i.a.  «#  i,«rv,^r 

,       •'     ..       ,   .      ^^  ^t     '       A         A'       *  The  i7th  section  applies  to  every  class  or  impor- 

MO  far  as  %t  reuites  to  the  grant  purporting  to  tations— goods   purchased,   or  procured  otherwise 

have  been  executed  by  Micheltorena,  at  Santa  than  by  purchase. 

BTbara,  the  6th  of  Februaiy,  1845;  ««!*»*  jecW.XSS'rti'tlJfJWhV^t^nirt/'o'fVtV^^ 

eoMse  %s  remitted  to  the  D%str%ct  Court  for  fur-  Jentam  in  case  of  undervaluation. 
ther  proceedings  in  respect  to  the  location  of        The  act  of  8d  March,  1857,  obliterates  the  dls- 

Slv«'^L°*  Alvarado   within  the  limits  set  ^^^^..^^^^^  ^^^S'^p^  i^^. 

forth  in  the  grant  and  the  accompanying  map  i^ttep  ^^te  twenty  per  centum  upon  the  appraised 

4111  file  in  the  case.  value,  for  undervaluation,  the  same  as  In  case  o< 

goods  purchased. 

r«i;St?"'^t'lr*i?'^much  of  the  ^r^ueS  Jan.  t,.  1859.  Decided  Fel,.  H.  ms. 
<ipinion  of  the  court  as  aflirms  that  a  proper  TN  ERROR  to  tbe  Circuit  Court  of  the  United 
legal  foundation  was  laid  at  the  trial  for  the  X  States  for  the  Eastern  District  of  Louisiana, 
introduction  of  parol  evidence  to  establish  This  suit  was  brought  in  the  court  below,  by 
tlie  existence  and  authenticity  of  tbe  Alvarado  the  plaintiffs  in  error^  to  recover  from  the  col- 
grant.  When  a  oonoession  of  land  is  made  by  lector  of  the  port  of  New  Orleans  the  sum  of 
the  government  to  an  individual  under  Mexi-  $6,159.20,  with  interest,  amount  of  penal  and 
«aD  laws,  as  in  this  case,  a  duplicate  copy  of  additional  duties  levied  and  paid  under  protest 
the  title  paper  in  required  in  all  cases  to  be  on  various  invoices  of  sugar  and  molasses,  im- 
filed  in  the  proper  tribunal  for  registry;  and  ported  from  Cuba,  having  been  there  manu- 
iBiless  that  is  done^  it  is  difficult  to  see  how  a  factured  by  thems^ves. 

Icg^  registry  can  be  made.      That  duplicate       The  court  below  decided  that  the  importers 

eopy  is  in  the  nature  of  an  original  paper,  and,  were  not  liable  for  tbe  20  per  oent  exacted, 

alter  registry,  becomes  tbe  foundation  of  all  the  but  were  liable,  under  the  17tb  section  of  tbe 

aobeequent  proceedings  of  the  government  to  act  of  1842,  to  a  poialty  of  50  per  cent  on  the 

perfect  the  grant  in  tbe  donee.     It  was  the  duty  duty,  which  reduced  the  amount  by  $1,539.80, 

of  the  purdiaser  in  this  case,  in  the  absence  whereupon  the  plaintiff's  sued  out  this  writ  of 

of  any  original  grant,  to  produce  that  dupli-  error. 

cate  copy,  if  in  existence;  and  if  not,  then  to       A  further  statement  of  the  case  appears  in 

aceount  for  its  loss.     According  to  the  draught  the  opinion  of  the  court. 
preaented  as  a  copy,  proved  by  parol  evidence,  «     •.      .       .  ,    — 

the  grant  was  made  subject  to  tbe  approval        Messrs.    J.    P.    Benjamin    and    ReTevdy 

of  the  supreme  government  and  of  the  depart-  Johnson*  for  nlaintiffs  in  error:  ,  .     .^ 

menUl  assembly.     It  has  never  been  decided       It  is  contended,  on  behalf  of  the  plaintiff, 

that  a  grant  issued  by  a  subordinate  officer,  that  the  court  below  erred — 
subject  to  the  approval  of  tbe  supreme  govern-        1.    In  determining  that  the  merchandise  in 

sent,  was  valid  without  such  approval ;  and,  question  was  liable  to  penal  duty  under  the  act 

in  my  judgment,  the  doctrine  cannot  be  main-  of  August,  1842. 

tained  without  subverting  tbe  essential  prin-       2.    In  enforcing  the  penalty  in  the  present 

ciples   on  which   every  well-regulated   govern-  suit,  by  deducting  it  from  the  amount  of  plain- 

ment  reats.      This  grant  was  never  approved,  tiff's  demand,  even  if  it  were  true  that  act  of 

either  by  the  supreme  governmoit  or  tbe  de-  August,  1842,  did  apply  to  hia  merchandise. 
21  How.  ^•^ 
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Before  enterinf^,  howerw,  into  an  argument 
•n  these  points,  it  mav  be  proper  to  make  the 
preliminary  remark  that  the  exaction  of  the 
penal  duty  of  20  per  cent  on  the  invoice  value 
of  the  importation,  under  the  8th  secticm  of  the 
tariff  act  of  1846,  was  clearly  illegal. 

Qreely  v.  Thompson,  10  How.  226;  ChrUi  v. 
Mamwell,  3  Blatchf.  129;  Thompaon  v.  Mawtoell, 
2  Blatchf.  385;  Durand  v.  Lawrence,  2  Blatchf. 
396;  Barnard  v.  Morton,  1  Curt.  C.  C.  404. 

The  counsel  then  quoted  the  tariff  act  of  Au- 
gust, 1842  (5  Stat,  at  L.  563),  and  argued  that 
the  provisions  in  SS  16  and  17  were  not  appli- 
cable to  importations  by  manufacturers. 

Counsel  also  argued  that  there  was  evident 
error  in  protecting  the  penalty  prescribed  in 
the  act  of  1842. 

The  collector  never  daimed  from  us  any 
penalty  under  that  law.  The  penalty  exacted 
was  a  penalty  of  20  per  cent  on  the  appraised 
value  of  the  merchandise.  None  oilier  was 
asked.  That  penalty  was  paid  under  protest, 
and  under  the  act  of  February,  1845,  we  have 
the  right  to  recover  it  back. 

Mr,  J.  S.  BlAok,  Aity.  Oen,,  for  the  defend- 
ant in  error. 

Mr.  Justice  Nelaom  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Louisiana. 

The  suit  was  brouf^ht  in  the  court  below  to 
recover  back  from  the  collector  of  the  port  of 
New  Orleans  an  excess  of  duties  paid  bv  the 
plaintiffs.  The  goods  upon  which  the  duties 
were  imposed  were  certain  invoices  of  molasses 
and  sugars,  imported  from  Matanzas,  in  the 
254*]  island  of  Cuba,  in  the  year  *1852. 
They  were  imported  by  the  manufacturer,  and, 
on  an  appraisal  of  the  value  at  the  customs  in 
New  Orleans,  the  appraised  value  exceeded  the 
invoice  value  upwards  of  10  per  centum;  where- 
upon the  collector  imposed  an  additional  duty 
of  20  per  centum  upon  the  appraised  value, 
under  the  8th  section  of  the  act  of  1846,  which 
was  paid  under  protest. 

The  court  below  held  that  this  additional 
duty  was  improperly  imposed,  under  the  act 
of  30th  July,  1846,  as  the  8th  section  of  that 
act  applied  only  to  merchandise  purchased  in 
the  foreign  market,  and  did  not  embrace  goods 
imported  by  the  manufacturer.  The  court  fur- 
ther held,  that  the  several  shipments  were  sub- 
ject to  the  increased  duty  imposed  under  the 
17th  section  of  the  act  of  August  30,  1842;  and 
allowed  the  plaintiff  to  recover  the  excess  over 
and  beyond  the  amount  chargeable  under  this 
last  section. 

The  principal  question  in  the  case  is  whether 
or  not  the  17th  seHion  of  the  act  of  1842  ap- 
plies in  the  appraisal  of  merchandise  imported 
oy  the  manufacturer. 

The  act  of  Congress  of  March  1,  1823,  recog- 
nized a  distinction  between  goods  imported 
which  were  purchased  by  the  owner  in  the  for- 
eign market,  and  goods  imported  by  the  man- 
ufacturer himself,  and  prescribed  separate  and 
distinct  oaths  to  be  taken  before  the  collector 
(S  4).  That  act  also  prescribed,  as  a  rule  for 
the  appraisal  of  the  goods,  that  to  the  actual 
cost  if  the  same  have  been  actually  purchased, 
or  the  actual  if  the  same  shall  have  been  pro- 
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cured  otherwise  than  by  purchase,  at  the  time 
and  place  when  and  where  purchased,  or  other- 
wise procured,  etc.,  shall  be  added  all  charges, 
etc.,  (§5). 

The  act  of  Conn-ess  of  July  14,  1832,  pre- 
served the  same  distinction  as  in  the  act  of 
1823,  in  respect  to  goods  imported  which  had 
been  purchased,  and  goods  procured  otherwise 
than  by  purchase  (S  15,  ||  7  and  8). 

The  16th  section  of  the  act  of  1842,  like  the 
7th  section  of  the  act  of  1832,  prescribed  the 
rule  for  the  appraisal  of  goods  imported  which 
had  been  purcnased  in  the  foreign  market,  but 
omitted  any  provision  in  respect  to  goods  im- 
ported which  had  been  procured  otherwise  than 
by  purchase,  leaving  this  class  *of  im-  [*25& 
portations  to  the  rule  as  prescribed  in  the 
acts  of  1823,  S  6,  and  1832,  |  15,  which  was 
not  repealed,  as  no  provision  in  that  act  was 
inconsistent  ^ith  this  rule.  The  repeal  ins 
clause  of  that  act  is  as  follows:  "And  that  all 
provisions  of  any  former  law  inconsistent  with 
this  act  shall  be,  and  the  same  are  herebv,  re- 
pealed." The  regulations,  therefore,  of  the 
acts  of  1823  and  1832,  in  respect  to  the  time 
and  place  when  and  where  goods,  procured 
otherwise  than  by  purchase,  were  left  un- 
touched by  the  16th  section  of  the  act  of  1842. 

Then,  as  it  regards  the  17th  section.  That  is 
general,  and  applies  to  every  class  of  importa- 
tions— ^goods  purchased,  or  procured  otherwise 
than  by  purchase.  It  regulates  the  mode  and 
manner  of  the  appraisement.  The  appraisers 
may  call  before  them,  and  examine  upon  oath, 
the  owner,  importer,  consignee,  or  any  other 
person,  touching  any  matter  deemed  material^ 
m  ascertaining  the  true  market  value  or  whole- 
sale price  of  any  merchandise  imported;  nuiy 
call  for  letters,  accotints,  or  invoices,  relating 
to  the  valuation.  It  imposes  a  forfeiture  of 
$100  for  any  neglect  or  refusal  to  attend 
before  the  appraisers  and  give  evidence; 
makes  false  swearing  before  them  perjury; 
and  if  the  person  be  the  owner,  importer,  or 
consignee,  forfeits  also  the  merchandise;  re- 
quires that  the  evidence  thus  taken  shall  be 
filed  in  the  collector's  office,  for  future  use; 
provides  for  an  appeal,  on  the  part  of  the  owner, 
importer,  or  consignee,  to  merchant  appraisers, 
in  case  of  dissatisfaction  at  the  appraisal  by 
the  permanent  appraisers;  makes  the  appraisal 
by  the  permanent  or  merchant  appraisers,  as 
the  case  may  be,  final  and  conclusive ;  and  then 
closes  with  a  proviso,  that,  in  all  cases  where 
the  actual  value  thus  appraised  and  ascertained 
shall  exceed,  by  10  per  centum,  the  invoice 
value,  then,  in  addition  to  the  duty  im- 
posed by  law.  there  shall  be  levied  and  col- 
lected on  the  goods  50  per  centum  of  the 
duty  upon  the  appraised  value.  See,  also,  act 
of  Congress,  Marcn  3.  1851. 

As  we  have  said,  this  section  applies  to  all 
classes  of  importations,  and  regulates  the  mode 
and  manner  by  which  the  appraisal  shall 
be  conducted  by  the  appraisers,  giving  to  the 
owner,  importer,  etc.,  the  right  of  reappraisal 
by  merchant  'appraisers,  in  case  of  [*256 
dissatisfaction.  It  embraces  not  only  importa- 
tions of  goods  purchased,  referred  to  in  the 
16th  section  of  the  act,  but  importaticms  pro- 
cured otherwise  than  by  purchase,  as  provided 
for  in  the  acts  of  1823  and  1832;  and  while 
this  act  of  1842  remained  in  full  foree,  it  sub- 
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jeeted  all  importations  to  the  penalty  of  60  per 
centum  in  case  of  undervaluanon. 

Then  came  the  act  of  30th  July,  1846,  the 
8th  section  of  which  changed  this  penal^  or 
increased  duty,  in  case  of  undervaluation,  to 
20  per  centum  on  the  appraised  value,  as  it 
respected  goods  imported  which  had  heen  pur- 
ehasfd,  leavinff  the  regulations  in  respect  to 
goods  imported  by  the  manufacturers  as  they 
existed  under  the  former  laws. 

This  act,  like  the  act  of  1842,  repealed  only 
such  enactments  of  former  laws  as  were  repug- 
nant to  its  provisions  ( §  11 ) .  The  8th  section, 
not  including  the  manufacturer,  left  the  im- 
portation subject  to  the  17th  section  of  the  act 
4rf  1842. 

The  act  of  3d  March,  1857,  obliterates  this 
diatiiiction  between  goods  purchased  or  pro- 
oared  otherwise  than  by  purchase,  and  imposes 
upon  the  latter  the  20  per  centum  upon  the 
appraised  value,  for  undervaluation,  the  same 
aa  in  case  of  goods  purchased.  Sees.  Laws 
1867,  p.  199,  Lit.  k  Bro.  ed. 

It  has  been  argued  that,  admitting  the  goods 
were  properly  subject  to  the  50  per  oentum 
inereased  duty,  under  the  17th  section  of  the 
act  of  1842,  inasmuch  as  this  was  not  imposed 
by  the  collector,  but  the  higher  increased  duty, 
vnder  the  8th  section  of  the  act  of  1846,  the 
eoort  below  erred  in  charging  the  shipments  in 
question  with  the  former  du^. 

But  the  answer  to  this  objection  is  that  the 
law  imposes  the  increased  duty  in  case  of  un- 
dervaluation, and  not  the  collector.  It  is  true 
be  is  the  asent  of  the  government  to  collect  it, 
as  he  is  m  collecting  the  ordinary  rate  of 
duties,  but  in  no  other  sense  or  character.  The 
law  declares,  in  the  case  contemplated  by  the 
act,  and  which  existed  upon  the  proofs  before 
the  court,  that,  in  addition  to  the  ordinary 
duty,  there  shall  be  levied  and  collected,  etc.,  50 
per  centum,  etc.  No  demand  of  the  collector 
was  necessary  to  create  the  liability.  That 
U7*]  *arose,  as  matter  of  law,  upon  the  facts 
disclosed  in  the  record,  and  it  was  the  duty  of 
the  court  to  enforce  it;  and  hence  the  excess 
over  this  increased  duty,  arising  imder  the  I7th 
seetion,  constituted  the  just  amount  which  the 
plaintiffs  were  entitled  to  recover. 

Judgment  of  the  court  beUno  affirmed. 


JACOB  B.  BKOWN,  Jacob  Nisswaner,  Fontaine 
Beckham,  John  C.  Unseld,  and  George  W. 
Holer,  Plffs.  in  Brr., 

V, 

BENJAMIN  HUGER. 
(See  8.  a  81  How.  805-822.) 

Patent,  how  interpreted  —  conatruotion  of,  U 
for  the  court  —  proof  of  ite  euhjeote,  proper 
— natural  or  permanent  objects  control  course 
and  diitanoe  —  lohere  houndary  i$  a  river, 

A  patent  for  land  most  itself  be  taken  as  evi- 
dence of  Its  meaning ;  it  must  be  Interpreted  as  a 
whole;  its  various  provlslone  in  connection  with 
each  other,  and  the  legal  deductions  drawn  there- 

NOTS. — Natural  objects  or  needle;  which  govern, 
in  the  surven  of  iandn — see  note  to  Newsom  v. 
Pryor.  5  L.  ed.  U.  8.  882. 
81  How. 


from  must  be  conformable  with  the  scope  and  pur- 
pose of  the  entire  document. 

This  coDstroction  and  these  deductions  are  with- 
in the  exclusive  province  of  the  court. 

Proof  of  the  existence  and  character  of  the  ob- 
jects or  subjects  to  which  it  is  applicable,  is  proper. 

In  ascertaining  the  boundaries  of  surveys  or  pat- 
ents, the  universal  rule  Is,  that  wherever  natural 
or  permanent  objects  are  embraced  in  the  calls  of 
either,  these  have  absolute  control :  and  both 
course  and  distance  must  yield  to  their  Influence. 

Where  a  line  is  described  as  running  Ip  a  certain 
direction  to  a  river,  and  thence  up  or  down  with 
the  river,  those  words  imply  that  toe  line  Is  to  fol- 
low the  river  according  to  Its  meanderlngs  and 
turnings,  and  in  water-courses  not  navigable  must 
be  **aa  medium  fllum  aquw,** 


Argued  Jan.  20,  1859.    Deeided  Feb.  H,  t859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
SUtes  for  the  Western  District  of  Virginia. 
The  history  of  the  case,  and  a  very  full  state- 
ment of  the  uicts,  appear  in  the  opmion  of  the 
court. 

Meeere.  RoTordy  Johmsom  and  Hoary 
Wimtor  DaTia,  for  plaintiffs  in  error: 

The  court  withdrew  from  the  jury  all  ques- 
tions touching  the  proof  of  the  patent  and  the 
particular  boundaries  thereof,  though  the  de- 
fendant's case  consisted  in  showing  the  bound- 
aries, in  the  only  copy  of  the  patent  produced, 
to  be  erroneous;  and  the  patent  itself  appeared 
to  have  issued  irregularly  and  without  a  prece- 
dent survey  for  the  patentee. 

Barclay  v.  Hou)eU,  6  Pet.  498,  608,  511. 

The  court  withdrew  from  the  jury  the  queo- 
tion,  whether  the  4th  point  of  the  defendant's 
patent  being  in  fact  near  and  not  on  the  river, 
was,  under  all  the  circumstances  of  the  locality 
and  survey,  on  or  near  the  river. 

Barclay,  v.  Howell,  8  Pet.  498,  508,  511. 

It  must  be  for  the  jury  to  say,  whether  near 
means  on  the  river,  or  is  only  a  general  descrip- 
tion of  the  locality  of  the  point,  which  is  itself 
the  real  point  contemplated  bv  the  patent. 

Mesmre,  Hmll  41  Maaom  for  defendant  in 
error. 

Mr.  J.  8«  Blaok,  Atiy.  Oen.,  for  the  United 

States: 

The  daim  set  up  by  the  plaintiff  in  this  ease 
is  null,  for  three  reasons,  c»ch  of  which  is  con- 
duaive: 

1.  It  is  contended,  on  the  part  of  defendant, 
that  by  the  calls  of  this  patent,  in  construction 
of  law,  the  two  rivers,  Potomac  and  Shenan- 
doah, are  to  be  taken  aa  the  boundaries  in  ques- 
tion. 

See  Btarr  v.  Child,  20  Wend.  156;  Trueteee 
of  Kingston  v.  Louw,  12  Johns.  252;  Mayhew 
V.  "Norton,  17  Pick.  857;  Harramond  v.  MO' 
Olaughon,  Taylor,  N.  C.  136;  Rogers  v.  Mahe, 
4  Dev.  180;  Hartsfield  v.  Westbrook,  1  Hayw. 
N.  C.  258;  Oockrell  v.  McQuin,  4  Mon.  61; 
Bruce  v.  Taylor,  2  J.  J.  Marsh.  160;  MoOuUook 
V.  Aten,  2  Ohio,  308;  Neu}Som  v.  Pryor,  7 
Wheat.  7,  10;  French  v.  Bankhead,  11  Gratt. 
155;  Ang.  Water-courses,  p.  25,  ||  28-30. 

2.  The  Brown  patent  is  void  under  the  Re- 
vised Code  of  Virginia  (tit.  32,  S  36,  p.  484  of 
Code  published  in  1849),  by  which  it  is  enacted 
that  ''no  entry  on  any  lands  which  have  been 
settled  for  twenty  years  prior  to  the  date  of 
such  entry,  and  upon  which  taxes  have  been 
paid  at  any  time  within  the  said  twenty  years, 

aSo 
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shall  be  valid,  and  any  title  which  the  common-  from  Lord  Fairfax  to  Guy  Broadwater,  in  the 

wealth    may    have    thereto    is    hereby    relin-  words  and  figures  following,  viz.: 
quished." 

See  also  Tichaiial  v.  Roe,  2  Rob.  Va.  288.  "To  Mr.  Guy  Broadwater: 

8.   The  Brown  patent  is  void  under  the  37th  Whereas  James  Nickols  hath  informed  that 

section  of  title  32,  same  book,  page  485,  which  there  are  about  two  hundred  acres  of  waste  and 

is  as  follows:  ungranted  land  where  he  now  lives,  and  desir- 

The  register  of  the  Land  Office  shall  not  re-  ing  a  warrant  to  survey  ye  same,  in  order  to 

eeive  into  his  office  any  plat  and  copy  of  sur-  obtain  a  deed,  being  ready  to  pay  ye  oomposi- 

vey,  which   evidently   comprehends  the  rights  tion  and  office  charges :    These  are  therefore  to 

of  any  other  than  him  for  whom  such  survey    empower  you,  ye  said  ,  to  survey  ye  said 

is   made,   notwithstanding   any   deductions   or  waste  land,  provided  this  be  ye  first  warrant 

reservations.     Every  such  survey  shall  be  void,  that  hath  issued  for  ye  land;  and  you  are  to 

Counsel  said  that  the  present  case  was  distin-  make  a  just  and  accurate  survey  thereof,  de- 

Siished  from  that  of  Mitchell  v.  Harmony,  13  scribing  the  course  and  distance  per  pole;  also 

ow.   115;   Meiga  v.  MoClung,  0  Cranch,   11;  ye  cuttings  and  boundings  of  the  several  per- 

Hill  V.  The  United  States,  9  How.  388;  United  sons'  lands  adjoining;   and  where  you  cannot 

States  V.  McLemore,  4  How.  286;   Wilcox  v.  join  to  any  known  lines,  you  are  to  nuUce  ye 

Jackson,  13  Pet.  516.  breadth  of  ye  tract  to  bear  at  least  *ye  [*310 

proportion  of  one  third  of  ye  length,  as  ye  law 

Mr.  Justice  Daniel  delivered  the  opinion  of  «'  Virginia  directs;  you  are  also  to  insert  ye 

the  court:  name  of  ye  pilote  and  chain  carreers  made  use 

This  was  an  action  of  ejectment  instituted  of  and  employed ;  a  plat  of  which  said  survey, 

by  the  plaintiffs  in  error  against  the  defendant,  with  this  warrant,  you  are  to  give  into  this 

in  the  circuit  court  of  the  county  of  Jeflferson,    oroce.  any  time  before  •  day  of  -,  next 

in  the  state  of  Virginia.  ensuing.     Given  under  my  hand  and  seal  of  ye 

The  locus  in  quo  being  held  and  occupied  by    proprietor's  office,  this  day  of -;^ >  in  ye 

the  defendant  as  an  officer  of  the  United  States,  twenty  - — year  of  his  majesty  Kim  George 

and  in  virtue  of  their  right  and  author!^,  the  7®  second  reign.                                   Fairfax." 

suit  was,  imder  the  act  of  Congress  of  1789. 

removed,  upon  petition,  to  the  circuit  court  of  Second.  And  a  plat  and  certificate  of  survey 

the  United  States  for  the  western  district  of  by  said  Broadwater,  in  the  words  and  figures 

Virginia,  within  which  district  the  property  in  following,  viz.: 

dispute  is  situated.     The  claim  of  the  plaintiffs 

is  founded   on   a   patent  from   the   lieutenant  „^^  „:^„^  ^t  •  «,«-^««4.  #w^^  ««  ^^^^^i^^^^ 

!?»nfi^^^  ^4!r„f  IW^^r^i^-^^-i.^^  ™r  J»°>«»  Nickoh  one  certafn  ^rcel  o?  tract  of 

l^'rot  Ju^ra^d^rtLn^VheSnTt  SeTlh^naVoattT^dird-ST^^ 

fSfh  '  r™«?t^T  ^if   fh^n^nH^  „f  -Jo  river  S.  65  E.  44  pol(i  to  B.;  thenee  N.  66  E.  72 

K.threeof  SS^plai„TtJs,rrWldt^^^^  °J  H^'t^' f'T^^"^'' ^''T'^u'^  ^"^rf 

directly  from  the  patentees  above  named,  as  was  L^J^p"*"  Pfif^t^^^^fH?**^^^^^^ 

shown  by  conveyknees  from  the  latter   which  ^""l^^I  K'^"""' "T\^^^Fn]!^       ^ 

were  read  in  eridenee      The  nlaintiffa  klso  in-  »«'«'a°«'  i  thence  west  105  pofes  to  E.  a  white 

toJdu^  a  s™  Dl^t  and  reWt  m^de  bv  A  '>^^'  *''*"**  ^^  ^*<*  ?*»'"•  *<>  F-  a  red  oak;  theno. 

u^oaucea  a  survey  pioi  ana  report,  maae  Dy  a.  ^  jgj,      ,      ^         bejrinninjj,  contoinini;  125 

Trotter,  surveyor,  in  pursuance  of  an  order  of  Hrea  anrvevMi  bv  me                  «.vi«v€U"»k  »«» 

court  in  this  cause;  and  relied  upon  the  same,  '         ^        '               «/i„„  n,».j^of..» 

with   other  evidence,  to  show  that  the  land  „j^     .  p,„.„  „    ,         ""'  uroaawawr. 

™iW  by  the  patent  of  1851  was  oorr^tly  Jj^^  Cantn«ll,   J  ^^  ^„.^„ 

laid  down  and  described  m  the  survey,  and  that  ««t  j        j     tx    j  •        j  oei.v   a     -i    i*r«i  m 

the  defendant  was  in  the  possession  if  the  land  "Indorsed:    Deed  issued  25th  April,  1761.'' 

daimed  at  the  commencement  of  the  plaintiff's 

action.  An  official  certificate  from  S.  H.  Parker, 
The  defendant,  holding  the  premises  as  the  register  of  the  Virginia  land  office,  dated  Rich- 
agent  and  under  the  authority  of  the  United  mond,  June  27,  1854,  in  the  following  words: 
States,  defended  the  right  to  the  possession  as  *'I,  S.  H.  Parker,  register  of  the  land  office 
held  by  him,  upon  the  following  proofs,  being  of  Virginia,  do  hereby  certify  that  it  does  not 
certified  copies  from  the  records  of  the  land  appear  that  any  grant  has  been  issued  on  the 
office  of  the  state  of  Virginia,  by  S.  A.  Parker,  survey  made  by  James  Nickols  for  125  acres  of 
the  raster  of  that  office.  First.  An  entry  in  land  in  Frederick  county  to  any  person  except 
the  office  of  the  lord  proprietor  of  the  Northern  Robert  Harper,  to  whom  a  grant  issued  on  the 
Neck  of  the  state  of  Virginia  (within  which  25th  day  of  April,  1751,  which  date  agrees  with 
portion  of  the  state  the  land  in  contest  is  situ-  the  date  on  Nickols'  survey.  And  I  further 
ated),  in  the  following  words,  viz.:  "1750,  certify  that  I  can  find  no  survey  of  Robert  Har- 
April  4.  Surveyed.  James  Nidcols,  of  Freder-  per  for  125  acres  on  file  in  this  office." 
iek  county,  Virginia,  entered  about  two  hun-  'Third.  A  grant  from  the  lord  propri-  [*811 
dred  acres  of  waste  and  ungranted  land  at  the  etor  of  the  Northern  Neck,  in  the  following 
mouth  of  the  Shenandoah  river."  And  an  order  words : 
IM  62  U.  S. 
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The  Right  Honorable  Thomas  Lord  Fairfax, 

Baron  of  Oameron,  in  that  part  of  Great 

Britain   called   Scotland,   proprietor  of  the 

Northern  Neck  of  Virginia: 
*7o  all  to  whom  this  present  writing  shall 

come,  sends  sreeting: 

"Know  ^e,  that  for  good  causes,  for  and  in 
eonsideration  of  the  composition  to  me  paid, 
and  for  the  annual  rent  nereafter  received,  I 
have  given,  granted  and  confirmed,  and  by  these 
presents,  for  me,  my  heirs  and  assigns,  do  give, 
grant  and  confirm  unto  Robert  Harper,  of  the 
county  of  Frederick,  a  certain  tract  of  waste 
and  ungranted  lands  in  the  said  county,  at  the 
mouth  of  Shenandoah  river,  and  is  bounded 
as  by  a  survey  thereof  made  by  Guy  Broad- 
water, as  followeth:  Beginning  at  a  sycamore 
standing  on  the  edge  of  Shenandoah  river,  and 
extending  thence  down  the  said  river  N.  48**  W., 
200  N.  M  B.,  seventy-two  poles  to  a  ^oamore 
standing  at  the  point,  and  thence  up  Potomac 
river  N.  48*  W.,  two  hundred  poles  to  a  chest- 
nut tree  standing  near  Potomac,  opposite  to 
a  small  island ;  thence  W.  one  hundred  and  five 
poles  to  a  white  oak;  thence  south  one  hun- 
dred and  forty  poles  to  a  red  oak;  thence  east 
one  hundred  and  fifty  poles  to  the  beginning, 
containing  one  himdred  and  twenty-five  acres, 
together  with  all  rights,  members,  and  appur- 
tenances thereunto  belonging,  royal  mines  ex- 
cepted, and  a  full  third  part  of  all  lead,  copper, 
tin,  coals,  iron  mines,  and  iron  ore,  that  shall 
be  found  thereon: 

"To  have  and  to  hold  the  said  one  hundred 
and  twenty-five  acres  of  land,  together  with 
all  rights,  profits,  and  benefits  to  the  same  be- 
longing, or  in  anywise  appertaining,  except 
before  excepted  to  him,  the  said  Robert  Harper, 
his  heirs  and  assigns,  forever. 

"Given  at  my  office  in  the  county  of  Fairfax, 
within  my  said  proprietary,  under  my  hand 
and  seal,  dated  this  25th  day  of  April,  in  the 
24th  year  of  our  sovereign  lord,  George  the 
Second  by  the  Grace  of  God,  of  Great  Britain, 
France  and  Ireland,  king,  defender  of  the  faith, 
etc,  ▲.  D.  1751. 

"(Si^ed)  Fairfax." 

S18*]  *Fourth.  The  defendant  offered  in  evi- 
dence the  last  will  of  Robert  Harper,  deceased, 
the  grantee  of  the  lord  proprietor,  with  proof  of 
the  probate  and  recording  of  that  last  will  in 
the  court  of  Berkley  county,  on  the  13th  of 
Octob<»r,  1782.  By  the  1st  clause  of  the  will 
disposing  of  his  proper^,  the  testator  devised 
to  his  nephew,  Robert  Griffith,  "one  moiety  or 
half  of  his  ferry  survey,  to  form  a  straight 
direct  line  to  run  along  the  two  fences  on  the 
east  side,  or  that  side  next  to  the  ferry,  the  one 
fence  lying  on  the  north,  and  the  other  on  the 
south,  side  of  the  road  leading  from  the  ferry 
to  W  inchester ;  the  sides  of  the  above-mentioned 
fences  to  be  a  director,  or  to  show  where  each 
end  of  the  division  line  shall  terminate.  The 
end  of  the  line  loiding  to  the  Potomac  to  ter- 
minate as  soon  as  it  strikes  that  river;  the  end 
leading  to  Shenandoah  to  keep  a  straight  line 
till  it  likewise  strikes  said  river,  and  to  contain 
and  include  the  island  opposite  where  the  said 
line  strikes;  then  to  run  in  my  (said  Harper's) 
line,  adjoining  Sample's  line,  to  continue  with 
said  line  and  to  include  ninety  acres  of  a  new 
survey ;  thence  to  continue  its  course  till  where 
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the  dividing  line  shall  strike  the  Potomac  river, 
including  therewith  the  saw  mill  and  grist  mill 
of  the  testator."  By  the  survey  and  report  of 
Trotter,  this  line,  denominated  Sample's  line,  is 
one  of  the  courses  delineated  upon  the  nurvey 
as  a  boundary*  to  a  tract  of  land  conveyed  by 
one  Gershom  Keys  to  John  Sample,  on  the 
9th  of  June,  1763,  and  this  line  is  its  southern 
termination,  runs  to  the  margin  of  the  Shen- 
andoah river,  and  near  to  Harper's  house,  as 
delineated  on  the  plat,  and  to  the  grist  and  saw 
mill  situated  upon  that  river. 

By  the  next  disposition  in  his  will,  the  testa- 
tor devised  to  his  niece,  Sarah  Harper,  his  ferry 
nnd  ferry  house  on  Potomac  river,  and  all  the 
remainder  of  his  ferry  survey,  not  before  de- 
vised to  Robert  Griffith,  and  all  his  estate  in 
and  right  and  title  to  the  Maryland  shore  ot 
the  said  ferry,  and  to  ten  acres  of  land  upon 
what  is  called  the  Big  Island  in  the  Potomac 
river  adjoining  the  ferry  aforesaid. 

The  defendant  also  gave  in  evidence  the  plat 
and  report  of  survey  made  as  aforesaid  in  this 
case  by  Trotter,  and  evidence  tending  to  prove 
that  the  beginning  comer  of  Harp^s  patent 
*was  actually  on  the  bank  of  the  Shenan-  [*313 
doah  river,  as  at  A  on  the  map;  and  that  the 
third  corner  of  said  patent  was  at  or  near  the 
junction  of  the  Shenandoah  and  Potomac  riverH ; 
and  that  the  next  corner  of  the  patent,  at  the 
distance  of  two  hundred  poles  up  the  Potomac 
river,  was  near  the  bank  of  said  river  at  the 
point  G  or  18  on  the  plat ;  and  that  the  general 
course  of  the  said  two  rivers  was  as  laid  down 
in  the  said  plat  in  relation  to  the  four  said  first 
lines  of  Harper's  patent.  Upon  a  comparison 
of  the  survey  made  by  Broadwater  by  order  of 
the  lord  proprietor  with  the  copy  of  the  patent 
from  the  land  office,  there  will  be  perceived  this 
disagreement  between  these  two  documents  with 
regard  to  the  first  call  in  the  location  of  the 
land.  In  the  survey  as  well  as  in  the  patent, 
the  beginning  is  stated  to  be  at  a  sycamore 
tree  standing  on  the  edge  of  Shenandoah  river, 
and  eiCtending  thence  down  the  river  to  a  syca- 
more standing,  says  the  patent,  at  the  point, 
and  according  to  the  survey,  at  the  pitch  of 
the  'point  of  Shenandoah,  thence  up  the  Poto- 
mac, etc.  But  whilst  the  first  course  in  the 
survey  in  ap|>roaching  the  point  or  the  junction 
of  the  two  rivers  is  s.  E.^  the  same  course  is 
represented  in  the  grant  as  running  N.  W. 
This  is  a  manifest  error  on  the  face  of  the 
grant,  as  the  geographical  knowledge  of  every 
one  compels  him  to  Imow,  that  the  rivers  Poto- 
mac and  Shenandoah  in  approaching  each  other 
run  in  a  south  and  east  direction;  and  there- 
fore, if  this  course  in  the  grant  ran  northwest 
from  the  point  of  beginning,  it  would  diverge 
more  and  more  at  every  step  from  the  Potomac, 
and  could  never  reach  the  latter  river.  To 
correct  this  numifest  error,  if,  indeed,  proof  be 
necessary  in  aid  of  the  geography  of  the  country, 
or  of  the  sensible  meaning  of  the  patent  itself, 
the  defendant  offered  evidence  to  snow  that  the 
original  parchment  patent  had  been  lost;  and 
further  proof  to  show  that  this  original  parch- 
ment patent  was  in  the  years  1825  and  1827  in 
possession  of  Mrs.  Catharine  Wager,  widow  of 
John  Wager,  Jr.,  deceased,  who  was  son  of 
John  Wnsrer,  Sr.,  who  was  the  husband  of  Sarah 
Harper,  the  devisee  of  Robert  Harper,  the  o-'-'- 
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nal  patentee.  He  further  offered  proof  that  the 
oourseB  and  distances  had  been  copied  from  said 
original  in  the  years  1825  and  1827,  respec- 
314*]  tively,  by  the  deputy-surveyor  'of  Jef- 
ferson county,  where  the  lands  lie,  for  the  pur- 
pose of  survey,  and  were  used  by  him  in  a 
survey  of  the  tract  patented  as  aforesaid  to 
Robert  Harper,  between  the  Wagers,  who 
claimed  under  the  said  Robert  Harper  and  the 
United  States;  and  offered  further  proof  that 
the  said  courses  and  distances  had  in  1816  or 
1818  been  copied  from  the  same  original  patent 
by  John  Teacher,  a  witness  in  this  cause,  then 
the  owner  of  land  binding  on  the  lines  of 
Harper's  patent,  a  copy  of  which  courses  and 
distances  is  as  follows :  "Beginning  at  a  syca- 
more standing  on  the  edge  of  the  Shenandoah 
river,  and  extendinff  thence  down  the  said  river 
S.  55  E.  44  poles,  N.  66  E.  72  poles  to  a  syca- 
more standing  on  the  point;  and  thence  up 
Potomac  river  N.  48  W.  200  poles  to  a  chestnut 
tree  standing  near  the  Potomac,  opposite  a 
small  island;  thence  W.  105  poles  to  a  white 
oak,  S.  140  poles  to  a  red  oak;  thence  E.  150 
poles  to  the  beginning." 

The  defendant  then  deduced  title  through 
conveyances  from  the  devisees  of  Robert  Harper 
to  George  Washington,  President  of  the  United 
States,  and  his  successors,  on  behalf  of  the 
United  States.  One  of  those  conveyances,  bear- 
ing date  on  the  15th  of  June,  1796,  from  John 
Wager  the  elder,  the  husband,  and  John  Wager, 
Margaret  Wager,  and  Mary  Wager,  children 
of  Sarah  Harper,  describing  the  land  conveyed 
as  "all  that  piece  of  land  situated  in  the  county 
of  Berkley  commonly  known  as  the  Harper's 
Ferry  land,  which  was  devised  by  the  will  of 
Robert  Harper,  bearing  date  on  or  about  the 
26th  day  of  September,  1782,  to  his  niece, 
Sarah  Harper,  and  is  bounded  by  the  river 
Potomac  on  the  outside,  by  the  river  Shenan- 
doah on  the  other  side,  and  by  the  line  divid- 
ing it  from  the  tract  or  parcel  of  land  devised 
by  the  said  Robert  Harper  to  Robert  Griffith  on 
the  other  side."  And  in  the  conveyance '  from 
Robert  Griffith,  to  devisee  of  Harper,  dated 
on  the  9th  day  of  January,  1797,  to  Thomas 
Rutherford  and  others,  the  grantors  of  another 
portion  of  this  land  to  George  Washington  for 
the  United  States,  it  is  recited,  "that  whereas 
Robert  Harper,  late  of  the  county  of  Berkley, 
and  commonwealth  of  Virginia,  was  in  his  li(e- 
time  seised  in  fee  of  and  in  one  certain  tract 
of  land  situate,  lying,  and  being  at  the  conflu- 
315*]  ence  of  the  Potomac  *and  Shenandoah 
rivers,  in  the  county  of  Berkley,  containing  one 
hundred  and  twenty-five  acres,  for  whi<m  he 
obtained  a  deed  from  the  proprietor,  etc.;  and, 
being  so  seised,  did  by  his  last  will  devise  unto 
his  nephew,  Robert  Griffith  the  elder,  one  equal 
moiety  or  half  of  the  above-described  one  hun- 
dred and  twenty-five  acres  of  land,  comprehend- 
ing a  saw  mill  thereon,  and  an  island  in  the 
Shenandoah  opposite  thereto."  The  defendant 
further  proved  that  the  United  States  had,  be- 
tween the  years  1796  and  1800,  erected  and 
established  on  the  land  in  controversy  the  neces- 
sary buildings  for  an  armory  and  arsenal  for 
the  manufacture  and  repair  of  arms,  and  had 
held  and  occupied  and  used,  for  the  purposes 
aforesaid,  the  land  and  buildings,  from  th'e 
years  above  mentioned  to  the  present  time. 
That  the  defendant  is  an  officer  in  the  military 
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service  of  the  United  States,  attached  to  the 
ordnance  department,  and  as  such  was  in 
charge  and  in  possession  of  the  land  in  contro- 
versy, with  the  buildings  thereon,  and  the 
armory  of  the  United  States  at  Harper's  Ferry, 
under  an  order  from  the  ordnance  department; 
and  that  the  lands  aforesaid  had  been  in  the 
like  charge  of  his  predecessors,  under  orders 
and  appointments  from  the  ordnance  office  or 
War  Department  of  the  United  States,  from 
Mav,  1829,  to  the  period  when  the  defendant 
took  possession;  and  that,  prior  to  the  year 
1829,  as  far  back  as  the  year  1800,  the  said 
lands  and  buildings  were  in  like  charge  of  other 
persons  in  the  service  of  the  United  States  at 
said  armory. 

Such  being  the  state  of  the  evidence,  the  de- 
fendant moved  the  court  to  give  the  jury  the 
following  instructions,  viz,:  "That  the  patent 
to  RoDeri  Harper,  having  its  beginning  comer 
on  the  Shenanaoah  river,  and  calling  to  extend 
thence  down  the  river,  by  course  and  distance, 
to  the  point  where  it  appears,  from  the  survey 
made  in  this  cause,  the  river  Shenandoah  unit^ 
with  the  Potomac;  and  from  that  point  up  the 
river  Potomac,  by  course  and  distance,  to  a 
corner  near  the  last  named  river,  opposite  to  a 
small  island.  In  construction  of  law,  the  two 
rivers  are  thereby  made  the  boundaries  of  said 
patent,  from  said  beginning  on  the  Shenandoah 
to  the  last  named  comer  on  the  Potomac;  and 
if  the  jury  believe,  from  *the  evidence,  [*316 
that  the  lands  claimed  by  the  plaintiffs  lay 
alon^  the  rivers  Shenandoah  and  Potomac, 
within  the  lines  of  the  patent  to  Robert  Harper, 
extended  as  aforesaid  to  the  two  rivers,  tney 
must  find  for  the  defendant — the  patent  under 
which  the  plaintiff  claims  being  junior  to  that 
of  Harper's,  under  which  the  c&fendant  claims 
— unless  the  plaintiffs  should  establish  a  title 
to  the  lands  in  controversy  other  than  throu^ 
their  said  patent." 

On  the  same  state  of  the  evidence,  the  plain- 
tiffs also  moved  the  court  to  instruct  the  jury 
as  follows:  "That  the  question  as  to  how  the 
survey,  on  which  this  patent  of  Robert  Harper 
was  issued,  was  actually  run,  is  in  this  case  a 
question  of  fact  for  the  jury;  and  if  the  jury 
believe  that  the  line  from  the  sycamore,  at  the 
point  of  confluence  of  the  Shenandoah  and 
Potomac  rivers,  to  the  chestnut  tree,  was  actu- 
ally run  a  straight  line,  then  that  straight  line 
is  the  boundary  of  Robert  Harper's  pat^it. 
But  the  court  gave  the  instruction  asked  for  by 
the  defendant,  and  refused  to  give  the  instruc- 
tion asked  for  by  the  plaintiffs;  to  which  opin- 
ions and  action  of  the  court--^vinff  the  de- 
fendant's instruction,  and  refusing  tne  plain- 
tiffs' instruction — ^the  plaintiffs  by  counsel 
except,  and  their  exceptions  are  here  sealed  by 
the  court. 

John  W.  Brockenbrough.  [seai^]" 

The  correctness  or  incorrectness  of  the  de- 
cision of  the  circuit  court,  in  granting  the 
prayer  of  the  defendant,  and  in  refusing  tluit 
presented  by  the  plaintiff,  is  the  subject  of 
inquiry  in  this  case. 

A  striking  peculiarity  distinguishing  this 
case  is  perceived  in  the  fact  that  it  discloses  an 
effort,  by  means  obtained  at  a  cost  compara- 
tively nominal,  to  disturb  and  to  destroy  a 
Possession  of  more  than  half  a  century  in  durm- 
ion:  a  possession  connected  with  public  inter- 
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«8ts  of  primary  magnitude;  a  possession  ac- 
quired in  return  for  a  full  and  fair  equivalent 
^yen,  and  of  a  notoriety  as  extensive  as  the 
limits  of  the  nation. 

Although  the  immimity  created  by  lapse  of 
iime  may  not  have  been  directly  interposed  for 
its  protection,  vet  such  an  immunity  as  neces- 
sarily disclosed  by  the  evidence  adduced  on 
<317*]  *both  sides  of  this  controversy,  certainly 
does  not  conunend  the  pretensions  of  the  plain- 
tiffs upon  considerations  of  either  justice  or 
policy.  But  beyond  such  general  considera- 
tions, though  in  strict  accordance  with  them, 
let  us  inquire  whether,  upon  principles  estab- 
lished and  mandatory,  and  inseparable  from  the 
maintenance  of  social  order  and  quiet,  and  of 
private  right,  this  attempt  of  the  plaintiffs 
should  not  be  repelled. 

The  exceptions  taken  by  the  plaintiffs  in 
-error  t«  the  instructions  of  the  circuit  court, 
and  alleged  as  causes  of  error  here,  are  stated 
ms  follows: 

First,  l^at  the  court  withdrew  from  the  jury 
all  questions  touching  the  j^roof  of  the  patent 
and  the  particular  boundaries  thereof,  tnough 
the  defendant's  case  consisted  in  showing  the 
boundaries,  in  the  only  copy  of  the  patent  pro- 
duced, to  be  erroneous,  and  the  patent  to  have 
issued  regularly,  and  without  a  precedent  sur- 
vey for  thepatentee. 

Second.  Tnat  the  court  withdrew  from  the 
jury  the  question  whether  the  4th  point  of  the 
survey  of  the  defendant's  patent,  being  in  fact 
near  and  not  on  the  river,  was,  under  all  the  cir- 
cumstances of  the  survey,  on  or  near  the  river ; 
or  whether  the  river  or  the  right  lines  men- 
tioned in  the  patent  was  the  true  boundary. 

In  examining  this  first  objection,  and  the 
foundation  on  which  it  is  made,  it  appears  that 
the  original  entry  for  the  land  in  controversy 
was  in  the  name  of  James  Nickols;  that  the 
order  of  survey  from  the  lord  proprietor  to 
the  surveyor,  Broadwater,  was  for  a  survey 
upon  that  entry ;  and  that  the  survey  made  and 
returned  by  Broadwater  was  upon  that  entry; 
but  it  eoually  appears  that  the  patent  issued  by 
the  lord  proprietor  refers  to  and  adopts  the 
survey  of  Broadwater  with  respect  to  its  own 
date,  the  date  of  the  warrant  and  the  quantity 
of  the  land  surveyed,  and  grants  the  land  so 
surveyed  to  Robert  Harper.  From  the  records 
of  the  land  office  of  Virginia,  comprising  the 
records  of  the  proprietary,  it  is  shown  that  on 
the  survey  made  in  the  name  of  James  Nickols 
for  one  hundred  and  twenty-five  acres  of  land 
in  Frederick  county,  a  patent  was  granted  by 
the  lord  proprietor  to  Robert  Harper  on  the 
25th  day  of  April.,  1751,  which  date  corresponds 
318*]  with  tnat  indorsed  upon  Nickols'  *sur- 
Tey.  It  is  not,  therefore,  perceived  upon  what 
ground  the  regularity  of  the  proceedings  an- 
terior to  the  patent  to  Harper,  or  the  authority 
to  issue  it,  can  be  assailed.  It  does  not  appear 
that  any  exception  to  either  was  taken  in  the 
court  below,  and  therefore,  if  at  any  time  avail- 
able, it  is  not  allowable  here. 

With  regard  to  the  second  part  of  this  objec- 
tion, that  which  claims  for  the  jury  the  con- 
struction of  the  patent,  we  remark  that  the 
patent  itself  must  be  taken  as  evidence  of  its 
meaning;  that,  like  other  written  instruments, 
it  mu*^  be  interpreted  as  a  whole,  its  various 
Drovisiom  be  taken  m  far  as  practicable  in  oon- 
:21  How.  U.  8^  Book  16. 


nection  with  each  other,  and  the  legal  deduc- 
tions drawn  therefrom  must  be  conformable 
with  the  scope  and  purpose  of  the  entire  docu- 
ment. This  construction  and  these  deductions 
we  hold  to  be  within  the  exclusive  province  of 
the  court.  The  patent  itself  could  not  be  al- 
tered by  evidence  aliunde;  but  proof,  as  to  tho 
existence  and  character  of  the  objects  or  sub- 
jects to  which  it  was  applicable,  was  regular 
and  even  necessary  to  give  it  effect. 

In  ascertaining  the  boundaries  of  surveys  oi* 
patents,  the  universal  rule  is  this:  that  wher 
ever  natural  or  permanent  objects  are  embraced 
in  the  calls  of  either,  these  have  absolute  con- 
trol, and  both  course  and  distance  must  yield 
to  their  influence. 

Upon  recurrence  to  the  survey  by  Broad 
water,  from  the  beginning  at  A,  a  sycamore 
standing  on  the  edge  of  Shenandoah  (a  point 
admitted  by  all  the  parties  to  be  the  b^nnin^ 
in  Harper's  Ferry  tract),  the  survey  calls  for  a 
course  extending  down  the  said  river  S.  55  E. 
44  poles  to  B;  tnence  N.  66  E.  72  poles  to  C,  a 
sycamore  standing  on  the  pitch  of  the  point  of 
Shenandoah;  thence  up  Potomac  N.  48  W.  200 
poles  to  D,  a  chestnut  tree  standing  near  the 
Potomac  river  side,  opposite  a  small  island; 
thence  W.  105  poles  to  E,  a  white  oak;  thence 
S.  140  poles  to  F,  a  red  oak;  thence  E.  150  poles 
to  the  beginning.  The  patent  from  the  lord 
proprietor,  granting  the  land  to  Harper  at  the 
mouth  of  the  Shenandoah  river,  professes  to 
make  the  grant,  and  to  give  the  boundaries  of 
the  land  and  the  quantity  thereof  according  to 
the  survey  by  Broadwater,  and  commences  the 
description,  as  taken  from  that  survey,  as  fol- 
lows: beginning  at  a  sycamore  standing  on  the 
edge  of  Shenandoah  river,  *and  extend-  [*310 
ing  thence  down  the  said  river.  At  this  point  in 
the  description  are  interposed  the  letters  and 
figures  (N.  48*  W.  200  N.)  It  is  evident  that 
these  letters  and  figures  have  been  interpolated 
in  this  place  by  an  error ;  perhaps  in  record  ins 
the  patent.  This  seems  to  follow  from  the  fa<S 
that  these  letters  and  figures,  as  thus  placed, 
have  no  sensible  meaning.  N.  48*  W.  200  N. 
mean  nothing;  they  point  to  no  object,  and 
neither  are  they  connected  with  any  distance. 
Immediately  following  these  letters  and  figures 
are  the  several  descriptive  calls  of  the  patent, 
corresponding  with  the  courses  and  distances 
and  objects  contained  in  the  survey  which  it 
had  referred  to  and  adopted.  The  fact  of  this 
interpolation  is  also  shown  b^  the  circumstance 
that  farther  on  in  the  description,  both  in  the 
survey  and  patent,  of  the  courses  and  distances 
bordering  on  the  Potomac,  there  is  given,  com- 
mencing at  the  point  or  confiuence  of  the  two 
rivers,  the  course  of  N.  48*  W.  200  poles  to  a 
chestnut  tree  standing  on  the  Potomac  opposite 
a  small  island,  which  part  of  the  description 
was  doubtless  wrested  from  its  proper  position, 
and  transferred  to  another  in  which  it  could 
convey  no  intelligible  meaning,  and  from  which 
it  should  be  expunged  as  absurd  and  of  no  ef- 
fect. It  is  proper  here  to  observe  that  neither 
in  the  survey  nor  the  patent  for  the  Harper's 
Ferry  tract  is  there  a  course,  or  a  distance,  or  a 
station,  which  is  inconsistent  with  or  in  oppo- 
sition to  a  river  boundary;  but  on  either  side 
of  that  tract  facing  the  river  a  riparian  or  river 
boundary  is  obviously  intended.  Thus,  at  the 
Sb'^^andoah,  the  commending  point  is  at  a  tree 
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on  the  edge  of  the  river ;  thence  down  the  river 
to  a  point  of  the  Shenandoah  (meaning  the 
river,  of  course^  as  there  was  no  other  object 
bearing  that  name) ;  at  this  point  is  the  conflu- 
ence of  the  two  rivers.  Thence  the  course  is 
up  the  Potomac  N.  200  poles  to  a  chestnut  tree 
standing,  in  the  language  of  the  survey,  "near 
Potomac  river  side,"  and  in  that  of  the  patent 
"near  Potomac." 

The  question  thei^  propounded  by  the  prayers 
to  the  court  below  was  a  question  of  law  aris- 
ing upon  the  construction  of  the  two  patents 
— the  one  from  the  state  of  Virginia  in  1851, 
the  other  from  Lord  Fairfax  in  1750. 

If,  as  is  contended  by  the  defendant,  the  calls 
320*]  in  the  patent  *to  Robert  Harper,  and  in 
the  survey  on  which  it  purports  to  be  founded, 
extended  to  the  rivers  Shenandoah  and  Potomac, 
such  a  construction  must  be  conclusive  of  this 
controversy;  it  leaves  no  question  to  be  de- 
termined by  the  jury  as  to  the  nmning  of  an 
artificial  line;  it  fully  sustains  the  decision  of 
the  circuit  court  upon  the  prayers  respectively 
offered  by  the  parties. 

The  citation  from  the  treatise  by  Angell  on 
watercourses  fully  declares  the  rule  to  l^,  that 
where  a  line  is  described  as  running  in  a  cer- 
tain direction  to  a  river,  and  thence  up  or  down 
with  the  river,  those  words  imply  that  the  line 
is  to  follow  the  river  according  to  its  meander- 
ings  and  turnings,  and  in  watercourses  not  nav- 
igable must  be  **ad  medium  filum  (iquoe,"  Upon 
a  question  of  boundary  in  the  case  of  Jack- 
son Y,  Low,  in  the  12th  of  Johnson *s  Reports, 
255,  in  ejectment,  the  court,  in  construing  a 
provision  in  a  deed  in  these  words :  "leading  to 
the  creek^  and  thence  up  the  same  to  the  south- 
west comer  of  a  lot,"  etc,  say  "there  can  be 
no  doubt  but  this  lot  must  follow  the  creek 
upon  one  of  its  banks  or  through  the  middle. 
Tills  description  can  neyer  be  satisfied  by  a 
straight  line.  The  terms  'up  the  same'  neces- 
sarily impl^  that  it  is  to  follow  the  creek  ac- 
cording to  its  windings  and  turnings,  and  that 
must  M  the  middle  or  center  of  it. 

In  the  case  of  Mayheic  v,  Tforion,  17  Pick. 
3o7,  a  grantor  had  conveyed  land  to  be  bounded 
by  the  harbor  of  Edgartown.  The  supreme 
court  of  Massachusetts  decided  that  the  flats  in 
front  of  the  lots  conveyed  passed  by  the  deeds, 
because  they  were  in  the  harbor,  although  the 
(quantity  of  land  conveyed  and  the  length  of  the 
lines  would  have  been  satisfied  by  applying 
them  to  the  upland  alone.  In  the  case  of  Cocke- 
rell  y.  McQuinn,  4  T.  B.  Mon.  62,  the  cir- 
cuit court,  in  ejectment,  had  instructed  the 
iury  upon  a  ouestion  of  boundary  that  the  fol- 
lowing calls  in  the  patent:  "thence  from  the 
fourth  cotirse  down  the  river  these  several 
courses  should  be  construed  by  the  jury  as  a  call 
to  rtm  down  the  river  bounding  thereon,  with  its 
meanders,"  etc.    The  Supreme  Court,  to  wh<mi 

'<»  cause  was  carried  by  writ  of  error,  says: 

u  cases  of  boundary  which  depend  upon  the 
swearing  of  witnesses,  it  would  no  douot  be  in- 
321*]  competent  *for  the  court,  by  any  sort  of 
instructions  that  might  be  given,  to  withdraw 
from  the  jury  a  decision  upon  the  weight  of  the 
testimony  and  the  facts  which  the  testimony 
conduces  to  establish."  But  the  case  under  con- 
sideration is  not  one  of  that  sort.  The  question 
for  our  consideration  involves  no  inquiry  into 
the  testimony  of  witaeesefe;  but^  on  the  con- 
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trnry,  in  the  absence  of  all  parol  evidence  as  to 
marked  lines,  presents  for  the  determination  of 
the  court  the  construction  of  the  calls  for  bound- 
ary mentioned  in  the  patent,  and  surely  none 
will  pretend  that  the  legal  construction  of  a 
patent  is  not  a  matter  proper  for  the  decision  of 
a  court.  If,  in  the  first  branch  of  the  instruc- 
tions, the  court  was  correct  in  supposing  that 
the  call  in  the  patent  to  run  down  the  river 
these  several  courses,  etc.,  should  be  construed 
as  a  call  to  run  down  the  river,  it  was  unques- 
tionably correct  to  instruct  the  jury  that  the 
north  fork  between  the  fourth  comer  of  the 
patent  and  the  beginning  formed  part  of  the 
boundary;  and  that  in  the  first  branch  of  the  in- 
struction the  court  gave  a  correct  construction 
of  the  calls  of  the  patent,  we  apprehend  there 
can  be  no  ground  for  reasonable  doubt. 

In  the  case  of  yetcBom  v.  Pryor,  7  Wheat. 
10,  it  is  laid  down  by  this  court  as  a  rule  for  the 
construction  of  surveys  and  flranta,  that  the 
most  material  and  certain  calls  must  control 
those  that  are  less  material  and  certain.  A  call 
for  a  natural  object,  as  a  river,  a  known  stream, 
or  a  spring,  or  even  a  marked  tree,  shall  control 
both  course  and  distance. 

The  recent  decision  of  French  y.  Bankhead, 
in  the  11th  of  Gratt.  136,  decided  by  the  su- 
preme court  of  Virginia,  within  which  state 
are  the  lands  embra^  in  this  controversy,  has 
an  important  bearing  upon  the  cause,  as  it  shows 
the  interpretation,  oy  the  highest  tribunal  of 
that  state,  of  grants  made  by  her  with  refer- 
ence to  lines  running  to  watercourses,  and  of 
the  effect  of  watercourses  upon  such  bound- 
aries. In  the  case  just  mentioned  it  was  ruled 
that  the  water  boundary,  though  run  by  course 
and  distance,  would  be  controlled  by  the  actual 
course  of  the  shore,  and  would  pass  the  right 
to  the  property  of  low-water  mark. 

Upon  the  reasoning  hereinbefore  declared, 
and  upon  the  authorities  cited,  to  which  others 
might  be  added,  we  are  of  the  *opinion  [*328 
that  the  patent  from  the  state  of  Virginia,  of 
the  date  of  July  29,  1851,  was  unwarranted  and 
illegal,  as  having  embraced  within  it  lands 
which  were  not  waste  and  unappropriated,  but 
which  had  been  previously  granted  by  competent 
authority,  and  long  in  ^e  possession  of  tte 
pitentee  and  those  claiming  title  under  him. 
We  are  further  of  the  opinion  that  the  con- 
struction of  the  circuit  court  in  relation  to  the 
character  and  effect  of  the  elder  and  junior 
grants  of  the  land  in  controversy  was  correct, 
and  that  its  decision  should  therefore  he,  as  it  ts 
liereby  termed,  with  costs. 


THE  UNITED  STATES,  Plff.  in  Brr^ 

V. 

THE  CITY  BANK  OF  COLUMBUa 
(See  8.  C.  21  How.  856^66.) 

Cashier  of  hank,  when  cannot  create  agenoff  for 
hank — authority  of, 

A  letter  written  by  the  cashier  of  a  bank,  that 
the  bearer  was  authorised  to  contract,  on  behalf  of 
the  bank,  for  the  transfer  of  money  from  the  east 
to  the  south  or  west  for  the  government  does  not 
come  within  his  duties  or  authority  as  cashier,  and 
does  not  bind  the  bank. 

The  ordinary  duties  of  cashiers  of  hanks  do  not 
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eomprHiend   a  contract  which   iDvolves  the  paj- 
ment  of  money,  made  by  a  cashier,  without  an  ex- 

gresB  delegation  of  power  from  a  board  of  directors 
>  do  so  unlets  it  has  been  loaned  in  the  usoal  way. 
Nor  can  a  cashier  create  an  agency  for  a  bank 
which  he  had  not  been  authorized  to  make  by  those 
to  whom  has  been  confided  the  power  to  manage 
Its  business,  both  ordinary  and  extraordinary. 

Arffued  Jan.  27, 1859.      Decided  Feb.  H,  1869. 

IN    ERROR   to    the    Circuit    Court    of   the 
United  States  for  the  Southern  District  of 
Ohio. 

This  action  was  brought  in  the  court  below 
by  the  plaintiffs  in  error,  to  recover  the  sum  of 
$100,000.  The  trial  of  the  cause  in  the  said 
court  having  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  defendant^  the  plaintiffs 
sued  out  this  writ  of  error. 

The  facts  of  the  case  are  more  fully  stated  by 
the  court. 

Mr.  J.  8.  Black,  Atty.  Qen.,  and  Mr.  Hull 
for  the  plaintiffs  in  error. 

Mr.  Hearj  Stamberry,  for  defendant  in 
error: 

The  first  inquiry  is  ai  to  the  power  of  the 
cashier^  in  virtue  of  his  office,  to  make  such  u 
oontract  as  the  one  in  ouestion,  or  rather  to 
snthorijee  another  to  maice  it. 

The  powers  and  duties  of  a  hank  cashier  have 
been  more  than  once  considered  and  defined  by 
this  court. 

In  Fleehner  t.  Bank  of  the  U.  S.  8  Wheat. 
860,  the  powers  of  a  cashier  are  very  fullv 
stated,  aira  it  is  said  that  he  is  intrusted  with 
the  funds  and  securities;  that  he  is  authorized 
to  receive  and  pay  debts;  to  draw  checks  on 
other  banks,  and  indorse  the  negotiable  securi- 
ties. In  Bank  of  U.  8.  v.  Dunn,  6  Pet.  59,  the 
court  says:  '*The  agreement  was  not  made  with 
those  persons  who  nave  power  to  bind  the  bank 
in  sufili  cases.  It  is  not  the  duty  of  the  presi- 
dent or  cashier  to  make  such  contracts,  nor  have 
they  power  to  bind  the  bank  except  in  the  dis- 
charge of  their  ordinanr  duties.  All  discounts 
are  made  under  the  authority  of  the  directors, 
and  it  is  for  them  to  fix  any  conditions  which 
mav  be  proper  in  loaning  money." 

1^  also,  Kirk  v.  Bell,  12  Eng.  L.  &  Eq.  389 ; 
Bovi  V.  Thompson,  5  N.  Y.  332. 

It  is  stated  in  the  record  that  the  city  bank 
is  a  corporation  formed  under  the  bank  act  of 
Ohio  of  1845. 

Ohio  Stats,  vol.  XLin.  p.  24. 

The  49th  section  of  toe  act  provides  that 
'Hhe  affairs  of  every  company  formed  and  or- 
ganized to  carry  on  the  business  of  bankihg 
under  the  provisions  of  this  act,  shall  be  man- 
aged b^  not  less  than  five  nor  by  more  than 
nme,  directors." 

See,  also,  the  G6th  and  67th  sections  of  the 
same  act,  and  the  case  of  Bank  of  Augueta  v. 
BarU,  13  Pet.  587. 

Upon  these  authorities  and  this  carefully 
guarded  cbarter,  it  is  impossible  to  maintain 
that  sndi  a  contract  as  we  have  here  was  within 
the  power  of  the  cashier. 

In  the  first  place,  it  would  be  a  matter  of 
grave  consideration  and  very  proper  for  the  de- 
Bberate  judgment  of  the  board  of  directors,  to 
enter  into  any  pecuniary  liability  to  the  United 
States,  subjecting  the  bank,  it  might  be,  to  the 
serious  consequences  which  attach,  on  the  foot- 
ing of  priority  of  warrants  from  the  Treasury 
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Department,  for  delinquency  in  meeting  an  en- 
gagement touchine  the  public  money.  So,  too 
the  magnitude  of  the  sum,  the  distant  point  of 
payment,  the  uncertainties  and  fluctuations  in 
the  rates  of  exchange,  the  place  of  making  the 
contract,  the  place  of  its  performance  both 
without  the  state  in  which  the  bank  was  situ- 
ated, the  danger  of  violating  the  charter,  and 
the  amount  of  debt  incurred,  all  these  consid- 
erations demand  the  supervision  of  a  managing 
element  of  the  corporation. 

2.  The  provisions  of  the  charter  do  not  en- 
large the  usual  powers  incidental  to  the  office. 
As  to  the  by-law,  it  specifically  limits  the  pow- 
ers of  the  cashier  to  the  transaction  of  "the  or- 
dinary business  of  the  bank,"  and  carefully  ex- 
cludes "any  discount  negotiations  or  contract." 

3.  The  only  effect  of  tne  letter  of  the  cashier 
being  copied  into  the  letter  book  would  be,  to 
raise  a  presumption  of  knowledge  on  the  part 
of  the  curectors;  but  as  it  was  proved  that  it 
was  not  the  usage  of  bank  directors  to  inspect 
the  Jetter  book  no  such  presumption  is  raised. 

4.  The  knowledge  of  Miner,  one  of  the  di- 
rectors, does  not  bind  the  bank  in  a  matter 
which  requires  the  knowledge  and  sancti<m  of 
the  board. 

5.  It  may  be  argued  that  the  letter  of  Moodie 
purports  to  be  a  certificate  that  Miner  was  duly 
authorized  by  the  bank;  and  as  the  cashier  is 
the  certifying  officer  of  the  acts  of  the  board, 
the  bank  is  estopped  from  denying  the  truth 
of  this  certificate. 

But  this  letter  contains  no  certificate  of  an 
authority  given  by  the  board ;  but  if  it  did,  the 
bank  would  not  be  bound.  The  princi[)al  is  not 
liable,  where  the  agent  clothes  his  unau- 
thorized act  with  a  fiuse  representation  of  au- 
thority. 

This  subject  is  well  discussed  in  The  Mechan- 
ics' Bank  v.  The  N.  7.  d  N.  H.  R,  Co.  13  N.  Y. 
G3». 

There  was  no  error  in  the  diarge  of  the  court 
whether  we  consider  the  authority  of  the  cashier 
as  depending  on  the  nature  of  his  office,  or  the 
provisions  oi  the  charter. 

This  cashier  had  no  power  to  constitute  the 
agency  of  Miner,  or  to  bind  the  bank  in  the 
premises. 

Mj.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  onlv  question  arising  on  this  record  is, 
whether  the  court  erred  in  so  much  of  the 
charjB^e  to  the  pury  as  is  set  out  in  the  bill  of  ex- 
ceptions. Objections  were  taken  in  the  course 
of  the  trial  to  testimony,  but  no  exceptions 
were  taken  to  the  rulings  of  the  court  upon 
them.  The  declaration  m  the  case  contained 
two  counts— one  of  them  alleging  that  a  con- 
tract had  been  made  between  uie  City  Bank  of 
Columbus  and  the  United  States,  by  which  the 
bank  agreed,  on  the  Ist  November,  1856,  to 
transfer  $100,000  of  the  public  money  from 
New  York  to  New  Orleans  by  the  1st  of  Jan- 
uary, 1851,  free  of  charge;  and  the  other  ac- 
count for  monev  had  and  received  by  the  bank 
for  the  use  of  the  United  States.  * 

The  charge  given  bv  the  court  was  confined 
to  the  first  count.  The  bill  of  exceptions  sets 
out  the  following  evidence,  which  was  intro- 
duced by  the  United  States  to  show  a  contract 
with  the  bank. 
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treMiiiy.  The  ^'Imw  ]•;  *A  eommlttM  of 
two  sh&ll  be  appointed  eveir  six  miHLthi  to  ad' 
vise  with  the  presidcDt  and  cashier.  In  thdr 
absence,  all  the  ordinary  businewi  of  Uie  bank 
may  be  done  by  the  prenident  and  etuhier;  aad 

Sir:    The  bearer,  ColonM   William  Miner,  >  if  either  of  them  be  not  present,  then  by  tt* 

director  of  this  bank,  is  authorized,  on  behall  othor  alone;   but  any  discount,  negotiation  or 

of  this  institution,  to  make  proposals  (or  th<  eontraet.  whether  made  by  the  board  or  «m- 

purchase  of  United  States  stocks  to  the  amount  mittee,  is  to  be  done  by  the  consent  of  all  pre*- 

of  one  hundred  thousand  dollars.     He  is  alsc  ent." 

author!?^,  it  conitistent  with  the  rules  of  th(  It  was  also  shown  that  there  had  not  been  i 
Treasury  Department,  to  contract,  on  behalf  ol  meetinfr  of  the  directors  in  either  July  or  .An- 
thii  institution,  for  the  transfer  of  money  from  ^st,  1S60.     Hiat  there  had  been  a  meeting  on 
the  east  to  the  south  or  west,  for  the  govern-  the  21st  September,  1R50,  and  anotlier  Novem- 
ment.  ber  4th.  1850,  nine  days  b^eve  the  cashier  gan 
I  have  the  honor    to   be,   air,  jour  obedient  hit  tetter  to  Miner,  and  three  daya  after  tbi- 
aervant,                        Thomaa  Hoodie,  Cashier.  date  of  Miner's  contract,  to  transfer  the  monef 
Hon.  Thomas  Corwin,  from   New   York   to   New   Orleans.     The   min- 
tjecretary  of  the  Treasury,  Washington  dtj.  ut«B  of  the  bank,  as  kept  bv  the  cashier,  of  th* 
_.  ,     ,  ,.                           .  J   !.„  Bi      •.-         .  meetinffs  of  the  directors,  3o  not  show  any  in- 
This  letter  wa.  pr«enW  by  Mr.   Miner  to  tention  upon  the  part  of  the  directors  to  wter 
Mr.  Corwm  on  the  1st  of  November,  I860.    On  i„t„  .  ^^„ct  fof  the  purpose  of  buying  stoel 
the  J»me  day   Mr.  Corwm  wrote  to  Mr.  Miner  „,  ^^^  United  States,  or'for  the  transmission  of 
the  following  letter.  ^^^  ^^^^^  ^f  ^^^  \}n\ttA  States  from  the  East 
Treaau^  Department,  November  1,  1350.  to  the  South  or  West,  aa  Moodie  expresses  it  is 
361*1  'Sir:    Your  proposition  of  this  date,  to  his  letter;  or  that  after  the  negotiation  of  Mio- 
transfer  $100,000  from  New  York  or  Philadel-  er,  and  his  receiving  the  money  from  the  assist- 
phln  to  New  Orlcana,  by  the  first  January  next,  ant  treasurer  in  New  York,  that  the  directors  or 
free  of  charge  to  the  department,  is  accepted,  president  of  the  bank  had  any  knowledge  of 
You     will  receive  herewith  a  transfer  draft  on  the  transaction  until   after  Miner's   default  U> 
the  assistant  trensurer  at  New  York,  in  favor  pay  the  amount  at  New  Orleans.     Moodie  tes- 
of  the  assintant  treasurer  at  New  Orleans,  for  tifiet  that  he  wrote  the  latter  of  the  26th  of  Oe- 
9100,000.  with  the  authority  indorsed  to  make  tober.   1S60,   for   Miner   to  negotiate   with  tht 
tiie  payment  at  New  York  to  you.  secretary  of  the  treasury,  without  the  knowi- 
1  am,  very  respectfully,  edge  of  the  president  or  any  of  the  director*  of 
Thomaa  Corwin,  Secretary.  the  bank,  except  Miner  himselfi  and  that  the 
fact  that  such  a  letter  had  been  written  waa  not 
This  was  followed  bv  an  undertaking  for  the  communicated  by  him  to  any  of  the  director! 
transfer  of  $100,000  for  the  government  from  until  January  after,  though   he  had  caused  ■ 
New  York  to  New  Orleans:  copy  of  it  to  be  put  in  the  letter  book.     All  of 
-,    L-   _.         -»      »T         u      .    men  *^''*  directors,   at  the  time  of  the  transaotion. 
Washington  city,  November  1,  I860.  ^ave  sworn  that  Moodie  had  not  been  author 
This  will  certify  that  I  have  contracted  with  j^^^  ^y  the  board  or  by  any  of  themselvec  M 
theUnit«d  States  Treasury,  as  the  agent  (^  th^  co„Btitut«  Miner  such  agent;  that  they  had  no 
City  Bank  of  Columbus,    to    transfer  1100,000  knowledge   of   Mood ie's   letter,   and   that   they 
from  New  York  to  New  Orl^n8,to  be  de[>oBited  ^„„  sanctioned  the  same.     And  there  is  other 
■n  the  Treasurv  at  the  latter  named  city   by  testimony  in  the  case,  that  Moodie.  as  cashier, 
the  first  day  of  January,  1851.  free  of  charge,  ^sd  not  the  power  to  depute  Miner  for  any  su-h 
I  have,  in  pursuance  of  aaid  contract   this  day  p„rpo^.,  a„a  that  it  'would  not  have   f368 
received  a   draft    in    my    own    hand   for   one  b-^n  done  but  by  a  resolution  of  the  board  of  di 
hundred  thousand  dol  a rs  on  the  United  States  ^^ors.     Upon  this  evidence,   and   some  other 
rreasury  nt  New  York  city,  which  is  to  be  ac-  ^^ich  it  is  not  material   to  notice,  the  court 
counted  for  in  said  contract.  charged  the  jury.     After  they  had  retired,  and 
William  Miner.  consulted  for  some  lima,  they  came  into  eourt 
Miner   received  the  draft,   and  cashed  it  in  ""d   -"I"^    for   further   instructions,    and   th* 
rson  on  the  2d    November,    18S0;  but  what  «>urt  gave  them  the  following  charge  in  refer- 
,.e  did  with  it  no  one  know*.,  or  this  record  does  ''5'^.  **'.^^*  '""t^""  ^^  T^'".,.*'"  ?"*,  5"?°^ 
not  show.    It  is  certain  that  it  was  not  repaid  °'  ^^''f/'^'""^""'.;,     "'*V!*^''''y  '"""S  "J  «■"■ 
in  New  Orleans  according  to  the  contract;  and  '•*'"'^  *''"  '^"^  »"*!«"  ""y  .?i™1'*i."'V  '"•,"7" 
there  are  no  proofs  on  This  record  which  can  "=^-  ""/l  >!"<*  >»*"  *'^*"7'?^°"*i*'*  "^""'""(t* 
raise  a  presumption  that  the  Bank  of  CoJum  "r  authority  of  the  board  of  directors  or  any  of 
bus  ever  receives  a  dollar  of  it.    There  is  proof  them  mdividually,  except  Miner,  and  that  the 
that  Miner  wns  all  that  time  a  director  of  the  J^""^.  "J.  "'"^^  T!.  "°^  <«""'t>tut«l  by  or 
bank,  and  that  Moodie,  who  gave  him  the  letter  !>'"?.""'»,*"«  'w'a  of  directors,  or  the  directori 
t«  the  secretary  of  the  treasury,  was  the  cash-  "«l'vidiially,  or  any  of  them  except  Miner,  but 
ier,  and  that  he  signed  his  name  to  the  letter  as  "O'  t""  "''^  "^  the  cashier  alone;  and  if  they 
cashier,  and  that  the  letter  had  been  copied  into  'hould  find  that  Moodie  hsd  no  power  as  eash- 
the  letter  book  of  the  bank.     A  by-law  of  the  i^'.  except  such'  as  belonged  to  the  office  of  oash- 
bank  was  also  put  in   proof,  w  show  that  it  ier  genernlly,  or  such  as  are  given  by  the  char- 
might  be  inferred  from  it  that  he  had  authority,  ter  or  by  the  by-law  or  other  law  or  usaf^e  of 
as  cashier,  to  empower  Mr.  Miner,  aa  a  director  the  said  bank,  that  the  defendant  waa  not  con- 
362*]  of  'the  hnnk,  to  enter  into  such  a  con-  eluded  by  that  letter,  and  is  not  bound  by  the 
tmrt  u  he  had  made  with  the  secretair  of  the  oontract  made  by  Miner,  without  iome  subee 
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quent  mtification  of  the  same,  though  the  secre- 
tary had,  in  contracting  with  Miner,  relied  up- 
on it  as  the  act  of  the  bank." 

To  this  charge  the  plaintiff  excepted,  and, 
on  account  of  that  exception  alone,  the  case 
has  been  brought  to  this  court  by  writ  of  error. 
In  our  opinion,  no  charge  could  have  been  more 
comprehensive  of  the  merits  of  the  case,  more 
precise  in  its  application  to  the  particulars  of 
the  testimony  introduced  by  the  plaintiff  and 
the  defendant,  or  more  expressive  of  what  th** 
law  is  upon  such  a  state  of  facts.  It  is  all  that 
the  litigants  could  have  expected,  and  is  liberal 
to  both.  It  is  also  in  coincidence  with  the 
views  generally  entertained  of  the  powers  and 
duties  of  the  cashiers  of  banks,  by  those  most 
familiar  with  the  management  and  business  of 
banks,  and  perfectly  so  with  such  as  have  been 
expressed  by  this  court  in  previous  reported 
cases.  In  Fleckner  v.  The  Bank  of  the  United 
States,  8  Wheat.  388,  356,  357,  this  court  said, 
the  charter  authorizes  the  president  and  direct- 
ors to  appoint  a  cashier  ana  other  officers  of  the 
bank,  and  gives  the  president  and  directors,  or 
a  majority  of  them^  full  power  and  authority 
364*]  to  make  all  such  rules  and  ^regulations 
for  the  government  of  the  affairs  and  conduct- 
ing the  business  of  said  bank,  as  shall  not  be 
contrary  to  the  act  of  incorporation.  It  con- 
tains no  regulations  as  to  the  duties  of  cashiers ; 
with  the  directors  it  would  rest  to  fix  the  du- 
ties of  cashier  or  other  officers.  Whether  they 
have  made  any  regulation  upon  this  subject, 
does  not  appear;  uut  the  acts  of  the  cashier,  done 
in  the  ordinary  course  of  the  business  actually 
eonflded  to  sndi  an  officer,  may  well  be  deemed 
prima  facie  evidence  that  they  fell  within  the 
scope  of  his  duty.  In  the  case  of  Bank  of  the 
United  States  ▼.  Ihmn,  6  Pet.  51,  the  court 
would  not  permit  the  president  and  cashier  of 
tlie  bank  to  bind  it  by  their  agreement  with  the 
indorser  of  a  promissory  note,  that  he  should 
not  be  liable  on  his  indoniement.  It  said  it  is  not 
the  duty  of  the  cashier  and  president  to  make 
such  contracts,  nor  have  they  power  to  bind  the 
bank,  exoept  in  the  discharge  of  their  ordinary 
duties.  All  discounts  are  made  under  the  au- 
thority of  the  directors,  and  it  is  for  them  to 
fix  any  conditions  which  they  may  think  proper 
in  loaning  money.  The  court  defines  the  cash- 
ier of  the  bank  to  be  an  executive  officer,  by 
whom  its  debts  are  received  and  paid,  and  its 
securities  taken  and  transferred,  and  that  his 
acts,  to  be  binding  upon  a  bank,  must  be  done 
wit4iin  the  ordinary  course  of  his  duties.  Hi^ 
ordinary  duties  are  to  keep  all  the  funds  of  the 
bank,  its  notes,  bills,  and  other  choses  in  action, 
to  be  used  from  time  to  time  for  the  ordinanr 
and  extraordinary  exigencies  of  the  bank.  He 
usually  receives  directly,  or  through  the  sub- 
ordinate officers  of  the  bank,  all  moneys  and 
notes  of  the  bank,  delivers  up  all  discounted 
notes  and  other  securities  when  thev  have  been 
paid,  draws  checks  to  withdraw  the  funds  of  the 
bank  where  they  have  been  deposited,  and,  as 
the  executive  officer  of  the  bank,  transacts  most 
of  its  business. 

The  term  "ordinary  business,"  with  direct 
reference  to  the  duties  of  cashiers  of  banks,  oc- 
aors  frequently  in  English  cases,  and  in  the  re- 
ports of  the  decisions  of  our  state  courts,  and 
m  no  one  of  them  has  it  been  judicially  allowed 
to  comprehend  a  contract  made  by  a  cashier, 
21  Uow. 


without  an  express  delegation  of  power  from 
a  board  of  directors  to  do  so,  which  involves 
the  payment  of  money,  unless  it  be  such  as  has 
been  loaned  in  the  *usual  and  custo-  [*365 
mary  way.  Nor  has  it  ever  been  decided  that  a 
cashier  could  purchase  or  sell  the  property,  or 
create  an  agency  of  any  kind  for  a  bank  which 
he  had  not  been  authorized  to  make  by  those  to 
whom  has  been  confided  the  power  to  manage 
its  business,  both  ordinary  and  extraordinary. 
The  case  of  Kirk  v.  Bell,  71  Eng.  C.  L.  Rep. 
389,  and  that  of  Boyt  v.  Thompson,  5  N.  Y.  320, 
were  very  appropriately  cited  by  the  counsel  of 
the  appellee,  in  this  connection;  and  we  think 
the  safe  rule  in  all  instances  of  acts  done  by 
the  officers  of  corporate  companies,  or  by  those 
who  have  the  management  of  their  business, 
from  which  contracts  are  alleged  to  have  been 
made,  is,  to  test  that  fact  by  an  inc^uiry  into 
the  corporate  ability  which  has  been  given  them 
and  to  their  subordinate  officers,  or  which  the 
directors  of  the  company  can  confer  upon  the 
latter  to  act  for  them.  Such  was  the  view  of 
this  court  when  it  decided,  in  the  case  of  The 
Bank  of  the  United  States  v.  Dunn,  6  Pet.  51, 
that  a  release  given  by  its  president  and  cashier 
to  the  indorser  of  a  promissory  note  of  his  Ha- 
bility  upon  it.  did  not  bind  the  bank,  neither 
nor  botn  having  any  authoritv  to  make  con- 
tracts of  that  kind.  The  case  before  us  is  one 
in  which  a  cashier  acts  alone,  and  in  which  he 
testifies  that  he  did  so  without  any  consultation 
with  the  president  or  directors  of  the  company, 
and  of  which  they  had  no  information  from  him 
of  the  transaction  until  after  the  failure  of  Min- 
er to  pay  the  money  in  New  Orleans.  The  act 
under  whidi  the  City  Bank  of  Columbus  be- 
came a  corporation  does  not,  in  any  part  of  it, 
give  any  power  to  a  cashier  to  act  independ* 
ently  of  the  directors.  No  specific  power  is 
given  to  the  directors  to  appoint  a  cashier.  In 
the  general  power  given  to  the  directors  to  ap- 
point officers  to  do  the  ordinary  business  of  the 
bank,  they  have  an  authority  to  appoint  a  cash- 
ier, and  such  an  appointment  is  a  limitation  of 
that  officer's  executive  function  in  doing  the 
business  of  the  bank.  It  cannot  be  pretended 
that  the  directors,  as  a  whole,  or  any  one  of 
them,  except  Miner,  consented  to  the  cashier's 
designation  of  Miner  for  any  such  purpose  as 
was  concluded  between  them,  to  induce  the  sec- 
retary to  believe  that  Miner  was  the  agent  of 
the  bank,  either  to  buy  stock  of  the  United 
Stat^  or  enter  into  'contracts  for  the  [*366 
transmission  of  money,  free  of  charge,  to  tho.'H) 
posts  where  the  United  States  should  designate 
it  to  be  put.  Such  a  power  in  the  secretary  of 
the  treasury  is  a  necessary  one  for  the  transac- 
tion of  the  business  of  the  government,  pervad- 
ing, as  it  does,  every  part  of  the  country.  The 
exercise  of  it,  however,  requires  great  care  and 
caution  in  the  selection  of  agents  for  such  a  pur- 
pose and  no  authority  short  of  the  most  certain 
should  be  taken  to  establish  the  representative 
character  of  any  one  for  a  private  company  or 
corporation  to  enter  into  such  a  contract  with 
the  secretary. 

The  United  States,  as  plaintiff  in  this  action, 
has  failed  to  establish  the  contract  which  it  al- 
leges in  its  declaration  had  been  made  with  the 
City  Bank  of  Columbus,  for  the  transmission 
of  money :  and  ice  direct  the  judgment,  given  in 
(lie  court  below,  to  be  affirmed, 

133 


;5y4-397 


SUPBEME  COXTBT  OF  THE  UNITED   STATES. 


Dec.  Tesit, 


FRANCIS  MARTIN,  Administrator  of  Dennis 
T.  Dcmovan,  Deceased,  Plff.  in  Err,, 

V. 

CHRISTIAN  IHMSEN. 

(See  8.  0.  21  How.  894-307.) 

in  Louisiana,  assignee  of  account  may  sue  in 
his  ovm  name — novelty  in  practice — proceed- 
ings in  state  court,  when  interruption  to  pre- 
scription. 


In  Lonisiana,  b/  the  rule  of  the  civil  law,  the 
equitable  owner  of  an  account  can  sustain  suit  In 
hiB  own  name ;  and  assignments  to  prove  his  title 
may  be  received  In  evidence. 

Where  the  district  judge  refused  to  sign  and  seal 
a  bin  of  exceptions  six  months  after  trial,  but 
signed  a  bill  of  exceptions  taken  to  his  decision 
refusing  to  sign  one;  this  Is  a  novelty  In  practice 
which  requires  no  notice. 

The  proceedings  In  the  fourth  district  court 
were  an  Interruption  of  the  prescription  pleaded 
within  the  8484th  and  3485th  sections  of  the  Civil 
Code  of  Louisiana. 


Argued  Jan,  25,  1859,    Decided  Feb.  U,  1859. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

This  case  arose  on  a  petition  filed  in  the  court 
below,  by  the  defendant  in  error,  to  recover  the 
balance  of  accounts  alleged  to  be  due  from  the 
defendant  below  to  the  firm  of  Owen  A  Ihmsen. 

The  case  was  tried  without  a  jury^  and  re- 
sulted in  a  judgment  in  favor  of  the  petitioner 
for  $20,148..50,  with  interest  and  costs;  where- 
upon the  defendant  brought  the  case  here  on  a 
writ  of  error. 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Mr.  R.  H.  Gillet,  for  plaintiff  in  error: 

L  The  evidence  of  Richards  concerning  plain- 
tilTs  accounts  was  illegal,  and  ought  to  oe  re- 
jected. 

Church  V.  Hubhart,  2  Cranch,  187 ;  Smith  v. 
Carrington,  4  Cranch,  62;  McLanahan  T.  Uni- 
versal Ins.  Co.  1  Pet.  170;  Arthurs  v.  Hart,  17 
How.  6. 

2.  The  papers  purporting  to  be  an  assign- 
ment of  tne  demand  in  question  from  C.  and 
F.  R.  Lorcnz  and  J.  J.  Gray  to  the  plaintiff 
were  improperly  admitted  in  evidence. 

(a)  No  such  transfer  was  alleged  in  the  peti- 
tion. 

(&)  The  laws  of  Pennsylvania  did  not  au- 
thorize the  administrators  of  Frederick  Lorenz 
to  sell  and  convey  a  demand  contracted  in 
T^iOuisiana  against  a  resident  there,  so  as  to  au- 
thorize the  purchaser  to  sue  in  the  latter  state. 

IHxon  V.  Ramsay,  8  Cranch,  310;  Kerr  v. 
Moon,  0  Wheat.  565;  Vaughan  v.  Uorthrup,  15 
Pet.  1 ;  Fentcick  v.  Sears,  1  Cranch,  258. 

3.  There  is  no  sufficient  evidence  that  Owen 
and  Ihmsen  ever  assigned  the  demand  in  ques- 
tion to  Frederick  Lorenz. 

La.  Code,  arts.  1758,  1769,  1792,  2413,  2414. 

4.  The  court  erred  in  refusing  to  prepare  and 
report  a  statement  of  the  tacts  proved  in  this 
caufte. 
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17.  S.  V.  King,  7  How.  833,  844 ;  La.  Code  Pr. 
602,  603;  Weems  v.  George,  13  How.  190. 

5.  The  demand  in  question  was  barred  by  the 
statute  of  limitations. 

La.  Sees.  Laws,  pp.  90,  91,  5th  March,  1852; 
the  act  of  March  14,  1848;  Bank  of  Alabama  ▼. 
Dalton,  9  How.  522. 

Mr.  J,  P.  Benjamin,  for  defendant  in  error: 

The  allegation  in  the  petition,  that  the  plain* 
tiff  below  was  "transferee  of  Frederick  Lorenz, 
who  was  transferee  of  Owen  and  Ihmsen^"  was 
sufficient  under  the  practice  of  Louisiana. 

McGrew  v.  Browaer,  2  Mart.  N.  S.  17;  Orjf 
V.  Winter,  4  Mart  N.  S.  280;  Childress  t.  Da- 
vis, 16  La.  492. 

The  objection  thsrt  "it  did  not  appear  that  by 
the  laws  of  Pennsylvania  the  administrator  had 
the  right  to  make  such  transfer,"  is  evidently 
an  objection  not  to  the  admissibility,  but  to  the 
effect  of  the  instrument. 

The  next  objection  was,  that  the  transfer 
from  Owen  and  Ihmsen  to  Lorenz  "was  not 
signed  by  Ix)renz,  nor  was  there  any  proof  that 
he  had  accepted  the  transfer.*' 

We  know  of  no  rule  of  law  which  requires  the 
assignment  of  a  debt  to  be  signed  by  the  as- 
signee. The  refusal  of  the  district  judge  to  pre- 
pare a  statement  of  facts  after  judgment  cannot 
constitute  error  in  the  judgment  so  as  to  justify 
its  reversal. 

As  to  the  plea  of  prescription : 

1.  The  court  below  was  satisfied,  upon  the 
proof,  that  plaintiff  in  error  owed  the  whole 
amount,  which  he  was  condemned  to  pay. 

2.  The  defendant  in  error  had  furnished  sat- 
isfactory proof  of  his  title  to  the  debt. 

3.  The  prescription  was  interrupted  by  a  liti- 
gation, wnich  was  pending  between  the  parties 
shortly  before  the  present  suit  was  instituted. 

Mr.  Justice  Ghrler  delivered  the  opinion  of 
the  court: 

Donovan  was  defendant  below  in  an  action 
for  a  balance  of  accounts,  claimed  aa%.due  by 
him  to  the  firm  of  Owen  A  Ihmsen.  This  claim 
had  been  transferred  by  that  firm  to  one  Fred- 
erick Lorenz,  and,  after  his  death,  transferred 
to  Ihmsen,  the  plaintiff  below. 

The  cause  was  tried,  by  consent  of  parties, 
without  the  intervention  of  a  jury;  consequent- 
ly, the  exceptions  to  the  admission  of  testimony 
are  irregular,  and  need  not  be*  particularly  no- 
ticed. Besides,  we  can  see  no  good  ground  of 
objection  to  the  evidence  of  confessions  and  ad- 
missions of  a  party,  consisting  of  accounts  ren- 
dered in  a  former  controversy  on  the  same  sub- 
ject, before  arbitrators.  The  award  itself  was 
not  received  by  the  court  as  evidence  of  the 
amount  of  debt  due,  because  it  had  been  set 
aside  for  some  irregularity. 

The  objections  to  the  admission  of  the  paper 
showing  the  transfers  of  the  account  were  equal- 
ly without  foundation.  By  the  law  of  Pennsyl- 
vania, where  these  transfers  were  made,  Ihmsen 
would  have  an  equitable  interest  in  the  account; 
but  in  that  state  the  mere  eouitable  assignee  of 
an  account  would  not  sue  in  his  own  name,  such 
chose  in  action  not  being  assignable  at  common 
law.  Tliere  the  suit  would  have  been  brought 
in  the  name  of  Owen  ft  Ihmsen,  the  original 
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creditors,  for  the  nae  of  T^renz,  Ihmsen,  or  any  THE  UNITED  STATES,  Appt^ 

person  holding  the  equitable  right  to  the  ac-  v, 

count.     But  in  J..oui8iana,  where,  by  the  rule  of  MICHAEL  C.  NYE. 

the  civil  law,  there  is  no  such  distinction  bo- 

twetfn  the  legal  and  equitable  title,  Ihtnsen,  a»  (See  8.  C.  21  How.  408-412.) 

306*]  equitable  owner,  could  'sustain  the  suit 

in  his  o^Ti  name,  and  the  assignments  admitted  Suiter's  **general  titled* — not  valid — abrogated 

to  prove  his  title  were  .properly  received.  — copy  given  after  abdication  of  MicheliO' 

This  case  was  tried  at  Aprifterm,  1856.   The  rena  conferred  no  title, 
president  judge  has  reported  his  finding  of  the 

facU,    and    his   judgment   thereon.     Some    six  ^  Mlcheltorena,  goyernor  of  California,  while  con- 

months  afterward,  the  defendants  below  made  l^,f,  ^"ete'rmlneno  S?l/rh1m  "from  Tbr^inY^^ 

up  a  statement  of  facts  (to  which  the  plaintiff  Issued  a  decree  bv  which  he  conferred  upon  cltl- 

refused  his  assent)  and  presented  it  to  the  dis-  fr^So^i'iLi^^^^^"?^'**!  I*"***'  the  property  of  the 

....J            jj'        JJ41.J.1.      I.     ij        1  lands  desiRnuted   ip  their  respective  appncatioDS, 

tnct  judge,  and  demanded  that  he  should  seal  a  and  who   had  obtained  the  favorable  informe  of 

bill  of  exceptions.     This  the  judge  properly  re-  said  Sutter,  authorizing  Sutter  to  give  them  here- 

fiispd  to  do  hut  ftifmed  a.  bill  of  eYcentions  tak-  ^f\^^  *  *^®Py  thereof,  to  serve  them  for  a  formal 

lusea  to  ao,  out  signea  a  oiii  oi  exceptions  tak  j,^,^   ^^  present  to  the  government  in  order  to  ex- 

en  to  his  decision  refusing  to  sign  one.     This  tend  the  title  in  due  form.     Such  decree  was  sent 

novelty  in  practice  requires  no  further  notice.  to  Sutter  to  enable  him  to  raise  a  military  force  to 

ITie  only  question  of  law  arising  on  the  facts  ?.J^\Va,  fitfe."""""'  "^  """  *'°'''^°  "  ®""^''" 

of  this  case  as  reported  by  the  court  was  on  the  Held,  that  the  decree  had  no  signiflcation  except 

plea  of  prescription.     On  this  point,  the  couit  "  ^J  aPP«al  to  Sutter  and  the  persons  under  his 

*^         1 1  •         •    •             *  11  Influence,  to  come  to  the  governor's  relief,  and  a 

gave  their  opinion  as  follows:  promise   to   them    that   he   would   give   them    the 

''Without  considering  the  questions  whether  land  in  case  of  their  assistance  so  that  he  was  sue- 

the  account  in  this  case  is  an  open  account,  ^^^,^  ^^eld,  that  the  power  given  Sutter  was  abro- 

within  the  meaning  of  the  statute  of  Louisiana,  gated  when  Mlcheltorena  was  compelled  to  abdicate 

or  whether  the  statute  operates  upon  demands  and  leave  the  country.                                ^     «  .. 

.,    .                  u  •  X-         J.  •*    J  4.^   ^.r    -^  ^i...:^«  ^^^  that  a  copy  of  such  decree  given  by  Sutter 

that  wore  subsistine  at  lU  date,  our  conclusion  to  claimant  more  than  a  year  after  the  abdication 

is,  that  the  proceedings  in  the  fourth  district  of  Mlcheltorena  conferred  no  title  to  land, 
court,  relative  to  the  award,  were  an  interrup- 
tion of  that   prescription.    There  was  a  suit  Argued  Jan.  17, 1859,    Decided  Feb,  Ik,  1859, 
pending  b<»t.ween  the  parties,  the  present  defend-  ,   rv««.x  ,        ..     ^.  .  .  .  ^      ...,,. 
ant  being  the  plaintiff,  which  embraced  a  por-  A  ^^*L^H'''T  ^^u  ^J^^?u*  ^"F*  «.^^^>«  Unit- 
tion  of  the  matter  of  this  controversy.     It  was  J^    ?*  States  for  the  Northern  District  of  Cali- 

compctont  to  the  defendants,  by  instituting  a  IJlIf"  _„^     ^^                        ....       z.,   .  u  * 

J          A  z^  -...w....r«»^;.rv«   *«  wl:«l  „w>  fK^  xt^iT/ii.i  This  case  arose  upon  a  petition  filed  before 

dymand  in  reconvention,  to  bring  up  the  who^^*  the  board  of  land  commissioners  in  California, 

of  the  eontroveTsyfor  a  settle  nent  in  that  suit;  ^^    ^^^          „^     ^^^  ^^^  confirmation  of  a  claini 

and  If  that  had  been  done,  a'egal  interruption  ^^^  ^^^^  \l           ^^  ,^„^ 

would  have  resulted  withm  the  3484th,  348oth  ^^^^e  said  commissioners  entered  a  decree  of 

sections  of  the  Civil  Code.     Ihtgge  v,  Morgan,  confirming  said  claim.     The  district  court  of 

10  Rob.  120.     This  was  not  formally  done  on  the  United  States  for  the  northern  district  of 

the  record,  but  the  parties  did,  by  consent,  that  California,  having  affirmed  this  decree,  on  ap- 

which  we  are  bound  to  consider  as  having  an  peal,  the  United  States  took  an  appeal  to  this 

equivalent  value.  court. 

**Tliey  came  to  an  agreement  that  arbitrators  A  further  statement  of  the  case  appears  in  the 

si'h'cted  by  them  should  have  the  power  to  de-  opinion  of  the  court. 

cidt*   who  was  the  creditor  of   the   contesting  Mr,  J,  8.  Blaok,  Atty.  Oen.,  and  Mr,  Hull 

parties,  to  settle  finally  ('without  appeal')  the  for  the  appellants. 

amount  due  on  either  part,  and  that  the  attor-  Messrs,  C.  Benliam,  H.  H.  Hawes,  and  A. 

ney  of  either  party  might  move  for  judgment  Telcli  for  appellee, 
on  this  award.     It  is  clear,  that  had  the  arbi- 

tiators   proceeded   regularly,  and  a  judgment  Mr.  Justice  Campbell  delivered  the  opinion 

been  rendered  upon  it,  that  no  exception  could  of  the  court: 

have  been  taken  to  the  condition  of  the  plead-  The  appellee  claimed,  before  the  board  of  com- 

ines    in     the    pending    suit,    or    that    there  niissioners  for  the  settlement  of  land  claims  in 

397M  'had  not  been  a  demand  in  reconvention.  California,  four  leagues  of  land,  called  "Wylly,' 

The  consent  in  the  submission  agreement  im-  situate  on  the  Sacramento  river  and  the  Arroyo 

plied  a  waiver  of  all  pleadings  of  that  nature,  f.«  ^*^»  ^?"*^?r;  S-TA^'*"''^  ''xc'''^*  ""^  *  ^^" 
J  -  .  •Ii-w.-*  ^4  Til  ^**^.  i«  fi^o.  ^^^i{n,i  tJon  addressed  to  Mlcheltorena,  Mexican  govem- 
tnd  was  a  release  of  all  enrors  m  the  prehmi-  ^^  ^^  ^^^  department  of  Califirnias,  in  Wm- 
nary  rtages  of  the  suit  Donovan  appear^  in  ^^^^  at  Monterey,  representing  that  he  was 
the  district  court,  and  successfully  resisted  a  ^  ^'^tive  of  the  United  States;  that  he  had  re- 
motion  for  judgment  upon  the  award  rendered,  ^j^^^  j^  Mexico  two  years;  that  he  had  some 
But  the  Code  does  not  require  that  a  suit  Phould  Worses  and  cattle,  and  desired  to  possess  a  suit- 
lie  successfully  prosecuted  to  operate  as  an  in-  ^]yi^  pj^ce  for  them.  The  governor  referred  Riii 
t«»rruption  of  prescription.  Trop.  de  Pres.  |  petition  to  the  secretary,  Jimeno,  to  obtain  the 
.^61 ;  ihinn  v.  Kinney,  11  Rob.  249;  Badon  Y.  Ba-  proper  information  on  the  subject.  The  secre- 
kan,  4  Ijk.  Ann.  468."  tary  referred  the  petition  to  Senor  .Sutter,  com- 
We  nee  no  errw  in  this  statement  of  the  law,  missioner  {encargado)  of  the  *frontier  ['410 
and  consequently  affirm  the  judgment,  with  of  the  Sacramento.  Sutter  certifies  on  this  ref- 
costs.  erence,  that  the  land  is  now  unoccupied.  Hi^ 
21  How.  W5 
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certificate  is  dated  29th  January,  1844.  Thero 
is  no  evidence  to  show  that  these  papers  were 
returned  to  Micheltorena,  or  that  ne  ever  saw 
the  certificate.  They  are  produced  by  the  claim- 
ant. 

The  remainder  of  his  evidence  consists  of 
what  is  termed  in  the  opinion  of  the  board, 
"Sutter's  ^neral  title,"  which  bears  date  the 
22d  December,  1844,  and  is  as  follows: 

"Manuel  Micheltorena,  Brigadier  General  of 
the  Mexican  Army,  Adjutant  General  of  The 
Plana  Mayor ,  Governor,  Commandant  General, 
and  Inspector  of  the  Department  of  the  Cali- 
fomias. 

The  supreme  departmental  government  being 
unable,  in  consequence  of  its  incessant  occupa- 
tions, to  draw  up,  one  by  one,  the  respective  title 
papers  Itihilos)  for  those  citizens  who  have  so- 
licited lands,  with  informe  in  their  favor  of  Mr. 
Augustus  Sutter,  captain  and  judge  charged 
with  the  jurisdiction  of  New  Helvetia  and  Sac- 
ramento: 

In  the  name  of  the  Mexican  nation,  I  do  by 
these  letters  confer  upon  them  and  their  fami- 
lies the  property  of  the  lands  designated  in  their 
respective  applications  {instancias)  and  map« 
idisenos).  upon  all  and  each  one  who  have  so- 
licited (the  same)  and  obtained  the  favorable 
informe  of  the  aforesaid  Mr.  Sutter,  up  to  the 
day  of  this  date — so  that  nobody  shall  havo 
power  to  question  their  right  of  property,  a 
copy  hereof,  which  Mr.  Sutter  shall  hereafter 
give  them,  serving  them  for  a  formal  title,  with 
which  they  will  present  themselves  to  this  gov- 
ernment, in  order  to  extend  the  same  title  in 
due  form  and  on  stamped  paper. 

And  that  it  may  remain  firm  and  stable  in  all 
time,  I  give  this  document,  which  shall  be  rec- 
ognized and  respected  by  all  the  authorities^, 
civil  and  military,  of  the  Mexican  nation,  in 
this  and  the  other  departments,  authenticated 
with  the  military  ana  governmental  seals  in 
Monterey,  this  twenty-second  day  of  December, 
one  thousand  eight  hundred  and  forty-four. 

Micheltorena. 

I  certify  this  is  a  copy. 

New  Helvetia,  June  8th,  1846. 

J.  A.  Sutter." 

411*1  •The  circumstances  under  which  this 
order  was  executed  appear  from  a  deposition  of 
Sutter  to  be  found  in  the  record.  He  says: 
"That  this  document  was  delivered  to  him  at 
his  request.  That  the  governor  was  blockaded 
at  Monterey,  and  would  not  deliver  titles  to  the 
American  and  other  immigrants  who  were  de- 
sirous of  obtaining  lands,  and  he  (Sutter)  ad- 
vised him  to  give  them  titles  at  once:  and  that 
the  governor  had  not  time  to  do  it  in  any  other 
way.  He  never  knew  that  the  governor  was 
blockaded  until  the  courier  came  with  the  paper 
above  referred  to."  He  further  testifies  that 
the  mode  he  had  adopted  in  giving  titles  to  in- 
dividual settlers  was,  to  deliver  certified  copies 
of  this  decree  of  Micheltorena  to  those  who 
had  rendered  meritorious  services  to  the  coun- 
try, and  who  applied  to  him.  That  Governor 
Micheltorena,  at  his  request,  made  a  speech  to 
the  soldiers,  and  promised  lands  to  all  those 
whom  he  (Sutter)  should  recommend  as  worthy 
to  receive  them.  The  general  title  was  issued 
before  the  men  marched  from  New  Helvetia. 
He  testifies  that  the  lands  were  never  measured, 
and  there  was  no  formal  delivery  of  possession. 
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There  were  no  surveyors  or  means  of  meaaure- 
ment.  We  have  examined  with  particularity  the 
Mexican  laws  of  colonization  in  the  case  of  The 
United  States  v.  John  A.  Sutter,  at  this  term^ 
and  it  is  not  necessary  to  do  so  in  this  case.  It 
is  evident  that  this  '^general  title"  had  no  ref- 
erence to  those  laws,  as  none  of  their  require- 
ments were  considereid  when  it  was  made.  It  is 
questionable  whether  the  previous  application 
of  the  claimant  was  before  the  governor,  or  un- 
der the  control  of  his  subordinates,  at  its  date. 
The  general  title  was  sent  to  Sutter,  to  enable 
him  to  raise  a  military  force  to  assist  the  gov- 
ernor, who  was  confined  to  his  capital  by  the 
forces  of  the  insurgent  chiefs,  who  had  deter- 
mined to  exoel  him  from  the  country.  His  abil- 
ity to  comply  with  the  expectations  it  encour- 
aged depended  upon  the  success  of  his  efforts  to> 
maintain  his  authority  in  the  department,  and  to 
secure  the  sanction  of  the  supreme  government 
to  the  extraordinary  measures  he  had  adopted 
for  that  purpose.  The  decree  has  no  significa- 
tion except  as  an  appeal  to  Sutter,  and  uie  per 
sons  under  his  influence,  to  come  to  his  relief, 
and  as  a  promise  to  them  that  he  *  would  [*41S 
make  a  liberal  distribution  of  land  among  them 
in  case  they  should  faithfully  and  successfully 
assist  him  in  his  extremity.  But  the  issue  of 
the  war  was  fatal  to  Micheltorena,  who  was 
compelled  to  leave  the  country ;  and  Sutter,  his 
lieutenant  and  partisan,  was  made  prisoner,  and 
was  required  to  abandon  his  chief,  and  to  prom- 
ise fidelity  to  his  enemies.  Whatever  power 
was  conferred  upon  Sutter  was  abrogated  then,. 
if  not  before.  The  execution  of  the  power  con- 
ferred, if  any,  in  favor  ci  this  claimant,  did  not 
take  place  for  more  than  a  year  after  the  abdi- 
cation of  Micheltorena. 

The  opinion  of  the  court  is,  that  the  claim  cf 
the  appellee  is  invalid,  and  the  decree  of  the 
[Hatrict  Court  is  reversed,  and  the  cause  re- 
manded,  with  directions  to  that  court  to  die' 
miss  the  petition. 


THE  UNITED  STATES,  Appt^ 

V, 

NATHANIEL  BASSETT. 

(See  S.  C.  21  How.  412-414.) 

Sutter's  "peneral  title,"  invalid — copy  ef,  am^ 

f erred  no  title. 

The  decision  of  United  States  ▼.  Nye,  ante,  p^ 
135.  affirmed. 

The  decree  or  promise  of  Micheltorena  to  Sutter 
and  through  Sutter  to  the  foreign  volunteers,  dftf 
not  confer  a  title  to  any  part  of  the  public  domain, 
nor  perfect  any  incipient  possession  into  a  vested 
interest.  A  cop/  of  such  "general  title"  given  by 
Sutter  nearly  fifteen  months  after  the  defeat  and 
abdication  of  Micheltorena,  had  no  validity  and 
conferred  no  title  to  land. 

Argued  Jan.  18, 1859.    Decided  Feb,  U,  1859, 

A  PPEAL  from  the  District  Court  of  the  Unit- 
ijL  (mI  States  for  the  Northern  District  of  Cidi- 
fomia. 

This  case  arose  upon  a  petition  filed  before- 
the  board  of  land  commissioners,  in  California, 
by  the  appellee,  for  the  confirmation  of  a  claim 
to  four  square  leagues  of  land. 
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The  board  entered  a  decree  confirming  the 
claim.  The  district  court  of  the  United  States 
for  the  northern  district  of  California  having 
affirmed  this  decree,  on  appeal,  the  United 
States  took  an  appeal  to  this  court. 

A  farther  stat^ent  of  the  case  appears  in 
the  opinion  of  the  courts 

Mr.  J.  8.  Black,  Atty,  Om,,  and  Mr.  Hnll 
for  appellant. 

Messrs.  M.  Blair  and  V.  XL  Howard  for 
appelli 


Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  appellee  submitted  to  the  board  of  com- 
missioners appointed  under  the  act  of  Congress 
413*]  of  the  3d  of  March,  1851  *  (0  Stat,  at  L. 
632.  ch.  41),  to  settle  private  land  claims  in 
California,  a  daim  for  four  square  leagues  of 
land  in  the  valley  of  the  Sacramento  river, 
ealled  "Las  Colussas,"  as  the  assignee  of  John 
Danbenbiss.  His  evidence  consists  of  a  petition 
of  Danbenbiss  to  Micheltorena,  governor  of 
California,  dated  in  July,  1844,  in  which  he  de- 
scribes himself  as  a  native  of  Germany,  but 
naturalized  in  Mexico,  where  he  had  resided 
two  years,  and  that  he  desired  a  grant  of  this 
land  to  devote  himself  to  agriculture.  The 
secretary,  JimenO;  reported  that  the  considera- 
tion of  many  petitions  of  the  same  nature  had 
been  postpon^  until  after  the  governor  had 
visitea  the  country  of  the  Sacramento  and  San 
Joaquin;  and  as  ne  had  no  general  map  of  the 
country  to  guide  him  In  making  grants,  he 
sugyrested  that  this  petition  should  be  laid  over 
with  the  others.  The  governor  thereupon  made 
an  order  that  the  petitioner  might  take  posses- 
sion, and  deferred  further  action  until  he 
should  visit  the  country;  and  returned  the 
papers  to  the  petitioner. 

During  the  fall  of  1844,  a  formidable  insur- 
rection against  Micheltorena  was  maintained 
bj  some  of  the  leading  men  in  California,  and 
in  the  month  of  December  of  that  year  he  was 
beleaguered  at  Monterey.  One  of  the  principal 
grounds  of  complaint  against  him  was  an  im- 
puted disposition  to  strengthen  the  settlement 
of  Sutter  on  the  Sacramento  by  improvident 
grants  to  foreign  emigrants. 

While  the  governor  was  blockaded  at  Mon- 
terey, a  courier  was  sent  to  Sutter,  conveying 
the  document  known  as  Sutter's  "general  title," 
which  is  set  out  in  the  opinion  of  the  court  in 
the  case  of  The  United  States  ▼.  Michael  0.  Nye, 
and  by  which  Sutter  was  enabled  to  collect  a 
body  of  "foreign  volunteers,"  who  went  to  the 
aid  of  the  governor.  Danbenbiss  was  one  of 
those  who  accompanied  Sutter. 

The  forces  of  the  rival  chiefs  met  at  Coahu- 
anga  the  latter  part  of  February,  1845,  and, 
after  a  bloodless  battle,  Micheltorena  consented 
to  abdicate  his  office  in  a  short  time,  and  to 
leave  the  country.  In  June,  1846.  Sutter  gave 
to  the  petitioner  (Danbenbiss)  a  certified  copy 
of  the  "general  grant,"  which  was  produced  to 
the  board  of  commissioners  as  the  complement 
to  the  other  evidence  of  title  in  favor  of  Dan- 
414*]  benbiss.  *None  of  these  documents  are 
to  be  found  in  the  public  archives.  No  trace  of 
the  evidence  on  which  these  titles  depend  is  ex- 
hibited in  any  of  the  records  of  that  state.  The 
considerations  on  which  they  were  made  have 
no  reference  to  the  colonization  laws  of  Mexico. 
21  How. 


The  promises  of  Micheltorena  to  Sutter,  and 
through  Sutter  to  the  foreign  volunteers,  did 
not  confer  a  title  to  any  part  of  the  public  do- 
main, nor  perfect  any  incipient  pretension  into 
a  vested  interest.  The  parties  looked  to  the 
contingency  of  a  suppression  of  the  revolt  and 
the  maintenance  of  the  power  of  the  governor 
for  the  fulfilment  of  these  promises.  In  this 
they  were  disappointed.  The  paper  remained  in 
the  possession  of  Sutter  for  nearly  fifteen 
months  after  the  defeat  and  abdication  of 
Micheltorena,  before  he  gave  a  copy  to  Dan- 
benbiss. 

For  these  reasons,  and  others  contained  in 
the  opinion  of  the  court  in  the  case  of  The 
United  States  v.  Nye,  it  is  the  judgment  of  the 
court  that  the  claim  presented  by  the  appellee 
is  invalid. 

The  decree  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  California 
is  reversed,  and  the  cause  remanded  to  thai 
court,  with  directions  to  that  court  to  dismiss 
the  petition. 


JOHN  PEMBERTON,  Liquidator  of  the  Mer- 
chants' Insurance  Company,  Appt., 

V. 

EDWARD  LOCKETT,  James  G.  Berret,  and 
Henry  D.  Johnson. 

(See  S.  C.  21  How.  257-266.) 

Construction  of  contract  vnth  attorneys  to  pro9* 
ecute  government  claim. 

An  agreement  bv  defendant  to  pay  plaintiffs,  his 
attorneys,  one  half  of  all  moneys  recovered  for  the 
value  of  slaves  freed  at  Nassau,  for  their  services 
in  prosecutlDR  such  claim ;  held,  to  have  reference 
to  the  solicitation  of  the  claims  hefore  allowance 
by  the  government  at  Washington. 

And  held  that  the  transfer  of  this  claim  to  the 
commlKsion  appointed  between  Great  Britain  and 
the  United  States  put  an  end  to  the  agreement. 

Argued  Feb.  P,  18o9.         Decided  Feb.  tl,  1859, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

This  suit  was  brought  in  the  court  below  by 
the  appellees,  to  recover  as  for  a  specific  lien, 
certain  compensation  claimed  for  prosecuting 
an  international  reclamation. 

The  court  below  decreed  that  Pemberton 
should  pay  $14,230,  less  5  per  cent  of  the  money 
awarded  to  him,  together  with  interest  thereon 
from  June  20,  1855,  and  costs,  to  the  com- 
plainant, one  third  part  to  each  or  to  their 
solicitor,  etc. 

The  facts  of  the  case  appear  in  the  opinion 
of  the  court. 

Messrs.  H.  May,  R.  J.  Brents  and  ReTordy 
Johnson,  for  the  appellant: 

The  appellant  maintains  that  the  decree  of 
the  court  below  should  be  reversed  for  the  fol- 
lowing reasons: 

1.  That  the  said  Pemberton  had  no  power 
as  liquidator  to  make  said  agreement  to  pay 
any  part  of  said  claim,  or  the  fruits  thereof,  to 
the  defendants  in  error. 

La.  Code,  2066,  2067. 

An  agent  under  general  power  cannot  eell. 

Steer  v.  Ward,  10  Mart.  870;  Adams  T. 
Qainard,  7  Mart.  N.  S.  246;  HUl  V.  BarUnn.  6 
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Rob.  La.   142;   Cuny  ▼.  Rohert,   16  La.   175; 
Smith  y.  McMicken,  12  Rob.  La.  653. 

The  decree  of  the  court  below  binds  the  fund, 
as  if  a  specific  lien  upon  it  was  created  by  the 
contract.    No  equitable  lien  is  shown. 

2.  The  agreement  was  to  compensate  for 
services  to  be  rendered  in  Washington  city,  and 
limited  to  that  place.  All  the  services  claimed 
for,  are  said  to  have  been  rendered  in  London. 
The  contract  may  be  explained  by  "the  circum- 
stances of  the  transaction,  so  as  to  apply  it  to 
its  proper  subject-matter." 

Bradley  v.  Steamboat  Co.  13  Pet.  09. 

3.  It  was  a  personal  contract  for  the  joint 
services  of  the  appellees,  and  was  expressly 
abandoned  by  two  of  them.  It  was,  however, 
to  be  performed  by  all  or  none;  the  obligation 
was  not  several. 

Pars.  Ck>nt.  II,  12;  4  Mart.  78;  2  Bam.  k 
Ad.  307;  Sample  v.  Lamb,  2  La.  275. 

4.  The  agreement  is  void  for  maintenance. 

4  Kent's  Com.  449;  Thurston  v.  Percival,  1 
Pick.  415;  Wallace  v.  Loubat,  2  Den.  607; 
Berrien  v.  McLean^  1  Hoflfm.  Ch.  421. 

5.  It  was  a  contract  against  public  policy. 
The  executive  departments  of  the  government 
or  the  legislation  of  Congress  ought  not  to  be 
exposed  to  the  influences  of  paid  friends  or 
agents.  All  that  could  be  done  at  Washington 
to  advance  the  appellant's  claim,  was  to  be  done 
by  the  executive  officers  of  the  government. 

Marshall  v.  B.  rf  0.  R.  Co.  16  How.  314;  2 
Story.  Eq.  $§  293,  294;  Wildey  v.  Collier,  7 
Md.  279. 

Nor  could  the  services  of  defendant  be  per- 
formed at  London. 

10  Stat,  at  L.  p.  99,  art.  2. 

6.  The  contract  was  not  performed. 

Two  of  them  say  they  committed  the  man- 
agement of  it  to  the  third,  Johnson,  and  there 
is  an  utter  failure  of  evidence  to  show  that  any 
or  all  of  them  together  rendered  any  services 
whatever  at  Washington,  "in  the  prosecution 
of  said  claim." 

Story.  Cont.  968. 

The  counsel  further  reviewed  the  evidence 
on  this  point  and  said:  The  consideration  for 
this  contract  was  partly  executed  and  partly 
executory,  as  shown  on  its  face.  In  such  case 
the  failure  to  perform  the  executory  part  of 
the  consideration,  is  a  default  which  prevents 
any  recovery  on  the  contract,  because  it  is  but 
one  entire  consideration. 

1  Pars.  Cont.  171,  note;  2  Pars.  Cont.  19, 
.    172.  and  note. 

7.  If  there  was  a  performance  of  the  con- 
tract, it  was  done  only  by  said  Johnson,  and  if 
the  contract  be  apportioned,  he  only  is  entitled 
to  compensation,  and  therefore  the  joint  bill 
should  be  dismissed. 

8.  Tlie  decree  is  erroneous  in  requiring  Pem- 
berton  to  pay  interest  on  the  amount  decreed, 
wlien  he  has  not  enjoyed  the  use  of  the  money. 

Messrs.  Jos.  H.  Bradley  and  Jolm  L. 
Hayes,  for  appellees: 

In  the  instrument  in  question,  there  is  no 
limitation  of  time  during  which  the  services  of 
complainants  were  to  be  rendered — no  limita- 
tion of  places  where  the  services  should  be  per- 
formed— no  condition  as  to  the  mode  in  which 
the  claim  should  be  prosecuted.  The  sole  con- 
dition of  compensation  was,  that  the  complain- 
188 


ants  should  "use  their  best  exertions  In  the 
prosecution  of  said  claim.'* 

2.  The  appellant  was  authorized  to  execute 
the  instrument  in  question.  In  his  contract 
and  elsewhere,  he  styles  himself  as  liquidator, 
etc.  As  such,  he  has  defended,  and  appealed 
this  suit.  If  he  was  not  authorized,  his  acts 
have  been  fraudulent  and  wrongful,  and  he 
cannot  take  advantage  of  his  own  wrong. 

Fletcher  v.  Peck,  6  Cranch,  88. 

3.  This  contract  has  not  been  rescinded, 
cither  by  the  acts  of  the  parties,  the  operation 
of  law,  or  a  change  of  circumstances  rendering 
it  impossible  to  be  carried  into  effect. 

1st.  It  has  not  been  rescinded  by  the  acts  of 
the  parties.  The  rights  of  the  appellees  grow- 
ing out  of  this  contract  could  not  be  annulled, 
except  by  a  mutual  contract  as  final  and  def- 
inite as  the  one  by  which  they  acquired  their 
rights.  The  two  letters  received  from  the  ap- 
pellant, one  from  Lockett  and  one  from  John- 
son, have  no  effect  in  varying  the  origrinal 
contract.  They  were  never  replie<l  to  by  the 
appellant.  There  is  nothing  in  Lockett's  letter 
snowing  a  disposition  to  relinquish  his  interest 
in  the  claim.  There  is  no  intimation  from  Mr. 
Berrct  of  a  disposition  to  decline  or  assign  his 
interest.  It  is  evident  that  Johnson  had  no 
such  purpose,  from  the  facts  in  evidence. 

2d.  The  contract  was  not  rescinded  or  an- 
nulled by  any  change  of  circumstances  render- 
ing it  impossible  to  be  carried  into  effect. 

The  appellees  deny  the  allegation  in  the  an- 
swer, that  compensation  was  agreed  upon  in 
the  event  of  a  recovery  of  the  claim  against  the 
United  States.  No  such  condition  is  expressed 
or  implied  in  the  contract.  The  appellees  also 
deny  the  allegations  in  the  answer,  that  the  con- 
tract was  entered  into  for  services  to  be  per- 
formed in  Washington  city,  and  that  the  pro- 
vision in  the  convention  allowing  each  govern- 
ment to  name  one  person  to  attend  the  commis- 
sioners as  agent  on  its  behalf,  "put  an  end  to 
the  contract,  so  that  complainants  had  no 
longer  any  right  to  recover  thereon."  No  such 
conditions  are  found  in  the  agreement. 

The  most  important  work,  the  preparation  of 
evidence,  could  only  be  done  in  the  United 
States.  The  appellees  were  employed  several 
weeks  in  obtaining  testimony  from  the  depart- 
ments in  Washington.  The  convention  pro- 
vided that  the  claim  should  be  heard  upon  such 
evidence  or  information  as  shall  be  furnished 
by  or  on  behalf  of  their  respective  governments. 

Decisions  of  commission  of  claims,  p.  9. 

The  appointment  of  an  agent  on  behalf  of  the 
Ignited  States,  did  not  dispense  with  the  neces- 
sity for  employing  associate  counsel.  Such 
counsel  were  frequently  associated  with  the 
agent  of  the  United  States. 

Decisions  of  the  commission,  pp.  16,  18,  29, 
41,  etc. 

There  was  no  necessity  for  employing  Eng- 
lish counsel,  as  is  alleged,  as  the  case  was  not 
before  an  English  court,  but  a  joint  commission. 

4.  The  contract  and  agreement  is  not  con- 
trary to  law. 

1st.  It  is  not  void  for  champerty  or  mainte- 
nance. 

Bayard  v.  McLean,  3  Del.  139,  217;  3  Cow. 
646;  4  D.  &  E.  341. 

82  U.  8. 
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Champerty  and  maintenance  exist  only  in 
proceedings  in  suits  at  law. 

4  Bl.  Com.  135. 

Moreover,  there  were  no  agreements  here  on 
the  part  of  the  alleged  champertor,  to  carry  on 
the  parties'  suit  at  his  own  expense. 

2a.  The  agreement  is  not  void  as  a  contract 
to  do  an  act  inconsistent  with  public  policy. 

In  the  case  of  Marshall  v.  The  B.  d  0.  R,  Co. 
16  How.  314,  cited  on  the  other  side,  there  was 
an  understanding  that  the  agent  should  use 
eornipt  means  and  influence.  Contracts,  pre- 
cisely analogous  to  the  present  one,  have  been 
sanctioned  by  this  court. 

Wylie  V.  Cowe,  15  How.  417. 

5.  The  appellees  rendered  the  services  im- 
plied in  the  contract. 

262*]  *Mr.  Justice  Nolaon  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
eoort  of  the  United  States  for  the  District  of 
Cdlmnbia. 

The  bill  was  filed  in  the  court  below,  by  the 
respondents,  against  the  appellant,  Pemberton, 
liquidator  of  the  Merchants'   Insurance  Com* 

Sjiy,  in  the  city  of  New  Orleans,  representing 
e  interest  of  that  company,  which  was  in- 
solvent, for  the  purpose  of  establishing  a  title 
to  certain  moneys  in  the  possession  of  the  gov- 
ernment, which  had  been  received  under  the 
convention  between  the  United  States  and 
Great  Britain,  of  the  8th  of  February,  1853. 
Tlie  money  had  been  awarded  by  the  umpire, 
under  that  convention,  to  the  company,  which 
had  been  subrogated  to  the  rights  of  one  of  the 
claimants  for  compensation  against  Great  Brit- 
ain, in  the  case  of  The  Brig  Creole.  The  um- 
pire allowed  to  the  company  $28,460.  The  com- 
plainants below  set  up,  in  their  bill,  a  title  to 
<me  half  of  this  fund,  as  the  agents  and  at- 
torneys of  Pemberton  in  the  prosecution  of  the 
daim. 

The  right  rests  upon  the  following  agree- 
ment, entered  into  between  them  and  the  de- 
fendant (Pemberton)  at  New  Orleans,  dated 
the  23d  of  December,  1851 : 

"For  and  in  consideration  of  services  ren- 
dered, and  to  be  rendered,  by  James  G.  Berret, 
Henry  D.  Johnson,  and  E.  Lockett,  of  Wash- 
ington city,  D.  C,  in  the  prosecution  of  our 
claims  for  the  value  of  slaves  freed  at  Nassau, 
N.  P.,  which  we  had  to  pay  for,  we  do  hereby 
agree  to  allow  to  said  Berret,  Johnson,  and 
Lockett,  their  heirs  or  assigns,  one  half  of  any 
or  all  such  sums  of  money,  principal,  and  inter- 
est, as  may  be  recovered  on  account  of  our  said 
losses,  it  being  understood  that  the  said  Berret, 
Johnson,  and  Lockett  are  to  use  their  best  ex- 
ertions in  the  prosecution  of  said  claim,  and 
that  no  allowance  whatever,  as  expenses  or 
compensation  for  their  services,  is  to  be  made 
by  us  to  the  said  Berret,  Johnson,  and  Lockett, 
unless  our  said  claim  shall  be  allowed,  in  whole 
or  in  part.  Witness  our  hand  and  seal,  at  New 
Orleans,  tiiis  23d  day  of  December,  in  the  year 
of  our  Lord,  1851." 

The  claims  referred  to  in  this  agreement 
originat<^  as  far  back  as  the  year  1841,  in  con- 
263*1  sequence  of  the  unwarrantable  *inter- 
ference  of  the  public  authorities  at  Nassau,  in 
the  Island  of  New  Providence,  one  of  the  Ba- 
hama Islands,  belonging  to  Great  Britain,  and 
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liberating  a  cargo  of  slaves,  who  were  on  a  voy- 
age from  Virginia  to  New  Orleans,  and  who 
had  mutinied,  overcome  the  officer,  and  carried 
the  vessel  into  that  port. 

The  persons  interested  in  the  slaves,  of  which 
they  were  deprived  by  this  interference,  imme- 
diately appealed  to  their  own  government  foi 
redress.  A  correspondence  was  opened  between 
this  government  and  Great  Britain  on  the  sub- 
ject, which  continued  down  to  the  time  of  the 
convention  already  mentioned,  of  the  8th  of 
February,  1853. 

This  convention  provided  for  the  appoint- 
ment of  a  board  of  commissioners,  one  to  be 
named  by  each  government,  and  the  two  to 
appoint  an  umpire,  to  decide  upon  all  claims 
in  which  a  difference  of  opinion  snould  occur. 

The  board  sat  in  the  city  of  London,  and 
were  bound,  according  to  the  terms  of  the  con- 
vention, to  receive  and  peruse  all  written  docu- 
ments or  statements  which  might  be  presented 
to  them,  by  or  on  behalf  of  their  respective 
governments,  in  support  of  or  in  answer  to  any 
claim;  and  to  hear,  if  required,  one  person  on 
each  side,  in  behalf  of  each  government,  as 
counsel  or  agent  for  such  government,  on  eadi 
separate  claim.  Ekich  government  appointed 
an  agent  to  represent  it  before  the  board ;  and, 
as  we  have  said,  the  umpire  allowed  to  the  in- 
surance company  $28,460. 

It  is  insisted,  on  behalf  of  the  defendant 
(Pemberton),  that  this  contract,  entered  into 
with  complainants  in  1851,  had  reference  to  the 
solicitation  of  claims  before,  and  allowance  by, 
the  government  at  the  city  of  Washington; 
that  they  were  employed  as  gentlemen  residing 
at  that  place,  engaged  in  business  of  this  char- 
acter, and  that  the  convention  between  the  two 
governments,  the  appointment  of  a  board  of 
commissioners,  and  prosecution  of  the  claims 
again»t  Great  Britain  before  it,  under  the  au- 
thority of  the  United  States,  put  an  end  to  the 
contract.  Although  its  terms  are  general,  and 
open  to  some  difficulty  as  to  the  real  meaning 
and  intent  of  the  parties,  we  are  inclined  to 
concur  in  this  view  of  it.  We  *think  it  [*264 
could  hardly  have  been  within  the  contempla- 
tion of  either  of  the  parties,  that  the  prosecu- 
tion spoken  of  in  the  argument  was  a  prosecu- 
tion or  solicitation  of  clauns  against  the  foreign 
government,  or  in  a  tribunal  sitting  there,  and 
before  which  this  government  had  taken  upon 
itself  the  duty  of  the  prosecution.  We  are  sat- 
isfied these  agents  were  under  no  obligation, 
according  to  the  true  intent  of  the  agreement, 
to  follow  these  claims  to  London,  and  prose- 
cute them  there ;  and  if  not,  it  is  quite  clear  the 
transfer  of  them  to  the  commission  there  put 
an  end  to  the  agreement.  And  this  seems  to 
have  been  the  view  taken  of  it  by  the  parties 
themselves,  as  manifested  by  their  conduct 
after  the  appointment  of  the  commission. 

By  the  3d  article  of  the  convention,  the 
claims  were  to  be  presented  before  the  board 
within  six  months  from  the  day  of  its  first  sit- 
ting, unless  a  good  reason  could  be  given  for 
the  delay.  The  board  first  met  in  London  on 
the  15th  of  September,  1853;  and  on  the  15th 
of  October  it  adopted  rules  and  regulations  in 
respect  to  the  proceedings  before  it,  and, 
among  others,  required  all  claims  to  be  pre- 
sented within  six  months  from  the  15th  of  Sep- 
tember, the  day  of  its  first  sitting. 
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Now,  the  first  step  taken  by  these  complain- 
ants  in  behalf  of  the  claims  of  Pemberton, 
under  the  convention,  was  a  letter  written  to 
him  by  Lockett,  dated  December  15,  requesting 
that  a  power  of  attorney  should  be  given  to 
Johnson,  to  act  for  him  before  the  commission. 
This  was  three  months  after  the  commence- 
ment of  its  sittings,  and  after  half  the  period 
had  expired  within  which  the  claims  were  re- 
quired to  be  presented.  It  does  not  appear  that 
to  is  letter  was  answered  by  Pemberton. 

The  next  step  taken  was  a  letter  from  John- 
son himself,  dated  at  Washingt<m,  22d  of 
March,  1854,  in  which  he  announces  that  he 
had  prepared  a  memorial  on  behalf  of  the 
daims  of  the  insurance  company,  and  was 
ready  to  forward  it  to  the  commissioners,  in 
London.  This  was  seven  days  after  the  ex- 
piration of  the  six  months. 

In  the  meantime,  Pemberton  had  employed 
agents  residing  in  London  to  attend  to  his 
claims,  and  who,  it  appears,  had  the  charge 
and  management  of  the  business  until  the  close 
of  the  commission. 

266»1  ♦What  is  very  material,  also,  in  this 
letter  of  Johnson  of  the  22d  of  March,  he  there 
states,  in  respect  to  the  situation  of  his  two  as- 
sociates, as  an  inducement  to  Pemberton  to 
give  him,  individually,  the  power  of  attorney — 
that  Lockett  is  absent,  and  that  Berret  was 
unable  to  attend  to  the  business,  having  been 
appointed  postmaster  of  the  city;  and  then 
proposes  to  conduct  the  business  himself  alone, 
for  the  compensation  of  twenty-five  per  centum 
of  the  money  recovered,  the  half  only  of  what 
is  now  claimed  under  the  agreement  of  1851. 
It  does  not  appear  that  any  answer  was  re- 
turned to  this  letter,  doubtless  for  the  reason 
that  other  agents  had  already  been  employed. 

It  is  true  that  Johnson  drew  up  the  memo- 
rial to  the  commissioners,  on  behalf  of  Pem- 
berton, as  above  mentioned,  but  without  any 
authority  from  him,  and  swore  to  it,  at  Wash- 
ington, on  the  17th  of  April.  1854,  in  which  he 
endeavored  to  explain  the  delay  in  presenting 
the  claim;  and  forwarded  the  same  from  his 
country  on  the  29th  of  May  following.  But  the 
subject  had  already  been  brought  to  the  notice 
of  the  government  agent,  and  before  the  board 
of  commissioners,  as  early  as  the  23d  of  that 
month,  by  the  agents  of  Pemberton  in  London. 
This  memorial,  therefore,  was  of  no  particular 
importance. 

It  appears  from  the  report  of  the  proceedings 
under  the  commission,  and  of  its  decisions, 
communicated  to  Congress  by  the  President, 
11th  of  August,  1856  (Senate  Docs.  vol.  XV., 
1855,  1856),  that  there  were  six  separate  claim- 
ants, besides  Pemberton,  for  compensation  aris- 
ing out  of  the  case  of  The  Creole,  and  all  de- 
pending, substantially,  upon  the  same  facts. 
And  there  were,  also,  the  cases  of  The  Brig  En- 
ierpriae  and  Schooner  Hermosa,  involving  prin- 
ciples similar  to  those  upon  which  the  reclama- 
tion depended  in  the  case  of  The  Creole,  All 
the  parxies  whose  claims  arise  out  of  the  case 
of  The  Creole  were  equally  interested  in  fur- 
nishing the  proofs  upon  which  the  general  claim 
against  the  British  government  rested;  and 
the  three  vessels  were  mterested  in  common,  as 
to  the  principles  of  international  law  that 
should  govern  the  decision  of  the  board  of  com- 
missioners. 
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*The  government  agent  and  oommis-  [*S6S 
sioners  took  this  view  of  these  several  claioia» 
and  but  one  argument  was  made  in  all  of  them* 
and  that  in  the  case  of  The  Brig  Enterpriee^ 
and  but  (me  opinion  delivered  by  the  commis- 
sioners. As  they  disagreed,  a  second  argument 
was  made  before  the  umpire. 

The  preparation  of  the  daim  of  Pemberton, 
beyond  the  proofs  of  the  interest  of  his  com- 
pany in  the  case  of  The  Creole,  was  a  verj 
trifling  matter ;  and  even  these  proofs  had  been 
already  furnished  to  this  government,  at  the 
time  the  appeal  was  made  there  for  redress. 
And  as  it  respects  the  questions  of  interna- 
tional law  involved  in  these  cases,  they  had 
been  the  subject  of  repeated  discussion  between 
this  government  apd-  Great  Britain,  and  also  in 
Congress,  by  some  of  the  most  distinguished 
statesmen  and  jurists  of  the  country;  and  the 
preparation  for  the  argument  of  the  claim  be- 
fore the  board  of  commissioners  required  little 
else  than  the  labor  of  digesting  and  repro- 
ducing the  principles  and  reasoning  to  be  found 
in  these  discussions. 

For  the  reasons  above  given  we  are  satisfied 
the  agreement  and  proofs  in  the  case  furnish 
no  legal  or  just  groimd  for  a  claim  to  the  sum 
of  money  awarded  by  the  court  below,  afid 
thai  the  decree  ehould  he  reversed,  and  the  pro- 
ceedings  remitted  icith  direotione  to  enter  m 
decree  diemieeing  the  hiVL 


DICKER80N  B.  MOREHOUSE,  Plff.  in  Brr^ 

V, 

WILLIAM  A.  PHELPS. 
(See  8.  C.  21  How.  294>«00.) 

Description  of  grantees  in  deed,  what  suffieienf 
— in  ejectment,  plaintiff  mttst  shotc  valid 
title,  or  defendant's  possession  will  prevail — 
assignability  of  oooupant  claims  under  Unit' 
ed  States, 

Where  a  patent  from  the  United  States  granta, 
"unto  the  representatives  of  0.  and  M.,  and  to 
their  heirs,**  the  said  lot  above  described,  to  have 
and  to  hold,  onto  the  said  representatives,  and 
their  heirs  and  assigns,  forever,  as  tenants  in  com- 
mon, extrinsic  proof  was  admitted  showing  who 
were  such  representatives. 

The  patents  having  been  made  for  the  benefit  of 
those  who  obtained  the  certificate  of  pre-emption, 
and  paid  for  the  land,  are  technically  accurate. 

A  plaintiff  in  ejectment,  where  defendant  is  In 
possession,  must  show  a  valid  legal  title  to  author- 
ise a  recovery  of  the  land  bv  him. 

Where  no  such  title  is  Rbown.  defendants  pos- 
session is  sufficient  for  his  protection. 

Up  to  the  date  of  the  entry  and  purchase,  tbo 
title  was  in  the  United  States :  behind  which  date 
the  courts  can  uphold  no  deed  of  conveyance  of 
the  public  lands,  unless  Congress  has  authorised 
assignments  of  occupant  claims  to  be  made. 

Argued  Feb.  10, 1859,    Decided  Mar,  7,  1859. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

This  was  an  action  of  ejectment,  ori^nally 
commenced  in  the  circuit  court  of  Jo.  Daviess 
county,  Illinois,  by  William  A.  Phelps  against 
Bradner  Smith,  to  recover  possession  of  a  cer- 
tain tract  of  land.  After  having  been  once 
remanded  by  the  supreme  court  of  the  state  of 
Illinois,  judgment  was  rendered  in  the  circuit 
court  in  favor  oi  the  plaintiff. 

Subsequently  this  judgment  was  vacated  and 

Note. — What  title  or  intereMt  v>ill~6upport  efect- 
ment — see  note,  18  L.  B.  A.  781. 
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«  new  trial  ordered,  and  Didcerson  B.  More- 
hooM  aaked  to  be  xnade  defendant  in  the  suit 
in  the  place  of  Smith,  upon  affidavit  that  he 
claimed  the  interest  in  the  lot  sued  for  in  this 
«ase,  aa  the  administrator  of  one  R.  P.  Qnyard, 
and  that  as  Diekerson  B.  Morehouse,  he  leased 
the  same  to  the  said  defendant. 

niis  motion  was  overruled,  but  Morehouse 
was  permitted  to  oome  in  as  oodef eodant  with 
the  defendant,  his  tenant. 

After  various  proceedings  in  the  circuit  court, 
judgment  was  again  rendered  for  t^e  plaintiff. 

Morehouse  appealed  to  the  supreme  court  of 
the  state  of  Illinois^  by  whidi  court  the  judg- 
ment of  the  circuit  court  was  affirmed. 

The  case  is  now  brought  here  by  writ  of  er- 
ror. 

Among  other  evidence,  the  plaintiff  offered 
and  read  to  the  jury  patents  issued  by  the  Unit- 
ed States  government  to  the  legal  representa- 
tives of  Robert  P.  Guyard  and  Dickerson  B. 
Morehouse,  for  lots  8  and  9^  being  the  premiscfl 
In  question. 

Tne  date  of  these  patents  was  Jan.  1,  1846. 
The  basis  of  the  claim  of  plaintiff  below  was  a 
transfer  from  Guyard  to  himself,  of  which  the 
following  is  a  copy: 

Mineral  Point,  Crawford  County,  1 
Michigan  Territory,  V 

Nov.  8,  1829.         J 
lb  Captain  J.  C.  Lc^gate,  Supt  U.  8.  Lead 

Mines. 

Sir:  I  have  this  day  sold,  transferred,  and 
set  over,  and  by  these  presents  do  grant,  bar- 
«ain,  sell,  transfer,  and  set  over  unto  William 
A.  Phelps,  hb  heirs  and  assigns,  all  my  right, 
title,  interest,  or  claim  whatsoever  in  and  to  the 
^ree  lots  of  js^ound  I  own  in  the  town  of  G&- 
lena,  Jo.  Daviess  county,  state  of  Illinois,  situ- 
ated on  the  Wharf  Row^  the  nimiber  not  recol- 
lected, supposed  to  be  either  lots,  4,  5,  and  6,  or 
5,  6,  and  7,  bounded  as  follows : 

On  the  east  by  Fever  river;  on  the  west  by 
Main  street  or  a  triangular  square,  and  on  the 
south  by  a  lot  granted  to  me  in  the  spring  of 
1828,  and  sold  %  me  to  M.  Denarett;  and  on 
the  north,  by  a  street,  alley,  or  other  lots. 

The  most  southern  of  these  three  lots  was 
granted  by  permit  to  myself  in  the  spring  of 
1828 ;  the  otner  two  adjoining  were  granted  to 
John  Ward  and  Nathaniel  Johnson,  one  lot  to 
each,  and  by  them  transferred  to  me,  all  of 
which  is  entered  on  record  in  the  permit  book. 

Given  under  my  hand  and  seal,  this  8th  of 
November,  1829. 

R.  P.  Guyard.     [Seal.] 

A^roved  November  9,  1829. 

The  defendant,  Morehouse,  claimed  in  virtue 
of  his  own  right  and  as  administrator  of  Guy- 
ard. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

JfeMTs.  XL  B.  Waskbtime  and  BoTerdy 
Johnson,  for  plaintiff  in  error: 

The  Congress  of  the  United  States  by  an  act 
approved  Feb.  5,  1829,  provided  for  the  laying 
off  of  a  toMm  at  and  including  Galena,  Illinois, 
under  the  direction  of  the  surveyor-general  for 
the  states  of  Illinois,  Missouri,  and  the  terri- 
tory of  Arkansas.  The  act  further  provided 
that  the  lots  should  be  classed,  etc,  and  previ- 
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ous  to  their  sale,  "each  and  every  person  or  his, 
her,  or  their  legal  representative  or  representa- 
tives, who  shall,  heretofore  have  obtained  from 
the  agent  of  the  United  States  a  permit  to  occu- 
py anv  lot  or  lots  in  the  said  town  of  Galena,  or 
who  shall  have  actually  occupied  and  improved 
any  lot  or  lots  in  the  said  town,  or  within  the 
tract  of  land  hereby  authorized  to  be  laid  off  in- 
to lots,  shall  be  permitted  to  purchase  such  lot 
or  lots  b^  paying  therefor  in  cash,"  etc.,  being 
the  certain  amounts  specified  in  the  said  acts 
according  to  the  class  in  which  the  same  fell. 

It  not  heing  practicable  to  carry  this  act  into 
effect,  Congress,  on  the  2d  day  of  July,  1836, 
passed  an  amendatory  act,  by  which  it  was  fur- 
ther provided,  etc. 

*That  all  acts  and  duties  required  to  be  done 
and  performed  by  the  survevor  of  the  states  of 
Illinois  and  Missouri  and  the  territory  of  Ar- 
kansas, under  the  act  to  which  this  is  an  amend- 
ment, shall  be  done  and  performed  by  a  board 
of  commissioners,  of  three  in  number,  any  two 
of  whom  shall  form  a  quorum  to  do  business; 
said  commissioners  to  be  appointed  by  the  Pres- 
ident of  the  United  States,  and  shall,  previous 
to  their  entering  upon  the  discharge  of  their  du- 
ties, take  an  oath  or  afflrmation  U>  perform  the 
same  faithfully  and  impartially." 

And  it  was  further  enacted:  ''That  the  said 
commissioners  shall  also  have  power  to  hear 
evidence  and  determine  all  claims  to  lots  of 
ground  arising  under  the  act  to  which  this  is 
an  amendment;  and  for  this  purpose  the  said 
commissioners  are  authorized  to  administer  all 
oaths  that  may  be  necessary,  and  reduce  to  writ- 
ing all  the  evidence  in  support  of  claims  to  pre- 
emption presented  for  consideration ;  and  when 
all  the  tef^tiniony  shall  have  been  heard  and  con- 
sidered, the  said  commissioners  shall  file  with 
the  register  and  receiver  of  the  land  office  at  Ga- 
lena, the  testimony  in  the  case,  together  with 
n  certificate  in  favor  of  each  person  having  the 
right  of  pre-emption;  and  upon  making  pay- 
ment to  the  receiver  at  Galena  for  the  lot  or  lota 
to  which  such  person  is  entitled,  the  receiver 
shall  grant  a  receipt  therefor,  and  issue  certifi- 
cates of  purchase  to  be  transmitted  to  the  Gen- 
eral Land  Oflice,  as  in  other  cases  of  the  sale  of 
public  land." 

While  the  board  of  commissioners  constitut- 
ed by  the  above  act  were  sitting  in  the  discharge 
of  their  duties,  Dickerson  B.  Morehouse,  for 
himself  and  as  the  administrator  and  legal  rep- 
resentative of  one  Robert  P.  Guyard,  went  be- 
fore the  said  board,  and  filed  a  claim  to  a  pre- 
emption to  the  lots,  the  title  to  which  is  in- 
volved in  this  suit.  He  adduced  before  the  said 
commissioners  the  reouisite  proofs  to  entitle 
him  to  an  award  of  tne  pre-emption  rif;ht  for 
himself  individually,  and  as  the  administrator 
of  Guyard's  estate.  The  said  commissioners 
granted  him  the  pre-emption  right  as  claimed, 
and  issued  to  him  the  proper  duplicate  certifi- 
cate, which  entitled  him,  under  the  instructions 
of  the  General  I^and  Office,  to  go  to  the  local 
land  office  and  buy  the  lots  from  the  govern- 
ment; all  of  which  the  said  Morehouse  did.  For 
himself  and  as  the  administrator  of  Guyard,  he 
paid  the  price  fixed  by  law  for  the  said  lots  into 
the  local  land  office  at  Galena,  and  received  th*' 
proper  duplicate  receiver's  receipts  therefor, 
and  afterwards  unon  the  surrender  of  the  said 
receipts  in  accordance  with  the  rule  of  the  gen- 
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eral  land  office  he  received  the  patents  for  the 
said  lots.  For  himself  and  as  the  administra- 
tor as  aforesaid,  he  has  retained  the  possession 
of  the  said  lots  since  1838,  and  paid  taxes  upon 
them  up  to  this  time. 

The  riffht  of  pre-emption  to  those  lots  was 
never  claimed  by  Phelps  or  by  any  person  for 
him,  before  the  said  commissioners,  and  neither 
Phelps  nor  any  person  for  him,  ever  purchased 
tlic  said  lots  from  the  local  land  office. 

The  question  arisine  in  this  court  up|on  the 
record  is,  who  is  the  "legal  representative"  of 
Guyard  as  to  the  lots  in  dispute,  within  the 
meaning  of  the  statutes  of  the  United  States. 
Phelps  claims  that  he  is,  by  virtue  of  the  letter 
or  instrument  above  set  out;  Morehouse  claims 
that  he  is,  as  administrator  of  Guyard,  he  hav- 
ing made  the  claim  to  the  lots  before  the  board 
of  commissioners,  which  claim  was  allowed, 
and,  entered  them  at  the  land  office.  The  su- 
preme court  of  Illinois  have  held,  that  under 
these  statutes  Phelps  is  the  "le^l  representa- 
tive" of  Guyard.  This  question  is  presented  in 
the  instructions  asked  for  by  the  attorneys  for 
Phelps,  and  given  by  the  court  below,  and  in  the 
instructions  asked  for  by  the  attorney  of  More- 
house and  refused  by  the  court  below. 

The  construction  of  the  statutes  above  re- 
ferred to  being  drawn  in  question  in  this  case, 
the  supreme  court  of  Illinois  made  the  certifi- 
cate as  found  in  the  record,  page  62. 

It  is  submitted  that  the  term  "legal  repre- 
sentative," as  used  in  the  act  of  Feb.  6,  1829, 
clearly  contemplates  only  those  representatives 
who  nle  their  claims  before  the  board  of  com- 
missioners and  have  them  allowed.  If  one  be 
a  "representative,"  and  he  does  not  prefer  his 
daim  as  such  for  confirmation,  he  is  not  re- 
garded. 

In  Strother  v.  lAicas,  12  Pet.  458,  the  confirm- 
ation was  deemed  to  be  made  to  the  person  who 
made  and  proved  his  "claim"  before  the  board 
of  commissioners.  To  the  same  point,  see  Bis- 
Bell  V.  Penrose^  8  How.  337.  Instructions  and 
Opinions  of  Attorney  General,  part  2,  pages, 
747,  752,  1043;  also,  Boone  v.  Moore,  14  Mo. 
424;  6  Pet.  772;  2  How.  284;  4  Gilman,  454; 
12  HI.  317;  15  111.  572;  Land  Laws,  vol.  III. 
316;  2  Bay,  426H154;  16  How.  63. 

Whatever  right  Phelps  might  have  had,  it 
was  only  an  inchoate  right,  to  be  perfected  by 
making  his  claim  before  the  board  of  commis- 
sioners and  procuring  their  award  upon  satis- 
factory proofs,  and  then  following  it  up  by  a 
purchase  from  the  land  office.  He  could  do  these 
things  or  he  could  abandon  his  supposed  right. 
He  did  so  abandon  it.  On  the  other  hand,  More- 
house, as  the  administrator  of  Guyard,  made 
the  claim  before  the  board  of  commissioners,  ad- 
duced his  proofs,  received  their  award,  and  then 
perfected  the  title  by  entering  the  lots,  the  pos- 
session of  which  he  retained  to  this  day.  un- 
der these  circumstances  it  is  insisted  that 
Morehouse,  as  the  administrator  of  Guyard.,  is 
the  "legal  representative"  of  said  Guyard,  with- 
in the  true  intent  and  meaning  of  the  act  of  Feb. 
5,  1820,  authorizing  the  laying  off  a  town  on 
Bear  river,  etc. 

Mr,  IL  Blair  for  defendant  in  error. 

302*]  *Mr.  Justice  C«tron  delivered  the 
opinion  of  the  court: 

Phelps  recovered  of  Morehouse  the  undivided 
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moiety  of  lots  Nos.  8  and  9  in  th^  town  of  Ga- 
lena, m  a  state  circuit  court  in  Illinois,  which 
judgment  was  affirmed  in  the  supreme  court  of 
that  state;  and  from  this  decision  the  cause  is 
brought  here  on  writ  of  error.  We  are  now 
called  on  to  re-examine  the  controversy  to  the 
extent  that  acts  of  Congress,  and  the  proceed- 
ings of  officers  acting  under  the  authority  of  Uie 
United  States,  are  dra>vn  in  question. 

Phelps  claims,  through  a  paper  addressed  to 
the  agent  of  the  United  Staples  superintending 
the  lead  mines  at  Fever  river;  and  this  paper 
his  counsel  assumes  to  be  a  deed  that  conveys 
lands.  It  bears  date  November  8,  1829,  and  is 
from  Guyard  to  Phelps,  for  a  moiety  of  the  lots 
in  dispute. 

The  courts  of  Illinois  held  it  to  be  an  effective 
conveyance  of  title,  and  that,  by  force  thereof, 
Phelps  became  "the  \eg^\  representative"  of 
Guyard  within  the  intent  and  true  construction 
of  the  patents  made  to  the  representatives  of 
Guyard  and  Morehouse. 

The  act  of  1836  required  that  commissioners 
should  hear  and  determine  all  (daims  to  lots  of 
which  a  preference  of  entry  was  sought,  accord- 
ing to  tne  act  of  1829;  they  had  power  con- 
ferred on  them  to  administer  oaths  and  take 
evidence,  and  were  directed  to  reduce  it  to  writ- 
ing, in  support  of  claims  to  pre-emptions  pre- 
sented for  consideration ;  and,  when  all  the  tes- 
timony was  heard  and  considered,  they  were  to 
file  with  the  register  and  receiver  the  whole 
testimony  in  the  case  (that  is,  in  all  the  instan- 
ces ) ,  together  with  a  certificate  in  favor  of  each 
person  having  the  right  of  pre-emption;  and  on 
payment  being  made  to  the  receiver  by  the  per- 
son ascrtained  to  be  entitled,  the  register  was 
ordered  to  issue  a  certificate  of  purchase  to  him 
to  whom  the  right  of  pre-emption  had  bem  ad- 
judged; and  the  remaining  lots  were  to  be  ex- 
posed to  public  sale. 

It  was  the  political  power  that  was  dealing 
with  this  property.  Congress  could  award  it 
either  for  a  consideration,  or  confer  it  on  any 
one  that  they  desired  should  have  it.  Ilie 
awards  were  made  through  a  tribunal  exercising 
the  political  power,  and  whose  adjudications 
were  conclusive  of  the  right  *to  pur-  [*303 
chase;  nor  had  the  courts  of  justice  any  juris- 
diction to  interfere. 

Phelps  did  not  come  forward  and  prefer  a 
claim  to  have  a  pre-emption  allowed,  and  if 
Morehouse  had  not  acquired  this  right,  the  land 
would  have  been  sold  at  auction.  Phelps  would 
have  then  stood  in  the  situation  of  all  others 
claiming  preferences  of  entry  throughout  the 
public  domain,  who  fail  to  prove  up  their  claims 
before  the  register  and  receiver,  and  permit  the 
land  to  be  sold  at  the  public  sales.  He  aban- 
doned his  preference,  and  allowed  it  to  be  for- 
feited— even  conceding  its  original  validity. 

2.  If  Phelps  has  a  legal  title,  he  took  it  by  the 
terms  of  the  patents.  The  patent  for  No.  9  re- 
cites, that  the  legal  representatives  of  Robert  P. 
Guyard  and  Dickerson  B.  Morehouse  had  de- 
posited in  the  General  Land  Office  the  register*! 
certificate  at  the  land  office  at  Galena,  tiiat  full 
pa)rment  had  been  made,  bv  said  legal  represen- 
tatives above  named,  for  lot  No.  9  (the  boun- 
dary of  whidi  is  described),  and  which  lot  bad 
been  purchased  by  said  representatives  of  Guy- 
ard and  Morehouse ;  and,  in  consideration  of  toA 
premises,  the  United  States  have  given  and 
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granted,  and  do  give  and  grant,  "unto  the  said 
representatives  of  Guyard  and  Morehouse,  and 
to  thrir  heirs,  the  said  lot  above  described;  to 
have  and  to  hold,  unto  the  said  representatives. 
and  their  heirs  and  assigns,  forever,  as  tenant*^ 
in  common."  The  patent  for  lot  No.  8  is  in  the 
same  terms. 

For  the  purpose  of  explaining  who  the  grant- 
ees are,  and  that  they  were  the  purchasers,  ex- 
trinsic proof  was  introduced  in  the  state  circuit 
court,  to  the  end  of  establishing  the  fact  that 
Morehouse,  as  administrator  of  Guyard,  and  on 
his  o^Ti  helinlf.  proved  the  joint  occupancy  of 
lota  8  and  9  before  the  commissioners  appointed 
to  grant  certificates  of  pre-emption  under  the 
act  of  1836;  that  Morehouse  obtained  certifi 
cates  of  pre-emption,  filed  them  with  the  regis- 
ter, piid  the  purchase  money  to  the  receiver  of 
the  land  office  at  Galena,  took  out  his  patent 
certificates,  presented  them  at  the  General  Land 
Offiee,  and  received  the  patents.  The  deed  to 
Phdpa  was  produced  and  recorded  at  Galena, 
Jane  18,  1847.  Morehouse  obtained  his  pre- 
emption certificates  for  lots  Nos.  8  and  9,  paid 
304*]  his  money  •for  them,  and  got  his  pat- 
ent certificates  February  20,  1838,  and  on  the 
1st  day  of  January,  1846,  the  patents  issued. 

We  feel  confident,  from  the  face  of  the  pat- 
ents, that  they  were  made  for  the  benefit  of 
those  who  obtained  the  certificate  of  pre-emp- 
tion, and  paid  for  the  land.  Such,  in  our  judg- 
ment, IS  the  fair  construction  of  the  patents, 
and  of  the  2d  section  of  the  act  of  1830,  on 
which  they  are  founded.  The  patents,  through- 
out, refer*  to  those  who  bring  the  claim  before 
the  board,  obtain  the  right  of  entry,  pay  the 
purchase  money,  and  enter  the  land. 

It  was  the  duty  of  Morehouse,  as  administra- 
tor of  Guyard,  to  make  pa^Tiient  for  the  moiety 
of  the  lots  Nos.  8  and  0,  on  behalf  of  the  estate 
of  Guyard,  out  of  the  personal  property  in  the 
adiuinistrntor's  hands.  Revised  Statutes  of  Il- 
linois, title  Wills.  S  107,  adopted  in  1836. 

And  by  the  98th  and  99th  sections  of  said 
title,  the  administrator  was  empowered  to  con- 
vert the  lands  into  personal  assets  for  the  pay- 
ment of  debts;  the  personal  estate  having 
proved  insufficient. 

The  capacity  of  Morehouse  to  cause  the  entry 
to  be  made,  depends  on  state  laws,  with  which 
we  have  no  power  to  deal  in  the  present  writ  of 
error,  further  than  to  ascertain  from  them  that 
Morehouse  was.  in  his  capacity  of  administra- 
tor, "the  legal  representative"  of  Guyard;  and 
such  we  think  he  was,  and  that  the  patents  are 
technically  accurate. 

As  Phelps  was  plaintiff  in  the  ejection  suit, 
and  Morehouse  in  possession,  it  was  imposed  on 
Phelps  to  show  a  valid  legal  title  to  authorize  a 
recovery  of  the  land  by  him;  and  having  no 
sudi  title,  Morehouse's  possession  was  suffi- 
cient for  his  protection. 

The  decisions  referred  to  on  behalf  of  the  de- 
fendant in  error,  where  Spanish  claims  had  been 
confirmed,  and  where  the  United  States  gave  an 
additiimal  sanction  to  an  incipient  title  existing 
when  we  acquired  Louisiana,  do  not  apply.  In 
those  cases,  titles  which  were  undoubtedly  pri- 
vate property,  that  could  be  alienated,  an'l 
which  descended,  were  examined,  and  their 
^-alidity  ascertained;  and  when  found  meritori 
otts.  or'dered  to  be  defined  by  survey,  and  a  Unit- 
ed States  patent  wa«  *in  most  cases  or-  [*305 
21  How. 


dered  to  be  issued.  But  this  did  not  defeat  out- 
standing interests  in  the  land  for  which  the 
patent  issued ;  as  was  held  in  the  case  of  Stod- 
dard V.  Ohamhers,  2  How.  284;  Biaaell  v.  Pen- 
rose, 8  How.  337 ;  and  Landes  v.  Brant,  10  How. 
348.  The  patent  covered  the  whole  title;  at 
least,  from  the  time  it  was  asserted  before  a 
board  of  commissioners  appointed  by  Congress 
to  investigate  the  claim :  and  the  patent  inured 
to  the  protection  of  alienees  ana  heirs.  The 
United  States  government  was  bound  to  pro- 
tect existing  interests  in  the  lands  acquired  by 
the  United  States  from  France  by  the  treaty  of 
1803. 

Here,  however,  a  verv  different  claim  to  the 
lands  in  the  town  of  Galena  is  set  up.  The  gov- 
ernment was  the  absolute  owner;  Congress 
Tuight  have  repealed  the  acts  of  1829  and  1836, 
at  any  time  before  actual  purchases  were  made 
by  those  claiming  a  preference  to  enter,  and  the 
lands  have  been  sold  at  auction.  Up  to  the 
date  of  the  entry  and  purchase,  the  title  was  in 
the  United  States;  behind  which  date  the  courts 
of  justice  can  uphold  no  deed  of  conveyance  of 
the  public  lands,  unless  Congress  has  author- 
ized assignments  of  occupant  claims  to  be  made; 
and  as  the  acts  of  1829  and  1836  awarded  the 
preference  of  entry  to  the  claimant  who  applied 
and  obtiiined  the  favorable  decision  of  the 
board  of  commissioners,  no  inquiry  can  be  made 
into  the  dealings  between  Phelps  and  Guyard. 

It  is  ordered  that  the  fudgment  of  the  Su- 
preme Court  of  Illinois  he  rei^ersed,  and  that 
the  cause  he  remanded,  to  he  proceeded  in 
cording  to  this  oftinion. 


CHARLES  BALLANCE,  Appt^ 

17. 

ROBERT  FORSYTH  et  dL 
(See  8.  C.  21  How.  889,  890.) 

Consent  cannot  confer  jurisdiction — no  jurisdio- 
tion  without  an  appeal — withdrawal  of  tran- 
script. 

The  consent  of  parties  cannot  ^ve  Jurisdiction  to 
this  court,  where  the  law  does  not  give  It. 

Without  an  appeal  taken  in  the  district  court, 
this  court  has  no  jurlsdictioD,  and  the  consent  of 
parties  cannot  cure  the  defect 

But  if  the  plaintiff  In  error  desires  to  supply  the 
omission,  and  take  an  appeal  In  the  district  court, 
he  has  leave  to  withdraw  the  transcript  now  filed, 
and  to  use  it  upon  his  new  appeal. 

Motion  filed  Feh.  IS,  J859,  Decided  Feb.  21,1859, 

APPEAL  from   the   Circuit    Court    of    the 
United  States  for  the  Northern  District  of 
Illinois. 
On  motion  to  reinstate. 
The  case  is  stated  by  the  court. 
Messrs.  Charlea  Ballanoe,  in  person,  and 
RoTordy  Johiisoii  for  appellant. 

Mr.  Archibald  Williams  for  appellee. 

NoTK. — Jurigdlciion  of  Federal  courta  not  given 
by  conaeni — see  note  to  Gov.  of  Georgia  v.  African 
Slaves,  7  L.  cd.  U.  S.  73. 

14*9 


372-380                                 Supreme  Court  of  the  United  States.  Dec.  Tebit, 

Mr.  Cliief  Justice  Taney  delivered  the  opin-  A   PPEAL   from   the   Circuit    Court    of    tlM 

ion  of  the  court :  ix    United  States  for  the  Southern  District  of 

This  case  was  dismissed  on  the  2(Hh  of   De-  .sew  York. 

<seni1)er  Inst,  because  it  did  not  appear  that  an  The  libel  in  this  case  was  filed  in  the  district 

appeal  had  been  taken  in  the  district  court.    A  court  of  the  United  States  for  the  souUiem  dis- 

motion  has  now  been    made   to    reinstate    the  trict  of  New  York,  by  the  appellee,  to  reoover 

•case,  and,  in  support  of  that  motion,  a  written  damages  resulting  from  a  collision, 

agreement,  signed  by  the  counsel  for  the  appel-  The  said  court  entered   a   decree  dismissing 

lant  and  appellee,  has  been  filed,  consenting  to  the  libel.      On  appeal  to  the  circuit  court,  t^A 

reinstate  the  case,  to  waive   all   irregularities,  decree  was  reversed  and  a    decree    entered   in 

and  to  try  the  case  on  the  merits.  favor  of  the  libelant,  for  $7,107.16,  with  $412.82, 

But    the     consent   of    parties    cannot   give  costs;  whereupon  the  defendant  took  an  appeal 

390*]    jurisdiction   to   this  'oourt,  where  the  to  this  court. 

law  does  not  give  it.     And,  without  an  appeal  A  further  statement  of  the  ease   appears  in 

taken  in  the  district  court,  this  court  has  no  the  opinion  of  the  court. 

jurisdiction,  and  the  consent  of  parties  cannot  Messrs.  Clarkson  N.  Potter    and    Owem 

cure  the  defect.      The  motion  is,  therefore,  over-  ft  Vose,  for  appellant: 

*^if  :  ...,       ,.*..•.               JM    '       X            1  1.  No  considerable  distance  could    exist   be- 
But  If  the  plaintiff  m  error  desires  to  supply  ^^^  ^j^^  ^^^^j     ^^  j.j^j^^  claimed. 

the  omission,  and  take  an  appeal  m  the  district  ^    ^    estimates  of  time  and  distance,  see  The 

tVl'^Llfi^^'rlrZf^^^  ^^ropa.  2  Law  &  Eq.  659;  The  Iron  Dilke,  2  W. 

has  leave,  m  order  to  save  expense,  to  withdraw  „  i     .jqi     mi.^   r^     .-  ^tm?!**   a  xtt   f>-a.    at  a     i 

the  transcript  now  filed,  and  to  use  it  upon  his  ^\  f^Hnl^^  ^"^^  *  ^^*'  ^  ^'  ^^'  ^^*'  ^ 

appeal,  leaving  a  receipt  for  it  with  the  clerk  ^^l^j^}'  ^l}' ,     ,  ^      ,^    ^     ^      ^          ^     m. 

of  this  court.  °  2.  The  libelant  has  the  burden  of  proof.    To 

recover,  he  must  make  it  appear  that  the  steam- 
er  was  in  fault.    When  it  appears  that  the  sail- 
ing vessel  stood  her  course,  and  that  the  steamer 

372^]  •THE  NEW  YORK  AND  LIVERPOOL  r^lLr.r*IhouM  ^^v^^Z.TJ^"' ZT"^ 

LT^ITED     STATES     MAIL     STEAMSHIP  the  steamer  should  have    done   so.     But   such 

COMPANY,    Claimants    of    the     Steamship  ^""^^  "i"«*  ^P]^^'  Jo  ~»^  !J?,.P'«»^Pj>??- 

Pacific,  her  Tackle,  etc.  Appts^  ,^  ^^^  question  of  responsibility,  see  13  Hojr. 

^  109;  Barrett  v.  Wtlltanison,  4   McLean,    589; 

OTIS  P.  RUMBALL,  lAht.  ^^  Delatcare  v.  TheOsprey,  2  WaU.  Jr.  268. 

3.  In  any  event,  the  damages  were  excessive. 

/«-«  o  n  oi  M«-r  «To  QflA  \  ^^^  Hbclant  was  only  entitled    to   the    actual 

(Sec  8.  c.  21  HOW.  872-888.)  damage  caused  by  the  collision,  viz.:  the  cost 

of  bringing  the  brig  to  port  and  repairing  her. 

Collision    heticeen    steamer    and    hng  —  rule,  xhe  Catharine  v.  Didcinson,  17  How.  170. 

where  steamers  meet  saving  vessels— nautical  Messrs,  B.  D.  Stillmaa   and   H.    O.   !>•- 

rules— do  not  apply  uhen  collision  is  inevi-  rorest,  for  appellees: 

table--^here  hng  was  not  in  fault,  steamer  Conclusions  on  the  facts  and  points  of  law. 

^^^^'  The  brig  discharged  her  duty  in  all  respects. 

.  ^  .  1st.  A  bright  light  was  displayed  when  the 
Where.  In  a  collision  between  a  steamer  and  brig,  afpomer  waa  firat  HinAnvArMi 
the  bri;:  kept  her  course,  without  any  change  what-  »^mer  was  nrsii  aisooverea. 
ever,  until  the  collision  was  Inevitable,  an  error  2d.  She  kept  her  course  close-hauled  through- 
then  committed  by  those  In  charge  of  her  under  out. 

such   circumstances,    if   the   vessel   was   otherwise  oj    tx  u^«  nniiwMi  itntm  nkanrnwl  «f  mM    «♦  «r«. 

without  fnult.  would  not  impair  her  right  to  re-  .   ^^  "  5®'  course  was  changed  at  all,  it  was 

cover  for  the  injuries  occasioned  by  the  collision.  just  at    the    moment    of    collision,    when    the 

As  a  general  rule,  sailing  vessels,  when  approach-  steamer  had  come  so  near  as  to  discharse  the 

ing  steamers,  are  required  to  keep  their  course,  and  .    •     *          i.i.                                                      *     ^^ 

the  steamers  are  required  to  keep  out  of  the  way.  brig  from  the  consequences. 

Those  engaged   in   navigating  vessels  upon   the  12  How.  443. 

«ea.s  are  bound  to  observe  the  nautical  rules,  in  the  rt  -„^  nhnntrt^  nf  fb»  hn'cr'a  fy^nlr  nl^Aa   «f 

management   of    their   vessels   on    approaching   a  .    Ai  any  en nnge  oxtne  brig's  took  plac^,  it 


point  where  there  is  danger  of  collision.  in   the   right  direction.     It  was  justifiable  to 

Such  rules  of  navigation  are  obligatory  upon  ves-  presume  that  the  steamer  would  port  her  helm 

■els  approaching  each  other,  so  long  as  the  means  5^  .  ^^^^  .^  .,  ^  ,;^i,* 

and  opportunity  to  avoid  the  danger  remain.  and  pa.«*s  to  the  right. 

They  do  not  apply  to  a  vessel  after  the  approach  8t.  John  v.  Paine,  10  How.  685;  The  Rose,  2 

Is  so  near  that  the  collision  is  inevitable.  ry   p^u    i 

When  a  steamer  approaches  a  sailing  vessel,  the  *  f      ,              j.j      i.  j.    i.          i.      j   i. 

steamer  is  required  to  exercise  the  necessary  pre-  The  steamer  oia  not  discharge  her  duty, 

cautions  to  avoid  a  collision  ;  and  if  this  be  not  done,  The  following  rules  apply  to  the  present  case: 

prima  facie  the  steamer  is  chargeable  with  fault.  „.   „^o«i  <.i»„4.  i,„.  *ul  I^i^a  *™  ^f«      w.,.-* 

As  the  brig  was  run  down  and  lost,  and  the  evl-  A  vessel  that  has  the  wind  free,  etc,    must 

^ence  fails  to  satis^  the  court  that  the  brig  was  in  get  out  of  the  way."  "When  vessels  are  cross- 
fault,  or  the  disaster  inevitable,  it  necessarily  fol-  i^„  ^^^v  gsfx^f^r  in  nnnnaitf^  dirpctions  And  thtf»n» 
lows  that  the  collision  was  the  result  of  fault  on  ^ng  «»<;"  ©tner  in  opposite  airections,  ana  tnere 
the  part  of  the  steamer,  and  that  the  steamer  is  is  the  loast  doubt  of  their  going  clear,  the  ves- 
answerable  to  the  libelant  for  the  damage.  gel  on  the  starboard  tack  should   persevere   on 

her  course,  while  that    on   the   larboard    tack 

Argued  Feb.  7,  1859,        Decided  Feb,  21,  1859.  should  bear  up  or  keep  away  before  the  wind.* 

^<yrm.-CoUi8ion.     RigMs  of  .team  and  sailing  "Tl^^  ve«sdl  on  the    larboard    tack    must    give 

vessels  in  reference  to  each  other,  and  in  passing  way,  and  the  vessel  on  the  starboard  tack  must 

and  meeting — see  no^.s  to  13  L.  ed.  U.  S.  537;  14  UqIa  on." 

r.  ed.  U.  a  68;  86  U  ed.  U.  8.  453;  80  C  d  A.  "^^  j^^  ggj 

144  6S  V.  •. 
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When  a  steamer  meets  a  sailing  vessel,  the 
latter  has  the  right  to  keep  her  course.  It  is 
the  duty  of  the  steamer  to  adopt  such  precau- 
tions as  will  avoid  her. 

10.  How.  583. 

And  a  steamer  ought  not,  in  wide  water,  to 
approach  so  near  a  sailing  vessel  aa  to  create 
a  hazard. 

12  How.  461. 

2.  The  steamer  did  not    change   her   course 

auick  enough.      At  the  time  the  vessel  struck, 
tie  had  kept  oflt  no  more  than  two  points. 
12  How.  461. 

She  had  onl^  one  man  at  the  wheel,  which 
waa  an  insufficient  force  with  a  ship  of  this  size, 
and  which  may  account  in  part  for  her  tardy 
change  of  direction. 

The  Europa,  2  Eng.  L.  &  Eq.  664. 

3.  The  steamer  was  also  in  fault  in  not  hav- 
ing sooner  stopped  her  headway. 

4.  In  attempting  to  cross  the  bow  of  the  brig 
instead  of  keeping  to  the  right  by  portins  her 
helm,  the  steamer  made  herself  responsible  for 
all  the  consequences. 

5.  The  steamer  did  not  take  proper  precau- 
tionarv  measures  to  avoid  the  brig,  and  the  de- 
cree of  the  court  below  should  be  affirmed. 

8t.  John  V.  Paine y  10  How.  557,  cases  cited 
on  page  581 ;  "Sfiicton  v.  8tehbin9,  10  How.  586 ; 
The  Traveler,  2  Wm.  Rob.  197;  The  Oenesee 
Chief,  12  How.  461 ;  The  James  Watt,  8  Jurist, 
320;  The  Rose,  2  W.  Rob.  p.  1. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty,  from  a  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  in  a  cause  of 
collision,  civil  and  maritime.  It  was  com- 
menced in  the  district  court  on  the  24th  day  of 
September.  1851,  by  the  appellee,  in  behalf  of 
himself  and  the  other  owners  of  the  brig 
Alfaretta.  According  to  the  case  made  in  the 
libel.  The  Alfaretta  sailed  from  Millbridge,  in 
the  state  of  Maine,  on  the  10th  day  of  August, 
1851,  fully  laden  with  lumber  freight,  and 
bound  cm  a  voyage  to  the  port  of  New  York. 
She  was  a  tight,  stanch,  strong  vessel  of  one 
hundred  and  sixty-three  tons  burden,  and  in 
every  respect  well  maimed,  tackled,  appareled, 
and  appointed,  with  a  competent  master,  and 
sufficient  crew ;  and  was  totally  wrecked  by  the 
Golli»ion  which  occurred  on  the  16th  day  of  the 
same  month,  without  any  fault  of  her  officers  or 
crew,  and  white  she  was  lawfully  pursuing  her 
voyage  from  the  place  of  departure  to  her  place 
of  dpstination.  At  the  time  of  the  disaster  she 
was  fifteen  or  twenty  miles  off  the  southern 
shore  of  Long  Island,  sailing  close-hauled  on  the 
wind,  with  her  larbourd  tacks  aboard,  and  all 
her  sails  set.  nnd  was  heading  about  northwest 
by  weat.  While  sailing  on  that  course,  with  a 
light  wind  from  southwest  by  west,  her  master 
and  crew  discerned  a  light  bearing  from  them 
about  west  half  south,  which  they  judged  to  be 
the  light  of  a  steamer;  and  the  libelant,  who 
was  the  master  of  The  Alfaretta,  immediately 
375*]  caused  a  light  to  be  hoisted  in  *the  fore- 
rigging  of  the  bri^.  That  vessel  proved  to  be 
the  steamship  Pacific,  and  it  is  alleged  that  she 
had  sudi  a  large  number  of  lighU  that  the 
libelant  waa  not  able  to  determine  what  direc- 
tion she  waa  steering,  and  kept  his  vessel  on 
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her  course,  without  any  deviation,  until  the  col- 
lision took  place.  It  occurred  between  eight 
and  ten  o'clock  in  the  evening,  as  alleged  in  the 
libel,  and  about  fifteen  minutes  after  the  light 
was  placed  in  the  forerigging  of  the  brig,  when 
the  steamer,  with  great  force  and  violence,  ran 
into  and  struck  the  brig  on  her  larboard  bow, 
cutting  her  down  to  the  water's  edge,  and  carry- 
ing away  her  foremast,  so  that  she  filled  in  a 
few  minutes  and  became  a  complete  wreck. 

On  the  14th  day  of  October  following,  the 
claimants  of  the  steamer  filed  their  answer  to 
the  allegations  of  the  libel.  Among  other 
things  not  necessary  to  be  noticed,  they  deny 
that  the  steamer  had  such  a  large  number  of 
lights  at  the  time  referred  to,  that  the  libelant 
was  not  able  to  determine  what  direction  she 
was  steering;  and  they  also  deny  that  the  briz 
kept  her  course,  without  any  deviation,  until 
the  collision  occurred;  or  that  the  steamer  ran 
into  and  struck  the  brig  in  the  manner  abovo 
stated.  Their  theory  is,  and  they  accordingly 
allege,  that  the  steamer  started  from  New  York 
on  the  day  of  the  collision,  on  her  intendetl 
voyage  to  Liverpool,  well  manned  and  equipped 
for  the  voyage,  and  in  every  respect  seaworthy; 
and  that  the  lookout  of  the  stoamor,  who  was 
stationed  at  the  forecastle,  while  she  was  pro- 
ceeding on  the  voyage,  between  seven  and  eight 
o'clock  in  the  evening,  the  weather  being  cloudy 
and  the  night  dark,  the  wind  southwest  by 
south,  and  the  steamer  steering  east  half  south, 
with  her  usual  lights  displayed,  discovered  the 
light  of  a  ve^^sel  about  two  and  a  half  points 
on  the  starboard  bow  of  the  steamer.  Where- 
upon the  helm  of  the  steamer  was  immediately 
put  to  the  starboard,  and  she  at  once  swung  off 
to  cast-northeast,  and  at  or  about  the  same  time 
her  engines  were  stopped.  That  vessel  so  dis- 
covered was  the  brig  Alfaretta.  She  was  clo<ie 
hauled  on  the  wind  at  the  time,  and  was  steer- 
ing to  the  westward,  as  the  respondents  allege, 
in  a  course  nearly  parallel  to  that  of  the  steam- 
er ;  but,  instead  of  keeping  her  course,  as  she 
should  have  done,  •she  suddenly  and  un-  [*376 
expectedly  put  her  helm  to  port,  and  kept  off, 
and  came  with  her  bows  on  to  the  steamer,  strik- 
ing her  a  little  forward  of  her  starboard  wheel, 
which  passed  over  the  bows  of  the  brig,  cutting 
her  down  and  damaging  the  steamer  to  the 
amount  of  $2,000.  And  they  explicitly  allege, 
that  if  the  brig  had  kept  her  course,  and  had 
not  put  her  helm  to  port,  the  collision  would 
have  been  avoided.  This  statement,  derived 
from  the  pleadings,  exhibits  very  fully  the  real 
nature  of  the  controversy  between  the  parties, 
and  the  grounds  assumed  on  the  one  side  and 
the  other  in  the  prosecution  and  defense  of  the 
suit.  Testimony  was  taken  on  both  sides,  in 
the  district  court,  and,  after  hearing,  a  decree 
was  entered  that  the  libel  be  dismissed,  each 
party  paying  their  own  costs,  and  the  libelant 
appealed  to  the  circuit  court.  Both  parties  ap- 
peared by  counsel  in  the  circuit  court,  and, 
after  a  full  hearing,  it  waa  ordered  and  ad- 
judged that  the  decree  of  the  district  court  dis- 
missing the  libel  be  in  all  things  reversed,  and 
that  the  libelant  recover  the  damages  sus- 
tained by  reason  of  the  collision,  together  with 
costs  in  both  courts,  and  that  the  cause  be  re- 
ferred to  a  commissioner  to  ascertain  and  re- 
port the  damages.  Additional  testimony  was 
taken  before  the  commissioner,  who  reported 
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that  the  sum  of  $7,107. Id  was  due  to  the  libel- 
anU,  to  which  report  the  respondents  excepted ; 
and,  after  the  hearing  upon  the  exceptions,  the 
report  was  confirmed  by  the  court,  and  a  decree 
entered  that  the  libelant  recover  the  sura  re- 
ported with  costs.  Whereupon  a  final  decree 
was  entered,  in  pursuance  of  the  report,  and 
the  respondents  appealed  to  this  court.  Many 
of  the  facts  and  circumstances  attending  the 
disaster,  as  well  as  those  which  preceded  it,  are 
so  fully  proved  that  they  cannot  properly  be 
regarded  as  the  subject  of  dispute.  As  alleged 
in  the  libel,  the  collision  took  place  in  the  open 
sea,  on  the  16th  day  of  August,  1851,  some  fif- 
teen or  twenty  miles  off  the  southern  shore  of 
Long  Island.  It  occurred  a  little  past  eight 
o'clock  in  the  evening,  after  the  officers  in 
charge  of  the  respective  vessels  had  been  fully 
apprised  of  the  approaching  danger,  and  under 
circumstances  which  make  it  manifest  that  it 
377*]  ought  to  have  •been  prevented.  Both 
vessels  had  proper  lights  at  the  time,  and  com- 
petent and  sufficient  lookouts;  and  it  is  clearly 
proved  that  the  duties  of  the  lookouts  were  vig- 
ilantly and  promptly  performed.  Lights  had 
not  been  set  on  the  brig  when  her  lookout  first 
discerned  the  light  of  the  steamer  from  the  for- 
ward part  of  the  vessel.  One  had  been  pre- 
pared, nowever,  and  lighted  by  the  steward,  and 
was  in  the  galley  forward  of  the  house  on  the 
deck,  ready  for  that  purpose.  On  seeing  the 
light  of  the  steamer,  tne  lookout  of  the  brig  at 
once  reported  the  fact  to  the  master,  who  was 
then  walking  the  deck,  and  he  immediately 
caused  the  light,  which  was  burning  brightly, 
to  be  hoisted  in  the  forerigging  of  the  brig, 
and  it  was  kept  there,  in  full  view  of  the  ap- 
proaching steamer,  until  the  vessels  came  to- 
gether. Coffin,  who  hoisted  the  light,  and  was 
the  lookout  on  the  brig,  testifies  that  he  tied 
the  light  just  under  the  foreyard,  and  remained 
standing  in  the  rigging,  watching  the  light  oi 
the  steamer  as  she  approached,  until  she  was 
so  near  that  he  had  just  time  to  descend  to  the 
deck  and  take  a  few  steps  aft  when  the  vessels 
struck.  He  says  it  was  about  fifteen  minutes 
after  he  reported  the  light  of  the  steamer  to  the 
master  of  the  brig  that  the  collision  occurred; 
and,  in  this  particular,  he  is  strongly  confirmed 
by  the  mate  of  i.he  steamer,  who  admits  that 
the  brig  was  about  three  miles  distant  when  her 
light  was  reported  to  him,  as  the  officer  of  the 
deck,  by  the  lookout  on  the  starboard  bow  of  the 
steamer.  At  the  time  the  light  of  the  steamer 
was  first  seen  by  the  lookout^  the  brig  was  sail- 
ing on  a  course  of  northwest  by  west,  close- 
hauled  on  the  wind,  with  her  larboard  tacks 
aboard,  and  all  her  sails  set.  She  was  converg- 
ing towards  the  track  of  the  steamer,  and  was 
going  through  the  water  only  three  or  four 
miles  an  hour,  the  wind  being  light,  and  blow- 
ing from  the  southwest  by  west. 

Several  witnesses  describe  the  character  of 
the  night  as  overcast,  and  some  speak  of  it  as 
cloudy,  with  intervening  stars;  but  all  agree 
that  it  was  not  unusually  dark.  They  all  con- 
cur in  saying  that  the  surface  of  the  sea  was 
smooth,  and  there  was  no  haze  or  mist  on  the 
water:  and  the  mate  of  the  steamer  testifies 
that  objects  could  be  seen  without  lights  at  the 
distance  of  three  miles. 

J*'^'"'*]  •When  the  steamer  discovered  the 
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brig,  she  had  all  her  signal  lights  displayed, 
and  was  on  a  course  of  east  half  south,  and  was 
moving  through  the  water  at  the  rate  of  twelva 
or  thirteen  miles  an  hour,  using  all  her  sails  as 
well  as  her  engiiies.  Her  mate  and  lookout  first 
saw  the  light  of  the  brig,  and  tliey  testify  that 
the  bearing  of  the  light  was  some  two  and  a 
half  points  off  the  starboard  bow  of  the  steam- 
er. Their  statements,  however,  do  not  entirely 
agree  with  the  testimony  of  the  master.  He 
was  in  his  room  at  the  time,  calculating  the 
position  of  the  steamer,  and  did  not  hear  the 
light  of  the  brig  reported.  While  there,  he 
heard  the  mate  call  out,  "hard  a-starboard," 
and  instantly  went  up  on  to  the  paddle-box  of 
the  steamer. 

His  account  of  the  bearing  of  the  brig  is  not 
entirely  clear,  as  g^ven  in  the  record,  or  very 
satisfactory.  At  first,  he  says  he  saw  the  brig 
two  and  a  half  to  three  points  off  the  starboard 
bow  of  the  steamer,  but  finally  fixes  it  at  two 
points;  and  adds,  to  the  efTect  that  she  was  not 
over  one  third  of  a  mile  distant.  He  admits, 
however,  that  the  steamer  was  then  swinging 
off  rapidly  towards  Long  Island  shore;  and  of 
course,  if  the  bearing  was  only  two  points  when 
the  master  reached  the  paddle-box,  it  must 
have  been  much  loss  than  two  and  a  half  points 
at  the  time  the  light  was  first  discovered,  as  the 
vessels  were  then  three  miles  apart,  and  the 
order  of  the  mate,  to  starboard  the  helm,  had 
not  then  been  given ;  and  of  course  the  steamer 
did  not  commence  to  swing  off  to  port  till  after 
that  order  was  given  and  executed. 

According  to  the  testimony  of  the  mate,  his 
first  order,  after  seeing  the  light  of  the  brig, 
was  to  starboard  the  helm,  and  then,  he  says, 
the  vessel  began  to  swing  off;  and  it  was  not 
until  after  he  left  the  position  he  then  occupied, 
and  went  on  to  the  paddle-box,  that  he  gave  the 
order,  hard  a-starboard.  After  that  order  was 
given,  and  the  usual  response  received  from  the 
wheelsman,  then  he  says,  the  master  came  by 
his  side,  and  repeated  the  order,  adding  that 
"the  vessel  will  be  into  us — stop  her;"  and  the 
mate  savs  that  the  steamer  had  then  swung  off 
about  three  points;  and  yet  the  master  says 
that  the  bearing  of  the  light  of  the  brig  was 
still  two  points  off  the  starboard  bow  of  the 
steamer. 

•Statements  so  confiicting  and  uncer-  [•STO 
tain  do  not  furnish  anv  definite  elements  whidi 
can  safely  be  made  the  basis  of  a  reliable  math- 
ematical calculation  as  to  the  precise  bearing 
of  the  brig  when  her  light  was  first  seen,  and 
are  not  entitled  to  much  consideration  in  de- 
termining the  question  how  the  collision  was 
produced. 

Some  uncertainty  also  exists  as  to  the  pre- 
cise bearing  of  the  steamer  when  her  light  was 
first  discovered  from  the  brig.  It  is  stated  in 
the  libel  as  about  west  half  south,  and  the  testi- 
mony of  the  witnesses  is  equally  indefinite. 
One  witness  estimates  it  at  about  three  points 
off  the  larboard  bow  of  the  brig;  another  says 
it  was  about  two  points  in  the  same  direction; 
and  a  third  witness  says  it  was  about  west. 
Such  indefinite  statements  cannot  afford  much 
aid  in  determining  the  principal  question  in- 
volved in  this  controversy. 

Whatever  may  have  been  the  precise  position 
of  the  vessels  with  respect  to  each  other  at  the 
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time  the  light  of  the  steamer  was  first  discov- 
ered by  the  lookout  of  the  brig,  it  is  certain 
that  the  course  of  the  brig  was  converging  to- 
wards the  track  of  the  stumer,  and  that  they 
came  together  in  the  course  of  fifteen  minutes 
after  the  light  was  reported  to  the  master ;  and 
the  brig  was  run  down  and  lost.  It  was  the 
starboard  bow  of  the  steamer  which  came  in 
contact  with  the  larboard  bow  of  the  brig, 
forward  of  the  fore  swifter,  and  slewed  her 
round,  carrying  away  her  bowsprit,  foremast, 
and  main  topmast,  and  cutting  her  down  to  the 
water's  edge;  and  such  was  the  headway  of  the 
steamer  at  the  time,  that  she  swept  on  for  a 
considerable  distance,  without  any  apparent 
abatement  of  her  speed,  notwithstanding  her 
engines  were  stopped  and  reversed  just  before 
the  collision  took  place. 

All  the  circumstances  tend  to  show  that  the 
diaaster  might  have  been  prevented,  and  that 
there  was  fault  somewhere,  for  which  the  of- 
fending paiiy  ought  to  be  held  responsible. 
Both  parties  ai>pear  to  have  so  understood  the 
matter  when  they  made  up  their  pleadings,  as 
well  as  in  the  subsequent  conduct  of  the  cause. 

It  is  alleged  in  the  libel  that  the  brig  kept 
her  course  after  the  light  of  the  steamer  was 
380*]  seen,  without  any  deviation,  until  *the 
oollision  occurred.  On  the  part  of  the  respond- 
ents, that  allegation  in  the  libel  is  denied ;  and 
they  allege  tluit  the  brig,  when  her  light  was 
first  seen,  was  steering  to  the  westward,  close- 
hauled  on  the  wind,  and  in  a  course  nearly  par- 
allel to  the  steamer;  but  instead  of  keeping 
her  course,  as  she  should  have  done,  that  she 
suddenly  and  unexpectedly  put  her  helm  up, 
kept  off,  and  came  with  her  bows  on  to  the 
steamer. 

Sudi  is  the  issue,  as  made  up  by  the  parties 
in  the  pleadings,  and  it  presents  the  principal 
question  of  fa^  to  be  determined  by  the  court. 

Our  views  up<»i  the  point  cannot  be  stated 
in  a  manner  which  would  be  satisfactory  to 
those  interested,  without  some  brief  reference 
to  the  evidence  on  which  they  are  based. 

When  the  disaster  occurred  to  the  brig,  hei 
whole  company,  consisting  of  seven  men,  in- 
cluding the  master  and  mate,  were  on  the  deck 
of  the  vessel,  and  witnessed  the  events.  Four 
were  examined  as  witnesses;  and  the  mate  tes- 
tifies that  it  was  the  watch  of  the  master,  who, 
being  the  libelant  and  one  of  the  owners  of  the 
vessel,  was  not  examined.  His  watch  com- 
menced at  eight  o'clock  in  the  evening,  when 
the  preceding  watch  closed.  From  six  to  eight 
o'clock  the  mate  had  charge  of  the  deck,  and 
he  says  that  the  course  of  the  brig  at  simset 
was  northwest  by  west;  that  she  was  sailing 
close-hauled  on  the  wind,  and  continued  on  the 
name  course  until  eight  o'clock,  when  he  went 
below.  He  remained  below  until  he  heard  a 
light  reported,  when  he  immediately  went  on 
detk,  and  at  first  saw  only  one  light,  but,  as 
the  vessel  approached  nearer,  he  saw  more,  and 
supposed  it  was  a  steamer;  and  he  testifies  posi- 
tively that  the  brig  did  not  change  her  course, 
after  be  went  on  deck,  until  the  steamer  struck 
her.  On  his  return  to  the  deck,  he  did  not 
look  at  the  compass,  but  says  the  brig  was  on 
the  wind,  with  her  larboard  tacks  aboard,  and, 
in  his  judgment,  was  going  the  same  course  as 
when  he  went  below. 
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Three  of  the  seamen  were  also  examined,  and 
their  testimony  is  equally  full  and  explicit,  and 
to  the  same  effect.  One  of  them  was  the  look- 
out, who  first  discovered  the  light  of  the  steam- 
er, and  reported  it  to  the  master;  and  the 
other  two,  on  hearing  his  report,  immediatdy 
went  on  deck,  and  remained  *through-  [*381 
out,  watching  the  light  as  it  approached,  and 
with  every  opportimity  to  see  and  observe  what- 
ever transpired  on  the  deck  of  the  vessel.  Some 
one  or  more  of  them  testifies  that  the  master 
twice  gave  the  order  "to  keep  her  full  and  by," 
as  the  steamer  advanced,  and  they  all  concur 
that  the  brig  did  not  change  her  course,  and 
that  no  danger  was  apprehended  unUl  just  be- 
fore the  collision  took  place.  All  must  admit 
that  they  had  ample  means  of  knowledge  upon 
the  subject  of  their  testimony;  and  if  their 
statements  are  incorrect,  they  must  have  will- 
fully perverted  the  truth,  which  is  not  to  be 
presumed.  Several  witnesses,  however,  exam- 
ined on  the  part  of  the  respondents,  testify  that 
the  brig  did  change  her  course  before  the  ves- 
sels came  together;  and  among  the  number  is 
the  mate  of  the  steamer,  who  l^yond  doubt  de- 
scribes the  events  truly,  as  they  appeared  to 
him  at  the  time  of  the  occurrence. 

His  testimony,  as  it  is  exhibited  in  the  rec- 
ord, furnishes  conclusive  evidence  that  the  two 
vessels  were  very  close  together,  if  not  in  actual 
contact,  when  the  supposed  change  of  course 
was  made,  and  presents  some  groimd  of  infer- 
ence that  the  jib-boom  of  the  steamer,  or  the 
rigging  connected  with  the  bowsprit,  as  they 
swept  over  the  stem  of  the  brig,  or  pressed 
against  her  forerigging,  may  have  produced 
the  state  of  things  which  induced  him  to  think 
that  the  brig  had  ported  her  helm.  At  first  he 
said  the  change  was  made  just  before  the  col- 
lision, then  immediately  before  it;  but,  upon 
further  interrogation,  he  said  it  was  before  the 
jib-boom  of  the  brig  had  touched  the  steamer, 
and  finally  added  that  the  brig  might  have  been 
twice  the  length  of  the  ship  olf.  All  of  his 
statements,  however,  are  based  upon  the  theory 
that  the  brig  ran  into  the  steamer,  when  it  is 
satisfactorily  shown  that  the  real  state  of  the 
case  was  the  reverse.  It  was  the  bow  of  the 
steamer,  near  the  catheads,  which  struck  the 
jib-boom  of  the  brig,  and  carried  it  away;  and 
the  evidence  furnishes  strong  reasons  to  con- 
clude that  the  brig  had  b^n  partly  slewed 
round  just  before  that  occurred.  Be  that  as  it 
may,  it  is  certain  from  the  evidence  that  the 
brig  kept  her  course  until  just  before  the  colli- 
sion took  place.  When  the  mate  of  the  steamer 
first  saw  her  light,  he  says  it  was  about  three 
miles  distant,  and  he  admits  that  her  direction 
then  was  *north  of  west,  and  that  he  [*382 
did  not  notice  any  change  of  her  course,  except 
the  one  already  mentioned,  when  the  vessels 
were  close  together.  When  the  master  went  up 
on  to  the  paddle-box  of  the  steamer,  and  re- 
peated the  order  previously  given  by  the  mate 
to  put  the  helm  hard  a-starboard,  he  says  the 
brig  was  then  sailing  close-hauled  on  the  wind, 
and  that  the  two  vessels  were  not  more  than  a 
third  of  a  mile  apart.  His  account  of  the 
change  of  course  is,  that  it  was  made  after  that 
order  was  given,  and  he  says  the  brig  instantly 
turned  directly  across  the  bows  of  the  steamer, 
and  came  right  into  her,  thus  showing  con- 
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cluflively  that  the  alle^ifed  change,  however  pro- 
duced, was  made  at  the  moment  of  collision. 
These  references  to  the  testimony  of  the  wit- 
nesses must  suffice,  and  they  are  believed  to  be 
amnly  suflScient  to  show  what  the  state  of  the 
evidence  is,  as  it  is  exhibited  in  the  record.  One 
remark  is  applicable  to  all  of  the  witnesses  in- 
troduced by  the  respondents;  and  that  is,  they 
had  not  the  same  means  of  knowledge  respect- 
ing the  matter  in  dispute  as  the  witnesses  for 
the  libelant  possessed,  who  had  charge  of  the 
brig,  and  governed  her  course;  and  in  weighing 
the  evidence,  and  determining  its  force  and 
effect,  that  important  consideration  cannot  be 
overlooked.  It  must  be  admitted  that  the  wit- 
nesses on  the  part  of  the  libelant  speak  from 
actual  knowledge,  and  unless  they  have  will- 
fully stated  what  they  know  to  be  false,  their 
statements  must  be  correct.  They  were  on  the 
deck  of  the  vessel^  interested,  so  far  as  their 
personal  safety  was  concerned,  to  observe  every- 
thing that  transpired  as  the  steamer  ap- 
proached, and  they  cannot  well  be  mistaken  in 
respect  to  the  matter  under  consideration. 

Those  on  board  the  steamer  appear  in  the 
record  under  very  different  circumstances. 
They  only  infer  what  they  have  affirmed  as  to 
what  transpired  on  the  deck  of  the  brig,  and  at 
best  their  statements  respecting  the  matters 
in  question  are  of  the  nature  of  opinions,  and  it 
is  not  (lifHrnlt  to  see  that  they  may  be  in  error. 
In  the  excitement  and  confusion  of  the  moment, 
thoy  may  have  mistaken  what  was  occasioned 
by  the  momentum  of  the  steamer  or  the  press- 
ure of  her  bowsprit  or  jib-boom  upon  the  stem 
or  forerigging  of  the  brig,  for  a  change  of 
383*]  course  •produced  by  an  alteration  of  her 
helm.  All  the  testimonv  tends  to  show  that  the 
two  vessels  came  together  at  an  obtuse  angle, 
and  there  is  much  reason  to  think  that  the  brig 
had  been  pressed  out  of  her  course  before  the 
bows  of  the  vessels  came  together.  At  all 
events,  such  an  inference  from  the  evidence  is 
far  more  reasonable  tnan  would  be  the  conclu- 
sion that  all  the  witnesses  for  the  libelants 
have  willfully  perverted  the  truth.  Other 
grounds  of  reconciling  the  testimony  consistent 
with  the  integrity  of  all  the  witnesses  might  be 
8Uggpste<l,  but  we  think  it  unnecessary,  as  the 
evidence  clearly  shows  that  the  brig  kept  her 
course,  without  any  change  whatever,  until 
the  poril  was  impending  and  the  collision  in- 
evitable. 

An  error  committed  by  those  in  charge  of  a 
vessel  under  such  circumstances,  if  the  vessel 
wns  otherwise  without  fault,  would  not  impair 
her  rijjht  to  recover  for  the  injuries  occasioned 
by  the  collision,  for  the  plain  reason  that  those 
who  produced  the  peril  and  put  the  vessel  in 
that  situation  would  be  chargeable  with  the 
error,  and  nuist  answer  for  the  consequences. 

Our  conclusion,  however,  on  this  branch  of 
the  case,  is,  that  the  respondents  have  failed  to 
support  the  allegation  of  the  answer,  that  the 
brig  changed  her  course  after  the  light  of  the 
steamer  was  discovered,  and  that  the  evidence 
satisfactorily  shows  that  she  did  not  change 
her  course  in  any  sense  which  can  be  regarded 
as  a  fault.  Sailing  vessels,  when  approaching 
a  steamer,  are  required  to  keep  their  course; 
and  steamers,  under  such  circumstaiices,  as  a 
general  rule,  are  required  to  keep  out  of  the 
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way.  Many  considerations  concur  to  show  that 
all  those  engaged  in  navigating  vessels  upon 
the  seas  are  bound  to  observe  the  nautical  rules 
recognized  and  approved  bv  the  courts,  in  the 
management  of  their  vessels,  on  approaching  a 
point  where  there  is  danger  of  collision.  Those 
rules  were  framed  and  are  administered  to  pre- 
vent such  disasters  and  to  afford  security  to 
life  and  property  exnosed  to  such  dangers ;  and 
public  policy,  as  well  as  the  best  interest  of  all 
concerned,  requires  that  they  should  be  con- 
stantly and  rigidly  enforced  in  all  cases  to 
which  they  apply.  Few  eases  can  be  imaffined 
where  it  is  more  needful  that  they  should  be 
observed  than  when  a  steamer  and  a  sailing 
vessel  are  approaching  each  other  from  oppo- 
site ^directions,  or  on  intersecting  lines,  [*384 
for  the  obvious  reason  that  the  negligence  of 
the  one  is  liable  to  baffle  the  vigilance  of  the 
other ;  and  if  one  of  the  vessels  under  such  cir- 
cumstances follows  the  rule,  and  the  other 
omits  to  do  so,  or  violates  it,  a  collision  is  si- 
most  certain  to  follow. 

Rules  of  navigation,  such  as  have  been  men- 
tioned, are  obligatory  upon  vessels  approaching 
each  other,  from  the  time  the  necessity  for  pre- 
caution bc^ns,  and  continue  to  be  applieable 
as  the  vessels  advance,  so  long  as  the  means 
and  opportunity  to  avoid  the  danger  remain. 
They  do  not  apply  to  a  vessel  required  to  keep 
her  course  after  the  approach  is  so  near  that 
the  collision  is  inevitable,  and  are  equally  in- 
applicable to  vessels  of  every  description,  while 
they  are  yet  so  distant  from  each  other  that 
measures  of  precaution  have  not  become  neces- 
sary to  avoia  a  collision.  Sailing  vessels  ap- 
proaching a  steamer  are  required  to  keep  their 
course  on  account  of  the  correlative  duty  which 
is  devolved  upon  the  steamer  to  keep  out  of  the 
way,  in  order  that  the  steamer  may  know  the 
position  of  the  object  to  be  avoided,  and  may 
not  be  led  into  error  in  her  endeavor  to  comply 
with  the  requirement. 

Under  the  rule  that  a  steamer  must  keep  out 
of  the  way,  she  must  of  necessity  determine 
for  herself  and  upon  her  own  responsibility,  in* 
dependently  of  the  sailing  vessel,  whether  it 
is  safer  to  go  to  the  right  or  left,  or  to  stop; 
and  in  order  that  she  may  not  be  deprived  of 
the  means  of  determining  the  matter  wisely, 
and  that  she  may  not  be  defeated  or  bafHed  in 
the  attempt  to  perform  her  duty  in  the  emer- 
gency, it  is  required  in  the  admiralty  juris- 
prudence of  the  United  States  that  the  sailing 
vessel  shall  keep  her  course,  and  allow  the 
steamer  to  pass  either  on  the  right  or  left,  or 
to  adopt  such  measures  of  precaution  as  she 
may  deem  best  suited  to  enable  her  to  perform 
her  duty  and  fulfill  the  requirement  of  the  law 
to  keep  out  of  the  way. 

Repeated  decisions  of  this  court  have  affirmed 
the  doctrine  here  laid  down,  and  carried  it  out 
to  its  logical  conclusion,  and  in  so  many  in- 
stances that  the  question  cannot  any  longer  be 
regarded  as  open  to  dispute.  Accordingly,  it 
was  held  in  the  case  of  The  Steamer  Oregon  v. 
Rocca  et  al.  18  How.  570,  that  'when  a  [*385 
steamer  approaches  a  sailing  vessel,  the  steam- 
er is  required  to  exercise  the  necessary  precau- 
tions to  avoid  a  collision;  and  if  this  be  not 
done,  prima  facie  the  steamer  is  chargeable 
with  fault.    That  decision  was  founded  upon 
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the  rale  prevtoualf  established  in  8l.  John  t. 
Paine  et  oi.  10  How.  583,  wbere  the  whole  sub- 
ject is  elsboratelj  considered,  and  the  reasons 
of  the  rule  full^  explained.  Similar  viewi  are 
also  maintained  in  the  esse  of  The  Oenctet 
Chief,  12  Bow.  4S1,  and  in  various  other  cases 
to  the  present  time.  Exceptional  caaea  maj  be 
ima^ned  in  a  crowded  tlioroughfare,  where  the 
rule  would  not  be  applicable,  but  those  will  be 
eonaidered  when  they  arise.  Such  precautions 
aa  are  incnlemted  in  the  rule  referred  to  are  en- 
joined, aa  before  remarked,  to  prevent  collision 
and  afford  security  to  life  ana  property;  and 
in  k  ease  where  the  rule  oould  not  be  followed 
without  defeating  the  end  for  which  it  nns  es' 
tabliahed,  or^without  producing  the  mischief 
wbidi  It  was  the  design  of  the  rule  to  avert,  of 
COUTH  It  would  not  m  applicable,  and  in  »uch 
a  oaaa  a  dcpartnra  from  ft  would  be  both  juati- 
fltUe  and  eommcndable.  Extreme  cases,  such 
U  are  tuppoaad,  wUl  rarely  if  ever  occur,  and 
in  refwring  to  tbem  it  must  not  be  understood 
that  the  rale  will  be  relaxed  to  any  extent 
whatever  In  other  eases  to  which  it  properly  ap- 
pli«a. 

Applying  these  principlea  to  the  ease  under 
conuderaUon,  it  u  obvious  what  the  result 
most  be.  It  ii  not  denied  that  the  collision 
took  plaoe,  and  that  the  brig  was  run  down  and 
lost;  and  Such  being  the  fact,  and  the  evidence 
exhibited  failine  to  satiafy  the  court  that  the 
brig  was  in  fault,  or  the  disaster  inevitable,  it 
necessarily  follows  that  the  collision  was  the 
result  of  fault  on  the  part  of  the  steamer,  and 
that  the  steamer  ia  answerable  to  the  libelant 
for  the  dama^ 

Out  attention  waa  also  drawn,  at  the  argu- 
ment, to  the  amount  of  the  damage  as  reported 
by  the  eommissioner,  and  it  was  inaiited  that 
it  is  exeeaslve.  On  that  point  it  will  be  sufH- 
eient  to  aay,  that  after  a  careful  examination  of 
the  teatEmony  before  him,  we  see  no  ground  to 
doubt  that  his  duty  was  rightly  performed. 

ne  d4ene  of  lh«  Oirouit  Court,  tkertfore,  i* 
d  with  oostt. 


THE  PEOPLE  OF  THE  STATE  OF  NEW 
YORK,  em  rel.  ASA  CUTLBK,  John  Under- 
hiU,  Jr.,  and  Area  Underbill,  Plfft.  in  Err., 

KDGAR  C.  DIBBLE,  Coanty  Judge,  etc. 
(Bee  8.  C.  21  Bow.  346-3T1.) 
Kew  York  act.  for  Himmmy  removal  of  pertona 
from  Indian  landt,  it  not  tn  conflicl  vnlh  act 
of   Congreu    or    treaty   or   Conatitution    Of 
Untied  State*. 


CoDStltDtlon  of  the  United  StsCn.  Dor  anj  set  at 
CoDarcw. 

tTnlns  sDch  persons  have,  b;  the  (reitj  ot  Mar 

Non.— JBTlMHctiM  0/  Vnitei  Stalei  Buprcmt 
Court,  ichert  fedtral  oufdlon  ariin,  or  u-Acrr  ii 
ir^vn  fit  VKFilioft  ttalute,  treatv.  or  ronirllnllnn 
af  United  aiatf-~mre  note  to  Mattbews  v.  7^ne, 
2  L.  «d.  U.  8.  6M  1  note  to  Hartin  t.  Hunter.  4  L. 
ed.  V.  8.  HT :  and  not*  to  Wllllama  t.  Norrii,  Q  U 
td.  V.  ».  STL 
II  How. 


!0,  1842,  between  the  Tnlted  Btatn  and  the  Sens 
ndlans,  a  right  of  entry  Into  these  lands,  the;  a 
lol  slIeKe  that  auch  aummarj  removal  liy  authorl 
it  me  aiatulea  ol  New  York  la  In  conflict  with  t! 
reflt;,   or  an;  rlshts   secured   to   the  parehase 

This   statute  and   the  proceedlnn  nnder  It  a__ 
lOt  In  coDlllrt  with  the  treatr  Id  question,  nor  wltb 


Argued  Feb.  4,  1859.     Decided  Feh.  tJ,  185$. 

IN  ERROR  to  the  Supreme  Court  of  the  SUta 
of  New  York. 

The  proceedings  in  this  case  were  instituted 
before  Edgar  C.  Dibble,  county  judge  of  Gen- 
esee county,  by  the  digtrict  attorney,  against 
the  relators,  under  a  statute  of  New  York, 
passed  March  31,  1821.  The  court  decided 
Bvainat  the  relators,  who  thereupon  removed 
the  proceeding,  by  certiorari,  to  the  supreme 
court,  where  said  decision  was  affirmed.  They 
then  removed  the  cause  to  the  court  of  appeals, 
where  it  waa  again  affirmed,  and  the  record  re- 
mitted to  the  supreme  court  for  execution  of 
the  judgment;  whereupon  the  relators  removed 
the  cause,  by  writ  of  error,  to  this  court,  luider 
the  25th  section  of  the  judiciary  act. 

A  further  Btatement  of  the  caM  appears  ia 
the  opinion  of  the  court. 

Metira.  B.  R.  QlUat  and  JosIan>  It, 
Brown,  for  the  plaintiffs  in  error: 

The  law  of  Xew  York  of  thp  31«t  March, 
1821,  under  which  theae  pruccediiiKS  wrrc  in- 
stituted, is  repugnant  to  the  Constitution  and 
laws  of  the  United  States,  and  therefore  null 
and  void. 

Act  of  March  30,  1802  (2  U.  8.  L.  139); 
Treaty  of  1781   (7  U.  S.  L.  4S.  art.  2). 

The  scope  and  object  of  the  act  of  New  York 
in  question,  and  the  two  above  arts,  ore  prpcise- 
ly  the  same.  Congresa  had  made  proviaion  for 
the  exact  case,  and  while  that  law  remained  in 
force.  New  York  tegi slated  upon  the  same 
identical  subject.  Both  laws  cannot  stand. 
Two  separate  governmentB  cannot  have  juris- 
diction and  control  of  the  same  aubjeot  at  tbs 
same  time.  One  law  must  yield  to  the  other, 
and  the  Constitution  of  the  United  States,  art. 
6.  determines  which.  The  New  York  act  of 
1821.  however,  may  be  fairly  presumed  to  have 
been  intended  to  apply  exclusively  to  certain 
other  reservationo.  over  which  it  waa  right  and 
proper  for  the  state  to  legislate.  The  reserva- 
tions held  by  the  Senecas,  however,  were  within 
the  Indian  intercourse  law  of  1S02.  and  the 
treaty  of  1TS4.  The  question,  whether  a  Uw 
like  the  one  under  consideration  is  valid,  ia  well 
settled. 

Golden  T.  Prince,  3  Wash.  C.  C.  314:  Sturgea 
V.  CroicnintMrtd.  4  Wheat.  122;  City  of  \eu> 
I'ort  V.  hliln,  II  Pet.  102;  Fox  v.  Ohio,  5  How. 
410;  Qiibont  r.  Ogden,  B  Wheat.  1,  210; 
Holmes  v.  Jmniion,  14  Pet.  540.  574;  North 
River  fileamboat  Companji  v.  I,ivingalon,  3 
Cow.  714;  The  Paeamiier  'Casee,  7  How.  283; 
Worertti^  v.   Ororgia,  6  Pet.  515. 

The  dpcision  in  thia  case  rests  mainlv  upon 
the  Indian  intercourse  act  of  1802.  and'  it  de- 
ctares  that  a  atnte  law  which  interferes  there- 
with ia  null  and  void. 

2.  If  the  act  of  1821   was  not  invalid  at  the 

time  of  its  enactment,  it  wiis  superseded  and 

annulled  by  the  treaties  of   1838  a«d  1842,  so 
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far  as  it  interferes  with  the  right  of  Ogden  and 
Fellows  to  enjoy  the  advantages  secured  to 
them  under  those  treaties. 

FiMher  v.  Hamden,  1  Paine's  C.  C.  66;  U,  B, 
▼.  The  Peggy,  1  Cranch,  103;  Ware  v.  Hylton, 
8  Dall.  199;  JcLokaon  v.  Munaon,  3  Cai.  137; 
The  Bello  Oorrunea,  6  Wheat,  162;  Gordon  v. 
Kerr,  1  Wash.  C.  C.  322;  Foster  v.  Neilson,  2 
Pet.  253;  Martin  v.  Hunter,  1  Wheat.  304; 
Carver  v.  Jackson,  4  Pet.  1,  100 ;  Otoings  v.  Nor- 
wood, 6  Cranch^  344. 

These  cases  fully  settle  the  principle  assumed 
on  this  point,  that  the  subsequent  treaty  by 
the  Federal  government  supersedes  all  repug- 
nant state  legislation  upon  the  same  subject. 
Under  the  treaty,  these  reservations  ceased  to 
be  Indian  lands,  and  those  acquiring  title  to 
them  under  the  treaty  acquired  the  right  oi 
possession,  which  could  not  be  controlled  by 
any  enactment  of  the  state  legislature.  Con- 
sequently, when  Dibble  decided  to  expel  the  pur- 
chasers, or  those  holding  under  them,  he  acted 
without  1^1  authority,  and  his  decision  must 
be  reversed. 

3.  Under  the  treaties  of  1838  and  1842,  the 
legal  title  to  the  premises  occupied  by  Cutler 
and  the  Underbills  became  vested  in  Ogden  and 
Fellows,  under  whom  they  held,  and  they  were 
authorized  to  continue  in  possession  until  oust- 
ed by  a  claimant  showing  a  better  title. 

Messrs.  J.  H.  Martiiidale  and  Wakeman 
Sb  Bryan,  for  the  defendant  in  error: 

The  statute  in  question  (Session  Laws  of 
New  York,  21,  p.  183)  is  in  the  nature  of  a 
police  regulation,  to  preserve  the  public  peace 
and  property.  Clearly  it  is  for  the  legislature 
of  New  York,  when  it  does  not  exceed  the  pre- 
scribed limits  of  the  Constitution  of  that  state, 
or  of  the  United  States,  to  determine  for  itself 
the  mode  of  entering  upon  and  asserting  title, 
however  derived,  to  the  lands  within  the  juris- 
diction and  sovereignty  of  the  state.  It  is  not 
denied  that  the  treaties  in  question  are  as  au- 
thoritative as  a  law  of  Congress;  but  it  is  in- 
sisted that  the  rights  of  property  vested  in  the 
Tonawandas  by  the  laws  of  New  York  and  the 
ancient  treaties  between  them  and  the  United 
States  can  no  more  be  taken  away  from  them 
by  a  law  of  Congress  or  a  public  treaty,  with- 
out their  consent,  than  the  rights  of  property 
of  any  citizen  whomsoever;  that  is,  neither 
they  nor  any  citizen  can  be  deprived  of  rights 
of  property  vested  in  them,  without  due  process 
of  law. 

Art.  5,  Amendment  to  Constitution;  Murray 
▼.  Wooden,  17  Wend.  531;  2  Pet.  657;  4  HiU, 
140;  19  Wend.  676,  677. 

Counsel  then  examined  the  title  of  the  Tona- 
wandas and  of  the  Seneca  Indians  to  their 
lands,  and  said:  And  now  the  question  arises, 
will  not  the  law  take  notice  of  these  facts,  this 
altered  condition  of  the  Indian  tribes? 

Having  produced  this  separation  of  Senecas 
into  distinct  bands  occupying  widely  separated 
reservations;  having  encouraged  the  adoption 
by  them  of  the  ideas  of  individual  personal 
rights  in  their  improvements,  and  thus  secured 
their  civilization;  having  invited  their  submis- 
fioa  to  our  laws  by  deliberate*  treaty;  having 
guaranteed  to  them  their  lands  until  they 
should  choose  to  sell  them,  and  surrendered 
them  to  the  care  and  protection  of  Nenr  York; 
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can  the  general  government  enter  that  state 
and  apply  to  them  and  their  property  the  max- 
ims which  regulate  the  conduct  of  civilized  con- 
querors towards  savages?  Do  these  New  York 
Lidians  hold  their  separate  reservations  and 
property  by  the  sufferance  and  mercy  of  their 
conquerors,  or  are  they  under  the  protection  oi 
the  Constitution  and  laws  of  the  country? 

The  deed  and  treaty  of  May  20,  1842,  are 
without  effect^  because  they  were  procured 
without  the  consent  and  authority  of  tne  legis- 
lature of  the  state  of  New  York. 

Ooodell  V.  Jackson,  20  Johns.  725. 

The  treaty  of  1794  between  the  United  States 
and  the  Six  Nations  conferred  unlimited  au- 
thority on  the  Senecas  to  sell  their  lands  when 
they  should  choose  to,  the  people  of  the  United 
States  having  the  right  to  purchase  them.  But 
what  construction  may  be  given  to  the  treaty, 
or  howsoever  conclusive  it  may  be  deemed  to 
be  on  the  Tonawandas,  the  conditions  precedent 
contained  in  it  have  not  been  complied  with. 

Blacksmith  v.  FeUows,  7  N.  Y.  401. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  supreme  court  of  New  York,  under 
the  25th  section  of  the  judiciary  act.  It  had 
its  origin  in  a  proceeding  before  the  county 
judge  of  Genesee  county,  instituted  by  the  dia- 
tri(S  attorney  against  Asa  Cutler,  John  Un- 
derbill, and  Arza  Underbill,  the  relators,  pur- 
suant to  the  provisions  of  an  act  of  assembly 
entitled  "An  Act  Respecting  Intrusion  on  Int- 
dian  Lands,"  passed  March  31,  1821. 

This  act  made  it  unlawful  for  any  persons 
other  than  Indians  to  settle  and  reside  upon 
lands  belonging  to  or  occupied  by  any  tribe  of 
Indians,  and  declared  void  all  contracts  made 
by  any  Indians,  whereby  any  other  Indians 
should  be  permitted  to  reside  on  such  lands; 
and  if  any  persons  should  settle  or  reside  on 
any  such  lands  contrary  to  the  act,  it  was  made 
the  duty  of  any  judge  of  any  county  court 
where  such  lands  were  situated,  on  complaint 
made  to  him,  and  due  proof  of  such  residence 
or  settlement,  to  issue  his  warrant,  directed 
to  the  sheriff,  commanding  him  to  remove  such 
persons. 

*0n  notice  to  the  relators  of  the  insti-  [^60 
tution  of  this  proceeding,  they  appeared  before 
the  judge  and  pleaded  to  his  jurisdiction,  on 
the  eround  that  they  had  entered  and  occupied 
the  lands,  claiming  title  under  a  written  in- 
strument adversely  to  the  Seneca  Nation  of 
Indians,  and  therefore,  by  the  Constitution  and 
laws  of  the  state,  they  were  entitled  to  a  trial 
by  jury,  according  to  the  course  of  the  common 
law,  and  could  not  thus  be  removed  by  sum- 
mary proceeding  under  this  act. 

This  plea  was  overruled  by  the  judge.  The 
relators  then  pleaded  that  this  tract  of  12,800 
acres,  called  the  Tonawanda  reservation,  was 
not  owned  by  the  Seneca  Indians;  that  by  a 
treaty  made  with  the  United  States  on  the  20th 
of  May,  1842,  the  Seneca  naticm  of  Indians  had, 
by  indenture  set  forth  in  the  treaty,  conveyed 
to  Thomas  Ludlow  Ogden  and  Joseph  Fellows 
this  tract  of  land,  with  others;  that  this  grant 
was  duly  confirmed  by  the  state  of  Massachu- 
setts, pursuant  to  the  provisions  of  the  act  of 
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cession  made  between  that  state  and  the  state 
of  New  York,  on  the  16th  of  December,  1786; 
that  the  whole  amount  of  the  consideration 
stipulated  by  the  treaty  and  deed  had  been  paid 
by  said  Ogden  and  Fellows;  and  that  relators 
were  in  possession  under  said  Ogden  and  Fel- 
lows, and  adversely  to  the  Indians.  They  there- 
fore denied  the  power  and  authority  of  the 
judge  to  determine  their  right  to  the  lands  in 
their  possession,  or  to  remove  them,  under  the 
powers  conferred  by  the  act  of  assembly  of  New 
York. 

After  hearing  the  parties,  the  judge  decided 
against  the  relators,  who  removed  the  proceed- 
ings by  certiorari  to  the  supreme  court. 

The  record  contains  the  testimony  on  both 
sides,  and  numerous  documents  concerning  the 
trea^  with  the  Seneca  Indians,  and  also  the 
subsequent  proceedings  by  the  officers  of  the 
government.  It  will  not  be  necessary  to  a  clear 
apprehension  of  our  decision  in  this  case  to 
state  them  particularly,  nor  is  it  material  to 
our  inauiry  whether  the  judge  may  have  erred 
in  his  decision,  that  "the  Seneca  nation  had  not 
duly  granted  and  conveyed  the  reserve  in  ques- 
tion to  Ogden  and  Fellows." 

The  supreme  court  and  the  court  of  appeals 
of  New  York  have  decided  "that  the  provisions 
370*]  of  this  act  respecting  intrusions  *on 
Indian  lands,  which  authorize  the  summary  re- 
moval of  persons,  other  than  Indians,  who  set- 
tle or  reside  upon  lands  belonpng  to  or  occu- 
pied by  any  nation  or  tribe  of  Indians,  are  con- 
stitutional, and  that  a  citizen  who  enters  upon 
their  land  before  their  title  has  been  extin- 
guished, and  they  have  removed,  or  have  been 
removed  by  the  act  of  the  government,  can  ac- 
quire no  such  right  of  property  or  possession 
as  is  within  the  protection  of  the  provisions  oi 
the  Constitution  which  secure  a  trial  by  jury." 
Tlicy,  therefore,  affirmed  the  judgment  of  the 
county  judge. 

The  only  question  which  this  court  can  be 
ealled  on  to  decide  is,  whether  this  law  is  in 
conflict  with  the  Constitution  of  the  United 
States,  or  any  treaty  or  act  of  Congress,  and 
whether  this  proceeding  under  it  has  deprived 
the  relators  of  property  or  rights  secured  to 
them  by  any  treaty  or  act  of  Congress. 

The  statute  in  question  is  a  police  regulation 
for  the  protection  of  the  Indians  from  intru- 
sion of  the  white  people,  and  to  preserve  the 
peace.  It  is  the  dictate  of  a  prudent  and  just 
policrr.  Notwithstanding  the  peculiar  relation 
whien  these  Indian  Nations  hold  to  the  govern- 
ment of  the  United  States,  the  state  of  New 
York  had  the  power  of  a  sovereign  over  their 
persons  and  property,  so  far  as  it  was  necessary 
to  preserve  tne  peac«  of  the  commonwealth,  and 
protect  these  feeble  and  helpless  bands  from 
imposition  and  intrusion.  The  power  of  a  state 
to  make  such  regulations  to  preserve  the  peace 
of  the  community  is  absolute,  and  has  never 
been  surrendered.  The  act  is,  therefore,  not 
contrary  to  the  Constitution  of  the  United 
States. 

Nor  is  this  statute  in  conflict  with  any  act 
of  Congress,  as  no  law  of  Congress  can  be  found 
which  authorizes  white  men  to  intrude  on  the 
posseasions  of  Indians. 

Is  it  in  eonflict  with  rights  acquired  by  Og- 
den and  Fellows,  under  the  treaty  and  contract 
making  a  part  of  itf  If  the  treaty  of  1842  had 
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been  executed;  if  the  United  States,  in  their 
character  of  sovereign  guardian  of  this  nation, 
had  delivered  up  the  possession  to  these  pur- 
chasers, then  this  statute  of  New  York,  when 
applied  to  them,  would  clearly  be  in  conflict 
with  their  rights  acquired  under  the  treaty. 
But,  by  the  case,  it  is  admitted  that  the  In- 
dians have  not  been  removed  by  the 
•United  States.  The  Tonawanda  band  [•STl 
is  in  peaceable  possession  of  its  reserve,  and  has 
hitherto  refused  to  surrender  it.  Unless,  there- 
fore, these  persons  claiming  under  Ogden  and 
Fellows  have,  by  the  treaty,  a  right  of  entry 
into  these  lands,  and,  as  a  consequence,  to  forci- 
bly oust  the  possessors  or  turn  them  out  by 
action  of  ejectment,  they  cannot  allege  that 
this  summary  removal  by  authority  of  the 
statute  of  New  York  is  in  conflict  with  the 
treaty,  or  any  rights  secured  to  the  purdiasers 
under  it.  This  proceeding  does  not  affect  their 
title.  The  Question  of  the  validity  of  this 
treaty  to  bina  the  Tonawanda  band  is  one  to  be 
decided,  not  by  the  courts,  but  by  the  political 
power  which  acted  for  and  with  the  Indiani. 
So  far  as  the  statute  of  New  York  is  concerned* 
it  only  requires  that  the  Indians  be  in  posses- 
sion ;  they  are  not  bound  to  show  that  they  are 
owners.  They  may  invoke  the  aid  of  the  stat- 
ute against  all  white  intruders,  so  long  as  tiiey 
remain  in  the  peaceable  possession  of  tiieir 
lands. 

The  relators  cannot  claim  the  protection  ol 
the  treaty,  unless  they  have  a  right  of  entry 
given  them  by  it,  before  the  Indians  are  re- 
moved by  the  government.  This  court  has  de- 
cided, in  the  case  of  Fellows  y.  Blacksmith,  19 
How.  366,  that  this  treaty  has  made  no  provi- 
sion as  to  the  mode  or  manner  in  which  tne  re- 
moval of  the  Indians  or  the  surrender  of  their 
reservations  was  to  take  place;  that  it  can  be 
carried  into  execution  only  by  the  authority  or 
power  of  the  government  which  was  a  party 
to  it.  The  Indians  are  to  be  removed  to  their 
new  homes  by  their  guardians,  the  United 
States,  and  cannot  be  expelled  by  irregular 
force  or  violence  of  the  individuals  who  claim 
to  have  purchased  their  lands,  nor  even  by  the 
intervention  of  the  courts  of  justice.  Until 
such  removal  and  surrender  of  possession  by 
the  intervention  of  the  government  of  the  Unit- 
ed States,  the  Indians  and  their  possessions  are 
protected,  by  the  laws  of  New  York,  from  the 
intrusion  of  their  white  neighbors. 

We  are  of  opinion,  therefore,  that  this  stat- 
ute and  the  proceeding  in  this  case  are  not  in 
conflict  with  the  treaty  in  question,  or  with  any 
act  of  Congress,  or  with  the  Constitution  of  the 
United  States. 

The  judgment  of  the  Court  of  Appeals  of  New 
York  is,  therefore,  affirmed  with  costs. 


DANIEL  POORMAN  et  al.,  Plffs.  in  Err^ 

V. 

WM.  A.  WOODWARD  and  Wm.  C.  Dusenberry, 
late  Partners  under  the  Firm  of  Woodward  ft 
Dusenberry. 

(See  8.  C.  21  How.  286-276.) 
Check,  when  money. 

A  check  on  a  bank,  payable  at  sight  to  order, 
and  indorsed  in  blank,  and  which  an  agent,  to  raise 
money  on  negotiable  paper,  took  as  money,  and 
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wtalcb  was  prMently  paid  to  a  bona  fide  bolder  by 
tbe  caabier  of  tbe  bank,  la  money. 

Tbe  note  or  bill  purchased  by  anch  check  waa 
•old  for  money ;  title  paased  to  the  pnrcbaaer,  and 


the  principal  waa  bound  by 
aceni 


the  contract  of  the 


? 


Argued  Feb.  7,  1859.      Decided  Feb.  tl,  1859. 

IX  ERItOR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below,  by  the  defendants  in  error,  on 
a  certain  promissory  note. 

The  trial  below  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiffs  for  $4,473.- 
6,  with  costs;  whereupon  the  defendant  sued 
out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Henrj  Stanberj,  for  plaintiffs  in  er- 
ror: 

We  claim  that  the  court  erred.  A  certificate 
of  deposit  is  in  no  sense  cash  or  money;  it  is 
simplj  an  acknowledgment  of  a  debt,  with  a 
promise  of  payments  The  transaction  between 
Hood  and  Woodward  &  Dusenberrv  was  simply 
the  exchange  of  one  form  of  negotiable  security 
for  another. 

This  was  clearly  a  breach  of  trust,  and  a  per- 
versicm  of  the  authority  to  use  the  note  for  the 
loan  of  money. 

We  refer  to  the  following  cases: 
'    Tharold  v.  Smith,  11  Mod.  71,  87;  Bartlett  v. 
Pentland,  10  B.  &  C.  758;  Atkin$  v.  Owen,  4  Ad. 
A  K.  819;  Nightingale  v.  Devison,  6  Burr.  2589. 

Messrs.  H.  H.  Swayme  and  F.  F.  Mar1inr7, 
for  defendants  in  error: 

It  will  not  do  to  narrow  the  question  to  the 
simple  proposition  stated  in  Mr.  Stanbery's 
brief,  viz.,  whether  the  certificate  is  money.  It 
is  not  necessanr  to  affirm  this,  to  show  the 
transaction  binding  on  all  the  parties,  and  the 
remedy  within  the  count  for  money  had  and 
received.  Hood,  having  authority  to  borrow 
money  on  this  note,  had  authority  to  receive 
anything  which,  in  the  usual  course  of  business, 
is  treated  as  such,  and  will  command  it.  If  he 
got  the  money  or  its  equivalent,  the  object  of 
himself  and  his  principals  was  attained,  and  it 
does  not  lie  in  their  mouths,  after  having  ac- 
quiesced in  what  was  done,  and  realized  the 
money  on  the  certificate,  to  dispute  their  liabil- 
ity, because  the  money,  in  form,  was  not  given 
to  Hood  at  the  precise  time  that  he  parted  with 
the  note. 

The  transaction  was  just  the  tame,  in  legal 
contemplation  and  in  substance,  as  if  he  Mud 
received  the  $6,000  in  specie,  or  bank  bills,  or 
the  chedc  of  Woodward  a  Dusenberry,  and  then 
deposited  the  amount  with  them,  and  taken 
their  certificate  of  such  deposit. 

The  certificate  was  of  the  deposit  of  so  much 
money,  and  in  fact  it  yielded  in  money,  on  pres- 
entation, the  full  sum  of  $6,000  expressed  on 
its  face. 

The  makers  of  the  note  lived  in  Ohio,  where 
they  wanted  to  use  their  funds,  and  for  their 
convenience  and  accommodation,  this  negoti- 
able certificate  of  deposit  of  cash,  answering 
their  purpose  as  cash,  was  granted. 

The  class  of  cases  relied  on  by  the  plaintiff 
in  error,  such  as  Bartlett  v.  Pentland,  10  B.  & 
C.  "^RS;  Atkine  v.  Otoen,  4  Ad.  &  £.  819,  merely 
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hold  that  a  naked  agent  authorized  to  receive 

Sayment,  cannot  do  so  by  discharging  a  debt 
ue  from  himself  to  the  party  to  whom  the  pay- 
ment should  be  made.  See  observationa  upon 
those  cases,  Dunlap's  Paley,  Agency,  284. 

As  to  the  first  case  cited  bv  the  learned  ooun- 
sd,  can  there  be  a  doubt  that,  even  in  that  age, 
if  the  servant  or  the  master  had  in  fact  re- 
ceived the  money  on  tbe  goldsmith's  note,  the 
Slaintiff  in  that  case  would  have  been  estopped? 
o  in  the  last  case  cited,  if  the  defendant  had 
converted  the  stock  into  mon^,  is  there  any 
question  that  the  action  for  mon^  had  and  re- 
ceived would  lie?  The  other  two  cases  do  not 
seem  to  be  at  all  analogous. 

The  court  had  held  in  a  more  analogous  case 
{Tayloe  v.  Merchant's  Fire  Ins.  Co.  9  How. 
402),  that  where  the  mode  of  payment  ia  not 
prescribed,  the  agent  may  exercise  a  discretion. 
The  judgment  should  be  affirmed,  with  costs. 
In  England,  especially  in  the  earlier  cases, 
there  was  a  strong  disposition  to  limit  the  evi- 
dence under  the  mcmey  counts,  to  strict  money 
transactions.  Lord  Holt  strenuously  resisted 
the  then  growing  practice  in  trade,  of  treating 
banker's  cash  notes  and  promissory  notes  as 
negotiable,  until  they  were  made  so  by  the 
statute  of  Anne.  But  the  American  authorities 
have  liberalized  the  doctrine  in  this  respect,  to 
meet  the  expanded  customs  of  commercial 
transactions,  and  have  held  those  money  secur- 
ities which  in  the  common  course  of  business 
are  treated  as  mon^,  and  even  bills  of  ex- 
change and  promissory  notes,  proper  evidence 
under  the  mon^  counts.  They  have  even  gone 
farther,  and  sustained  this  acticm  in  cases 
where  there  was  no  negotiable  money  leeurity 
received  by  the  defendant,  but  where,  in  the 
nature  of  the  transaction,  he  ought,  in  equity 
to  respond  for  mon^  received. 

State  Bank  v.  Hnrd,  12  Mass.  172;  RamsdeU 
V.  Scule,  12  Pick.  126;  Cole  v.  Cushing,  12 
Pick.  48;  Orant  v.  Vaughan,  8  Burr.  1516; 
Pierce  v.  Crafts,  12  Johns.  90;  Oleott  ▼.  Itath- 
6one,  5  Wend.  490;  Weston  ▼.  Penwiman,  1 
Mas.  306;  Tuttle  v.  Mayo,  7  Johns.  132;  Floyd 
V.  Day,  8  Mass.  403;  Clark  ▼.  Pinney,  6  Cow. 
297;  Bank  of  Kentucky  v.  Wister,  2  Pet.  325; 
Randall  v.  Rich,  11  Mass.  494;  Bmereot^  ▼. 
Cutts,  12  Mass.  78. 

If  two  be  jointly  concerned  in  merdiandise 
to  be  sold  for  profit,  and  one  takes  and  appro- 
priates it  to  his  own  use,  he  is  liable  to  tbe 
other  for  his  proportion  of  the  net  profits  in 
this  form  of  action. 
Stiles  V.  Campbell,  11  Mass.  321. 
Where  an  attorney,  on  a  judgment  in  favor 
of  his  client,  purdutsed  lands  under  the  execu- 
tion and  paid  by  discharging  the  judgment^ 
this  action  will  lie. 
Beardsley  v.  Root,  11  Johns.  464. 
Property  paid  or  used  as  money,  will  support 
the  action   for   money   had   and   received   the 
same  as  if  money  itself  had  been  paid  and  re- 
ceived. 
AinsUe  v.  Wilson,  7  Cow.  662. 
In  Piekard  v.  Bankes,  18  East,  20,  a  stake- 
holder who  had  received  Bankers'  eaah  notes, 
and  had  wrongfully  paid  them  over  to  the  los- 
ing party,  was  held  liable  to  the  winner  in  an 
action  for  mon^  had  and  received;  and  this 
upon  the  ground,  that  though  the  notes  were 
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not  mon^,  yet  being  received  as  such,  and  so 
treated,  he  should  not  say  they  were  not  only 
paper  and  not  money. 

See,  also,  .(hoenaon  ▼.  Morse,  7  T.  R.  64. 

A  oertificate  of  deposit  is  like  a  check  on  a 
bank^,  of  which  it  is  said  (Chit.  Bills,  323), 
''in  practice  they  are  taken  as  cash,  and  it  has 
been  decided  that  a  banker  in  London  receiv- 
ing bills  from  his  correspondent  in  the  country, 
to  whom  they  had  been  indorsed  to  present  for 
paymait,  is  not  guilty  of  negligence  in  giving 
up  such  bills  to  the  acceptor,  upon  receiving  a 
check  on  a  banker  for  the  amount,  although  it 
turn  out  that  such  check  is  dishonored.'' 

Russell  V.  Hankey,  6  T.  R.  12. 

II  the  agency  of  a  stranger,  for  receiving 
payment  for  his  principal  ^ill  thus  authorize 
the  receipt  of  such  securities,  as  money,  why 
may  not  an  a|^t,  having  a  common  interest 
with  his  principals,  do  the  same  thing? 

In  construing  the  authority  conferred  on 
Hood  by  the  plaintiffs  in  error^  we  must  look 
to  the  drcumstances  of  the  parties,  their  place 
of  residence,  their  relations  to  the  subject  of 
the  agency  and  to  each  other,  their  common 
interest  in  the  transaction;  and  if  Hood  did 
what  it  may  reasonably  be  supposed  the  others 
would  have  done,  had  tiiey  beoi  present,  it  can- 
not be  said  that  he  exceeded  his  authority. 
And  eepedally  if,  after  it  was  done,  they  ac- 
quiesced by  their  silence  and  availed  themselves 
of  the  benefits  of  the  transaction,  they  must 
be  presumed  to  have  authorized  it.  If  Hood 
treated  the  certificate  as  money,  so  did  they; 
and  ahall  they  now  be  permitted  to  say  that 
they  will  not  be  bound  by  their  agreement  to 
reeeiye  it  as  money? 

In  passing  upon  the  transactions  of  men,  the 
law  treats  uie  subject-matter,  according  to  the 
naual  understanding  and  usages  prevailing 
where  the  transaction  took  place.  In  Uiis 
▼lew  the  certificate  of  deposit  is  money.  It  is 
•o  treated  and  dealt  with  in  the  common  busi- 
of  life. 


Mr.  Justice  Oatron  delivered  the  opinion  of 
the  court: 

Hood  and  nine  others,  including  the  defend- 
ants, made  a  note  of  hand  in  Ohio,  dated  Octo- 
ber 84,  1849,  for  $15,000,  payable  to  Wood- 
ward i  Dusenberry,  thirty  days  after  date,  at 
their  office  in  New  York. 

For  himself,  and  as  the  agent  of  the  other 
makers,  ^ood  applied  to  the  payees.  Wood- 
ward &  Dusenben^,  for  an  advance  of  money 
on  the  note;,  for  the  benefit  of  all  the  makers 
jointly.  Woodward  &  Dusenberrv  agreed  with 
Hood  to  advance,  on  a  pledge  of  the  note,  as 
■eearity,  $6,000;  and  Hood  requested  them  to 
give  him  their  oertificate  of  deposit  for  that 
sum,  to  the  credit  of  John  Ritchey,  cashier, 
which  was  done;  and  Ritchey,  as  payee,  in- 
dorsed the  paper  to  Hood.  It  was  subsequently 
presented  for  payment  by  bona  fide  holders, 
k74^]  and  •Woodward  k  Dusenberry  paid  the 
fnll  amount  thereof  in  cash. 

At  the  time  the  certificate  of  deposit  was 
given  and  indorsed  l^  Ritchey,  and  tne  fifteen- 
thooaand-dollar  note  delivered  to  Woodward  & 
Dusenberry,  they  agreed  with  Hood  ^at  if  he 
ahould  return  to  them  the  certificate  of  deposit 
they  would  then  surrender  to  him  the  note. 
The  money  advanced  not  having  been  refunded, 
21  How. 


except  in  part,  this  suit  was  brought  in  as- 
sumpsit to  recover  the  balance. 

In  their  answer  to  a  bill  of  discovery.  Wood- 
ward &  Dusenberry  admit  they  were  advised 
by  Hood  that  the  $16,000  note  "had  been  es- 
ecuted  by  himself  and  his  friends,  the  other 
signers  uiereof,  for  the  purpose  of  borrowing 
money  thereon  for  the  joint  benefit  of  all  ot 
them;"  also,  "that  at  the  time  said  note  was 
delivered  to  the  said  Woodward  k  Dusenberry, 
they  issued  and  delivered  to  said  Hood,  for 
the  joint  use  and  benefit  of  all  the  parties 
signing  said  note,  as  the  respondent  under- 
stood it,  the  certificate  of  deposit  of  said  Wood- 
ward &  Dusenberry  for  the  sum  of  $6,000,  by 
reouest  of  said  Hood,  made  payable  to  the 
oraer  of  John  Ritchey,  Esq.,  cashier,  at  the 
office  of  said  Woodward  &  Dusenberxy  in  New 
York  city,  on  the  return  of  said  certificate,  and 
which  said  certificate  was  received  by  said 
Hood  on  behalf  of  himsdf  and  his  associates 
as  so  much  cash." 

Upon  this  and  other  evidence  in  the  case,  the 
counsel  for  the  defendants  (now  the  plaintiffs 
in  error)  asked  the  court  to  instruct  the  jury, 
that  if  they  should  find,  from  the  evidence,  that 
Hood  was  only  authorized  to  use  the  note  to 
borrow  money  thereon  for  the  joint  benefit  of 
himself  and  the  other  makers  thereof,  and  that 
at  the  time  the  plaintiffs.  Woodward  &  Dusen- 
berry, received  the  same  from  Hood,  and  de- 
livered to  him  the  certificate  of  deposit,  they 
had  notice  that  Hood  so  held  the  note  for  the 
said  purpose,  then  the  plaintiffs  were  not  enti- 
tled to  recover  of  the  defendants ;  which  instruc- 
tion the  court  refused  to  give,  but  did  instruct 
the  jury  that  the  certificate  of  deposit  so  deliv- 
ered to  Hood  was,  in  effect,  money  and  came 
within  the  authority  to  borrow  money.  Excep- 
tions *were  taken  to  the  refusal  to  give  [*276 
the  charge  asked  for,  and  to  the  charge  as  given. 

They  daimed  that  the  court  erred,  insisting 
that  a  certificate  of  deposit  is,  in  no  sense,  cash 
or  money;  it  is  simply  an  adcnowledgment  of 
a  debt,  with  a  promise  of  payment;  that  the 
transaction  between  Hood  and  Woodward  ft 
Dusenberry  was  simply  the  exchange  of  one 
form  of  negotiable  security  for  another;  and 
that  this  was  clearly  a  breach  of  trust,  and  a 
perversion  of  the  authority  to  use  the  note  for 
the  loan  of  money.  And  they  refer  to  the  fol- 
lowing authorities  in  support  of  this  position: 
Thorold  v.  Smith,  11  Modi  71,  87;  Bartleti 
V.  PentUmdy  10  Bam.  &  G.  760;  Atkins  v.  Ou>en, 
4  Ad.  ft  El.  819;  Nightingale  v.  Devisone,  5 
Burr.  2689.  Here  Woodward  ft  Dusenberry 
had  $6,000  in  bank,  or  a  broker's  office,  and 
the  cashier  gave  a  certificate  to  that  effect,  and 
promised  to  pay  the  money  to  the  holder  of  the 
certificate  who  should  present  it.  Hood  could 
have  taken  out  the  money  the  next  hour. 

A  certificate  of  this  kind  was  a  means  of  ad- 
vance, that  in  all  probability  suited  these  bor- 
rowers, who  resided  in  Ohio,  quite  as  well  as 
the  gold  or  silver  would  have  done.  It  was  to 
the  same  effect  as  if  Hood  had  received  the 
money,  and  deposited  the  specie,  subject  to  his 
own  cheek  on  the  cashier  of  the  bank.  This 
certificate  was  actually  paid  in  cash  to  the 
agent  of  the  parties  to  the  note,  for  such  the 
bona  fide  holder  was. 

To  maintain,  as  we  are  asked  in  effect  to  do, 
that  a  check  on  a  bank,  payable  at  sight,  to 
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order,  and  indorsed  In  blank,  and  which  an 
agent,  to  raise  money  on  negotiable  paper,  took 
as  money,  and  which  check  was  presently  paid 
to  a  bona  fide  holder  by  the  cashier  of  the  bank, 
was  not  money;  that  the  note  or  bill  purchased 
was  not  sold  for  money;  that  no  title  passed  to 
^e  purchaser;  and  that  the  principal  was  not 
bound  by  the  contract  of  the  agent,  would  be  a 
■tartling  doctrine  in  the  marts  of  commerce 
of  this  country,  where  money  is  usually  trans- 
ferred by  bank  checks,  and  may  be  fairly  pre- 
sumed to  change  hands  on  the  check  being 
given. 

We  order  that  the  judgment  be  affirmed. 


JAMES  D.  PORTER  et  ah,  Plffa.  in  Err., 

V. 

BUSHROD  W.  FOLEY. 
(See  8.  C.  21  How.  898,  894.) 

Writ  of  error  returnable  third  Monday  of  Jan- 
uary, is  void  —  cannot  be  amended  —  <ran- 
aoript  vAthdraum. 

A  writ  of  error  returnable  on  the  third  Monday 
In  January  cannot  be  supported,  and  does  not  bring 
the  case  before  the  court. 

In  such  case  as  the  court  cannot  exercise  a  power 
of  amendment,  they  can  do  nothing  more  than 
dismiss  for  want  of  jurisdiction. 

But  the  plaintiff  may  withdraw  the  transcript, 
and  nae  it  in  connection  with  the  proper  process 
to  bring  the  case  here. 

Motion  fUed  Feb,  18, 1859.  Decided  Feb.  21, 1859. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

On  motion,  by  the  plaintiff  in  error,  to  re- 
mand, with  leave  to  amend  the  writ  of  error. 
The  case  is  stated  by  the  court. 
Mr.  T.  Ewins  for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Chief  Justice  Taney  delivered  the 
opinion  of  the  court: 

The  writ  of  error  in  this  case  was  issued  on 
the  27th  day  of  December  last,  and  made  re- 
turnable on  the  third  Monday  in  January,  and 
the  defendant  in  error  cited  to  appear  on  that 
day. 

It  has  already  been  decided  at  the  present 
term,  in  the  case  of  Insurance  Co.  of  the  Val- 
ley of  Virginia  v.  Mordeoai,  that  such  writ  of 
error  cannot  be  supported,  and  does  not  bring 
the  case  before  the  court. 

A  motion  has  been  made,  on  behalf  of  the 
plaintiff  in  error,  to  remand  the  case  to  the 
court  below,  with  leave  to  amend  the  writ  of 
error  and  citation.  But,  as  the  transcript 
stands,  there  is  no  case  before  us  in  which  we 
can  exercise  a  power  of  amendment.  We  can 
do  nothing  more  than  dismiss  it  for  want  of 
jurisdiction. 

But  if  the  plaintiff  desires  it,  he  may,  in 
order  to  save  expense,  withdraw  the  transcript, 
and  use  it  in  connection  with  the  proper  and 
legal  process  to  bring  the  case  here;  and  if 
withdrawn,  a  receipt  for  it  must  be  left  with 
the  derk,  but  aa  it  now  stands,  it  must  be  d/is- 
missed  for  immI  of  furisdiction. 


THE  WHITE  WATER  VALLEY  CANAL  00, 

Plffs.  in  Err., 

HENRY  VALLETTE  ef  oL 

(See  &  C.  21  How.  414-426.) 

Usury,  when  bonds  not  void  for  —  fraud  a«  to 
—  agreement  for  mortgage  or  pledge,  bind- 
ing —  where  no  loan,  no  usury  —  oontingeni 
profit,  not  pouter  of  oorporatum  to  make 
bonds  —  legislature  may  legalize. 

Where  appellee  agreed  to  complete  the  canal  of 
appellants  for  a  certain  amount  of  interest-bearing 
bonds  of  the  company ;  held,  that  the  bonds  were 
not  void  for  usury,  altbough  the  amount  of  bonds 
was  double  the  amount  of  money  estimated  as 
necessary  to  expend  to  complete  the  work,  and  al- 
though the  bonds  expressed  that  the  principal  sum 
thereby  payable  was  a  loan,  the  appellee  having 
taken  the  risk  of  the  contract  on  his  own  hands. 

Where  the  appellee's  proposal  had  been  examined 
and  adopted  by  appellant  s  board,  and  ita  condi- 
tions performed  in  good  faith  by  the  appellee,  and 
the  final  settlement  between  the  contracting  par- 
ties was  amicable ;  held,  that  there  was  no  frand  or 
circumvention. 

These  facts  are  a  bar  to  any  relief  from  the  con- 
tract on  the  ground  of  oppression. 

A  court  of  equity  treats  an  agreement  for  a 
mortgage  or  pledge  of  bonds,  or  other  property,  aa 
binding,  and  will  give  It  effect  accordlnjg  to  me  tii- 
tenlion  of  the  partiea 

It  is  essential  to  usury  in  Indiana,  that  a  certain 
gain,  exceeding  the  legal  rate  of  interest,  shonld 
accrue  to  the  lender  as  a  consideration  for  the 
loan.  Where  there  is  no  loan  there  can  be  no 
usury. 

And  where  there  Is  a  loan,  although  the  profit 
derived  to  the  lender  exceeds  the  legal  rate,  yet  tf 
that  profit  is  contingent  or  uncertain,  the  contract 
if  bona  fide  and  without  any  design  to  evade  thf 
statute,  is  not  usurious. 

A  corporation,  without  special  authority,  may  dis- 
pose of  land,  goods  and  chattels,  or  of  any  Interest 
In  the  same,  as  it  deems  expedient;  and  fai  the 
course  of  tneir  legitimate  business  may  make  a 
bond,  mortgage,  note,  or  draft ;  and  also  may  make 
compositions  with  creditors,  or  an  assignment  for 
their  benefit,  except  when  restrained  by  law. 

But,  in  January,  1845,  the  legislature  of  Indiana 

f massed  an  act,  that  all  the  bonds  which  might  he 
ssued  in  accordance  with  the  contract  existiiic 
between  the  company  and  Vallette  were  legalised. 
When  the  legislature  relieves  a  contract  from 
the  imputation  of  illegality,  neither  of  the  partlea 
to  the  contract  are  in  a  condition  to  insist  on  this 
objection. 

(Mr.  Chief  Justice  Taney,  Mr.  Jnstice  McLean* 
and  Mr.  Justice  Clifford,  did  not  sit  in  this  eanse.) 

Argued  Feb.  1,  1859.     Decided  Feb.  tl,  1869. 

IN  ERROR  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Indiana. 

The  bill  in  this  case  was  fiied  in  the  court 
below,  by  the  defendant  in  error,  to  recover  cm 
certain  b<«ds. 

The  court  below,  having  entered  a  decree  in 
favor  of  the  complainant,  the  defendant  sued 
out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  N.  O.  McLean  and  H.  Stnnliegy, 
for  plaintiff  in  error: 

We  now  proceed  to  cite  some  authoritiee  In 
support  of  the  principles  involved,  and  whidh 
may  be  stated  broadly  as  follows: 

1.  (Corporations  are  strictly  limited  to  the 
exercise  of  those  powers  which  are  expressly 
granted  to  them,  or  are  necessarily  ineidenty 
either  to  the  purposes  of  their  existence,  or  to 
the  proper  enjoyment  of  their  express  powers. 

2.  An  express  grant  of  a  specific  power  in 
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<Mi«  section  of  a  charter,  is  a  prohibition  a^inst 
the  exercise  of  the  same  power  by  implication 
from  the  provisions  of  another  section. 

3.  The  express  grant  of  a  specific  power  is 
restrictive  in  its  operation,  and  not  only  must 
the  occasion  for  its  exercise  arise,  but  the 
method  and  manner  of  its  execution  must  be 
strictly  adhered  to,  according  to  Uie  terms  of 
the  grants  or  its  exercise  is  a  nullify. 

4.  A  corporation  may  deny  the  validity  of 
any  contract  which  it  may  liave  entered  into, 
without  authority  for  so  doing  under  its 
charter. 

Beaiy  v.  Knowler,  4  "Pet  164;  Head  v.  Provi^ 
dence  Ifu.  Co,  2  Cranch,  127;  Perrine  v.  Ohea. 
^  DeL  Can.  Co,  0  How.  172;  Bank  of  Augwta 
▼.  Barla,  13  Pet.  619;  Oommiasionerg^  etc,  v. 
Holeotnb,  7  Ohio,  part  1,  232;  Bank  of  ChilU- 
^athe  ▼.  Btoayne,  8  Ohio,  262;  People  v.  Utica 
Ine,  Oo.  16  Johns.  358;  N.  Y,  Fireman's  Ins,  Co. 
V.  Elif,  2  Cow.  678;  Id,,  6  Conn.  560;  L,  d  F, 
Ine.  Oo.  ▼.  jrediames*  F.  Ins.  Co.  7  Wend.  31 ; 
The  P.  D.  d  M.  Bteam  Nov.  Co.  v.  Dandridge, 
8  O.  ft  J.  248;  Fanners'  Loan  d  Trust  Oo.  v. 
OatrroU,  5  Barb.  613. 

These  bonds  are  peculiar  in  their  character. 
The  18th  section  provides  for  the  issue  of 
bonds  identical  in  form  and  security  with  these, 
but  only  for  the  payment  of  a  loan  previously 
negotiated.  We  may  search  in  vain  through 
every  other  portion  of  this  diarter,  for  any 
other  authority  for  this  issue;  and  the  cases 
whidi  I  have  eited,  support  most  conclusively 
the  principle,  that  the  express  grant  oi  the 
power  here  exdudes  the  idea  of  its  existence 
under  any  other  section  bv  implication.  If, 
howeiver,  the  other  view  of  the  case  is  taken, 
that  these  bonds  were  issued  to  Vallette,  in 
eonformity  with  the  provisions  of  the  18th 
section,  for  a  loan  of  money,  and  the  contract 
was  used  merely  as  a  device  to  cover  up  the 
terms  of  the  loan,  usury  is  dear. 

(Oonnsd  here  reviewed  tiie  evidence  and 
proeeeded.) 

Will  a  oourt  of  equity  lend  its  power  to  give 
priority  to  one  creditor  over  all  others,  at  least 
squally  meritorious,  simply  because  that  cred- 
itor has,  by  falsehood,  apparently,  obtained 
the  recognition  of  his  priority  as  set  forth  in 
these  bonds? 

If  the  bonds  were  ffiven  in  payment  of  a 
debt  for  work  and  luior  in  completing  the 
canal,  they  are  void  for  want  of  power  to  issue 
them  for  such  purpose  under  the  diarter.  If, 
on  tlie  other  hand,  the  bonds  were  issued  for  a 
loan,  as  they  purport  upon  their  face,  the  usury 
is  proved  beyond  the  snadow  of  doubt,  and  the 
rdief  which  they  pray  for,  must  be  given  to 
the  oompany. 

1  Rev.  Stat,  of  Ind.  p.  344. 

We  will  not  discuss  the  question  whether 
this  is  or  is  not  a  loan  of  mon^.  It  is  a  mat- 
ter of  no  importance. 

I.  Whatever  be  its  name,  the  transaction  is 
one  which  does  not  bring  the  case  within  the 
usury  laws. 

It  is  a  contract  to  construct  the  canal  at 
•peciflfi  prices,  and  reodve  therefor  payment 
in  the  bonds  of  the  company. 

The  work,  at  the  contract  prices,  amounted 
to  $112,000.     It  was  paid  for  in  the  bonds  of 
the  compaajt  Moordiiig  to  the  oontnoL 
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Mudi  better  terms  eould  have  been  got,  if 
the  company  had  had  cash  to  pay.  But  in  the 
exchange  of  work  for  bonds,  it  was  the  best 
that  could  be  done. 

There  was  no  money  passed  between  the  par- 
ties in  the  transaction.  Vallette  did  the  work 
under  a  contract,  and  took  a  lien  on  the  work^ 
to  secure  the  payment  of  his  bonds. 

It  is  in  eqiuty  just  what  the  contract  of  a 
builder  would  be,  who  should  contract  for  a 
lien  on  the  rents  of  the  house  which  he  should 
build,  until  paid. 

And  it  would  not  interfere  at  all  with  the 
builder's  equity,  if  he  demanded  a  higher  pricey 
payable  in  bonds  at  a  distant  day,  than  if  he 
were  to  be  paid  in  cash.  If  we  did  but  know 
how  much  it  would  have  cost  him  to  insure  the 
daim,  we  might  determine  whether  the  ooBf 
tract  was  reasonable. 

Until  this  matter  is  settled,  as  the  agreement 
was  made  between  parties  entirely  competent 
to  contract,  we  must  presume  it  to  be  so. 

IL  It  is  no  matter  whether  this  be  a  loan  or 
not. 

The  corporaticm  had  a  right,  by  its  general 
powers,  independently  of  the  18th  section,  to 
make  this  contract.  It  creates  a  lien  that 
equity  will  enforce.  The  contract  comes  with- 
in the  reason  and  spirit  of  the  18th  section. 
If  the  company  is  thereby  authorized  to  pledge 
the  tolls,  etc.,  of  the  canal,  for  the  repayment 
of  money  borrowed  to  construct,  it  is  also  au- 
thorized to  make  the  pledge  for  construction 
directly. 

III.  But  the  act  of  January  4,  1845,  removes 
all  possible  difficulty,  if  there  were  any.  After 
the  contract  was  made  and  executed  by  Val- 
lette, it  sanctions  the  contract  and  makes  valid 
all  bonds  whidi  shall  be  issued  in  pursuance 
of  it. 

If  the  company  had  not  the  power  already  to 
issue  these  bonds,  their  issue  after  the  act  is 
an  acceptance  of  it. 

The  following  authorities  were  cited  and 
quoted  by  the  counsel: 

Thompson  v.  N.  7,  d  H,  R,  R,  Co.  3  Sand. 
Ch.  626;  James  v.  O.  d  H,  R.  R.  Co,  6  Am. 
Law  Reg.  718;  Palmer  v.  Laurence,  3  Sandf. 
162;  Steam  Nov.  Co.  v.  Weed,  17  Barb.  378. 
See  also  Sedgwick,  Const,  p.  90;  Moss  v.  Rossis 
Ijead  M.  Oo.  5  Hill,  137. 

The  case  last  cited  will  be  found  to  contain 
a  very  full  collection  and  able  analysis  of  all 
the  leading  authorities  upon  this  subject. 

The  bond  gives  to  Vallette  an  equitable  lien 
on  all  the  real  and  personal  property  of  the 
oompany,  and  it  so  dedares  in  express  terms. 

4  Met.  192;  WiUiams  v.  Priof,  6  Munf.  528; 
1  Freem.  Mass.  Ch.  574;  Dow  v.  Ker,  Speers. 
Ch.  413;  Read  v.  Bimons,  2  Desaus.  562;  Jfol- 
oolm  V.  Soottf  25  Enff.  Ch.  39,  5  Paige,  641; 
3  Paige,  77;  21  Eng.  Law  &  Eq.  53. 

The  company  had  power  to  make  this  con- 
tract, not  only  by  express  language  and  author- 
ity of  the  charter,  but  also  by  beinfir  authorized 
to  build  the  canal.  The  corporation  has  all 
the  implied,  necessary,  and  proper  power  to 
make  such  contracts  as  shall  enable  them  to 
accomplish  the  great  end  of  building  the  canal. 

Sections  1,  4,  17,  of  Charter;  Planters*  Bank 

V.  Sharp,  6  How.  322;  United  States  v.  Robert- 

«oi».  6  Pet  860;  Bturievants  v.  The  City  of 
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Alton,  3  MeLean,  394;  Bank  of  OhiUiooihe  v. 
Toum  of  ChiUieothe,  7  Ohio,  2d  part,  31,  1  B. 
Mon.  14,  8  Dana,  61,  6  Humph.  515;  MoCul- 
loch  V.  Maryland,  4  Wheat  413,  10  Wend.  343, 
4  Hill,  445,  16  Johns.  52,  1  Cow.  513,  9  Paige 
Ch.  476,  21  Pick.  270,  14  Pa.  83;  Barry  ▼.  Em- 
change  Co,  1  Sand.  (%.  289;  Mo88  ▼.  Oakley, 
2  Hill,  265. 

It  is  not  competent  for  a  corporation  to  deny 
its  power  to  make  a  contract,  and  particularly 
where  its  power  is  not  limited  by  its  charter, 
find  no  prohibition  clause  is  contained  in  the 
charter,  and  no  ^neral  prohibitory  law  exists. 

Bank  of  Chilltcothe  ▼.  Toum  of  ChilUcothe, 
7  Ohio,  2a  part,  31,  supra. 

On  the  question  of  usury,  the  counsel  cited 
canes  of  Andrews  v.  Pond,  13  Pet.  78,  4  Pet.  123; 
Andrews  v.  Russell,  7  Blackf.  475,  8  Ind.  27. 

The  act  of  January  4,  1845,  was  valid  and 
efltectual  to  confirm  the  contracts  and  bonds, 
even  had  there  been  any  previous  doubt  on  the 
question. 

Johnson  V.  Bentley,  16  Ohio,  100;  Leuns  v. 
McElvain,  16  Ohio.  356. 

Moreover,  it  is  folly  to  talk  about  the  trans- 
action being  a  loan  of  money  or  of  goods.  All 
the  evidence  in  the  case  contradicts  such  a  sup- 
position. If  the  real  transaction  is  a  con- 
tract and  not  an  agreement  of  borrowing  and 
lending,  it  cannot  h^  usurious. 

2  Oowp.  771;  Com.  Us.  56;  Hardin,  173;  9 
Pet.  399,  401. 

Counsel  further  cited  on  the  question  of 
usury: 

Beete  v.  Bidgood,  7  B.  &  C.  453,  4  Hill,  228, 
2  Sandf.  Ch.  160;  Simpson  v.  Wiggin,  3  Wood. 
k  M.  419;  Floyer  v.  Edwards,  1  Cowp.  112,  4 
Hill,  235,  8  Conn.  518:  hloyd  v.  Bcott,  4  Pet. 
225;  Bamk  of  U.  H.  v.  Waggener,  9  Pet  401; 
DeWolf  V.  Johnson^  10  Wheat.  367,  4  Const. 
374,  4  MeL.  862. 

Mr.  Justice  Oampbell  delivered  the  opinion 
of  the  court: 

This  controversv  originated  in  a  contract 
between  the  appellants  and  the  appellee  (Val- 
lette),  in  which  the  latter  agreed  to  complete 
that  portion  of  the  canal  through  the  vallej  of 
White  Water  river  that  lies  between  the  cities 
of  Laurel  and  Cambridge,  in  Indiana. 

In  the  year  1836,  the  state  of  Indiana  pro- 
420*]  jected  the  improvement  *of  which  this 
is  a  part,  and  prosecuted  the  work  until  1842, 
at  an  expenditure  of  more  than  one  million  of 
dollars.  In  that  year  the  appellants  were  in- 
corporated, and  the  state  surrendered  the  tm fin- 
ished work  to  them,  investing  them  with  powers 
to  continue  it  till  its  completion.  In  1844  this 
corporation  became  embarrassed  in  their  af- 
fairs, and  were  unable  to  negotiate  loans  upon 
the  pledge  of  their  property.  Their  resources 
were  inadequate  to  the  demands  of  their  enter- 
prise, and  there  was  fear  that  it  would  be 
abandoned,  or  at  least  inconveniently  post- 
poned. In  July,  1844..  the  president  of  the  com- 
pany applied  to  the  appellee  (Vallette)  for  as- 
sistance, and  the  result  of  their  negotiation  was, 
that  the  latter  submitted  a  proposal  to  the  com- 
pany to  supply  materials  and  to  complete  at  his 
expense  the  canal,  according  to  the  plan  of  the 
chief  engineer,  by  the  Ist  of  September,  1845. 
for  one  hundred  and  twenty-five  bonds  of  the 
r<*'  *^'\ny,  of  $1,000  each,  upon  ten  years*  time, 
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drawing  interest  ^t  7  per  cent  per  aimam,  pay^ 
able  semiannually,  he  (Vallette)  to  pay  in  the 
paper  of  the  company  $500  as  a  bonus. 

This  proposal  was  accepted,  and  a  detailed 
contract  was  drawn  out  and  executed,  embrac- 
ing  some  modifications  not  material  to  this  dis- 
pute. The  appellee  agreed  to  construct  in  a 
substantial  and  workmanlike  manner  the  sec- 
tions of  the  canal,  under  the  directions  of  the 
chief  en^neer,  and  according  to  particular 
specifications.  The  engineer  was  to  decide 
whether  the  work  had  Wn  performed  agreea- 
bly to  contract  and  the  instructions  of  the  engi- 
neer; and  payment  was  to  be  made  upon  his 
certificate  of  the  work  done  at  the  end  of  every 
sixty  days.  The  contract  was  punctually  per- 
formed by  the  appellee  to  the  satisfaction  of 
the  company,  and  upon  a  final  settlement  one 
hundred  and  sixteen  bonds  of  $1,000  each  were 
issued  to  him,  one  hundred  and  twelve  bearing 
date  the  1st  of  February,  1845,  with  interest  at 
the  rate  of  7  per  cent  per  annum,  pa3rable 
semiannually  at  New  York,  the  principal  to  be 
paid  at  ten  years  from  date.  These  bonds  con- 
tain recitals  and  stipulations  as  fellows:  That 
the  principal  sum  is  the  first  and  only  loan 
created  bv  the  company  under  their  charter  for 
the  completion  of  the  canal;  that  the  faith  of 
the  company  and  *their  effects,  real  [*421 
and  personal,  are  pledged  for  the  payment  of 
the  debt  and  interest;  that  these  bonds  shall 
have  a  preference  over  all  debts  to  be  thereafter 
contracted;  that  in  default  of  the  payment  of 
interest,  the  holder  of  the  bonds  mi^t  enter 
into  possession  of  the  tolls,  water  rents,  and 
other  incomes  of  the  company;  and  might  ap- 
ply to  any  court  of  the  state  (Federal  or  state) 
for  the  appointment  of  a  receiver,  and  that  the 
company  would  not  appeal  to  any  other  court; 
that  they  would  pay  10  per  cent  as  liouidated 
damages  on  the  amount  of  the  interest  tnus  col- 
lected. The  interest  on  these  bonds  was  paid 
imtil  August  1854,  since  when  the  oorporatioo 
has  been  in  default. 

The  appellees  hold  the  one  hundred  and 
twelve  bonds  above  described,  and  have  fUed 
this  bill  to  enforce  the  covenants  they  contain 
by  the  appointment  of  a  receiver.  They  allege 
that  the  company  is  insolvent;  that  its  stodc 
has  no  value,  and  that  the  canal  is  exposed  to 
dilapidation  and  ruin,  and  th^  have  no  ability 
to  remedy  such  disasters. 

The  defendants  resist  the  demand  of  the 
appellees.  They  aver  that  the  president  of  the 
company  applied  to  Vallette  for  a  loan  of 
money:  that  Vallette  was  willing  to  advance 
the  sum  required,  if  he  could  make  a  profit  of 
100  per  cent,  and  the  president  and  direct- 
ors were  ready  to  concede  this  profit.  That 
the  contract  was  made  between  them  aa  a 
device  and  contrivance  to  evade  the  laws  ci 
Indiana  upon  the  subject  of  interest  and  usury, 
and  that  tne  contract  between  the  parties  in  its 
essence  and  spirit  was  a  loan  of  money  at  that 
exorbitant  and  usurious  rate  of  interest.  That 
the  work  was  done  by  the  company  through 
the  superintendence  of  their  engineer,  and  that 
Vallette  paid  out  the  mone^  to  contractors 
merely  to  secure  its  appropriation  to  the  im- 
provement of  the  canal  to  strengthen  his 
security.  That  the  amount  expends  was  but 
$56,000.  and  the  estimates  of  the  engineer 
prior  to  the  making  of  the  contract  did  not 
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«xoeed  $66,000;  and  that  the  oontract  was  ar-  any  other  source;  and  had  there  been  anything 

ranged  so  that  the  profit  of  one  hundred  per  of  the  kind,,  I  would  certainly  have  known  it, 

cent  might  be  realized.  a^  1  have  said  the  whole  matter  in  every  shape 

They  complain  that  the  exactions  of  the  ap-  it  assumed  was  presented  to  me  for  my  consid- 

pellee   were   exorbitant   and   oppressive.    That  eration.     Vallette  had  all  the  risk  of  his  con- 

422*]  the  canal  has  been  exposed  to  'disasters  tract  on  his  own  hands,  until  completed  and 

from  heavy  floods,  and  a  debt  has  been  created  taken  off  his  hands  by  the  company.     And  I 

for  reparations  and  improvements  that  is  su-  have  a  strong  impression  in  my  own  mind,  that 

perior  in  diffnify  and  merit  to  that  of  the  ap-  in  one  if  not  more  instances  he  suffered  by  that 

pellee,  and  that  he  had  waived  his  preference  to  risk  in  consequence  of  damage  done  his  work, 

induce  them  to  make  the  advance.  while  in  progress,    by    high    waters."     In  the 

In  the  absence  of  objections  to  the  validity  absence    of    simulation    in    the    contract,    the 

of  these  bonds,  there  can  be  no  question  con-  reason  assigned  in  the  last  sentences,  quoted 

•ceming  their  legal  operation  and  effect,  or  of  from  the  testimony  of  this  witness,  is  conclusive 

the  jurisdiction  of  a  court  of  equity  to  enforce  on  the  question  of  the  usury.    These  witnesses 

them.     That  ooiurt  treats  an  agreement  for  a  are  sustained  by  their  fellow-members  of  the 

mortgage  or  pledge  of  bonds  or  other  property,  board.    The  recital  in  the  bonds,  that  this  was 

as  binding,  and  will  give  it  effect  according  to  a  loan  is  explained  by  the  fact  that  the  form 

the  intention  of  the  contracting  parties.  of  the  bonds  was  settled  after  the  work  was 

Dunonn  ▼.  The  Company   of   Proprietors  of  finished,  and  with  reference  to  their  negotiabil- 

the    Mancheater    Waterworks,    8    Price,    607 ;  itv  in  New  York,  and  the  contract  was  regarded 

Feet  or  v.  Pkilpott,  12  Price,  197;  Seymour  v.  with  favor  by  the   corporation,    and  the  pay- 

€anandaig%jM  d  N.  F,  R.  Co.  26  Barb.  284.  ment  of  interest  was  made  without  exception 

In  Fripp  v.  Chard  Railuray  Company,  21  for  several  years.  It  is  admitted  that  the  con* 
Kng.  L.  i,  Eq.  53,  the  Vice-Chancellor  decided  tract  provided  prices  for  the  work  done,  far  ex- 
that  the  court  of  chancery  might  appoint  a  ceeding  the  cash  estimates  of  the  engineer, 
receiver  of  the  property  of  a  corporation  created  This,  the  witnesses  say,  was  the  natural  con- 
by  act  of  Parliament  in  favor  of  a  mortgagee,  sequence  of  the  embarrassment  of  the  company 
although  bv  the  act  a  committee  was  consti-  and  their  want  of  credit.  But  thev  prove  that 
tuted  to  whom  all  the  powers  of  management  the  proposal  of  Vallette  was  imaerstood  and 
were  referred.  And  at  the  present  term  of  considerably  examined;  that  it  was  adopted  by 
this  court  a  receiver  for  the  tolls  of  a  bridge  the  board,  with  only  one  dissentient  vote;  ihit 
erected  by  a  corporation  in  Indiana  was  allowed  its  conditions  were  performed  in  good  faith  by 
by  this  court  in  favor  of  a  judgment  creditor,  the  appellee,  and  that  the  final  settlement  be- 
whose  legal  remedy  had' been  exhausted.  Cov-  tween  the  contracting  parties  was  •ami-  [•424 
ington  Drawbridge  Co.  ▼.  Shepherd,  21  How.  cable.  There  was  on  the  part  of  the  appellee  no 
112,  infra.  fraud  or  circumvention. 

The  question  then    arises    whether  the  con-  These  facts  oppose  an  insuperable  b»ir  to|any 

tract  between  these  parties,  as  disclosed  by  the  relief  from  the  contract  on  the  ground  of  lesion 

pleadings  and  proofs,  is  valid.     It  is  essential  or  oppression.     Harrison  v.  Oue^,  35  Eng.  L. 

to  the  nature  of  usury  in  Indiana,  that  a  certain  &  Eq.  487.     "" 

gain,  exceeding  the  legal  rate  of  interest,  should  xhe  remaining  question  for  consideration  is, 

accrue  to  the  lender  as  a  consideration  for  the  whether  it  was  aftnpetent  for  this  corporation 

loan.     Where  there  is  no  loan  there  can  be  no  to  execute  such  securities  as  these  bonds  in  ful- 

usury.    State  Bank  r.  Coquillard,  6  Ind.  232.  fillment  of   their   covenants    in  a  construction 

And  where  there    is    a    loan,  although  the  contract,  fairly  made  and  executed  by  the  other 

profit  derived  to  the  lender  exceeds  the  l^gal  party.    The  Ist  section  of  the  act  of  incorpora- 

rate.  yet  if  that  profit  is  contingent  or  uncer-  tion  endows  the  corporate  body  with  faculties 

tain,  the  contract,  if  bona  fide  and  without  any  f^^  gujtg^  contracts,  and  all  other  things  legiti- 

de»ign  to  evade   the    statute,  is  not  usurious,  ^^te  for  such  company  to  do;   and  "all  the 

Cross  v.  Hepner,  7  Ind.  357.  powers    and    privileges    in    anywise    necessary 

The  testimony    does    not    support  the  aver  ^^^j  expedient  to  carry  into  effect  the  proper 

ment  of  the  answer,  that  this  contract  involved  business"  of  the  association.    The  17th  section 

a  device  or  contrivance  to  elude  the  prohibition  ^.^Ublishes  the  president  and  directors  as  the 

of  the  BtaUite.  ,Thc  Pr^^^f/J^^'J^^^^^  governing  body,*^and  that  "their  regular  and 

tion  (Mr.  Helm)  t^tifies;      I  know  nothing  of  »«  •_.  *j^;„^'     ^^     i«,^«iafo«f     WK    thi* 


laws  ol  Indiana;  nor  was  there  any  device  or  *®  *y^   ,o^,          ..        •       _x     ^u           'av    «#.  n 

arrangement  to  iover  up  a  loan  of  money  from  The    18th    section   invests   them    with   "full 

Vallette  to  said  company,  as  I  know  of  no  such  power  to  negotiate    any    loans    that  may  be 

loan."     The  testimonv  of  the  solicitor  of  tho  deemed  expedient  for  carrying  out  all  the  ob- 

corporation  Mr.  ParkeV) ,  who  superintended  all  jectb  contemplated  by  this  act ;  and  for  the  pay- 

the    negotiations,    and    drew    the    papers,    is  ment  of  such    loans,    agreeably    to  the  terma 

equally  explicit.  He  says:  "I  am  satisfied  there  agreed  upon,    said    company   shall  bind  them- 

was  no  device  or  management  had  or  intended  »elves  by  their  bonds,  which  bonds,    etc,  etc., 

between  said  Vallette  and  the  canal  company,  etc,  "shall  be  a  valid  hen  upon  all  the  stock 

in  the  matter  of   this   oontract   or  otherwise,  and  effects  of  said  company  m  the  order  of 

whatever,  in  this  connection,  to  avoid  any  uaury  their  issue,  and  all  the  effects  of  the  company, 

laws  of  the  state    of    Indiana,    or  any  other  both  real  and  personal,  shall  be  deemed  and 

state.     1  never  thought  of  such  a  thing  my-  taken  as  a  pledge  for  the  punctual  parent  of 

self,  and  never  had  an  intimation  of  it  from  the  interest  on  said  bonds,  and  the  ultimate  re- 
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dempiion  of  the  principal,  agreeably  to  con- 
tract. 

It  is  well  settled  that  a  corporation,  without 
special  autiiority,  may  dispose  of  land,  goods, 
and  chattels,  or  of  any  interest  in  the  same,  as 
it  deems  expedient,  and  in  the  course  of  their 
legitimate  business  may  make  a  bond,  mort- 
gage, note,  or  draft;  and  also,  may  make  com- 
positions with  creditors,  or  an  assignment  for 
their  benefit,  with  preferences,  except  when  re- 
strained by  law. 

Partridge  ▼.  Badger,  25  Barb.  146;  Barry 
T.  Men  chants^  Ew.  Co.  1  Sandf.  Ch.  280;  Beeis 
V.  Phoenix  Glass  Co,  14  Barb.  358;  Dana  v. 
425*]  Bank  of  the  U.  iS.  5  W.  &  S.  223 ;  •Frazier 
V.  WiUcow,  4  Rob.  517 ;  U,  8,  Bank  v.  Huth,  4 
B.  Mon.  423;  The  State  v.  Bank  of  Md.  6  Gill 
k  J.  205;  Pierce  v.  Emery,  32  N.  H.  486. 

But,  in  addition  to  the  goieral  powers  of  the 
corporation,  in  this  instance  there  is  "full 
power"  (specially  conferred)  to  negotiate  any 
loan  or  loans  that  the  company  mieht  deem 
expedient  for  carrying  out  any  or  aSl  of  the 
objects  of  the  act.  We  should  find  great  diffi- 
culty in  deciding  that  the  corporation  was  re- 
strained by  the  laws  concerning  interest  and 
usury,  in  view  of  the  comprehensive  language 
of  the  18th  section  of  the  act.  Those  laws 
rest  upon  considerations  of  policy  applicable, 
for  the  most  part,  to  individuals  engaged  in 
their  ordinary  business;  and  the  legislature 
might  well  conclude  that  a  numerous  body,  en- 
gaged in  a  public  enterprise,  under  the  direc- 
tion of  an  intelligent  board,  might  be  trusted 
with  a  plenary  control  of  their  property  or 
credit^  to  accomplish  the  aim  of  the  associa- 
tion. 

If  the  rights  of  the  appellees  depended  u^n 
the  act  of  corporation  alone,  it  would  be  diffi- 
cult to  resist  tnem.  But,  in  January,  1846,  the 
legislature  of  Indiana  passed  an  act,  that  re- 
cites the  corporation  had  entered  into  a  con- 
tract with  Vallette  to  complete  the  canal,  and 
was  to  be  paid  in  their  oonds,  drawing  the 
legal  interest  in  New  York,  and  doubts  were 
entertained  as  to  the  legality  of  the  issue  of 
these  bonds;  and  thereupon  it  was  enacted,  that 
all  the  bonds  which  misht  be  issued  in  ac- 
cordance with  the  contract  existin^^  between  the 
company  and  Vallette,  were  legalized.  A  large 
portion  of  the  work  specified  in  the  contract 
vras  performed  after  this  enactment,  and  the 
settlement  under  which  these  bonds  were  issued 
took  place  subsequently.  This  act  implies  that 
there  was  no  illegality  in  the  fact  that  bonds 
were  employed  as  a  medium  of  payment  for 
supplies  of  materials  for,  or  work  and  labor 
done  upon,  the  canal. 

The  objection  that  a  contract  was  Ulegal,  and 
that  no  judgment  can,  therefore,  be  rendered 
upon  it,  is  not  allowed  from  any  consideration 
of  favor  to  those  who  allege  it.  The  courts, 
from  public  c(m8iderations,  refuse  their  aid  to 
enforce  oblisations  which  contravene  the  laws 
426*]  or  policy  of  the  state.  When  the  *legi8- 
lature  relieves  a  contract  from  the  imputation 
of  illegality,  neither  of  the  parties  to  the  con- 
tract are  in  a  condition  to  insist  on  this  obj'ec- 
tion.  Andrews  v.  Russell,  7  Black.  475,  8  Ind.  27. 

Upon  a  review  of  the  whole  case,  it  is  the 
opinKm  of  the  court  that  the  contract  between 
these  parties  was  made  without  fraud  or  sur- 

$rise;  that  there  ia  no  illmdily  in  the  cause,  or 
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consideration ;  that  the  priority  of  payment  baa 
not  been  released  or  defeated;  and  that  tlie  re- 
lief sought  is  within  the  competency  of  a  court 
of  equity  to  allow. 
Decree  affurmed. 


•JOHN  DOE.  ew  dem,  FRANCIS  A.   [•«76 
DICKENS,  Plff.  in  Err^ 

V. 

ALONZO  MAHANA. 

(See  8.  C.  21  How.  276-288.) 

School  lots  in  donation  tract,  how  teleate^ 
facts  shotoing  selection. 

The  act  of  March  18,  lbl8,  granting  one  hmidre< 
thousand  acres,  called  the  donation  tract,  did  not 
authorize  the  register  to  select  the  school  lots  In 
that  tract 

The  act  of  March  3,  1808,  conferred  that  power 
on  the  Secretary  of  the  Treasury. 

The  fact  that  they  were  not  sold,  nor  offered  for 
sale,  and  were  claimed  as  school  lands;  that  the 
trustees  for  the  township  took  possession  of  them  i 
the  iDdortemcnt  on  the  plat  of  the  lots,  of  the  word 
"school ;''  that  this  township  had  no  school  lands 
assigned  to  it,  unless  the  lots  referred  to  were  as- 
signed; were  proper  to  be  submitted  to  the  furj^ 
from  which  tney  might  have  presumed  that  the 
lots  had  been  duly  selected  by  toe  Secretary  of  the 
Treasury  for  school  lots. 

Argued  Jan.  24,  1859.      Decided  Feb.  22,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  plaintiff  in  error,  to  re- 
cover 100  acre  lot.  No.  8,  in  the  donation  traet» 
Marietta  district,  Ohio. 

The  plaintiff,  on  the  trial,  gave  in  evidence 
a  patent  from  the  United  Stat^  conveying  said 
lands  to  Samuel  A.  H.  Marks,  in  fee  simple, 
and  a  regular  chain  of  title  from  Marks  to  him- 
self. The  defendant  claimed  to  hold  the  prem- 
ises under  a  lease  from  the  trustees  of  town- 
ship 9,  Ran^  11.,  in  the  county  of  Morgan,  and 
in  the  district  of  lands  subject  to  sale  at  Chilli- 
cothe,  who  leased  them  to  him  as  sdiool  lands 
for  the  use  of  said  township. 

The  trial  below  resulted  in  a  verdict  in  favor 
of  the  plaintiff,  with  damages  assessed  at  one 
cent,  subject,  however,  to  the  opinion  of  the 
court  on  the  law  involved.  The  court  having 
set  aside  the  verdict  and  entered  judgment  for 
the  defendant,  the  plaintiff  sued  out  this  writ 
of  error. 

The  legislation  of  Congress  under  which  the 
cause  arises,  as  well  as  the  precise  point  upon 
which  the  case  turned  in  this  court,  appears  in 
the  opinion  of  the  court. 

Messrs.  8.  F.  Vinton  and  J.  J.  Ooombs  for 
plaintiff  in  error. 

Mr.  John  E.  Hnnna  for  the  defendant  In 
error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

By  the  act  of  21st  of  April,  1792,  there  was 
granted  to  Rufus  Putnam  and  others,  known 
as  the  Ohio  Company,  one  hundred  thousand 
aores  of  land  in  the  Marietta  district,  in  the 
territory  northwest  of  the  Ohio  river.  The 
object  of  Congress  and  the  grantees  seems  to 
have  been  to  cause  the  country  to  be  inhabited 
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by  makhijs^  donations,  through  the  company, 
to  actual  male  settlers,  of  one  hundred  acres 
each;  and  all  of  the  tract  not  thus  disposed  of 
within  dye  years  from  the  date  of  the  grant,  re- 
verted, by  its  terms,  to  the  United  States,  as 
public  lands.  The  ordinary  laws  for  surveying 
by  ranges,  townships  and  sections  did  not  ap- 
ply to  this  tract,  nor  to  the  surplus  that  might 
revert,  as  ordinary  surveys  would  have  throAvn 
the  townships  and  sections  into  fractions,  by 
the  hundred-acre  lots  previously  disposed  of  by 
the  company. 

By  compact,  the  United  States  stipulated  to 
give  to  the  state  of  Ohio  one  thirty-sixth  part 
of  the  public  lands  in  that  state,  for  the  use  of 
schools;  and  the  16th  section  of  each  township 
was  the  land  thus  contracted  to  be  given,  in 
cases  where  there  were  regular  surveys  in  town- 
ships of  six  miles  square;  and,  by  the  acts  of 
April  30,  1802,  and  March  3,  1803  (§3),  Con- 
gresa  further  stipulates  that  the  lands  previous- 
Qr  promised  "for  the  use  of  schools,  in  lieu  of 
mc^  of  the  sections  number  sixteen  as  have 
been  otherwise  disposed  of,  shall  be  selected  by 
the  Secretary  of  the  Treasury,  out  of  the  un- 
appropriated reserved  sections  in  the  most  con- 
tiguous townships." 

By  the  act  of  Mardi  18,  1818,  Congress  di- 
rected the  lands  in  the  Ohio  Company's  dona- 
tion tract  to  be  surveyed  by  the  surveyor  gen- 
eral, separating  that  conveyed  to  settlers,  from 
that  not  conveyed,  and  belonging  to  the  United 
States  by  reversion.  This  latter  land  he  wad 
to  Iny  oflT  into  townships  and  sections,  or  into 
one  hundred-acre  lots,  conforming  them  to  the 
279*]  *plan  observed  by  the  company,  when 
providing  for  actual  settlers.  And  he  was  or- 
dered to  make  returns  of  the  surveys  to  the 
General  Land  Office  and  to  the  register  of  the 
land  office  at  Marietta.  The  lands  were  laid  oft 
into  one  hundred-acre  tracts,  and  these  tracts 
the  act  orders  to  be  sold,  "with  the  exception 
of  the  usual  proportion  for  the  support  of 
flchools."  Bv  the  President's  proclamation, 
they  were  offered  for  sale  on  the  first  Monday 
in  June,  1810.  There  was  no  reservation  to  the 
general  order  of  sale,  except  of  such  lands  as 
the  Secretary  should  select,  according  to  the 
power  vested  in  him  by  the  act  of  1803,  for  the 
use  of  schools;  and  it  is  a  fair  presumption, 
that  the  register  offered  all  the  lands  for  sale 
that  were  not  reserved.  But  the  difficulty  is, 
that  for  the  lands  in  dispute  there  might  nave 
been  no  bidder  when  they  were  offered.  That 
the  Secretary  had  the  power  to  reserve  school 
lots,  and  to  bind  the  United  States  and  the 
townahips  to  his  selection,  is  very  dear;  and 
we  think  it  is  equally  clear  that  the  rc^ster  of 
the  Marietta  district  had  no  power  to  designate 
these  school  lots.  As  a  subordin  he  could 
lawfully  record  the  orders  of  the  becretarv  in 
this  respect,  but  could  do  no  binding  act  him- 
self. 

Six  of  the  lots  of  one  hundred  acres  each, 
lying  in  a  body,  and  square  form,  together 
with  lot  No.  34,  adjoining  on  the  east,  were  not 
sold  (including  No.  8,  the  lot  in  dispute). 

On  the  tract  book  found  in  the  office  of  the 
register  at  Marietta,  and  by  which  the  sales  of 
181  J*  were  governed,  the  word  "school"  was 
written  on  tlie  plot  of  each  of  the  seven  lots; 
but  whether  made  as  early  as  1819,  or  after- 
wards, does  not  appear;  nor,  whether  the 
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then  register  (Wood)  put  the  designation  there 
by  order  of  the  Secretary. 

It  is  admitted  that  school  commissioners 
took  possession  of  the  land  sued  for  in  1834, 
and  had  held  it  ever  since  by  their  lessee;  and 
it  is  also  admitted  that  township  nine,  range 
eleven,  which  claims  the  lots  marked  "school," 
is  without  school  lands,  uidess  the  lots  thus 
designated  belong  to  it  as  such. 

On  the  return  made  of  the  surveys  to  the 
General  Land  Office  in  1818,  there  is  no  indi- 
cation that  a  reservation  of  any  land  was  made 
for  township  nine,  range  eleven. 

•The  manner  in  which  the  Secretary  [*280 
should  authenticate  his  selections  was  not  pre- 
scribed by  Congress,  and  depends  in  this  case  on 
evidence  not  found  of  recora.  It  must  be  proved 
by  circumstances,  and  cannot  be  proved  in  any 
other  way. 

Another  consideration  is  pressed  on  the 
court,  on  the  part  of  the  plaintiff,  to  overcome 
the  fact  that  this  designation  in  of  no  value,  to 
wit:  that  the  Secretary  of  the  Treasury,  by  his 
letter  of  July  13,  1805,  directed  land  equal  to 
one  section  on  the  southern  part  of  the  dona- 
tion tract  to  be  laid  off  as  compensation  for  sec- 
tion sixteen  in  township  five,  range  ten,  the 
school  tract  in  township  five  having  been  other- 
wise appropriated;  and  hence  it  happened,  as 
is  alleged,  that  the  register  marked  tne  lots  in 
controversy  "school."  In  1805,  the  lots  thus 
marked  had  not  been  surveyed,  and  each  one 
hundred-acre  lot  is  marked  on  the  tract  book 
of  surveys  returned  in  1818;  and  as  the  trustees 
took  the  school  land  for  township  five,  range 
ten,  elsewhere,  the  arg^ument  has  not  much 
force. 

It  is  also  insisted  that,  in  point  of  fact,  the 
entire  section  No.  16,  in  township  nine,  ranffo 
eleven,  remained  undisposed  of  by  the  Ohio 
Company,  and  was  subject  to  be  appropriated 
by  the  commissioners  of  the  township  for  school 
purposes;  and  therefore  no  claim  could  be  set 
up  oy  them  to  lands  elsewhere.  The  act  of 
April  30th,  1802,  §  7,  provides  that  the  18th 
section  of  every  township  shall  be  granted  to 
the  inhabitants  of  the  same  for  the  use  of 
schools.  But,  then,  the  16th  section  is  a  dea- 
ignated  portion  of  land  that  may  result  from 
an  execution  of  the  public  surveys  made  by  tHe 
United  States,  according  to  the  rules  and  regu- 
lations Congress  had  made  or  might  make. 
Until  ranges  were  established,  and  the  landa 
sun'eyed  into  townships  or  sections,  no  title  to 
any  definite  land  vested  in  the  township.  It 
had  no  authority  to  survey  and  ascertain  the 
16th  section.  This  authority  was  reserved  ex- 
clusively to  the  United  States,  and  to  be  exer- 
cised as  part  of  the  political  power.  Now,  as 
the  16th  section  of  township  nine,  range  eleven, 
never  was  legally  ascertained,  and  as  no  other 
evidence  could  be  heard  to  fix  its  identity  than 
a  survey  approved  by  the  department,  establish- 
ed for  the  distribution  and  sale  of  the  public 
lands,  the  assumption  that  the  *land  was  [*281 
unappropriated  where  the  16th  section  would 
have  fallen,  had  a  survey  in  fact  been  made  of 
the  township,  amounts  to  nothing.  Cases  af- 
fecting school  lands,  in  Ohio  and  elsewhere, 
come  under  the  rule  laid  down  in  the  noted 
case  of  General  Green's  grant  of  twenty- five 
thousand  acres,  in  the  miliUiry  district  of  North 
Carolina   (2  Wheat  19).     llie  legislature  of 
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that  state  made  the  grant  by  an  act  of  assem- 
bly; havinff  made  it,  it  reserved  the  power  to 
locate  the  land  by  survey  throue^h  its  officers. 
"Hie  land  boin^  surveyed,  and  the  survey  re- 
turned and  recorded  in  the  proper  land  office, 
it  was  held  by  this  court  that  the  title  attached 
tc  the  land  designated,  on  the  obvious  l^^l 
ground  that  the  state  of  North  Carolina  was 
estopped  to  disavow  its  own  act  in  defining  by 
survey  the  precise  land  granted;  and  so,  also, 
General  Green  and  his  heirs  were  estopped  to 
call  in  question  the  validity  of  the  definite  lo- 
cation, tne  authority  to  locate  by  survey  hav- 
ing been  reserved  by  the  granting  power.  So, 
here  the  granting  power  reserved  the  risfat  to 
ascertain  and  identify  the  land  granted  to  the 
schools.  Until  this  was  done,  no  title  could  be 
taken  of  any  particular  tract;  and  when  the  lo- 
cation was  made  by  authority  of  the  United 
States,  each  party  was  estopped  to  deny  its 
binding  force.  It  was,  in  fact,  a  title  by  mutual 
estoppel. 

we  now  come  to  the  precise  case  presented 
on  the  trial  below.  The  jury  were  instructed  : 
1st.  "That  the  proofs  and  legal  presump- 
tions sustaining  the  title  of  the  defendant  must 
have  reference  solely  to,  and  be  based  upon, 
the  act  of  Congress,  approved  March  18,  1818, 
entitled  *An  Ad;  Providing  for  the  Sale  of  Cer- 
tain Lands  in  the  District  of  Marietta,'  etc.,  in 
connection  with  the  act  of  the  2l8t  of  April, 
1792,  granting  to  Rufus  Putnam  and  others,  as 
agents  and  trustees,  one  hundred  thousand 
acres,  called  the  donation  tract;  and  that,  in 
the  absence  of  any  express  authority  to  any 
other  officer  to  make  the  selection  of  school 
lands  in  said  donation  tract,  by  a  fair  construc- 
tion of  said  act  of  1818.  the  register  of  the  land 
office  at  Marietta  rightfullv  exercised  such  au- 
thority." 

2d.  "That  all  the  evidence  and  admissions  of 
282*]  facts  in  the  ^case  raised  a  legal  presump- 
tion that  the  said  register  of  the  land  office  at 
Marietta  had  exerciseid  the  authority  so  vested 
in  him  by  said  act  of  March  18,  1818,  prior  to 
the  entry  and  patent  under  which  the  plaintiff 
claimB  title,  by  legally  selecting  the  lands  in 
controversy  in  this  suit  (with  other  lands)  for 
the  support  of  schools  in  said  township  nine, 
in  range  eleven,  and  it  was,  therefore,  their  duty 
to  return  a  verdict  for  the  defendant." 

The  first  instruction  assumes  that  the  act  of 
1818  authorized  the  register  to  select  the  school 
lots  in  the  donation  tract;  whereas  the  3d  sec- 
tion of  the  act  of  March  3,  1803,  conferred 
the  exclusive  power  on  the  Secretary  of  the 
Treasury,  and  therefore  the  instruction  is  er- 
roneous. 

The  second  instruction  declares  that  the  evi- 
dence and  admissions  of  facts  in  the  case  raised 
a  legal  presumption  *that  said  register  had  ex- 
ercised the  authority  vested  in  him  by  the  act 
of  1818,  prior  to  the  entry  and  patent  under 
which  the  plaintiff  claims  title,"  etc. 

As  the  register  had  no  power  to  select,  it 
oould  not  be  held  that  he  had  legally  selected; 
nor  did  he  make  the  entry  on  the  tract  book  in 
due  form,  had  he  been  instructed  by  the  Secre- 
tary to  record  his  selection. 

The  word  "school,"  appearing  on  the  tract 
book,  has  much  sisnincance;  but,  standing 
alone,  it  did  not  authorize  the  circuit  court  to 
presume,  as  matter  of  law,  that  the  lands  had 
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been  selected  by  order  of  the  Secretary.  If  his 
letter  to  the  register,  directing  him  to  make 
the  selection,  hi^  been  produced,  and  taken  in 
connection  with  the  designation,  then  we  think 
the  court  would  have  b^n  warranted  in  mak- 
inffthe  legal  presumption. 

The  narrow  point  in  this  cause  is,  did  the 
Secretary  select  the  land  in  controversy  (with 
other  lots)  for  the  use  of  schools.  If  he  did, 
then  the  title  of  the  United  States  was  devested 
thereby,  and  the  lands  withdrawn  from  sale. 
There  are  numerous  facts  tending  to  prove  that 
they  were  selected.  1st.  They  were  not  sold, 
nor  is  it  at  all  probable  that  they  were  offered 
for  sale,  in  1819.  If  they  are  of  good  quality, 
and  favorably  situated,  a  jury  may  be  satisfied 
that,  had  they  been  ^offered  to  bidders  [*283 
at  the  public  sale,  they  would  have  been  pur- 
chased. 2d.  They  were  claimed  as  school  lands, 
selected  for  township  nine,  ranee  eleven.  3d. 
The  trustees  for  the  township  to<NC  possession  of 
them,  and  leased  them  out  as  early  as  1834; 
and  their  tenant  is  yet  in  possession  and  here 
sued.  4th.  The  indorsement,  on  the  plot  of 
the  lots,  of  the  word  "school,"  indicates,  to 
some  extent,  that  they  had  been  selected  bv  the 
proper  authority.  What  weight  this  may  nave, 
it  will  be  proper  to  leave  to  the  jury.  5th. 
That  this  township  had  no  school  lands  as- 
signed to  it,  unless  the  lots  referred  to  were  as- 
signed. 

These  facts,  with  others,  were  proper  to  be 
submitted  to  the  jury,  from  which  they  might 
have  presumed  that  the  lots  had  been  duly  se- 
lected. 

In  the  language  of  the  supreme  court  of  Ohio, 
in  the  ease  of  Coomha  d  Swing  v.  Lane,  4 
Ohio,  112— "Facts  presumed  are  as  effectually 
established  as  facts  proved,  wHere  no  presump- 
tion is  allowed."  That  was  a  suit  for  the  poe- 
session  of  this  same  land,  and  involved  the  same 
evidence  this  case  does,  and  presented  the  same 
questions  of  law.  But  there,  the  cause  was 
submitted  to  the  circuit  court  on  the  law  and 
the  facts,  without  the  intervention  of  a  jurjr, 
and  the  supreme  court  was  appealed  to  m 
order  to  reverse  the  opinion  of  the  lower  oourt, 
on  a  motion  for  a  n^w  trial.  The  stato  courts 
dealt  with  both  facts  and  law;  whereas,  here, 
the  jury  must  deal  with  the  facts  and  presump- 
tions, under  the  instructions  of  the  court,  as 
respects  the  law. 

We  order  the  judgment  of  the  Circuit  Cottri 
to  he  reversed,  and  remand  the  cause  for  another 
tritU. 


•JOSEPH   E.   MONTGOMERY   et  ol.,  [•J 
Claimants    of    the    Steamer  Republio^  ete^ 
Appts^ 

V. 

JOHN  J.  ANDEBSON  et  at 

(See  S.  C  21  How.  886-389.) 

What  is  final  decree — power  of  drouit  court  to 
remand  case— defect  of  jurisdiction  cannot  he 
cured  hy  amendment. 

Where  a  steamboat  was  sold  by  the  marshal,  and 
the  proceeds  paid  into  the  district  court,  which  de- 
creed that  the  sum  claimed  by  the  petitioners  was 
due  from  the  lund  then  in  court,  to  the  petitioners, 
but  that,  as  Ibe  fund  mixht  not  be  sufficient  to  sat- 
isfy all  claims  that  might  be  established  acainst  the 
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▼eaael,  no  order  for  the  payment  of  the  money 
would  he  made  by  the  court  until  it  should  be  fur- 
ther adTlaed  in  the  premises ;  held,  that  there  was 


BO  final  decree  upon  which  an  appeal  would  lie. 
The  decree  was  not  final,  even  as  to  the  amount  in 
«ontroTersy  between  the  parties. 

The  circuit  court,  therefore,  had  no  jurisdiction 
of  the  case,  and  their  judgment,  afllrming  the  de- 
•cree,  was  erroneous  on  that  ground.  The  appeal 
ought  to  have  been  dismissed  ror  want  of  jurisdic- 
tion. 

But  if  the  appeal  had  been  regularly  before  the 
circuit  court,  it  was  not  authorized  to  remand  the 
caae  to  the  district  court,  to  carry  into  execution 
its  decisions. 

As  the  defect  of  jurisdiction  in  the  circuit  court 
■appeared  upon  the  transcript,  it  could  not  be  cured 
by  an  amendment  in  this  court,  because  consent 
cannot  give  jurisdiction,  nor  legalize  it  when  exer- 
-daed  without  the  authority  at  law. 

Argued  Feb.  11,  1859.      Decided  Feb.  28,  1859. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  District  of  Missouri. 
On  motion  to  dismiss. 

The  history  of  the  case  and  a  statement  of 
4he  facta  appear  in  the  opinion  of  the  court. 
Mr,  T.  Polk  for  appellants. 
Mir.  J.  K.  lUinkIn  for  appellees. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  appellees  in  this  case  filed  a  petition  in 
the  district  court  of  the  United  States  for  the 
eastern  district  of  Missouri^  stating  that  they 
had,  by  the  laws  of  Missouri,  a  Tien  on  the 
eteamboat  Republic  for  $2,000,  which  they  had 
loaned  to  the  clerk  of  the  boat  to  purchase  sup- 
plies and  necessaries,  in  order  to  enable  her  to 
proceed  on  a  voyage  from  St.  Louis  to  New  Or- 
leans; that  the  vessel,  at  the  time  the  petition 
was  filed,  was  under  seizure  in  the  district,  in  a 
«ase  of  admiralty  and  maritime  jurisdiction, 
and  had  been  ordered  by  the  court  to  be  sold; 
and  the  petitioners  prayed  that  they  might  be 
permittee  to  intervene  in  their  own  interest, 
and  be  paid  out  of  the  proceeds  when  the  steam- 
boat was  sold. 

The  appellants  answered,  stating  that  they 
387*]  were  owners  of  'seven  eighths  of  the  ves- 
sel, and  denying  that  the  money  was  needed  or 
used  for  supplies;  and  insistinj^  that  the  boat 
is  not  liable  for  it,  and  that  it  is  not  a  lien  by 
the  laws  of  Missouri. 

The  petition  was  filed  on  the  3d  of  June, 
1857,  and  the  vessel,  it  appears,  was  sold  by  the 
marshal,  upon  the  seizure  mentioned  in  the 
petition,  and  the  sale  reported  and  the  proceeds 
paid  into  the  registry  of  the  court  on  the  23d  of 
the  same  month.  The  proceeds  amounted  to 
^tf,250.  Further  proceedings  were  had  on 
the  petition  of  the  appellees,  and  testimony 
taken;  and  on  the  7th  of  September,  in  the 
same  year,  the  district  court  decreed  that  the 
sum  claimed  by  the  petitioner  was  due,  with 
interest  and  costs,  and  a  lien  on  The  Republic, 
and  referred  the  matter  to  the  commissioner  of 
the  court  to  compute  and  report  the  amount 
due. 

The  commissioner  accordingly  made  his  re- 
port, stating  the  amount  due  for  principal  and 
interest  on  the  sum  loaned,  to  be  S|$£,034.  This 
report  was  confirmed  by  the  court;  and  there- 
upon the  court  passed  a  decree,  adjudging  that 
there  was  due  from  the  fund  then  in  court,  to 
the  petitioners,  the  sum  of  $2,034,  and  to  bear 
interest  from  that  day;  but  that,  inasmuch  as 
tl  How,  U.  S.,  Book  10. 


some  of  the  causes  against  The  Republic  had 
not  then  been  determined,  and  the  fund  in  court 
mi^ht  not  be  sufficient  to  satisfy  all  of  the 
claims  that  might  be  established  against  the 
vessel,  no  order  for  the  payment  of  the  money 
would  be  made  by  the  court  until  it  should  be 
further  advised  in  the  premises. 

The  present  appellants  thereupon  prayed  an 
appeal  to  the  circuit  court  for  the  district  of 
Missouri,  which  was  granted;  and  further  pro- 
ceedings took  place  in  the  circuit  court,  and 
further  testimony  was  taken.  And,  at  the  Oc- 
tober term,  1867,  the  decree  of  the  district  court 
was  affirmed,  and  the  case  remanded  to  the  dis- 
trict court  to  carry  out  this  decree;  and  from 
this  decree  the  appellants  prayed  an  appeal  to 
this  court. 

This  is  substantially  the  case,  as  it  appears 
on  the  transcript  from  the  circuit  court.  We  do 
not  now  speak  of  the  admissions  filed  here,  which 
we  shall  presently  notice.  But,  upon  the  tran- 
script itself,  it  appears  that  there  was  no  final 
decree  in  the  district  court,  upon  which  an  ap- 
peal would  lie  to  the  circuit  court;  no  final  dis- 
position of  the  fund  in  the  registry.  *In-  [*388 
deed,  it  was  not  final  even  as  to  the  amount 
in  controversy  between  these  parties;  for  the 
amount  to  be  awarded  to  the  appellees  was  made 
to  depend  upon  the  amount  of  other  claims 
upon  the  fund,  which  were  then  depending  be- 
fore the  district  court.  And,  under  the  act  of 
Confess,  no  appeal  would  lie  from  the  district 
to  the  circuit  court  until  there  was  a  final  de- 
cree upon  the  whole  case — that  is,  not  imtil 
all  the  claims  on  the  money  in  the  registry  had 
been  ascertained  and  adjusted,  and  the  whole 
amount  of  the  proceeds  of  the  sale  of  the  ves- 
sel distributed,  by  the  decree,  among  the  par- 
ties which  the  district  court  deemed  to  be  en- 
titled, according  to  their  respective  priorities 
and  rights. 

The  circuit  court,  therefore,  had  no  juris- 
diction of  the  case,  as  it  came  before  them ;  and 
their  judgment,  affirming  the  decree,  was  er- 
roneous on  that  ground.  The  appeal  ought  to 
have  been  dismissed  for  want  of  jurisdiction, 
lliis  point  was  directly  decided  in  this  court, 
in  the  case  of  Mordeoai  v.  Lindsay,  10  How. 
200. 

But  if  the  appeal  had  been  regularly  before 
the  circhiit  court,  it  was  not  authorized  to  re- 
mand the  case  to  the  district  court,  to  carry 
into  execution  its  decisions.  The  appeal  carries 
up  the  rea,  or  money  in  the  registry,  of  the  dis- 
trict court-,  to  the  circuit  court;  and  when 
the  rights  of  the  parties  are  adjudicated  there^ 
the  court  must  carry  into  execution  its  own  de- 
cree. 

In  order  to  cure  these  defects  in  the  record, 
an  agreement  has  been  filed  in  this  court,  in 
which  they  admit  that  the  whole  fund  has  been 
finally  disposed  of  by  the  circuit  court  among 
the  claimants,  with  tne  exception  of  the  sum  in 
controversy  between  these  parties.  And  they 
move  to  amend  the  record  here  according  to 
this  agreement. 

But,  in  the  case  of  Mordeoai  ▼.  Lindsay,  above 
referred  to,  a  similar  motion  was  made  to 
amend  the  record  here,  upon  a  like  agree- 
ment. But  the  court  decided  that,  as  the  de- 
fect of  jurisdiction  in  the  circuit  court  ap- 
peared upon  the  transcript,  lo  could  not  be 
cured  by  an  amendment  in  this  oourt,  becaufie 
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eonsMit  cannot  give  jnritdictiou,  nor  l^lize 

(urituliction  exercised  without  the  authontf  »X 
nw.  The  rule  laid  down  in  thftt  a«ae  must 
S3vprn  this. 
89"]  *TIie  deeree  of  th«  Circuit  Court  muit, 
therefore,  be  rerersed,  and  the  oate  remanded  to 
the  court,  icith  directions  to  dUmiu  th«  appeal 
for  Kant  o/  jiiritdiction. 

The  district  court  can  then  procee4  to  paw 
H  final  decree,  if  that  has  not  be^  alread;  done: 
and  from  that  decree  any  party  who  may  think 
himself  aggrieved  may  appeaJ  to  tbe  circuit 
court,  and  from  the  final  decree  of  that  court 
to  this,  where  the  eum  in  controversy  is  large 
enough  to  give  juriadiction  to  the  rcapective 
courts  upon  such  appeals. 

Thii  view  of  the  suhject  makes  ft  nnneceBury 
to  examine  whether  the  amount  in  controversy 
betweoi  the  parties  in  this  appeal  is  over 
t2,000;  (or  their  respective  ri^ts  have  not 
been  Judicially  decided  upon  in  the  circuit 
court,  for  want  of  jurisdiction,  as  above  stated, 
when  it  acted  upon  the  controveriy. 


Bin* — and  notes,  negotiability  of,  after  poy- 
ment—accommodation  indorters — tranifer,  at 
oollateral  sscurity — liabilit;/  of  trvttee. 


It  doei  1-.. „ 

The  various  indom^Ts  to  an  accamniodatlon  bill, 
where  no  conilderatloa  has  paiied  ai  amons  them- 
Mlves,  are  not,  unless  by  special  agTetaient,  bound 
to  paj  In  equal  propottlaas  at  comretiea. 

The  tact  that  the  bills  were  uslinied  to  tbe  ptaln- 
tlS  as  collateral  aecutltf  tar  a  pre-eilsting  debt, 
doei  not  Impair  his  tight  in  rriw^r 

Wbere  In  action  aiialos. 

rejmrd   to  the  aaslgnnienl  nowhere  show 

trustee  bad  sanelent  funds  In  bis  hands,  alter  eom- 
pljIUK  witb  the  terms  of  the  trust,  to  pa;  this  h'" 
'■■1  plead' ..-.—-— 


tha  bill,  except  to  a.  bona  fide  holder,  before  diu 
and  without  notice. 

i.  That  an  indorser'e  liability  is  onl^  for  the 
conBideration  money,  which  be  received,  end 
interest  thereon  at  against  such  holders. 

3.  That  a  pledgee  of  an  overdue  bill  takee  it 
subject  to  all  equities. 

VoiJeJlfl  V.  Maton,  1  Cart  Ind.  888. 

4.  That  a  party  taking  it  for  security  for  a 

Gior  debt,  parts  witb   nothing,    and  does  not 
ke  it  in  course  of  trade,  and  is  not  &  bona  fidt 

Codkington  v.  Bay,  SO  Johns.  637;  Stalks  t, 
UoDonald,  6  "Hill,  93. 

6.  The  bill  wa*  not  negotiable  in  HolUnd'i 
bands,  with  E.  Tyner'i  name  subsequent  t«  bii, 
still  on  it. 

Btck  V.  Robley,  1  E.  BI.  note  SB;  3  Sfaule  k 
S.  97;  Otiild  v.  Eager,  17  Mass.  SIE. 

The  counsel  Uien  reviewed  tbe  pleadingi,  es- 
pecially the  7th  and  6th  pleas  (see  opinion  of 
the  court,  page  436),  contending  that  tbey  were 
good.  In  support  of  this  position,  he  cited 
Stalker  T.  MeDonald,  6  Hill,  93;  Bylea,  Bills, 
114;  1  Litt  260;  Cos  v.  Hodge,  7  Bladtf.  14«i 
6  Barn.  &  C.  34G;  6  Bam.  k  C.  241;  18  Wend. 
47S;  4  Pike,  S46;  IG  Mass.  S34;  2  Cai.  Cas. 
200;  21  Pick.  165;  9  Met.  Sll;  4  N.  H.  221;  S 
lien.  307;  12  N.  T.  468;  13  Ala.  422. 

Our  positions,  as  applicable  ta  tlw  ureral 
pleas,  are  distinctly  these: 

First.  That  as  the  bill  was  received  by  the 
appellees  after  it  was  due  and  dishonored,  they 
took  it  with  notice  that  it  was  subject  to  mil 
prior  equities  between  the  parties. 

Byles,  Bills,  126,  130,  and  numerous  aatbwi- 
ties,  tit.  Tranifmr. 

Second.  That  this  ease  rests  upon  the  same 
legal  defense  that  could  be  ar'  —  ' ■■'■  "— 


tweeu  tbe  indorsers  of  a  bill,  as  to  their  equities, 

■  ■        le  of  tliem 

after   paying   the   bill   afmiJbst  the   defratdant. 


if  the  artirai  hod  been  brought  by  one  o 
after  paying  the  bill  afmJnst  the  '  * 
The  same  aiAhoritiea  as  above 


tbe  pTeadlnss  ai 


I  defecUve. 


irgned  Jan.  19.  I8SB.      Deoidod  Uar.  i.  1859. 

IN  ERROR  to  the  Cinmlt  Court  of  the  United 
States  for  the  District  of  IndUna. 

This  was  an  action  of  assumpsit,  brouriit  in 
the  court  below  by  the  appellees  against  Enoch 
McCnr^,  as  indorsee  of  a  bill  of  exchnnee. 
The  defendant  pleaded  eight  pleas  in  bar  of  the 
action,  some  of  which  were  afterwards  with- 
drawn. The  plaintifTs  demurred  to  each  plea. 
Tbe  court  sustained  the  demurrers  and  called  a 
jury  to  a<i<>eBB  plaintiffs'  damages.  The  said 
jury  Bsiessed  the  damages  at  $5,284.60.  and  the 
court  entered  judgment  accordingly,  whereupon 
the  defendnnt  to<Hc  an  appeal  to  Uiis  court. 

A  further  statement  of  tie  case  appears  in  the 
opinion  of  the  court. 

Mr.  O.  H.  Hmltb,  for  the  plaintiffs  In  er- 


Third.  That  cosureties  are  liable  to  oontribo- 
tion  as  between  themselves,  after  the  paymoit 
of  the  bill. 

Bylee,  Bills,  196;  S«mp  r.  FindM,  12  1£  A 
W.  4Z1,  and  authorities  cited  to  fourth  poai- 

Fourth.  That  if  one  cosurety  takes  up  the 
bill, he  cannot  maintain  an  action  upon  Itagainst 
a  cosurety,  but  may  use  it  aa  evidence  of  the 
amount  paid,  in  an  action  of  assumpoit  for 
money  laid  out  and  expended,  in  which  he  may 
recover  in  contribution  the  equitable  pro  fwt« 

froportion  of  the  money  he  b*»  actually  pftid 
rom  his  cosurety. 
Done  T.  Whaltei/,  17  L.  J.  Exch.  225;  t 
Exch.  168;  Oale  v.  ffotafc,  5  T.  R.  239;  Bogert 
V.  Stephens,  2  T.  R.  713;  Orr  v.  Maginnii,  7 
East.  356. 


their  names  stand  upon  the  bill,  yet  it  lies  in 
averment  in  the  pleadings  that  they  are  co- 
sureties, and  parol  proof  is  admisaiUe  aa  ha- 
tween  them,  to  show  the  true  state  of  their  lia- 
bility. The  »ame  principle  applies  in  suit* 
brought  by  an  indorsee  of  the  bill  aa^nst  a  re- 
mote indorser,  when  the  bill  was  taken  nftar  it 
was  due  and  dishonored. 

14  Vea.  170;  Byles,  Bills,  162,  and  note,  ad. 
1653;  a  Met.  fillj  7  Cush.  404;  4  N.  H.  221; 

esu.a. 
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6  Den.  307;  9  Ala.  949;  28  Me.  280;  34  Me. 
549;  6  How.  278;  21  Pick.  195;  2  Seld.  N.  Y. 
33;  2  Ired.  697;  18  Ohio,  441. 

Sixth.  That  if  the  principal  places  fundi  or 
property  in  the  hands  of  one  cosurety  sufficient 
to  pay  the  bill  in  trust  for  that  purpose,  and 
sacn  cosurety  takes  up  the  bill  from  the  hold- 
er, he  cannot  sue  his  cosurety  on  the  bill,  nor 
for  contribution,  until  he  has  exhausted  the  as- 
sets of  the  principal  in  his  hands. 

8  Pick.  155;  16  Ala.  465;  21  Ala.  779;  Adams, 
Bq.ed.  1856. 

Seventh.  That  time  given  by  the  holder  to 
one  cosurety  for  the  payment  of  the  bill  to  the 

Srejudice  of  another  cosurety,  upon  a  contract 
indine  upon  the  holder,  without  the  assent  of 
the  other  cosurety,  discharges  such  other  co- 
imrety  from  liability  upon  the  bill. 

9  Conn.  261;  2  Wheat.  253;  2  Story,  416; 
21  Wend.  106;  2  McLean,  111;  10  N.  H.  359; 
18  Conn.  361;  3  McLean,  74. 

It  is  admitted  that  these  authorities  speak 
of  principal  and  surety;  but  we  maintain  that 
tlie  principles  decided  applv  to  the  holder  and  a 
ooeurety,  the  case  before  this  court. 

Eighth.  That  after  a  bill  is  taken  up  from  the 
holder  by  a  cosurety,  it  is  no  longer  available 
in  the  hands  of  such  cosurety,  or  his  indorsee 
who  takes  it  with  notice  after  due  and  dishon- 
Oflvdf  so  as  to  enable  such  cosurety  taking  up  the 
hill,  or  sudi  indorsee,  to  maintain  an  action 
€B  the  bill  against  any  other  cosurety. 

7  N.  H.  202;  2  Ired.  417;  24  Me.  336. 

Ninth.  That  a  plea  can  only  be  demurred 
to  specially  for  duplicity,  in  which  case  the  de- 
murrer must  point  out  a  duplicity  specially; 
wand  if  the  plaintiff,  instead  of  demurring,  re- 
plies to  the  plea,  his  replication  must  answer  so 
SDineh  of  the  plea  as  it  assumes  to  answer;  and 
if  it  assumes  to  answer  the  whole  plea  and  only 
answers  a  pBurt,  it  is  bad  on  demurrer. 

1  Chit.  PL  228,  229;  1  Chit.  PL  668,  ed. 
1865;  2  Johns.  433;  20  Pidc.  366;  10  East.  79; 
1  Saund.  100,  note  1,  tit.  Qualities  of  Replioa- 
Hon;  I  Chit.  PL  043,  and  authorities,  ed.  1855. 

Tenth.  It  is  no  ground  of  even  special  de- 
murrer, that  a  plea  contains  surplusage;  the 
doctrine  of  utUe  per  inutile  nan  vitiatur  (1 
Chit.  PI.  647)  applies. 

It  is  important  that  the  court  should  keep  in 
mind  that  the  bill  of  exchange  in  this  case  was 
received  bv  the  appellees  af&r  it  was  due  and 
dishonored,  and  therefore  subject  to  all  the 
cities  of  prior  parties. 

Mr.  B.  H.  OHletf  for  defendant  in  error : 

The  cmly  ouestions  which  this  case  present 
for  the  consideration  of  the  court  relate  to  the 
sufficiency  of  the  pleas  as  a  bar  to  the  action, 
and  of  the  replication  as  an  answer  to  the  6th 


The  3d  plea  assumes  that  some  of  the  parties 
to  the  bills  in  question  sustain  towards  each 
other  the  relation  of  cosureties,  but  this  is  a 
mistake.  The  undertaking  of  sureties  is  a  joint 
midertaldng;  but  that  of  the  parties  to  these 
hills,  is  separate  and  successive. 

McDonald  r.  Magruder,  3  Pet  470;  Wilson 
T.  Btanton^  6  Bladcl  607. 

It  is  not  sufficient  in  pleading  to  state  that  a 
certain  relation  exists  between  the  parties;  but 
the  facts  whidi  create  such  relation  must  be 
•tated. 

1  Chit  PL  673;  Gould  PL  367. 
tl  Sow. 


As  the  plea  In  question  simply  assumes  that 
Holland  was  one  of  the  indorsers  and  cosureties, 
instead  of  statine  the  facts  on  which  that  as- 
sumption is  based,  it  is  bad  under  the  rule,  un- 
less it  can  be  maintained  that  upon  the  pay* 
ment  of  a  bill  bv  an  indorser,  it  ceases  to  be 
assignable;  but  tae  law  is  otherwise. 

Calloto  V.  JjawrencCt  3  Maule  &  S.  95;  J7i<5- 
hard  V.  Jackson^  4  Bing.  390;  Oravea  v.  Key, 
3  B.  &  Ad.  313. 

The  5th  plea  is  also  bad.  It  is  immaterial 
where  the  parties  to  the  bills  resided  when  they 
were  made,  or  whether  they  were  accommoda- 
tion bills  or  bills  drawn,  accepted  and  indorsed 
in  the  regular  course  of  business,  as  the  plea 
admits  that  they  were  gotten  up  in  order  to  en- 
able the  acceptor  to  borrow  money  thereon  of 
the  bank,  at  and  by  which  they  were  dis- 
counted. The  only  statements  in  this  plea  which 
bear  any  resemblance  to  a  valid  defense,  are 
the  allegations  that  the  bank  at  which  the  bills 
were  discounted  is  still  the  holder  and  owner 
thereof,  and  that  the  indorsers  were  joint  and 
cosureties  thereof.  The  first  of  these  allegations 
is  negatived  in  a  subsequent  part  of  the  plea, 
and  the  second  disposed  of  by  tiie  notice  Ti^ich 
has  been  taken  of  the  3d  plea. 

The  counsel  then  reviewed  the  6th  plea  and 
the  replication  thereto,  with  reference  princi- 
pally to  the  facts  in  the  case.  The  insufficiency 
of  the  1st  plea  is  apparent,  from  what  has  been 
said  respecting  the  3d. 

The  8th  plea  commences  with  the  allegation 
that  the  bill  mentioned  in  the  1st  and  2d  counts 
of  the  declaration,  are  one  and  the  same  bilL 
It  is  for  that  cause  bad«  as  amounting  to  the 
general  issue. 

1  Chit  PI.  569. 

Instead  of  stating  the  facts  on  which  the  de- 
fense rests,  it  sets  forth  evidence  t^iding  to 
prove  those  facts.  It  is  therefore  an  arugmenta- 
tive  plea,  and  bad  on  special  demurrer.  It  is 
also  bad  for  repugnancy.  Above  all  these  and 
similar  objections,  stands  the  fact  that  the 
plea  does  not  state  facts  sufficient  to  constitute 
a  defense.  It  is  a  settled  doctrine  that  the  le^^al 
effect  of  a  written  instrument  cannot  be  varied 
by  proof  of  a  contemporaneous  parol  agree- 
ment. 

Wiieon  V.  Black,  6  Blackf.  609;  Uorion  T. 
Coons,  6  N.  Y.  33. 

But  had  there  been  a  valid  agreement  made 
by  and  between  the  drawer  and  indorsers  of 
the  bill  in  question,  that  they,  in  the  event  of 
the  failure  of  the  acceptor  should  contribute 
equally  in  the  payment  of  the  bill,  would  that 
fact  preclude  a  recovery  in  this  case?  On  this 
point  I  refer  the  court  to  Burrough  v.  Moss,  10 
B.  &  C.  558;  Whitehead  v.  Water,  10  M.  &  W. 
696;  Sturtevant  v.  Ford,  4  M.  &  Gr.  101; 
Hughes  V.  Large,  2  Pa.  103. 

Again,  the  8th,  and  all  the  other  pleas,  pro- 
fess to  be  an  answer  to  the  whole  a!ction,  and 
as  a  matter  of  course  are  bad,  unless  they  dis- 
close a  valid  defense  to  the  entire  demand.  On 
this  point  it  is  submitted,  that  although  the 
drawer  and  indorsers  may,  by  virtue  of  some 
agreement  or  understanding  between  them, 
bear  towards  each  other  the  relation  of  cosure- 
ties, yet  Holland,  who  took  the  bill  up,  held  it 
as  a  valid  security  against  the  defendant  for 
the  sum  due  from  him  under  such  agreement, 
and  that  it  is  now  held  by  the  plaintiffs.   But  as 
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none  of  the  pleas  discloee  the  facts  on  which 
the  assumption  that  the  drawer  and  indorsers 
stand  in  that  relation  towards  each  other,  the 
«ourt  cannot  ascertain  their  rights  and  liabili- 
ties. 

437*]  *Mr.  Justice  MoLeam  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  district  court 
of  Indiana. 

The  action  was  brought  on  a  bill  of  exchange 
for  $4,500,  dated  October  16,  1854,  drawn  by 
Tyner  and  Childers,  of  Peru,  Indiana,  on  Rich- 
ard Tyner,  of  New  York,  and  made  payable  to 
the  defendant  sixtv  days  after  date,  at  the 
office  of  Winslow  Lanier,  &  Co.,  in  the  city  of 
New  York;  which  bill,  at  sight,  was  accepted 
by  the  drawee,  and  afterwards  Ijj  the  payee 
assigned  to  one  Holland,  who  subsequently  as- 
signed it  to  Ezekiel  TVner,  by  whom  it  was  ait- 
erwards  assigned  to  the  plaintiffs.  Payment  of 
the  bill  was  refused  at  maturity,  and  it  was 
protested  for  nonpayment.  Due  notice  was 
given. 

llie  defendant  pleaded  eieht  pleas  in  bar  of 
the  action;  the  first,  second,  and  fourth  being 
withdrawn,  it  is  only  necessary  to  notice  the 
third,  fifth,  sixth,  seventh,  and  eighth. 

The  third  plea  states  that  Qeorge  Holland, 
who  is  one  of  the  indorsers  and  cosureties  there- 
of, before  the  commencement  of  this  suit,  on 
the  2l8t  day  of  December,  1864,  fully  paid  the 
bill  to  the  Richmond  branch  of  the  State  Bank 
of  Indiana,  who  was  then  and  there  the  holder 
and  owner  of  the  same;  and  that  the  plaintiffs 
received  the  same  after  they  became  due,  and 
were  so  paid. 

This  plea  assumes  that  one  of  the  indorsers 
and  cosureties  paid  the  bill.  In  McDonald  v. 
Magrudm-y  3  Pet.  470,  and  in  Wilson  v.  Stan- 
ton, 6  Blackf.  507,  the  doctrine  was  laid  down 
that  cosureties  are  bound  to  contribute  equally 
to  the  debt  they  have  jointly  undertaken  to 
pay;  but  the  undertaking  must  be  joint,  not 
separate  and  successive.  The  liabilities  must 
arise  from  the  indorsements,  and  not  from  a  dis- 
tinct agreement  to  pay  the  face  of  the  bill 
jointly;  the  plea  does  not  necessarily  import  a 

{'oint  undertalcing;  the  facts  on  which  the  joint 
iability  is  founded  must  be  stated.  On  the 
payment  of  the  bill  by  the  indorser,  it  does  not 
cease  to  be  assign  ble. 

The  allegations  in  the  fifth  plea  are  not  suf- 
ficient to  bar  the  action.  Several  of  the  mat- 
ters so  stated  have  no  direct  bearing  on  the 
points  made.  The  various  parties  to  an  ac- 
commodation bill,  where  no  consideration  has 
passed  as  amcmg  themselves,  are  not,  unless  by 
438*]  special  agieement,  bound  to  pay  in  *equal 
proportions  as  cosureties.  T^e  averments  of 
the  plea  are  defective  in  not  stating  there  was 
an  agreement  between  the  drawers  and  in- 
dorsers of  the  bills  of  exchange  to  contribute 
equally  in  paying  them. 

Nor  does  the  fact  that  the  bills  were  assigned 
to  the  plaintiff  as  collateral  security  for  a  pre- 
existing debt,  impair  the  plaintiff's  right  to  re- 
cover. 

The  sixth  plea  alleges  that  no  consideration 
passed  between  said  drawer,  acceptor  or  indor- 
sers, for  said  bills,  and  that  the  same  remained 
in  the  hands  of  R.  TVner  until  negotiated  by 
him  to  the  Richmond  Bank,  for  his  benefit.  And 
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afterwards,  and  before  said  bill  became  due,  to 
wit;  on  the  1st  of  October,  1854,  R.  Tyner,  Ty- 
ner A,  Childers,  and  £.  Tyner  k  Go.  luled,  and 
made  a  general  assignment  of  their  property, 
rights,  ete.,  to  Holland,  Abner  McCarty,  and  K. 
H.  Tyner;  and  Holland  accepted  the  trust,  and 
became  the  active  trustee;  that  the  assignments 
were  made  for  the  debts  and  liabilities,  first,  to 
indemnify  and  save  harmless  Abner  McCarty; 
second,  to  indemnifv  and  save  harmless  Holland, 
said  plaintiff,  and  !n.  D.  Gall  ion,  in  proportion 
to  their  respective  liabilities,  and  next  fdr  the 
payment  of  other  debts  and  trusts.  The  prop- 
erty so  assigned  is  averred  to  have  been  of  the 
value  of  $150,000,  and  amply  sufficient  to  pay 
the  bills  in  suit,  etc.,  and  that  Holland,  on  July 
1,  1855,  delivered  said  bills,  indorsed  in  blank 
to  said  plaintiff,  as  collateral  security  for  a  pre- 
existing debt  of  Richard  Tyner  to  said  plaintiff, 
all  of  which  was  known  to  the  plaintiff. 

To  this  pl«a  the  plaintiff  replied,  that  the 
said  E.  TVner  &  Co.  did  not,  eacn  nor  either  of 
them,  make  an  assignment  of  their  pr<H>erty, 
rights,  credits  or  effects,  to  the  said  Holland, 
McCarty,  and  T3mer,  as  stated  in  sixth  plea  of 
the  defendant;  but  it  is  true  that  the  said  Rich- 
ard T3mer,  in  1854,  made  an  assignment  of  said 
property,  rights,  and  effects,  to  the  said  Hol- 
land, McCarty,  and  Tyner,  and  in  trust:  first, 
to  indemnify  and  save  harmless  the  said  Abner 
McCarty  as  a  creditor  and  surety  of  the  said 
Richard  Tyner;  second,  to  indemnify  and  save 
harmless  the  said  Holland,  N.  D.  Gallion,  Eze- 
kiel Tyner,  and  the  said  plaintiff,  as  creditors 
and  securities;  but  the  plaintiff  *says  [*439 
the  property,  rights,  credits,  and  effects,  so  as- 
signed to  the  said  Holland.  McCarty,  and  Rich- 
ard H.  Tyner,  were  and  still  are  wholly  insuffi- 
cient in  value  to  indemnify  and  save  harmleas 
the  said  McCarty  as  such  creditor  and  surety, 
so  that  there  are  now  no  effects  or  money  of  the 
said  R.  Tyner  from  which  the  bill  could  be  paid, 
or  any  part  thereof. 

This  replication  was  demurred  to,  but  it  was 
sufficient,  and  the  demurrer  was  properly  over- 
ruled. 

In  the  seventh  plea,  which  was  amended,  an 
agreement  is  alleged  between  the  bank  and  Hol- 
land, that  if  Holland  would  give  his  notes  to  the 
bank,  bearing  six  ^)er  cent  interest,  with  real 
and  personal  security,  payable  by  instalment-s 
on  the  1st  day  of  January,  1856,  1857,  and  1858, 
the  bank  would  extend  the  times  of  payment  as 
above  stated,  which  was  agreed  to  by  Holland, 
the  bank  being  then  the  holder  of  the  bills;  and 
that  this  was  done  without  the  consent  or 
knowledge  of  defendant.  And  it  is  further  al- 
leged that  the  above  bills  were,  after  dub,  deliv- 
ered to  said  plaintiff  by  said  Holland,  as  collat- 
eral security  for  a  pre-existing  liability  of  said 
Holland,  and  for  no  other  consideration. 

To  this  plea  there  was  a  demurrer  on  the 
ground  that  there  was  no  agreement  between 
Holland,  K.  Tvner  &  Co.,  and  the  defendant, 
that  on  the  failure  of  Richard  Tyner  to  pay  the 
billa  of  exchange,  Holland,  £.  Tyner  &  Co.,  and 
the  defendant,  jointly,  or  in  equal  proportions, 
should  pay  them.  There  was  no  sufficient  aver- 
ment to  this  effect.  The  delivery  of  the  bills  to 
the  plaintiff,  as  collateral  security  for  a  pre-ex- 
isting debt,  under  the  decision  of  Swift  y.  TyaoHy 
16  How.  1.  >vaft  legal.  The  demurrer  was  prop- 
erly sustained. 
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Kendall  t.  Wiitsob. 
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In  his  eighth  plea,  the  defendant  says  that 
the  bills  of  exchanji^,  in  the  declaration  men- 
tioned, are  one  and  the  same  identical  bills,  and 
not  other  or  different;  that  defendant  never 
indorsed  but  one  bill  of  the  amount  and  date 
stated.  He  further  says^  that  the  firm  of  Tyner 
k  Childers  consisted  of  Richard  Tyner,  James 
N.  l^er,  and  William  Childers ;  and  that  of  £. 
Tyner  &  Co.,  of  Richard  Tyner,  and  Ezekiel 
T^'ner,  and  Childers,  and  that  said  R.  Tyner 
drew  said  bill  in  the  name  of  Tyner  k  Childers, 
and  accepted  the  same  in  his  own  name,  and 
440*]  ^indorsed  the  same  in  the  name  of  £. 
I'yner  k  Co. ;  that  each  of  the  parties,  with  the 
said  George  Holland  and  this  defendant,  were 
at  the  time  of  drawing,  accepting,  and  indors- 
ing, citizens  of  Indiana;  that  the  bill  of  ex- 
change was  discounted  by  the  said  bank,  and  the 
proceeds  paid  to  Richard  Tyner;  that  said  in- 
dorsers  were  cosureties  thereon;  and  it  was 
understood  Uie  said  defendants,  the  said  George 
Holland  and  Ezekiel  Tyner,  were  each  to  be 
cosureties,  and  liable  to  pay  a  pro  rata  share 
of  said  bill;  and  each  of  said  parties  have, 
since  the  indorsing  of  said  bill,  admitted  a  lia- 
bility, with  the  others,  in  case  of  insolvency  of 
prior  parties,  for  whose  benefit  said  bill  was  so 
made  to  contribute  towards  payment. 

And  the  defendant  further  says,  that  before 
the  bill  became  payable,  the  said  Tyner  k 
Cliilders,  and  the  said  R.  Tyner  and  E.  Tyner 
k  Co.,  ^iled,  and  each  of  said  firms  made  a 
general  assignment  of  lands,  goods,  property, 
and  effects,  of  the  value  of  $1,000  to  $5,000,  to 
one  H.  J.  Shirk;  first,  to  pay  depositors;  sec- 
ond, debts  for  which  A.  McCarty  and  Holland 
were  liable;  and  also  for  the  payment  of  debts 
to  plaintiffs,  and  liabilities  to  them,  the  said 
R.  Tyner  assigned  property  and  effectH.  amount- 
ing in  value  to  between  $60,000  and  $150,000, 
to  Holland,  McCarty,  and  R.  Tyner,  in  trust: 
first,  to  indemnify  and  save  harmless  Abner 
McCarty;  and  second,  this  defendant  and 
George  Holland,  the  said  plaintifTs,  and  N.  D. 
Gallion,  in  proportion  to  tneir  respective  liabil- 
ities for  him,  and  then  for  payment  of  other 
debts  upon  other  trusts;  and  Holland  became 
active  for  the  execution  of  the  trust,  and  took 
up  of  Hie  Richmond  Bank  the  bill  of  which 
it  was  holder,  and  by  giving  new  notes  of  the 
said  Holland  for  this  and  other  debts  of  the 
said  Tyner  and  Holland,  and  others,  amount- 
ing to  over  $20;000.  which  sums  were  pay- 
able subsequently,  with  interest,  and  secured 
by  mortgage  on  real  estate  conveyed  by  Hol- 
land to  the  bank,  all  of  which  was  done 
without  the  consent  or  knowledge  of  the  de- 
fendant. 

And  the  defendant  says  that  Holland,  still 
being  one  of  the  trustees  of  said  R,  Tyner,  and 
having  property  in  his  hands  upon  the  trust 
aforesaid  of  greater  value  than  the  amount  of 
the  bills,  afterwards,  on  the  1st  of  July,  1855, 
441*1  at  the  county  •aforesaid,  delivered  said 
bills  to  the  plaintiffs,  as  collateral  security  for 
a  pre-existing  debt  of  the  said  R.  Tyner,  on 
which  the  said  Holland  was  indorser.  And 
the  defendant  says  the  moneys  in  said  bills  of 
exchange  have  not  yet  been  paid  by  the  said 
Holland,  or  anyone  on  his  behalf.  To  this 
plea  there  was  a  demurrer. 

This  plea  but  reiterates  in  effect  the  same 
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defenses  which  have  already  been  disposed  of 
in  deciding  upon  the  demurrers  before  noticed, 
and  it  is  not  perceived  how  any  additional 
force  can  be  given  to  them  by  being  grouped 
tojj^ether  in  one  plea. 

The  fact  that  these  parties  were  accommoda- 
tion indorsers  does  not  make  them  cosureties, 
bound  to  contribute  equally  to  the  payment  of 
the  bills,  without  a  special  a<;reement  to  that 
effect;  and  there  is  no  sufficient  averment  tha^ 
any  such  agreement  existed. 

The  averments  in  regard  to  the  assignment 
are  also  defective,  for  they  nowhere  show  that 
Holland  had.  at  any  time,  sufficient  funds  in 
his  hands,  after  complying  with  the  terms  of 
the  trust — viz,,  to  save  Abner  McCarty  and 
others  harmless — to  pay  this  bill;  and  unless 
such  a  state  of  fact  existed,  there  could  be 
nothing  in  his  hands  made  available  for  the 
bills. 

If  the  fact  should  appear  that  these  parties 
are  bound  to  each  other  by  a  separate  and  dis- 
tinct agreement,  other  than  that  which  appears 
by  the  indorsements  upon  the  bills,  the  plain- 
tiff in  error  will  have  his  remedy  in  an  action 
of  indebitatus  assumpsit  against  the  other  par- 
ties to  the  bills.  But  we  think  the  averments 
in  the  pleas  noticed  are  wanting  in  precision, 
and  do  not  bring  the  case  within  the  rule  of 
special  agreements,  which  impose  a  joint  obli- 
gation. 

The  demurrers  are  sustained,  and  the  judg^ 
ment  is  affirmed. 


GEORGE    KENDALL,    Leander    Ware,    and 
George  L.  Jenckes,  Plffs.  in  Err,, 

V. 

JOSEPH  S.  WINSOR. 
(See  S.  C.  21  How.  322-331.) 

Patent  right  —  concealment  of  invenfiony  effect 
of  —  reasonable,  delay  —  meaning  of  "not 
knoicn  or  used" — inventor's  intent,  a  ques- 
tion for  jury. 

Where  the  inventor  designedly  withholds  his  In- 
vention from  the  public.  ifT  during;  such  a  conceal- 
ment, an  invention  similar  to  or  identical  with  his 
own  should  l>c  made  and  patented,  or  brou};ht  into 
use  without  a  patent,  the  latter  cannot  be  inhib- 
ited nor  restricted. 

But  a  delay  requisite  for  completing;  an  inven- 
tion, or  a  discreet  and  reasonable  forbearance  to 
proclaim  the  theory  or  operation  of  a  discovery 
during:  its  proj^ress  to  completion,  is  proper. 

The  phrase  "not  known  or  used  before  the  appli- 
cation for  a  patent"  means,  not  known  or  used  by 
others  before  the  application. 

The  intent  of  an  Inventor  with  respect  to  an 
assertion  or  surrender  of  his  rifrhts,  is  an  inquiry 
or  conclusion  of  fact,  and  peculiarly  within  the 
province  of  the  Jurv,  upon  the  evidence  submitted 
to  them  at  the  trial. 

Argued  Feb.  16,  1859.      Decided  Mar.  7,  1859, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 
The  history  of  the  case  and  a  statement  of 
the  facts  involved,  appear  in  the  opinion  of  the 
court. 

Mr.  T.  A.  Jenokes  for  plaintiff  in  error. 
Mr.  Charles  M.  Keller,  for  defendant  in 
error : 

The  question  presented  by  the  exceptions  to 
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the  nilinff  of  the  court  below  depends  upon  the  ventor  or  discoyerer  for  a  patent,  shall  be  held 

construction  of  the  7th  section  of  the  act  of  to  possess  the  right  to  use,  and  vend  to  others 

March  3,  1839.  to  be  used,  the  specific  machine,  manufacture. 

The  counsel  for  defendants  below  assumed  or  composition  of  matter,  so  made  or  purchased, 
that  the  prior  use  or  sale  named  in  that  section  without  liability  therefor  to  the  inv^itor  or 
of  the  act,  means  any  use  or  sale  prior  to  the  any  other  person  interested  in  such  invention." 
applicaticm  for  a  patent,  whether  with  or  with-  To  the  relevancy  and  effect  oi  the  evidence 
out  the  consent  and  allowance  of  the  inventor,  adduced  with  reference  to  the  two  defenses 
The  learned  court  below  gave  a  different  con-  thus  notified,  and  to  the  questions  of  law  aria- 
struction  to  that  act,  and  held  in  conformity  ing  upon  the  issues  made  by  those  defenses,  this 
with  the  ruling  in  Pieraon  ▼.  The  Eagle  Screw  controversy  is  properly  limited. 
Co.  3  Story,  402,  that  the  use  and  sale  therein  Upon  the  trial  m  the  circuit  court,  in  sup- 
named  must  be  a  use  and  sale  with  the  consent  port  of  this  defense,  evidence  was  introduced 
and  allowance  of  the  inventor  before  his  appli-  tending  to  show  that  the  plaintiff  *oon-  (*324 
cation  for  letters  patent.  structed  a  machine,  in  substantial  conformity 

This    construction    is    in    strict    conformity  with  his  specification,  as  early  as  1846,  and 

with  the  construction  nven  to  the  act  of  1793.  that  in  1849  he  had  several  such  machines  in 

Melius  y.  BiUbee,  4  Mass.  108,  110;  Show  v.  operation,  on  which  he  made  harness  to  supply 

Cooper,  7  Pet.  292,  319,  320.  all  such  orders  as  he  could  obtain;  that  he  con- 

The  act  of  March  3,  1839,  is  an  act  in  addi-  tinued  to  run  these  machines  until  he  obtained 

tion  to  the  act  of  1836,  and  being  engrafted  his  letters  patent;  that  he  repeatedly  declared 

thereon,  should  be  construed  by  the  provisions  to  different  persons  that  the  machine  was  so 

of  the  act  of  1836,  so  as  to  harmonize  there-  complicated  that  he  preferred  not  to  take  a 

with.      And  when  so  construed,  the  sale  and  patent,  but  to  rely  on  the  difficulty  of  imitating 

use   before   application   for   letters   patent  to  the  machine,  and  the  secrecy  in  which  he  kept 

work  a  license,  must  be  a  sale  or  use  with  the  it.    And  the  defendants  also  gave  evidence  tend- 

consent  and  allowance  of  the  inventor.  ing  to  prove  that  the  first  of  their  machines 

There  can  be  no  license  without  consent,  and  was  completed  in  the  autumn  of  1853,  and  the 

no   consent   without  knowledge;    and  yet  the  residue  in  the  autumn  of  1854;  and  that,  in  the 

first  exception  calls  for  a  construction  of  the  course  of  that  fall,  the  plaintiff  had  knowledge 

act  which  shall  work  a  license  merely  on  proof  that  the  defendants  had  built,  or  were  building, 

of  user  by  the  defendants,  before  the  plaintiff's  one  or  more  machines  like  his  invention,  and 

application  for  a  patent,  with  or  without  his  did  not  interpose  to  prevent  them, 

knowledge  or  consent.  The  plaintiff  gave  evidence  tending  to  prove 

The  second  exception  calls  for  a  construction  that  the  first  machine  built  by  him  was  never 

which  shall  work  a  license  on  proof  of  knowl-  completed  so  as  to  operate;  that  his  second 

edge,  with  or  without  consent.     And  the  third  macnine  was  only  partially  successful,  and  im- 

exception  calls  for  a  construction  which  shall  provements  were  made  upon  it;  that  in  1849  he 

work  a  license  on  proof  of  knowledge,  and  in  began  four  others,  and  completed  them  in  that 

the  absence  of  notice  that  he  did  not  consent,  year,  and  made  harness  on  them,  which  he  soldi 

The  presumption  is  against  the  consent;  and  when  he  could  get  orders;  that  they  were  sufan 

yet  the  exceptions  would  invert  the  rule,  and  ject  to  some  practical  difficulties,  particularly 

put  the  onu9  prohandi  on  the  party  having  the  as  it  respectea  the  method  of  marking  the  har* 

advantage  of  presumption.  ness,  and  the  liability  of  the  bobbin  to  get  out 

This  "*^         """"^  """  "'"  "  ^ "  *"  "      '"*"  "*"' 

court  o.  vu=  v^u..^  ««.«».,  .ui>w.u,^  «j  ...»    i._i._  .._i._j.j  X- i-i„  1-i.i — patent 


is  was  1^  action  on  the  case  in  the  dreuit   *•»««?!  **"»*  ''«.»'»»  endeavored  to  simplify  th« 
,  of^the  United  8ta^.^instit«ted^^^  the   ^SlJ'lnZTedt^^S^'^i^^'^^^^^ 

e  should  have  perfected  the  machine; 

ment  by  the  latter  of  the  rights  of  the  former    ^PPjL^  ,l^,o^\:  Jl^l^^^  l'*Lp{''L^''^fi*^ti.:::; 
..  •  r.of^«fo«      v«  n«o««n«  w«.  r«i«iwi  ,,nnn    ^^^^T*   1853,  but  the  modcl  and  ^ specificatious 


fwfj^vU^/^^^^^^  he  shoul/ have  perfected  the  machiVe;  that  he 

the  recovepr  of  damages  for  an  allepdmfn^^         ,.^  ^^  ^^^  g^j,^^  ^^^  ^j^.^  .^  p^ 


invention  with  the  machine  complained  of  as  J,   {^ ,   .^.   .,  ^  u„«j„  ^i^^^ 

an  infringement  of  the  rights  of  the  patentee,  ^^^f'  *]^i,t^*^i^^„^*°^^^  „^««„  .t,. 

nor  as  to  the  use  of  that  machine.     These  several  ?^^  }">  ^'"^IIIaH  ^  r^il^^i^ff  tL  ^r^irt 

facts  were  conceded;  or  at  any  rate  were  not  $^f  ^f^fi^y^Jj  \^^  ?KfinTS'«^lS«^^ 

controverted,  between  the  parties  to  this  suit,  dall  Aldridge,  who  left  JJ«  P^f^^^^"  «^P/^^ 

Under  a  plea  of  not  guilty,  the  defendant  in  ™«°t  ^«  ^^^  *"^^^  <>'  ^^52,  and  entered  into 


invention.  ^^^  superintendence,  and  by  means  of  the 
2.  A  right  to  use  that  invention  in  virtue  of  knowledge  which  he  had  gained  while  in  the 
the  7th  section  of  the  act  of  Congress  of  the  3d  plaintiff's  employment,  under  a  pledge  of 
of  March,  1839,  which  section  provides*  "That  secrecy,  that  the  defendant's  machines  were 
every  person  or  corporation  who  has  or  shall  built  and  put  in  operation ;  and  that  one  of  the 
have  purchased  or  constructed  any  newly  in-  defendants  had  procured  drawings  of  the  plain- 
Tented  machine,  manufacture,  or  composition  tiff's  machine,  and  has  taken  out  letters  patent 
of  matter.  laimt  to  the  application  of  the  m-  for  it  in  England. 
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Eadi  party  eontroverted  the  facts  thus 
•ought  to  be  proved  by  the  other. 

The  defendant's  counsel  prayed  the  court  to 
instruct  the  jury  as  follows: 

1.  That  it  is  the  duty  of  an  inventor,  if  he 
would  secure  the  protection  of  the  patent  laws, 
to  apply  for  a  patent  as  soon  as  nis  machine 
(if  he  has  invented  a  machine)  is  in  practical 
working  order,  so  as  to  work  regularly  every 
day  in  the  business  for  which  it  was  designed; 
and  if  he  does  not  so  apply,  he  has  no  remedy 
against  any  persons  who  possess  themselves  of 
the  invention,  with  his  knowledge  and  without 
his  notification  to  desist,  or  of  bis  claims  as  an 
inventor  before  he  applies  for  his  patent. 

2.  That  a  machine  can  no  lon^r  be  consid- 
ered as  an  experiment,  or  the  subject  of  experi- 
ment, when  it  is  worked  regularly  in  the  course 
of  business,  and  produces  a  satisfactdry  fabric, 
in  quantities  sufficient  to  supply  the  entire  de- 
mand for  the  article. 

3.  That  in  order  to  justify  the  delay  of  the 
plaintiff  in  applying  for  a  patent  after  his  ma- 
chine was  in  practical  working  order,  on  the 
ground  of  the  desire  to  improve  and  perfect  it, 
the  plaintiff  must  show  some  defect  in  con- 
struction, or  difficultv  in  the  operation  or  mode 
of  operation,  which  he  desired  and  expected  to 
remove  by  further  thought  and  study;  and  if 
no  such  thing  is  shown,  then  the  machine  must 
be  held  to  have  been  ccnnpleted  and  finished,  in 
tlie  sense  of  the  patent  law,  at  the  time  it  was 
put  in  regular  working  use  and  operation. 

4.  That  under  the  7th  section  of  the  act  of 
1839,  entitled,  etc.,  if  the  jury  are  satisfied  that 
the  machines  for  the  use  of  which  the  defend- 
ants are  sued^  were  constructed  and  put  in 
operation  before  the  plaintiff  applied  lor  his 
patent,  then  the  defendants  possessed  the  right 
326*]  to  use,  and  vend  to  others  to  be  *used, 
the  specific  machines  made  or  purchased  by 
tlieni,  without  liability  therefor  to  the  plain- 
tiff; and  the  jury  are  to  inquire  and  find  only 
the  fact  of  such  construction  before  the  date  of 
the  plaintiff's  application,  in  order  to  render  a 
verdict  for  the  defendants. 

5.  That  under  said  section  of  said  act,  if  the 
machines  used  by  the  defendants  were  pur- 
chase or  constructed  by  them  before  the  ap- 
plication of  the  plaintiff  for  his  patent,  with 
the  knowledge  of  the  plaintiff,  then  they  must 
be  held  to  possess  the  right  to  use,  and  vend  to 
others  to  be  used,  the  machines  so  purchased 
or  constructed;  and  the  jury  are  to  inquire 
into  and  find  only  the  fact  of  such  purchase  or 
construction,  and  that  the  plaintiff  nad  knowl- 
edge of  the  same,  in  order  to  render  a  verdict 
for  the  defendants. 

6.  That  under  said  section  of  said  act,  if  the 
machines  used  by  the  defendants  were  pur- 
chased or  constructed  by  them  before  the  appli- 
cation of  the  plaintiff  for  his  patent,  witnout 
the  knowledge  of  the  plaintiff,  and  without  his 
notifying  the  defendants  of  his  claim  as  the 
inventor,  and  requiring  them  to  desist  from 
Buch  construction,  then  they  must  be  held  to 
possess  the  ri^ht  to  use,  and  vend  to  others  to 
use.  the  machines  so  purchased  or  constructed; 
and  the  jury  are  to  inquire  only  into  and  find 
the  fact  of  such  purchase  or  construction,  and 
that  the  plaintiff  had  knowledge  of  the  same, 
and  did  not  notify  the  defendant  to  desist  from 
^nrh  pnrdiase  or  construction  of  his  daims  as 
21  How. 


inventor,  In  order  to  render  a  verdict  for  tfia 
defendants. 

The  court  set  aside  all  those  prayers  for  in- 
structions, and  did  instruct  the  jury  as  follows: 
1.  'Diat  if  Aldridge,  under  a  pledge  of 
secrecy,  obtained  knowledge  of  the  plaintiff's 
machine — and  he  had  not  abandoned  it  to  the 
public — and  thereupon,  at  the  instigation  of 
the  defendants,  and  with  the  knowledge,  on 
their  part,  of  the  surreptitiousness  of  his  acts, 
constructed  machines  for  the  defendants,  they 
would  not  have  the  right  to  continue  to  use  the 
same  after  the  date  of  the  plaintiff's  letters 
patent.  But  if  the  defendants  had  these  ma- 
chines constructed  before  the  plaintiff's  appli- 
cation for  his  letters  patent,  under  the  belief 
authorized  by  him  that  he  ^consented  [*327 
and  allowed  them  so  to  do,  then  they  might 
lawfullv  continue  to  use  the  same  after  the 
date  of  the  plaintiff's  letters  patent,  and  the 
plaintiff  could  not  recover  in  this  action.  And 
that  if  the  jurv  should  find  that  the  plaintiffs 
declaration  and  conduct  were  such  as  to  justify 
the  defendants  in  believing  he  did  not  intend  to 
take  letters  patent,  but  to  rely  on  the  difficulty 
of  imitating  his  machine,  and  the  means  he 
took  to  keep  it  secret,  this  would  be  a  defense 
to  the  action.  And  they  were  further  in- 
structed, that  to  constitute  such  an  abandon- 
ment to  the  public  as  would  destroy  the  plain- 
tiff's right  to  take  a  patent,  in  a  case  where  it 
did  not  appear  any  sale  of  the  thing  patented 
had  been  made^  and  there  was  no  open  public 
exhibition  of  the  machine,  the  jury  must  find 
that  he  intended  to  give  up  and  relinquish  his 
right  to  take  letters  patent^  But  if  the  plain- 
tiff did  intend  not  to  take  a  patent,  and  mani- 
fested that  intent  by  his  declarations  or  con- 
duct, and  thereupon  it  was  copied  by  the  de- 
fendant, and  so  went  into  use,  the  plaintiff 
could  not  afterwards  take  a  valid  patent. 

To  which  refusal  to  ffive  the  instructions 
prayed  for,  as  well  as  to  the  instructions  given, 
the  defendants,  by  their  counsel,  excepted  be- 
fore the  jury  retired  from  the  bar ;  and,  as  the 
matter  thereof  did  not  appear  of  record,  prayed 
the  court  to  allow  and  seal  this  bill  of  excep- 
tions; which,  being  found  correct,  has  be^ 
allowed  and  sealed  accordingly  by  the  presid- 
ing judge. 

[u  8.]  B.  R.  Curtis, 

Justice  Sup.  Ct.  U.  8. 

The  first  ground  of  defense  assumed  under 
the  notice  from  the  defendant  in  the  court 
below— i?i0.,  a  license  from  a  patentee — ^may  at 
once  be  disposed  of  by  the  remark  that  no  evi- 
dence was  offered  on  the  trial,  bearing  directly 
or  remotely  upon  the  fact  of  an  actual  license 
from  the  patentee,  either  to  the  defendant  or 
to  any  person  whomsoever.  The  defense,  then, 
must  depend  exclusively  upon  the  proper  con- 
struction of  the  section  of  the  law  above  cited, 
and  the  application  of  that  section  to  the  con- 
duct of  the  parties,  as  shown  by  the  bill  of 
exceptions. 

It  is  undeniably  true,  that  the  limited  and 
temporary  'monopoly  granted  to  in-  [*328 
ventors  was  never  designed  for  t^eir  exclusive 
profit  or  advantage;  the  benefit  to  the  public  or 
community  at  large  was  another  and  doubtless 
the  primary  object  in  granting  and  securing 
that  monopoly.  This  was  at  once  the  equiva- 
lent given  by  the  public  for  benefits  bestowed 
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b^  the  genius  and  meditations  and  skill  of  indi- 
viduals, and  the  incentive  to  further  efforts  for 
the  same  important  objects.  The  true  policy 
and  ends  of  the  patent  laws  enacted  under  this 
government  are  disclosed  in  that  article  of  the 
Constitution,  the  source  of  all  these  laws,  viz.j 
"to  promote  the  progress  of  science  and  the 
useful  arts,"  contemplating  and  necessarily  im- 
plying their  extension,  and  increasing  adapta- 
tion to  the  uses  of  society.  Vide  Constitution 
of  the  United  States^  art.  I.  §  8,  clause  9.  By 
correct  induction  from  these  truths,  it  follows 
that  the  inventor  who  designedly,  and  with  the 
view  of  applying  it  indefinitely  and  exclusively 
for  his  own  profit,  withholds  lus  invention  from 
the  public,  comes  not  within  the  policy  or 
objects  of  the  Constitution  or  acts  of  Congress. 
He  does  not  promote,  and,  if  aided  in  his  de- 
sign, would  impede,  the  progress  of  science  and 
the  usefiU  arts.  And  with  a  very  bad  grace 
could  he  appeal  for  favor  or  protection  to  that 
society  which,  if  he  had  not  injured,  he  cer- 
tainly had  neither  benefited  nor  intended  to 
benefit.  Hence,  if,  during  such  a  concealment, 
an  invention  similar  to  or  identical  with  his 
own  should  be  made  and  patented,  or  brought 
into  use  without  a  patent,  the  latter  could  not 
be  inhibited  nor  restricted,  upon  proof  of  its 
identity  with  a  machine  previously  invented 
and  withheld  and  concealed  by  the  inventof 
from  the  public.  The  rights  and  interests, 
whether  of  the  public  or  of  individuals,  can 
never  be  made  to  yield  to  schemes  of  selfish- 
ness or  cupidity;  moreover,  that  which  is  oncp 
given  to  or  is  invested  in  the  public  cannot  be 
recalled  nor  taken  from  them. 

But  the  relation  borne  to  the  public  by  in- 
▼entors,  and  the  obligations  they  are  boimd  to 
fulfill,  in  order  to  secure  protection  from  the 
former  and  the  right  to  remuneration,  by  no 
means  forbid  a  delay  requisite  for  completing 
an  invention,  or  for  a  test  of  its  value  or  suc- 
cess by  a  series  of  sufficient  and  practical  ex- 
periments; nor  do  they  forbid  a  discreet  and 
329*]  ^reasonable  forbearance  to  proclaim  the 
theory  or  operation  of  a  discovery  during  its 
progress  to  completion,  and  preceding  an  ap- 
plication for  protection  in  that  discovery.  The 
former  may  be  highly  advantageous,  as  tending 
to  perfecting  the  invention;  the  latter  may 
be  indispensable,  in  order  to  prevent  a  piracy 
of  the  rights  of  the  true  inventor. 

It  is  Uie  unquestionable  riffht  of  every  in- 
ventor to  confer  gratuitously  tne  benefits  of  his 
ingenuity  upon  the  public,  and  this  he  may  do 
cither  by  express  declaration  or  by  conduct 
equally  signincant  with  language — such,  for  in- 
stance, as  an  acquiescence,  with  full  knowledge 
in  the  use  of  his  invention  by  others ;  or  he  may 
forfeit  his  rights  as  an  inventor  by  a  wilful  or 
negligent  postponement  of  his  claims,  or  by  an 
attempt  to  withhold  the  benefit  of  his  improve- 
ment from  the  public  until  a  similar  or  the 
same  improvement  should  have  been  made  and 
introduced  by  others.  Whilst  the  remunera- 
tion of  genius  and  useful  ingenuity  is  a  duty 
incumbent  upon  the  public,  the  rights  and  wel- 
fare of  the  community  must  be  fairly  dealt 
with  and  effectually  guarded.  Considerations 
of  individual  emolument  can  never  be  permitted 
to  operate  to  the  injury  of  these.  But  whilst 
inventors  are  bound  to  diligence  and  fairness 
in  their  dealings  with  the  public  with  reference 


to  their  discoveries  on  the  other  hnnd.  tiiey 
are  by  obligations  equally  strong  entitled  ti> 
protection  against  frauds  or  wrongs  practised 
to  pirate  from  them  the  results  of  thought 
and  labor,  in  which  nearly  a  lifetime  may  have 
been  exhausted;  the  fruits  of  more  than  the 
viginti  annorum  lucuhrationea,  which  fruits  the 
public  are  ultimately  to  gather.  The  shield  of 
this  protection  has  been  constantly  interposed 
between  the  inventor  and  fraudulent  spoliator 
by  the  courts  in  England,  and  most  signally 
and  effectually  has  this  been  done  by  this  court, 
as  is  seen  in  the  oases  of  Pennock  d  8eller»  v. 
Dialogue,  2  Pet.  1,  and  of  Shaw  v.  Cooper,  7 
Pet.  292.  These  may  be  regarded  as  leading 
cases  upon  the  questions  of  the  abrogation  or 
relinquishment  of  patent  privileges  as  resulting 
from  avowed  intention,  from  abandonment  or 
neglect  or  from  use  known  and  assented  to. 

Thus,  in  the  former  case,  the  court,  od 
page  18,  interpreting  the  phrase,  "not  known 
or  used  before  the  application  for  a  patent, 
*make  the  inquiry,  'what  is  the  true  [*330 
meaning  of  the  words  not  knotcn  or  used,*  etc. 
They  cannot  mean  that  the  thing  invented  waa 
not  known  or  used  before  the  application  by  the 
inventor  himself;  for  that  would  be  to  prevent 
the  only  means  of  his  obtaining  a  patent.  The 
use  as  wdl  as  the  knowledge  of  his  inyentioa 
must  be  indispensable,  to  enable  him  to  ascer- 
tain its  competency  to  the  end  proposed,  as  wdl 
as  to  perfect  its  component  parts.  The  words, 
then,  to  have  any  rational  interpretation,  must 
mean,  not  known  or  used  by  otners  before  the 
application.  But  how  known  or  used?  If  it 
were  necessary,  as  it  well  might  be,  to  employ 
others  to  assist  in  the  original  structure  or  use 
by  the  inventor  himself,  or  if  before  his  appli- 
cation his  invention  should  be  pirated  by  an- 
other, or  used  without  his  consent,  it  can 
scarcely  be  supposed  that  the  legislature  had 
within  its  contemplation  such  knowledge  or 
use.''  Further  on  in  the  same  case,  page  19.  the 
court  says :  "If  an  inventor  should  be  permitted 
to  hold  back  from  the  knowledge  of  the  public- 
the  secrets  of  his  invention,  if  lie  should  for  a 
long  period  of  years  retain  the  monopoly,  and 
make  and  sell  his  invention  publicly,  and  thus 
gather  the  whole  profits  of  it,  relying  on  hia 
superior  skill  and  knowledge  of  the  structure, 
and  then,  and  then  only,  when  the  dancer  of 
competition  should  force  him  to  secure  tne  ex- 
clusive right,  he  should  be  allowed  to  take  out 
a  patent,  and  thus  exclude  the  public  from  any 
further  use  than  what  would  be  derived  under 
it  during  his  fourteen  years,  it  would  materi- 
ally retard  the  progress  of  science  and  the  use- 
ful arts,  and  give  a  premium  to  those  who 
should  be  least  prompt  to  communicate  their 
discoveries."  In  Shato  v.  Cooper,  7  Pet.  this 
court,  on  page  319,  in  strict  coincidence  with 
the  decision  in  2  Pet.  says :  "The  knowlcnlge  ov 
use  spoken  of  in  the  statute  could  have  referred 
to  the  public  only,  and  cannot  be  applied  to  the 
inventor  himself;  he  must  necessarily  have  a 
perfect  knowledge  of  the  thing  invented  and  its 
use,  before  he  can  describe  it,  as  by  law  he  is 
required  to  do  preparatory  to  the  emanation  of 
a  patent.  But  there  may  be  cases  in  which  the 
knowledge  of  the  invention  may  be  surrepti- 
tiously obtained,  and  communicated  to  the  pub- 
lic, that  do  not  affect  the  right  of  the  inventor. 
Under    such    circumstances,    *no    pre-    [*331 


186$. 


Ablbmah  ▼.  Booth.    U.  S.  t.  Sams. 


606-625 


gmnptioii  ean  arise  in  favor  of  an  abandonment 
of  tne  riglit  to  the  inventor  to  the  public 
though  an  aoqnieseence  on  his  part  will  lay  the 
fonndation  for  snch  a  presumption." 

The  real  intent  of  the  inventor  with  respect 
to  an  assertion  or  surrender  of  his  riffhts  under 
the  Constitution  and  laws  of  the  United  States, 
whether  it  be  sought  in  his  declarations  or  acts, 
or  in  forbearance  or  neglect  to  speak  or  act,  is 
an  inquiry  or  conclusion  of  fact,  and  peculiarly 
within  the  province  of  the  jury,  guided  bv 
legal  evidence  submitted  to  them  at  the  trial. 

Recurring  now  to  the  instruction  from  the 
iudge  at  circuit  in  this  case,  we  consider  that 
instruction  to  be  in  strict  conformity  with  the 
principles  hereinbefore  propounded,  and  with 
the  doctrines  of  his  court,  as  declared  in  the 
eases  of  Petmoi^  v.  Dialogue  and  8ha/w  v. 
Cooper,  That  instruction  diminishes-  or  ez- 
dudea  no  proper  ground  upon  which  the  con- 
duet  and  faitent  of  the  plaintiff  below,  as 
evinced  either  by  declarations  or  acts,  or  by 
omission  to  speak  or  act,  and  on  which  also  the 
justice  and  integrity  of  the  conduct  of  the  de- 
fendants were  to  be  examined  and  determined. 
It  8id>mitted  the  conduct  and  intentions  of 
both  plaintiff  and  defendants  to  the  jury,  aR 
questions  of  fact  to  be  decided  by  them,  guided 
simply  by  such  rules  of  law  as  had  been  settled 
with  reference  to  issues  like  the  one  before 
them;  and  upon  those  questions  of  fact  the 
jury  have  responded  in  favor  of  the  plaintiff 
below,  the  defendant  in  error.  We  think  that 
the  rejection  by  the  court  of  the  prayers  of- 
Ined  bv  the  defendants  at  the  trial  was  war- 
ranted by  the  character  of  those  prayers,  as  hav- 
ing a  tendency  to  narrow  the  inquiry  by  the 
jury  to  an  imperfect  and  partial  view  of  the 
ease,  and  to  divert  their  minds  from  a  full  com- 
prehension of  the  merits  of  the  controversy. 

The  dedaion  of  the  Oirouii  Court  i$  affirmed, 
ihereforef  ioith  ooetB. 


STEPHEN  V.  IL   ABLEMAN,  Plff,  in  Brr., 
SHERMAN  M.  BOOTH, 

AND 

THE  UNITED  STATES,  Plff.  in  Brr^ 

SHERMAN  *M.  BOOTH. 

(See  8.  a  21  How.  606-526.) 

Certificate  in  record  that  oats  of  Congreee  came 
in  queetion,  unneoeeear^ — judieitU  authoritff 
must  he  conferred  by  government — cannot  ben 
esereiaed  in  furiadiotion  of  another  govern- 
ment— etate  government  and  general  govern- 
ment are  eeparate  and  distinct  sovereignties 
— judicial  power  of  this  court — etate  court  or 
fudge  may  issue  habeas  corpus  ewcept  when 
person  imprisoned  by  United  8tates--duty  of 
marshal  to  make  return  to  state  court,  but  to 
refuse  to  obey  its  mandate,  or  to  take  priS' 
oner  before  state  court  or  judge — state  jfudge 
or  court  no  right  to  require  it — marshaVs 
duty  to  resist  state  process — process  has  no 
validity  beyond  jurisdictions-defects  in  com- 
missioners* proceedings,  how  revised— ewclu' 
eive  jurisdiction  of  district  court. 

Where,  after  Judgment  In  the  tqpreme  court  of 


Wisconsin,  and  before  writ  of  error  was  sued  out, 
the  state  court  entered  on  Its  record  that,  in  such 
final  Judgment  the  validity  of  certain  acts  of  Cnn- 
srress  was  drawn  In  question,  and  the  decision  of 
the  court  was  against  their  valldltj  respect Ivelj ; 
held,  that  this  certificate  was  not  necessary  to  Rive 
this  court  Jurisdiction,  because  the  nroceedlnioi 
upon  their  face  show  that  these  questions  arose, 
and  how  they  were  decided. 

There  can  he  no  such  thing  as  Judicial  authority, 
unless  It  is  conferred  by  a  government  or  sover- 
eignty. 

Mo  state  can  authorise  one  of  Its  Judges  or  court* 
to  exercise  Judicial  power,  hv  habeas  corpus  or 
otherwise,  within  the  Jurisdiction  of  another  and 
an  Independent  government. 

Although  the  state  of  Wisconsin  Is  sovereign 
within  Its  territorial  limits,  to  a  certain  extent,  vet 
that  sovereignty  is  limited  and  restricted  by  the 
Constitution  of  the  United  States. 

The  powers  of  the  general  government  and  of 
the  state,  although  both  exist  and  are  exercised 
within  the  same  territorial  limits,  are  yet  separate 
and  distinct  sovereignties,  acting  separntely  and 
independently  of  each  other,  within  their  respec- 
tive spheres. 

This  court  has  Judicial  jx>wer  over  all  cases  In 
law  and  equity  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  in  such  cases,  as  well 
as  others  enumerated,  has  appellate  Jurisdiction 
lM>th  as  to  law  and  fact,  with  such  exceptions  and 
under  such  regulations  as  Congress  shall  make. 

State  court,  or  Judge,  who  Is  authorized  by  the 
laws  of  the  state  to  issue  the  writ  of  habeas  corpus, 
may  issue  it  in  any  case  where  the  party  is  Im- 
prisoned within  its  territorial  limits,  provided  It 
doeft  not  appear,  when  the  application  Is  made, 
that  the  person  imprisoned,  is  In  custody  under  the 
authority  of  the  united  States. 

The  court  or  Judge  has  a  right  to  Inquire,  In  this 
mode  of  proceeding,  for  what  cause  and  by  what 
authority  the  prisoner  Is  confined  within  the  terri- 
torial limits  of  the  state  soTereloitT. 

And  It  Is  the  duty  of  the  marshal,  or  other  per- 
son having  the  custody  of  the  prisoner,  to  make 
known  to  the  Judge  or  court,  by  a  proper  return, 
the  authority  bv  which  he  holds  him  in  custody. 

But  it  is  at  the  same  time  imperatively  his  duty 
to  obey  the  process  of  the  United  States,  to  hold 
the  prisoner  m  custody  under  It,  and  to  refuse 
obedience  to  Che  mandate  or  process  of  any  other 
govemmeBt. 

And  consequently  It  Is  his  duty  not  to  take  the 

JTlsoner,  nor  suffer  him  to  be  taken,  before  a  state 
udge  or  court  upon  a  habeas  corpus  issued  under 
state  authority. 

No  state  juuge  or  court,  after  they  are  Judicially 
Informed  that  the  party  Is  imprisoned  under  the 
authority  of  the  United  States,  has  any  right  to  m- 
terfere  with  him,  or  to  require  him  to  be  brought 
before  them. 

And  if  the  authority  of  a  state.  In  the  form  of 
Judicial  process  or  otherwise,  should  attempt  to 
control  the  marshal  or  other  authorised  officer  or 
agent  of  the  United  States,  in  any  respect,  in  the 
custody  of  Uie  prisoner,  it  would  be  his  duty  to  re- 
sist It.  and  to  call  to  his  aid  any  force  that  might 
be  necessary  to  maintain  the  authority  of  la 
agslnst  illegal  Interference. 

No  Judicial  process,  whatever  form  it  may 
sume,  can  have  any  lawful  authority  outside  of  the 
limits  of  the  Jurisdiction  of  the  court  or  Judge  by 
whom  it  is  issued,  and  an  attempt  to  enforce  it  be- 
yond these  boundaries  is  nothing  less  than  lawless 
violence. 

If  there  was  any  defect  of  power  In  the  coomiis- 
sloner  of  the  United  States,  or  In  his  mode  of  pro- 
ceeding. It  was  for  the  tribunals  of  the  United 
States  to  revise  and  correct  It,  and  not  for  a  state 
court. 

Where  the  district  court  had  exclusive  and  final 
Jurisdiction,  by  the  laws  of  the  United  States, 
neither  the  regularity  of  S*n  nroceedincs  nor  the 
validity  of  Its  sentence  conld  be  called  in  question 
In  any  other  court,  either  of  a  state  or  the  United 
States,  by  habeas  corpus  or  other  process. 

Argued  Jam.  19, 1859.        Decided  Mar.  7, 1859. 

ERRORS  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 
The  history  of  these  cases  and  a  statement 
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Mtate  courts — see  note,  22  C  C  A.  850. 
II  How. 


See,  also,  59  U.  S.  (18  How.)  476  and  470. 
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No  counsel  appeared  in  this  court  for  the 
defendant  in  error. 

Mr.  J.  8.  Blaoky  Atty,  Oen,,  for  the  plain- 
tiffs in  error: 

1.  When  a  writ  of  error  has  issued  from  this 
court  to  the  highest  tribunal  of  a  state,  the 
judges  to  whom  it  is  directed  are  bound  to 
obey  it,  or  make  some  return  which  will  ex- 
cuse theuL  If  they  refuse  obedience  they  are 
punishable  as  for  a  contempt. 

2  Co.  Inst.  425,  427;  4  Jurist,  190;  17th  sec. 
Judiciary  act  of  1789;  act  of  2d  March,  1831. 

2.  The  fugitive  slave  law  of  1850  is  consti- 
tutional and  valid. 

Jones  ▼.  Van  Zandt,  5  How.  230;  Moore  v. 
Illinois,  14  How.  13;  Henry  v.  Lotoell,  16  Barb. 
268;  Sim'e  Case,  7  Cush.  285;  Miller  r.  Mo- 
Querry,  5  McL.  469 ;  Commoni4>ealth  v.  Oriffith, 
2  Pick.  11;  Wright  v.  Deacon,  5  8.  &  R.  62; 
Jack  V.  Martin,  12  Wend.  311;  Hill  ▼.  Low,  4 
Wash.  C.  C.  327;  Frigg  v.  Pa.  16  Pet.  539; 
Johnson  v.  Tompkins,  1  Bald.  571;  Murray  v. 
Hohoken  Co.  18  How.  272. 

3.  The  judgment  of  a  Federal  court,  charged 
by  act  of  Congress  with  the  duty  of  trying  an 
offender  against  the  laws  of  the  United  States, 
conclusively  settles  and  determines  in  every 
case  tried  all  questions  of  constitutional  law  or 
statutory  construction  and  of  pleading,  which 
were  or  might  have  been  raised  at  the  trial. 

CohhetVs  Case,  5  C.  B.  418;  Dime*s  Case,  14 
Q.  B.  566;  Partington's  Case,  6  Q.  B.  649; 
Baine*s  Case,  1  Cr.  &  P.  44;  Dunn's  Case,  57 
E.  C.  L.  216;  Chamber's  Case,  Cro.  Car.  168; 
Prime's  Case,  1  Barb.  340;  Williamson's  Case, 
20  Pa.  9;  Rev.  Stat,  of  Wis.  Hab.  Cor.  1 
Curt.  Com.  155,  159;  1  Kent's  Com.  319,  439; 

2  Story,  Const.  §  1756,  1757;  39th  No.  of 
Federalist;  8Ist  No.  of  Federalist;  2  Wall.  Jr. 
526. 

4.  When  a  party  is  accused  of  any  offense 
against  the  United  States,  and  is  arrested  and 
held  for  trial  before  a  Federal  court  of  exclu- 
sive jurisdiction,  no  state  court  has  power  to 
liberate  him  by  habeas  corpus. 

Bushell's  Case,  1  Mod.  119;  Watkin's  Case, 

3  Pet.  202,  2  Hale's  Pleas  of  the  Crown,  144; 
King  v.  Piatt,  10  Petersd.  Abr.  287;  Resolu- 
tion of  Judges,  2  Inst.  615;  Paty's  Case,  2  Ld. 
Raym.  1110;  HolUnoay's  Case,  5  Binn.  514. 

5.  When  an  attempt  is  made  by  a  state 
court  which  has  no  jurisdiction  to  take  a  crim- 
inal out  of  the  hands  of  a  Federal  court  which 
has  jurisdiction,  whether  before  judgment  or 
afterwards,  the  Federal  officers  are  bound  to 
disregard  such  attempts,  and  obey  the  man- 
date of  the  court  to  which  they  belong. 

Case  of  The  Marshalsea,  10  Co.  76;  Cable  ▼. 
Cooper,  15  Johns.  162;  Horan  v.  Wahrenber- 
ger,  9  Tex.  319;  State  y.  Richmond,  6  Fost 
239;  Bush  v.  Richmond,  5  Barb.  276. 

6.  When  a  state  court  lawlessly  attempts  to 
obstruct  the  administration  of  criminal  justice 
in  a  Federal  court,  the  Federal  court  is  bound 
to  protect  its  officers  against  all  personal  con- 
sequences arising  out  of  their  refusal  to  obey 
the  state  court. 

Act  of  March  2,  1833;  2  Wall.  Jr.  521;  Ew 
parte  Robinson,  3  Liv.  Law.  Mag.  386. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

'Hie  plaintiff  in  error  in  the  first  of  these 
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cases  is  the  marshal  of  the  United  States  for 
the  district  of  Wisconsin,  and  the  two  eassn 
have  arisen  out  of  the  same  transaction,  and 
depend  to  some  extesat,  upon  the  same  prin- 
ciples. On  that  account,  they  have  been  argued 
and  considered  together;  and  the  following  are 
the  facts  as  they  appear  in  the  transcripto  be- 
fore us: 

Sherman  M.  Booth  was  charged  before  Win- 
field  Smith,  a  commissioner  duly  appointed  by 
the  district  court  of  the  United  States  for  the 
district  of  Wisconsin,  with  having,  on  the  11th 
day  of  March,  1854,  aided  and  a^tted,  at  Mil- 
waukee, in  the  said  district,  the  escape  of  a 
fugitive  slave  from  the  deputy  marshal,  who 
hfl^  him  in  custody  under  a  warrant  issued  bj 
the  district  judge  of  the  United  States  for  that 
district,  under  the  act  of  Congress  of  Septem- 
ber 18,  1850. 

Upon  the  examination  before  the  commis- 
sioner, he  was  satisfied  that  an  offoise  had  been 
committed  as  charged,  and  that  there  was 
probable  cause  to  believe  that  Booth  had  been 
guilty  of  it;  and  thereupon  held  him  to  bail  to 
appear  and  answer  before  the  district  court  oi 
the  United  States  for  the  district  of  Wisconsin, 
on  the  first  Monday  in  July  then  next  ensuing. 
But  on  the  26th  of  May  his  bail  or  surety  io 
the  recognizance  delivered  him  to  the  marshal, 
in  the  presence  of  the  commissioner,  and  re- 
quested the  commissioner  to  recommit  Booth 
to  the  custody  of  the  marshal;  and  he  having 
failed  to  recognize  again  for  his  appearand 
before  the  district  court,  the  commissioner  com- 
mitted him  to  the  custody  of  the  marshal,  to  be 
delivered  to  the  keeper  of  the  jail  until  ht 
should  be  discharged  by  due  course  of  law. 

Booth  made  application  on  the  next  day,  the 
27th  of  May,  *to  A.  D.  Smith,  one  of  the  [*608 
justices  of  the  supreme  court  of  the  state  of 
Wisconsin,  for  a  writ  of  habeas  corpus,  stating 
that  he  was  restrained  of  his  liberty  by  Stephen 
V.  R.  Ableman,  marshal  of  the  United  States 
for  that  district,  under  the  warrant  of  commit- 
ment hereicbefore  mentioned;  and  idleging 
that  his  imprisonment  was  illegal,  because  the 
act  of  Congress  of  September  18,  1850,  was 
unconstitutional  and  void;  and  also  that  ths 
warrant  was  defective,  and  did  not  describe  the 
offense  created  by  that  act,  even  if  the  set 
were  valid. 

Upon  this  application,  the  justice,  on  the 
same  day,  issued  the  writ  of  habeas  corpus,  di- 
rected to  the  marshal,  requiring  him  forthwith 
to  have  the  body  of  Booth  before  him  (the  said 

i'ustice),  together  with  the  time  and  cause  of 
lis  imprisonment.  The  marshal  thereupon,  on 
the  dav  above  mentioned,  produced  Booth,  and 
made  nis  return,  stating  tnat  he  was  received 
into  his  custody  as  marshal  on  the  day  be- 
fore, and  held  in  custody  by  virtue  of  the  war- 
rant of  the  commissioner  above  mentioned, 
a  copy  of  which  he  annexed  to  and  returned 
with  the  writ. 

To  this  return  Booth  demurred,  as  not  suffi- 
cient in  law  to  justify  his  detention.  And  upon 
the  hearing  the  justice  decided  that  his  deten- 
tion was  illegal,  and  ordered  the  marshal  to  dis- 
charge him  and  set  him  at  liberty,  whidi  was 
accordingly  done. 

Afterwards,  on  the  9th  of  June,  in  the  same 
year,  the  marshal  applied  to  the  supreme  court 
of  the  state  for  a  certiorari,  setting  forth  in  his 
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applicatioii  the  prooeedings  hereinbefore  men- 
tioned, and  charging  that  the  release  of  Booth 
hy  the  jnstioe  was  erroneous  and  unlawful  and 
praying  that  his  proceedings  might  be  brought 
before  the  supreme  court  m  the  state  for  revi- 
sion. 

The  certiorari  was  allowed  on  the  same  day; 
and  the  writ  was  accordingly  issued  on  the  12th 
of  the  same  month,  and  r^mable  on  the  third 
Tuesday  of  the  month;  and  on  the  20th  the  re- 
turn was  made  by  the  Justice,  stating  the  pro- 
ceedings, as  hereinbefore  mentioned. 

The  case  was  aiigued  before  the  supreme  court 
of  the  state^  and  on  the  19th  of  July  it  pro- 
509*]  noonced  its  judgment,  affirming  *the  de- 
cisioo  of  the  associate  justice  disohar^mg  Booth 
from  imprisonment,  with  costs  against  Able- 
man,  themardial. 

Afterwards,  on  the  20th  of  October,  the  mar- 
shal sued  out  a  writ  of  error,  returnable  to  this 
court  on  the  first  Monday  of  December,  1854,  in 
order  to  bring  the  judgment  here  for  revision; 
sad  the  defendant  m  error  was  regularly  cited 
to  appear  on  that  day;  and  the  record  and  pro- 
ceedings were  certified  to  this  court  by  the  clerk 
of  the  state  court  in  the  usual  form,  in  obedi- 
ence to  tiie  writ  of  error.  And  on  the  4th  of 
December,  Booth,  the  defendant  in  error,  filed  a 
monorandiim  in  writing  in  this  court,  stating 
that  he  had  been  dted  to  appear  here  in  this 
ease,  and  that  he  submitted  it  to  the  judgment 
of  thia  court  on  the  reasoning  in  the  argument 
and  opinions  in  the  printed  pamphlets  there- 
with sent. 

After  the  judsment  was  entered  in  the  su- 
preme court  of  Wisconsin,  and  before  the  writ 
of  error  was  sued  out,  the  state  court  entered 
on  its  record,  that,  in  the  final  judgment  it  had 
rendered,  the  validity  of  the  act  of  Congress  of 
September  18,  1850,  and  of  February  12,  1793, 
and  the  authority  of  the  marshal  to  hold  the  de- 
fendant in  his  custody,  under  the  process  men- 
tioned in  his  return  to  the  writ  of  habeas  cor- 
pus, were  respectively  drawn  in  question,  and 
the  decision  of  the  court  in  the  final  judgment 
was  against  their  validity,  respectively. 

This  certificate  was  not  necessary  to  give  this 
court  jurisdiction,  because  the  proceedings  upon 
their  face  show  that  these  questions  arose,  and 
how  they  were  decided;  but  it  shows  that  at 
that  time  the  supremo  oonrt  of  Wisconsin  dldf 
not  question  their  obligation  to  obey  the  writ  of 
error,  nor  the  authority  of  this  ccHirt  to  re-ex- 
amine tiieir  judgment  In  the  eases  specified. 
And  the  cetificate  is  siven  for  the  purpose  of 
placing  distinctly  on  t£e  record  the  points  that 
were  raised  and  decided  in  that  courts  in  order 
that  tiiia  court  might  have  no  diflScul^  in  exer- 
eising  its  appellate  power,  and  pronoundng  its 
judgment  upon  all  of  than. 

Wo  come  now  to  the  second  case.  At  the  Jan- 
nary  term  of  the  district  court  of  the  United 
Btates  for  the  district  of  Wisconsin,  after  Booth 
bad  been  set  at  liberty,  and  after  the  transcript 
of  the  proceedings  in  the  case  above  mentioned 
SIO*]  had  been  'returned  to  and  filed  in  thia 
0oart,  the  grand  jury  found  a  bill  of  indictment 
against  Booth  for  the  offense  with  which  he  was 
charged  before  the  commissioner,  and  from 
which  the  state  court  had  discharged  him.  The 
indictment  was  found  on  the  4tb  of  January, 
1855.  On  the  9Ui  a  motion  was  made  by  coun- 
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sel  on  behalf  of  the  accused,  to  quash  the  indict- 
ment, which  was  overruled  by  the  court;  and 
he  thereupon  pleaded  not  guilfy,  upon  which  is- 
sue was  joined.  On  the  10th  a  jury  was  called 
and  appeared  in  court,  when  he  challenged  the 
array;  but  the  challenge  was  overruled  and  the 
jury  impaneled.  The  trial,  it  appears,  contin- 
ued from  da^  to  day,  until  the  13th,  when  the 
jury  found  him  guilty  in  the  manner  and  form 
m  which  he  stood  indicted  in  the  fourth  and 
fifth  counts.  On  the  16th  he  moved  for  a  new 
trial  and  in  arrest  of  judgment,  which  motions 
were  argued  on  the  20th,  and  on  the  23d  the 
court  overruled  the  motions,  and  sentenced  the 
prisoner  to  be  imprisoned  for  one  month,  flmd 
to  pay  a  fine  of  $1,000  and  the  costs  of  prosecu- 
tion; and  that  he  remain  in  custody  until  the 
sentence  was  complied  with. 

We  have  statea  more  particularly  these  pro- 
ceedings, from  a  sense  of  justice  to  the  district 
court,  as  they  show  that  every  opportunity  of 
making  his  defense  was  afforded  him,  Imd  that 
his  case  was  fully  heard  and  considered. 

On  the  26th  of  January,  three  days  after  the 
sentence  was  passed,  the  prisoner,  by  his  coun- 
sel, filed  his  petition  in  the  supreme  court  of  the 
state,  and  with  his  petition  nled  a  copy  of  the 
proceedings  in  the  district  court,  and  also  affida- 
vits from  the  foreman  and  one  other  member  of 
the  jury  who  tried  him,  stating  that  their  ver- 
dict was,  guilty  on  the  fourth  and  fifth  counts, 
and  not  ^mlty  on  the  other  three;  and  stated  in 
his  petition  that  his  imprisonment  was  illeeal, 
because  the  fugitive  slave  law  was  unconstitii- 
tional ;  that  the  district  court  had  no  jurisdiction 
to  try  or  punish  him  for  the  matter  charged 
against  him,  and  that  the  proceedings  and  sen- 
tence of  that  court  were  absolute  nullities  in 
law.  Various  other  objections  to  the  proceed- 
ings are  alleged,  which  are  unimportant  in  the 
questions  now  before  the  court,  and  need  not, 
tnerefore,  be  particularly  stated.  On  the  next 
day,  the  27th,  the  court  directed  *two  [*511 
writs  of  habeas  corpus  to  be  issued— one  to  the 
marshal,  and  one  to  the  sheriff  of  Milwaukee, 
whose  actual  keeping  the  prisoner  was  commit- 
ted by  the  marsnal,  by  order  of  the  dfBtriet 
court.  The  habeas  corpus  directed  each  of  them 
to  produce  the  body  of  the  prisoner,  and  make 
known  the  cause  of  his  imprisonment,  immedi* 
ately  after  the  receipt  of  the  writ. 

On  the  30th  of  January  the  marshal  made 
his  return,  not  acknowledging  the  jurisdiction, 
but  stating  the  sentence  of  the  district  court  as 
his  authority;  that  the  prisoner  was  delivered 
to,  and  was  then  in  the  actual  keeping  of,  the 
sheriff  of  Milwaukee  county,  by  order  of  the 
court,  and  he,  therefore,  had  no  control  of  the 
body  of  the  prisoner;  and  if  the  sheriff  had 
not  received  him,  he  should  have  so  reported 
to  the  district  court,  and  should  have  conveyed 
him  to  some  other  place  or  prison,  as  the  court 
should  command. 

On  the  same  day  the  sheriff  produced  the 
body  of  Booth  before  the  state  court,  and  re- 
turned that  he  had  been  committed  to  his  cus- 
tody by  the  marshal,  by  virtue  of  a  transcript^ 
a  true  copy  of  which  was  annexed  to  his  return, 
and  which  was  the  only  process  or  authority  bj 
which  he  detained  him. 

This  transcript  was  a  full  copy  of  the  pro- 
ceedings and  sentence  in  the  district  court  of 
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the  United  States,  as  hereinbefore  stated.  To 
this  return  the  accused,  by  his  counsel,  filed  a 
general  demurrer. 

The  court  ordered  the  hearing  to  be  post- 
poned until  the  2d  of  February,  and  notice  to 
be  given  to  the  district  attorney  of  the  United 
States.  It  was  accordingly  heard  on  that  day, 
and  on  the  next  (February  3d),  the  court  de- 
cided that  the  imprisonment  was  illegal,  and  or- 
dered and  adjudged,  that  Booth  be,  and  he  was, 
by  that  judgment,  forever  discharged  from  that 
imprisonment,  and  restraint,  and  he  was  accord- 
ingly set  at  liberty. 

On  the  21st  of  April  next  following,  the  At- 
torney General  of  the  United  States  presented 
a  petition  to  the  Chief  Justice  of  the  Supreme 
Ck)urt,  stating  briefly  the  facts  in  the  case,  and 
at  the  same  time  presenting  an  exemplification 
of  the  proceedings  nereinbefore  stated,  duly  cer- 
tified by  the  clerk  of  the  state  court,  and  aver- 
ring in  his  ^tition  that  the  state  court  had  no 
512*]  ^jurisdiction  in  the  case,  and  praying 
that  a  writ  of  error  might  issue  to  bring  its 
judgment  before  this  court  to  correct  the  error. 
The  writ  of  error  was  allowed  and  issued,  and, 
according  to  the  rules  and  practice  of  the  court, 
was  returnable  on  the  first  Monday  of  Decem- 
ber, 1855,  and  a  citation  for  the  defendant  in  er- 
ror to  appear  on  that  day  was  issued  by  the 
Chief  Justice  at  the  same  time. 

No  return  having  been  made  to  this  writ,  the 
Attorney  General,  on  the  1st  of  February,  1856, 
filed  affidavits,  showing  that  the  writ  of  error 
had  been  duly  served  on  the  derk  of  the  su- 
preme court  of  Wisconsin,  at  his  office,  on  the 
30th  of  May,  1855,  and  the  citation  served  on  the 
defendant  in  error  on  the  28th  of  June,  in  the 
same  year.  And  also  the  affidavit  of  the  dis- 
trict attorney  of  the  United  States  for  the  dis- 
trict of  Wisconsin,  setting  forth  that  when  he 
served  the  writ  of  error  upon  the  clerk,  as  above 
mentioned,  he  was  informed  by  the  clerk,  and 
has  also  been  informed  by  one  of  the  justices  of 
the  Supreme  Court,  which  released  B<x>th,  "that 
the  court  had  directed  the  clerk  to  make  no  re- 
turn to  the  writ  of  error,  and  to  enter  no  order 
upon  the  journals  or  records  of  the  courts  con- 
cerning the  same."  And,  upon  these  proofs,  thu 
Attorney  General  moved  the  court  for  an  order 
upon  the  clerk  to  make  return  to  the  writ  of 
ekror,  on  or  before  the  first  day  of  the  next  en- 
suing term  of  this  oourt.  The  rule  was  accord- 
ingly laid,  and  on  the  22d  of  July,  1856,  the 
Attorney  iOeneral  filed  with  the  clerk  of  thi^ 
court  the  affidavit  of  the  marshal  of  the  district 
of  Wisconsin,  that  he  had  served  the  rule  on  the 
clerk  on  the  7th  of  the  month  above  mentioned : 
and  no  return  having  been  made,  the  Attor- 
ney General,  on  the  27th  of  February,  1857, 
moved  for  leave  to  file  the  certified  copy  of  the 
record  of  the  supreme  court  of  Wisconsin, 
which  he  had  produced  with  his  application  for 
the  writ  of  error,  and  to  docket  the  case  in 
this  court,  in  conformity  with  a  motion  to  that 
effect  made  at  the  last  term.  And  the  court 
thereupon,  on  the  fith  of  March,  1»57,  ordered 
the  copy  of  the  record  filed  by  the  Attorney 
General  to  be  received  and  entered  on  the  dock- 
et of  this  courij  to  have  the  same  effect  and 
legal  operation  as  if  returned  by  the  clerk  with 
the  writ  of  error,  and  that  the  case  stand  for 
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*arffument  at  the  next  ensuing  term*  [*618 
without  further  notice  to  either  partjr. 

The  case  was  accordingly  docketed,  but  was 
not  reached  for  arffument  in  the  r^ynilar  order 
and  practice  of  the  oourt  until  tne  present 
term. 

This  detailed  statement  of  the  proceedings  in 
the  different  courts  has  appearea  to  be  neces- 
sary in  order  to  form  a  just  estimate  of  the  ac- 
tion of  the  different  tribimals  in  which  it  has 
been  heard,  and  to  account  for  the  delay  in  the 
final  decision  of  a  case,  which,  from  its  charac- 
ter, would  seem  to  have  demanded  prompt  ac- 
tion. The  first  case,  indeed,  was  reached  for 
trial  two  terms  ago.  But  as  the  two  cases  are 
different  portions  of  the  same  prosecuticm  for 
the  same  offense,  they,  unavoidably,  to  some  ex- 
tent, involve  the  same  principles  of  law,  and  it 
would  hardly  have  been  proper  to  hear  and  de- 
cide the  first  before  the  other  was  readr  for 
hearing  and  decision.  They  have  accordingly 
been  anrucd  tc^ther,  by  the  Attorney  General 
of  the  United  States,  at  the  present  term.  No 
counsel  has  in  either  case  appeared  for  the  de- 
fendant in  error.  But  we  have  the  pamphlet 
arguments  filed  and  referred  to  by  Booth  in  the 
first  case,  as  hereinbefore  mentioned,  also  tiie 
opinions  and  arguments  of  the  supreme  court  of 
WisconHin,  and  of  the  judges  who  compose  it,  in 
full,  and  are  enabled,  therefore,  to  see  the 
grounds  on  which  they  rely  to  support  their  de- 
cisions. 

It  will  be  seen,  from  the  foregoing  statement 
of  facts,  that  a  judge  of  the  supreme  court  of 
the  state  of  Wisconsin,  in  the  first  of  these 
cases,  claimed  and  exercised  the  right  to  super- 
vise and  annul  the  proceedings  of  a  commission- 
er of  the  United  States,  and  to  discharge  a  pris- 
oner, who  had  been  committed  by  the  commis- 
sioner for  an  offense  against  the  laws  of  this 
govommoit,  and  that  this  exercise  of  power  by 
the  judge  vras  afterwards  sanctioned  and  af- 
firmed by  the  supreme  court  of  the  state. 

In  the  second  case  the  state  court  has  gone  a 
step  farther,  and  claimed  and  exercised  juris- 
diction over  the  proceedings  and  judgment  of 
a  district  court  oi  the  United  States,  and  upon 
a  summary  and  collateral  proceeding,  by  habeas 
corpus,  *has  set  aside  and  annulled  its  [*514 
judgment,  and  discharged  a  prisoner,  who  had 
beeu  tried  and  found  guilty  of  an  offense  against 
the  laws  of  the  Unit^  States,  and  sentenced  to 
imprisonment  by  the  district  court. 

And  it  further  appears  that  the  state  court 
have  not  only  claimed  and  exercised  this  juris- 
diction, but  have  also  determined  that  their  de- 
cision is  final  and  conclusive  upon  all  the  courts 
of  the  United  States,  and  ordered  their  clerk 
to  disregard  and  refuse  obedience  to  the  writ  of 
error  issued  by  this  court,  pursuant  to  the  act 
of  Congress  of  1789,  to  bring  here  for  examinar 
tion  and  revision  the  judgment  of  the  state 
court. 

These  propositions  are  new  in  the  jurispru- 
dence of  the  United  States  as  well  as  of  the 
Htates;  and  the  supremacy  of  the  state  courts 
over  the  courts  of  the  United  States,  in  cases 
arising  under  the  Constitution  and  laws  of  the 
United  States,  is  now  for  the  first  time  asserted 
and  acted  upon  in  the  supreme  court  of  a  state. 

The  supremacy  is  not,  indeed,  set  forth  dis- 
tinctly and  broadly,  in  so  manv  words,  in  tho 
printed  opinicms  of  the  judges.   It  is  intermixed 
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with  eUtboratd  dfoeassioiis  of  different  provi- 
sions in  the  fugitive  slave  law,  and  of  the  privi- 
leges and  power  of  the  writ  of  habeas  corpus. 
But  the  paramount  power  of  the  state  court  lies 
at  the  foundaticm  of  these  decisions;  for  their 
commentaries  upon  the  provisions  of  that  law, 
and  upon  the  privileges  and  power  of  the  writ 
of  habeas  corpus,  were  out  of  place,  and  their 
judicial  action  upon  them  without  authority  of 
law,  unless  they  had  the  power  to  revise  and 
control  the  proceedings  in  the  criminal  case  of 
which  they  were  speaking;  and  their  judgments, 
releasing  the  prisoner,  and  disregarding  the 
writ  of  error  from  this  court,  can  rest  upon  no 
other  foundation. 

If  the  judicial  power  exercised  in  this  instance 
has  been  reserved  to  the  states,  no  offense 
against  the  laws  of  the  United  States  can  be 
punished  by  their  own  courts,  without  the  per- 
mission and  according  to  the  judgment  of  the 
oourts  of  the  state  in  which  the  party  happens 
to  be  imprisoned;  for,  if  the  supreme  court  of 
Wisconsin  possessed  the  power  it  has  exercised 
in  relation  to  offenses  against  the  act  of  Con- 
515*]  grens  in  question,  *it  necessarily  follows 
that  they  must  lutve  the  same  judicial  authority 
in  ration  to  any  other  law  of  the  United 
States;  and,  consequently,  their  supervising  and 
controlling  power  would  embrace  the  whole 
Criminal  Code  of  the  United  States,  and  extend 
to  offenses  against  our  revenue  laws,  or  any 
other  law  intended  to  guard  the  different  de- 
partments of  the  general  government  from 
fraud  or  violence.  And  it  would  embrace  all 
crimes,  from  the  highest  to  the  lowest;  includ- 
ing felonies,  which  are  punished  with  death,  as 
wdl  as  misdemeanors,  which  are  punished  by 
imprisonment.  And,  moreovear,  if  the  power  is 
possessed  by  the  supreme  court  of  the  state  of 
Wisconsin,  it  must  belong  eauall^r  to  every  oth- 
er state  in  the  Union,  when  the  prisoner  is  with- 
in its  territorial  limits;  and  it  is  very  certain 
that  the  state  courts  would  not  always  agree  in 
<)pinion  ;  and  it  would  often  happen,  that  an  act 
which  was  admitted  to  be  an  offense,  and  justly 
punished,  in  one  state^  would  be  regarded  as  in- 
nocent, and  indeed  as  praiseworthy,  in  another. 

It  would  seem  to  be  hardly  necessarv  to  do 
more  than  to  state  the  result  to  which  these  de- 
cisions of  the  state  courts  must  inevitably  lead. 
It  is,  of  itself,  a  sufficient  and  conclusive  an- 
swer ;  for  no  one  will  suppose  that  a  government 
which  has  now  lasted  nearly  seventy  years,  en- 
forcing its  laws  by  its  own  tribunals,  and  pre- 
serving the  union  of  the  states,  could  have  last- 
ed a  single  year,  or  fulfilled  the  high  trusts 
committed  to  it^  if  offenses  against  its  laws 
could  not  have  been  punished  without  the  con- 
sent of  the  state  in  which  the  culprit  was  found. 

The  judges  of  the  supreme  court  of  Wisconsin 
do  not  distinctly  state  from  what  source  they 
suppose  they  have  derived  this  judicial  power. 
There  can  be  no  such  thing  as  judicial  author- 
ity, unless  it  is  conferred  by  a  government  or 
sovereignty,  and  ii  the  judges  and  courts  of 
Wisconsin  possess  the  jurisdiction  they  claim, 
they  must  derive  it  either  from  the  United 
States  or  the  state.  It  certainly  has  not  been 
conferred  on  them  by  the  United  States;  and  it 
is  equally  clear  it  was  not  in  the  power  of  the 
state  to  confer  it,  even  if  it  had  attempted  to  do 
so;  for  no  state  can  authorize  one  of  its  judffes 
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^or  courts  to  exercise  Judicial  power,  by  [*516 
habeas  corpus  or  otherwise,  within  the  jurisdic- 
tion of  another  and  independent  government. 
And  although  the  state  of  Wisconsin  is  sover- 
eign within  its  territorial  limits  to  certain  ex- 
tent, yet  that  sovereignty  is  limited  and  re- 
stricted by  the  Constitution  of  the  United 
States.  And  the  powers  of  the  general  ^vern- 
ment,  and  of  the  state,  although  both  exist  and 
are  exercised  within  the  same  territorial  limits, 
are  yet  separate  and  distinct  sovereignties,  act- 
ing separately  and  independently  of  each  other, 
within  their  respective  spheres.  And  the  sphere 
of  action  appropriated  to  the  United  States  is 
as  far  beyond  the  reach  of  the  judicial  process 
issued  by  a  state  judge  or  a  state  court,  as  if  the 
line  of  division  was  traced  by  landmarks  and 
monuments  visible  to  the  eye.  And  the  state  of 
Wisconsin  had  no  more  power  to  authorize  these 
proceedings  of  its  judges  and  courts,  than  it 
would  have  hsul  if  the  prisoner  had  been  con- 
fined in  Michigan,  or  in  any  other  state  of  the 
Union,  for  an  offense  against  the  laws  of  the 
state  in  which  he  was  imprisoned. 

It  is,  however,  due  to  the  state  to  say,  that  we 
do  not  find  this  claim  of  paramount  jurisdic- 
tion in  the  state  courts  over  the  courts  of  the 
United  States  asserted  or  countenanced  by  the 
Constitution  or  laws  of  the  state.  We  find  it 
only  in  the  decisions  of  the  judges  of  the  Su- 
preme Court.  Indeed,  at  the  very  time  of  these 
decisions  were  made,  there  was  a  statute  of  the 
state  which  declares  that  a  person  broupfht  up 
on  a  habeas  corpus  shall  be  remanded,  if  it  ap- 
pears that  he  is  confined. 

Ist.  By  virtue  of  process,  by  any  court  or 
judge  of  the  Ignited  States,  in  a  case  where  such 
court  or  judge  has  exclusive  jurisdiction;  or, 

2d.  By  virtue  of  the  final  judgment  or  decree 
of  any  competent  court  of  dvil  or  criminal  ju- 
risdicftion.  Revised  Statutes  of  the  state  of 
Wisconsin,  1849,  ch.  124,  page  629. 

Even,  therefore,  if  these  cases  depended  upon 
the  laws  of  Wisconsin,  it  would  be  difficult  to 
find  in  these  provisions  such  a  grant  of  judiciiil 
power  as  the  Supreme  Court  claims  to  have  de- 
rived from  the  state. 

But,  as  we  have  already  said,  questions  of  this 
kind  must  *always  depend  upon  the  Con-  [*517 
stitution  and  laws  of  the  United  States,  and  not 
of  a  state.  The  Constitution  was  not  formed 
merely  to  guard  the  states  against  danger  from 
foreign  nations,  but  mainlv  to  secure  union  and 
harmony  at  home;  for  if  this  object  could  be  at- 
tained, there  would  be  but  little  danger  from 
abroad;  and  to  accomplish  this  purpose,  it  was 
felt  by  the  statesmen  who  framed  the  Constitu- 
tion, and  by  the  people  who  adopted  it,  that  it 
was  necessary  that  many  of  the  rights  of  sover- 
eignty whv^h  the  states  then  possessed  should 
be  ceded  to  the  general  government;  and  that, 
in  the  sphere  of  action  assigned  to  it,  it  should 
be  supreme  and  strong  enough  to  execute  its 
own  laws  by  its  own  tribunals,  without  inter- 
ruption from  a  state  or  from  state  authorities. 
yVnd  it  was  evident  that  anything  short  of  this 
would  be  inadequate  to  the  main  objects  for 
which  the  government  was  established;  and  that 
local  interests,  local  passions  or  prejudices,  in- 
cited and  fostered  by  individuals  for  sinister 
purposes,  would  lead  to  acts  of  aggression  and 
injustice  by  one  state  upon  the  rights  of  anoth- 
er, which  would  ultimately  terminate  in  vio 
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lence  and  foree,  tmless  there  was  a  common  arbi-  signed  to  it;  to  make  the  Constitution  and  bws 

ter  between  them,  armed  with  power  enough  to  of  the  United  States  uniform,  and  the  same  in 

protect  and  c^ard  the  rights  of  all,  by  appropri-  everr  state ;  and  to  guard  against  evils  which 

ate  laws,  to  be  carried  into  execution  peacefully  would  *inevitably  arise  from  conflicting  [*619 

by  its  judicial  tribunals.  opinions  between  the  courts  of  a  state  and  of  the 

The  language  of  the  Constitution,  by  which  United  States,  if  there  was  no  conunon  arbiter 

this  power  is  granted,  is  too  plain  to  admit  of  authorized  to  decide  between  them, 

doubt  or  to  need  comment.    It  declares  that  The  importance  which  the  framers  of  the  Can- 

"this  Constitution,  and  the  laws  of  the  United  stitution  attached  to  such  a  tribunal,  for  the 

States  which  shall  be  passed  in  pursuance  there-  purpose  of  preserving  internal  tranquility,  is 

of,  and  all  treaties  made,  or  which  shall  be  strikingly  manifested  by  the  clause  which  giTM 

made,  under  the  authority  of  the  United  States,  this  court  jurisdiction  over  the  sovereign  states 

shall  be  the  supreme  law  of  the  land  and  the  which  compose  this  Union,  when  a  controversy 

judges  in  every  state  shall  be  bound  thereby,  crises  between  them.    Instead  of  reserving  the 

anything  in  the  Constitution  or  laws  of  any  right  to  seek  redress  for  injustice  from  another 

state  to  the  contrary  notwithstanding."  state   by   their  sovereign   powers,   they    have 

But  the  supremacy  thus  conferred  on  this  bound  themselves  to  submit  to  the  decision  of 
government  could  not  peacefully  be  maintained,  this  court,  and  to  abide  by  its  judgment.  And 
unless  it  was  clothed  with  judicial  power,  equal-  it  is  not  out  of  place  to  say,  here,  that  experience 
ly  paramount  in  authority  to  carry  it  into  exc-  has  demonstrated  that  this  power  was  not  un- 
cution;  for  if  left  to  the  courts  of  justice  in  the  wisely  surrendered  by  the  states;  for  in  the  time 
several  states,  oonflicting  decisions  would  una-  ^^^^  'i**  already  elapsed  since  this  government 
voidably  take  place,  and  the  local  tribunals  <»™«  «*<>  existence,  several  irritating  and  sn- 
could  hardly  be  expected  to  be  always  free  ?^  controversi^  have  taken  plwe  between  ad- 
618»]  •from  the  local  influences  of  whicn  we  loming  states,  in  relation  to  their  resp^etive 
have  spoken.  And  the  Constitution  and  laws  boundaries  and  which  have  sometim^  thr^- 
and  tr^ties  of  the  United  States,  and  the  pow-  «°^d  *<>  ^^^P  {'tj'!^  "^^  violence,  but  f or  tiie 
ers  granted  to  the  Federal  govermnent,  wkdd  ^Z'^YJw^Zm'^  to  hear  them  and ds- 
soon  receive  different  interpretations  in  differ-  q^^  „^^^  «„^™««  «^  ^i^.*i«  i^Az^*^  w. 
^t  sUtes,  and  the  govemL^t  of  the  United  tJ^S^^t^^r^^^X^  i^n"^'^ 
States  would  soon  become  one  thing  in  one  state  ^j  supremacy  SpoE  the  laWs  of  the  United 
and  aiiother  thing  in  another.  It  was  essential,  states,  and  jurisdiction  upon  its  courts.  In 
therefore,  to  its  very  existence  as  a  government,  ^he  first  case,  it  provides  that  "this  Constittt- 
that  It  should  have  the  power  of  establishing  ^ion,  and  the  laws  of  the  United  States  iMeh 
courts  of  justice,  altogether  independent  of  shall  be  made  in  pur auanoe  thereof ,  shall  he  th» 
state  power,  to  carry  mto  effect  its  own  laws;  gupreme  law  of  the  land,  and  obligatory  upon 
and  that  a  tribunal  should  be  established  in  the  judges  in  every  state."  The  words  in  itil- 
which  all  cases  which  might  arise  under  the  icg  ghow  the  precision  and  foresight  which 
Constitution  and  laws  and  treaties  of  the  Unit-  marks  every  clause  in  the  instrument.  The 
ed  States,  whether  in  a  state  court  or  a  court  of  sovereignty  to  be  created  was  to  be  limited  in 
the  United  States,  should  be  finally  and  conclu-  iu  powers  of  legislation,  and  if  it  passed  a  law 
sively  decided.  Without  such  a  tribunal,  it  is  not  authorized  by  its  enumerated  powers,  it  was 
obvious  that  there  would  be  no  uniformity  of  not  to  be  regarded  as  the  supreme  law  of  the 
judicial  decision;  and  that  the  supremacy  land,  nor  were  the  state  judges  bound  to  carry 
(which  is  but  another  name  for  independoice),  it  into  execution.  And  as  the  courts  of  a  state, 
so  carefully  provided  in  the  clause  of  the  Con-  &nd  the  courts  of  the  United  States,  might,  and 
stitution  above  referred  to,  could  not  possibly  indeed  certainly  would,  often  differ  as  to  the  ex- 
be  maintained  peacefully,  unless  it  was  associ-  ^»*  ^^  ^^e  powers  conferred  by  the  ^neral  gov- 
ated  with  this  paramount  judicial  authority.  emment,  it  was  manifest  that  serious  c<Hitro- 

Accordingly,  it  was  conferred  on  the  general  versies  would  arise  between  the  authorities  of 
government,  in  clear,  precise  and  comprehensive  ^*^«  ^?\^  ?^^  fuidoi  the  states,  which  must 
terms.  It  is  declared  that  its  judidal  power  ^  *»«^^>«^  ^^  '^^^  ^*  "™?J  ^f »  ^"^.JS, 
shall  (among  other  subjects  enumerated)  ex-  .^""^^i  ^*\**  created  to  decide  between  [•520 
tend  to  all  -Sses  in  law  and  equity  arising  un-  *^S?  finally  and  without  appeal, 
der  the  Constitution  and  laws  of  the  U^tSl  V""  ^^"^^^^"H''''  ^  *<^«>^d»°gl? .  P'o^ded. 
c*«*«-  ««^  ruJT :  -«  u  11  ^*"!r^  as  far  as  hiunan  foresight  oould  provide,  against 
States,  and  that  m  such  ^ses,  as  wdl  as  the  ^his  danger.  And  in  5onferring*^judiciilpower 
others  there  enumerated,  this  court  shall  have  ^^^  th?  Federal  government,  it  declares  thai 
appellate  jurisdiction  lK>th  as  to  law  and  fact,  the  jurisdiction  of  its  courts  shaU  extend  to  all 
with  such  exceptions  and  under  such  regulations  cases  arising  under  "this  Constitution"  and 
as  Cwiffress  shall  make.  The  appellate  power,  the  laws  of  the  United  States— leaving  out  the 
it  will  be  observed,  is  conferred  on  this  court  in  words  of  restriction  contained  in  the  grant  of 
aU  cases  or  suits  in  which  such  a  question  shall  legislative  power  which  we  have  above  noticed. 
arise.  It  is  not  confined  to  suits  in  the  inferior  xhe  judiciiS  power  covers  every  legislative  act 
courts  of  the  United  States,  but  extends  to  all  of  Congress,  whether  it  be  made  within  the  lim- 
cases  where  such  a  question  arises,  whether  it  be  its  of  its  delegated  powers,  or  be  an  assumption 
in  a  judicial  tribunal  of  a  state  or  of  the  United  of  power  beyond  the  grants  in  the  Constitution. 
States.  And  it  is  manifest  tkat  this  ultimate  This  judicial  power  was  justly  regarded  as 
appellate  power  in  a  tribunal  created  by  the  indispensable,  not  merely  to  maintain  the  re- 
Constitution  itself  was  deemed  essential  to  se-  premacy  of  the  laws  of  the  United  States,  but 
cure  the  independence  and  supremacy  of  the  also  to  guard  the  states  from  any  encroach- 
general  government  in  the  sphere  of  action  as-  moit  upon  their  reserved  rights  by  the  general 
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itrat(>d  by 
.  .„.  .  _.  _r.n  CoiiRTPM.  That 
Uwt  kn  act  of  Congress  is  not  pursuant  to  and  poweT  is  sp«ciQcallj  given  in  article  1,  t  8, 
within  the  limits  of  tbe  power  asBigned  to  the  paragraph  18,  in  the  foIlowinK  words: 
Federal  Korenunent,  it  it  the  dutj  of  the  courts  "To  make  all  laws  whicli  shall  b«  necessary 
of  the  United  Btates  to  declare  it  uneonstitu-  and  proper  to  carry  into  execution  the  foreso- 
tioDAl  and  void.  The  grant  of  judicial  power  is  ing  powers,  and  all  other  powers  vested  by  this 
■ot  eonflned  to  the  administration  of  laws  Constitution  in  the  government  of  the  United 
pUMd  in  pursuance  to  the  provisions  of  the  States,  or  in  any  department  or  oScer  thereof." 
CtMutitntioD,  DOT  confined  to  the  interpretation  Under  this  clause  of  the  Constitution,  it  be- 
at  audi  laws;  but,  by  the  very  terms  of  the  came  the  duty  of  Congress  to  pass  such  laws 
pant,  the  Constitution  is  under  their  view  as  were  necessary  and  proper  to  'carry  [*S22 
when  axtj  act  of  Congress  is  brought  before  into  execution  the  powers  vested  in  the  judicial 
Iken,  and  it  is  their  duty  to  declare  the  law  department.  And  in  the  performance  of  this 
void,  and  refuM  to  execute  it,  if  it  is  not  pur-  duty,  the  First  Congress,  at  its  first  session, 
■Mnt  to  the  legislative  powers  conferred  upon  passed  the  act  of  1789,  ch.  20.  entitled  "An  Act 
Oongresa.  And  as  the  final  appellate  power  in  to  Establish  the  Judicial  Courts  of  the  United 
■H  auch  questions  is  given  to  this  court,  contro-  States,"  It  will  be  remembered  that  many  of 
nrsies  aa  to  the  respMtive  powers  of  tbe  United  the  members  of  the  convention  were  also  mem- 
BUtes  and  the  states,  instead  of  being  deter-  l«r»  »*  ^"  Congress,  and  it  cannot  be  sup- 
Mined  by  miliUry  and  physical  force,  are  P^ed  that  they  did  not  understand  the  meaniM 
hwrd.  investigated,  and  finally  settled,  with  the  ff"*  "nt^tion  of  the  gi«at  instrument  which 
Nlnmes.  and  deliberation  of  judicial  inquiry.  t!|fy   had   so   anxiously   and   dehberately  con- 

._,   _ ,  .,   ,. ..   ,  ,.  .1     "  sidered,  clause  by  clause,  and  assisted  to  frame. 

And  no   one  can  fail  t«J«-  th'it  if  such  an  And  thi  law  thej  passed  to  carry  into  execution 

^Jf'J^  "".*  **•     provided,  in  our  compl  -  ^j,^     ^^^^^  ^^^  ;^   ^^^   .^^i'i^j  j      rtment 

1^  ^stem  ^  government,  internal  tranquil-  „,    ^g,   government   proves     past   doiSt,   that 

Bj  could  not  have  been  preserved;  and  If  sud,  ^^^-^   interpretation    of   the   appellate   powers 

etatroversies  were  left  to  arbitrament  of  physi-  conferred   on   this   court   was   the   same   with 

eal  force,  our  government,  state  and  national,  that   which   we   have   now  given;    for   by   the 

WI*]  would  aoon  cease  to  be  governments  *oI  25th  section  of  the  act  of   1789,  Congress  »u- 

Inws,  and  revolutions  by  force  of  arms  would  thorized  writs  of  error  to  be  issued  from  this 

take  the  place  of  oourts  of  justice  and  judicial  court  to  a  state  court,  whenever  a  right  had 

leeisians.  been  claimed  under  the  Constitution  or  taws  of 

In  organtxing  sneb  a  tribunal,  it  is  evident  the  United  States,  and  the  decision  of  tbe  stat« 

ikMt  erery  precaution  was  taken,  which  human  court  was  against  it.    And  to  make  this  appel- 

wbdom  could  devise,  to  fit  it  for  the  high  duty  late  power  effectual,  and  altogether  independent 

with  which  It  was  intrusted.     It  was  not  left  of  the  action  of  state  tribunals,  this  act  further 

la  Co^reH  to  create  it  by  law;  for  the  sUtes  provides,  that  upon  writs  of  error  to  a  state 

wnld    hardly   be   expected    to   confide    in    the  court,   instead   of  remanding  the  cause   for  a 

npartiallty  of  a  tribunal   created  exclusively  Anal  deeision  in  the  state  court,  this  court  may 

>j^  general  govemment.  without  any  partici-  »'  ">"'  ^""I^"^,''  '^"^  "'"!^  'J'""  T^^ 

itioam  their  part.    And  as  the  perfo^ance  "J"^  demanded  before    proceed  to   a  final  d»- 

^unui  ™  ""=      1' y  .  dsion  of  the  same,  and  award  execution. 

4  ita  duty  would  sometimes  come  in  conflict        „         nrovisiona  in  the  act  of  1789  tell  ui 

nth  individual  ambition  or  interests^  and  pow-  .^  ,„      '       ^^t  to  be  mistaken,  the  great  im-' 
nrtul    political   combinations    an   art   of   Con-        ^Un^  ^^ich  the  patriots  and  statesmen  of 

pcsa  establishing  such  a  tribunal  might  be  re-  ^^  pj^^  congress  attached  to  this  appellate 
^ed  in  order  to  ertablish  another  more  sub-  ^^  ^^  foresight  and  care  with  which 

Mment  to  the  predominant  pol.ti^l  influences  ^,,  „ded  its  free  and  independent  exercise 

w  excited  passions  of  the  day.     This  tribunal,  „     j„,j   interference  or   obstruction   by   states 

therefore,  was  erected,  and  the  powers  of  which  ^J  g^^^g  tribunals. 

M   have    spoken    conferred    upon    it,    not    by        In  the  case  before  the  supreme  court  of  Wis- 

tba  Federal  government,  but  by  the  people  of  consin,  a  right  was  claimed  under  the  Constitu- 

tbe  >Utea,  who  formed  and  adopted  that  gov  t;^  ^^^  j^^  „(  the  United   SUtes,  and  the 

snnnent.  and  conferred  upon  it  all  the  powers,  decision  was  against  the  right  claimed;  and  it 

ligislative,    executive,   and    judicial,    which    it  refuses   obedience   to   the   writ   of   error,   and 

WW  poeaesse^    And  in  order  to  secure  its  in  regards  ita  own  judgment  as  final.     It  has  not 

lipendoice,  and  enable  it  faithfully  and  firmly  only  reversed   and   annulled   the   judgment   «t 

W  perform  iU  duty,  it  engrafted  it  upon  the  the  district  court  of  the  United  States,  but  it 

SdBstitnUon  itself,  and  declared  that  this  court  has  reversed  and  annulled  the  provisions  of  the 

dMinld  have  appellate  power  in  all  cases  arising  Constitution  itself,  "and  the  act  of  Con    [*523 

ndar  the  Constitution  and  laws  of  the  United  greis  ot  1TS9,  and  made  the  superior  and  appel- 

ttatet.    Bo  Ivng.  therefore,  as  this  Constitution  late  tribunal  the  inferior  and  subordinate  one. 
ihall  endure,  this  tribunal  must  exist  with  it.        We  do  not  question  the  authority  of  state 

iMlding  in  the  peaceful  forms  of  judicial  pro-  court,  or  judge,  who  is  authorized  by  the  laws 

aaiing  the  angry  and  irritating  controversies  of  the  state  to  issue  the  writ  of  habeas  corpus, 

wtweeu  sovereignties,  which  in  other  countries  to  issue  it  in  any  case  where  the  pnrty  is  im- 

Mve  been   determined   by   the  arbitrament   of  prisoned  within  its  territorial  limits,  provided 

loree.  it   does  not   appear,   when   the   applicnlion   is 

These   piineiplaa   of   eonstitutlonal    law   are  mads,  that  the  person  imprisoned  is  in  custody 
a  Hov.  17B 
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under  the  authority  of  the  United  States.    The  States,  with  aJl  the  powen  eoaitnvd  by  it  m 

court  or  judge  has  a  right  to  inquire,  in  this  the  geoerftl  government,  and  aurrendered  br  tb 

mode   of   proceeding,   for   what   cause   and   bj  states,  wai  the  voluntary  aot  of  the  peoplt  of 

what  authority  the  prisoner  is  cooflned  within  the  several  atatea,  delitteratelj  done,  for  their 

the  territorial  limits  of  the  state  sovereignty,  own    protection   and    safety   against   injustiM 


And   it  is  the  duty  of  the  marshal,  or  other  from  one  another.     And  their  anxiety  to  pr*' 

peraOD  having  the  custody  of  the  prisoner,  to  serve  it  in  full  force,  in  all  its  powers,  and  l« 

make  known  to  the  judge  or  court,  by  a  proper  guard  against   resistanoe  to  or  evasion  of  ill 

return,  the  authority  by  which  he  holds  him  authority,  on  the  part  of  a  state,  is  proved  by 

in  custody.     This  right  to  inquire  by  process  the  clause  which  requires  that  the  member*  ot 

of  habeas  corpus,  and  the  duty  of  the  officer  the   state   Ic^slatures,   and   all   executive  anl 

to   make   a   return,   grow,   necessarily,   out   of  judicial  officers  of  the  several  states   (as  well 

the  complex  character  of  our  government,  and  as  those  of  the  general  government),  shall  bt 

the    existence    of    two    distinct    and    separate  bound,  by  oath  or  affirmation,  to  support  thii 

Horereigntica  within  the  same  territorial  space.  Constitution.      This    is    the   last    and    clotiii| 

eaeli  of  them  restricted  in  its  powers,  and  each  clause  of  the  Constitution,  and  inserted  whca 

witliin  its  sphere  of  action,  prescribed  by  the  the  whole  frame  of  government,  with  the  paw- 

ConHtitution  of  the  United  States,  independent  ers  hereinbefore  specified,  had  been  adapted  bj 

of  the  other.     But,  after  the  return  is  made,  the  convention;  and  it  was  in  that  form,  and 

und    the   state   ju^   or   court   judicially   ap-  with  these  powers,  that  the  'Constitu-   (*SBS 

prised  that  the  party  is  in  custody  under  the  tion  was  submitted  to  the  people  of  the  several 

authority  of  the  United  States,  they  can  pro-  states,  for  their  consideration  and  decieiMi. 

ceed   no   further.      They   then   know   tiiat   the  Now.  it  certainly  can  be  no  humiliation  to 

prisoner  is  within  the  dominion  and  jurisdic-  the  citizen  of  a  republic  to  yield  a  ready  obedt 

tion  of  another  government,  and  that  neither  ence  to  the  laws  as  administered  by  the  eon- 

the  writ  of  habeas  corpus,  nor  any  other  process  stituted   authorities.      On   the   contniry,   it  I* 

issued    under   state   authority,   can   pass   over  among  his  first  and  highest  duties  as  a  eltiMB, 

tlif^  line  of  division  betueen  the  two  sovereign-  because  free  government  cannot  exist  without 

ties.     He  is  then  within  the  dominion  and  ex-  it!    Nor  can  it  be  inconsistent  with  the  digni^ 

elusive  jurisdiction  of  the  United  States.     If  of  a  sovereign  state,  to  observe  faithfully,  asd 

he  has  committed  an  ofTense  against  their  laws,  in  the  spirit  of  sincerity  and  truth,  the  eom- 

their  tribunals  alone  can  punish  him.     If  he  is  pact  into  which  it  voluntarily  entered  when  ft 

wrongfully  imprisoned,  their  judicial  tribunals  became  a  state  of  this  Union.    On  the  oontrary, 

«an  release  him  and  afford  him  redress.     And  the  highest  honor  of  sovereignty  is  untarnished 

although,  as  we  have  said.  It  is  the  duty  of  the  faith.     And  certainly  no  faith  could  be  mon 

marshal,  or  other  person  holding  him.  to  make  deliberately   and   solemnly   pledged   than   that 

known,  by  a  proper  return,  the  authority  under  which   every   state   has   plightea  to  the   other 

which  he  detains  him.  it  ia  at  the  same  time  Im-  states  to  aupport  the  Constitution  as  it  is,  ia 

peratively  bis  duty  to  obey  the  process  of  the  all  its  provisiona,  until  they  shall  be  altered 

I'nited  States,  to  hold  the  prisoner  in  custody  in   the   manner   which   the   Constitution   itself 

under  It,  and  to  refuse  obedience  to  the  mandate  prescribes.     In  the  emphatic  language   of  the 

S24*]   or   'process  of  any  other  government  pledge  required,  it  is  to  support  this  Constitn- 

.^nd  consequently  it  is  his  duty  not  to  take  the  tion.    And  no  power  is  more  dearly  conferred 

prisoner,  nor  suffer  him  to  be  taken,  before  a  by   the   Constitution   and   laws   of  the   United 

state   judge   or   court    upon   a   habeas    corpus  States,  than  the  power  of  this  eourt  to  decide, 

issued  under  state  authority.     No  state  judge  ultimately  and  Anally,  all  eases  arising  under 

or  court,  nfter  they  are  judicially  informed  that  such  Constitution  and  laws;  and  for  t£xt  pur 

the  party  is  imprisoned  under  the  authority  ot  pose  to  bring  here  for  revision,  by  writ  of  error, 

the  United   States,  has  any  right  to  interfere  the   judgment   ot   a   state   court,   where   anefa 

with  him,  or  to  require  him  to  be  brought  be-  questions   have  arisen,   and  the  right   dairaed 

fore  them.     And  if  the  authority  ot  a  ntate,  in  under    them    denied    by    the    highest    judicial 

the    form    of    judicial    process    or    otherwise,  tribunal  in  the  state. 

should  attempt  to  control  the  marshal  or  other  We  are  sensible  that  we  have  extended  the 
authorized  officer  or  agent  ot  the  United  States,  pxomination  ot  these_  decisions  beyond  the 
in  any  respect,  in  the  custody  of  his  prisoner,  limits  required  by  any  intrinsic  difficulty  in  ths 
it  would  he  his  duty  to  resist  it,  and  to  call  to  questions.  But  the  decisions  in  question  were 
his  aid  any  force  that  might  be  neces-ary  to  made  by  the  supreme  judicial  tribunal  of  tb« 
maintain  the  authority  of  law  against  illegal  ''^^^-  ''"'  "''™  »  "^""^  so  elevated  in  its  pod- 
interference.  No  judicial  process,  whatever  ^'"^j''"  P'-O!"'""'*^  a  Judgment  which,  If  it 
form  it  may  assume,  can  have  any  lawful  au-  ™"'^^  ^  mainUined,  would  subvert  thej« 
thority  outrfde  ot  the  limits  ot  the  jurisdiction  ^''"^"*'°r  "{  l^'  government,  tt  seemed  to 
,  ..  '  .  .  J  ,.  I  ...  -  -  ,  ,  be  the  duty  of  this  court,  when  exercuiiur  Ita 
otthecourtorjudgebywljmn,t.s.ssucd;and  „^te  power,  to  ahoi  plainly  the  f»w 
an  attempt  to  enforce  it  beyond  these  bound-  .^.i^^  !„(„*■  ^hj^h  the  rtate'^court  haa  fallen, 
nries  is  nothmg  less  than  lawless  violence.  ^„^  the  consequences  to  which  they  would  in- 

Nor  IS  there  anything  in  this  supremacy  of  evitahly  lead, 

the  general  government,  or  the  jurisdiction  ol  But  it  can  hardly  be  necessary  to  point  a«t 

its  judicini  tribunalB.  to  awaken  the  jealousy  tlie  errors  which  followed  their  mistaken  view 

or  offend  the  natural  and  just  pride  of  state  of  the  jurisdiction   they  might  lawfully  « 


sovereignty.     Neither  this  government,  nor  the  else;  because,  if  there  was  any  defect  of  power 

powers  of  which  w  are  speaking,  were  forceii  in   the  commissioner,   or   in   his  mode  of  pro- 

upon  the  states.  The  Constitution  of  the  United  oeeding,  it  was  for  the  'tribunals  of  the  ['6S6 
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United  States  to  revise  and  correct  it,  and  not 
for  a  state  court.  And  as  regards  the  decision 
of  the  district  court,  it  had  exclusive  and  final 
jurisdiction  by  the  laws  of  the  United  States; 
and  neither  the  re^^ularity  ef  its  proceedings 
nor  the  validity  of  its  sentence  could  be  called 
in  question  in  any  other  court,  either  of  a  state 
<ir  the  United  States,  by  habeas  corpus  or  any 
other  process. 

But  although  we  think  it  unnecessary  to  dis- 
cuss these  questions,  yet,  as  they  have  been 
decided  by  tne  state  court,  and  are  before  us 
<m  the  record,  and  we  are  not  willing  to  be 
misunderstood,  it  is  proper  to  say  tlutt,  in  the 
judgment  of  this  court,  the  act  of  Congress 
commonly  called  the  fugitive  slave  law  is,  in 
all  of  its  provisions,  fully  authoriased  by  the 
Constitution  of  the  United  States;  that  the 
commissioner  had  lawful  authority  to  issue  the 
warrant  and  commit  the  party,  and  that  his 
proceedings  were  regular  and  conformable  to 
law.  We  have  already  stated  the  opinion  and 
judj^ent  of  the  court  as  to  the  exclusive 
jurisdiction  of  the  district  court,  and  the  ap- 
pellate  powers  wMch  this  court  is  authorized 
and  required  to  exercise.  And  if  any  argument 
was  needed  to  show  the  wisdom  and  necessity 
<d  this  appellate  power,  the  cases  before  us 
sufficiently  prove  it^  and  at  the  same  time  em- 
phatically eBl\  for  its  exercise. 

The  judgment  of  the  Supreme  Court  of  Wis- 
eonein  mutt,  therefore,  be  reversed  in  each  of 
the  eaeee  now  before  the  court. 


JOHN  W.  BRITTAN,  Appt,, 

V. 

'WM.   A.   BARNABT,   Claimant  of   the   Ship 
Alboni,  her  Tackle,  etc. 

(See  8.  C  21  How.  627-688.) 

freight,  when  demandable — what  ia — delivery 
of  part — reasonable  time — lien  for,  when  part 
delivered — opportunity  to  examine  goods — 
when  may  be  stored,  to  preserve  lien — memo- 
randum on  bill  of  lading — custom,  as  varying. 


The  consignee  of  a  ship  has  no  right  to  demand 
the  freight  upon  the  whole  shipment,  when  he  was 
-ODlvready  to  deliver  a  part  of  It. 

where  a  ship  master  has  a  larger  shipment  under 
one  bill  of  lading  than  he  can  land  in  the  business 
hours  of  a  day,  as  he  has  the  control  of  unloading 
the  cargo,  he  must  take  care  to  do  it  in  such  quan- 
tities that  he  mar  be  able  to  have  the  pro  rata 
freight  ascertained ;  and  until  It  shall  be  done,  he 
is  not  In  readiness  to  deliver  such  part,  or  to  de- 
mand the  freight  which  may  be  due  upon  it.  Goods 
ao  landed  will  be  under  his  care  and  responsibility, 
withoat  additional  expense  to  the  consignee  of 
them  until  they  shall  be  ready  for  delivery. 

"Freight"  is  the  hire  agreed  upon  between  the 
owner  and  master,  for  the  carriage  of  goods  from 
•one  port  or  place  to  another. 

That  hire,  without  a  different  stipulation  by  the 
parties,  is  only  payable  when  the  merchandise  is  in 
readiness  to  be  delivered  to  the  person  having  the 

Note. — Lien  for  frelpht.  Who  has,  end  how 
wmived — see  note  to  Blaine  v.  The  Charles  Carter, 
3  L.  ed.  U.  8.  686,  and  note  to  Raymond  v.  Tyson, 
15  L.  ed.  U.  0.  47. 
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right  to  receive  It  Then  the  freight  must  be  paid 
before  an  actual  delivery  can  be  called  for. 

The  master  is  bound  to  deliver  the  goods  in  a 
reasonable  time. 

When  the  shipment  cannot  be  landed  in  a  day,  it 
he  lands  a  part  of  it,  his  lien  upon  the  whole  gives 
him  the  power  to  ask  from  the  consignee  of  the 
merchandise  a  satisfactory  security  for  the  pay- 
ment of  the  entire  freight  as  called  for  by  the  bfn 
of  lading.  But  a  security  or  arrangement  is  all 
that  he  can  ask. 

He  may  not  demand  that  the  whole  freight  of 
the  shipment  should  be  paid  before  the  consignee 
has  the  opportunity  to  examine  his  goods,  to  see  if 
the  obligations  of  the  bill  of  lading  have  been  ful- 
filled by  the  ship  owner. 

When  landlnas  of  the  same  shipment  are  made  on 
different  days,  Tf  the  shipper  shall  not  be  present  to 
receive  the  goods,  and  has  not  made  an  arrange- 
ment to  secure  the  payment  of  the  freight,  they 
may  be  stored  for  safe  keeping  at  the  conslgnee^i 
expense  and  risk,  in  the  ship  owner's  name,  to  pre- 
serve his  lien  for  the  freight. 

A  stamp  or  memorandum  upon  a  bill  of  lading 
(that  freight  is  payable  prior  to  delivery)  cannot 
of  itself  change  the  weU-known  commercial  rule 
In  respect  to  the  delivery  of  goods  and  the  payment 
of  freight. 

The  conveyance  and  delivery  is  a  condition  pre- 
cedent, to  payment  of  freight,  and  must  be  ful- 
filled. 

A  memorandum  or  stamp  upon  the  back  of  a  bill 
of  lading.  Is  insufficient  to  explain  or  change  it 
though  the  ship  owner  may  have  made  it  as  an  In- 
timation of  his  mode  of  doing  business,  or  that  a 
practice  prevailed  in  conformity  with  it  at  the  port 
to  which  the  goods  were  carried  and  delivered  to 
the  consignee. 

Any  practice  at  San  Francisco^  however  general 
it  may  nave  become,  has  not  the  force  of  custom 
to  release  its  merchants  from  the  obligation  of  an 
ordinary  bill  of  lading. 

Argued  Jan,  27, 1859.        Decided  Mar,  7,  1859. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  districts  of  California. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  northern 
district  of  California,  by  the  appellant,  for  the 
recovery  of  the  value  of  certain  goods  and  mer- 
chandise shipped  on  board  of  said  vessel  in 
New  York,  to  be  transported  and  delivered  to 
the  libelant  at  San  Francisco. 

The  said  court  entered  a  decree  dismissing 
the  libel,  with  costs.  This  decree  having  been 
affirmed,  on  appeal,  bv  the  circuit  court,  the 
libelant  took  an  appeal  to  this  court. 

A  further  stat^ent  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Jolm  Slierwood  and  D.  Lord*  for 
appellant: 

The  principle  of  mercantile  law,  that  the 
consignee  of  the  goods  has  a  right  to  insist 
that  they  shall  be  discharged  from  the  vessel 
and  that  he  may  examine  them  before  he  makes 
himself  liable  for  the  freight,  is  elementary. 

The  carrier  is  not  at  liberty  to  insist  that  the 
goods  shall  not  be  landed  before  he  can  call 
upon  the  merchant  for  freight.  Abb.  Ship. 
6th  Am.  ed.  pp.  376,  6.  7;  3d  Kent's  Com. 
p.  214^  and  the  notes  and  authorities  there 
cited;  Fland.  Ship.  p.  281,  art.  281;  Certain 
Logs  of  Mahogany,  2d  Sumn.  600;  The  Salmon 
Falls  Manufg.  Co.  v.  The  Bark  Tangier,  Op. 
Justice  Curtis;  Monthly  Law  Bep.  for  May, 
1858,  p.  6. 

This  principle  is  also  fully  established  by  the 
Civil  Law. 

1  Valin,  Liber  6.  tit.  3,  p.  665. 

The  master  has  no  right  to  retain  the  mer- 
chandise on  board  his  vessel  for  default  of  pay 
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ment  of  the  freight;  but  he  may,  at  the  time  of 
the  discharge,  refuse  to  deliver  it,  or  cause  it  to 
be  held  for  the  freight. 

Opinion  of  Story,  J.,  in  2  Sumn.  600;  Bishop 
▼.  Ware,  3  Camp.  360;  Ostrander  y.  Brown, 
15  Johns.  39;  House  ▼.  The  Lexington,  2  Leg. 
Obs.  4. 

Delivery  cannot  be  perfect,  until  the  carrier 
has  discharged  the  goods  from  the  vessel.  Un- 
til the  carrier  is  thus  discharged  from  the  cus- 
tody of  the  goods  the  freight  is  not  earned. 

The  distinction  between  "discharged"  and 
"delivery"  is  clearly  settled. 

Ostrander  v.  Brown,  15  Johns.  39;  1  Pars. 
Ckmt.  673 ;  PHce  v.  Powell,  3  N.  Y.  322. 

When  the  consignee  is  ready  to  receive  the 
goods  and  tenders  the  freight,  but  delivery  is 
refused  for  the  reason  that  a  claim  exists  con- 
trary to  the  terms  of  the  bill  of  lading,  the 
carrier  certainly  cannot  be  discharged  from  his 
liability. 

Stevenson  ▼.  Hart,  4  Bing.  476;  PotoeU  ▼. 
Myers,  26  Wend.  591;  1  Pars.  Cont.  666. 

2.  In  this  action,  all  the  goods  set  forth  in 
the  bill  of  lading  were  not  discharged  in  one 
day.  The  reason  does  not  appear.  A  part 
having  been  discharged  on  the  24th  day  of 
October,  the  libelant  offered  to  pay  the  freight 
on  that  part,  and  thus  placed  it  in  the  power 
of  the  carrier  to  have  relieved  himself  from  the 
responsibility  of  sending  the  goods  to  the  ware- 
house. 

It  was  competent  for  the  parties  to  have 
agreed  to  this,  and  no  greater  expense  or  incon- 
venience would  have  accrued  or  resulted.  The 
daimant  having  refused  this  reasonable  offer, 
must  take  the  consequences  resulting  from  his 
refusal. 

8.  The  claimant  has  offered  testimony  on  the 
subject  of  the  usages  or  customs  of  San  Fran- 
cisco. No  foundation  for  this,  however,  was 
laid  in  his  answer  or  otherwise. 

Customs  and  usages  must  be  pleaded.  The 
decree  must  be  upon  the  matters  alleged  and 
proved. 

1  Chit.  PI.  217;  9  East.  185;  Grant  Corp. 
346;  7  Cranch,  389;  The  Rhode  Island,  Olcott, 
ill. 

Such  usages  must  be  reasonable,  certain,  and 
sufficiently  ancient  to  authorize  a  presumption 
that  they  are  generally  known. 

United  States  v.  Buchanan,  8  How.  83;  Coxe 
T.  Heisley,  19  Pa.  246;  1  Smith  L.  C.  Har. 
Wall,  notes  687,  689. 

The  custom  claimed  in  this  case  was  opposed 
to  the  general  law  of  the  land,  and  will  not  be 
permitted  to  defeat  rights  hitherto  settled  and 
tstablished. 

2  Sumn.  569;  Wadsworth  v.  Allcott,  6  N.  Y. 
64;  Turner  v.  Burrows,  5  Wend.  541;  Coxe  v. 
Heisley,  19  Pa.  245;  8  Wend.  144,  2  Sumn.  366; 
2  Wash.  C.  C.  10;  2  Greenl.  Ev.  250. 

4.  According  to  the  bill  of  lading,  the 
freight  was  payable  on  delivery,  and  the  acts 
are  concurrent. 

2  Sumn.  603 ;  Tates  v.  Railston,  2  Moo.  J.  B. 
294. 

The  words  stamped,  "goods  to  be  delivered 
at  the  vessel's  tackles  when  ready  for  delivery; 
not  accountable  for  breakage,  leakage,  or  for 
loss  or  damage  by  Are  or  collision;  freight 
payable  prior  to  delivery,  if  required;  con- 
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tents,**  do  not  vary  the  contract.  Part  of  them 
are  inconsistent  with  the  words  used  in  tiu 
body  of  the  instrument,  and  otherwise  are  too 
indefinite. 

No  other  effect  can  be  given  to  these  stamped 
words,  than  to  those  notices  which  are  intended 
to  limit  the  carrier's  liability,  but  which  gen- 
erally are  rejected  as  having  no  value. 

1  Smith's  Lead.  Cas.  320;  Pars.  Cont.  70S. 

Mr.  Jaeob  Broom,  for  appellee: 

1.  By  the  general  mercantile  law,  the  obli- 
gation of  the  carrier  does  not  extend  beyond 
carrying  from  port  to  port;  for  this  he  receives 
his  freight  money.  All  necessary  and  proper 
charges  that  accrue  on  the  goods  after  arrivid, 
as  wharfage,  cartage,  etc.,  must  be  paid  by  the 
shipper.  If  he  insist  upon  a  delivery  of  all  the 
goods  at  once,  before  payment,  such  charges  as 
this  renders  necessary  must  be  borne  by  him. 
According  to  the  course  of  the  California  trade, 
storage  is  proper  and  necessary  where  all  the 
goods  embraced  in  the  bill  of  lading  are  not 
got  out  in  one  day;  for  the  master  is  cot  at 
liberty  to  leave  goods  exposed  on  a  wharf,'  but 
it  is  his  duty  to  see  that  they  are  safely  kept. 

Abb.  Ship.  7th  Am.  ed.  494,  495;  Abb.  Ship. 
491,  492;  Fland.  Ship.  273-276;  Story  Bailm. 
566;  3  Camp.  360;  4  T.  R.  260. 

2.  There  is  no  obligation  on  the  master  to 
deliver  part  of  the  goods  in  a  single  bill  of 
lading,  upon  payment  of  part  of  the  frei|^t 
Abb.  Ship.  493;  marginal  pa»nK»  377. 

3.  The  contract  of  the  parties  here  is  express, 
that  the  consignee  shall  receive  the  gooos  at 
"the  ship's  tackles,"  and  that  freight  must  be 
paid  "prior  to  delivery  if  required."  The  stamp 
IS  a  part  of  the  contract. 

1  Ihier  Ins.  75,  141;  4  Mass.  245;  14  Mass. 
322;  10  Pick.  223;  10  Pick.  293;  4  Met.  230; 
8  Met.  226;  16  Vt.  26;  these  cases  are  cited: 
Chit.  Bills,  11th  Am.  ed.  141,  note. 

4.  A  good  and  valid  usage  was  proved:  and 
that  usage  controls  the  general  rule  of  mer- 
cantile  law,  if  that  rule  be  different  from  what 
it  is  contended  for. 

1  Duer,  Ins.  255,  264,  269,  271,  S  58;  14 
Wend.  26;  17  Wend.  207;  9  Wheat.  581,  230^ 
231,  1  Duer,  186;  1  Duer,  267. 

5.  Even  if  the  usage  were  not  perfect  and 
universal,  but  partial,  yet,  as  it  was  the  usage 
of  D.  L.  Ross  &  Co.,  and  the  libelants  had 
notice  of  it  by  previous  dealings  with  that 
house,  and  took  a  bill  of  lading  with  notice 
stamped  on  its  face,  it  is  binding  on  them. 

1  Duer,  Ins.  254,  263,  f  57,  286;  note,  ami 
cases  cited;  4  Cow.  &  Hill's  ed.  of  Phil.  Ev.  511. 

Mr.  Justice  Wayme  delivered  the  opinloB 
of  the  court: 

This  cause  involves  an  important  oommerdsl 
principle,  of  daily  recurrence  in  practice,  wMdi 
does  not  appear  to  be  well  understood  and  set- 
tled in  San  Francisco.  Our  decision  will  cor- 
rect the  misapprehension  there,  in  regard  to 
the  delivery  of  merchandise  by  ship  owners, 
and  the  payment  of* freight  for  its  transporta- 
tion. 

The  libelant  was  the  owner  and  consignee  of 
goods  of  a  value  exceeding  $4,000,  whi<3i  were 
shipped  in  good  order  and  condition  at  New 
York,  on  board  of  the  ship  Alboni,  to  be  carried 
and  delivered  in  San  Francisco,  in  the  same 
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order,  at  a  rate  of  freight  expressed  in  the  bill 
of  lading.  It  amounted  to  $247.12,  including 
$11.77  for  primage.  The  bill  of  lading,  upon 
its  face,  it  in  the  ordinary  form;  but  there 
was  a  stamp  upon  the  back  of  it,  in  these  words : 
"That  the  goods  were  to  be  delivered  at  the 
■hip's  tackles  when  ready  for  delivery — ^not 
accountable  for  loss  or  damage  by  fire  or  col- 
lision; freight  payable  prior  to  delivery,  if 
required;  contents  unknown."  The  proctors  in 
the  cause  agreed  that  those  words  were  stamped 
en  the  original  bill  of  lading. 

Hie  ship  arrived  at  San  Francisco.  Notice 
of  it  was  given  to  the  libelant  by  the  consignee 
of  the  ship;  and  he  also  required  payment  of 
the  freight  of  the  goods  as  they  should  be 
landed  from  the  ship  on  the  wharf,  and  that  if 
ft  waa  not  paid,  and  the  goods  received  by  four 
o^dock  of  the  day,  such  of  them  as  had  been 
landed  would  be  placed  in  a  warehouse  for 
safe  keeping,  at  tne  expense  of  the  libelant. 
The  notice  and  the  requirement  are  taken  from 
tike  second  article  of  the  respondent's  answer  to 
the  libel.  He  adds,  that  the  libelant  had  re- 
foaed  to  pay  the  freight  according  to  the  terms 
of  the  bill  of  lading. 

The  testimony  discloses  what  the  respondent 
eonsidered  to  be  its  terms,  and  the  refusal  of 
the  libelant  to  acquiesce  in  his  interpretation. 
682*]  *The  gooas  were  landed  from  the  ship 
in  parcels,  on  different  days,  from  the  24th  to 
the  27th  of  October,  inclusive.  The  clerk  of  the 
libelant  attended  on  each  day  to  receive  them, 
and  in  conformity  to  the  notice  i^hich  had  been 
giren,  he  offered  to  pay  the  freight  of  such 
of  the  merchandise  as  had  been  landed.  The 
eonsiffnee  of  the  ship  refused  to  receive  it,  or 
to  ddiver  sueh  goods,  daiming  that  he  had  a 
right  to  demand  the  freight  upon  the  whole 
shipment,  when  he  was  only  ready  to  deliver 
a  part  of  it.  In  the  assertion  of  this  right  (cer- 
tainly not  in  conformity  with  the  notice  he 
had  given  to  the  libelant)  the  respondent  from 
day  to  day  warehoused  the  goods. 

The  libelant  did  all  he  was  bound  to  do  under 
Ihe  notice  which  had  been  given  to  him.  He 
eoold  not  have  done  more.  The  respondent's 
refusal  to  ddiver  the  parcds  as  they  were 
landed  cannot  be  justified,  under  the  notice  he 
had  given,  by  any  delay  there  may  have  been 
Id  the  ddivery^  either  from  the  necessity  of 
weighing  or  measuring  them,  or  from  the  claim 
made  by  him  to  have  the  freight  paid  upon 
the  whole  shipment  before  he  would  deliver  a 
part  of  it.  He  had  taken  his  course,  and  the 
^elant  acquiesced  in  it,  by  offering  to  pay  the 
frdght  on  each  parcel  as  it  was  put  on  the 
wharf,  though  not  boimd  to  do  so  by  the  oom- 
merdal  law.  The  respondent's  refusal  has  no 
justification,  either  in  law,  nor  can  it  be  vindi- 
cated by  any  evidence  in  the  cause. 

We  do  not  mean  to  say  that  the  libelant  had 
a  right  to  take  the  parcels  on  the  days  they 
were  landed,  without  the  payment  of  a  pro  rata 
frcigfat;  but  where  a  shipmaster  has  a  larger 
shipment  under  one  bill  of  lading  than  he  can 
p^iMJ  in  the  business  hours  of  a  day,  as  he  has 
the  control  of  unloading  the  cargo,  he  must 
take  care  not  to  do  it  in  such  quantities  that 
he  may  not  be  able  to  have  the  pro  rata  freight 
ascertained  in  the  only  way  in  which  it  can 
be  done.  Until  it  shall  be  done,  ke  is  net  in 
21  How. 


readiness  to  deliver  such  part,  or  to  demand 
the  freight  which  may  be  aue  upon  it.  Goods 
so  landed  will  be  under  his  care  and  responsi- 
bility, without  additional  expense  to  the  con- 
signee of  them^  until  they  shall  be  ready  for 
delivery. 

Ordinarily,  no  difficulty  arises  between  the 
ship's  owner  and  *the  consignee  of  the  [*533 
goods;  their  interest,  convenience,  and  respon- 
sibilities, usually  suggest  to  them  some  ar- 
rangement for  the  freight  beforehand,  by  whidk 
goods  landed  from  day  to  day  may  be  taken 
without  delay  by  the  consignee  of  them.  In  this 
instance,  however,  no  opportunity  was  given  to 
the  libelant  to  make  sucn  an  arrangement,  the 
consignee  of  the  ship  having  absolutely  de- 
manded the  whole  freight  of  the  shipment  as 
the  condition  for  the  ddivery  of  anv  part  of  it. 

On  the  fourth  day,  when  all  of  the  libelant's 
shipment  had  been  landed,  and  before  they 
were  sent  to  a  warehouse,  he  demanded  from 
the  consignee  of  the  ship  a  ddivery  order  for 
all  the  merchandise  specified  in  the  bill  of  Isid- 
ing,  tendering  at  the  same  time,  in  gold,  the 
whole  freight  due.  The  delivery  order  was  re- 
fused, the  answer  being  that  the  goods  were 
subject,  in  addition  to  the  freight,  to  a  charge 
for  storage  and  cartage.  The  last  was  also 
warehoused  by  the  respondent,  as  those  of  the 
three  previous  landings  had  been. 

The  foregoing  is  a  sufficient  statement  of  Hie 
facts  and  evidence  in  this  case  for  the  decision 
of  it.  It  will  not  be  necessary  to  notice  again 
the  attendance  of  the  clerk  of  the  libelant  on 
days  of  landing,  to  receive  the  goods  and  pay 
the  freight. 

The  word  freight,  when  not  used  in  a  sense 
to  imply  the  burden  or  loading  of  the  ship,  or 
the  cargo  which  she  has  on  board,  is  the  hire 
agreed  upon  between  the  owner  and  master  for 
the  carriage  of  goods  from  one  port  or  place  to 
another.  That  hire,  without  a  different  stipu- 
lation by  the  parties,  is  only  payable  when  the 
merchandise  is  in  readiness  to  be  delivered  to 
the  person  having  the  right  to  receive  it.  Then 
the  freight  must  be  paid  before  an  actual  deliv- 
ery can  be  called  for.  In  other  words,  the  rule 
is,  in  the  absence  of  any  agreement  to  the  con- 
trary of  it>  that  freight,  imder  an  ordinary  bill 
of  lading,  is  only  demandable  by  the  owner, 
master,  or  consignee  of  the  ship,  when  they  are 
ready  to  deliver  the  goods  in  the  like  fi;ood  order 
as  they  were  when  they  were  receivea  on  board 
of  the  ship.  Such  is  the  general  rule.  Neither 
party  can  require  from  the  other  that  the  mer- 
chandise shipped  under  one  bill  of  lading  shall 
be  put  up  into  parcels  for  delivery,  or  for  the 
payment  of  freight.  They  may  do  so  by  stipu- 
lation in  the  bill  of  lading,  'or  by  subse-  [•534 
quent  agreement,  for  either  of  the  purposes  just 
mentioned.  The  master  is  bound  to  deliver  the 
goods  in  a  reasonable  time.  What  may  be  so, 
depends  upon  the  facilities  there  may  be  for 
the  discharge  of  the  cargo  at  the  port  of  deliv- 
ery, and  the  impediments  in  the  way  of  it. 
When  the  shipment  is  large,  or,  from  the  mas- 
ter's storage  of  it,  it  cannot  be  landed  in  a  day, 
if  he  leaves  a  part  of  it,  his  lien  upon  the 
whole  gives  him  the  power  to  ask  from  the 
consignee  of  the  merchandise  a  satisfactory 
security  for  the  payment  of  the  entire  freight 
as  called  for  by  the  bill  of  lading.    But  a  se- 
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tfurity  or  arrangement  is  all  that  he  can  ask. 
He  ma^  not  demand  that  the  whole  freight  of 
the  shipment  should  be  paid  before  the  con- 
signee has  had  the  opportunity  to  examine  his 
goods,  to  see  if  the  obligations  of  the  bill  of  lad- 
ing have  been  fulfilled  by  the  ship  owner.  Nor 
is  the  ship  bound  to  land  an  entire  shipment  in 
a  day,  for  the  proper  storage  of  the  goods  is  the 
master's  care,  and  he  may  do  it  in  such  a  way 
as  may  be  most  advantageous  to  the  ship,  tak- 
ing care  that  it  shall  not  be  done  to  the  mjury 
of  the  goods,  or  in  such  a  manner  as  to  pro- 
duce unreasonable  delay  in  the  delivery  of  them. 
And  when  landings  of  the  same  shipment  are 
made  on  different  days,  if  the  shipper  disre- 
gards the  notice  given  to  him  that  such  will 
be  the  case,  and  he  shall  not  be  present  to 
receive  the  goods,  and  has  not  made  an  arrange- 
ment to  secure  the  payment  of  the  freight,  they 
may  be  stored  for  safe  keeping  at  the  con- 
signee's expense  and  risk,  in  the  ship  owner's 
name,  to  preserve  his  lien  for  the  freight.  This 
course  was  not  pursued  in  this  case  by  the 
consignee  of  the  ship.  He  attempts  to  justify 
what  he  did  upon  the  allegation  m  his  answer 
to  the  libel,  that  the  bill  of  lading  contained  a 
stipulation,  that  the  freight  to  be  earned  on 
the  whole  shipment  was  payable  when  a  por- 
tion of  it  had  been  landed. 

The  bill  of  lading,  upon  the  face  of  it,  is  the 
ordinary  one  between  parties  for  the  transpor- 
tation of  merchandise.    The  merchandise  men- 
tioned in  it  was  to  be  carried  from  Now  York 
t^  San  Francisco  at  fixed  rates  for  freight,  with 
primage  and  average  accustomed.    There  is  no 
other  stipulation  or  condition  in  it  than  the 
undertaking    for    earrying    the    goods,    and 
535*1  *that  of  the  shipper  to  pay  the  freight. 
But  the  consignee  of  the  ship  claimed  that  the 
•tamp  upon  the  back  of  the  bill  of  lading  was 
equivalent  to  one.    So  his  counsel  contended  in 
argument.    This  stamp  was  in  red  ink,  and  was 
put  on  the  bill  of  laaing  by  the  ship's  owner. 
We  will  suppose  it  had  been  made  by  Captain 
Barnaby  before  he  signed  the  bill  of  lading. 
But  it  was  not  signed  by  the  parties,  nor  is 
there  any  proof  that  it  was  ever  recognized  by 
the  shipper  as  a  part  of  his  contract.    Nothing 
seems  to  have  been  said  about  it  when  the  bill 
of  lading  was  signed,  nor  until  it  was  claimed 
in  San  Francisco  to  be  a  part  of  it.    It  no  doubt 
has  a  relation  to  the  subject-matter  of  the  bill 
of  lading,  and  was  put  there  by  Captain  Barna- 
by for  that  purpose;  but  unless  it  received  the 
assent  of  the  shipper,  it  cannot  vary  the  obliga- 
tions of  the  contract  so  as  to  authorise  a  de- 
mand for  freight  before  the  goods  were  ready 
for  del  ivory.     The  question  we  are  now  con- 
sidering is  not  what  effect  might  be  given  to 
such  a  stamp  upon  a  bill  of  lading  by  proof 
that  the  parties,  at  the  time  it  was  made,  adopt- 
ed it  as  a  stipulation  or  agreement  that  the 
shipper  was  to  pay  the  whole  freight  upon  his 
shipment  when  a  portion  of  it  had  been  landed 
from   the  ship;   but  the  question  is,  whether 
such  a  stamp,  of  itself,  upon  a  bill  of  lading, 
can  change  the  well-known  commercial  rule  in 
respect  to  the  delivery  of  goods  and  the  pay- 
ment of  freight.     It  is  that  which  is  asked  in 
this  case  by  the  respondent.     There  is  not  a 
word  of  proof  that  tne  shippers  in  New  York, 
or  the  consignee  in  San  Francisco,  ever  regard- 
ed it  in  mxdk  a  light;  none  that  Captain  Bar- 
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naby  eonsidered  the  stamp  to  be  a  part  of  the 
bill  of  lading  assented  to  by  the  shipper,  until 
it  was  asserted  by  him  to  be  so,  in  his  answer, 
after  the  consignee  of  the  ship  had  attempted 
to  enforce  it,  as  a  part  of  the  oontraet,  upoo 
the  libelant.  It  was  properly  resisted.  The 
personal  obligation  to  pay  freight  rests  upon  a 
bill  of  lading,  when  one  has  been  given,  and  the 
payment  of  it  is  made  a  condition  of  delivery. 
The  general  rule  is,  that  the  delivery  of  the 
goods  at  the  place  of  destination,  according  to 
the  bill  of  lading,  is  necessary  to  entitle  the 
ship  to  freight.  The  conveyance  and  delivery 
is  a  condition  precedent,  and  must  be  fulfilled 
3  Kent,  218. 

*Such  a  stamp  cannot  be  considered  a  [*536 
stipulation,  according  to  the  legal  meaning  of 
that  word.  All  writers  upon  commercial  law 
use  the  word  "stipulation"  to  denote  a  particu- 
lar engagement,  which  may  be  insisted  upon« 
before  it  can  control  the  general  operation  of 
law,  or  vary  a  contract.  Such  stipulations  are 
not  uncommon  between  ship  owners  and  ship- 
pers of  merchandise,  in  charter  parties  and  in 
bills  of  lading.  But  when  done  m  either,  they 
must  be  made  in  words  sufllciently  intelligible 
to  indicate  an  agreement  that  the  operation  of 
the  law  merchant,  in  respect  to  those  instru- 
ments, is  not  to  prevail;  and  the  stipulation 
must  be  in  writing,  and  be  signed  by  the  par- 
ties, before  it  can  be  received  as  an  auxiliary 
to  explain  how  the  contract  is  to  be  performed. 
A  memorandum  or  stamp  upon  the  back  of  a 
bill  of  ladinff  is  insufficient  for  such  a  purpose, 
though  the  ship  owner  may  have  made  it  as  an 
intimation  of  his  mode  of  doing  business,  or 
that  a  practice  prevailed  in  conformity  with  it 
at  the  port  to  which  the  goods  were  to  be  car- 
ried and  delivered  to  a  consignee.  An  attempt 
was  made  to  assimilate  the  stamp  in  this  case 
to  a  memorandum  on  a  policy  of  insurance.  In 
the  first  place,  as  loose,  indefinite,  and  danger- 
ous, as  some  of  the  decisions  in  the  EhigTish 
and  American  reports  are,  concerning  memo- 
randums of  that  kind,  no  ease  can  be  found  in 
either,  in  which  effect  has  been  given  to  any 
memorandum  which  was  not  on  the  face  or  in 
the  margin  of  the  policy.  But  if  such  a  case 
can  be  found,  we  should  not  feel  ourselves  at 
liberty  to  extend  it  to  a  bill  of  lading  for  the 
transportation  of  merchandise. 

Those  instruments  of  commerce  are  construed 
by  very  different  principles  and  usages.  The 
cases  cited  by  counsel  to  show  that  the  memo- 
randums upon  the  face  of  the  one  were  anal- 
ogous to  a  stamp  put  upon  a  bill  of  lading,  do 
not  apply.  Neither  do  the  texts  from  Duer,  75, 
141,  do  so.  The  rule  in  respect  to  policies  of 
insurance  is,  that  it  is  not  material  whether 
the  written  words  of  a  poli<gr  are  inserted  in 
the  body  of  the  instrument,  or  written  on  ite 
face  or  on  the  margin  of  it;  but  they  must  be 
there  in  fact;  must  have  been  written  before 
the  execution  of  it,  or  by  mutual  consent  after 
the  execution,  and  before  the  commencement  of 
the  risk.  Thus  they  •then  form  parts  [•SST 
of  the  contract,  it  having  been  determined, 
from  the  usages  of  insurances,  that  the  parties 
contracted  in  reference  to  them,  and  that  the 
signature  and  acceptance  of  the  polioj  waa 
proof  that  they  had  done  so.  All  of  the  other 
cases  cited  are  agreements,  varying,  in  eome 
particulars,  the  payment  of  notes  oi  hand,  en- 
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tered  into  eontemporaneously  with  the  execu- 
tion of  the  notes,  and  which,  by  proofs,  were 
shown  to  have  been  meant  by  the  parties  to  be 
a  part  of  tnem.  An  attempt  was  also  made  to 
■how  that  a  practice  prevailed  in  San  Fran- 
cisco which  gave  an  enect  to  the  stamp  upon 
the  bill  of  iMing;  so  as  to  control  the  general 
rules  of  commercial  law  in  respect  to  the  pay- 
ment of  freight,  and  the  delivery  of  merchan- 
dise from  ships.  Whatever  may  be  the  prac- 
tice there,  or  however  general  it  may  be,  it  is 
too  recent  in  its  use  to  make  an  exception,  on 
the  ground  that  it  was  a  custom.  Tlie  trade  of 
San  Francisco  is  already  large;  every  day  de- 
velops its  resources  and  the  advantages  of  its 
position  for  commerce.  No  doubt  it  has  not  as 
yet  those  facilities  for  the  landing  of  merchan- 
dise and  loading  of  ships  which  our  older  ports 
have;  but  that  will  not  give  to  any  practice 
there»  however  general  it  may  have  become,  the 
force  of  custom  to  release  its  merchants  from 
the  obligation  of  an  ordinary  bill  of  lading.  If 
inconveniences  exist  in  the  particular  just  men- 
tioned, it  will  be  best  for  the  merchants  of  San 
Francisco,  and  those  with  whom  they  deal  in 
other  parts  of  the  world,  that  the  contract  of 
a  hill  of  lading  should  have  its  fixed  meaning 
and  obligation,  and  that  it  is  only  alterable  bv 
express  stipulations  made  in  the  way  which 
has  been  already  stated  in  the  decision. 

llie  testimony,  however,  in  this  case  shows 
a  verj  uncertain  opinion  and  a  fluctuating  prac- 
tice in  San  Francisco  upon  the  subject  of  the 
delivery  of  shipments  of  goods  and  the  payment 
of  freiffht;  that  such  a  demand  as  was  made 
upon  the  libelant  to  pay  his  freight  upon  all  the 
merchandise  mentioned  in  his  bill  of  lading 
when  only  a  portion  of  it  had  been  landed  upon 
the  wharf,  htM  only  been  acquiesced  in  by  many 
of  the  merchants  there  to  avoid  trouble,  to  get 
early  possession  of  their  importations,  and  from 
an  unwillinffness  to  be  troubled  with  lawsuits. 
There  are  iQso  differences  of  opinion  as  to  the 
538*]  efficacy  *of  such  a  tftamp  as  there  was 
upon  the  bill  of  lading^  in  this  case,  many  of 
them,  from  their  experience  and  knowledge  of 
trade  elsewhere,  having  a  more  correct  appre- 
hension of  the  commercial  law  than  the  reverse 
of  it,  which  was  attempted  to  be  imposed  upon 
the  libelant.  Kor  can  any  previous  assent  to 
the  usage  of  a  particular  firm  engaged  in  the 
shipping  business,  though  acquies<»d  in  hj  one 
«who  had  had  other  dealings  with  it,  be  mter- 
preted  into  an  agreement  so  as  to  deprive  him 
of  a  right  under  an  ordinary  bill  of  lading  sub- 
MQuently  made. 

The  view  which  we  have  given  of  this  case 
determines  the  whole  controversy.  It  compre- 
hends every  point  raised^  the  record,  or  made 
in  the  argument  of  it.  The  respondent  having 
in  the  first  instance  demanded  the  entire  freight 
called  for  by  the  bill  of  lading,  without  any 
right  to  do  so,  and  having  refused  to  deliver  the 
merchandise  belonging  to  the  libelant  when  the 
last  parcel  of  it  was  landed  on  the  wharf,  and 
when  the  freight  due  upon  the  whole  of  it  was 
tendered,  on  the  ground  that  there  were  due 
diarges  for  cartage  and  storage,  did  so  without 
color  of  law  for  such  refusal.  Our  judgment  is, 
that  those  charges  must  be  paid  by  the  respond- 
ent, and  we  shall  reverse  the  decision  of  the 
court  below,  and  direct  a  mandate  to  be  sent  to 
the  dreuit  court  to  order  a  decree  for  the  libel- 
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ant  for  the  sum  of  $4,367.45,  with  interest  from 
the  2d  day  of  November,  18o5.  9th  vol.  Stat,  at 
L.  181. 

The  sum  mentioned  is  proved  to  have  been  the 
value  of  the  libelant's  merchandise  after  freight 
and  primage  had  been  deducted,  when  it  was 
wrongfully  detained  by  the  respondent.  The  re- 
spondent will  also  be  charged  with  the  costs 
which  have  been  incurred  in  the  prosecution  of 
this  libel. 

"Mr,  Justice  Daniel  dissents  to  the  decision 
in  this  case,  upon  the  grounds  that  the  court  of 
admiralty  in  this  country,  as  in  England,  can 
take  no  cognizance  of  charter-parties  or  bills  of 
lading,  and  because  this  case  was  within  the 
plain  jurisdiction  of  the  courts  of  the  state  of 
California,  either  at  common  law  or  in  equity. 


ALTON  R.  EASTON,  Plff.  in  Err^ 

THOMAS  L.  SAUSBURY. 

(See  &  C  21  How.  420-482.) 

199W    Madrid    oertifieaie — looofed    within    one 
year — estoppel  hy  deed, 

A  holder  of  a  New  Madrid  certificate  bad  a  right 
to  locate  it  on  any  of  the  public  lands  which  had 
been  authorised  to  be  sold. 

All  New  Madr'  ^  warrants  not  located  within  one 
year  from  the  2Ut4i  of  April,  1822,  are  null  and  void. 

Where  a  conveyance  was  made  by  one  not  having 
the  legal  title,  bat  afterwards  under  the  act  of  183o, 
the  report  of  the  commissioners  was  confirmed  to 
Bell  and  his  legal  representatlTes,  the  legal  title 
rested  In  him ;  it  Inured,  by  wa^  of  estoppel  to  his 
grantee,  and  those  who  claim  by  deed  under  him. 

Argued  Feb.  18, 18S9.    Decided  Mar.  7, 1859. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  case  arose  upon  a  petition  filed  in  the  St. 
Louis  court  of  common  pleas,  by  the  plaintiff  in 
error,  to  settle  the  title  to  certain  lots. 

The  case  was  finally  submitted  to  the  oourt 
on  an  agreed  statement,  which  is  set  out  in  full 
in  the  opinion  of  this  court.  The  court  having 
entered  a  iudgment  in  favor  of  the  defendant, 
the  plaintiff  took  an  appeal  to  the  supreme 
court  of  the  state  of  Biissouri,  which  oourt  af- 
firmed the  judgment  of  the  court  below;  where- 
upon the  plaintiff  sued  out  this  writ  of  error. 

Mr.  H.  R.  Oaaable  and  O.  Oibaon,  for 
plaintiff  in  error: 

1.  The  title  under  which  the  plaintiff  claims 
was  good  against  the  United  States. 

Lee  Bote  v.  Dramell,  4  How.  449 ;  Stoddard  r. 
Chamher8,2  How.  284;  Mills  t.  Stoddard,  8 
How.  304;  Menard  v.  Maseey,  8  How.  310;  De- 
lauriere  v.  Emieon,  15  How.  526;  Eoffnagle  v. 
Anderson,  7  Wheat.  212. 

The  survey  made  by  the  surveyor  general,  its 
return  by  him  to  the  recorder  of  land  titles,  the 
issuing  of  a  patent  certificate  by  that  officer, 
and  of  a  patent  by  the  President  of  the  United 
States,  were  all  acts  done  by  the  proper  officers 
of  the  United  States;  and  the  question  is  now 
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for  the  first  time  raised  in  this  oourt,  as  to  the 
effect  of  these  acts  as  against  the  United  States. 

This  Question  was  not  only  not  decided  in 
Mills  ▼.  titoddard,  or  Btoddard  ▼.  Ohamher$,  hut 
the  point  was  not  involved  in  those  oases,  nor 
raised  hy  the  counsel.  On  the  contrary,  in^iod- 
dard  ▼.  ChamherSj  2  How.  295,  the  inquiry  was, 
as  stated  by  this  court,  "whether  the  defendant 
(Chambers)  had  any  title  as  against  the  plain- 
tiffs." 

2.  The  land  was  subject  to  be  disposed  of  by 
the  government  during  the  existence  of  the  bar, 
from  1829  to  1832,  to  any  person  or  in  any  man- 
ner, and  was  then  open  to  entrjr  or  location. 

And  the  plaintiff  had  the  right  during  this 
time  to  perfect  his  title.  But  had  the  plaintiff 
applied  for  a  patent  during  the  War,  he  would 
have  been  properlv  answered  by  the  officers  of 
the  government,  that  two  patoits  could  never 
issue  by  the  government  for  the  same  land,  un- 
der the  same  title,  and  to  the  same  person;  and 
that,  as  his  patent  passed  any  title  the  govern- 
ment might  nave,  a  second  patent  could  add  no 
strength  to  his  claim. 

This  case  is  distinguishable  from  the  one  of 
MillB  V.  Stoddard  in  this,  that  there  Mills'  title 
was  not  complete  until  after  the  revival  of  the 
reservation;  he  had  a  mere  equity.  Here  the 
title  was  complete  before  the  passage  of  the  act 
of  1832. 

The  patent  was  not  void  as  against  the  gov- 
ernment. It  continued  to  claim  the  land  in 
New  Madrid,  in  lieu  of  which  this  patent  issued. 
In  all  the  cases  decided  in  this  court  on  this 
subject,  it  is  held  that  if  the  patent  had  issued 
during  the  War,  it  would  have  passed  the  title. 
Yet,  where  does  the  President  derive  his  author- 
ity to  issue  a  patent  upon  proceedings  utterly 
void,  even  as  against  the  government;  and  if  he 
had  any  such  authority  n*om  1829  to  1832,  he 
surely  posseted  it  in  1827,  and  we  invoke  it  in 
this  case. 

Menard  t.  Maasey,  8  How.  816. 

A  patent  merges  all  former  proceedings. 

Bagnell  v.  Broderiok,  13  Pet.  436. 

A  bona  fide  transfer  of  the  title  in  fee  to  the 
property  by  the  President*  for  a  valuable  con- 
sideration, was  a  sale  within  the  saving  clause 
of  the  act  of  1836.  What  is  more  reasonable  or 
just  than  to  suppose  that  Congress  did  not  in- 
tend tiiat  when  a  title  had  been  completed  for 
a  valuable  oonsideration  moving  to  the  govern- 
ment, it  should  not  be  defeated  in  favor  oi 
elaimants,  who  had  very  doubtful  if  any  claim 
at  all  against  the  government.  Tliis  does  not 
ooofiict  with  Stoddard  ▼.  Ohambers,  or  MilU  v. 
Stoddard;  for  there  the  confirmation  related 
back  to  the  passage  of  the  act  of  1832,  and  Pd- 
tier's  patent  was  not  then  issued.  The  fee  was 
still  in  the  government. 

Mr,  T.  Ewlnst  for  defendant  in  error: 

The  New  Madrid  certificate  was  a  gift.  The 
Spanish  succession  was  a  right  which  the  Unit- 
ed States  was  bound  to  respect,  both  by  the 
treaty  stipulation  and  the  law  of  nations. 

Delas9U8  v.  United  Staite3,9  Pet.  133. 

The  plaintiff  has,  therefore,  no  equity  as 
asainst  the  defendant,  or  as  against  the  United 
States.  In  order  to  recover,  ne  must  show  a 
tiUe  according  to  law.  He  must  receive  the 
ffift  subject  to  all  the  restrictions  imposed  by 
the  donor. 
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The  case  is  well  presented  in  the  opinion  of 
the  supreme  court  of  Missouri  (fran  which  tha 
counsel  quoted). 

llie  location  of  their  warrant,  bftng  against 
law,  was  void.  In  equivalent  words,  the  war- 
rant was  unlocated,  and  in  that  condition  it  was 
an  unlocated  warrant  on  the  26th  of  April,  1823, 
and  on  that  day  all  unlocated  warrants  were, 
by  the  act  of  Congress  of  April  26, 1822,  ch.  40, 
declared  "null  and  void."  There  could  be  no  lo- 
cation of  them  thereafter.  The  attrition  of  the 
court  was  not  called  to  this  provision  of  the  act 
of  1822,  in  the  case  of  Stodaard  v.  Ohamhera. 

2.  The  location  made  on  Nov.  16,  1816,  bdng 
on  forbidden  ground,  was  void^ 

The  location  being  void,  was  as  if  it  had  never 
been.  Having  been  issued  while  che  savins  in 
favor  of  the  Spanish  title,  which  is  an  immied 
prohibition,  was  in  force,  the  patent  as  wdl  as 
the  location,  was  void,  because  "issued  against 
law." 

2  How.  318;  8  How.  332. 

The  patent  then,  ^ich  was  void  oft  origins, 
had  not  become  valid  on  the  28th  of  Mav,  1830, 
when  the  first  series  of  statutes  saving  the 
Spanish  claims  expired;  for  a  void  patent  has 
no  more  the  faculty  of  creating  itself,  making 
itself  out  of  nothing,  than  a  voia  location.  The 
United  States  alone  can  pass  the  title  to  its 
lands.  It  requires  the  concurrent  act  of  the 
Le^slative  and  Executive  Departments.  The 
legislature  forbade  the  transfer  of  this  title  up- 
on this  warrant  of  location.  The  Executive  is- 
sued a  patent — ^the  act  was  unauthorized  and 
void.  It  was  not  the  patent  of  the  United 
States,  for  it  was  issuea  without  authority  of 
law. 

9  Cranoh,  99;  2  How.  318;  8  How.  332. 


Mr.  Justice  MoItoaB  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  oourt  of 
the  state  of  Missouri. 

The  parties  agreed  as  to  the  facts  in  this  case, 
in  order  that  the  points  of  law  might  be  ruled 
by  the  court. 

On  the  9th  of  July,  1811,  there  were  con- 
firmed to  James  Smith,  by  the  commissioners 
for  the  adjustment  of  titles  to  land  in  the  ter- 
ritory of  Missouri,  lots  nine  and  ten  (9  and  10). 
containing  two  arpents  of  land  in  the  village  of 
Little  Prairie,  in  the  county  of  New  Madrid, 
state  of  Missouri.  Afterwards  *these  [*429 
lots,  while  still  owned  by  said  Smith,  were 
materially  injured  by  earthquakes,  and  proof 
thereof  was  made  before  the  recorder  of  land 
UUes  at  St.  Ijouis,  on  the  16th  of  November, 
1815;  whereupon,  there  was  issued  by  said  re- 
corder, to  said  James  Smith,  a  certificate  of  new 
location  (commonly  called  a  New  Madrid  cer- 
tificate ) ,  numbered  159.  On  the  22d  of  October, 
1816,  said  Smith  and  wife  conv^ed  to  Rufus 
Eastern  the  said  two  arpents  in  Little  Prairie, 
and  assigned  to  him  the  ri^ht  to  locate  other 
lands  under  said  certificate  m  lieu  of  the  land 
so  injured,  and  also  conveyed  to  said  Eastos 
the  land  that  might  be  located  by  means  of  said 
certificate.  On  the  16th  of  November,  1816, 
Easton  gave  notice  to  the  surveyor  general  of 
said  territory  of  Missouri  of  the  location  of  said 
certificate  on  a  tract  of  land  about  two  mUei 
west  of  the  city  of  St.  Louis,  and  demanded  a 
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mnrey  thereof.  In  March,  1818,  a  smrey  was 
made,  by  direction  of  the  surrevor  genefml,  in 
pursuance  of  said  selection  and  was  duly  re- 
turned  and  approved  by  said  sunreyor  general; 
said  survey  is  numbered  2,491,  and  uie  land 
thereby  dcsismtted  embraces  the  land  in  con- 
troversy, and  is  within  St.  Louis  township,  in 
St.  Louis  county,  Missouri.  By  virtue  of  the 
premises,  Easton  held  said  land,  claiming  the 
same  until  1826,  when  he  conveyed  the  same  to 
William  Russell.  On  the  28th  day  of  Mav, 
1827,  the  United  States  issued  a  patent  on  said 
location  for  said  land  to  James  Smith  or  his  le- 
sal  representatives.  On  the  19th  of  January, 
1839,  William  assigned  and  conveyed  all  his  in- 
tereat  in  said  land  to  J.  G.  Easton,  who,  on  the 
18th  of  March,  1845,  conveyed  and  assigned  the 
same  to  plaintiff.  Defendant  is  in  possession 
of  the  land  described  in  the  ^tition,  and  the 
same  is  within  the  boundaries  indicated  by  said 
survey  and  patent. 

On  the  20th  of  January,  1800,  a  concession 
was  made  by  the  Spanish  lieutenant-ffovemor, 
to  one  Mordecai  Bell,  of  three  hundred  and  fif- 
ty axpents  of  land,  including  the  premises  in 
controversy.  The  representatives  of  Mordecai 
Bell,  on  the  29th  of  June^  1808,  presented  the 
elaim  for  said  land,  together  with  a  descriptive 
plat  of  survey  thereof,  to  the  board  of  commis- 
sioners for  the  adjustment  of  land  titles  in  the 
territory  of  Missouri.  The  documents  showing 
430*]  said  claim,  and  the  derivative  *title 
from  Mordecai  Bell,  were  dulv  recorded  in  1808 
t^  the  recorder  of  land  titles  for  the  territory  ot 
Missouri.  And  on  the  4th  day  of  July,  1836, 
the  United  States  confirmed  said  claim,  accord- 
ing to  said  plat  of  survey,  to  the  legal  repre- 
smtative  of  M.  Bell ;  a  survey  of  said  confirma- 
tioD    was  made  by  authority  of  the    United 

States  in  ,  and  is  numbered  3,026.    Said 

survey  embraces  the  land  in  dispute;  and  all 
the  title  of  the  confirmee,  by  the  act  of  1836,  Is 
in  the  defendant.  The  survey  numbered  2,491, 
and  also  the  patent  dated  28th  of  May,  1827, 
are  in  due  form  of  law;  but  defendant  does  not 
admit  the  authority  of  the  officers  of  the  United 
States  to  make  the  one  or  issue  the  other,  nor 
that  the  same  were  made  or  issued  under  any 
law.    It  is  admitted  that  the  land  in  controver- 

2  is  worth  more  than  $2,000;  that  if  the  court 
ould  be  of  opinion  that  the  plaintiff  is  entitled 
to  recover,  it  is  agreed  that  the  damages  shall 
be  fixed  at  one  cent,  and  the  monthly  value  of 
the  premises  at  $1.  Either  party  is  at  liberty 
to  turn  this  case  into  a  bill  of  exceptions,  and 
thereon  prosecute  a  writ  of  error,  or  take  an 
appeal  to  the  supreme  court  of  the  state  of  Mis- 
souri, or  of  the  united  States.  It  is  admitted 
that  survey  No.  3,026  was  made  under  the  au- 
thority of  the  United  States,  but  the  plaintiff 
may  dispute  the  power  of  the  United  States  as 
regards  both  the  confirmation  of  1836  and  the 
survey  No.  3,026. 

It  is  admitted  that  the  plaintiff  had,  at  the 
commencement  of  this  sidt,  all  the  title  that 
was  invested  in  said  James  Smith,  or  his  repre- 
■entatives,  by  the  New  Madrid  location  and  pat- 
ani  above  menticmed. 

It  wDl  be  observed  that  this  controversy  aris- 
es between  a  New  Madrid  title  and  a  Spanish 
concession.  A  holder  of  a  New  Madrid  certifi- 
cate had  a  right  to  locate  it  on  any  of  the  pub- 
lic lands  which  had  been  authoriced  to  be  sold. 
21  How. 


This  daim  came  into  the  hands  of  Alton  R. 
Easton,  the  plaintiff  in  error.  It  was  surveyed 
in  March,  1818,  and  the  28th  of  May,  1827,  the 
United  States  issued  a  patent  to  James  Smithy 
or  his  legal  representatives. 

From  1808  to  the  26th  of  May,  1829,  reserva- 
tions were  made  from  tittie  to  time  to  satisfr 
certain  claims,  but  from  that  time  *they  [*43l 
ceased,  until  renewed  by  the  act  of  the  9th  of 
July,  1832.  During  this  period,  it  is  under- 
stood  by  the  plaintiff  in  error,  the  "land  in  quee* 
tion  was  subject  to  be  disposed  of  to  any  person, 
or  in  any  manner,  and  was  then  open  to  entry  or 
location.  And  it  is  urged  that  the  plaintiff  had 
the  right  during  this  ume  to  perfect  his  title.** 

The  President  of  the  United  States  has  no 
right  to  issue  patents  for  land,  the  sale  of  which 
is  not  authorized  by  law.  In  the  case  of  Btod- 
dard  v.  Ohamhen,  2  How.  318,  it  is  said :  ^The 
location  of  Chambers  was  made  on  lands  not  lia- 
ble to  be  thus  appropriated,  but  expressly  re- 
served; and  this  was  the  case  when  his  patent 
was  issued."  Had  the  entry  been  made  or  the 
patent  issued  after  the  26th  of  Mav,  1829,  when 
the  reservation  ceased,  and  bef otc  it  was  revived 
by  the  act  of  1832,  the  title  of  the  defendant 
could  not  be  contested. 

Nothing  was  done  to  give  Easton's  title  valid- 
ity, from  the  cessation  of  the  reservation,  in 
1829,  until  its  revival,  in  1832.  His  entry  was 
made  in  1818,  and  on  the  28th  of  May,  1827,  his 
patent  was  issued.  The  land  located  and  pat- 
ented, having  been  reserved,  was  not  liable  to  be 
appropriated  by  his  patent.  Whether  the  with- 
drawid  of  the  patent  migiit  have  been  procured, 
or  a  new  one  instituted,  it  is  not  neoessary  to 
inquire.    No  such  attempt  was  made. 

But  it  seems  by  the  act  of  the  26th  of  April, 
1822,  it  was  provided  that  all  warrants  under 
the  New  Madrid  act  of  the  15th  of  February, 
1815,  which  shall  not  be  located  within  one  year, 
shall  be  held  null  and  void.  This  law  is  deci- 
sive upon  this  point;  all  New  Madrid  warrants 
not  located  within  one  year  from  the  26th  of 
April,  1822,  are  null  and  void.  Smith's  or 
Easton's  certificate  for  the  New  Madrid  claim 
was  void,  and  also  his  patent  when  issued,  un- 
der the  paramount  daim  of  Bell,  whose  title 
was  confirmed  by  the  act  of  the  4th  of  July, 
1836.  Bell  made  the  conveyance  to  Mack^, 
not  having  the  legal  title;  but  when,  under  the 
act  of  1836,  the  report  of  the  commissioners  was 
confirmed  to  Bell  and  his  legal  representatives, 
the  l^;al  title  vested  in  him  and  inured,  by  way 
of  estoppd,  to  the  grantee  and  those  who  claim 
by  deed  under  him.  Stoddard  y.  OhamberM,  2 
How.  317. 

*There  was  no  period  from  the  entry  [*432 
and  patent  of  the  New  Madrid  claim  in  which 
that  claim  was  valid.  The  location  was  not 
only  voidable,  but  it  was  absolutely  void,  as  it 
was  made  on  land  subject  to  a  prior  right.  And 
under  the  act  of  1822,  all  New  Madrid  warrants 
not  located  within  a  year  from  that  date,  were 
declared  to  be  void. 

Whether  we  look  at  the  confirmatory  act  of 
1836,  which  vested  the  title  in  the  confirmee, 
or  to  the  New  Madrid  title  asserted  against  it, 
it  is  clear  that  the  New  Madrid  title  ia  toUhoui 
validity,  and  that  the  fee  ie  vetted  in  the  gran' 
tee  of  Bell. 
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Dbo.  Tmmm, 


SAMUEL  PEARCE,  Plff.  in  Brr^ 

V, 

THE  MADISON  AND  INDIANAPOLIS  RAIL- 
ROAD COMPANY  and  The  Peru  and  Indian- 
apolis Railroad  Company. 

(See  8.  C.  22  How.  441-446.) 

Power  of  conaolidated  railroad  oorforation — not 
to  biiy  Bteamhoai — peraonM  dealing  vMh, 
must  take  notice  of  potoera — indoreee  muet. 

Where  separate  Indiana  railroad  corporations, 
created  to  construct  distinct  lines  of  railroad,  were 
consolidated  by  a^eement,  and  the  president  of 
the  consolidated  company  gare  notes  in  its  name  in 
payment  for  a  steamboat,  to  mn  in  connection 
with  the  railroads;  the  rights,  duties,  and  obliga- 
tions of  the  separate  corporations  being  defined  in 
the  laws  of  Indiana,  under  which  they  were  organ- 
ised.. Held,  that  there  was  no  authority  of  law  to 
consolidate  these  corporations,  and  to  place  both 
under  the  same  management  or  to  subject  the 
capital  of  the  one  to  answer  for  the  liabilities  of 
the  other. 

Also  held,  that  the  managers  of  these  corpora- 
tions had  no  power  to  establish  a  steamboat  line  to 
run  in  connection  with  the  railroads. 

I'ersons  den  Hog  with  the  managers  of  a  corpora- 
tion must  take  notice  of  the  limitations  Imposed 
upon  their  authority  by  the  act  of  incorporation. 

In  suit  on  notes  by  an  indorsee;  held,  that  the 
corporation  had  not  the  capacity  to  make  the  con- 
tract, in  the  fQlilllment  of  which  they  were  exe- 
cuted. 

Submitted  Mar.  1, 1859.  Decided  Mw.  11, 1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
SUtea  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below,  hy  the  appellant,  as  assignee  of 
William  McClain,  on  five  promissory  notes,  for 
$1,000  each. 

The  defendants  demurred  to  each  of  the  spe- 
cisl  counts  contained  in  the  declaration.  The 
court  below  sustained  the  demurrers,  and  en- 
tered a  final  judement  for  the  defendants; 
whereupon  the  plaintiff  took  an  appeal  to  this 
court. 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Me»8r^.  Olimrloa  Fox  and  O.  H.  Smith,  for 
theplaintiff  in  error: 

The  contract  for  the  purchase  of  the  boat, 
after  it  was  executed  b^  tne  ddivery  of  the  boat 
to  the  appellees,  was  binding  upon  them,  and  it 
does  not  lie  with  them  to  take  advantage  of 
their  own  wrong,  by  rescinding  their  contract 
and  keeping  the  ooat. 

16  Eng.  £aw  ft  Eq.  696. 

But  even  if  the  contract  was  void,  the  boat 
remained  in  the  hands  of  the  appellees,  ^e  prop- 
erty of  the  payee  of  these  notes,  and  he  could 
have  maintained  replevin  or  detinue  for  the 
property  before  it  was  sold  by  the  appellees,  and 
converted  to  their  own  use. 

1  Chit.  PI.  Utle  Replevin,  p.  162,  ed.  1855. 

If  the  possession  of  the  boat  was  obtained  by 
the  appellees  under  a  void,  contract,  and  they 
sold  the  boat  and  converted  the  proceeds  to 
their  own  use,  the  payee  of  the  notes  could  have 
maintained  an  action  of  trover  and  conversion 
against  the  appellees  for  his  damages. 

1  Chit.  PL  title  Trover,  p.  146,  ed.  1856;  16 
East,  6;  1  A.  &  E.  626;  2  Wend.  452;  7  Conn. 
487;  2  McLean,  145;  9  Mass.  297;  2  Aik.  255. 

Nora. — lAahUit^  of  a  eoneoUdated  rattroed  com- 
fofiy  for  the  deltte  of  ita  predecessor — see  nots^  28 
UR.  A.  281. 
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After  the  boat  was  wtUd,  It  was  competent  to 
waive  the  tort  and  bring  an  action  of  indebita- 
lus  aestimpeit. 

5  Pick.  285;  5  Bladcf.  14;  1  Taunt.  112; 
Bam.  &  C.  94;  4  Phil.  Ev.  110;  8  N.  BL  889;  1 
Chit.  pi.  title  of  the  Election  of  Actions,  ed. 
1855,  p.  207. 

The  objection  urged  in  the  circuit  court  was, 
that  as  the  notes  were  executed  by  the  consoli- 
dated company,  they  cannot  be  sued  jointly  up- 
on them,  since  the  consolidation  was  dissc^ed. 
The  answer  to  this  is : 

1.  That  they  cannot  be  sent  separately,  with- 
out hazarding  a  plea  in  abatement  for  the  non- 
joinder of  the  other  joint  contractor. 

Chit.  pi.  ed.  1855,  p.  452,  notes  and  author- 
ities. 

2.  The  consolidation  was  formed  by  the  ap- 
pellees; the  notes  were  given  by  them  jointly; 
Ihe  dissolution  was  of  the  consolidation  and  not 
of  the  incorporation  of  the  appellees,  and  could 
not  discharge  their  joint  liability. 

'  17  Jurist,  1103;  6Enff.R.R.Ca8. 177;  7Eng. 
L.  &  Eq.  124;  1  Eng.  R.  R.  Cas.  58. 

These  companies  stood  after  the  dissolution 
of  the  consolidation,  upon  the  same  principle,  as 
to  their  debts,  that  the  individuals  composing  a 
mercantile  firm  do  after  the  dissolution  of  the 
partnership,  as  to  the  firm  debts. 

Ang.  &  A.  Corp.  643,  644,  648;  1  Eng.  R.  R. 
Cas.  58,  68;  14  Eng.  L.  ft  Eq.  9;  19  E^.  L.  ft 
Eq.  87 ;  1  Am.  Rw.  Cas.  96. 

nr.  T«  A*  Hendrleka  for  defendants  in  er- 
ror. 

Mr.  Justice  Oaaspbell  delivered  the  opinion 
of  the  court: 

The  defendants  are  separate  corporations,  ex- 
isting under  the  laws  of  Indiana,  and  were  cre- 
ated to  construct  distinct  lines  of  railroad  that 
connect  at  Indianapolis,  in  that  stae.  The 
plaintiff  is  the  assignee  of  five  promissorv  note^ 
that  were  executed  under  conditions  set  forth  in 
the  declaration,  and  of  which  he  had  notice.  The 
two  corporations  (defendants),  some  time  be- 
fore the  date  of  the  notes,  were  consolidate!  by 
agreement,  and  assumed  the  name  of  the  Madi- 
son, Indianapolis,  ft  Peru  Railroad  Company, 
and  under  tnat  name,  and  under  a  oommoii 
board  of  management,  conducted  the  busineoa  of 
both  lines  of  rSnd! 

While  the  business  ol  the  two  oorporations 
was  thus  directed  and  managed,  the  president 
of  the  consolidated  company  gave  these  notes 
in  its  name  in  payment  for  a  steamboat,  which 
was  to  be  employed  on  the  Ohio  river,  to  run 
in  connection  witn  the  railroads.  After  the  ex- 
ecution of  the  notes,  and  the  acquisition  of  the 
boat,  this  relation  between  the  corporations  was 
dissolved  by  due  course  of  law,  ana,  st  the  com- 
mencement of  the  suit,  each  corporation  was 
managing  its  own  affairs.  The  plaintiff  claims 
that  the  two  corporations  are  jomtljr  bound  for 
the  payment  of  the  notes,  but  the  circuit  court 
sustained  a  demurrer  to  the  declaration. 

The  rights,  duties,  and  obligations  of  the  de- 
fendants are  defined  in  the  acts  of  the  legisla- 
ture of  Indiana,  under  which  they  were  organ- 
ized, and  reference  must  be  had  to  these,  to 
^ascertain  the  validity  of  their  eon-  [*4k4S 
tracts.  They  empower  the  defendants  reapee- 
tively  to  do  all  that  was  necessair  to  eonstrnot 
and  put  in  operation  a  railroad  between  the 
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eitiet  wliidi  are  named  in  the  aeta  of  incorpora- 
tion. There  was  no  authority  of  law  to  consoli- 
date these  corporations,  and  to  place  both  under 
the  same  management,  or  to  suDJect  the  capital 
of  the  one  to  answer  for  the  liabilities  of  the 
other;  and  so  the  courts  of  Indiana  have  deter- 
mined. But  in  addition  to  that  act  of  illegal- 
ity, the  managers  of  these  corporations  es&b- 
Kshed  a  steamboat  line  to  run  in  connection 
with  the  railroads,  and  therein  diverted  their 
capital  from  the  objects  contemplated  by  their 
diarters,  and  exposed  it  to  perils,  for  which  they 
afforded  no  sanction.  Now,  persons  dealing 
with  the  managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon  their  au- 
thority by  the  act  of  incorporation.  Their  pow- 
ers are  conceded  in  consideration  of  the  adfvan- 
tage  the  public  is  to  receive  from  their  discreet 
and  intelligent  employment,  and  the  public  have 
an  interest  that  neither  the  managers  nor  stock- 
holders of  the  corporation  shall  transcend  their 
authority.    Jn  MtGregcr  ▼.  The  Official  Mana- 

fer  of  the  Deal  and  Dover  BaUway  Co.  16  Eng. 
«.  ft  Eq.  180,  it  was  considered  that  a  railway 
company  incorporated  by  act  of  Parliament  waa 
bound  to  apply  all  the  funds  of  the  company  for 
the  purposes  directed  and  provided  for  Yfv  the 
act,  and  for  no  other  purpose  whatever,  and  that 
a  contract  to  do  something  beyond  these  was  a 
eontnuBi  to  do  an  ill^;al  act,  the  illegality  of 
which,  appearing  l^  the  provisions  of  a  public 
act  of  Parliament,  must  oe  taken  to  be  known 
to  the  whole  world.  In  Oolenum  v.  The  Eaaiem 
Counties  RaiUcay  Co,  10  Beav.  1,  Lord  Lang- 
dale,  at  the  suit  of  a  shareholder,  restrained  the 
corporation  from  using  its  funds  to  establish  a 
steam  communication  between  the  terminus  of 
the  road  (Harwich)  and  the  northern  ports  of 
Europe.  The  directors  of  the  company  vindi- 
cated the  appropriation  as  beneficial  to  the  com- 
pany, and  similar  arrangements  were  not  un- 
nsim]  among  railway  companies.  Lord  Lang- 
dale  said:  ^Ample  powers  are  ^ven  for  the 
purpose  of  oonstmcting  and  maintaining  the 
railway,  and  for  doing  all  those  thiim  required 
for  its  proper  use  when  made.  But  lapprehend 
444*]  that  it  has  *nowhere  been  statea  that  a 
railway  company,  as  such,  has  power  to  enter 
into  all  sorts  of  other  transactions.  Indeed,  it 
has  been  very  properly  admitted  that  railway 
companies  have  no  right  to  enter  into  new 
trades  or  businesses  not  pointed  out  by  the  acts. 
But  it  has  been  oontendea  that  they  have  a  right 
to  pledge,  without  limit,  the  funds  of  the  com- 
pany for  the  encouragement  of  other  transac- 
tions, however,  various  and  extensive,  provided 
that  the  object  of  that  liability  is  to  increase 
the  traffic  upon  the  railway,  and  thereby  to  in- 
crease the  profit  to  the  shareholders. 

There  is,  however,  no  authority  for  anything 
of  thi^  kind.  It  has  been  stated  that  these 
things,  to  a  small  extent,  have  been  frequently 
dcme  since  the  establishment  of  railways;  but 
imleaa  the  acts  so  done  can  be  proved  to  be  in 
conformity  with  the  powers  given  by  the 
special  acts  of  Parliament,  under  whidi  these 
aeta  are  done,  they  furnish  no  authority  what- 
ever. In  The  East  Ang,  BaUway  Company  v. 
The  Eastern  Counties  RaUway  Company,  11  C. 
B.  {fB  Eng.)  803,  the  court  says  the  statute  in- 
corporating the  defendants'  company  gives  no 
atitnority  respecting  tlie  bills  in  Parliament  I 
21  How. 


promoted  by  the  plaintiffs,  and  we  are  therefore 
bound  to  sa^  that  any  contract  relating  to  such 
bills  is  not  justified  by  the  act  of  Parliament,  is 
not  within  the  scope  of  the  authority  of  the 
company  as  a  corporation,  and  is  therefora 
void." 

We  have  selected  these  cases  to  illustrate  the 
principle  upon  which  the  decision  of  this  case 
nas  been  made.  It  is  not  a  new  principle  in  the 
jurisprudence  of  this  court.  It  was  declared  in 
the  early  case  of  head  v.  Providence  Insurance 
Company,  2  Cranch,  127,  and  has  been  re- 
afiirmed  in  a  number  of  others  that  followed  it. 
Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Perrime 
V.  Ches,  d  Del.  Can,  Co,  9  How.  172. 

It  is  contended,  that  because  the  steamboat 
was  delivered  to  the  defendants,  and  has  been 
converted  to  their  use,  they  are  responsible.  It 
is  enough  to  say,  in  reply  to  this,  tluit  the  plain- 
tiff was  not  the  owner  of  the  boat,  nor  does  he 
claim  under  an  assignment  of  the  owner's  inter- 
est. His  suit  is  instituted  on  the  note,  as  an 
indorsee;  and  the  onlv  question  is,  had  the 
corporation  the  capacity  to  make  the  contract, 
in  *the  fulfilment  of  whidi  they  were  [*445 
executed.  The  opinion  of  the  court  is,  that  it 
was  a  departure  from  the  business  of  the 
corporation,  and  that  their  officers  exceeded 
their  authority. 

Judgment  affirmed. 


THE  UNITED  STATES,  Appte,, 

V, 

CHARLES  FOSSATT. 
(Bee  &  C.  21  How.  446,  444.) 

Praeiiee — order  of  eases-rafter    mandate    H 
court  below,  no  appeal  tUl  final  decision. 

No  case  can  be  taken  op  oat  of  its  order  on  the 
docket,  where  private  Interests  only  are  oobp 
cerned. 

The  only  cases  where  this  rule  does  not  apply, 
are  those  In  ikhlch  the  question  in  dispute  will  em- 
barrass the  government  while  it  remains  onset* 
tied. 

When  a  case  is  sent  to  the  court  below  by  a  man- 
date from  this  court,  no  appeal  will  lie  from  any 
order  or  decision  of  the  court,  until  it  has  passed 
its  final  decree  in  the  case. 

Argued  Feh,  tS.  1859.     Decided  Feb,  t8,  1859. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
California. 

The  case  appears  in  the  opinions  of  the  court. 

See,  also,  61  U.  8.  (20  How.)  413,  for  a  report 
of  this  case,  when  before  this  court  at  the  last 
term. 

Messrs.  J*  8.  Blaek,  Atty.  Gen.,  and  B. 
Johnson  for  appellants. 

Messrs.  J.  A*  BAjard,  Oeow  M.  Badsovt 
J.  M.  Oarllale  and  llelara«  for  appellee. 

On  a  motion  to  order  this  case  for  argument 
on  a  day  certain. 


Mr.  Chief  Justice  Tanoj  delivered  the  opin- 
ion of  the  oourt: 
According  to  the  rules  and  practice   of  the 


Note. — What  is  a  "final  decree"  or  fmdgment  of 
state  or  other  court  from  which  tipp^ai  lfe§ — see 
note  to  Gibbons  v.  Ugden,  6  L.  ed.  u.  8.  802. 
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court,  no  case  can  be  takoi  up  out  of  its  order 
on  the  docket,  where  private  interests  only  are 
concerned.  The  only  cases  in  which  they  will 
depart  from  this  rule,  are  those  where  the  ques- 
tion in  dispute  will  embarrass  the  operations  of 
the  government  while  it  remains  unsettled. 
But  when  a  case  is  sent  to  the  court  below  by  a 
mandate  from  this  court,  no  appeal  will  lie 
from  any  order  or  decisicm  of  the  court  until  it 
has  passed  its  final  decree  in  the  ease.  And  if 
the  court  does  not  proceed  to  execute  the  man- 
date, or  disobeys  and  mistakes  its  meaning,  the 
party  aggrieved  may,  by  motion  for  a  man- 
damus, at  any  time,  bring  the  errors  or  omis- 
sions of  the  inferior  court  before  this  court  for 
correction.  Upon  looking  into  the  record  in 
the  case  of  United  Biases  v.  Fosaati,  the  court 
doubt  whether  there  has  been  a  final  decision 
under  the  nmndate,  and  whether  the  present  ap- 

Feal  ought  not  to  be  dismissed  on  that  ground, 
f  there  is  no  final  decree,  the  proceedings  of  the 
court  below  cannot  be  interrupted  by  an  appeal 
from  interlocutory  proceedings. 

The  court,  therefore,  desire  to  hear  the  coun- 
sel upon  the  question,  whether  the  decree  in 
question  is  final,  upon  motion  to  dismiss,  and 
will  hear  the  argument  on  Monday,  March  7th. 


THE  UNITED  STATES,  Appt$,, 

V, 

CHARLES  FOSSATT. 

(See  8.  C.  21  How.  446-451.) 

Second  appeal  cannot  he  had,  tUl  firei   decree 

complied  toith. 

After  the  authenticity  of  a  grant  of  land  hi  Cali- 
fornia Is  ascertained  in  this  court,  and  a  reference 
has  been  made  to  the  district  court,  to  determine 
the  external  bounds  of  the  grant,  in  order  that  the 
final  confirmation  mav  be  made,  another  appeal 
cannot  be  claimed  until  the  whole  of  the  directions 
of  this  court  are  complied  with,  and  that  decree 
made. 

Argued  Mar.  8,  1859.    Decided  Mar.  11,  1869. 
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N  MOTION  to  dismiss  on  the   ground   that 
the  decree  of  the  District  Court  is  not  final. 


Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  cause  came  before  this  court  by  appeal 
from  the  district  court  of  the  United  States  for 
the  northern  district  of  California,  and  was  de- 
cided at  the  last  term,  and  is  reported  in  U.  8, 
▼.  Foasatt,  20  How.  413. 
Hie  court  determined: 

"That  a  grant  under  which  the  plaintiff 
elaimed  land  in  California  was  valid  for  one 
league,  to  be  taken  within  the  southern, 
447*]  ^western,  and  eastern  boundaries  desig- 
nated therein,  at  the  election  of  the  grantee  and 
his  assigns,  under  the  restricti<His  established 
for  the  location  and  survey  of  private  land 
claims  in  California  by  the  Executive  Depart- 
ment of  the  government.  The  external  bound- 
aries of  the  grant  may  be  declared  by  the  dis- 
trict court  from  the  evidence  on  file^  and  such 
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)ther  evidence  as  may  be  produced  before  it; 
and  the  claim  of  an  interest  equal  to  three 
fourths  of  the  land  g^ranted  is  eonflrmed  to  the 
appellee." 

The  district  court,  in  conformiir  with  the 
directions  of  the  decree,  declared  the  external 
lines  on  three  sides  of  the  tract  claimed,  leaving 
the  other  line  to  be  completed  bv  a  survey  to 
be  made.  From  the  decree,  in  this  form,  the 
United  States  have  appealed. 

A  motion  has  been  submitted  to  the  eouri 
for  the  dismissal  of  the  appeal,  because  the  de- 
cree of  the  district  court  is  interlocutory,  not 
final. 

This  motion  is  resisted,  because  the  inquiriei 
and  decrees  of  the  board  of  commissioners  for 
the  settlement  of  private  land  claims  in  Cali- 
fornia, by  the  act  of  3d  March,  1851  (9  Stat,  at 
L.,  632) ,  in  the  first  instance,  and  of  the  courts 
of  the  United  States  on  appeal,  relate  only  to 
the  question  of  the  validify  of  the  claim — and 
by  validity  is  meant  its  authenticity,  legality, 
and  in  some  cases  interpretation,  but  does  not 
include  any  question  of  location,  extent^  or 
boundary — and  that  the  district  court  has  gone 
to  the  full  limit  of  its  jurisdiction  in  the  de- 
cree under  consideration,  if  it  has  not  alrea4y 
exceeded  it. 

The  matter  submitted  by  Congress  to  the  in- 
quiry and  determination  of  the  board  of  com- 
missioners, by  the  act  of  3d  March,  1851  (9 
Stat,  at  L.  632,  S  8),  and  to  the  courts  of  the 
United  States  on  appeal,  by  that  act  and  the 
act  of  3 1st  Au^st,  1852  (10  Stat,  at  L.  99,  i 
12) ,  are  the  claims  "of  each  and  every  person  in 
California,  by  virtue  of  any  riffht  or  title  de- 
rived from  the  Spanish  or  Mexican  govern- 
ment." And  it  will  be  at  once  understood  that 
these  comprehend  all  private  claims  to  land  ii 
California. 

The  effect  of  the  inquiry  and  decision  of  these 
tribunals  upon  the  matter  sutaiitted  is  final 
and  conclusive.  If  unfavorable  *to  the  [*448 
claimant,  the  land  "shall  be  deemed,  hda,  and 
considered,  as  a  part  of  the  public  domain  of 
the  United  States;"  but  if  favorable,  the  de- 
crees rendered  by  the  commissioners  or  the 
courts  "shall  be  conclusive  between  the  United 
States  and  the  claimants." 

These  acts  of  Congress  do  not  ereate  a  Tnl« 
untary  jurisdiction,  that  the  claimant  may  seek 
or  decline.  All  claims  to  land  that  are  with- 
held from  the  board  of  commissioners  during  the 
legnil  term  for  presentation,  are  treated  as  non- 
existent, and  the  land  as  belonging  to  the 
public  domain. 

Thus  it  appears  that  the  right  and  title  of  the 
inhabitants  of  California,  at  the  date  of  the 
treaty  of  Guadalupe  Hidalgo,  to   land   within    ^ 
its  limits,  with  the  exception  of  some   within    ^ 
the  limits  of  a  pueblo  or  corporation  described   J 
in  the  14th  section  of  the  act  of  3d  March,  1851,   ^ 
must  undergo  the  scrutin^r  of  this  board,   and  ^ 
that  its  decisions  are  subject  to  review  in  the  ^ 
district  and  supreme  courts.       This    jurisdic-    — 
tion  comprehends  every  species  of  title  or  right,  <^ 
whether  inchoate  or  complete;  whether  resting*^ 
in  contract  or  evinced  by  authentic  act  and  ju- 
dicial possession. 

The  object  of  this  inquiry  was  not  to  d^jMxyvei 
forfeitures  or  to  enforce  rigorous  conditions. 
The  declared  purpose  was  to  authenticate  titles, 
and  to  afford  the   solid   guarantee   to   rights 
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whidi  ensues  trcm  their  foil  aeknowledgment 
h^  the  supreme  aiitlM>rit7.  The  tribunals  were 
therefore  enjoined  to  proceed  promptlj,  and  to 
render  judgment  upon  the  pleadings  and  eyi- 
^ence;  and  in  deciding,  th^  were  to  be  gov- 
amed  l^  the  laws  of  nations,  the  stipulati<ms  of 
tha  treaty  of  Quadalupe  Hidalgo,  the  law^ 
vsages,  and  customs  of  the  aoremment  from 
wkidi  the  daim  is  derived,  me  principles  of 
eouity,  and  the  decisions  of  the  Supreme  Court 
m  the  United  States  in  similar  cases. 

What  are  the  questions  involved  in  the  in- 
qnirj  into  the  validitv  of  a  daim  to  land? 

It  is  dyvions  that  the  answer  to  this  question 
must  depend,  in  a  great  measure,  upon  the 
state  and  conditimi  of  the  evidence,  it  may 
present  questions  of  the  genuineness  and  an- 
thentid^  of  the  title,  and  whether  the  evidence 
is  forged  or  fraudulent;  or,  it  may  involve  an 
440*1  inquiry  into  the  authority  of  *the  officer 
to  make  a  grant,  or  whether  he  was  in  the 
axerdse  of  the  faculties  of  his  office  when  it 
was  made;  or,  it  msj  disclose  questions  of  the 
«apacit7  of  the  grantee  to  take,  or  whether  the 
daun  has  been  abandoned  or  is  a  subsisting 
title,  or  has  been  fbrfdted  for  a  breadi  of  con- 
ditiaiis.  QuMtions  of  eadi  kind  here  me» 
tioned  have  been  considered  by  the  court  in 
«aaee  arising  under  this  law. 

But,  in  addition  to  these  questions  upon  the 
▼italily  of  the  title,  there  may  arise  questions 
of  extent,  quantity,  locati<m,  boundarv,  and 
legal  operation,  that  are  equal^  essential  in  de- 
termining the  validity  of  the  daim. 

In  affirming  a  claim  to  land  under  a  Spanish 
«r  Meodcan  grant,  to  be  valid  within  the  law  of 
nations,  the  stipulations  of  the  treatv  of  Gua- 
dalupe Hidalgo,  and  the  usages  of  those  gov- 
ernments, we  imply  something  more  than  that 
certain  Papers  are  grauine,  legal, .  and  trans- 
lative of  property.  We  affirm  that  ownership 
and  possession  of  land  of  definite  boundaries 
ri|diuuUy  attach  to  the  grantee. 

Uk  the  esse  of  The  United  Btatee  v.  Arredan- 
4o,  6  Pet.  691,  the  inquiries  of  this  court,  beside 
those  affirming  the  legality  of  the  grant,  eztend- 
ad  to  questions  of  forfeiture  for  the  nonfulfill- 
ment of  conditions,  the  inalienability  of  lands 
in  possession  of  an  Indian  tribe,  and  fraud. 
The  superior  court  of  Florida  in  that  suit 
directed  that  tht  land  should  be  surv^ed,  in  the 
form  of  a  square,  with  a  designated  monument 
aa  the  center.  This  court  annulled  that  decree, 
aad  ascertained  another  as  the  central  point. 
The  appeal  in  MitoheU  v.  United  Statee,  16  Pet. 
62,  was  taken  in  a  ease  that  had  been  dedded 
here,  and  in  whidi  an  issue  upon  the  decree  that 
aoececded  the  mandate  of  this  court,  and  made 
in  execution  of  it,  subsequently  arose.  Certain 
fToperty  about  Fort  St.  Mark's  was  excepted  in 
the  original  decree  of  ccmfirmation,  and  reserved 
to  the  United  States,  and  the  superior  court  in 
that  decree  was  directed  to  ascertain  the  extent 
aad  boundaries  of  the  land  reserved.  Tliis  was 
done,  and  the  land  specifically  described,  and  on 
mpeal  this  decree  was  affirmed. 

These  questions  arose  upon  an  act  of  Oongress 
that  required  the  courts,  **by  a  final  decree,  to 
460*]  settle  and  determine  the  question  *of 
the  validity  of  the  title  according  to  the  law  of 
nations,  tlie  stipulations  of  any  maty  and  pro- 
ceedings under  the  ■■in%  the  •evaral  acta  of 
21  Bow. 


Coi^gress  in  relation  thereto,  and  the  laws  and 
ordmances  of  the  government  from  whidi  it  is 
alleged  to  have  been  derived."  This  act  enu- 
merates as  proper  to  be  heard  and  decided,  pre- 
liminary to  such  a  decree,  questions  of  extent^ 
location,  and  boundary.  4  Stat,  at  L.  62,  §  2. 

It  is  asserted  on  the  part  oi  the  appellanta 
that  the  district  court  has  no  means  to  ascer- 
tain the  specific  boundaries  of  a  confirmed 
claim,  and  no  power  to  enforce  the  execution  of 
its  decree,  and  consequently  cannot  proceed 
further  in  the  cause  than  it  has  done. 

The  13th  section  of  the  act  of  3d  March,  1861, 
makes  it  the  duty  of  the  survevor-seneral  to 
cause  all  private  claims  whidi  shall  m  finally 
confirmed  to  be  accurately  surveyed,  and  to  fur- 
nish plats  of  the  same.  It  was  the  practice 
under  the  acts  of  1824  and  1828  (4  Stat,  at  L. 
52,  284),  for  the  court  to  direct  thdr  mandates 
Bpedfically  tb  the  surveyor  designated  in  those 
acts.  iuid  in  the  case  Ew  parte  Sibbald  v. 
United  States,  12  Pet  488,  the  duty  of  the  sur^ 
veyor  to  fulfiU  the  decree  of  the  court  and  the 
power  of  he  court  to  enforce  the  disdiarge  of 
that  duty,  are  declared  and  maintained.  Ihe 
duties  of  the  surveyor  begin  under  the  same  con- 
ditions and  are  declared  In  similar  language,  in 
the  acU  of  1824, 1828,  and  of  1861. 

The  opinion  of  the  court  is,  that  the  power  of 
the  dismct  court  over  the  cause,  under  the  acts 
of  Congress,  does  not  terminate  untO  the  issua 
of  a  pMent,  conformably  to  the  decree. 

In  the  exerdse  of  the  jurisdiction  conferred 
by  this  act,  and  acts  of  a  similar  character, 
this  court  has  habitually  rerised  decrees  of  the 
district  court,  which  were  not  final  decrees 
under  the  judiciary  act  of  1789.  The  court  has 
uniformly  accepted,  in  the  first  instance,  as  a 
final  decree,  one  that  ascertained  the  authen- 
tidty  of  the  daimsnt's  title,  and  declared,  in 
general  terms,  its  operation,  leaving  the  ques- 
tions €d  boundary  and  location  to  be  settled  sub- 
sequentlv.  This  practice  was  approved  in  the 
case  last  dted.  The  peculiar  nature  of  these 
cases  rendered  such  a  relaxation,  of  the  rules 
of  proceeding  of  the  court,  appropriate.  The 
United  SUtes  did  not  appear  hi  *the  [*461 
courts  as  a  contentious  litigant;  but  as  a  great 
nation,  acknowledging  thdr  oblk[ation  to  recog- 
nize as  valid  every  authentic  title,  and  solicit- 
ing exact  information  to  direct  their  executive 
government  to  comply  with  that  obligation. 

They  had  instrumentalities  adequate  to  the 
fulfillment  of  their  engagements  without  dday, 
whenever  their  existence  was  duly  ascertained. 
There  was  no  occasion  for  the  strict  rules  of 
proceeding  that  experience  has  suggested,  to  se- 
cure a  sp^y  and  exact  administration  between 
suitors  of  a  different  character.  And  it  has 
rarely  occurred  that  the  same  case  has  reap- 
peared  in  the  court  after  the  first  decree.  If 
the  litigation  had  been  other  than  it  was,  tha 
rule  of  proceeding  would  have  varied  with  it. 

But,  after  the  authentidty  of  the  grant  is  as- 
certained in  this  court,  and  a  reference  has  been 
made  to  the  district  court,  to  determine  the  ex- 
ternal bounds  of  the  grant,  in  order  that  the 
final  confirmation  may  be  made,  we  cannot 
understand  upon  what  prindple  an  appeal  can 
be  daimed  until  the  whole  oi  the  directions  of 
this  oourt  are  complied  with,  and  that  decree 
made.  It  would  lead  to  vexatious  and  unjust 
delays  to  sanction  such  a  practice.    It  is   the 
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Opinion  of  the  court  that  this  appeal  was  im- 
providently  taken  and  allowed^  and  muet  he  die- 
miesed;  and  that  the  Dietriot  Court  proceed  to 
ascertain  the  ewtemal  linee  of  the  land  con- 
firmed to  the  appellee,  and  enter  a  final  decree 
of  confirmation  of  the  land. 


RUSSKLL  STURGIS,  Liht.  Appt,, 

V, 

JOHN  CLOUGH,  Robert  L.  Mabey,  and  Henry 
M.  Weedy  Claimants  of  the  Steamboat  R.  L. 
Mabey,  her  Tackle,  etc 

(Bee  S.  e  21  How.  451-456., 

Collieion — ateam-tugs — rule. 

Two  tteam-tiigs  two  or  three  miles  apart*  looking 
out  for  employment,  each  started  for  a  brtff.  tai  dif- 
ferent directions,  to  tender  their  serTlces. 

According  to  the  established  rules  for  navigating 
boats  under  such  drcumstsnces.  the  stesm-tug, 
which  wss  following  In  the  wake  of  the  brig,  shouio 
come  up  on  her  starboard  quarter,  and  slack  her 
engine,  so  as  not  to  pass  the  brig. 

The  steam-tug  which  wss  commg  down  in  the  op- 
posite direction,  ought  to  round  to,  either  to  wind- 
ward or  leeward,  so  as  to  head  the  same  way  as  the 
brig.  ^ 

The  evidence  dearly  shows  that  this  collision 
was  occasioned  wholly  through  the  fault  of  the 
master  and  pilot,  of  the  latter. 

Argued   Feb.  t$,  1859.    Decided  Mar.  XI,  1859. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  libel  in  the  ease  was  filed  in  the  district 
court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  by  the  appellant  to  recover 
damages  resulting  from  a  collision. 

The  court  enterii  a  decree  dismissing  the  li- 
bel, without  costs.  The  circuit  oourt,  on  ap- 
peal, affirmed  this  decree;  whereupon  the  libel- 
ant took  an  appeal  to  this  court. 

A  farther  mtement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Jfr.  E.  O.  Benedlot  for  appellant. 

Mr,  D.  MeMaboB  for  appellees. 

The  arguments  of  counsel,  being  almost  en- 
tirely confined  to  the  facts,  are  not  here  given. 

Mr.  Justice  Giier  delivered  the  opinion  of 
the  court: 

The  libelant  in  this  ease  is  Owner  of  a  steam- 
tug  called  The  Zaehary  Taylor,  or  Hector. 

The  claimants  are  owners  of  the  steam^tug 
Mabey. 

At  the  time  of  this  collision,  on  the  11th  of 
Au^st)  1854,  they  were  both  engaged  in  the 
business  of  towing  vessels  into  the  port  of  New 
Y'ork,  from  the  neighborhood  of  Sandy  Hook. 

The  Hector  was  an  old,  heavy  boat,  some  one 
hundred  and  eighty  or  (me  hundred  and  ninety 
feet  long;  The  Mabev  a  new,  light  boat,  of  about 
one  hundred  feet  in  length,  and  much  the  swift- 
er of  the  two,  in  the  ratio  of  about  fourteen  to 
eight. 

NoTB. — Collision.     Rule*   for   avoiding:  tteamer 
meeting  steamer — see  notes  to  14  L.  ed.  u.  8.  68; 
85  L.  ed.  U.  &  468 ;  80  C  C.  A.  680. 
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*They  were  each  looking  out  for  em-  [*463 
ployment  about  noon  of  that  day,  when  the  brig 
Wanderer  was  passing  in,  by  Sandy  Hook,  saiH 
ing  slowly  in  a  northwest  course.  The  two 
steiEim-tugs  must  have  been^some  two  or  three 
miles  apart,  when  they  eadi  started  for  the  brig 
in  different  directions,  in  order  to  tender  their 
services.  Each  boat  put  all  its  steam,  as  the 
first  who  could  hail  the  brig  would  be  entiUod 
to  the  job. 

The  Hector,  being  in  the  rear,  came  up  in  the 
wake  of  the  brig  and  nearly  on  her  course.  T^e 
Mabey  came  in  S.  S.  K.  course,  meeting  the  brig 
in  an  acute  angle  to  its  course.  As  they  came 
together  near  the  starboard  quarter  of  the  brig, 
their  respective  distances  from  her  at  the  time 
of  starting  must  have  been  in  the  ratio  of  their 
velocities.  The  Mabey,  being  much  the  faster 
boat,  no  doubt  expected  to  make  up  for  this 
difference  in  distance  by  her  superior  fleetness. 

According  to  the  established  rules  for  navi- 
gating boats  under  such  circumstances,  The 
Hector,  which  was  following  in  the  wake  of  the 
brig,  should  come  up  on  her  starboard  quarter, 
and  slack  her  engine,  so  as  not  to  pass  the  brig. 
The  Mabey,  which  was  coming  down  in  the 
opposite  direction,  ought  to  round  to,  either  to 
windward  or  leeward,  so  as  to  head  the  same 
way  as  the  brig.  Had  these  well-known  rules 
been  observed,  no  collisicm  would  have  occurred 
in  consequence  of  the  race  for  precedenoe. 

Cases  may  occur  in  which  two  steamboats  en- 
gaged in  unlawful  racing  may  reddessly  or  wil- 
fully dash  against  each  other;  and  the  courts, 
treating  them  both  as  criminals,  may  refuse  to 
sustain  an  action  or  decide  which  was  most  to 
blame,  leaving  each  to  suffer  the  conseqoenees 
of  his  own  folly  and  recklessness. 

We  do  not  think  that  the  testimony  ebaw 
this  to  be  such  a  case.  Each  of  these  boats  had 
a  rig^t  to  move  as  fast  as  it  oould  in  order  to 
obtain  precedence,  and  each  had  a  right  to  ex- 
pect that  the  other  would  pursue  the  custom- 
ary and  proper  course  in  navigating  their  ve^ 
sels,  in  such  circumstances,  by  the  observance 
of  which  there  would  be  no  dcmger  of  collision. 

Have  both  these  boats,  in  their  anxiety  for 
precedence,  disregarded  the  proper  precautions 
to  avoid  a  oollision,  or  is  the  *fault  [*454 
wholly  to  be  attributed  to  the  mismanagement 
•f  The  Mabey  T 

The  defense  set  up  in  the  answer,  that  The 
Mabey  "got  to  the  brig  first,  slacked  her  speed, 
slowed  and  stopped,  and  that  The  Hector  at- 
tempted to  pass  under  the  bows  of  The  Mabey, 
and  in  executing  that  maneuver,  with  the 
covetous  desire  of  getting  the  right  to  tow  the 
brig,  she  ran  against  Th^  Mabey,  obliquely," 
etc.,  is  clearly  and  satisfactorily  proven  to  be 
not  true.  The  fact  that  the  stem  of  The  -Mabey, 
the  lighter  and  swifter  boat,  was  driven  into 
the  starboard  bow  of  The  Hector,  stripping  her 
guards  down  to  the  wheel,  shows  conclusively 
that  The  Mabey  was  not  stopped,  but  was  under 
nearly  full  headway. 

If  the  collision  had  occurred  as  stated  in  the 
answer,  the  great  momentum  of  the  larger  boat 
would  most  probably  have  sunk  the  smaUer. 

The  witnesses  on  The  Hector  all  concur  that, 

thoui^  the  engineer  mm  direeted  to  proceed 

^^  62  U.  S. 
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with  his  atmoftt  dlspRtch,  The  Hector  followed 
in  the  wake  of  the  brig,  and  when  near  to  her 
had  slacked  her  speed  and  stopped  her  wheel,  so 
aa  to  lap  on  the  stem  of  the  brig  aa  she  came 
alongside  of  her  starboard  quarter,  and  within 
twenty  feet  of  her ;  and  that  she  was  nearly  at 
rest  when  The  Mabey  ran,  with  all  her  force, 
into  the  starboard  bow  of  The  Hector.  As 
these  witnesses  are  all  confirmed  by  the  pilot 
of  the  brig,  who  was  an  impartial  observer  of 
the  whole  transaction,  his  statement  may  be 
fairly  taken  as  a  correct  representation  of  it. 

He  states  that  he  first  saw  The  Hector  about 
a  mile  distant,  heading  towards  the  briff,  about 
northwest;  that  she  came  up  to  the  brig  in 
about  ten  minutes,  stopped  her  engine  when  she 
eaine  within  one  hundred  or  two  hundred  yards 
of  the  brig,  and  then  came  alongside  with  the 
way  riie  had  on;  and  the  captain  spoke  to  the 
witness.  That  the  brig  was  gcAng  at  the  rate 
of  about  a  mile  an  hour,  and  The  Hector  was 
dropping  astern,  if  anything,  when  The  Mabey 
fan  into  her. 

That,  when  he  first  observed  Tlie  Mabey,  she 
was  about  half  a  mile  off,  coming  southwest  or 
west-southwest;  that  she  was  about  an  eighth 
of  a  mile  from  the  briff  when  The  Hector  let 
455*1  *her  steam  off;  that  she  continued  her 
course  till  she  strudc  the  starboard  bow  of  The 
Heetor,  and  ran  into  her  forward  of  the  wheel- 
house;  that,  when  the  pilot  of  The  Mabey  dis- 
covered that  he  had  run  his  boat  so  as  to  ren- 
der a  collision  inevitable,  he  ran  out  of  the  pilot 
house  and  went  aft;  that  the  wheels  of  The 
Mabey  were  in  motion  till  the  time  of  the  col- 
lision; that  The  Hector  could  do  nothing  to 
avoid  the  collision,  because  she  had  stopped  her 
cnffine  and  was  falHngbehind  the  brig. 

The  master  of  The  Hector  acted  on  the  sup- 
position that  The  Mabey,  according  to  custom, 
would  round  to,  and  could  not  anticipate  that, 
contrary  to  all  rule,  she  would  run  into  Tho 
Hector  .'as  she  lay  nearly  at  rest,  lapping  on  the 
stem  of  the  brig,  when  a  single  turn  of  her 
wheel,  with  her  great  headway,  would  have  run 
her  entirely  dear  of  anv  danger  of  collision. 
Hence,  when  his  pilot  told  him  The  Mabey  was 
eoraing  in  a  direction  to  run  into  him,  he  said, 
''No.  she  wil!  go  under  our  stem.'*  He  pre- 
sumed, and  had  a  right  to  presume,  that  the 
pilot  of  The  Mabey  knew  his  duty,  and  intend- 
ed to  round  to,  behind  the  stem  of  the  brig  and 
tug,  and  not  make  the  reckless  attempt  to  run 
between  them. 

The  testinionv  of  the  pilot  of  The  Mabev,  in 
faict,  confirms  this  view  of  the  case,  and  shows 
the  collision  to  have  been  occasioned  entirely  by 
bis  own  fault,  or  that  of  the  master  who  direct- 
ed him.  He  says,  "My  instruction  was  to  run 
dose  to  the  brig's  stem."  The  master  savs, 
''he  expected  The  Hector  would  get  out  of  his 
way;"  and  the  pilot  says,  "I  supposed  she  would 
go  on  the  other  quarter,  or  else  steer  outside  of 
me."  In  other  words,  he  proceeded  in  a  direc- 
tion which  he  knew  must  produce  a  collision  un- 
less The  Hector  would  get  out  of  his  way.  It  is 
dear  that  his  intention  was  to  drive  The  Hector 
away  from  the  brig,  or  compel  her  to  take  the 
consequences.  The  pilot  admits,  also,  that  he 
knew  the  proper  wa^  to  approach  the  brig  was 
b^  rounding  to;  which  would  not  have  brought 
bun  within  three  hundred  feet  of  the  point  of 
eollision.  He  admits  also,  that  he  could  have 
21  How. 


gonib  on  either  side  of  the  brl|^  and  'Hcnew  it 
was  nautical  and  customary  to  come  up  on  the 
weather  quarter,  and  to  round  to  for  a  tow,  but 
he  had  'instructions  from  the  captain  [*456 
to  go  for  the  brig,  and  to  get  there  before  Tlie 
Hector  if  he  could." 

We  are  of  opinion,  therefore,  that  the  evi- 
dence dearly  shows  that  this  collision  was  oc- 
casioned whollv  through  the  fs^iit  of  the  master 
and  pilot  of  Tne  Mabey. 

The  decree  of  the  Oirouit  Court  is,  therefore, 
reversed,  with  coete,  and  the  record  remitted 
with  inetruotiona  to  enter  a  decree  in  favor  of 
libelant,  and  have  euoh  further  proceedinge  as 
to  i%utioe  and  right  mag  appertain. 


THB    WESTERN    TELEGRAPH  OOMPANT, 

Appt., 
v, 

THB  MAGNETIC  TELEGRAPH  CJOMPANY, 
and  Arumah  8.  Abd  and  Zenus  Bamum. 

(See  8.  a  n  How.  456-460.) 

Telegraph  contract — cirouitoue  Une, 

Where  the  Western  Telegraph  Companv  had  the 
exclusive  right  to  use  the  Biorse  patent  on  lines 
from  Baltimore  to  Wheeling,  with  branches  to 
Washington  and  Pittsburg,  respectlvelj. 

The  complaint  that  at  the  pomts  where  the  opera- 
tions of  the  Western  Telegraph  cease,  whether  it  bs 
east,  northjor  west,  the  messages  are  not  forward- 
ed by  the  Western  Tdegrapb  Co.,  but  they  are  di- 
verted from  those  lines,  and  sent  bv  drcaitous 
routes,  or  at  least  by  lines  of  increased  length :  as 
no  contract,  express  or  Implied,  is  shown,  entitles 
the  complainant  to  no  reliel 

A  choice  of  lines  may  well  be  exercised,  if  there 
be  no  violation  of  the  patent,  although  the  drco- 
itons  line  passes  over  a  greater  distance,  as  this 
can  be  no  ground  of  complaint. 

Argued  Mar,  S,  1859.    Decided  Mar.  11,  1859. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  for  an  injunction  and  ae- 
couuting,  etc.,  for  an  alleged  breach  of  certain 
patent  privileges. 

The  court  having  entered  a  decree  dismissing 
the  bill,  the  complainant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Oomelins  MeLeaa,  for  appellant: 

1.  The  complainant  claims  that  under  its  as- 
signment it  is  entitled  to  all  the  business  be- 
tween Wheeling  and  Pittsburgh  and  Washing- 
ton and  Baltimore. 

The  defendants  could  not  have  set  up  a  paral- 
lel line  of  telegraph  between  those  points,  and 
the  question  is,  simply,  whether  they  could  do 
indirectly  and  hy  combination,  what  they  could 
not  do  directly. 

Lee  V.  Lee,  8  Pet.  44;  U.  8.  v.  Quincg,  6  Pet. 
466;  The  Willioin  King,  2  Wheat.  148;  see,  also, 
Feigley  t.  Feigley,  7  Md.  561. 
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2.  The  eomplalnant,  being  entitled  to  carry 
telegraphic  meaaages  between  thoae  pointa,  has 
also  the  right  to  carry  all  messages  reaching 
those  poinU  and  destined  for  other  points  on  its 
line,  or  other  points  to  which  its  line  is  the 
shortest  and  most  direct  route;  and  the  defend- 
ants cannot  lawfully  combine  with  others  to 
divert  them  from  the  complainant's  line. 

Mr.  R«  J.  Brest  for  appellees. 


Mr.  Justice  MelieAa  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  drenit  court  of 
the  United  Staic»  for  the  district  of  Maryland. 

On  the  30th  of  April,  1849,  a  contract  was 
entered  into  between  Amos  Kendall,  as  attorney 
in  fact  for  Samuel  F.  B.  Morse,  and  Alfred  Vail, 
of  the  first  part,  and  the  Western  Telegraph 
Company  of  the  second  part. 

In  the  ngreement,  it  was  stated  that  the 
United  States  had  heretofora  granted  to 
Samuel  F.  B.  Morse  letters  patent  for  the 
458*]  ^magnetic  telegraph,  known  as  Morse's 
Telegraph;  and  that  the  said  Morse  subsequent- 
ly assigned  a  portion  of  his  interest  in  the  said 
letters  patent  to  Alfred  and  Leonard  V.  Gkile; 
and  the  said  Morse,  Gale,  and  Vail,  subsequent- 
ly, by  letters  of  attorney,  recorded  among  the 
transfers  of  patent  rights,  constituted  Amod 
Kendall  their  true  and  lawful  attorney,  for 
them  and  in  their  behalf,  etc  And  whereas, 
the  said  Western  Tel^praph  Company  are  de- 
sirous to  obtain,  in  due  form,  the  privileges  of 
said  letters  patent  for  lines  of  telegraph  belcmg- 
ing  to  them  between  Baltimore  and  VHieding, 
with  a  branch  therefrom  to  Washington  d^, 
and  a  brandi  from  Brownsville  to  the  dty  of 
Pittsburg: 

Now,  the  said  Amos  Kendall,  in  consideration 
of  $36,000  paid  to  him  in  the  stock  certificates 
of  the  Western  Tdegraph  Company,  hath,  as  far 
as  he  possesses  legal  authoritv,  by  virtue  of  the 
power    of    attorney    aforesaid,    or    otherwise, 

¥  ranted,  assigned,  and  conveyed,  to  the  Western 
degraph  Company,  the  full  and  exdusive  right 
to  use  the  invention  of  the  said  Morse,  secured 
1^  letters  patent  on  the  said  lines  from  Balti- 
more to  Wheeling,  with  brandies  to  Washington 
and  Pittsburg,  respectivdy,  for  the  remainder  of 
the  time  yet  to  come  in  the  said  letters  patent, 
with  the  benefit  of  any  extensions  and  renewals 
thereof,  it  being  understood  that  the  right 
granted  is  to  be  for  one  wire  only,  unless  with 
the  consent  of  the  patentee. 

And  Francis  O.  J.  Smith  conveyed  his  right 
to  the  Western  TdegrajA  Company's  existing 
lines  from  Baltimore,  in  the  state  of  Maryland, 
to  Wheding,  in  the  state  of  Virginia,  and  in 
branches  to  Washington  and  Pittsburg  dties,  in 
fuU  rights  on  the  27th  of  March,  1857. 

These  conveyances  vested  in  the  Western  Tde- 
graph Company  all  the  right  which  the  patentee 
had,  on  the  conditions  stated,  to  use  and  enjoy 
the  lines  designated  for  the  txansmisdon  of 
td^graphio  messages,  in  as  full  and  ample  a 
manner  as  the  patentee  could  himself  have  en- 
joyed, had  no  assignment  of  his  right  been 
made. 

But  it  is  alleged  that  another  assignment  of 
Horse's  patent  was  made  to  a  company  from 
460«]  Pittsburg  to  Philaddphia,  and  *to 
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another  companr  from  HairislNirg  to  Balti- 
more, and  that»  oy  conspiring  with  thoae  oom- 
panies,  the  Ma«netio  Company  baa  taken  mea- 
sages  at  Phila&lphia,  sent  fiom  Pittsburg  and 
Wbedinc,  directed  to  Baltimore  and  Wadiing- 
ton,  ana  other  similar  messam  from  tlio 
Harrisburg  line  direeted  to  Wasnington;  and 
also  messages  from  Washington  and  Baltimore, 
by  Philaddphia  and  Harridmrff^  to  WheeUi^ 
and  Pittsburgh  and  through  those  points  to 
pdnts  further  west;  and  that  this  was  done  bgr 
uniting  the  lines  or  working  them  toffether* 
under  a  contract^  in  order  that  they  mi^t  get» 
in  conjunction  with  the  other  ocmipaniea,  tha 
whole  of  the  business  between  those  points. 

The  complainants  do  not  seem  to  be  well  ad- 
vised aa  to  by  what  means  of  combination,  con- 
spiracy, or  contract,  the  injury  ocmiplained  of 
has  becoi  done;  but  th^  duurge  that,  by  the 
means  alleged,  their  lines  have,  in  a  degree,  been 
destroyed.  Th^  are  only  able  to  say  that  the 
business  on  their  lines  has  been  diverted  by  the 
Magnetic  lines.  And  the  equitable  powers  of 
the  court  are  invoked  against  the  injuries  oom- 
plained  of. 

The  bill  does  not  allege  any  direct  infrinco- 
ment  of  the  patent,  owneid  by  the  Western  Tde- 
graph  Company,  by  the  Maf^Mtic  Company. 
Those  lines  are  free  to  transmit  any  messages 
that  may  be  forwarded  on  them.  But  the  com- 
plaint seems  to  be,  that  at  the  points  where  the 
operationa  of  the  Western  Tdegraph  oeaae» 
whether  it  be  east,  north,  or  west,  the  messages 
are  not  forwarded  by  the  Western  Tel^praph, 
but  they  are,  bv  the  means  used,  diverted  from 
those  lines,  and  sent  by  circuitous  routes^  or  at 
least  by  lines  of  incresMd  length. 

It  must  be  expected  that  great  oompetitioA 
will  exist  in  the  transmission  of  inteUiffenoe, 
where  tdegrapluo  lines  have  been  established 
throughout  the  country.  But  it  would  bo 
difficmt  to  find  a  remedy  for  these  evils,  whether 
real  or  supposed,  which  are  not  founded  on  eon- 
tract.  It  was  in  the  power  of  the  Western 
Telegraph  Company  to  form  connections  with 
other  Imes,  so  as  to  secure  uninterrupted  com- 
munications. But  if  these  precautions  have  not 
been  observed,  and  a  supposed  convenience  or 
dispatch  has  been  deemed  a  suffident  security 
for  the  co-operation  of  the  lines  connected  with 
the  Western  "telegraph  Company,  and  [*460 
no  contract,  express  or  implied,  is  shown,  the 
complainant  is  without  remedy. 

Men,  unless  legally  bound  to  certain  duties^ 
may,  from  y/rhim  or  caprice,  indulge  thdr  sup- 
posed interests  or  resentments  without  respond- 
bUity.  Unless  certain  rates  of  transmitting 
intelligence  have  been  established,  a  reduction 
of  such  rates,  whether  done  secretly  or  publicly^ 
will  aifect  the  profits  on  other  lines. 

Nothing  set  up  in  the  bill,  in  the  form  of  a 
contract,  entitles  the  complainant  to  relief.  A 
choice  of  lines  may  wdl  be  exerdsed,  if  there 
be  no  violation  of  the  patent,  althou^  the  cir- 
cuitous line  passes  over  a  greater  distAuce,  as 
this  can  be  no  ground  of  complaint.  It  violatea 
no  contract,  and  almost  necessarily  grows  out 
of  the  competiti(m  in  this  branch  of  busing 

From  the  facts  stated  in  the  bill,  there 
to  be  no  ground  for  rdisL 


Judgment  affirined. 
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OEORGB  a  PENNIMAN  maA  John  King. 

(8m  &  C  31  How.  MO-ies.) 

fWayrayk  wMuagt — otKifaHtm  to  *mtd  by  par- 


1  Harrliba 


B«em  ttiit  clr- 
■tber  than  the 
ouDd  Inr  rdlel. 

Mod  lag  a  tele- 

Icolac  line. 
Arguti  Mar.  ^  1859.    i>«oiiJe<i  Vor.  U,  185$. 

APPEAL  from  tli«  Circuit  Court  of  the  Unit 
ed  Stat«s  for  the  District  of  Maryland. 
The  hiBUiry  and  facti  of  this  case  are  iul>- 
■tantialljr  the  sane  as  of  the  preceding  eoee. 
The  iirgumpnt  of  counsel  there  given  alao  ap- 
plies to  this  case. 
The  case  is  further  stated  l^  the  court. 
Mr.  Oonellna  IIoI>eiui  for  Appellant, 
Mr.  B.  J.  Bre»t  for  appellees. 

Hr.  Jtutiee  Xol^sa  delivered  the  opinion 
of  the  court : 

Hi*  case  is  before  us  by  an  appeal  from  the 
dreuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland. 

The  Western  Telegraph  Company,  a  corpo- 
ration  incorporated  by  tne  itatee  of  Maryland, 
Virginia,  and  Pennsylvania,  have  flled  their  bill 
BgKuut  Georee  C.  Penoinan  and  John  King, 
eitltena  of  luryland,  and  charges  them  with 
the  violation  of  the  patented  rights  of  the 
4SI*]  Western  Telegraph  Company,  •under  a 
eontraet  made  with  Morse,  Vail,  and  Smith, 
dated  the  Bth  of  March,  1840.  The  above- 
named  persons  are  allfged  to  be  the  tole  pro- 
Srietors  of  the  right  to  construct  and  use 
torse's  electro- magnetic  telegraph,  by  him  in- 
vented and  patented,  on  the  route  between  Bal- 
timore, in  the  state  of  Maryland,  and  New 
York,  and  Harrisburg,  in  the  state  of  Pennsyl- 
vania, for  and  in  consideration  of  930  per  mile, 
by  the  route  on  which  the  telegraph  has  been  or 
may  be  con8trucl«d,  between  tne  points  or 
plscei  aforesaid.  And  said  right,  through  tbeir 
agmt,  Amos  Kendall,  wa«  conveyed  unto  John 
C.  Penniman  and  his  sBsigns,  to  construct  be- 
tween {he  points  of  places  aforesaid  the  said 
telegraph,  with  one  or  more  wires,  with  the  ap- 
paratnB  for  working  the  same  and  the  improve- 
ments therein.  And  the  said  Morse  k  Co.  cov- 
enant not  to  grant  to  any  other  person  or  per- 
sona the  right  to  construct  any  other  line  of 
telegraph  under  the  patent  aforesaid,  within 
the  aforesaid  Umita,  either  in  a  direet  or  In- 
direct  line. 

Tie  nrntraet  between  Kendall,  as  attorney  of 
Mone  and  Vail,  with  the  Western  Telegraph 
Company,  grantod  to  it  in  due  form  the  privi- 
tl  ^■ 
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leges  of  Skid  letters  patent  tor  lines  of  tele- 
graph belonging  to  it,  between  Baltimore  and 
Wheeling,  with  a  branch  therefrom  to  Waeh- 
ington  eity,  and  »  branch  from  Brownsville  to 
the  eity  of  Pittsburg,  etc.^  and  the  right  of 
Fiands  0.  J.  Bmith,  which  was  also  oonvmd, 
was  limited  to  the  Western  Tel^raph  Com- 
pany'* existing  lines  from  Baltimore,  in  the 
state  of  Maryland,  to  Wheeling,  in  the  state  of 
Virginia,  and  in  branohea  to  Washington  and 
Pittsburg  cities  I  ths  ri^t  herein  oonveyod  and 
so  limitM  1^  said  territorial  tormini  being  one 
fourth  part  of  said  invoition  and  letters  patent, 
eto. 

The  complainants  pray  for  an  injunction,  and 
that  an  aooount  may  be  taken,  for  a  breach  of 
itapatent  privileges. 

Tne  defendanta  procured  an  assignment  ot 
Morse's  patented  eleetro-tel^p-aph  between  the 
oltiee  of  Baltimore  and  Earrisburg,  and  after- 
wards a  like  assignment  from  him  between 
Baltimore  and  Wheeling,  with  the  right  of  a 
branch  to  Pittsburi  and  Washington;  and  it  is 
allied  that  oomplalnaiit*  claim  the  right  t« 
telegraphic  businea*  on  the  Morse  plan  between 
'those  ptdnts;  not  only  all  that  com-  [*4SS 
mencea  and  ends  at  these  several  points,  but  all 
that,  starting  at  remote  points,  has  to  reach 
either  of  those  points  by  ooming  throu^  either 
of  the  others. 

Thero  ean  be  no  doubt  that  the  right  of 
transmitting  on  the  Hues  oonveyed  ta  the  West- 
em  Telegraph  Cmnpany  are  ae  full  and  ample 
as  would  have  been  the  righta  of  the  patentee, 
had  he  never  assigned  them. 

The  assignment  of  Horse's  to  a  company 
from  Pittshnrg  to  Philadelphia,  and  from 
Washington  to  Baltimore,  Fbilaidelphla  and 
New  York,  it  is  alleged,  has  enabled  the  defend- 
ants to  taks  messages  at  Harrishnrg  from 
Wheeling,  directed  to  Baltimore  and  Washing- 
t(ra,  and  other  southern  points;  and  has  also, 
in  like  manner,  taken  messages  from  the  Uag- 
netic  Company  between  Washington  and  New 
York  at  Baltimore,  and  transmit  them  to  Pitts- 
bnrg,  and  to  points  west,  through  Pittsburg. 
And  this  was  done,  it  Is  said,  in  conjunction 
with  the  said  companies,  in  order  to  get  tne 
business  which,  but  for  said  combination,  would 
and  ought  to  have  come  by  the  complainanu^ 

The  ehan^  against  Penninum  and  King  are, 
substantially,  the  same  combinations  ae  clisrged 
against  the  agents  of  the  Magnetic  Company; 
*  we  can  only  say,  a*  was  said  in  the  other 
!,  the  assignee*  may  claim  a  protection  in 
all  the  righta  assigned  to  them ;  and  if,  in  any 
respect,  their  patent  has  been  infringed,  a  rem- 
edy is  open  to  them.  But  it  does  not  appear 
that  the  defendanta  were  limited  aa  to  the  use 
of  the  linea  owned  by  the  Westom  Telegraph 
Company,  although  the  points  on  their  lines 
were  shortest.  Each  person,  In  using  a  tele- 
frraph  line.  Is  free  to  select  his  own  conveyance. 
There  are  several  things  which  recommend  tele- 
graphic lines.  The  machinery  should  be  kept 
in  proper  order ;  strict  attention  should  be  given 
to  the  transmission  of  messages,  and  competent 
persons  enga|^  in  the  office.  Where  there  is 
much  competition,  great  energy  is  required. 
And  it  this  be  wanting,  success  maj  not  be  ex- 
pected. 
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The  principal  ground  of  complaint  in  the 
bill  is,  that  the  business  of  the  Western  Tele 
463*]  graph  Company  has  been  diverted  *f^om 
it,  and  thrown  upon  other  lines,  greatly  to  its 
injury,  a.ii  it  would  seem  itiat  circuitous  routes 
have  been  selected,  rather  than  the  more  direct 
ones.  If  this  be  so,  does  it  afford  a  ground  for 
relief  ?  There  is  no  obligation  on  a  person  send- 
ing a  telegraphic  message  to  select  the  shortest 
or  the  longest  line.  He  may  consult  his  own 
interest  or  choice  in  such  a  matter,  and  he  in- 
curs no  responsibility  to  anyone,  unless  he  has 
entered  into  a  contract  to  forward  all  such  mes- 
sages on  a  particular  line.  No  such  allegation 
is  contained  in  the  bill,  and  there  is  no  diarge 
that  the  Western  Telegraph  Company  has  been 
molested  in  the  exercise  of  its  patei^ted  rights, 
except  by  the  transfer  of  its  business  to  other 
lines;  and  it  is  not  alleged  that  these  lines  are 
prohibited  from  carrying  messages  by  reason 
of  their  contiguity  to  the  plaintiffs'  lines. 

Judgment  affirmed. 


JAMES  C.  CONVERSE,  Administrator  of 
Philip  Greely,  Jr.,  Deceased,  Plff,  in  Err,g 

V. 

THE  UNITED  STATEa 

(See  8.  C  21  How.  463-481.) 

Agent  to  make  purohasea  for  light-houee  aermoe 
— revenue  officer  may  be — oompeneation — law 
forbidding,  not  applioahle, 

NotwlthtUodlDe  the  act  of  May  7.  1822.  |  18, 
which  provides  that  no  collector  shall  ever  re- 
ceive more  than  $400  aooually,  excIuslTe  of  his 
compensation  as  collector,  for  any  service  he  may 
render  in  any  other  office  or  capacity,  and  the  act 
of  18.39.  embracing  all  persons  holding  office  with  a 
flzed  salary,  precisely  similar  in  Its  principles,  and 
subsequent  legislation  on  this  subject,  toe  secre- 
tary had  a  right  to  emplov  an  agent,  instead  of  the 
collector  or  collectors  ox  the  several  districts  to 
make  purdiases  for  the  light-house  service ;  and  if 
he  did  employ  one.  the  law  flzed  the  compensation 
ind  appropriated  the  money  to  pay  it 

He  was  not  forbidden  to  employ  a  revenue  officer 
for  this  purpose ;  and.  so  far  as  his  services  were 
performed  for  other  districts,  he  stood  in  the  same 
relation  to  the  government  as  any  other  agent. 

The  law  forbidding  compensation  or  reducing  it 
to  a  small  amount,  did  not  apply  to  this  service. 

The  agency  was  entirely  foreign  to  his  official 
duties,  and  far  beyond  the  limits  of  the  district  to 
irhich  the  law  confined  his  official  duties  and 
power. 

And  as  the  department  appointed  him  to  perform 
a  duty  required  by  law.  for  which  the  compensa- 
tion was  flzed  by  law,  and  the  money  appropriated 
to  pay  it,  he  is  entitled  to  the  compensation  if  he 
has  performed  the  duty. 

Court  erred  in  refusing  to  admit  the  testimony 
in  regard  to  such  services  and  commissions  of  the 
collector. 

Argued  Mar,  4,  1859.    Decided  Mar.  11,  18S9, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 
The  history  of  the  case,  and  a  stat<nnent  of 
the  facts  involved,  appear  in  the  opinion  of  the 
court. 

MeeerB.  O.  T.  Rnaaell  and  O*  OnaldBC  for 
the  plaintiff  in  error. 

Meters.  J.  8.  Blaek,  Atty,  Oen,,  and  Edwin 
for  defendant  in  error: 


Nora. — Hmira  pay  or  oempen»ation  to  o0leer» — 
^  note  to  U.  8.  v.  Macdanlel,  82  U.  &  (7  Pet)  1. 


This  ease  arose  from  a  set-off  pleaded  to  a 
suit  of  the  United  States  against  Qreely,  lats 
collector  of  the  port  of  Boston,  and  hia  securi- 
ties. 

The  set-off  was  for  $17,684.92,  as  commis- 
sions upon  disbursements  made  by  him  in  the 
purchase  of  oil,  etc.,  for  the  light-nouse  servioe 
of  the  United  States.  It  is  admitted  that  the 
disbursements  were  made  by  order  of  the  Treas- 
ury Department,  and  that  the  amount  claimed 
is  correct,  if  defendant  is  entitled  to  commis- 
sions at  all.  It  is  also  admitted  that  the  de- 
fendant was  superintendent  of  lights  and  dis- 
bursing agent  for  the  district  of  Boston,  and 
that  as  collector  he  received  a  salary  of  $i6,000 
per  annum,  and  also  the  sum  of  $400  allowed 
by  law. 

The  question  turns  wholly  on  the  statutes  of 
the  United  States. 

By  act  of  May  7,  1822  (i  18,  8  Stat,  at  L. 
696),  it  is  enacted:  "That  no  collector,  surveyor 
or  naval  officer  shall  ever  receive  more  than 
four  hundred  dollars  annually,  exclusive  of  his 
compensation  as  collector,  surveyor,  or  naval 
officer,  and  the  fines  and  forfeitures  allowed  by 
law,  for  any  services  he  may  perform  for  the 
United  States  in  any  other  office  or  capacity." 

This  act  concludes  the  question,  as  it  has 
never  been  repealed,  except  to  forbid  the  pay- 
ment even  of  the  $400. 

After  citinff  other  statutes  mentioned  in  the 
opinion  of  the  court,  counsel  concluded  that 
Mr.  Greely  has  already  received  more  than  the 
law  allows,  as  the  salary  of  $400  was  stopped 
by  the  act  of  Sept.  30,  1850,  if  not  before. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Biaasa- 
chusetts. 

The  pleadings  and  facts  in  the  case,  and  the 
points  in  controversy,  are  briefly  yet  dearlty 
stated  in  the  exception  and  opinion  of  the  court, 
as  set  forth  in  the  transcript,  in  the  following 
words: 

"Be  it  remembered,  that  at  a  term  of  the 
circuit  court  of  the  United  States,  holden  at 
Boston,  within  and  for  the  district  of  Massa- 
chusetts, on  the  l5th  day  of  May,  1857,  by  the 
Honorable  Benjamin  R.  Curtis,  circuit  judge, 
and  the  Honorable  Peleg  Sprague,  district  judge, 
came  the  United  Stat^  of  America,  and  by 
an  action  of  assumpsit  declared  against  James 
C.  *Con verse,  of  Boston,  in  said  di^rict,  [*465 
as  he  is  administrator  of  the  goods  and  estate 
of  Philip  Greely,  Jr.,  late  of  said  Boston,  de- 
ceased, and  late  collector  of  customs  at  said 
Boston,  in  said  district,  as  by  the  writ  and  dec- 
laration of  record  will  appear ;  to  which  the  de- 
fendant pleaded  the  general  issue,  and  filed 
certain  claims  in  set-off,  as  by  said  set-off  of 
record  will  appear;  and  the  [>laintiffs  joined  in 
said  issue,  and  thereupon  said  cause  came  for 
trial  before  the  said*  circuit  court,  at  said  May 
term,  before  a  jury  impaneled  for  that  purpose, 
and  the  said  defendant  then  and  there  claimed 
to  be  allowed,  among  other  things,  in  set-off 
against  the  plaintiff's  claim,  the  sum  of  seven- 
teen thousand  six  hundred  and  eighty-four  dol- 
lars and  ninety-two  cents  ($17,684.92),  as  com- 
miflsion  due  him  from  the  plaintiffs  upon  cer- 
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tain  eontraeU,  pureliMes  and  disbursements 
made  bj  bim  for  oil  and  other  articles  for  the 
light-house  service  of  the  United  States,  under 
•direction  of  the  Secretary  of  the  Treasury. 

"At  the  trial  it  appeared  by  the  transcript 
from  the  Treaaury  Department  of  the  plaintiffs 
introduced  by  them  in  evidence,  that  said  claims 
had  been  duly  and  properly  presented  by  the 
defendant's  intestate,  Mr.  Greely,  at  the  Treas- 
ury Department,  for  credit  and  allowance,  and 
had  there  been  disallowed,  and  no  objection 
was  made  by  the  plaintiff  to  the  defendant's 
right  to  recover  of  the  plaintiff  upon  this 
ground. 

It  also  appeared  that  the  defendant's  intes 
tate,  as  collector,  had,  during  each  year  he  was 
collector,  received  the  compensation  of  $6,000, 
and  also  the  sum  of  $400  allowed  by  law. 

No  question  was  made  as  to  the  amount  of 
•commissions  claimed.  The  plaintiffs,  in  their 
transcripts,  admit  that  the  sum  of  $17,684.92  is 
two  and  a  half  per  cent  commission  upon  the 
defendant's  disbursements  for  light-house  pur- 
poses during  his  term  of  office,  and  no  objection 
was  made  that  that  is  not  the  proper  commis- 
sion, if  the  defendant  is  entitled  to  any. 

It  was  further  admitted  that  the  defendant 
was.  from  May  1st.,  1849,  to  April  1st.,  1853. 
superintendent  of  lights  and  disbursing  agent 
for  the  district  of  Boston. 

TTie  duties  of  this  office,  it  waa  offered  to 
466*]  prove,  were  the  *diarge  and  superin- 
tendence of  all  light-houses  between  Eastham 
and  Plum  Island,  Newbury  port,  including  the 
making  of  all  necessary  disbursements  for  the 
payment  of  the  keeper's  salaries,  wages  of  men, 
repairs,  and  the  necessary  supplies,  in  the  same 
manner  as  other  superintendents  and  disburs- 
ing agents  in  their  respective  districts. 

The  defendant  then  offered  to  prove  the  fol- 
lowing facts  in  regard  to  these  disbursements 
upon  which  the  aforesaid  commission  was 
claimed : 

The  Secretary  of  the  Treasury,  or  the  proper 
officer  under  him,  during  the  whole  term  of  the 
defendant's  office,  was  accustomed,  from  time 
to  time,  to  send  specific  orders  to  him  to  adver- 
tise for  proposals,  make  contracts  for  and  pur- 
ehase  all  the  oil,  lamps,  wicks,  and  supplies  of 
^err  kind,  required  for  the  whole  light-house 
service  of  the  United  States,  as  well  that  of  the 
^Ma  coasts  as  the  lakes  and  rivers. 

Agreeablv  to  such  orders  or  requests,  the  de- 
fendant did,  from  time  to  time,  make  all  these 
^sontracts  and  purchases,  draw  the  necessary 
-"^sontracts,  and  all  payments  and  disbursements 
"thereunder  and  therefor,  take  charge  of  the 
property  when  purchased,  and  distributed  the 
^same  in  such  quantities  and  to  such  points,  all 
^^ver  the  Unit^  States,  as  were  required  or  di- 
rected by    the   Treasury   Department.      These 
^^ervices  "involved  much  time,  labor,  and  respon- 
sibility on  the  part  of  the  defendant,  and  were 
^rformed  at  the  request  and  upon  the  order 
^f  the  Treasury  Department.      The   defendant 
)>aid  out  no  moneys  which  have  not  been  al- 
lowed. 

And  it  was  upon  all  disbursements  thus  made 
that  he  claimed  the  aforesaid  two  and  a  half 
per  cent  commissions,  amounting  to  $17,684.92. 
The  plaintiffs  obiected  to  this  evidence,  be- 
cause they  said,  admitting  all  that  was  thus 
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proposed  to  be  proved,  it  gave  the  defendant  no 
claim  whatever  to  the  commissions  daimed. 

The  court  thereupon,  after  consideration^ 
ruled  and  decided  that,  admitting  all  that  tha 
defendant  thus  offered  to  prove  to  be  true  and 
as  alleged,  yet  the  defendant  had  no  rightful 
claim  against  the  plaintiffs  to  the  said  com- 
missions, or  any  part  thereof,  and  could  not  re> 
cover  the  same  in  set-off,  but  that  the  defend- 
ant,  *being  the  collector  of  customs,  and  [*467 
as  such,  having  received  the  aforesaid  compen- 
sation of  $6,000  and  of  $400  each  year,  could 
not  recover  any  sum  whatever  for  tne  commis- 
sions claimed  as  aforesaid;  and  the  court 
thereupon  refused  to  admit  the  evidence  of- 
fered, and  instructed  the  jury,  in  acoordanoa 
with  said  ruling,  and  for  the  reasons  therein 
stated,  that  the  defendant  could  not  recover  for 
said  commission. 

To  which  ruling,  decision  and  instruction, 
the  defendant  then  and  there  excepted. 

The  question  to  be  decided  on  this  exception 
is  undoubtedly  one  of  some  difficulty.  But  the 
difficulty  arises  not  so  much  from  ambiguity  of 
language  in  any  one  of  the  acts  of  Congress  as 
from  the  great  number  of  acts  passed  from 
time  to  time  on  this  subject,  which  have  been 
referred  to  in  the  argument.  They,  for  the 
most  part,  differ  in  language  in  some  degree 
from  one  another,  and  are  generally  introduced 
in  some  clause  or  proviso  of  the  usual  annual 
appropriation  law,  or  an  appropriation  to  pro- 
vide for  previous  expenditures,  and  yet  all  bear, 
with  more  or  less  force,  on  the  question  before 
us. 

The  acts  referred  to  are:  1822,  3  Stat.  696; 
1839,  3  Stat.  439;  1841.  5  Stat.  432;  1842.  8 
Stat.  510;  1845,  5  SUt.  t36;  1848,  9  Stat.  297; 
1849,  9  Stat.  365,  367;  1850,  9  Stat.  504,  542, 
543;  1851,  9  Stat.  629;  1852,  10  Stat.  97,  100; 
1852,  10  Stat.  119,  120. 

It  is  obvious,  therefore,  that  in  order  to  carry 
into  execution  the  intention  of  the  Legislative 
Department  of  the  government,  these  various 
laws  on  the  same  subject-matter  must  be  taken 
t(^ether  and  construed  in  connection  with  each 
other.  And  we  should  defeat  instead  of  carry- 
ing into  execution  the  will  of  the  law-making 
power,  if  we  selected  one  or  two  of  these  acts, 
and  foimded  our  judgment  upon  the  language 
they  contained,  without  comparing  and  con- 
sidering them  in  association  with  other  laws 
passed  upon  the  same  subject. 

It  would  extend  this  opinion  to  an  unreason- 
able length  to  quote  at  large  the  language  oi 
the  various  acts  and  provisos  above  mentioned; 
nor,  indeed,  do  we  deem  it  necessary,  because 
the  object  and  policy  of  this  whole  legislation, 
when  taken  together,  will  be  made  evident  by 
looking  to  the  state  •of  the  law  before  [*468 
and  at  the  time  the  different  laws  were  passed, 
and  the  defects  which  then  existed,  and  which 
they  were  intended  to  remedy.  A  particular 
reference  to  a  few  of  them,  in  chronological 
order,  will  be  sufficient  for  this  purpose,  and  we 
shall  refer  to  those  which  have  been  mainly 
relied  on  by  the  circuit  court,  or  by  the  counsel 
for  the  United  States,  in  order  to  support  the 
jud^nnent  of  the  court  below. 

The  first  law  upon  this  subject  is  the  act  of 
May  7,  1822.  i  18,  which  provides  that  "no  col- 
lector, surveyor,  or  naval  officer  shall  evi»r  re- 
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ceive  more  than  $400,  annually,  exclusive  of  his 
compensation  as  collector,  surveyor,  or  naval 
officer,  and  the  lines  and  forfeitures  allowed 
by  law  for  any  service  he  may  render  in  any 
other  office  or  capacity." 

At  the  time  this  law  was  passed,  the  collect- 
ors, surveyors,  and  naval  officers  were,  in  cer- 
tain continfifencies  mentioned  in  the  act  oi 
March  2,  1799,  required  to  do  the  duties  of  the 
offices  of  each  other;  and,  without  any  special 
law  upon  the  subject,  it  was  the  settled  prac- 
tice and  usage  of  the  government  to  require 
collectors  to  superintend  lights  and  light- 
houses in  their  respective  districts,  and  to  dis- 
burse money  for  marine  hospitals  and  the  rev- 
enue-cutter service,  for  which,  by  the  practice 
and  regulations  of  the  Treasury  Department, 
they  were  allowed  certain  commissions.  But 
there  was  no  act  of  Congress  imposing  these 
duties  on  the  collector,  or  fixing  his  commis- 
sions for  these  services  and  disbursements. 
They  were  charged  as  extra  services — that  is, 
as  not  belonging  to  the  office  of  collector,  and 
the  amount  of  his  compensation  depended  alto- 
gether upon  the  discretion  of  the  Secretary  of 
the  Treasury  for  the  time  being.  These  extra 
allowances  in  some  instances  amounted  to  very 
large  sums;  and  it  appears  that  the  attention 
of  Congress  w^as  at  length  attracted  to  this  sub- 
ject, and  it  was  deemed  right,  and  more  con- 
sistent with  the  nature  and  character  of  our 
institutions,  to  fix  by  law  the  compensation 
for  these  services,  and  not  leave  it  in  every  case 
to  depend  upon  the  discretion  of  the  Secretary; 
and  the  act  of  1822  was  accordingly  passed  for 
that  purpose,  and  for  that  purpose  only.  The 
language  is  clear,  precise,  and  appropriate, 
and  no  multiplication  of  words  could  more 
460*]  plainly  indicate  its  •object.  The  words 
**any  other  office"  were  evidently  used  with  ref- 
erence to  the  contingencies  in  which  one  of 
these  officers  might  be  required  to  perform  the 
duties  imposed  by  law  on  one  of  the  others. 
And  the  words  "or  other  capacity"  were  equally 
essential,  in  order  to  embrace  the  extra  allow- 
ances made  for  the  agency  of  which  we  have 
■poken,  as  they  were  not  the  duties  of  an  office 
created  by  law,  but  a  mere  agency  of  one  of  the 
departments  of  the  government.  The  law  does 
not  forbid  compensation  for  extra  services 
which  have  no  affinity  or  connection  with  the 
duties  of  the  office  he  holds.  On  the  contrary, 
it  recognizes  his  right,  and  gives  the  collector 
or  other  of  these  revenue  officers  an  additional 
sum,  over  and  above  their  salaries  as  officers, 
for  extra  services  rendered  as  agents,  which  had 
no  legal  connection  with  their  respective  offices. 

The  duties  for  which  this  certain  compensa- 
tion was  fixed  were  well  known  in  the  usages 
and  practice  of  the  government,  and  Congress 
could,  therefore,  act  advisedly  and  with  knowl- 
edge, and  judge  what  amount  of  money  would 
be  a  fair  compensation.  But  it  will  hardly  be 
supposed  that  Congress,  by  this  law,  intended 
to  fix  this  amoimt  for  every  imforeseen  and  pos 
sible  service,  or  the  duties  of  every  possible 
office  which  one  of  these  revenue  officera  should 
be  directed  or  requested  by  the  Secretary  in 
some  emergency  to  fill;  for,  as  Congress  could 
not  foresee  what  might  be  the  character  and 
importance  of  such  a  duty,  there  was  no  basis 
on  whidi  a  judgment  of  its  value  could  be 
formed*  Nor  can  it  be  supposed  that  they  in- 
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tended  to  regulate  in  advance  its  eompenaatioB 
or  value  without  some  data  to  act  upon. 

Besides,  no  other  salaried  officer  is  mentioned 
in  this  law  but  collectors,  surv^ors  and  naval 
officers ;  and  it  would  hardly  be  just  to  the  leg- 
islative body  to  impute  to  it  the  design  of  deal- 
ing more  harshly  with  these  revenue  officers 
than  any  other  officers  of  the  government  who 
have  certain  salaries,  or  to  suppose  they  woidd 
deny  to  them  compensation  in  cases  where  every 
other  salaried  officer  was  allowed  to  claim  and 
receive  it. 

We  have  dwellf  more  particularly  on  this  act 
of  Congress,  *because  the  principles  and  [*470 
policy  on  which  it  was  passed  form  the  basis  of 
all  the  subsequent  legislation  on  this  subject, 
and  will  be  found,  with  some  modification,  in 
every  law.  The  great  object  has  iMBen  to  estab- 
lish, by  law,  the  compensation  for  public  serv- 
ices, whether  in  offices  or  agencies,  where  the 
nature  and  character  of  the  duties  to  be  pur- 
formed  were  sufficiently  known  and  definite  to 
enable  Congress  to  form  an  estimate  of  its 
value,  and  not  leave  it  to  the  discretion  of  the 
head  of  an  executive  department. 

After  this  act  of  1822,  there  is  no  act  of  Con- 
gress bearing  upon  this  question  until  1839. 
In  the  meantime,  about  the  year  1833,  and  sub- 
sequently to  that  time,  several  cases  came  be- 
fore the  supreme  court,  in  which  officers  who 
were  not  named  in  the  act  of  1822,  but  who  re- 
ceived a  fixed  salary  as  a  clerk  in  a  department, 
or  a  fixed  compensation  as  an  officer  in  the 
army,  or  in  some  other  office,  claimed  the  right 
to  set  off  against  the  United  States  compensa- 
tion for  extra  services  undertaken  by  the  dire» 
tion  of  the  Secretary,  and  for  which  there  was 
no  fixed  compensation  by  law.  And  in  these 
cases  this  court  held  that  such  compensation 
might  be  claimed  and  set  off  under  tne  act  of 
Congress  allowing  set-ofTs  against  the  United 
States;  and  that,  where  the  extra  service  had 
been  reouired  by  the  head  of  the  proper  depart- 
ment, tne  officer  was  entitled  to  a  reasonable 
compensation,  to  be  allowed  by  the  jury  upon 
the  evidence,  even  if  there  was  no  law  expressly 
requiring  the  service  or  fixing  compensation  for 
it;  and  that  it  mi^ht  be  ascertamed  and  al- 
lowed by  the  jury  m  proper  eases,  under  the 
direction  of  the  court,  even  if  the  bead  of  the 
department  had  fixed  no  compensation,  and  re- 
fused to  allow  the  claim. 

Under  these  decisions,  claims  of  this  descrip- 
tion were  freouently  made,  and  the  IMited 
States  involved  in  inconvenient  controversies 
in  court.  These  controversies  again  attracted 
the  attention  of  Congress  to  the  subject  of  com- 
pensation for  extra  services;  and  in  1839  thej 
passed  an  act.  embracing  ail  persons  holding 
office  with  a  fixed  salary,  precisely  similar  in 
its  principles  with,  the  act  in  relation  to 
custom-house  officers — ^that  is  to  say,  they 
took  away  from  the  heads  of  departments, 
*and  from  courts  and  juries,  the  right  [*471 
to  fix  the  compensation  in  any  case  where  it 
was  not  fixed  by  law;  and  if  there  was  no  law 
ascertaining  the  compensation  or  allowance  for 
the  particular  service,  the  party  was  entitled 
to  none.  It  carries  out  the  principle  and  policy 
of  the  act  of  1822,  and  provides  that  there  shall 
be  no  compensation  in  addition  to  the  salary, 
"unless  said  extra  allowance  or  oompensatioo 
be  authorized  by  law.** 
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Nor  does  the  act  of  August  23,  1842  (6  Stat. 
610),  go  further  thui  the  act  of  1839,  except 
only  in  declaring  that,  in  order  to  entitle  the 
party  to  demand  compensation,  it  must  not 
only  be  fixed  bv  law,  but  that  the  law  appro- 
priating it  shaU  explicitly  set  forth  that  it  is 
for  su^  additional  pay,  extra  allowance,  or 
^mpensation.  Now,  these  words,  added  to  the 
provisions  in  the  act  of  1839,  only  show  that 
the  legislature  contemplated  duties  imposed  by 
superior  authority  upon  the  officer  as  a  part  of 
his  duty,  and  which  the  superior  authority  had 
in  the  emergency  a  right  to  impose,  and  the 
officer  was  bound  to  o^y,  although  they  were 
extra  and  additional  to  what  had  previously 
been  required.  But  they  can  by  no  fair  inter- 
pretation be  held  to  embrace  an  employment 
which  has  no^affinity  or  connection,  either  in 
its  character  or  by  law  or  usage,  with  the  line 
of  his  official  duty,  and  where  the  service  to  be 
performed  is  of  a  different  character,  and  for 
a  different  place,  and  the  amount  of  compensa- 
tion regulated  by  law. 

This  provision  is  introduced  in  the  annual 
appropriation  law  for  the  support  of  the  Army 
and  Military  Academy.  And  although  the 
words  are  general,  and  undoubtedly  include 
officers  in  every  branch  of  the  public  service, 
yet,  from  the  general  character  and  objects  of 
this  law,  it  is  manifest  that  the  attention  of 
Congress  must  have  been  mainly  directed  to  offi- 
cers in  the  military  service,  who,  from  the  posi- 
tion in  which  unforeseen  events  often  place 
thera,  are  called  upon  and  required  to  perform 
duties  not  spedfled  by  law  or  regulation,  but 
which  grow  out  of,  and  are  associated  with, 
mOitary  service. 

We  pass  on  to  the  acts  of  1848  and  1849, 
which  are  the  more  important  because  they 
were  passed  about  the  time  this  collector  came 
into  office,  and  apply  particularly  to  the  reve- 
472*]  nue  'officers  of  which  we  are  speaking. 
The  dauses  which  bear  upon  this  question  in 
each  of  these  laws  is  inserted  in  the  annual  civil 
and  diplomatic  appropriation  law,  b^  way  of 
proviso  to  the  clause  making  appropriations  to 
the  maintenance  of  the  light-house  service.  The 
act  of  1848  appropriates  $11,640.35,  being  a 
commission  of  ^o  and  a  half  per  cent  on  the 
whole  amount  appropriated  for  that  service, 
with  a  proviso  that  no  part  of  the  sum  thereby 
appropriated  should  be  paid  to  any  person  who 
received  a  salary  as  an  officer  of  the  customs; 
and  that  from  and  after  the  1st  day  of  July, 
1849,  the  disbursements  should  be  made  by  the 
collector  of  the  customs,  without  compensation. 
And  if  this  law  still  remained  in  force,  it  is 
very  clear  that  the  agency  of  which  we  are 
sp^iikinff  would  not  have  been  authorized  by 
law,  and  the  set-off  claimed  by  the  plaintiff  in 
error  could  not  be  allowed. 

But  this  proviso  in  the  act  of  1848  is  recited 
at  large  in  the  appropriation  of  1849,  and  re- 
pealed without  any  saving  or  qualification ;  and 
this  repealing  clause  Is  immediately  preceded 
l^  an  appropriation  for  superintendents'  com- 
missions of  $11,673.25,  being  two  an  I  a  half 
per  eent  on  the  whole  amount  appropriated  for 
Uf^t-hooae  purposes.  There  is  no  restriction 
in  these  commissions  in  relation  to  revenue  offi- 
eers.  The  commissions  are  to  be  paid  on  the 
whole  amount,  without  any  reference  to  the  per- 
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son  or  officer  who  performs  the  service;  conse- 
quently, under  this  law  the  revenue  officer  who 
performed  this  duty  within  his  own  district  was 
entitled  to  two  and  a  half  per  cent  commission 
on  the  amount  disbursed;  and  previous  acts  of 
Congress  restricting  this  allowance  were  repug- 
nant to  this  law,  and  thereby  repealed.  The 
repeal  of  the  act  of  1848  could  not,  upon  any 
sound  principle  of  law,  revive  any  previous  act 
which  was  repugnant  to  the  provisions  con- 
tained in  the  repealing  act  of  1849.  And  this 
act  allowed  the  commission  of  two  and  a  half 
per  cent  in  all  cases,  and  appropriated  the 
money  to  pay  it,  leaving  it  to  the  Secretary  of 
the  Treasury  to  select  as  agent  each  collector 
for  his  collection  district,  or  any  other  agent 
that  he  might  deem  more  suitable  for  the  trust. 

The  act  of  September  28,  1850,  however,  re- 
stored the  provisions  contained  in  the  first  act 
referred  to — that  is,  the  act  of  ^1822 —  [*473 
and  provides  that  no  collector  shall  receive  for 
his  services  as  superintendent  of  light-houses 
over  the  sum  of  $400  per  annum.  But  this  act 
was  followed  by  the  civil  and  diplomatic  appro- 
priation law,  passed  at  the  same  session,  Sep- 
tember 30,  1850,  only  two  days  after  the  law 
above  mentioned,  in  which  the  compensation 
is  again  modified  in  amount,  and  collectors 
whose  salary  exceeds  $2,500  can  receive  no  com- 
pensation as  superintendent  of  lights  or  dis- 
bursing agent.  Yet  this  law,  like  the  preceding 
appropriation  laws,  appropriates  a  sum  equiu 
to  two  and  a  half  per  cent  commission  upon  the 
whole  amount  appropriated  for  light-house 
service,  and  the  Secretary  might  therefore  em- 
ploy any  agent  he  pleased;  and  if  he  was  not 
the  collector,  he  would  be  entitled  to  full  c<»n- 
missions.  The  same  provisions  are  contained 
in  the  appropriation  acts  of  1851  (9  Stat.  608), 
1852  (10  Stat.  86),  and  1853  (10  Stat.  200). 

It  will  be  seen,  from  this  history  of  the  com- 
plicated legislation  on  this  subject,  that,  how- 
ever varying  the  provisions  may  be  in  some 
particulars,  they  are  yet  all  founded  on  the 
principles  and  policy  of  the  acts  of  1822  and 
1839,  and  that  all  the  provisos  respecting  the 
commissions  to  a  revenue  officer  are  confined  to 
his  collection  district,  and  its  extra  customary 
duties  therein  as  agent. 

The  just  and  fair  inference  from  these  acts  of 
Congress,  taken  together,  is,  that  no  discretion 
is  left  to  the  head  of  a  department  to  allow  an 
officer  who  has  a  fixed  compensation  anv  credit 
beyond  his  salary,  unless  the  service  he  has  per- 
formed is  required  by  existing  laws,  and  the  re- 
muneration for  them  fixed  by  law.  It  was  un- 
doubtedly within  the  power  of  the  department 
to  order  this  collector,  and  every  other  collector 
in  the  Union,  to  purchase  the  articles  required 
for  light-house  purposes  in  their  respective  dis- 
tricts, and  to  make  the  necessary  disbursements 
therefor.  And  for  such  services  he  would  be 
entitled  to  no  compensation  beyond  his  salary 
as  collector,  if  that  salary  exceeded  $2,500. 

But  the  Secretary  was  not  bound  to  intrust 
this  service  to  the  several  collectors.  He  had  a 
right,  if  he  supposed  the  public  interest  re- 
quired it,  to  have  the  whole  service  performed 
by  *a  single  agent;  for  while  the  law  au-  [*474 
thorizes  him  to  exact  this  service  from  the  sev- 
eral collectors,  it  at  the  same  time  evidently 
authorizes  him  to  commit  the  whole  to  an  agent 
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or  agents  other  than  the  collectors,  by  regu- 
lating the  commission  which  an  agent  shall  re- 
ceive, and  appropriating  monev  for  payment  of 
commissions  of  two  and  a  half  per  cent  upon 
the  whole  amount  authorized  to  be  expended  in 
this  service.  And  as  the  collectors  would  by 
law  be  entitled  in  some  cases  to  nothing,  and  in 
others  to  the  small  sum  above  mention^,  if  the 
service  was  performed  by  them  in  their  respect- 
ive districts,  it  is  very  clear,  from  the  commis- 
sions allowed,  and  the  appropriation  to  pay 
them,  that  he  was  at  liberty  to  employ  a  differ- 
ent agency,  and  pay  the  conmiissions  ^ven  by 
the  law  whenever  he  supposed  the  public  would 
be  better  served  by  this  arrangement. 

And  the  case  as  assumed  in  the  record  is  pre- 
cisely that  case.  The  Secretary  had  no  right, 
under  the  laws  upon  this  subject,  to  order  this 
or  any  other  collector  to  perform  this  duty  for 
all  the  light-house  and  collection  districts.  The 
law  has  divided  it  among  them,  and  the  Execu- 
tive Department  had  no  right  to  impose  it  upon 
one.  But  he  had  a  right,  as  we  have  said,  to 
employ  an  agent,  instead  of  the  collector  or  col- 
lectors of  the  several  districts;  and  if  he  did 
employ  one,  the  law  fixed  the  compensation, 
ana  appropriated  the  money  to  pay  it.  He  was 
not  forbidden  to  employ  a  revenue  officer  for 
this  purpose ;  and,  so  far  as  his  services  were 
performed  for  other  districts^  he  stood  in  the 
same  relation  to  the  government  as  any  other 
agent.  The  law  forbidding  compensation,  or 
reducing  it  to  a  small  amount,  did  not  apply 
to  this  service.  The  agency  was  entirely  for- 
eign to  his  official  duties,  and  far  beyond  the 
limits  of  the  district  to  which  the  law  confined 
his  official  duties  and  power.  And  as  the  de- 
partment appointed  him  to  perform  a  duty  re- 
Suired  by  law,  for  which  the  compensation  was 
xed  by  law,  and  the  money  appropriated  to 
pay  it,  he  is  entitled  to  the  Compensation  given 
by  law,  if  he  has  performed  the  duty;  for  the 
Secretary  has  no  more  discretionary  power  to 
withhold  what  the  law  gives,  than  he  haa  to 
give  what  the  law  does  not  authorize.  The 
475*1  *agency  and  services  performed  in  this 
instance  had  no  more  connection  with  his  offi- 
cial duties  and  position  than  the  purchase  of  a 
supply  of  shoes  for  the  troops  in  Mexico,  in  the 
late  war  would  have  been,  in  the  absence  of  any 
other  person  authorized  to  make  such  a  pur- 
chase. And  if  such  a  duty  was  requested  or  re- 
quired of  him  b>  the  head  of  the  proper  depart- 
ment, and  performed,  nobody  would  deny  his 
right  to  compensation,  if  the  law  authorized 
and  required  the  service  to  be  done,  and  fixed 
the  compensation  for  it. 

Upon  the  case,  therefore,  as  the  plaintiff  in 
error  offered  to  prove  it,  we  thiiik  the  c^urt 
erred  in  refusing  to  admit  the  testimony. 

Undoubtedly,  Congress  have  the  power  to 
prohibit  the  Secretary  from  demanding  or  re- 
ceiving of  a  public  officer  any  service  in  any 
other  Office  or  capacity,  and  to  prohibit  the 
same  person  from  accepting  or  executing  the 
duties  of  any  agency  for  the  government,  of 
any  description,  while  he  is  in  office,  and  to 
deny  compensation  altogether,  if  the  officer 
chooses  to  perform  the  services;  or  they  may 
require  an  officer  holding  an  office  with  a  cer- 
tain salary,  however  small,  to  perform  any  duty 
directed  by  the  head  of  the  department,  how- 
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ever  onerous  or  hazardous,  without  additional 
compensation.  But  the  legislative  Department 
of  tne  government  have  never  acted  upon  such 

grinciples,  nor  is  there  any  law  which  looks 
>  sucn  a  policy,  or  to  such  unlimited  power  in 
the  head  of  an  Executive  Department  over  its 
subordinate  officers. 

No  explanation  is  given  of  the  principle  upon 
which  the  $400  additional  compensation  was 
allowed.  If  the  services  were  regarded  as  extra 
and  additional,  and  within  the  prohibition  of 
the  law,  then  he  was  not  entitled  to  this  addi- 
tional allowance,  because  his  salary  exceeded 
$2,500,  and  nothing  more  than  the  salary  fixed 
ought  to  have  been  allowed  him.  But  if  they. 
were  not  within  the  prohibition,  but  for  serv- 
ices in  a  difi'erent  agency,  then  he  was  entitled, 
not  merely  $400,  but  to  the  commissions  fixed 
by  law.  This  sum  could  not  have  been  allowed 
for  supplies  in  his  own  district,  excluding  those 
for  other  districts,  because,  as  r^ards  his  own 
district,  there  is  an  express  prohibition 
•as  fl^ve  stated.  We,  however,  express  [*476 
no  opinion  upon  that  particular  item;  and 
whether  it  is  a  proper  allowance  or  not,  must 
be  determined  by  the  circuit  court,  when  it 
hears  the  evidence  at  the  trial. 

For  the  reaaonB' above  stated,  the  judgfnmit  of 
the  OWeuii  Court  must  he  reversed. 

Dissenting,  Mr.  Justice  Campbell,  Mr.  fus- 
tice  Ghrler,  and  Mr.  Justice  Oatrom. 

Mr.  Justice  Oampliell,  dissenting. 

I  dissent  from  the  opinion  and  judgment  of 
the  court  in  this  case.  The  opinion  of  the  pre- 
siding judge  of  the  circuit  court,  in  my  judg- 
ment, con&ins  an  exact  exposition  of  the  law 
of  the  case.  Justices  Catron  and  Grier  author- 
ize me  to  say  they  concur  in  this  dissent,  and 
we  adopt  that  opinion  as  our  opinion,  which  is 
in  the  following  words: 

This  is  an  aSion  for  money  had  and  received 
to  the  use  of  the  United  States,  by  Philip 
Qreely,  Jr.,  the  defendant's  intestate,  while  col- 
lector of  the  customs  for  the  port  of  Boston  and 
Charlestown. 

A  number  of  items  were  in  question  when  the 
case  was  opened,  but  in  the  progress  of  the  trial 
all  were  disposed  of  to  the  satisfaction  of  both 
parties,  save  a  charge  made  by  the  intestate,  of 
$17,968.92,  as  commissions  on  disbursements 
made  by  him  under  the  orders  of  the  Secretary 
of  the  Treasury,  in  the  purchase  of  oil  and 
other  materials  for  light-houses.  The  question 
is,  whether  the  collector  was  entitled,  by  law, 
to  make  this  charge  against  the  United  States 
for  that  service.  Mr.  Greely  held  the  office  of 
collector  from  May  1,  1849,  to  May  1,  1863. 

By  the  act  of  March  3,  1841,  i  5  (5  Stat,  at 
L.  .432),  it  was  enacted  that  "no  collector  shall, 
on  any  pretense  whatever,  hereafter  receive, 
hold,  or  retain  for  himself,  in  the  aggregate, 
more  than  $6,000  per  year,  including  all  com- 
missions for  duties,  and  all  fees  for  storage,  or 
fees  or  emoluments,  or  any  other  commissions, 
or  salaries,  which  are  now  allowed  by  law." 

•The  act  of  August  23,  1842,  «  2  (5  [•477 
Stat,  at  L.  510),  is  as  follows:  "That  no  officer 
in  any  branch  of  the  public  service,  or  any  other 
person,  whose  salary,  pay.  or  emoluments,  is 
or  are  fixed  by  law  or  regulations,  shall  receive 
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mny  additional  pay,  extra  allowance,  or  oom- 
pensation,  in  any  form  whatever,  for  the  dis- 
bursement  of  public  money,  or  for  any  other 
eerricc  or  duty  whatsoever,  unless  the  same 
shall  be  authorized  by  law,  and  the  appropria- 
tion therefor  explicitly  set  forth,  that  it  is  for 
such  additional  pay,  extra  allowance,  or  com> 
pensation." 

It  being  admitted  that  Mr.  Greely  was  an 
officer  whose  salaiy,  pay,  or  emoltmients  was  or 
were  fixed  by  the  law,  and  that  he  had  received 
its  full  amount  of  $6,000,  independent  of  the 
charge  in  question,  it  is  incumbent  on  the  de- 
fendant to  show,  not  only  that  the  service  was 
authorized  by  law,  but  also  that  the  appropria- 
tion for  that  service  explicitly  sets  forth  that 
it  la  for  such  additional  pay,  extra  allowance, 
or  conipensation.  It  is  not  enough  to  find  an 
act  of  (Jongress  authorizing  a  service,  and  mak- 
ing an  appropriation  to  pay  for  it.  This  would 
be  sufficient,  provided  the  person  rendering  the 
«crvice  were  not  an  officer,  or  other  person,  en- 
titled to  a  fixed  compensation.  If  ne  be,  and 
he  daims  an  extra  compensation  for  an  extra 
service,  he  must  produce  an  appropriation 
whi<^  explicitly  sets  forth  that  it  is  made  for 
such  additional  compensation ;  that  is,  he  must 
show  not  only  that  Congress  contemplated  and 
provided  for  a  service,  and  payment  therefor, 
but  that  they  contemplated  and  explicitly  pro- 
vided that  if  it  should  be  rendered  by  one  al- 
ready entitled  to  a  fixed  compensation,  he 
should,  nevertheless,  receive,  in  addition  there- 
to, the  compensation  provided  for  such  service. 
And  the  addition  of  such  compensation  to  a 
fixed  compensation  is  not  to  be  inferred  from 
any  ecjuitable  considerations,  but  must  be  found 
explicitly  declared  in  the  law  itself. 

Such,  in  my  judgment,  is  the  fair  interpreta- 
tion of  the  lan^age  of  this  act;  and  the  his- 
tory of  the  legislation  of  Congress  upon  this 
subject  of  the  extra  compensation  ot  officers 
makes  the  interpretation,  if  possible,  still  more 
plain  and  necessary. 

The  defendant  relies  on  the  following  clause 
in  the  appropriation  act  of  March  3,  1849  (9 
478»1  Stat  at  L.  367)  :  "For  •superintendents' 
commissions,  at  two  and  one  half  per  cent  on 
the  $466,930.08  appropriated  above  for  light- 
house purposes,  $11,673.25.  And  the  proviso 
contained  in  the  act  making  appropriation  for 
the  civil  and  diplomatic  expenses  of  the  govern- 
ment, for  the  year  ending  the  30th  day  of  June, 
1849,  and  for  other  purposes,  approved,  etc., 
which  proviso  is  in  the  following  words:  'Pro- 
vided, that  no  part  of  the  sum  hereby  appro- 
priated shall  be  paid  to  any  person  who  receives 
a  salary  as  an  officer  of  the  customs ;  and  from 
and  after  the  1st  day  of  July,  1849,  the  said  dis- 
bursements shall  be  made  by  the  collectors  of 
the  customs  without  compensation,  is  hereby 
repealed.' " 

The  argument  of  the  defendant's  counsel  is, 
that  the  express  repeal  of  this  proviso  is  equiv- 
alent to  an  explicit  declaration  that  parts  oi 
the  sum  appropriated  by  this  act  might  be  paid 
to  persons  who  receive  salaries  as  officers  of  the 
customs,  and  that  it  was  not  to  be  disbursed 
by  collectors  without  compensation. 

But,  certainly,  this  appropriation  does  not 
"explicitly  set  forth  that  it  in  for  additional 
pav  extra  allowance,  or  compensation."  If 
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this  appears  at  all,  it  is  only  inferentlally;  and 
the  inquiry  is,  whether  it  be  a  necessary  infer- 
ence that  some  part  of  this  sum  was  appropri- 
ated as  additional  pay  or  extra  compensation  to 
collectors  who  should  perform  the  service  of 
superintendents  of  lights. 

Now,  the  proviso  v^ich  was  repealed  consist- 
ed of  two  parts.  The  first  related  exclusively  to 
commissions  in  the  disbursement  of  the  appro- 
priation for  light-house  expenses  made  for  the 
fiscal  year  ending  on  the  30th  day  of  June, 
1849;  and  it  prohibited  the  payment  of  any 
commissions  out  of  the  sum  thus  appropriated, 
to  any  officer  of  the  customs  who  received  a 
salary. 

The  second  part  of  the  proviso  positively  re- 
quired the  service  of  makmg  disbursements  as 
superintendents  of  lights  to  be  performed  by 
eoUectors  of  customs,  after  July  1,  1849,  with- 
out compensation.  It  left  no  discretion  with 
the  Secretary  of  the  Treasury  to  appoint  any 
other  person  to  discharge  this  duty. 

•The  repeal  of  the  proviso  left  the  [^479 
right  of  officers  of  the  customs  to  participate 
in  the  commissions  for  disbursing  the  appropri- 
ation made  for  the  year  ending  June  31.  1849, 
to  stand  upon  the  law  as  elsewhere  found;  and 
restored  to  tlie  Secretary  of  the  Treasury  the 
power  to  appoint  persons  other  than  collectors 
to  make  the  disbursements;  and  if  collectors 
should  be  appointed,  it  left  their  right  to  com- 
missions to  depend  on  the  law  a»  elsewhere 
found. 

It  must  be  admitted  that  this  repeal  might, 
under  some  circumstances,  indicate  an  inten- 
tion to  have  collectors  participate  in  these  com- 
missions. If  they  have  been  for  the  first  time 
deprived  of  them  by  the  proviso,  its  repeal 
would  quite  clearly  show  that  their  former  title 
was  restored.  But  the  contrary  is  true.  Inde- 
pendent of  the  proviso,  they  had  no  title  to  this 
or  any  other  extra  compensation,  and,  by  force 
of  the  act  of  August  2,  1842,  could  have  none, 
unless  explicitly  granted  by  the  act  making  the 
appropriation;  so  that,  unless  I  can  say  that 
the  repeal  of  the  proviso  either  repeals  the  2d 
section  of  the  act  of  1842,  or  satisfies  its  re- 
quirements by  an  explicit  appropriation  to  pay 
an  extra  compensation  for  an  extra  service, 
the  defendant  has  no  title  to  the  commission. 
That  the  2d  section  of  the  act  of  1842  is  not  re- 
])ealed  by  implication,  by  the  repeal  of  the  pro- 
viso, is  clear.  There  is  no  repugnance  between 
this  repeal  and  the  act  of  1842.  The  reasons 
for  repealing  the  entire  proviso  may  have  been 
that  tne  act  of  1842  was  broad  enough  to  cover 
the  cases  of  extra  compensation  contemplated 
by  the  proviso,  and  so  it  was  not  necessary,  in 
RO  far  as  its  object  was  to  provide  for  those 
cases;  and  in  so  far  as  it  required  the  service 
to  be  performed  by  collectors  only,  that  it  was 
inexpedient.  But  to  amount  to  a  compliance 
with  the  2d  section  of  the  act  of  1842,  it  should 
liave  superadded  to  the  repeal  of  the  proviso, 
an  explicit  declaration  that  the  appropriation 
was  intended  as  extra  compensation  to  those 
officers,  having  fixed  salaries,  who  might  be 
selected  to  render  the  service. 

There  are  two  other  views  of  this  subject, 
either  of  which  would,  in  my  judgment  be  suffi- 
cient to  show  that  there  is  no  lawful  claim  to 
these  commissions. 
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oil  and  •ovae  other  materials  for  t^e  wholu 
Ilght-houM  service  of  the  United  State*.  Now, 
the  appropriation  made  ii  for  "superintendenta' 
oonuulMioas."  It  he  did  not  render  this  serr- 
ioe  as  superintendent,  but,  aside  from  that  em- 

Eloyment,  acted  under  the  orders  of  the  Secre- 
117  of  the  Treasury  in  malting  large  purchases 
(or  this  service,  no  appropriation  is  mads  for 
paying  him.  It  nas,  no  doubt,  an  onerous  and 
reepoiuible  doty,  imposed  upon  him  because  he 
liappened  to  be  at  a  place  favorable  for  mftking 
these  purebaaea;  and  this  may  constitute  a 
claim  on  the  equitable  consideration  of  Con- 
greu,  tapedallv  if  the  imposition  ot  this  ooer- 
oua  duty  on  him,  instead  of  distributing  it 
among  all  or  most  of  the  superintendenta  of 
lights,  was  advantageous  to  the  government. 
But  this  is  for  the  consideration  of  Congress. 
It  does  not  enable  me  to  say  so  appropriation 
to  pay  commissions  by  way  of  extra  compensa- 
tion wsa  actually  made. 

Besidca,  if  the  repeal  of  the  proviso  in  the 
act  of  1848  were  held  to  amount  to  an  explicit 
declaration  that  collectors  might  participate  in 
the  commissions  of  superintendents;  by  way  <rf 
tttra  compensation,  the  inquiry  would  still  rs- 
maiu,  to  what  extent  may  they  receive  such 
extra  compensation!  And  this  seems  to  me  to 
be  anawered  by  the  act  of  May  7,  1B22,  i  18 
(3  But.  at  L.  OSS)  :  "That  no  collector,  snr- 
veyor,  or  naval  officer,  shall  ever  receive  more 
than  four  hundred  dollars  annually,  exclusive 
of  his  compensation  aa  collector,  surveyor,  or 
naval  officer,  and  the  fines  and  forfeitures  al- 
lowed by  law,  for  any  services  he  may  pertonn 
for  the  United  States  in  any  other  office  or 
Qapadty."  In  the  case  of  Hoyt  v.  United 
BtatM,  10  How.  Ul,  the  Supreme  Court  con- 
sidered this  section  in  force,  and  applied  it  to 
the  case  ot  a  collector  who  held  office  from 
Harch,  1838,  to  March,  1B41,  and  I  am  not 
aware  ot  its  having  been  since  repealed.  It  was 
admitted  that,  aside  from  the  charge  now  in 
question,  Mr.  Greelv  had  received  utra  com- 
pensation to  the  extent  of  $400  annually,  for 
481*]  •servioeB  performed  for  the  United 
States  In  a  capacity  other  than  that  of  collector. 
It  follows  that  for  services  performed  in  mak- 
ing these  contracts  and  disbursements,  which 
were  not  within  his  duties  as  collector,  he  can 
make  no  further  charge. 

What  has  thus  been  said  relate*  exelnsively 
to  the  defendant's  claims  under  the  act  ol  184S. 
The  anbsequent  acts  are  so  much  more  unfavor- 
able  to  these  claims,  that  I  do  not  deem  it 
neeessary  to  enter  into  a  particular  discussion 
ot  them.  They  are  the  acts  of  September  3D. 
18S0  (9  SUt.  at  T..  633),  March  3.  1851,  (9 
Stat,  at  L.  eOS),  and  August  31,  IBS!  (10  SUt. 
at  h.  88).  I  have  examined  these  acts,  and  am 
"  ■■     o  deprives  every  collector, 
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WILLIAM  WENS,  Plf.  m  «rr, 

PETER  H.'  HOLME. 

(Bee  B.  C.  31  How.  481-486.) 

In  ■/eotmeni,  plaintiff  mutt  thou  leg^  titJ*— 

equitable   tit\e  not  evffMmt  —  dooumenior^ 

evidence   or   potieteion—ditHnotion   bettoee* 

legal  and  equitable  rmtediM  —  until  patent 

isniot,  /«  is  in  government — Vtssouri  proo- 

tioe. 

The  plalattlf  In  ejectnent  rnnst  In  all  eases  prova 
a  legal  title  to  tba  premises,  tn  hlmselt,  at  the  tUDS 
of  the  demise  laid  fa  the  declsratloti ;  and  erldenca 
of  an  eqiiltable  estate  will  not  be  soDlcleDt  (or  a 

"rbU^Bcal  tlUs  the  plslntlff  mnit eaUbllsb.  eltber 
upon  a  eoonected  documentary  ehsin  ol  evidence, 
or  upon  prools  of  possession  ot  lainclent  ducatloa 
to  warrant  tb«  lessl  cnuclnslon  at  the  existence  at 
snch  written  tltla. 

The  Constltatlon  ol  the  Oolted  SUtea  in  creat- 
ing and  deflnlDE  U>>  Jadlelsl  power  ot  tbe  gen- 
etsl  aoTecnment,  eatabllahes  (be  dlitlnellon  t>e- 
tween  isw  snd  eqeit; ;  aud  a  partj  wbo  clalma  s 
legsl  title  most  proceed  st  law.  and  mar  proceed 
according  to  Um  lotma  of  practice  to   the  state 


Inst  the  right  of 
rbich  show  that 


the  gavemmeDt. 
grantee,  and  IM 
aesslonln  eject- 

A  practice  which  has  prevailed  In  some  of  the 
states,  and  amongst  tbem  ttie  stats  of  Hiasonri.  of 
permitting  tbe  action  ot  ejectment  to  be  maintatned 
upon  warrancj  for  taad,  and  upon  other  titles 
not  eompleCe  or  legal  In  their  eliaracter.  can  In  Do- 
wlas affect  tbe  Jorlsdlctlon  ot  the  conrts  o(  Um 
United  States,  whicb.  both  bj  tbe  Constitution  and 
tijr  acts  of  Cangresa.  are  required  to  obserre  the 
dlsllnctlon  between  legal  snd  eqniuble  rights,  and 
to  enforce  tbe  rules  and  ptlndptes  ot  daclalon  ap- 
proprlste  to  each. 
Argued  Feb.  18,  18S9.     Decided  Mar.  11,  ISM, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

The  history  of  the  case,  and  a  statement  at 
the  facU  involved,  appear  in  the  opinion  of 
the  court. 

Meatrt.  H.  R.  Ommbla  aud  O.  GlbsAM  for 
plaintiff  in  error. 

Meeert.  A.  X.eonArd  and  M,  T.  Olttra^  to 
defendant  in  error. 

Mr.  Justice  Duial  delivered  the  opinion  of 
the  court: 

The  defendant  in  error,  as  a  dtizaa  of  th* 
sUte  of  niinofs.  Instituted  an  action  of  eject- 
meat  against  the  plaintiff  in  the  court  sbora 
mentioned,  and  obtained  a  vsrdiet  and  judg- 
ment against  him  for  s  tract  of  land,  desoibed 
in  the  dedaratfOB  as  a  tract  of  land  dtnatfid  fat 
St.  Louis  oounty,  being  the  same  tract  of  land 
known  as  United  States  surrn  No.  2,480,  and 
looated  by  virtue  of  a  New  Madrid  eertiflaKta 
No.  106,  and  containing  SM  acres. 

Both  the  plaintiff  and  defmdant  in  the  elr- 
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euit  court  trace  the  origin  of  their  titles  to  the 
settlement  claim  of  one  James  Y.  (^Carroll, 
who  it  is  stated,  obtained  permission  as  earlv 
as  the  6th  of  September,  1803,  from  the  Spanish 
authorities,  to  settle  on  the  vacant  lands  in 
Upper  Louisiana,  and  who,  in  virtue  of  that 
permission,  and  of  proof  by  one  Ruddell  of 
actual  inhabitancy  and  cultivation  prior  to  the 
20th  of  December,  1803,  claimed  the  quantity 
of  one  thousand  arpents  of  land  near  the  Mis- 
sissippi, in  the  district  of  New  Madrid.  Upon 
this  application,  the  land  commissioners,  on  the 
13th  of  Murch,  1806,  made  a  decision  by  which 
they  granted  to  the  claimants  one  thousand 
arpents  of  land,  situated  as  aforesaid,  provided 
so  much  be  found  vacant  there. 

On  the  14th  of  December,  1810,  the  com- 
missioners, actinff  again  on  the  claim  of 
O'Carroll  for  one  thousand  arpents,  declare  that 
the  board  g^ant  to  James  \.  O'Carroll  throe 
hundred  and  fifty  acres  of  land,  and  order  that 
the  same  be  surveyed  as  nearly  in  a  square  as 
may  be,  so  as  to  include  his  improvements.  The 
claim  thus  allowed  by  the  commissioners  was, 
by  the  operation  of  the  4th  section  of  the  act  of 
Congress  approved  Blarch  3,  1813,  enlarged  and 
extended  to  the  quantity  of  six  hundred  and 
forty  acres.     Vide  Stat,  at  L.  p.  818,  Vol.  II. 

In  the  year  1812,  a  portion  of  the  lands  in 
the  county  of  New  Madrid  having  been  injured 
by  i^arthqimkes,  Congress,  by  an  act  approved 
on  the  17  th  of  February,  1816,  provided  that 
483*1  ^''any  person  or  persons  owning  lands  in 
the  county  of  New  Madrid,  in  the  Missouri 
territory,* with  the  extent  the  said  county  had 
on  the  10th  day  of  November,  1812,  and  whose 
lands  have  been  materially  injured  by  earth- 
quakes, shall  be,  and  they  hereby  are  author- 
ized to  locate  the  like  quantity  of  land  on  any 
of  the  public  lands  of  the  said  territory,  the 
sale  of  which  is  authorized  by  law."  Stat,  at 
L.  Vol.  III.  p.  211. 

On  the  30th  of  November,  1815,  the  recorder 
of  land  titles  for  Missouri,  upon  evidence  pro- 
duced to  him  that  the  six  himdred  and  forty 
acre  sptint  to  James  T.  O'Carroll  had  been  ma- 
terially injured  by  earthquakes,  in  virtue  of  the 
act  of  Con«;ress  o)  1815,  grant^  to  said  O'Car- 
roll New  Madrid  certificate  No.  105,  by  whidi 
the  grantee  was  authorized  to  locate  six 
hundred  and  forty  acres  of  land  on  any  of  the 
public  lands  in  the  territory  of  Missouri,  the 
sale  of  which  was  authorized  by  law.  Upon 
the  contiictin^  claims  asserted  under  this  New 
Madrid  certificate,  and  upon  the  ascertainment 
of  the  locations  attempted  in  virtue  of  its 
authority,  this  controversy  has  arisen. 

Kach  party  to  this  controversy  professes  to 
deduce  title  from  the  settlement  right  of 
O'Carroll,  through  mesne  conveyances  proceed- 
ing from  him.  With  respect  to  the  construc- 
tion of  these  eonv^ances,  several  pravers  have 
been  presented  by  both  plaintiff  and  aefendant, 
and  opinions  as  to  their  effect  have  been  ex- 
pressed by  the  circuit  court;  but  as  to  the  rishts 
really  conferred,  or  intended  to  be  conferre<(  by 
these  transactions,  it  would,  according  to  the 
view  of  this  cause  taken  by  this  cour^  be  not 
merely  useless,  but  premature  and  irregular  to 
discuss,  and  much  more  so  to  undertake  to  de- 
termine them. 

This  is  an  attempt  to  assert  at  law,  and  by 
a  legal  remedy,  a  right  to   real  property 
21  How. 


action  of  ejectment  to  establish    the    right  of 
possession  in  land. 

That  the  plaintiff  in  ejectment  must  in  all  oases 
prove  a  legal  title  to  the  premises  in  himself, 
at  the  time  of  the  demise  laid  in  the  decla- 
ration, and  that  evidence  of  an  equitable  estate 
will  not  be  sufficient  for  a  recovery,  are  prin- 
ciples so  elementary  and  so  familiar  to  the  pro- 
fession as  to  render  unnecessary  the  citation  of 
authority  in  support  of  them.  Such  authority 
may,  'however,  be  seen  in  the  cases  of  r*484 
Goodtiile  v.  Jones,  7  T.  R.  49 ;  of  Doe  v.  TTroof, 
5  East.  132;  and  of  Roe  v.  Rcade,  8  T.  R.  118. 
This  legal  title  the  plaintiff  must  establish 
either  upon  a  connected  documentary  chain  of 
evidence,  or  upon  proofs  of  possession  of  suffi- 
cient duration  to  warrant  the  le^l  conclusion 
of  the  existence  of  such  written  title. 

By  the  Constitution  of  the  United  States,  and 
by  the  acts  of  Congress  organizing  the  Federal 
courts  and  defining  and  investing  the  jurisdic- 
tion of  these  tribimals,  the  distinction  between 
common  law  and  equity  jurisdiction  has  been 
explicitly  declared  and  carefully  defined  and 
established.  Thus,  in  $  2,  art  3,  of  the  Consti- 
tution, it  is  declared  that  "the  judicial  power 
of  the  United  States  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  Constitution, 
the  laws  of  the  United  States."  etc. 

In  the  act  of  Conn-ess  "to  establish  the  ju- 
dicial courts  of  the  United  States,"  this  distri- 
bution of  law  and  eauity  powers  is  frequently 
referred  to ;  and  by  the  16tli  section  of  that  act, 
as  if  to  place  the  distinoti<m  between  those 
powers  beyond  misapprehension,  it  is  provided 
"that  suits  in  equity  shall  not  be  maintained  in 
either  of  the  courts  of  the  United  States  in  any 
case  where  plain,  adequate,  and  complete  remedy 
mav  be  had  at  law,"  at  the  same  time  affirming 
and  separating  the  two  classes  or  sources  of 
judicial  authority.  In  every  instance  in  which 
this  court  has  expounded  the  phrases,  proceed- 
ings at  the  common  law  and  proceedings  in 
equitjr,  with  reference  to  the  exercise  of  the 
judicial  powers  of  the  courts  of  the  United 
States,  tney  will  be  found  to  have  interpreted 
the  former  as  sisnif^ring  the  application  of 
the  definitions  and  principles  and  rules  of  the 
common  law  to  rights  and  obligations  essen- 
tialij  legal;  and  the  latter,  as  meaning  the  ad- 
ministration with  reference  to  equitable  as  con- 
tradistinguished from  legal  rights,  of  the  equity 
law  as  defined  and  enK>rced  by  the  court  of 
chancery  in  England. 

In  the  case  of  Robinson  v.  Camphellf  3  Wheat, 
on  page  221,  this  court  has  said:  "By  the 
laws  of  the  United  States,  the  circuit  courts 
have  oognizance  of  all  suits  of  a  civil  nature 
at  ccNDmon  law  and  in  equity,  in  cases 
which  fall  within  the  limits  *prescribed  r*485 
by  those  laws.  By  the  24th  section  of  tne  ju- 
diciary act  of  1789  it  is  provided,  that  the 
laws  of  the  several  states,  except  where  the 
Constitution,  treaties,  or  statutes  of  the  United 
States  shall  otherwise  provide,  shall  be  re- 
ffarded  as  rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States,  in  cases 
where  they  apply.  The  act  of  May,  1792, 
confirms  the  modes  of  proceeding  then  used  at 
common  law  in  the  courts  of  the  united  States, 
and  declares  that  the  modes  of  proceeding  in 
9uits  in  eouity  shall  be  according  to  the  prin- 
ciples,   rules,    and  usages,    whidi    belong    to 
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eourts  of  equity,  as  oontradistingaished  from 
oourU  of  oommon  law,  except  so  far  as  may 
have  been  provided  for  bv  the  act  to  estah- 
lish  the  juaicial  courts  o^  the  United  States. 
It  is  material  to  consider  whether  it  was  the 
intention  of  Congress  by  these  provisions  to 
confine  the  courts  of  the  United  States  in  their 
mode  of  administering  relief,  to  the  same  rem- 
edies, and   those    only,    with    all    their  inci- 
dents, which  existed  in   the  courts   of  the  re- 
spective states;  in  other  words,  whether  it  was 
their  intention  to  give  the  party  relief  at  law, 
where  the  practice  of  the  state  courts  would 
give  it«  and  relief  in  equity  only  when,  ac- 
cordin^iT  to   such   practice,   a   plain,   adequate, 
and  complete  remedy  could  not  be  had  at  law? 
In  some  states  in  the  Union  no  court  of  chan- 
cery exists  to  administer  equitable  relief.     In 
some  of  those  states,  courts  of  law  recognize 
and  enforce  in  suits  at  law  all  equitable  rightH 
and  claims    which    a    court    of    equity  would 
recognize  and  enforce;  in  others,  all  relief  is 
denied,  and  such   eauitable   claims   and  rights 
are  to  be  considered  as  mere  nullities  at  uiw. 
A  construction,  therefore,  that  would  adopt  the 
state  practice  in  all  its  extent,  would  at  once 
extinguish  in  such  states  the  exercise  of  equit- 
able juri8dicti<m.     The  acts  of  Congress  have 
distinguished    between    remedies    at    common 
law  and  equity,    yet   this    construction  would 
confound  them.     The    court,    therefore,  think 
that  to  effectuate  the  purposes  of  the  legisla- 
ture, the  remedies  in  tne  courts  of  the  United 
States  are  to  be  at  common  law  or  in  equity — 
not   according   to   the    practice   in    the   state 
courts,  but  according  to  the  principles  of  com- 
mon law  and  equity,  as  distinguished  and  de- 
fined in  that  country  from  which  we  derive  our 
knowledge  of  those  principles." 
486*]  ♦In  the  case  of  Parsons  v.  Bedford,  3 
Pet.  on  pp.  446,  447,  this  court,  in  speaking  of 
the  seventh    amendment    of    the  Constitution, 
and  of  the  state    of    public    sentiment  which 
demanded  and  produced  that  amendment,  says : 

"The  Constitution  had  declared,  in  the  3d 
article,  that  the  judicial  power  should  extend 
to  all  cases  in  law  and  equity  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made  under  their  authority,  etc.  It  is  well 
known  that  in  civil  suits,  in  courts  of  equity 
and  admiraltv,  juries  do  not  intervene,  and 
that  courts  of  equity  use  the  trial  by  jury  only 
in  extraordinary  cases.  When,  therefore,  we 
find  that  the  amendment  requires  that  the 
right  of  trial  by  jury  shall  be  preserved  in 
suits  at  common  law,  the  natural  conclusion 
is,  that  the  distinction  was  present  in  the 
minds  of  the  franiers  of  the  amendment.  By 
common  law,  they  meant  what  the  Constitu- 
tion denominated  in  the  3d  article  law,  not 
merely  suits  which  the  common  law  recognized 
among  its  old  and  settled  proceedings,  but  suits 
in  which  legal  rights  were  to  be  ascertained 
and  determined,  in  contradistinction  to  those 
where  e<]uitable  rights  alone  were  recognized 
and  equitable  remedies  administered." 

The  same  doctrine  is  recognized  in  the  case 
of  Btroiher  v.  Lucas,  in  6  Pet.  pp.  768,  760,  of 
the  volume,  and  in  the  case  of  Parish  v.  Ellis, 
16  Pet.  pp.  453,  454.  So,  too,  as  late  as  the 
year  1850,  in  the  case  of  Bennett  v.  Butter- 
uorth,  reported  in  the  11th  of  Howard^  669,  the 
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Chief  Justice  thus  states  the  law  as  applicable 
to  the  question  before  us: 

"The  common  law  has  been  adopted  in 
Texas,  but  the  forms  and  rules  of  pleading  in 
common-law  cases  have  been  abolished,  and 
the  i)arties  are  at  liberty  to  set  out  Uieir  re- 
spective claims  and  defenses  in  any  form  that 
will  bring  them  before  the  court;  and  as  there 
is  no  distinction  in  its  courts  between  cases 
at  law  and  in  equity,  it  has  been  insisted  in 
this  case,  on  behalf  of  the  defendant  in  error,, 
that  this  court  may  regard  the  plaintififs  peti- 
tion either  as  a  declaration  at  law  or  a  bill  in 
equity.  Whatever  may  be  the  laws  of  Texas 
in  this  respect,  they  do  not  govern  the  proceed- 
ings in  the  courts  of  the  United  States ;  and,  al- 
thoug^h  the  forms  of  proceedings  *and  r*487 
practice  in  the  state  courts  have  been  aaopted 
in  the  district  court,  yet  the  adoption  of  the 
state  practice  must  not  be  understood  as  con- 
founding the  principles  of  law  and  e<^uity,  nor 
as  authorizing  legal  and  equitable  claims  to  be 
blended  togeuier  in  one  suit.  The  Constitu- 
tion of  the  United  States,  in  creating  and  de- 
fining the  judicial  power  of  the  general  gov- 
ernment, establishes  this  distinction  between 
law  and  equity,  and  a  party  who  claims  a  legal 
title  must  proceed  at  law,  and  may,  undoubt- 
edly, proceed  according  to  the  forms  of  prac- 
tice in  such  cases  in  the  state  court.  But  if 
the  claim  be  an  equitable  one,  he  must  pro- 
ceed according  to  tne  rules  which  this  court 
has  prescribed,  regulating  proceedings  in  equity 
in  the  courts  of  the  United  States." 

The  authorities  above  cited  are  deemed  de- 
cisive against  the  right  of  the  plaintiff  in  the 
court  below,  to  a  recovery  upon  the  facts  dis- 
closed in  this  record,  which  show  that  the  ac- 
tion in  that  court  was  instituted  upon  an  equit- 
able and  not  upon  a  legal  title.  With  the  at- 
tempt to  locate  O'Carroirs  New  Madrid  war- 
rant No.  150,  in  addition  to  its  interference 
with  what  was  called  the  St.  Louis  common,, 
there  were  opposed  Aye  conflicting  surveys.  Ii^ 
consequence  of  this  state  of  facts,  the  commis- 
sioner of  the  General  Land  Office,  on  the  19th 
of  March,  1847,  addressed  to  the  surveyor  gen- 
eral of  Missouri  the  following  instructions :  If,, 
an  examination,  it  should  satisfactorily  appear 
to  you  that  the  lands  embraced  by  said  surveys, 
were  at  the  date  of  O'Carrc^l's  location  reserved, 
for  said  claims,  the  O'Carroll  location  must 
yield  to  them,  because  such  land  is  interdicted 
under  the  New  Madrid  act  of  the  17  th  of  Feb- 
ruary, 1815;  but  if,  at  the  time  of  location,, 
either  of  the  tracts  was  not  reserved,  but  waa 
such  land  as  was  authorized  l^  the  New  Madrid 
act  to  be  located,  the  New  Madrid  claim  No. 
105  will  of  course  hold  valid  against  either 
tract  in  this  category.  The  fact  on  this  point 
can  be  best  determined  by  the  surveyor-gen- 
eral from  the  records  of  his  office,  aided  by 
those  of  the  recorder.  If  there  be  no  valid 
claim  to  any  portion  of  the  residue  of  the  O'Car- 
roll  claim,  and  such  residue  was  such  land  as 
was  allowed  by  the  New  Madrid  act  of  17ih  of 
February,  1816,  to  be  located,  on  the  return 
here  of  a  proper  *plat  and  patent  certifi-  1**88^ 
cate  for  said  residue,  a  patent  will  issue.^ 

At  this  point  the  entire  action  of  the  Land 
Deimrtment  of  the  ^vernment  terminated^ 
No  act  is  shown  by  which  the  extent  of  the  St. 
Louis  common,  said  to  be  paramount,  waa  aa- 
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oertained;  no  laformftiion  supplied  with  re- 
spect to  the  validity  or  extent  of  the  conflict- 
ing tonreySy  as  called  for  by  the  commissioner; 
no  nlat  or  patent  certificate,  either  for  the 
whole  of  the  warrant  or  for  any  residue  to  be 
claimed  thereupon,  ever  returned  to  the  Gen- 
eral Land  Office,  and  no  patent  issued.  The 
plaintiff  in  the  circuit  court  founded  his  claim 
exclusively  and  solely  upon  the  New  Madrid 
warrant. 

The  inquiry  then  presents  itself,  as  to  who 
hold  the  legal  title  to  the  land  in  question. 
The  answer  to  this  question  is,  that  the  title 
remains    in   the   original    owner,   the   govem- 
inent»  until  it  is   invested   by  the  government 
in  its  grantee.    This  results  from  the  nature  of 
the  case,  and  is  the  rule  affirmed  by  this  court 
in  the  case  of  Bctgnell  v.  Broderick,  in  which 
it  is  declared,  that  "C<mgress  has  the  sole  power 
to  declare  the  dignity  and  effect  of  titles  ema- 
nating from  the  United  States ;  and  the  whole 
legislation  of  the  government  in  reference  to 
the  public  lands  declares  the  patent  to  be  the 
suoerior  and  conclusive   evidence    of  the  legal 
'title.    Until  it  issues,  the  fee  is  in  the  govem- 
xnent,  which  by  the  patent  passes  to  the  grantee, 
and  be  if  entitled  to  enforce  the  possession  in 
ejectment"    13  Pet.  p.  436. 

A  practice  has  prevailed  in  some  of  the  states 

<and  amongst  them  the  state  of  Missouri)   of 

2)eiinitting  the  action  of  ejectment  to  be  main- 

^iained  upon  warrants  for  land,  and  upon  other 

^tles  not  complete  or  legal  in  their  character; 

Init  this  practice,  as  was  so  explicitly  ruled  in 

^he  case  of  Bennett   v.  Buttertvorth,  11    How. 

caw  in  nowise  affect  the  jurisdiction   of  the 

c=ourts  of  the  United  States,  who,  both  by  the 

Constitution  and  by  the  acts  of  Congress,  are 

z^quired  to  observe  the  distinction  between  legal 

flud  equitable  rights,  and  to  enforce  the  rules 

fluid  principles  of  decision  appropriate  to  each. 

The  judgment  of  the  Circuit  Court  is  to  he 
wtterud,  vcith  ooatt. 


«»•]  •HraAM  CLEARWATER,  Plff.  in  Err., 

t». 

SOLOMON  MEREDITH,  Pleasant  Johnson,  and 

Tbonias  Tyner. 

(Bee  8.  C.  21  How.  480-408.) 

pendant  in  state  may  he  sued,  though  others 
t'n  other  states,  interested — latter  not  preju- 
diced—defendant citizen  of  same  state  with 
plaintiff — demurrer  to  counts  on  guaranty, 

Where  one  or  more  defendsnts  sued  wtre  eitl- 
*^«  of  the  state,  and  were  Jointly  bound  with  cltl- 
J^«  of  other  states  who  did  not  appear,  the  plain- 
^If  had  a  risht  to  prosecute  his  salt  to  Judgment 
^Cainst  those  served. 

^Bat  soch  jndnnent  not  to  prejudice  parties  not 
*^i>ed  or  who  do  not  voluntarily  appear. 
.The  plaintiff  may  lue  in  the  circuit  court  any  of 
{he  defendants,  although  others  may  be  Jointly 
aound  1^  the  contract,  who  are  citizens  of  other 
•tates. 

Defendants  who  are  cltisens  of  other  states  are 
^t  prejudiced  by  this  procedure,  but  only  those 

o&  wiM>m  process  has  been  served. 
If  one  of  the  defendants  be  a  cltlsen  of  the  same 

*Ute  with  the  plaintiff,  no  jurisdiction  can  be  ez- 
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erclsed  as  between  them,  and  no  prejudice  to  the 
rights  of  either  can  be  done. 

A  demurrer,  filed  to  counts  on  a  guaranty,  does 
not  bring  up  tbe  validity  of  that  mstrument  for 
decision.  It  must  be  specially  pleaded,  with  snlt> 
able  averments. 

Argued  Mar,  S,  1859.      Decided  Mar,  11,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  enforce  a  certain 
contract  of  guaranty  in  writing. 

The  defendants  having  demurred  to  the 
declaration,  the  court  below  sustained  the  de- 
murrer and  entered  a  judgment  in  their  favor; 
whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr,  G.  E.  Pvsl^  for  plaintiff  in  error: 

The  first  cause  of  demurrer  is  not  well  taken. 
The  declaration  declares  that  the  plaintiff  is  a 
citizen  of  Ohio,  and  that  the  defendants  are 
citizens  of  Indiana.  No  question  could  arise 
except  in  regard  to  the  nonjoinder  of  Caleb  B. 
Smith,  as  defendant,  but  that  is  excused  by  the 
1st  section  of  the  act  approved  February  28, 

lOOil. 

6  U.  S.  Stat,  at  L.  321,  322;  Commercial 
Bank  v.  Slocomh,  14  Pet.  60. 

Besides,  the  nonjoinder  of  a  party  defendant 
must  bo  pleaded  in  abatement. 

1  Chit.  PI.  46. 

It  cannot  be  objected  by  demurrer. 

Again;  if  this  nonjoinder  were  fatal  to  the 
jurisdiction  of  the  court,  as  the  demurrer,  al- 
leges there  should  have  been  no  judgment  for 
costs.    That  is  palpably  erroneous. 

Mr,  R«  W.  Tliompsoii,  for  defendants  in 
error : 

This  action  is  brought  upon  a  joint  contract 
executed  by  the  defendants  in  error  and  Caleb 
B.  Smith.  '  But  three  of  these  parties  are  sued 
— Smith  not  being  joined.  Tills  omission  is 
fatal,  inasmuch  as  the  declaration  does  not 
show  a  case  of  which  the  circuit  court  had  juris- 
diction. 

The  rule  is  this:  When  there  are  two  or 
more  joint  plaintiffs  or  defendants,  each  of  the 
plaintiffs  must  be  capable  of  suing,  and  eadi 
of  the  defendants  of  being  sued,  in  order  to 
support  the  jurisdiction.  Bank  of  Vickshurg  t. 
Slocomh,  14  Pet.  64,  where  this  interpretation 
is  given  to  act  of  February  28,  1839  (5  Stat,  at 
L.  321 ).  The  declaration  here  should  show  that 
Smith  is  a  citizen  of  a  different  state  from  the 
plaintiff :  for,  in  the  Federal  courts,  jurisdiction 
must  be  shown.  If  it  is  not  shown,  the  objec- 
tion is  fatal  at  any  stage  of  the  case.  It  needs 
no  plea.  And  this  is  the  ground,  evidently, 
upon  which  the  demurrer  was  sustained  below. 


Mr.  Justice  MoLoAa  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana. 

The  plaintiff,  who  is  averred  to  be  a  citizen 
of  the  state  of  Ohio,  brought  his  action  against 
Solomon  Meredith  and  Thomas  Tyner,  citizens 
of  Indiana,  on  the  12th  July,  1853,  together 
with  Caleb  B.  Smith,  who,  at  the  time  of  the 
commencement  of  this  suit,  was  not  a  citizen 
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of  the  state  of  Indiana,  and  is  therefore  not 
joined  as  a  defendant  herein,  etc 
491*]  *The  declaration  has  three  counts,  one 
of  which  contains  the  following  guaranty: 

"Whereas  Hiram  ClearwatCT,  of  the  city  of 
Cincinnati,  on  the  6th  of  May,  1853,  contracted 
with  the  Cincinnati,  Cambridge,  &  Chicago 
Short  Line  Railway  Company  for  the  sale  of  a 
tract  of  land  situate  in  Wayne  county,  Indiana, 
lying  on  the  national  road,  about  four  miles 
east  of  Cambridge  city,  and  adjoining  the 
lands  of  John  Jacobs  and  others,  contain- 
ing three  hundred  and  twenty  acres,  for  the 
consideration  of  $10,000,  to  be  paid  in  the  cap- 
ital stock  of  said  company  at  par;  and  whereas, 
in  such  contract  of  sale,  it  was  agreed  that 
said  company  should  furnish  to  said  Clear- 
water a  guaranty  that  the  capital  stock  of  said 
railway  company  should  be  at  par  within  one 
year  from  the  completion  of  the  entire  line  of 
said  road :  Now,  in  consideration  that  the  said 
H.  Clearwater  has,  with  the  consent  of  the  said 
company,  and  at  our  request,  executed  a  deed 
of  conveyance  to  Solomon  Meredith  for  said 
land,  to  whom  the  same  has  been  sold  by  the 
said  company,  we,  the  undersigned,  hereby 
guaranty  that  the  said  stock  of  said  company, 
which  has  been  issued  to  said  Clearwater  m 
pursuance  of  said  contract,  shall  be  worth  par 
in  the  city  of  Cincinnati  within  one  year  from 
the  time  the  said  railroad  shall  be  completed 
from  Cincinnati  to  Newcastle,  Indiana^  and 
that  said  road  shall  be  conipleted  within  two 
years  from  the  1st  day  of  October,  1853,  and 
signed  bv  Pleasant  Johnson,  S.  Meredith,  Caleb 
B.  Smith,  and  Thomas  Tyner." 

The  defendants,  by  counsel,  come  and  say 
the  declaration  of  the  said  plaintiff,  and  the 
counts  therein  contained,  are  severally  insuffi- 
cient in  law  to  enable  said  plaintiff  to  have  ami 
maintain  his  action  against  said  defendants; 
and  for  cause  of  demurrer  shows  to  the  court 
the  following: 

1.  The  jurisdiction  of  the  court  is  not  shown 
by  proper  averment. 

2.  No  consideration  is  shown  for  the  under- 
taking. 

3.  The  several  counts  do  not  contain  facts 
sufliciont  to  constitute  a  cause  of  action ;  where- 
fore the  defendants  pray  judnnent,  etc. 

If  this  be  regarded  as  a  plea  to  the  jurisdic- 
492*]  tion  of  the  court,  *it  is  argued  that  the 
suit  is  brought  on  a  joint  contract  executed  by 
the  defendants  in  error,  when  only  two  of  them 
were  served  with  process,  and  the  third  one, 
Caleb  B.  Smith,  who,  at  the  time  of  the  com- 
mencement of  the  suit,  was  not  a  citizen  of  the 
state  of  Indiana,  and  is  therefore  not  joined  as 
A  defendant  herein,  etc. 

The  1st  section  of  the  act  of  February  28th, 
1830,  provides  that  "where,  in  any  suit  at  law 
or  in  equity  commenced  in  any  court  of  the 
United  States,  there  shall  be  several  defend- 
ants, any  one  or  more  of  whom  shall  not  be  in- 
habitants of  or  found  within  the  district  where 
the  suit  is  brought,  or  shall  not  voluntarily  ap- 
pear thereto,  it  shall  be  lawful  for  the  court  to 
entertain  jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  such  suit  between  the  par- 
ties who  may  be  properly  before  it;  but  the 
judgment  or  decree  rendered  therein  shall  not 
conclude  or  prejudice  other  parties  not  regu- 
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larly  served  with  process,  or  not  voluntarily  ap- 
pearing to  answer." 

In  the  case  of  The  Bank  of  VioksJmrg  v.  8h- 
romh,  14  Pet.  65,  it  is  said  the  11th  section  of 
the  judiciary  act  declares  that  no  civil  suit 
shall  be  brought,  before  either  of  said  courts, 
against  an  inhabitant  of  the  United  States,  by 
any  original  process,  in  any  other  district  than 
that  whereof  he  is  an  inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving  the 

WTit. 

It  has  been  held  that  this  is  a  personal  privi- 
lege of  not  being  sued  out  of  the  district  in 
which  the  defen&nt  may  live,  or  in  which  he 
shall  be  found  on  serving  the  writ,  and  that  it 
may  be  waived  by  the  defendant.  And  it  is 
said,  in  the  above  opinion,  "that  it  did  not  con- 
template a  change  in  the  jurisdiction  of  the 
courts,  as  it  regards  the  character  of  the  par- 
ties, as  prescribed  by  the  judiciary  act,  and  ex- 
pounded by  this  court — that  is,  that  each  of  the 
plaintiffs  must  be  capable  of  suing,  and  each  of 
the  defendants  capable  of  being  sued;  whieh 
is  not  the  case  in  this  suit,  some  of  the  defend- 
dants  being  citizens  of  the  same  state  with  ths 
plaintiffs." 

It  is  well  known  that  the  act  of  1839  was  in- 
tended so  to  modify  the  jurisdiction  of  the  cir- 
cuit court  as  to  make  it  more  practical  and  ef- 
fective. Where  one  or  more  of  the  defendants 
*sued  were  citizens  of  the  state,  and  [*4M 
were  jointly  bound  with  those  who  were  citizens 
ot  other  states,  and  who  did  not  voluntarily  ap- 
pear, the  plaintiff  had  a  right  to  prosecute  hit 
suit  to  judgment  against  those  who  were  served 
with  process;  but  such  judgment  or  decree  shall 
not  prejudice  other  parties  not  served  with  pro- 
cess, or  who  do  not  voluntarily  appear. 

Now,  it  is  too  clear  for  controversy,  that  the 
act  of  1839  did  intend  to  change  the  character 
of  the  parties  to  the  suit.    The  plaintiff  may  sue 
in  the  circuit  court  any  part  of  the  defendantii 
although  others  may  be  jointly  bound  by  the 
contract,  who  are  citizens  of  other  states.    The 
defendants  who  are  citizens  of  other  states 
not  prejudiced  by  this  procedure,  but  those 
whom  process  has  been   served,    and  who 
made  amenable  to  the  jurisdiction  of  the  court- 

And  in  r^^rd  to  those  whose  rights  are 
no  respect  affected  by  the  judgment  or 
it  can  be  of  no  importance  of  what  states  .       _ 
are  citizens.     If  one  of  the  defendants  shoo^^ 
be  R  citizen  of  the  same  state  with  the  plainti 
no  jurisdiction  could  be  exercised  as  betwc 
them,  and  no  prejudice  to  the  rights  of 
could  be  done. 

The  plea  to  the  jurisdiction  seems  not  to 
well  taken,  and  it  cannot  be  sustained. 

In  the  case  of  HiU  v.  Smith  et  aZ.,  decided 
the  present  term,  this  court  held  that  the 
murrer  filed  to  the  counts  on  the  guaranty 
not  bring  up  the  validity  of  that  instrument 
the  action  of  the   coui-t,    and  that  it  must 
specially  pleaded,  with  suitable  averments, 
the  court  reversed  the  judgment,  and  reman< 
it  to  the  circuit  court,  with  leave,  on  the 
ment  of  costs,  to  move  to  amend  the  pleadin^^ 
so  as  to  raise  the  questions  on  the  guarant/* 
The  same  order  is  made  in  the  present  case. 


Judgment  rever9ed. 
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THE  POLK  COUNTY  COPPER  COMPANY 

et  ok 

(8m  «.  C  81  How.  498-606.) 

Imperfeet  aaknotUedgmmi— alteration  In  ifi- 
strummit,  not  wffloient  to  put  purohasor  on 
imqmrv  presumption  of  performanoe  of  offir 
eial  duty^^where  important  righte  htHoe 
grown  up  under  legal  title,  it  will  not  be  in- 
terfered with — innocent  puroKaeere  protected. 

Where,  In  the  certificate  of  proof  of  deed,  the 
•QhecrlMnc  witneee  doee  not  ny  that  the  grantor 
acknowledged  the  same  on  the  day  It  bears  date ; 
bnt  the  deed  shows  the  date  the  probate  Is  cov- 
ered hj  the  provisions  of  Tennessee  act  of  1846. 

The  letters  "ark."  crowded  after  the  letter  "P," 
In  William  Park  Lea's  name,  at  the  yarious  places 
where  this  alteration  is  fonnd  In  the  patent,  are 
not  sufficient  to  pat  the  pnrchasers  on  inquiry. 

When  the  register  pat  those  letters  there,  the 
presnmptlon  is  uiat  he  did  so  in  the  coarse  of  his 
official  doty.  He  who  Impeaches  the  act  as  illegal, 
most  prove  It  to  be  so. 

All  the  Incipient  steps,  authorising  the  register 
to  issue  the  grant,  the  governor  to  sign  it,  and  the 
Secretary  to  attach  the  great  seal,  are  presumed  to 
have  been  regular;  nor  Is  the  purchaser  required 
to  look  b^ind  the  patent. 

Where  the  legal  title  was  vested  by  the  grant, 
and  has  thus  stood  for  a  number  of  years,  and  Im- 
portant rights  have  grown  up  under  it,  a  court  of 
cqplty  will  not  Interfwe,  on  general  principles  of 
Justice. 

If  the  eqoltj  conferred  by  the  entry  was  In  Wil- 
liam Pinkney  Lea,  the  complainant,  and  the  patent 
issued  in  the  name  of  William  Park  Lea,  and  the 
mining  company,  or  those  under  whom  they  claim, 
Innocently  and  ignorantly  purchased  from  the  lat- 
ter and  paid  for  the  property,  and  took  legal  con- 
veyances for  it  from  him,  with  an  honest  belief 
that  they  were  acquiring  a  legal  title  from  the  true 
owner,  then  the  complainant  cannot  be  heard  to  set 
up  his  equity  behind  the  grant  to  overthrow  the 
piuxdiase. 

And  the  respondents,  the  mining  company,  might 
boy  In  the  legal  title  after  they  had  notice,  if  ^ey 
were  Innocent  purchasers,  holding-  under  others. 

Although  the  deed  was  not  registered,  adverse 
posaession  was  in  Itself  notice  that  the  grantee  held 
the  land  under  a  title,  the  character  of  which  the 
complainant  was  bound  to  ascertain. 

By  the  settled  construction  of  the  Tennessee  act 
of  limitations,  an  unregistered  deed  is  a  sufficient 
title  on  which  the  bar  can  be  founded. 

If  two  possessions  were  continuous  for  the  whole 
term  required  by  the  act  of  limitation,  then  the 
bar  was  formed,  and  the  defense  complete. 

The  Tennessee  act  of  limitation  was  intended 
to  protect  and  conflrm  void  deeds  purporting  to 
convey  an  estate  in  fee  simple,  where  seven  years' 
adverse  possession  had  been  held  under  them. 

Argued  Mar.  S,  1859.      Decided  Mar.  11,  1859. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Tennessee. 

The  bill  in  this  case  was  filed  in  the  ooart  be- 
low, by  the  appellant^  to  recover  80  acres  of 
land,  which  he  claims  as  general  enterer  from 
the  state  of  Tennessee. 

The  court  below  having  dismissed  the  bill, 
with  costs,  the  complainant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Nora. — Bequitites  of  adverse  poe$e$aion — see 
note  to  Rlcard  v.  Williams.  5  L.  ed.  U.  8.  398,  and 
note  to  United  States  v.  Chaves,  40  L.  ed.  XT.  8. 
215. 

Oeeupancy  neceuan/  to  conetitute  advert  poa- 
eeeeion — set  note  to  Swing  v.  Burnet;  0  L.  ed.  U. 
&  624. 
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Meeers.  J.  X.  Campbell,  OIim.  Beadft 
8.  8.  Baxter,  and  F.  F.  Staatoa,  for  th« 
appellant: 

1.  As  to  the  statute  of  limitations.  The 
only  color  of  title  that  can  he  set  up,  is  tlM 
deed  of  Park  Lea  to  John  Davis  of  June  18, 
1846.  But  if  William  Pinkncj  Lea  was  in  fact 
the  srantee  of  the  land  in  dispute,  and  if  the 
grant  was  made  to  him  and  not  to  Park  Lea. 
it  will  be  shown  then  by  force  of  the  gran 
that  Pinkney  was  in  possession  and  seised  at 
the  time  the  deed  was  executed,  and  the  deed 
is  void  in  Tennessee  as  champertous. 

U.  a.  y.  Arredondo,  6  Pei  681,  743;  Jack- 
eon  Y.  BeUiok,  8  Johns.  269. 

It  is  void  on  the  same  ground,  because  of 
Nelson  Carter's  possession  at  the  time  of  the 
date  of  the  deed  of  the  upper  part  or  northern 
40  acres  claimed  by  the  trustees  of  the  Mary's 
Company.  The  writing  claimed  to  be  color  of 
title,  must  be  supposed^  by  the  party  h<dding  it 
to  communicate  title. 

Dyohe  y.  Gaae,  3  Terg.  399;  QreggY.  Bayre, 
8  Pet  263 ;  Wnght  y.  Mattieon,  18  How.  50. 

The  circumstances  make  it  veiy  doubtful  if 
Davis  supposed  this  deed  gave  Mm  title. 

Counsel  then  examined  the  proof  of  seven 
years'  continuous  adverse  po8sessi<m  subsequent 
to  the  deed,  and  argued  that  the  evidence  dUd 
not  sustain  the  claim. 

2.  As  to  the  defense  that  the  appellees  are 
purchasers  for  a  valuable  consideration  with- 
out notice.  The  grant  from  the  state  of  Ten- 
nessee to  William  Park  Lea  is  admitted  to 
bear  on  its  face  conclusive  evidence  that  it  had 
been  tampered  with  in  a  vital  part.  Parties 
taking  a  title  upon  the  face  of  which  such  a 
material  alteration  appears,  cannot  claim  to  be 
innocent  purchasers. 

Markham  v.  Oonaaton,  Cro.  Eliz.  626;  OKew 
V.  Bamet,  11  Sorg.  ft  R.  389;  Polk  ▼.  Wen- 
dell, 6  Wheat.  309. 

Moreover,  the  defense  of  Park  for  oonsidera* 
tion  without  notice,  is  misconceived  in  its  ap- 
plication to  this  case.  The  party  setting  up 
the  defense  claimed  under  an  alleged  grant  to 
William  Park  Lea.  The  grant  was  to  William 
P.  Lea,  and  was  by  alteration  made  to  read  to 
William  Park  Lea.  If,  however,  the  William 
P.  Lea  was  William  Pinkn^  Lea,  then  a  con- 
veyance by  William  Park  Lea,  not  only  does 
not  convey  the  legal  title,  but  does  not  convoy 
the  equitable  title.  The  caset,  therefore,  comeft 
within  the  scope  of  Vattier  y.  Hinde,  7  Pet.  252. 

See,  also,  Hallett  y.  ColUne,  10  How.  174. 

It  is  quite  certain  that  the  defendants  were 
not  innocent  purchasers.  The  interpolated 
grant  put  them  on  in^uirr. 

Kennedy  y.  Oreen,  3  Myl.  ft  E.  719. 

Counsel  then  reviewed  the  evidence  in  the 
case,  and  endeavored  to  show  that  the  William 
P.  Lea  of  the  deed  was  William  Pinkney  Lea, 
and  concluded.  The  above  conclusively  shows 
that  the  complainant  entered  the  land  in  dis- 
pute, and  that  the  grant  was  made  to  him, 
and  knowledge  of  this  fact  is  to  be  imputed  to 
the  defendants,  for  reasons  already  set  forth. 

Messrs.  B.  BL  8■litl^  Thomas  C.  Ityoa* 
and  Horace  Majmard,  for  the  appellees: 

1.  The  proof,  it  is  respectfidly  submittedt 
does  not  by  any  means  support  the  main  fast 
relied  on  l^  the  ocmiplainant^  namely:  that  he 

entered  the  land. 
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2.  The  title  aside,  the  defendants  are  fullj 
protected  by  the  statute  of  limitations  of  1810, 
ch.  28,  SS  1  and  2.  C.  k  N.  442. 

The  evidence  shows  adverse  possession  for 
seven  years  and  upwards.  ^  That  the  deed  from 
Park  Lea  to  John  Davis  is  genuine  and  bears 
on  its  face  the  true  date^  admits  of  no  doubt. 

1.  In  addition  to  its  probate  by  the  subscrib- 
ing witnesses^  it  is  proved  in  common  law  form 
to  be  genuine^  by  several  unimpeachable  wit- 
nesses. It  is  exhibited  and  has  no  erasures  or 
alterations.  The  answers  of  the  respondent  are 
responsive  to  the  bill.  They  each  and  all  say 
it  was  genuine,  and  was  executed,  as  they  be- 
lieve, at  the  time  it  bears  date. 

3.  The  deed  being  proved  to  be  unquestionably 
genuine,  the  small  consideration  is  most  preg- 
nant proof  that  it  was  executed  previous  to  the 
discovery  of  copper  ore  in  that  vicinity.  As  to 
the  validity  of  this  defense,  it  is  not  in  the 
least  degree  material  that  there  should  be  sub- 
scribing witnesses  or  probate  and  registration. 
It  may  be  forced,  invalid,  or  void,  yet  posses- 
sion under  it  for  seven  years,  vests  the  title  in 
the  holder  to  the  extent  of  the  boundaries  de- 
scribed in  it. 

Wallace  v.  B annum,  1  Humph.  450;  Jones 
▼.  Perry,  10  Yerg.  81,  83;  WhiteMde  v.  Single- 
ton, Meigs,  224;  WUltama  ▼.  Wilson,  M.  &  Yerg. 
248.  254. 

The  complainant  is  not  within  any  saving 
clause  of  the  statute  of  1810,  and  is  therefore 
barred,  if  he  had  even  proved  his  entry  and 
equitable  right.  This  defense,  then,  everything 
else  aside,  is,  by  an  unbroken  series  of  adjudi- 
cations in  Tennessee,  absolute  and  complete. 

Love  V.  Ia)vc^  2  Yerg.  288;  Wallace  v.  Han- 
num,  I  Humph.  448;  Vance  v.  Johnson,  10 
Humph.  214;  lilaniin  v.  Whittaker,  11  Humph. 
313;  Marr  v.  Chester,  1  Swan.  416;  Keaton  v. 
Thomasson,  2  Swan.  138;  V orris  v.  Ellis,  7 
Humph.  403. 

3.  It  is  a  well-established  principle  of  equity 
jurisprudence,  that  when  one  has  purchased 
under  an  apparently  legal  title  for  a  full,  val- 
uable consicieration  actually  paid,  without  no- 
tice, either  actual  or  constructive,  of  any  out- 
standing eouity,  his  title  shall  not  by  such 
equity  be  aefeated.  The  equities  being  equal, 
the  legal  title  shall  prevail. 

1  Story,  Eq.  Jur.  7th  ed.  S  64.  ch.  108,  165; 
Warrick  v.  Warrick,  3  Atk.  290;  Maiden  v. 
Metinill,  2  Atk.  13 ;  West  v.  Errissey,  2  P.  Wms. 
349;  Poxc^ll  v.  Price,  2  P.  Wms.  533. 

Admitting,  for  the  sake  of  argument,  that 
the  respondents  were  put  on  their  inquiry  by 
the  face  of  the  original  grant,  to  what  would 
that  inquiry  have  led?  If  they  had  gone  to 
the  register,  he  would  have  informed  them  that 
he  ma[de  the  alteration  at  the  instance  and  re- 
quest of  the  parties  in  interest.  He  would  have 
shown  them  alterations  of  other  grants  in  favor 
of  the  complainant,  accepted  by  him.  If  they 
had  gone  to  the  entry  taker's  office,  they  would 
have  discovered  that  the  location  was  made  in 
the  name  of  William  P.  Lea,  and  that  this 
designation  was  equally  applicable  to  William 
Park  Lea  as  to  complainant.  They  would  have 
found  in  books  B  and  G,  tiiat  William  Park  Lea 
was  the  true  enterer.  If  they  had  inquired  of 
complainant  himself,  what  answer  could  he  have 
returned  t 


Mr.  Justice  Catroa  delivered  the  opinion  of 
the  court: 

There  stood  on  the  record  book  an  entry  lor 
80  acres,  in  the  name  of  William  P.  Lea,  No. 
5446,  dated  April  5.  1842. 

A  patent  issued,  founded  on  this  entry,  dated 
21st  August,  1842,  No.  5744. 

This  patent  is  in  the  name  of  William  Park 
lica.  It  was  signed  by  the  Governor,  counter- 
signed by  the  secretary  of  state,  and  sealed  with 
the  great  seal  of  the  state. 

As  originally  filled  up,  it  was  in  the  name  of 
William  P.  Lea,  and  was  altered  to  William 
Park  1j^,  by  adding  the  letters  "ark"  to  the 
"P."  This  was  done  by  the  register  of  the  land 
office,  whose  duty  it  was  to  prepare  the  patent 
for  the  signatures  of  the  governor  and  secre- 
tary; and  the  act  of  affixing  the  great  seal  to 
it,  which  gave  it  validity  as  against  the  state, 
devested  her  title,  and  vested  it  in  the  grantee, 
on  the  patent  thus  executed  being  delivered  to 
him. 

William  Park  Lea  and  William  Pinkney  Lea 
wrote  their  names  alike,  William  P.  Lea;  the 
latter  always,  and  the  former  frequently,  al- 
though he  often  signed  his  name  William  Park 
Lea.  The  registrar  added  the  letters  "ark"  to 
the  middle  name,  to  distin^ish  between  them, 
as  both  had  entered  lands  in  the  entiy  taker's 
office,  and  confusion  prevailed  as  to  who  was 
the  proper  owner.  This  is  the  effect  of  the 
registrar's  evidence.  In  filling  up  grants  Nos. 
6200,  6258,  and  5764,  thev  were  made  out  in 
the  name  of  William  Park  Lea;  but  the  reg- 
ister scraped  out  the  letters  "ark,"  and  is^u^ 
the  patents  in  the  name  of  William  P.  Lea.  be- 
cause the  lands  had  been  entered  by  William 
Pinkney  Lea. 

No.  5764  of  these  patents  was  filled  up  on 
the  same  day  (21st  August,  1842)  that  the  one 
(No.  5744)  here  in  dispute  was  filled  up,  and 
the  letters  "ark"  added  to  the  letter  "P;"  the 
other  two  (Nos.  6260  and  6258)  were  filled  up 
December  8th,  1842.  Five  other  patents  were 
filled  up  properly  in  the  name  of  William  P. 
Lea.  This  was  all  done  in  the  latter  six  months 
of  1842,  and  the  grants  were  founded  on  entries 
made  *in  April  of  that  year,  in  the  J*496 
Ocoee  land  office.  The  respective  claimants 
were  related  to  each  other,  and  familiarly  known 
to  the  register.  The  entries  had  all  been  made 
and  were  recorded  in  the  name,  "William  P. 
Lea." 

That  this  was  honestly  done  by  the  registrar 
is  not  open  to  dispute.  He  has  given  a  deposi- 
tion in  great  detail,  and  accounts  for  his  course 
of  proofing  entirely  to  our  satisfaction,  so  far 
as  his  integrity  is  concerned. 

This  patent  (No.  5744)  the  bill  seeks  to  have 
reformed  so  as  to  stand  in  the  name  of  William 
P.  Lea,  the  complainant,  and  to  be  used  in  an 
action  of  ejectment  pending  in  the  court  below, 
by  the  complainant,  against  the  respondents; 
and  second,  if  said  grant  shall  be  found  to  have 
been  issued  to  the  person  not  entitled  to  the 
land,  that  then  the  court  will  devest  the  title 
to  the  respondents,  and  vest  it  in  the  com- 
plainant, so  that  he  may  use  the  decree  on  th<> 
trial  of  his  action  of  ejectment. 

3.  The  hill  also  prays,  that  the  court  may 
remove  impending  clouds  from  the  complain- 
ant's title  by  dechiring  all  the  alleged  titles  of 
the  respondents,   or   either   of  them  void,  and 
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^reet  the  poMesston  of  said  lands  to  be  sur- 
rendered to  the  complainant,  together  with  a 
prayer  for  further  and  general  relief. 

To  the  relief  sought,  among  other  defenses 
(Mt  t^  in  their  answers),  the  respondents  rely 
on  the  fact  that  they  claim  under  one  John 
DaWs,  who  Durchased  from  William  Park  Lea, 
and  took  title  by  a  deed  in  fee  with  a  general 
warranty  of  title  for  the  land  in  dispute,  and 
that  Davis,  their  vendor,  purchased  and  paid 
for  the  land  to  said  William  Park  Lea,  with- 
out any  notice  or  knowledge  that  the  complain- 
ant haid  any  equity  in  the  land  or  set  up  claim 
thereto. 

This  deed  is  produced,  dated  June  18th,  1846, 
and  appears  to  have  been  duly  executed  by 
William  Park  Lea,  and  the  consideration  money 
was  paid  to  him  by  John  Davis.  It  is  not  pre- 
tended that  John  Davis  had  any  notice  of  the 
eomplainant's  claim  when  the  deed  was  exec- 
atea;  the  complainant  had  then  no  knowledge 
himself  that  he  had  any  interest  in  the  land. 

One  objection  to  this  deed  is,  that  it  waa  not 
duly  proved,  and  could  not  be  lawfully  regis- 
497*J  tered  according  to  the  laws  of  *Tennes- 
see.  In  the  certificate  of  probate  of  Elias 
Davis,  one  of  the  subscribing  witnesses,  the 
derk  does  not  say  the  witness  swore  that  the 
grantor  acknowledged  the  same  on  the  day  it 
bears  date.  The  other  witness  so  proves.  Now. 
as  the  deed  shows  the  date,  and  the  certificate 
of  probate  says  the  grantor  acknowledged  it  for 
the  purposes  therein  contained,  the  probate  is 
covered  by  the  provisions  of  the  act  of  1846 
(chao.  78  Nicholson's  Statute  Laws,  242). 

Caldwell,  Keith,  St  Mastin,  purchased  from 
John  Davis  in  the  year  1852,  paid  the  purchase 
money  ($6,000),  and  took  a  deed  in  fee  simple, 
with  a  eovenant  of  general  warranty  of  title 
for  the  land  in  dispute;  and  they  also  rely  on 
the  plea  that  they  were  bona  fide  purchasers  of 
the  legal  title,  or  what  purported  to  be  so;  and 
this  sUlegation  is  established  by  the  proof,  un- 
less it  be  true  that  the  letters  "ark/'  crowded 
after  the  letter  "P,"  in  William  Park  Lea's 
name,  at  the  various  places  that  this  alteration 
if  found  in  the  patent,  was  sufficient  to  put  the 
purchasers  on  inquiry.  Now,  if  they  nad  in- 
quired of  the  register,  he  oould  only  have  told 
tnem  that  he  put  the  letters  there  in  the  course 
of  his  official  duty;  but  when,  he  could  not 
say,  this  being  what  he  proves  here.  Then  the 
presumption  comes  in,  that,  as  a  public  offi- 
cer, the  register  did  his  duty,  and  he  who  im- 
peadies  the  act  as  illegal  must  prove  the  allega- 
tion. On  this  assumption,  the  register  filled  up 
the  patent  as  it  is  now  found,  before  the  gov- 
ernor signed  it,  and  the  seal  of  state  was  at- 
tached— ^that  is  to  say,  when  the  patent  bears 
date. 

Then,  again,  all  the  incipient  steps  authoriz- 
ing the  register  to  issue  the  grant,  tne  governor 
to  sign  it,  and  the  secretary  to  attach  the  great 
seal,  are  presumed  as  having  been  regular ;  nor 
was  the  purchaser  required  to  look  behind  the 
patent.     Bagnell  v.  Broderick,  13  Pet.  448. 

The  bill,  of  necessity,  admits  that  the  legal 
title  was  vested  in  William  Park  I^a  by  the 
grant  as  it  now  stands;  as,  on  any  other  as- 
sumption, the  complainant  would  have  his  rem- 
edy at  law,  and  must  be  turned  out  of  court. 
The  title  has  thus  stood  since  1842;  important 
riglits  have  grown  up  under  it,  with  which  a 
tl  How. 


court  of  equity  cannot  interfere,  on  generni 
principles  of  justice.  1  Story's  Com.  on  Kq. 
I  64,  chap.  64  d,  'We  mean  to  say,  [*49d 
that  if  the  equity  conferred  by  the  entry  was  in 
William  Pinknev  Lea,  and  the  patent  issued  in 
the  name  of  William  Park  Lea,  and  the  mining 
company,  or  those  under  whom  they  claim, 
have  innocently  and  ignorantly  purchased  and 
paid  for  the  property,  and  took  legal  convey- 
ances for  it^  with  an  honest  belief  that  they 
were  dealing  for  and  acquiring  a  legal  title 
from  the  true  owner,  then  the  complainant 
cannot  be  heard  to  set  up  his  equity  behind  tlie 
grant  to  overthrow  the  purchase.  1  Story, 
£q.  454.  And  so  the  respondents,  the  mining 
company,  might  buy  in  the  lesal  title  of  Wil- 
liam Park  Lea,  after  they  had  notice,  if  they 
were  innocent  purchasers,  holding  under  John 
Davis,  and  Mastin,  Keith,  &,  Caldwell.  1  Story, 
Eq.  §  411. 

But  it  is  insisted  that  the  deed  from  Lea  to 
Davis  was  not  registered,  and  fraudulently  con- 
cealed from  the  complainant,  so  that  he  could 
not  proceed  to  assert  his  rights.  Davis  had 
possession  of  the  land  when  he  took  William 
Park  Lea's  deed,  claiming  for  himself,  and  ad- 
versely to  all  others;  and  he  so  continued  in 
possession  till  he  sold  the  land  in  December, 
1852.  This  adverse  possession  was  in  itseli 
notice  that  he  held  the  land  under  a  title,  the 
character  of  which  the  complainant  was  bound 
to  ascertain.     Landia  v.  Brant,  10  How.  376. 

Furthermore,  Caldwell,  Keith,  &,  Mastin, 
purchased  from  Davis  in  December,  1852;  they 
caused  the  deed  from  William  Park  Lea  to 
Davis,  and  the  one  from  the  latter  to  them,  to 
be  duly  registered,  without  having  any  knowl- 
edge of  the  complainant's  claim,  and  without 
the  existence  of  any  circumstance  to  put  them 
on  inauiry  rcspectmg  it.  They  were  clearly 
bona  fide  purchasers  of  a  legal  title,  that  the 
complainant  cannot  assail  in  emiity. 

2.  The  respondents  rely  on  the  act  of  limita- 
tions of  the  state  of  Tennessee  as  a  protection 
to  their  title  and  possession.  The  act  declares 
"that  where  any  person  shall  have  had  seven 
years*  possession  of  any  lands  which  have  been 
grantea  by  this  state,  holding  or  claiming  the 
same  by  virtue  of  a  deed  of  conveyance  or  other 
assurance,  purporting  to  convey  an  estate  in 
fee  simple,  and  no  claim  by  suit  in  law  or 
equity,  effectually  *pro8ecuted,  shall  [*499 
have  been  set  up  or  made  to  said  lands  within 
the  aforesaid  time,  then,  and  in  that  case,  the 
person  or  persons,  their  heirs  or  assigns,  so 
holding  possession,  shall  be  entitled  to  keep 
and  hold  possession  of  such  quantity  of  land 
as  shall  be  specified  and  described  in  the  deed, 
etc.,  in  preference  to,  and  against  all,  and  all 
manner  of  person  or  persons  whatever." 

By  the  settled  construction  of  the  foregoing 
act,  an  unregistered  deed  is  a  sufficient  title 
on  which  the  bar  can  be  founded;  and  when 
John  Davis's  deed  from  William  Park  Lea  was 
recorded,  it  related  to  its  date,  and  was  good 
to  draw  the  better  title  to  it  by  force  of  the 
statute. 

The  possessions  of  John  Davis,  and  Cald- 
well, Keith.  &  Mastin,  made  one  possession; 
and  if  the  two  were  continuous  for  the  whole 
term  of  seven  years,  then  the  bar  was  formed, 
and  the  defense  complete.  Tliis  brings  us  to 
the  faet  of  actual  possession  held  by  Dnvis, 
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for  after  he  sold  to  Oaldwell,  Keith,  St  Mastin, 
BO  one  disputes  their  actual  possession. 

Davis  purchased  the  improvements  on  the 
land  from  Wallace,  26th  February,  1842,  for 
the  sum  of  $40;  and  by  the  agreement,  Wal- 
lace was  to  hold  under  Davis  and  occupy  the 
premises  for  three  years^  which  Wallace  proves 
he  did.  He  then  left  the  place,  and  Wilson 
Abercrombie  went  into  possession  under  Davis, 
and  occupied  the  cabin  one  year.  It  being  in 
the  midst  of  a  small  field  which  was  annually 
cultivated  in  erain  crops,  Davis  removed  the 
cabin  beyond  uie  field,  and  put  it  up  again  on 
the  forty-acre  lot,  and  Abercrombie  occupied 
it  another  year.  He  was  succeeded  by  Bailey 
McCoy  as  tenant  of  the  cabin  under  Davis; 
McCoy  occupied  it  for  a  year  or  more.  Wal- 
lace's field  could  not  have  included  more  than 
some  three  acres,  and  had  an  orchard  of  peach 
trees  on  it.  After  the  cabin  was  removed, 
Davis  enlarged  the  field,  and  extended  it  across 
the  southern  line  of  the  for^-acre  lot,  and  also 
enlarged  it,  from  time  to  time,  by  small  clear- 
ings at  the  other  end  (which  were  made  for 
turnip  patches),  until  the  field  included  about 
twelve  acres,  and  which  was  annually  culti- 
vated by  Davis,  whose  residence  was  within  a 
few  hundred  yards  of  the  field,  on  the  adjoininp^ 
500*]  section  of  land.  This  field  *wa8  obvi- 
ously an  important  part  of  his  plantatiM. 
That  portion  of  the  twelve-acre  field  lying  on 
the  forty-acre  lot  embraced^  when  this  suit  was 
brought,  about  five  acres.  Mann^  the  county 
surveyor,  who  run  the  lines  of  the  forty-acre 
lot,  in  September,  1855,  so  states.  He  proves 
that  the  debris  and  ground  plan  of  the  cabin 
Wallace  built  and  occupied  were  quite  appar- 
ent; that  the  peach  trees  were  there,  and  that 
the  old  and  worn  land  was  plainly  distinguish- 
able from  that  more  recentlv  cleared  up,  and 
which  was  on  its  different  sides. 

To  overcome  the  evidence  of  continued  pos- 
session on  the  part  of  Davis,  two  witnesses 
were  produced  by  the  complainant,  to  wit, 
Crawford  Braswell  and  Jesse  Shubird.  The 
former  swears  that  he  resided  in  Ducktown 
from  June,  1845^  to  October,  1850;  that  he 
knew  John  Davis,  and  the  place  Wallace  im- 
proved. "I  at  one  time  (says  he)  purposed 
purchasing  that  eighty  acres  where  the  Wal- 
lace improvement  was.  Davis  told  me  that  he 
had  only  the  occupant  of  Luther  Wallace ;  that 
he  did  not  own  the  land,  and  that  he  had  moved 
the  improvements  off  to  another  place;  and 
having  asked  him  who  owned  the  land,  3e 
stated  it  was  entered  by  a  man  by  the  name  of 
Lea.  He  stated  he  had  moved  off  the  house 
and  fruit  trees,  and  I  think  he  also  named  the 
time."  Says  he  thinks  the  conversation  took 
place  in  July,  1848. 

In  answer  to  another  question,  the  witness 
says:  "Mr.  Davis  showed  me  where  he  had 
moved  the  house  from,  and  I  understood  he 
Bad  moved  all  the  improvements  off  that  place, 
and  the  stock  was  running  on  the  land  that 
had  been  inclosed,  and  if  any  of  the  fencing 
was  left,  I  did  not  notice  it.  The  place  was 
grown  up  very  much  with  bushes.  There  might 
nave  been  some  rotten  rails  scattered  where 
the  fence  was  put,  lying  among  the  bushes  anil 


lis  is  represented,  also,  as  having  taken 
place  in  July,  1848;  and  the  witness  swears 


that  in  the  succeeding  August,  Davis  showed 
him  where  the  Wallace  house  had  stood.  He 
was  interrogated,  on  the  part  of  the  complain- 
ant, as  follows: 

Please  state  whether  or  not  you  afterwards 
heard  John  Davis  set  up  daim  to  the  Wallace 
eighty-acre  tract ;  and  if  so,  state  when  it  was, 
and  fully  what  he  said  to  you  on  the  subject. 

*  Answer.  In  the  winter  of  1849,  there  [*501 
was  a  man  there  from  Bradley  coimty,  looking 
at  Davis's  land,  and  talking  of  buying  him  out. 
I  happened  at  Davis's  at  uie  time,  and  he  re- 
quested me  not  to  mention  the  conversation  to 
any  person,  that  had  passed  between  us,  about 
the  land ;  that  if  he  sold  his  land  to  that  man, 
he  should  sell  the  Wallace  place  also. 

Question  by  same.  Please  state  whether  that 
was  the  first  time  you  heard  him  <m««tn^  to 
own  the  eighty-acre  Wallace  tract. 

Anstcer,  He  did  not  profess  to  own  it  then, 
but  said  he  should  sell  it  with  the  balance,  if 
he  sold  at  all. 

Interrogatory  by  same.  State  whether  or  not 
John  Davis  haid  the  Luther  Wallace  place  in- 
closed at  any  time;  and  if  so,  state  when  he  had 
it  done. 

Ansioer,  If  he  had  it  inclosed  at  any  time, 
it  was  since  I  left  that  country. 

To  the  cross-interrogatories,  the  witness 
stated: 

Do  you  say  there  was  no  land  on  the  Wal- 
lace tract  inclosed  and  in  cultivation  during 
the  years  1848,  1849,  and  1850? 

AnstDer.  None  in  1848,  and  none  afterwarda» 
that  I  know  of. 

Are  you  acquainted  with  the  boundaries  of 
the  Wallace  land,  and  can  you  say,  positively, 
that  there  was  no  land  on  said  tract  in  cultiva- 
tion during  the  aforesaid  years? 

Ansioer,  1  was  not  acquainted  with  the  lines 
of  the  tract,  and,  if  there  was  any  in  cultiva- 
tion on  the  tract,  I  did  not  know  it. 

Can  you,  then,  say  positively  that  no  part  of 
the  field,  about  where  the  old  Wallace  house 
stood,  was  in  cultivation  during  the  time  mea- 
tioned? 

Ansioer,  No  part  of  it  was  in  enltivatioa 
during  the  time  I  lived  there. 

In  your  answer  to  complainant's  sixth  ques- 
tion, you  say  he  (John  I^vis)  stated  that  Le& 
had  entered  the  land.  State  where  that  con- 
versation took  place,  when,  and  if  any  person 
was  present,  give  the  name  or  names. 

Answer,  This  conversation  took  place  at 
Davis's  mill,  in  the  month  of  July,  1848,  and 
there  was  no  person  present. 

In  your  answer  to  complainant's  third  ques- 
tion, you  say  that  John  Davis  UAd  you  he  had 
only  the  occupant  right,  which  he  *had  r*50S 
purchased  from  Wallace,  and  that  he  did  not 
own  the  land;  state  exactly  what  he  told  yoo, 
and  at  what  time. 

Ansioer,  In  the  month  of  July,  1848,  ha 
made  the  statements  I  have  made  in  that  an- 
swer, that  he  had  only  bought  the  improve- 
ments from  Wallace,  and  that  he  did  not  own 
the  land,  and  would  not  sell  it,  and  make  b 
title  to  it. 

Shubird  swears  that  he  went  to  Dudctown 
to  reside  in  1848,  and  lived  there  about  three 
years;  says  he  knew  John  Davis,  and  the 
Luther  Wallace  improvement. 

The  succeeding  questions  propounded  for  the 
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eomplainmnt  and  the  answers  to  them,  will 
beat  present  the  material  statements  of  this 
witness: 

State  whether  or  not  the  Luther  Wallace  im- 
provement was  moved  from  the  place  where 
he  first  put  it  up;  and  if  so,  state  who  had  it 
moved,  and  where  it  was  moved  to. 

Anstoer.  The  houses,  fencing,  and  peach  trees 
were  moved  from  the  place  thej  were  first  put 
on  the  Luther  Wallace  place.  They  were 
moved  by  John  Davis,  and  put  on  his  own  land. 

How  far  were  the^^e  improvements  taken 
from  where  Luther  Wallace  nad  put  them  upt 

Anatcer.  I  can't  exactly  say,  but  suppose  a 
half  mile  or  three  quarters. 

Please  state  why  John  Davis  removed  these 
improyements.  Tell  all  you  may  have  heard 
John  Davis  say  on  that  subject. 

Answer.  He  (John  Davis)  stated  to  me  that 
the  reason  he  moved  them  was,  that  he  was 
afraid  he  would  lose  his  labor,  as  he  had  under- 
stood a  man  by  the  name  of  Lea  had  entered 
the  land,  and  stated  that  he  did  not  own  the 
land. 

State  whether  or  not  you  ever  heard  John 
Davis  claim  the  land  where  the  Luther  Wal- 
lace improvement  was,  at  any  time  while  you 
lived  with  him. 

An9u>er.  The  Luther  Wallace  place  is  now 
eaUed  Ck>pper  Hill.  I  think  in  about  the  year 
184SK  after  the  copper  property  came  into 
noM'v.  John  Davis  set  up  a  claim,  and  said  it. 

Do  you  know  whether  or  not  the  Luther 
Wallace  improvement  or  property  was  left 
vacant  and  turned  out  at  the  time  Davis  re- 
moved the  fencing,  etc.,  away?  And  if  so, 
state  how  long  it  was  left  vacant. 
603*]  •Afwtrer.  The  property  was  left  vacant 
— how  long,  I  can't  say,  but  until  Davis  set  up 
his  daim;  he  then  commenced  fixing  up  the 
fencing  again. 

On  cross-examination,  the  witness  states  that 
he  went  to  Ducktown  in  March,  1848 ;  that  the 
Wallace  bouse  had  been  removed  before;  nor 
was  there  any  inclosed  land  on  the  Copper  Hill 
tract  when  he  went  there. 

He  is  then  further  interrogated,  and  an- 
swers: 

How  can  you  say,  then,  as  in  your  answer 
to  complainant's  third  interrogatory,  that  the 
bouse,  fencing,  and  peach  trees,  were  removed 
by  John  Davis,  and  put  upon  his  own  land? 

Anatoer.  I  heard  John  Davis  say  so. 

At  what  time  did  Davis  tell  you  this,  and  how 
did  he  happen  to  speak  to  you  on  this  subject? 

Anstoer.  Shortly  after  I  went  there — I  can't 
say  exactly  what  time.  John  Davis  and  my* 
self,  after  passing  through  his  farm,  passed 
vpon  the  vacant  place  of  Luther  Wallace.  He 
mentioned  the  simject  himself,  and  told  what 
I  have  heretofore  stated. 

On  which  side  of  Davis's  mill  creek  was  the 
improvement  of  which  you  have  been  speaking 
sittiated? 

Anstoer,  It  was  situated  on  the  left  hand 
when  going  up  the  creek. 

Was  there  not,  at  that  time,  a  small  field 
indoeed  between  the  mill  creek  and  the  Cop- 
per Hill? 

Answer.    Not  to  my  knowledge,  as  I  don't 
know  whether  there  was  or  not,  as  I   know 
nothing  about  it,  only  as  Davis  told  me  that 
he  had  taken  all  off. 
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Was  there  any  person  present  when  this  con- 
versation occurred  between  you  and  Davis  T  If 
so,  state  who  it  was. 

Ansioer.   There  was  no  person  present. 

If  the  evidence  of  these  two  witnesses  be  true, 
then  there  was  no  continuous  adverse  holding; 
and  the  question  is,  whether  it  is  entitled  to 
credit.  Braswell  swears  that  the  entire  im- 
provements were  removed,  induding  the  fruit 
trees ;  and  that  the  land  where  the  Wallace  im- 
provement had  been  made  was  grown  up  and 
overrun  with  bushes  and  saplings;  that  this 
was  the  condition  of  the  place  in  1848.  Shu- 
bird  proves  the  same,  with  the  exception  that 
he  says  nothing  as  *respects  the  under-  [*604 
growth.  So  i&r  as  conversations  with  John 
Davis  are  given,  they  may  be  dismissed,  with 
the  remark,  that  he  hiad  obtained  William  Park 
Lea's  deed  for  the  land  in  June,  1848,  and  was 
not  at  all  likely  to  carefully  disavow  all  title, 
and  say  the  land  bdonged  to  one  Lea. 

In  1856,  when  these  depositions  were  taken, 
John  Davis  was  dead,  and  courts  of  justice 
lend  a  very  unwilling  ear  to  statements  of  what 
dead  men  had  said. 

Many  witnesses  have  been  examined  to  prove 
that  Braswell  and  Shubird  are  not  entitled  to 
credit  on  oath  as  witnesses,  and  many  prove 
the  reverse.  That  they  are  men  of  no  substan- 
tial worth,  and  of  little  respectability,  is  man- 
ifest enough,  and  confidence  in  their  integrity 
is  certainly  impaired.  But  in  this  case,  as  in 
most  others,  the  integrity  of  the  witnesses  is 
easily  ascertained.  If  the  land  was  grown  up 
in  bushes  and  saplings  in  1848,  it  must  have 
been  thrown  out  as  a  waste  place  six  or  eight 
vears  before  that  time.  Davis  purchased  Wal- 
lace's possession  in  February,  1842.  Wallace 
remained  there  three  years,  by  agreement  with 
Detvis.     Then  Abercrcmibie  came  in,  and  occu- 

Sied  the  house  one  year  whilst  it  stood  in  the 
eld.  It  was  then  removed  beyond  the  field, 
and  had  no  connection  with  it.  Davis  himself 
took  possession  of  the  cleared  land,  and  culti- 
vated it.  It  was  rented  by  Davis  to  Dugger, 
either  in  1849  or  1850,  and  he  raised  a  crop 
on  it.  The  orchard  was  there  then,  and  con- 
tinued there,  till  1855,  after  this  suit  was 
brot^t,  as  Mann,  the  county  surveyor,  proves, 
who  traced  the  lines  of  the  Copper  Hill  tracts 
and  examined  the  cleared  land  m  the  twelve- 
acre  field,  and  especially  that  part  north  of  the 
southern  line  of  the  forty-acre  lot.  Mann 
states  that  the  marks  of  the  old  house  built 
bv  Wallace  were  plainly  visible,  and  so  was  the 
old  worn  land  deared  by  Wallace,  and  that  the 
peach  trees  were  there.  Substantially  the  same 
facts  are  proved  by  nearly  all  of  the  witnesses 
examined  on  part  of  the  respondents.  It  is 
the  most  familiar  fact  in  the  cause. 

That  the  Wallace  field  and  orchard  were 
constantly  under  fence  from  the  time  Davis 
purchased  of  Wallace,  and  certainly  never 
abandon^  nor  overnm  with  brushwood  and 
saplings,  is  fully  established. 

*And  our  opinion  is,  that  when  Bras-  [*606 
well  and  Shubird  deposed  to  the  reverse,  th^ 
stated  what  was  untrue. 

The  complainant  in  his  amended  bill  does 
not  controvert  the  fact  that  adverse  possession, 
for  more  than  seven  years^  had  been  holden  of 
the  land  in  dispute,  but  relies  on  the  following 
allegations  to  avoid  the  bar,  to  wit: 
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Yoiir  orator  showi  the  defenduits,  In  their 
answers  on  file,  charge  that  the  said  John 
Davis  and  those  claiming  under  him  had  leven 
^eara'  peaceable,  uninterrupted,  adver&e  poBses- 
dion  of  the  land  in  dispute,  previous  to  the 
filing  of  the  original  hill,  and  prerioua  to  the 
suit  at  law;  as  to  which  facts  no  answer  ia 
asked  herein  from  defendants;  but  if  any  such 
poasession  existed,  your  orator  charges,  and 
"which  charge  your  orator  does  require  to  be 
answered,  that  it  was  a  fraudulent  possession, 
under  a  frnildulent  grant  and  fraudulent  deed, 
the  registration  of  which  was  postponed  until 
within  about  the  last  two  years;  that  the  pos- 
KAston  of  your  orator's  grant,  first  by  the  said 
William  Park  I<ea,  and  then  by  the  said  John 
Davit,  was  fraudulently  concealed  from  him 
by  them;  that  he  never  had  any  knowledge  or 
information  thereof  until  about  the  time  stated 
in  his  original  bill,  and  within  the  last  twelve 
months;  and  that,  as  his  cause  of  action  was 
thus  fraudulently  concealed,  the  statute  of  lim- 
itations cannot  apply. 

These  allegations  are  specially  denied  by  the 
answer  of  the  respondents,  except  as  to  the  fact 
that  the  deed  from  William  Park  Lea  to  John 
Dftvla  wa4  not  registered,  which  is  admitted. 
Of  the  other  allegations  there  is  no  proof,  and, 
of  course,  they  are  not  in  the  case. 

Whether  Lea  had  title  or  not  at  the  time  hf 
conveyed  to  Dnvis  is  altogether  immaterial,  ai 
the  Tenncsnee  act  of  limitatitm  intended  to  pro 
tect  and  confirm  voiil  deeds  purporting  to  con 
vey  an  estate  in  fee  simple,  where  seven  years 
adverse  poosession  had  been  held  under  them 
Nor  wofi  Dnvis  bound  to  roister  his  deed  fron 
Lea;  l>otween  them,  ns  grantor  and  grantee,  it 
was  valid  without  registration.  Neither  car 
the  complainant  be  heard  to  say  that  he  hac 
no  notice  of  the  fact  that  Davis  claimed  titli 
to  the  land.  His  possession  and  adversi 
holding  was  notice  to  the  world,  as  will  bi 
Men  t^  the  case  of  Landit  t.  Brant,  abovi 
ctted. 

IHM*]  *0n  the  itco  groandt  above  »lai«d,  tci 
order  that  the  deoree  of  Ihv  Circuit  Court  di* 
miitting  Ike  bill  be  a/firmed. 

Mr.  Justice  Dkaisl,  dissenting: 

In  the  case  of  /-eo  v.  The  Coppermine  Com 
pwy.  It  is  my  opinion  that  the  company,  as  i 
corporation,  could  neither  plead  nor  be  im 
pleaded  in  a  court  of  the  United  States. 


LLOYD  N.  ROGERS.  Admr.  of  Eliia  Pari 
Curtis;  Edmund  L.  Rtwors,  in  his  own  Right 
and  as  Admr.  of  Eliza  L.  Rogers,  and  Eleano 
A.  Rogers,  Apptt., 


Friend. 

(See  B.  C  21  How.  S2a,  S8T.) 
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rgued  and  held  under  odviMmenf  May  18, 
1858.  Reargued  Mar.  i,  1859.  Daoiia* 
Mar.  11,  1859. 


The  case  is  stated  by  the  court. 
Meitrg.   R,  a.   Ossa  and  T.  F.   laott  for 
ppellants, 
lir.  R.  J.  BMBt  for  appellee. 

Mr.  Justice  Moliaan  delivered  the  opinion 
f  the  court: 

The  facts,  as  they  appear  of  record,  on  ths 
lotion  to  dismiss  this  appeal,  are  u  follow*: 

The  decree  of  the  circuit  court  waa  pro- 
ounced  2lBt  January,  1866.  An  appeal  wu 
rayed  from  said  decree,  and  aranted  the  Hunc 
ay,  21st,  January,  1866.  This  >PP«al  ^*** 
ocketed  and  dismissed  under  the  63d  rule  <rf 
his  court,  at  December  term,  1866,  to  wit, 
:7th  February,  1867;  and  a  writ  of  prooedenie 
van  issued  igth  May,  1867. 

The  appellants  filed  this  record  and  docketed 
he  case  3d  April.  1B6T.  The  record  in  thil 
»se  stated  that  an  appeal  had  been  prayed  and 
lUowed,  but  does  not  give  any  date.  There  ll 
10  statement  of  any  prior  appeal  in  thla  record. 
The  appeal  bond  is  dated  4th  February,  186t: 
rhere  is  no  citation  in  this  record. 

The  appellants  filed  the  citation  and  bo«d, 
lOth  April,  1857,  and  directed  the  clerk  to 
locket  this  case,  to  transfer  the  record  filed  ll 
he  last  case  to  this,  to  attach  said  citation  and 
lond  to  said  record,  and  to  print  all  the  papm 
.n  this  case.  There  is  no  statement  of  an} 
>ther  appeal  than  that  set  out;  and  this  seem 
.o  be  the  appeal  that  was  dodceted  and  di*- 
missed  27th  February,  1867. 

As  the  record  now  itands,  it  is  not  pereeind 
hovr  Uda  appeal  can  be  sustained. 


WTLLUM  H.  A8PINWALL.  Joseph  W.  Alttq), 
Henry  Chauncey,  Chas.  Gould,  and  Suil 
L.  M.  Barlow. 

(See  B.  a  21  Bow.  1139-948.) 

County  hondt  —  prerequieitea  of,  qaeition  fv 
commM»ioner» — innocent  holder* — if  bOMil 
import  validit)/,  purohater  protected  —  mi* 
on  coupon  A  detached. 

Where  bonas__ol  a  _  

Vnowledi*  of 


atr  were  Issoed  In  para*- 

, _    1  piiblie  statute  of  a  state,  any  pen« 

dealing  in  Qiem  Is  chaTKeable  w"'  -  ' '-—  "^ 


When  fall  power  ll  conferred  npon  the  board  at 
commlsgloDers  to  sabscrlbe  tor  the  stock  and  IsN* 
'■    when  a  majority  of  the  voter*  of  tM 


tloi 


r  due  notice  of  t1 


and  place  ol 


Wliere  the  appeal  was  dismissed  27th  Febmar; 
1807,  the  «)i>el!snts_^nl-'  "- —       —  — 


4  an;  other  appeal ,  and  t 

Jiis  ap 
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ilsied;  held,  thai 


c.rn.u" ,  niTetlTer  or  not  the  election  I —  — 
properly  held,  and  a  maiority  of  the  votes  ol  tW 
county  cast  In  favor  of  the  subscription,  is  a  qnM- 
tlon  for  the  board.  _^ 

After  the  authority  has  been  executed,  the  itos 
inbecrlbed,  and  the  bonds  Issued,  and  In  the  has* 
of  Innocent  boiders.  It  la  too  late,  even  in  a  dirtA 

EroceediDg,  to  call  in  question  the  decision  of  tM 
jard. 

KoTE. — Rrrltalt  in  ncirotiol'Ia  EiDfidi  or  •soaritM 
at  eiHrienM  of  the  fart  re.cHtH  and  at  an  citappel;' 
see  note  to  Uercer  Connly  v.  Hackett.  17  I*  ed.  tt 
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Much  leas  can  It  be  called  in  question  In  a  collat- 
eral wav  to  the  prejudice  of  a  bona  fide  holder  of 
the  bonds. 

Where  the  bonds  on  their  face  import  a  com- 
pliance with  the  law  under  which  they  were  issued, 
the  purchaser  is  not  bound  to  look  further  for  eyl- 
dence  of  a  compliance  with  the  conditions  to  the 
grant  of  the  power. 

A  suit  can  be  maintained  upon  the  coupons, 
without  the  production  of  the  bonds  to  which  they 
had  been  attached. 

Argued  Feb.  24,  1859.     Decided  Mar.  It,  1859. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below,  by  the  defendants  in  error,  to 
enforoe  payment  of  certain  coupons. 

The  trial  in  the  court  below  resulted  in  a 
verdict  and  judgment  in  behalf  of  the  plaintiffs, 
for  $17,832.30,  with  costs;  whereupon  the  de- 
fendants sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meeere.  MoDonald  St  Porter,  B.  W. 
TkoatpsoB,  and  BoTerdy  Johnson  for 
plaintiffs  in  error. 

Ueesre.  J.  P.  BeBjaiiilii,  8.  Judah,  and 
8.  P.  Vermon  for  defendant  in  error. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana. 

The  suit  was  brought  in  the  court  below 
against  the  board  of  commissioners  of  Knox 
county,  to  recover  the  amount  due  upon  two 
hnndrcMl  and  eighi^-four  coupons,  each  for  the 
sum  of  $60.  the  whole  amounts  to  the  sum  of 
•541*}  $17,400.  *The  coupons  were  payable  at 
the  North  River  Bank,  in  the  city  of  New  York 
— H>ne  hundred  and  forty-two  of  them  on  the  Ist 
of  March,  1856,  and  the  remaining  number  on 
the  1st  of  March,  1857.  These  coupons  were 
originally  attached  to  one  hundred  and  forty- 
two  bonds  issued  by  the  defendants,  for  $1,000 
eadi,  the  bonds  payable  at  the  bank  above  men- 
tioned, twenty-five  Tears  from  date,  to  the  Ohio 
k  Mississippi  Railroad  Company,  or  bearer, 
with  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  annually  on  the  1st  of  March, 
at  the  bank,  upon  presentation  and  delivery  of 
the  proper  coupons  hereto  attached,  by  the 
auditor  of  said  county. 

The  coupons  declared  upon  and  sought  to 
be  recovered  are  those  which  were  attached  to 
these  one  hundred  and  forty-two  bonds,  and 
represented  the  interest  due  thereim  on  the  Ist 
of  March,  1856  and  1857.  The  plaintiffs  are 
the  holders  and  owners  of  these  coupons. 

The  main  ground  of  the  defense  set  up  and 
relied  on  to  defeat  the  recovery  is,  that  the  de- 
fendant, the  board  of  commissioners,  possessed 
no  authority  to  execute,  or  to  authorize  to  be 
executed,  the  bonds  or  coupons  in  question; 
and  hence,  that  they  are  obligations  not  bind- 
ing upon  the  county  of  Knox,  which  this  board 
represents.  Our  chief  inquiry,  therefore,  will 
be,  whether  or  not  these  several  obligations 
were  executed  and  put  into  circulation,  as  evi- 
dences of  indebtedness,  by  competent  and  legal 
authority. 

llie  defendant  is  a  body  corporate,  under  the 
laws  of  the  state  of  Indiana,  by  the  name  of  the 
board  of  commissioners  of  the  county,  and  very 
21  How.  U.  S.,  Book  16. 


large  powers  are  conferred  upon  it  in  matters 
relating  to  the  police  and  fiscal  concerns  of  the 
county.  The  auditor  of  the  coimty  is  to  act  as 
its  clerk,  and  the  sheriff  was  to  attend  its  meet- 
ings and  execute  its  orders.  It  has  a  common 
seal,  and  copies  of  its  proceedings,  signed  and 
sealed  by  the  clerk,  are  evidence  in  courts  of 
justice.  It  has  power  to  dispose  of  the  property 
of  the  county;  i^  adjust  accounts  against  it;  to 
raise  revenue,  and  examine  accounts  of  disburs- 
ing olBcers ;  and  an  appeal  lies  from  its  decisions 
to  the  circuit  court.     1  R.  S.  of  Ind.  180.  187. 

♦On  the  14th  February,  1848,  the  [•54« 
legislature  of  Indiana  incorporated  the  Ohio  k 
Mississippi  Railroad  Company,  and  by  the  12th 
section  of  the  charter  provided  as  follows: 

"It  shall  be  lawful  for  the  county  commis< 
sioners  of  any  county  in  the  state  of  Indiana 
through  which  said  railroad  passes,  for  and  in 
behalf  of  said  county,  to  authorize,  by  ordei 
on  their  records,  so  much  of  the  said  stock  to 
be  taken  in  said  railroad  as  they  may  deem 
proper,  at  any  time  within  five  years  after 
opening  the  books  of  subscription  to  said  stock : 
Provided,  however,  that  it  shall  be,  and  is 
hereby  made,  the  duty  of  said  county  commis- 
sioners, in  any  county  through  which  said  rail- 
road may  pass  in  the  state  of  Indiana,  to  sub- 
scribe for  stock  for  and  on  behalf  of  said 
county,  if  a  majority  of  the  qualified  voters  oi 
said  county,  at  any  annual  election  within  five 
years  after  said  books  are  opened,  shall  vote 
for  the  same."     Sees.  Laws  1848,  p.  610. 

This  act  was  amended  on  the  15th  of  Janu- 
ary, 1849,  and  in  the  2d  section  it  was  declared 
to  be  the  duty  of  the  sheriffs  of  the  counties — 
and  among  others,  Knox  county,  the  one  in 
question — -forthwith  give  notice  of  an  election 
to  be  held  on  the  first  Monday  in  March  then 
next,  to  determine  whether  said  county  would 
subscribe  for  the  stock  of  the  Ohio  k  Mississippi 
Railroad  Company,  etc.;  and  if  a  majority  of 
the  votes  shall  be  given  in  favor  of  the  subscrip- 
tion, the  county  board  of  commissioners  shall 
subscribe  to  said  stock,  etc.,  for  the  county,  to 
an  amount  not  less  $100,000.  Provided,  that 
the  county  board  of  any  of  said  counties  may, 
within  one  week  prior  to  the  said  election,  in- 
crease or  lessen  the  amount  to  be  subscribed,  of 
which  notice  shall  be  given  at  the  different  pre- 
cincts of  said  county  on  the  day  of  election,  etc. 

The  dd  section  provided  that  the  county  sub- 
scription shall  be  payable  in  county  bonds, 
bearing  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  annually  on  the  1st  day  of 
March,  redeemable  at  such  time  and  place  as 
the  directors  of  the  company  may  determine, 
within  thirty  years  of  the  date  of  the  subscrip- 
tion. The  section  then  provides  for  the  levy- 
ing of  a  tax  annually  upon  the  county  by  tne 
board  of  commissioners,  to  meet  the  accruing 
interest  on  the  bonds. 

*The  plaintiff  gave  in  evidence,  on  [*543 
the  trial,  that  at  a  meeting  of  the  board  of  com- 
missioners of  the  county  of  Knox,  on  the  26th 
February,  1849,  it  ordered,  under  the  power 
given  in  the  2d  section  above  referred  to,  that 
the  county  subscribe  $200,000  of  the  capital 
stock  of  the  Ohio  k  Mississippi  Railroad  Com- 
pany. And  also  that  at  a  meeting  on  the  25th 
October,  1850,  after  reciting  that,  in  accordance 
with  the  wishes  of  the  voters  of  the  county,  as 
14  209 
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expressed  at  the  election  held  for  that  purpose 
in  the  several  to¥ra8hip8  on  the  first  Monday 
of  March,  1849,  it  is  ordered  that  the  auditor, 
in  the  name  and  for  the  county  of  ELnox,  sub* 
scribe  to  the  capital  stock  of  the  Ohio  &  Missis- 
sippi Railroad  Company  four  thousand  shares 
of  $50  each,  or  the  sum  of  $200,000;  and  that 
the  auditor  be  authorized  to  vote  at  all  elec- 
tions and  meetings  of  stockholders,  or  to  ap- 
point a  proxy  in  his  stead.  And  that,  in  pur- 
suance of  this  direction,  the  auditor  subscribed 
the  four  thousand  shares,  and  received  certifi- 
cates in  the  name  of  the  board  of  commis- 
sioners of  the  county  for  the  same;  and  also 
executed  and  delivered  the  bonds  of  the  county 
as  provided  for  in  the  3d  section  of  the  act 
of  1839,  attaching  thereto  coupons  for  the  in- 
terest. The  bonds  and  coupons  in  question 
were  issued  under  this  authority. 

This  is  the  substance  of  the  case,  as  pre- 
sented on  the  record. 

The  ground  upon  which  the  want  of  author- 
ity to  execute  the  bond  in  question  is  placed,  is 
the  alleged  omission  to  comply  with  the  requi- 
sition of  the  statute  of  1849,  in  respect  to  the 
notices  to  be  given  of  the  election  to  be  held  on 
the  first  Monday  of  March,  at  which  a  vote  was 
to  be  taken  for  or  against  a  subscription  of 
stock  to  the  railroad  company. 

It  is  insisted  that  an  irregularity  or  omis- 
sion in  these  notices  had  the  effect  to  deprive 
the  board  of  this  authority,  or  rather  furnish 
evidence  that  the  power  had  never  vested  in  it 
under  the  act;  ana,  further,  that  the  plaintiffs 
are  chargeable  with  a  knowledge  of  all  substan- 
tial defects  or  irregularities  in  these  notices  of 
the  election,  and  not,  therefore,  entitled  to  the 
character  of  bona  fide  holders  of  the  securities. 

The  act,  in  pursuance  of  which  the  bonds 
were  issued,  is  a  public  statute  of  a  state,  and 
544*]  it  is  undoubtedly  true  that  any  *person 
dealing  in  them  is  chargeable  with  a  knowledge 
of  it;  and  as  this  board  was  acting  under  dele- 
cted authority,  he  must  show  that  the  author- 
ity has  been  properly  conferred.  The  court 
must,  therefore,  look  into  the  statute  for  the 
purpose  of  determining  this  question ;  and  upon 
looking  into  it,  we  see  that  full  power  is  con- 
ferred upon  the  board  to  subscribe  for  the  stock 
and  issue  the  bonds,  when  a  majority  of  the 
voters  of  the  oounty  have  determined  in  favor 
of  the  subscription,  after  due  notice  of  the  time 
and  place  of  the  election.  The  case  assumes 
that  the  requisite  notices  were  not  given  of  the 
election,  and  hence  that  the  vote  has  not  been 
in  conformity  with  the  law. 

This  view  would  seem  to  be  decisive  against 
the  authority  on  the  part  of  the  board  to  issue 
the  bonds,  were  it  not  for  a  question  that  un- 
derlies it;  and  that  is,  who  is  to  determine 
whether  or  r^t  the  election  has  been  properly 
held,  and  a  majority  of  the  votes  of  the  county 
east  in  favor  of  the  subscription.  Is  it  to  be 
determined  by  the  court,  in  this  collateral  way, 
in  every  suit  upon  the  bond,  or  coupon  at- 
tached, or  by  the  board  of  commissioners,  as 
a  duty  imposed  upon  it  before  making  the  sub- 
scription ? 

The  court  is  of  opinion  that  the  question  be- 
longed to  this  board.  The  act  makes  it  the 
duty  of  the  sheriff  to  give  the  notices  of  the 
election  for  the  mentioned,  and  then  declares, 
SIO 


if  a  majority  of  the  votes  ffiven  shall  be  in 
favor  of  the  subscription,  Uie  county  board 
shall  8iU>scribe  the  stock.  The  right  of  the 
board  to  act  in  an  execution  of  the  authority 
is  placed  upon  the  fact  that  a  majority  of  the 
votes  had  been  cast  in  favor  of  the  subscrip- 
tion; and  to  have  acted  without  first  ascertain- 
ing it,  would  have  been  a  clear  violation  of 
duty;  and  the  ascertainment  of  the  fact  was 
necessarily  left  to  the  inquiry  and  judgment  of 
the  board  itself,  as  no  other  tribunal  was  pro- 
vided for  the  purpose.  This  board  was  one, 
from  its  organization  and  general  duties,  fit 
and  competent  to  be  the  depositary  of  the  trust 
thus  confided  to  it.  The  persons  composing  it 
were  elected  by  the  county,  and  it  was  alr^y 
invested  with  the  highest  functions  concerning 
its  general  police  and  fiscal  interesta. 

We  do  not  say  that  the  decision  of  the  board 
would  be  conclusive  in  a  direct  proceeding  to 
inquire  into  the  facts  previously  *to  the  [*645 
execution  of  the  power,  and  before  the  rights 
and  interests  of  third  parties  had  attached; 
but,  after  the  authority  has  been  executed,  the 
stock  subscribed,  and  the  bonds  issued,  and  in 
the  hands  of  innocent  holders,  it  would  be  too 
late,  even  in  a  direct  proceeding,  to  call  it  in 
question.  Much  less  can  it  be  called  in  ques- 
tion to  the  prejudice  of  a  bona  fide  holder  of 
the  bonds  in  this  collateral  way. 

Another  answer  to  this  ground  of  defense  is, 
that  the  purchaser  of  the  bonds  had  a  rifht  to 
assume  that  the  vote  of  the  county,  whi<m  wai 
made  a  condition  to  the  grant  of  the  power, 
had  been  obtained,  from  the  fact  of  the  sub- 
scription, by  the  board,  to  the  stock  of  the  rail- 
road company,  and  the  issuing  of  the  bonds. 

The  bonds,  on  their  face,  import  a  compliance 
with  the  law  under  which  tney  were  issued. 
"This  bond,"  we  quote,  "is  issued  in  part  pay- 
ment of  a  subscription  of  $200,000,  by  the  said 
Knox  county,  to  the  capital  stock,  etc,  by 
order  of  the  board  of  commissioners,"  in  pur- 
suance of  the  3d  section  of  act,  etc.,  passed  by 
the  general  assembly  of  the  state  of  Indians, 
and  approved  15th  January,  1849. 

The  purchaser  was  not  boimd  to  look  further 
for  evidence  of  a  compliance  with  the  conditionfl 
to  the  grant  of  the  power.  This  principle  wsi 
recently  applied  in  a  case  in  the  court  of  ex- 
chequer in  England.  6  Ellis  &  Blackburn,  327, 
The  Royal  British  Bank  v.  Turquand,  It  wsi 
an  action  upon  a  bond  against  the  defendaiit» 
as  the  manager  of  a  joint  stock  company.  The 
defense  was  a  want  of  power  under  the  deed 
of  settlement  or  charter  to  give  the  bond.  One 
of  the  clauses  in  the  charter  provided  that  the 
directors  might  borrow  money  on  bonds  in  ioeh 
sums  as  should,  from  time  to  time,  by  a  gen- 
eral resolution  of  the  company,  be  authomed 
to  be  borrowed.  The  resolution  passed  wts 
considered  defective.  Jervis,  Ch.  B.,  in  deli^ 
ering  the  judgment  of  the  court,  observed: 
"We  may  now  take  it  for  granted  that  the  deal- 
ings with  these  companies  are  not  like  dealingi 
with  other  partnerships,  and  that  the  parties 
dealing  with  them  are  bound  to  read  the  stai- 
ute  and  the  deed  of  settlement.  But  they  sre 
not  bound  to  do  more.  And  the  party  here, 
on  reading  the  deed  of  settlement,  would  find, 
not  a  prohibition  from  borrowing,  but  a  per 
mission  *to  do  so  on  certain  conditions.  r*^46 
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Finding  that  the  authority  might  be  made  com- 
plete by  a  resolution,  he  would  have  a  ri^ht 
to  infer  the  fact  of  a  resolution  authorizmg 
that  which,  on  the  face  of  the  document,  ap- 
peared to  be  legitimately  done."  See,  also,  S.  G. 
6  EUia  &  Bl.  p.  245,  and  25  Eng.  L.  &  £q.  p. 
114,  Madae  t.  Sutherland,  The  principle  we 
think  sound,  and  is  entirely  applicable  to  the 
question  before  us. 

A  Question  was  made  upon  the  argument, 
that  the  suit  oould  not  be  maintained  upon  the 
eoupons  without  the  production  of  the  bonds  to 
which  they  had  been  attached.  But  the  answer 
iSy  that  these  coupons  or  warrants  for  the  in- 
tco^st  were  drawn  and  executed  in  a  form  and 
mode  for  the  very  purpose  of  separating  them 
from  the  bond,  and  thereby  dispensing  with  the 
necessity  of  its  production  at  the  time  of  the 
aecruing  of  each  installment  of  interest,  and  at 
tlie  same  time  to  furnish  complete  evidence  of 
the  payment  of  the  interest  to  the  makers  of 
the  obligation. 

Some  other  minor  points  were  made  in  the 
ease  upon  the  argument,  which  we  have  con- 
■iderea,  but  which  it  is  not  important  should 
be  particularly  noticed. 

W0  are  eoHsfied  the  judgment  helow  ia  right, 
9md9hould  he  affirmed, 

Mr.  Justice  Daniel,  dissenting: 

In  the  ease  of  The  Know  County  Commission' 
are  ▼.  Aepinwall  et  al.  it  is  my  opinion^  in  the 
Irst  place,  that  the  circuit  court  had  not  iuris- 
diction  of  the  eause,  one  of  the  parties  beinpf 
a  eorporation;  and  second,  I  think,  moreover, 
tint  the  commissioners  being  known  to  be  mere 
agents,  it  was  the  duty  of  those  who  dealt  with 
tSem  to  ascertain  the  extent  of  their  powers. 


THE  BOAKD  OF  COMMISSIONERS  OF  THE 
COUNTY  OF  KNOX,  Plaintiff  in  Error, 

V. 

DAVm  C.  WALLACE. 

(Bee  8  C  21  How.  546.  547.) 

Oommieeioners  of  Knott  Co.  t.  AspinwaU,  ante, 

t08,  affirmed. 

The  facts  disclosed  upon  the  trial  of  this  ease 
were  substantially  the  same,  mutatis  mutandis,  as 
those  which  were  proved  or  admitted  in  the  case  of 
Commissioners  of  Knox  County  ▼.  Aspinwall,  ante, 
20S. 

The  questions  inyolved  haye  been  examined  In 
the  said  case,  and  the  result  there  arrived  at  af- 
firms the  jodipnent  in  this  case. 

Argued  Feb.  28, 1859.     Decided  Mar.  11,  1859. 

IN  ERBOR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  bv  the  defendant  in  error,  on 
certain  coupons  for  instalments  of  interest. 
Tlie  trial  below  resulted  in  a  verdict  and  judf;^- 
ment  in  favor  of  the  plaintiff,  for  $4,287.05, 
with  costs;  whereupon  tne  defendants  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meeere.  MoDonmld  4t  Porter  and  B.  W. 
Tkompsom  for  plaintiff  in  error. 

j/r.  K.  C.  MoIiOAiiy  for  defendant  in  error: 

The  board  of  commissioners  had  power  to 
issue  the  bonds.  The  county  record  authorizes 
%k  How. 


the  issue  of  the  bonds  in  accordance  with  the 
3d  section  of  the  act  of  Jan.  6,  1849,  and  thai 
provides  for  bonds  bearing  interest  payaUe 
annually.  The  coupQ^s  or  interest  warrants 
were  attached  to  the  bonds  in  the  usual  and 
ordinary  way  for  the  convenience  of  all  parties, 
and  were  merely  the  evidence  of  the  payment 
of  the  interest  authorized  by  the  bonus  them- 
selves under  the  law.  The  power  is  not  ex- 
tended, but  is  simply  exercised  in  the  manner 
which  has  become  the  settled  custom  in  such 
securities. 

Qraham  v.  Maddow,  6  Am.  Law  Reg.  616; 
State  of  Ohio  ▼•  Commieaionera  of  Clinton  Co.  6 
O.  St  280. 

Mr.  Justice  Kelaoa  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana. 

The  suit  was  brought  by  Wallace  against  the 
board,  upon  several  coupons,  for  instalments 
of  interest  which  had  been  attached  to  certain 
bonds  issued  by  the  defendants  to  the  Ohio  ft 
Mississippi  R.  Co.  Tlie  coupons  were  owned  by 
the  plaintiff,  and  had  been  duly  presented  for 
payment,  which  was  refused.  The  defendants 
pleaded  the  general  issue,  and  six  special  pleas, 
to  which  there  were  replications,  except  the 
second  and  sixth  pleas,  to  which  there  were 
demurrers. 

The  court  sustained  the  demurrers.  There 
were  afterwards  amendments  and  demurrers  to 
pleadings  not  very  intelligible  in  the  record, 
and  seem  not  to  have  been  relied  on  by  either 
party.  The  case  was  tried  upon  the  general 
issue,  and  the  facts  disclosed  upon  the  trial  were 
substantially  the  same,  mutatia  mutandia,  as 
those  which  were  proved  or  admitted  in  the 

Srevious  case  of  Aspinwall  and  others  against 
lese  same  defendants.  After  the  evidence  was 
closed,  the  defendants  presented  ten  prayers  to 
the  court,  upon  each  of  which  instructions  were 
given.  It  is  unnecessary  to  go  through  them; 
the  questions  involved  have  already  been  ex- 
amined in  the  case  above  mentioned,  and  the 
result  there  arrived  at  affirms  the  judgment  in 
this  case. 
Judgment  affirmed. 

Dissenting,  Mr.  Justice  DaaieL 


*PinLO  CHAMBERLAIN  and  John  H.  [*648 
Crawford,  Claimants  of  the  Propeller  Ogdens- 
burgh,  Appta., 

V. 

EBER  B.  WARD  and  Stephen  Clement^  Sur- 
vivor of  Samuel  Ward,  Deceased. 

(See  8.  C.  21  How.  548-672.) 

CoUiaion — incompetent  offUyera—oumera  and 
vessel  responsible — signal  lights,  when  in- 
sufficient— neglect  of  officer — requirements  aa 
to  lighta — neglect  of  other  veaael,  mutual 
fault — damagea. 

In  case  of  collision  on  Lake  Brie,  propellor  held 
in  fault,  because  she  did  not  have  a  competent  and 

Note. — Collision;  rules  for  avoiding;  steamer 
mertina  steamer — see  notes  to  14  L.  ed.  U.  8.  68; 
35  L.  ed.  U.  8.  453 ;  30  C  C.  A.  030. 
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riclllful  officer  In  ehar^  ef  her  deck,  and  because  it 
Appears  that  his  want  of  qualifications  and  unsklU- 
fulness  contributed  to  the  collision. 

Owners  of  vessels  must  see  to  it  that  the  masters 
and  other  officers  intrusted  with  their  control  and 
management,  are  skillful  and  competent  to  the 
discliarge  of  their  duties ;  as,  in  case  of  a  disaster 
like  the  present,  both  the  owners  and  the  vessel  are 
responsible  for  their  acts,  and  must  answer  for  the 
consequences  of  their  want  of  skill  and  negligence. 

The  propeller  also  held  in  fault,  because  she  did 
not  have  signal  lights  properly  displayed,  as  re- 
quired by  law. 

Signal  lights  are  required  by  the  act  of  Congress, 
and  when  they  are  extinguished,  or  burning  so 
dimlT  as  not  to  fulfill  the  purpose  and  object  for 
whicn  they  are  required,  they  do  not  and  cannot 
constitute  a  compliance  with  such  act  of  Congress. 

The  propeller  also  held  in  fault,  for  the  reason 
that  the  officer  in  charge  of  her  deck  neglected  sea- 
sonably and  effectually  to  change  the  course  of  the 
vessel,  after  he  discovered  the  signal  lights  of  the 
steamer. 

Steamboats  and  propellers  navigating  the  lakes 
are  reuuired  by  the  5th  section  of  the  act  of  March 
8,  1849,  to  carry  a  triangular  light,  shaded  green 
on  the  starboard  side,  and  red  on  the  larboard  side, 
with  reflectors,  and  to  be  of  a  size  to  insure  a  good 
and  sufficient  light;  and  the  owners  of  such  ves- 
sels, neglecting  to  comply  with  the  regulation,  are 
declared  liable  to  the  fnjured  party  for  all  loss  or 
damage  resulting  from  such  neglect. 

But  the  neglect  on  the  part  of  one  vessel,  to  show 
signal  lights  as  they  approach,  does  not  discharge 
the  other  from  the  obligation  to  adopt  all  reason- 
able and  practical  precautions  to  prevent  a  colli- 
sion. 

The  steamer  also  held  chargeable  with  fault,  be- 
cause the  officer  in  charge  of  her  deck  did  not  exer- 
cise proper  vigilance  to  ascertain  the  character  of 
the  ap(>roachlng  vessel,  after  he  discovered  the 
white  lights  which  subsequently  proved  to  be  the 
white  lights  of  the  propeller. 

The  steamer  also  held  chargeable  with  fault,  be- 
cause the  officer  in  charge  of  her  deck  did  not  sea- 
sonably, and  effectually  change  the  course  of  the 
vessel,  or  slow  or  stop  her  engine,  so  as  to  avoid 
collision,  after  he  discovered  the  white  lights  of  the 
approaching  vessel. 

The  steamer  also  held  in  fault,  because  she  did 
not  have  a  vigilant  and  sufficient  lookout. 

In  a  case  of  mutual  fault,  the  decree  of  the  cir- 
cuit court,  apportioning  the  damages,  was  correct. 

Argued  Feb.  15,  1859.      Decided  Mar.  11,  1859. 

APPEAL  from  tlie  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio. 

The  libel  in  tliis  case  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the  south- 
ern district  of  Ohio,  by  the  appellees,  to  re- 
cover damages  sustained  by  a  collision.  The 
decree  of  the  said  court  dismissed  the  libel  and 
further  ordered,  adjudged,  and  decreed,  that 
the  libelants  pay  to  the  respondents  the  sum  of 
$3,000,  with  interest,  as  (^mages  which  they 
sustained  by  the  collision. 

The  circuit  court,  on  appeal,  reversed  this 
decree,  and  decreed  that  the  damages  occasioned 
by  the  collision,  with  costs  in  both  courts,  be 
equally  divided  between  the  parties,  whereupon 
both  parties  appealed  to  this  court,  and  the 
appeals  have  been  separately  docketed,  in  con- 
formity to  the  agreement  of  the  parties,  that 
the  answer  of  the  respondents  should  operate 
as  a  cross  libel  for  the  damage  sustained  by  the 
propeller. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

See,  also,  the  next  succeeding  case. 

Messrs.  R.  P.  Bpaldins  and  H.  Stan- 
bery,  for  appellants: 

1.  The  propeller  Ogdensburgh  was  on  her 
SIS 


•  

true  course,  N.  E.  by  E.,  when  she  first  made 
the  steamer's  light. 

2.  She  did  not  change  her  course. 

3.  It  was  the  duty  of  the  propeller,  under 
existing  circumstances,  to  keep  her  course.  T6 
have  thrown  her  helm  "a-port,"  with  the 
steamer  from  two  to  three  points  of  the  com- 
pass on  her  starboard  bow,  would  have  been  a 
gross  violation  of  the  rules  of  navigation. 

London  Packet,  2  W.  Rob.  213;  Steamer 
Ocean,  Naut.  Mag.  vol.  I.  No.  5,  p.  355 ;  Steam- 
Tug  Sampson,  3  Wall.  Jr.  14;  3  Am.  Law  Beg. 
p.  337 ;  The  Santa  Claus,  Olcott,  428. 

4.  The  light  of  The  Atlantic,  as  first  made 
from  the  propeller,  was  by  no  means  a  "red 
signal  light."  It  was  an  ordinary  white  light 
The  Atlantic  was  only  three  or  four  times  ner 
length  off,  and  was  consequently  swinffiiig  un- 
der "a  port  helm,"  when  she  showed  Her  "red 
light"  u>  the  propeller. 

5.  At  the  instant  of  collision,  and  when  it 
was  inevitable,  the  helm  of  the  propeller  was 
ordered  "a-starboard."  But  the  testimony 
shows  that  the  object  was  solely  to  lessen  the 
amount  of  damage  by  receivmg  a  glancing 
stroke  upon  the  bows,  rather  than  a  direct  blow 
upon  the  broadside  of  the  propeller. 

The  steamboat  had  no  rieht  to  place  the  pro- 
peller in  such  jeopardy,  ^at  the  error  of  a 
moment  might  cause  her  destruction.  If  an 
error  was  committed  in  giving  the  order  to 
''starboard,"  it  could  not,  under  the  circum- 
stances, be  deemed  a  "fault." 

The  Genesee  Chief  v.  Fitzhugh,  12  How.  461; 
Shnte  V.  Ooslee,  3  Am.  Law  Reg.  476. 

6.  The  propeller  displayed  proper  lights. 
The  steamer  Atlantic  was  wholly  in  fault: 
First.  She  had  no  sutlicient  "lookout"  on  the 

night  in  question.  The  inside  of  the  pilot 
house  was  not  the  proper  place  from  whence  to 
keep  watch  for  approaching  vessels.  "A  com- 
petent and  vigilant  'lookout'  should  have  been 
stationed  at  the  forward  part  of  the  steamer,  is 
the  position  best  adapted  to  descry  vessels  it 
the  earliest  moment." 

St.  John  V.  Paine,  10  How.  686;  The  Oenesef 
Chief  V.  Fitzhugh,  12  How.  462;  The  Cathafi^ 
V.  IHckinson,  17  How.  177;  The  Europa,  2  Eng. 
L.  &  Eq.  563  and  564;  The  Diana,  1  W.  Rob. 
131;  Pritch.  Adm.  Dig.  p.  163,  S  50  and  note; 
The  New  York  v.  Rea^  18  How.  225;  The  W* 
K.  Perrin  v.  The  Lottisiana^  6  Am.  Law  Beg- 
427. 

Second.  The  master  and  chief  mate  were  in 
bed  while  the  steamboat  was  running  at  a  rap* 
id  rate,  in  a  locality  much  frequented  by  ▼»* 
sels,  through  an  atmosphere  so  smoky  that  the 
character  and  course  of  the  propeller  could  not 
be  determined  at  the  distance  of  half  a  inil^ 
Under  such  circumstances,  the  safety  of  more 
than  four  hundred  human  lives  was  intrusted 
to  a  second  mate,  who  ladced  the  experience  of 
a  single  summer,  as  "an  officer  of  the  deck.'' 

This  shows,  on  the  part  of  the  two  tn^' 
named  officers,  an  indifference  to  their  respon* 
sibility  perfectly  unjustifiable,  and  tends  very 
much  to  cast  the  blame  for  the  oallision  iipo0 
The  Atlantic. 

The  Iron  Duke,  2  W.  Bob.  385;  8hut$  ▼• 
Ooslee,  3  Am.  Law  Beg.  474. 

Third.  The  steamboat  was  greatly  in  fault  it 
not  diminishing  her  speed,  when  she  found  hef" 
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self  in  close  proximity  with  another  vessel,  of 
whose  character  and  course  she  was  ignorant. 

The  Boat,  2  W,  Rob.  2,  3;  The  Virgil,  2  \V. 
Rob.  205 ;  The  Birkenhead,  3  W.  Rob.  75 ;  The 
Perth,  3  Ha;?g.  414-417;  The  Rainbow,  11  Am. 
Law  Jour.  332;  Peck  ▼.  Sanderson,  17  How. 
181;  The  Genesee  Chief,  12  How.  463;  The 
yorthem  Indiana.  Judge  Hall,  Manuscript; 
The  Sampson,  Justice  Hall,  3  Am.  Law.  Reg. 
340;  Shute  ▼.  QosVee,  Justice  Campbell,  3  Am. 
Law  Reg.  475;  The  Europa,  2  Eng.  L.  &  Eq. 
559. 

In  the  case  of  The  N.  7.  and  Va.  Steamship 
Co,  V.  Calderwood,  19  How.  241,  Mr.  Justice 
Campbell  says  (p.  246) :  "In  the  present  in- 
stance, the  steamer  had  notice  that  a  vessel 
was  before  her  and  was  near  her  track,  and 
under  the  circumstances  she  was  bound  to  take 
efficient  measures  to  avoid  the  schooner." 

Fourth.  Having  neglected  to  "ease  her  en- 
gine," which  would  have  been,  to  say  the  least, 
a  proper  precautionary  measure  under  the  cir- 
cumstances, the  burthen  rests  upon  the  The  At- 
lantic to  show  that  the  oollision  was  not  owing 
to  that  neglect,  but  would  have  equally  hap- 
pened if  she  had  performed  her  duty. 

Schooner  Lion,  Judge  Sprague,  6  Law  Rep. 
117;  The  Anita  v.  The  Anglo  Norman,  Mc- 
Caleb,  Judge,  Eastern  Dist^  of  Louisiana,  Newb. 
Adm.  494. 

Fifth.  The  steamboat  committed  an  unpar- 
donable fault,  when  she  threw  her  helm  "a- 
port^  and  attempted  to  cross  the  bows  of  the 
propeller.  In  fact,  the  oollision  waa  brought 
about  by  this  rash  and  unskillful  maneuver. 

The  London  Packet,  2  W.  Rob.  213;  The 
EmUy,  1  Blatchf.  236;  The  Rainhou},  11  Am. 
Law.  Jour.  332;  The  Steam  Tug  Sampson,  3 
Am.  Law  Reg*  339;  Steamer  Ocean,  1  Naut. 
Mag.  335 ;  Vorthem  Indiana,  Judge  Hall,  Man- 
uscript; The  James  Watt,  2  W.  Rob.  270;  The 
Friends,  4  Moore,  P.  C.  314;  Pritch.  Adm.  Dig. 
171,  note  98;  The  Oregon  v.  Rocca,  18  How.  572. 

Sixth.  After  the  collision.  The  Atlantic  was 
blamable  in  not  having  attempted  to  ascertain 
whether  The  Ogdensburgh  required  assistance. 

The  Celt,  3  Hagg.  327. 

Finallv.  If  In  any  possible  contingency  this 
high  tribunal  shall  be  brought  to  the  deter- 
mination, that  the  propeller  Ogdensburgh  con- 
tributed to  the  terrible  disaster  revealed  in 
the  testimony,  in  such  a  manner  as  to  incur 
liability  for  damages,  then  in  behalf  of  her 
owners.  Chamberlain  ^  Crawford,  I  shall  claim 
the  benefit  of  the  act  of  Congress  of  March  3d, 
1851,  entitled  "An  Act  to  Limit  the  Liability 
of  Ship  Owners  and  for  Other  Purposes." 

9  U.  S.  Stat,  at  L.  635,  S  3;  American  Trans- 
portation Co.  V.  Moore  d  Co.  7  Am.  Law  Reg. 
15. 

Messrs.  Jolm  8.  Nowberrj  and  K.  H. 
SwaTme  for  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

This  was  a  suit  in  personam,  and  comes  be- 
fore the  court  by  appeal  from  the  circuit  court 
of  the  United  States  for  the  southern  district 
of  Ohio,  sitting  in  admiralty.  It  was  com- 
menced by  the  present  ap|>ellees,  as  owners  of 
the  steamer  Atlantic,  against  the  appellants, 
21  How. 


as  owners  of  the  propeller  Ogdensburgh,  and 
grew  out  of  a  collision  which  occurred  on  Lake 
Erie  between  those  vessels  on  the  20th  day  of 
August,  1852,  whereby  the  propeller  received 
damage,  and  the  steamer  was  run  down  and 
lost.  Some  change  was  made  in  the  nature 
•and  character  of  the  proceeding  after  [*554 
the  suit  was  instituted,  making  it  necessary 
that  a  brief  explanation  should  be  given,  in 
order  that  the  present  state  of  the  pleadings 
may  not  be  misunderstood.  According  to  the 
transcript,  the  original  libel  was  filed  in  the 
clerk's  office  of  the  district  court  on  the  27th 
day  of  October,  1852,  and  on  the  same  day  a 
process  of  attachment  against  the  propeller, 
and  monition  to  her  owners,  was  taken  out, 
and  subsequently  served,  pursuant  to  its  man- 
date, by  attaching  the  vessel,  publishing  notices 
to  those  interested,  and  summoning  the  re- 
spondents. On  the  11th  day  of  November  fol- 
lowing, an  amended  libel  was  filed  in  court, 
setting  forth  more  in  detail  the  circumstances 
of  the  collision  and  the  grounds  of  the  claim  as 
made  by  the  libelants.  As  amended,  however, 
the  libel  still  retained,  in  some  of  its  aspects, 
the  form  of  a  proceeding  in  rem  against  the  ves- 
sel, and  a  suit  in  personam  against  her  owners. 
In  the  answer,  which  was  not  filed  till  after 
the  process  was  served,  the  appellants,  as 
claimi^ts  of  the  propeller  and  respondents  in 
this  suit,  excepted  to  the  form  of  a  libel,  al- 
leging that  the  two  modes  of  proceeding  were 
improperly  joined,  and  prayed  that  the  libel 
should  be  dismissed  on  that  account.  At  the 
hearing  in  the  district  court,  the  exception  of 
the  respondents  for  a  misjoinder  was  sustained, 
and  thereupon  the  libelants,  on  motion  for 
leave,  were  permitted  to  amend  and  change 
the  proceeding  to  the  form  of  a  suit  in  per- 
sonam against  the  appellants  as  owners  of  the 
propeller,  and  the  cause  was  allowed  to  pro- 
gress, and  in  that  form  of  proceeding,  the  par- 
ties were  ultimately  heard  upon  the  merits  of 
the  controversy.  Another  explanation  is  also 
necessary,  connected  with  the  answer  of  the  re- 
spondents, as  without  it  the  subsequent  pro- 
ceedings in  the  cause  would  appear  to  have 
been  irregular,  and  certainly  would  be  incom- 
prehensible. On  the  26th  day  of  April,  1853, 
the  parties  entered  into  an  agreement  to  the 
effect  that  the  answer  of  the  respondents  in  this 
suit  should  operate  as  a  cross  libel  for  the  dam- 
age sustained  by  the  propeller,  and  that  the 
claims  of  both  parties  to  damage  should  be 
considered  by  the  court  in  weighing  the  evi- 
dence, and  be  adjudicated  upon  in  the  final 
decree;  and  in  order  to  facilitate  the  investiga- 
tion, *it  was  admitted  in  the  case  that  [*556 
the  damage  sustained  by  the  propeller  amount- 
ed to  the  sum  of  $3,000,  and  that  the  value  of 
the  steamer  waa  $75,000.  Other  interlocutory 
proceedings  were  had  in  the  cause  which  it  is 
not  important  to  notice,  and  testimony  waa 
taken  on  both  sides,  and  at  the  final  hearing 
on  the  10th  day  of  May  following,  a  decree  was 
entered,  that  the  libel  be  dismissed  with  costs ; 
and  under  the  authority  conferred  by  the 
agreement  that  the  answer  should  operate  as  a 
cross  libel,  it  was  further  ordered,  adjudged, 
and  decreed,  that  the  libels  nts  pay  to  the  re- 
spondents,   within    thirty    days,    the    sum    of 
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$8,000,  with  interest,  u  the  damage  whieii  the 
propeller  sustained  by  the  collision. 

From  that  decree  the  libelants  appealed  to 
the  eireuit  court.  Much  additional  testimony 
was  taken  in  the  drcuit  court,  and  after  a  full 
hearing  on  the  12th  of  November,  1856,  upon 
the  pleadings  as  modified,  and  the  proofs  ad- 
duced by  the  respective  parties,  it  was  ordered, 
adjudged,  and  decreed,  that  the  decree  of  the 
district  court  be  in  all  things  reversed,  and  a 
final  decree  was  entered,  to  the  efiTect  that  the 
damages  occasioned  by  the  collision,  together 
with  the  costs  in  both  courts,  be  equaUy  di- 
vided, and  that  each  party  bear  a  moiety  of 
the  same;  and  that  the  respondents,  pursuant 
to  the  admissions  of  the  parties  as  to  the 
amount  of  the  damage,  pay  to  the  libelants  the 
sum  of  $36,000.  Whereupon  the  parties  re- 
spectively appealed  to  this  court,  and  the  ap- 
peals have  Deen  separately  dodceted  in  con- 
formity to  the  agreement  of  the  parties,  that 
the  answer  of  the  respondents  should  operate 
as  a  cross  libel  for  the  damage  sustained  by 
the  propeller. 

Some  reference  to  the  pleadings  touching  the 
merits  of  the  controversy  now^becomes  neces- 
sary, before  we  proceed  to  the  consideration  oi 
the  matters  of  fact  in  dispute  between  the  par- 
ties in  this  suit. 

According  to  the  allegations  of  the  libel,  the 
steamer  Atlantic  was  duly  enrolled  and  li- 
censed, and  was  regularhr  employed  in  trans- 
porting passengers  and  freight,  making  semi- 
weekly  trips  each  way,  to  and  ht>m  Detroit,  in 
the  state  of  Michigan,  and  Buffalo^  in  the  state 
656»]  of  New  York.  She  left  Buffalo  at  •the 
usual  hour  in  the  evening  of  the  19th  of  Au- 
gust, 1852,  with  freight  and  a  large  number  of 
passengers  on  board,  bound  on  her  regular  trip 
to  the  port  of  Detroit.  And  the  libelant's  allege 
that  she  was  a  tight,  strong  vessel,  and  in  every 
respect  well  manned,  eauipped,  and  appointed 
for  the  voyage,  with  a  mil  complement  of  offi- 
cers and  men ;  and  that  those  to  whom  the  duty 
properly  belonged  were  at  the  time  of  the  dis- 
aster on  the  lookout  for  the  safety  and  protec- 
tion of  the  vessel.  They  also  allege  that  after 
leaving  Buffalo  she  proceeded  on  her  voyage  in 
the  usual  route  across  the  lake^  with  all  her 
signal  lights  displayed  as  required  by  law ;  that 
while  she  was  so  proceeding,  at  about  half  past 
two  o'clock  in  the  mominff  of  the  following 
day,  and  when  she  was  off  Lonff  Point,  on  the 
Canada  shore,  the  propeller  Ogdensburgh,  then 
being  cm  her  way  from  Cleveland  to  the  en- 
trance of  the  Welland  canal,  came  upon  ^e 
steamer,  and  with  great  force  and  violence  ran 
into  her,  the  bow  of  the  propeller  striking  the 
larboard  side  of  the  steamer  near  the  forward 
gangway,  breaking  and  crushing  by  the  force 
and  violence  of  the  collision  into  sad  through 
the  guard  and  hull  of  the  vessel,  so  that  she 
filled  with  water  and  sunk,  and  became  wholly 
lost  to  the  libelants. 

Other  matters  of  fact,  material  to  the  issue, 
are  also  set  forth  in  the  libel,  and  among  the 
number  are  the  following:  that  the  propeller, 
before  and  at  the  time  of  the  collision,  did  not 
have  burning,  and  properly  displayed,  the  sig- 
nal lights  required  by  law;  that  she  was  not 
then  proceeding  in  the  usual  route  from  Cleve- 
land to  the  entrance  of  the  canal,  and  that 
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those  in  charge  of  her  when  she  came  in  sl^fat 
of  the  lights  of  the  steamer  neither  stopped  n<Br 
engines,  nor  slackened  her  speedy  nor  altered 
her  course,  nor  took  any  other  precaution  to 
prevent  or  avoid  a  collision;  and  the  libelants 
aver  that  it  was  otherwise  iiidth  those  in  charge 
of  the  steamer;  that  as  soon  as  they  perceived 
the  lights  of  the  propeller  approachmg,  thej 
put  the  wheel  of  the  steamer  first  a-port,  and 
then  hard  a-port,  turning  her  course  to  the 
right,  away  from  the  propdler,  as  by  law  it  was 
their  duty  to  do,  and  that  they  made  every 
effort  in  their  power  to  avoid  a  collision;  and 
finally,  that  the  persons  in  charge  of  the  pro- 
peller, though  tney  saw  the  lights  of  the 
•steamer  at  a  great  distance,  and  in  [*567 
ample  tiine  to  have  prevented  the  disaster,  did 
not  put  the  wheel  of  the  propeller  a-port,  or 
turn  their  vessel  to  the  riffht,  away  from  the 
steamer,  as  th^  were  bound  to  do;  nor  did  they 
stop  or  slow  tue  engine,  or  display  lawful  sig- 
nal lights,  but  so  negligently,  improperlv,  and 
unskilif ully  navigated  their  vessel  that  sne  ran 
directly  and  almost  at  right  angles  into  and 
afiainst  the  steamer,  and  thereby  occasioned  the 
disaster.  Many  of  the  affirmative  facts  alleged 
in  the  libel  are  expressly  controverted  in  the 
answer  filed  by  the  respondents.  They  deny 
that  the  steamer  was  a  tidlit,  strong  vessel,  or 
that  she  was  well  manned  and  appointed  for 
the  voyage;  and  they  also  deny  that  the  proper 
persons  were  on  the  lookout  for  the  protectiott 
and  safety  of  the  vessel,  or  that  those  iB 
charge  of  the  steamer  took  aqy  precautiooaiy 
measures  to  prevent  the  collision. 

In  addition  to  these  denials,  th^  allege,  as 
matter  of  defense,  that  the  propeller,  a  vessel 
of  three  hundred  and  fifty-three  tons  burthen, 
left  Cleveland  on  the  day  preceding  the  disaster 
at  about  twenty  minutes  past  twelve  o'clock, 
deeply  laden,  and  proceeded  on  her  voyage,  by 
tiie  way  of  Fairmount,  toward  Ogdensburgh, 
her  place  of  destination,  which  was  to  be 
reached  through  the  canal  before  mentioned; 
that  about  two  o'clock  the  next  morning,  and 
when  she  was  steering  northeast  by  east,  on 
her  proper  course  to  the  entrance  of  the  canal, 
the  wind  beinff  light  and  the  weather  somewhat 
hasy,  the  watch  on  her  deck  discovered  the 
light  of  a  steamer  from  two  or  three  points  off 
her  larboard  bow,  which  was  supposed  to  bo 
Uiree  miles  distant;  that  the  propeller  kept  on 
her  course,  running  at  a  speed  of  about  seven 
miles  an  hour,  until  the  mate,  who  had  the 
watch,  ascertaining  that  the  light  was  fast  ap- 
proaching the  propeller,  gave  the  signal  to 
slow,  which  was  obeyed;  and  soon  after,  on 
discovering  that  the  light  was  coining  still 
nearer,  signaled  to  stop ;  and  then,  finding  that 
the  vessels  were  likely  to  come  in  contact,  he 
directed  the  engine  to  be  reversed,  and  gave  the 
order  to  back;  but  in  spite  of  all  these  precau- 
tionary measures,  the  collision  ensued. 

Respecting  the  immediate  cause  of  the  col- 
lision, the  theory  of  the  respondents  is,  that  the 
steamer,  if  she  had  held  her  *cour8e  [*658 
southwest  by  west,  would  have  passed  the  pro- 
peller nearly  a  mile  on  her  starboard  quarter; 
and  they  accordingly  allege,  that  by  putting 
her  helm  a-port  her  course  was  turned  to  the 
right,  so  as  to  bring  her  across  the  bows  of  the 
propeller*    And  they  also  allege,  in  this  conneo- 
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tioD,  that  the  steamer  was  running  with  un- 
abated apecNl^  at  the  rate  of  fifteen  miles  an 
hour,  when  she  fell  with  all  her  momentum 
upon  the  stem  of  the  propeller,  wrenching  it 
out  of  its  plaoe,  and  carrying  the  propeller  half 
round  as  she  ran  on  her  course. 

And  they  finally  allege  that  the  persons  in 
charge  of  the  propeller,  from  the  moment  they 
first  discovered  the  light  of  the  steamer  to  the 
time  of  the  collision,  managed  their  vessel  ac- 
cording to  the  most  approved  rules  of  naviga- 
tion; and  that  the  collision  was  wholly  owing 
to  the  fault,  neglect,  and  unskillfulness  of  the 
officers  and  crew  of  the  steamer,  in  changing 
her  course  across  the  path  of  the  propeller,  and 
in  their  culpable  omission  to  stop  the  steamer, 
after  it  was  found  that  such  change  of  course 
increased  the  danger,  by  bringing  the  two  ves- 
8^  closer  together.  And,  in  accordance  with 
the  theory  that  the  steamer  was  wholly  in 
fault,  they  pray  that  their  answer  may  be  taken 
as  a  cross  libel  in  their  behalf,  to  recover  the 
danoAgo  sustained  by  the  propeller,  and  that 
inoh  sum  may  be  decreed  to  them,  by  reason  of 
the  collision,  as  in  justice  they  are  entitled  to 


Such  is  the  substance  of  the  pleadings,  so  tax 
MM  respects  the  circumstances  of  the  collision, 
and  all  the  matters  of  fact  to  be  determined 
by  the  court. 

Since  the  suit  was  commenced,  the  parties 
hare  examined  more  than  one  hundred  wit- 
nesses; and  their  testimony,  as  exhibited,  fills 
nearly  four  hundred  pages  of  the  transcript. 
In  that  state  of  the  case,  a  particular  analysis 
of  the  testimony  of  each  witness,  and  a  com- 
parison of  their  respective  statements,  will  not 
be  attempted;  as  its  effect  would  be  to  extend 
the  investigation  beyond  all  reasonable  limits, 
without  any  practical  benefit  to  either  party. 
All  that  can  be  done,  under  the  circumstances, 
will  be  to  state  the  material  faets  proved,  and 
to  refer  to  such  brief  portions  of  the  evidence 
as  seems  to  be  necessary  to  confirm  our  oonolu- 
659*]  sions.  Conflicting  testimony  *we  have 
endeavored  to  reconcile,  where  it  was  possible; 
and  when  not  so,  we  have  drawn  our  conclu- 
sions from  the  weight  of  the  evidence  and  the 
prolMibilities  of  the  case. 

With  these  explanations,  we  will  proceed  to 
state  the  material  facts,  so  far  as  respects  the 
steamer  Atlantic. 

She  left  Buffalo  between  nine  and  ten  o'clock 
in  the  evening  of  the  day  preceding  the  disaster, 
having  on  boards  in  addition  to  her  freight, 
nearly  five  hundred  passengers,  of  whom  more 
than  one  hundred  were  lost.  At  the  time  of  her 
departure,  she  was  in  every  respect  seaworthy, 
and  was  well  manned  and  appointed  for  the 
voyage,  with  a  competent  master  and  a  suffi- 
cient and  competent  crew.  Steamers,  on  leav- 
ing Buffalo  for  Detroit,  usually  steer  southwest 
by  west ;  and  The  Atlantic,  following  her  accus- 
tomed route,  pursued  that  general  course  dur- 
ing the  night,  until  she  made  Long  Point  light.. 
en  the  Canada  shore,  when  the  officer  in  charge 
of  her  deck  changed  her  course  one  fourth  of  a 
point  to  the  southward,  in  order  to  give  the 
light  a  wider  berth.  When  abreast  of  that 
light,  and  about  two  miles  distant  from  it,  the 
steamer  resumed  her  former  course,  about  | 
southwest  by  west,  and  continued  on  her  voj- 
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age,  without  any  other  chanse,  until  the  second 
mate,  who  had  charge  of  the  deck,  discovered 
two  white  lights  three  fourths  of  a  point  off  her 
larboard  bow,  when  he  ordered  the  wheelsman 
to  port  her  helm,  and  the  order  was  obeyed. 

Nothing  additional  occurred  during  the  voy- 
age, of  any  importance  in  this  investigation,  up 
to  the  time  those  lights  were  discovered  by  the 
second  mate.  His  watch,  which  commenced 
shortly  after  the  steamer  was  outside,  liad  not 
then  closed  and  of  course  he  was  properly  in 
charge  of  the  deck.  He  testifies,  that  at  first 
he  saw  only  one  light,  and  then  another,  and 
that  they  appeared  like  glimmering  stars,  and 
at  first  view  he  waa  unable  to  determine 
whether  they  were  stars  or  the  lights  of  a  ves- 
sel; but  upon  further  observation  he  supposed 
thev  were  the  lights  of  a  sail  vessel,  and  accord- 
ingly gave  the  order  to  port  the  helm.  That 
order  was  given  while  the  officer  who  issued  it 
waa  standing  in  the  pilot  house,  which  was  sit- 
uated on  the  forward  part  of  the  hurricane 
deck,  at  the  usual  elevation  in  steamers  of  that 
description,  above  the  water  line  of  *the  [*560 
vessel.  She  was  a  first-class  steamer,  of  eight 
hundred  tons  burthen,  and  was  moving  through 
the  water  at  the  rate  of  sixteen  miles  an  hour, 
and  the  officer  in  charge  of  the  deck,  and  who 
ffave  the  order  to  port  the  helm,  was  the  only 
lookout  stationed  on  any  part  of  the  vessel ;  and 
it  is  not  pretended  that  either  officer  or  seamen, 
other  than  the  officer  of  the  deck,  had  been  as- 
signed to  that  duty  during  the  voyage. 

Two  other  persons,  the  wheelsman  and  a  pas- 
senger, were  m  the  pilot  house  with  the  second 
ina&,  both  when  he  discovered  the  liehts  and 
when  he  gave  the  order  to  port  the  h^m;  and 
the  evidence  shows  that  he  went  there  for  a  pur- 
pose connected  with  his  duty  as  officer  of  the 
deck;  and  he  testifies  that  he  had  not  been  in- 
side more  than  two  minutes  when  he  first  saw 
the  light.  After  havin|^  given  the  order  to  port 
the  helm,  he  immediately  left  the  position 
where  he  had  been  standing,  and  went  on  to  the 
top  of  the  pilot  house,  and  then  he  says  the 
signal  lights  of  The  Atlantic,  which  were  prop- 
erly displayed,  and  were  burning  brightly, 
shone  onto  the  approaching  vessel,  and  eimbled 
him  to  see  that  sne  was  a  steamer,  and  that  the 
two  vessels  were  very  close  together.  His  own 
account  of  what  followed  shows  conclusively 
that  the  Imowledge  he  then  for  the  first  time 
obtained,  as  to  the  character  of  the  approach- 
ing vessel,  was  too  late  to  enable  him  to  adopt 
the  necessaiy  precautions  to  avoid  the  impend- 
ing peril.  On  seeing  the  propeller,  and  ascer- 
taining the  danger  of  his  situation,  arising 
from  the  closeness  of  her  approach,  he  ordered 
the  helm  of  the  steamer  hard-a-port,  and,  with- 
out waiting  to  know  whether  the  order  was 
obeyed,  put  his  hand  on  to  the  telegraph,  with 
a  view  to  give  the  signal  to  stop;  but  perceiv- 
ing that  t£e  collision  was  almost  certain,  he 
omitted  to  signal,  concluding  that  the  only 
chance  of  safety  was  to  rely  upon  the  velocity 
of  the  steamer,  and  the  operation  of  her  helm 
under  the  order  already  given,  which,  it  seems, 
was  promptly  obeyed.  Precautionary  measures 
could  not  then  be  effectually  adopted,  as  the 
time  and  opportunity  to  render  them  available 
had  passed,  and  the  two  vessels  almost  imme- 
diately eame  together,  the  propeller  striking 
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the  larboard  side  of  the  steamer  near  the  for- 
wnrd  gangway,  crushing  through  the  guard  and 
561*]  hull  of  tiie  steamer,  and  'otherwise  dam- 
aging her,  so  that  before  she  had  run  a  mile  she 
tilled  with  water  and  sunk  in  the  lake.  These 
facts  are  drawn  from  the  testimony  of  the  wit- 
nesses who  were  on  the  deck  of  the  steamer  or 
in  her  pilot  house,  and  are  believed  to  be  sub- 
stantially correct,  and  to  correspond  with  the 
events  as  they  occurred.  They  all  concur  in 
saying  that  they  did  not  see  any  signal  lights 
on  the  propeller  as  she  approached,  and  sup- 
posed she  was  a  sail  vessel  till  it  was  too  late 
to  srtop  the  engine,  and  affirm,  most  confidently, 
that  if  good  signal  lights  had  been  shown,  they 
would  have  seen  them.  Those  shown  by  the 
steamer  were  seen  by  the  mate  of  the  propeller 
when  the  vessels  were  three  miles  apart,  and 
several  witnesses  testify  that  such  lights,  if 
properly  shown,  as  required  by  law,  could  be 
seen  at  the  distance  of  four  or  five  miles;  and 
in  view  of  the  evidence  as  to  the  state  of  the 
weather  and  the  character  of  the  night,  we  have 
no  doubt  they  might  have  seen,  if  burning 
brightly,  in  ample  time  to  have  prevented  the 
disaster.  All  the  witnesses  agree  that  the  wind 
was  light,  and  the  surface  of  the  lake  smooth, 
and  they  generally  admit  that  there  was  some 
mist  or  haze  on  the  water;  but  assert  in  the 
most  positive  terms  that  it  was  starlight  over- 
head, and  no  one  pretends  that  it  was  unusu- 
ally dark.  Good  signal  lights,  under  such  cir- 
cumstances, if  burning  brightly,  could  readily 
be  seen,  notwithstanding  the  haze  on  the  water, 
at  a  sufficient  distance  to  enable  steamers  ap- 
proaching each  other  to  adopt  every  necessary 
precaution  to  avoid  a  collision. 

Having  stated  the  principal  facts  proved,  as 
they  appear  to  the  court,  so  far  as  respects  the 
steamer,  we  will  now  proceed  to  the  examina- 
tion of  those  of  a  corresponding  character 
which  relate  to  the  propeller.  More  difficulty 
attends  this  branch  of  the  inquiry,  on  account 
of  the  conflicting  state  of  the  testimony,  and 
the  consequent  uncertainty  in  which  the  facts 
are  involved.  Some  of  the  facts,  however,  are 
fully  proved,  and  to  those  we  will  first  invite 
attention.  As  alleged  in  the  answer,  the  pro- 
p<*lIor  left  Cleveland,  on  the  day  preceding  the 
disaster,  on  her  downward  trip  from  Chicago 
to  Ogdensburgh,  which  was  to  be  reached 
through  the  Welland  canal.  No  doubt  is  en- 
tertained that  she  was  a  good,  strong  vessel, 
562*]  and  there  is  nothing  *in  the  testimony 
to  call  in  question  either  the  competency  of  her 
master  or  the  sufficiency  of  her  crew.  It  ap- 
pears, by  the  testimony  of  her  master,  that  she 
left  Cleveland  about  noon,  and  ran  down  oppo- 
site Grand  River  by  daylight;  that  after  arriv- 
ing there  she  steered,  for  about  an  hour,  east- 
northeast,  and  then  turned  to  northeast  by  east 
till  the  vessels  came  together.  This  last  state- 
ment, however,  is  obviously  mere  hearsay,  as 
the  watch  of  the  mate  commenced  at  twelve 
o'clock  at  night,  and  he  continued  in  charge  of 
the  deck  until  half  past  two  in  the  morning, 
when  the  collision  occurred;  and  the  master 
admits,  what  it  is  important  to  observe,  that  it 
was  usual  when  they  got  down  off  Long  Point, 
and  found  themselves  out  of  the  way,  *^o  steer 
accordingly,"  by  which  we  understand  him  to 
mean  that  it  was  usual,  when  they  got  down 
there,  to  regulate  the  course  of  the  propeller 
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with  respect  to  the  well-known  position  of  Long 
Point,  and  perhaps  with  a  view  to  make  that 
light,  in  the  further  progress  of  the  voyage, 
which  is  proved  to  be  the  most  prominent  li^t 
on  the  route.  At  twelve  o'clock  the  mate  took 
charge  of  the  deck,  and  he  says  he  kept  the 
propeller  on  a  course  of  east-northeast  until 
two  o'clock,  and  then  hauled  her  off  from  the 
southern  shore,  to  northeast  by  east,  and  that 
soon  after  he  saw  a  light  two  points  or  two  and 
a  half  points  off  her  starboard  bow.  Could 
this  statement  of  the  mate,  in  regard  to  the 
course  of  the  propeller,  be  regarded  as  correct, 
we  should  be  obliged  to  acquit  both  vessels, 
upon  the  ground  that  the  alleged  collision  never 
took  place,  as  obviously  it  could  not,  ajwuming 
that  the  course  of  the  steamer  has  been  cor- 
rectly ascertained.  His  testimony  in  this  par- 
ticular, therefore,  must  be  considered  as  found- 
ed in  mistake;  and  it  is  proper  to  remark  that 
he  is  contradicted  in  so  many  particulars,  and 
is  proved  to  have  made  so  many  contradictory 
statements  in  respect  to  the  circumstances  ol 
the  collision,  that  we  deem  it  unsafe  to  give 
full  credence  to  his  statements,  eapedally  in 
regard  to  such  matters  in  controversy  as  ob- 
viously involve  the  vindication  of  his  own 
conduct  in  the  management  of  the  vessel.  Re- 
jecting his  statement  as  incredible,  because 
inconsistent  with  the  admitted  and  well- 
established  facts  in  the  case,  we  are  left  with- 
out any  satisfactory  testimony  in  the  record 
*from  which  the  precise  course  of  Uie  [*56S 
propeller,  for  one  or  two  hours  before  the  col- 
lision, can  be  ascertained  with  any  reasmiable 
degree  of  certainty. 

Looking  at  the  other  facts  and  circumstances 
in  the  case,  there  is  much  reason  to  eondude 
that  the  inexperience  and  ignorance  of  the 
mate  led  him,  in  the  early  part  of  his  watch, 
to  adopt  a  route  somewhat  to '  the  souti^eni 
shore  than  had  been  usual,  tmtil  he  got  down 
off  Long  Point;  and  finding,  on  arriving  there, 
that  he  was  too  far  to  the  southward,  he  then 
changed  the  course  of  the  propeller  to  the 
she  was  pursuing  when  the  lights  of  the 
were  first  discovered ;  and  this  view  of  the 
finds  support  in  the  fact  proved  by  the  master, 
that  it  was  usual  to  correct  any  irregularitr  im 
the  course  at  that  stage  of  the  voyage.  That 
the  propeller  was  south  of  The  Atlantic  when 
her  mate  discovered  the  signal  lights  of  the 
latter  vessel,  is  proved  bej^ond  all  reasonable 
doubt  and  is,  in  effect,  admitted  by  the  mate  in 
that  part  of  his  testimony  where  he  says  that 
the  bearing  of  her  lights,  when  he  first  saw 
them,  was  two  or  two  and  a  half  points  off  the 
starboard  bow  of  the  propeller.  Her  course 
then  was  in  an  easterly  direction,  and  it  is 
equally  well  established  that  her  white  lights 
were  first  seen  on  the  steamer,  whose  coarse 
was  westerly  off  her  larboard  bow.  Assuming 
these  two  facts  to  be  true,  of  which  there  is  no 
doubt  whatever,  and  it  necessarily  follows  that 
the  propeller  was  south  of  The  Atlantic,  and 
such,  it  is  believed,  was  the  real  fact.  Both 
vessels  were  injured  by  the  collision,  and  addi- 
tional light  is  shed  upon  this  inquiry  by  the 
evidence  in  the  case  as  to  the  localities  in  the 
respective  vessels  where  the  damage  was  re- 
ceived. All,  or  nearly  all,  the  damage  received 
by  the  propeller  was  in  her  starboard  bow,  near 
^  st^  and  ii  was  the  larboard  side  of  the 
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st«amer,  near  the  forward  gangway^  that  was 
iK>  crushed  and  broken  in  as  to  cause  tier  to  fill 
with  water  and  sink.  These  circumstances, 
taken  in  connection  with  the  well-established 
fact  that  the  mate  of  the  propeller,  who  had 
charge  of  her  deck,  persistently  maintained 
that  he  had  a  right  to  keep  his  course,  and  that 
it  was  the  duty  of  the  steamer  to  adopt  the 
neoesaary  precautions  to  keep  out  of  the  way, 
564*]  furnish  strong  grounds  of  ^presumption 
that  no  considerable  change  was  made  by  the 
propeller  until  the  peril  was  impending  and  the 
oollision  inevitable.  Any  change  of  course,  if 
made  under  such  circumstances,  whether  to  the 
starboard  or  larboard,  would  not  constitute  a 
compliance  with  the  rules  of  navigation,  be- 
eanse  it  would  be  too  late  to  accomplish  the 
purpose  for  which  precautions  are  enjoined. 

Much  discussion  also  took  place  at  the  bar 
upon  the  question  whether  the  propeller,  at  the 
tune  of  the  collision,  had  proper  signal  lights 
displayed,  as  required  by  law.  On  that  point, 
the  evidence  shows  that  her  signal  lights  were 
seasonably  set  and  properly  displaved  at  the 
usual  hour,  and  were  burning  brightly  through- 
out the  early  part  of  the  night;  and  no  doubt 
is  mtertained  that  they  continued  to  bum,  so 
as  to  answer  the  purpose  for  which  they  are 
required,  till  after  twelve  o'clock,  when  the 
watch  of  the  mate  commenced.  It  is,  how- 
€ver,  dearly  proved  that  it  was  usual  and  neces- 
sary to  clean  and  trim  them,  and  perhaps  sup- 
ply them  with  additional  oil,  about  the  middle 
of  the  nieht;  and  the  steward,  who  was  as- 
signed to  that  service,  and  whose  duty  it  was  to 
see  that  it  was  properly  performed,  testifies 
that  her  signal  lights  were  neglected  in  that 
particular  on  the  night  of  the  collision,  and  con- 
sequently, were  burning  so  dimly  when  it  oc- 
curred that  they  could  not  be  seen  at  a  distance 
beyond  twice  the  length  of  the  vessel;  and  in 
cohfirmaticm  of  this  statement,  he  says  that, 
shortly  after  the  vessels  came  in  contact,  he 
took  aown  the  signal  lights  of  the  propeller,  by 
order  of  the  mamr,  and  brushed  off  the  crust 
from  the  widcs  and  trimmed  them,  and  testifies 
positively  that  they  were  dim. 

1.  Our  conclusions  upon  this  state  of  the  evi- 
dence will  now  be  briefly  stated,  commencing 
with  the  propeller;  and  we  find  that  she  was  in 
fiinlt,  because  she  did  not  have  a  competent  and 
akillfiil  officer  in  charge  of  her  deck,  and  because 
it  appears  tuat  his  want  of  qualifications  and 
onskillfulness  contributed  to  the  collision. 
Owners  of  vessels,  and  especially  those  who 
awn  and  employ  steamships,  whether  propellers 
or  side-wheel  steamers,  must  see  to  it  that  the 
master  and  other  officers  intrusted  with  their 
control  and  management  are  skillful  and 
566*]  ^competent  to  the  discharge  of  their  du- 
ties, as,  in  case  of  a  disaster  like  the  present, 
both  the  owners  and  the  vessel  are  responsible 
for  their  acts,  and  must  answer  for  the  conse- 
qoences  of  their  want  of  skill,  and  negligence; 
and  this  remark  is  just  as  applicable  to  the  un- 
der officers,  whether  the  mate  or  second  mate, 
as  to  the  master,  during  all  the  time  they  have 
eharge  of  the  deck.  That  the  mate  in  this  case 
was  substantially  without  experience  in  navi- 
gating steamers,  and  utterly  destitute  of  the  re- 
quisite information  to  fit  him  to  determine  the 
proper  courses  of  the  voyage,  are  facts  so  fully 
proved  that  it  is  difficult  to  regard  them  as  the 
proper  subjects  of  dispute;  and  what  is  more^ 
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the  master  knew  his  unfitness  when  he  started 
on  the  voyage,  and  stated,  before  the  vessel  left 
Cleveland,  to  the  effect  that  he  was  afraid  that 
he  was  going  to  be  sick,  and  that  he  had  no  con- 
fidence in  the  mate.  Some  of  the  owners  also 
distrusted  his  fitness  when  they  employed  him, 
and  made  an  effort  to  engage  another  person  in 
bis  stead;  and  one  of  them,  after  having  heard 
of  the  disaster,  expressed  his  regret  that  the 
person  to  whom  he  first  applied  had  not  taken 
his  place.  We  forbear  to  pursue  this  branch  of 
the  subject,  only  remarking,  in  addition  to  what 
has  already  been  stated,  that  the  evidence  to  es- 
tablish his  unfitness  and  incompetency  for  the 
place  is  full  and  conclusive. 

2.  The  propeller  is  also  in  fault  because  she 
did  not  have  signal  lights  properly  displayed,  as 
required  by  law;  and  this  conclusion  is  mtcaid- 
ed  to  apply  to  the  entire  period  after  the  steam- 
er came  in  sight,  the  weight  of  the  testimony 
tending  strongly  to  show  that  they  were  little 
better  than  if  they  had  been  actually  extin- 
guished. At  all  events,  it  is  satisfactorily 
shown  that  they  were  burning  so  dimly  as  not 
to  fulfill  the  purpose  and  object  for  which  they 
are  required.  Tnere  is  some  conflict  in  the 
statements  of  the  witnesses  on  this  point;  but 
the  t«stiinony  of  the  steward,  whose  duty  it  was 
to  repair  them,  and  who,  by  the  command  of 
the  master,  attended  to  the  service  shortly  after 
the  collision,  appears  to  be  entitled  to  belief, 
and  when  considered  in  connection  with  the  pos- 
itive affirmations  of  the  witnesses  for  the  lioel- 
ants,  that  they  looked  for  signal  lights  on  the 
propeller  as  she  approached,  and  saw  none, 
deems  to  be  ^decisive  of  the  question.  [*566 
Signal  lights  are  required  by  the  act  of  Oon- 
gress,  in  order  that  they  may  be  seen  by  an  ap- 
proaching vessel  In  season  to  enable  those  in 
charge  of  her  to  ascertain  and  adopt  the  neces- 
sary precautions  to  prevent  a  collision  with  tha 
wessei  whose  lights  are  so  displayed;  and  when 
they  are  extinguished,  or  buminj^  so  dimly  as 
not  to  fulfill  the  purpose  and  object  for  whieh 
they  are  required,  they  do  not  and  cannot  con- 
stitute a  compliance  with  the  act  of  Congress. 

3.  The  propeller  is  also  in  fault,  for  the  rea- 
son that  the  officer  in  charge  of  her  deck  neg^ 
lected  seasonably  and  effectually  to  change  the 
course  of  the  vessel,  and  persistently  kept  her 
on  her  course  after  he  discovered  the  signal 
lights  of  the  steamer,  rendering  it  highly  proba- 
ble that  it  was  this  error,  no  less  than  the  for* 
nier,  which  contributed  to  the  collision.  Many 
circumstances  tend  to  show  that  if  he  had 
adopted  the  usual  precaution  the  disaster  might 
have  been  avoided.  Comment  upon  this  prop- 
osition is  unnecessary,  as  in  its  legal  aspect  it 
imputes  to  the  propeller  a  palpable  violation  of 
the  rules  of  navigation,  and  the  theory  of  fact 
on  which  it  rests  is  substantially  supported  by 
the  testimony  of  all  the  witnesses  on  both  ves- 
sels, and  by  no  one  more  fully  than  by  the  mata 
of  the  propeller,  who  had  charge  of  her  deck. 
He  admits  that  he  saw  the  signal  light  of  the 
steamer  when  she  was  three  miles  distant,  and 
he  expressly  states  that  the  propeller  was  kept 
precisely  on  her  course,  untA  he  saw  that  the 
steamer  was  very  near,  and  then  he  says  he  gave 
the  signals  to  stop  and  back;  and  at  the  same 
time  that  he  signalled  to  stop,  he  told  the  roan 
at  the  wheel  to  put  the  helm  hard  a-star  board, 
and  he  says  the  order  was  obeyed. 

Full  damages  are  claimed  by  the  libelants, 
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not  only  on  the  gnround  that  the  evidence  shows 
that  the  steamer  was  without  fault,  but  upon 
the  further  ground  that  the  propeller,  under 
the  circumstances  of  this  ease,  is  made  liable  by 
the  5th  section  of  the  act  of  the  3d  of  March, 
1849,  for  all  the  loss  or  damage  which  the 
steamer  sustained.  A  brief  reference,  however, 
to  the  provision  referred  to,  will  show  that  the 
construction  cannot  be  supported.  Steamboats 
and  propellers  navigating  the  lakes  are  required 
567*^1  by  that  section  to  carry  a  *  triangular 
light  shaded  green  on  the  starboard  side,  and 
red  on  the  larboard  side,  with  reflectors,  and  to 
be  of  a  size  to  insure  a  good  and  sufficient 
light;  and  the  owners  of  such  vessels,  neglect- 
ing to  comply  with  the  regulation,  are  declared 
liable  to  the  injured  party  for  all  loss  or  dam- 
age resulting  from  such  neglect.  It  is  insisted 
by  the  libelants  that  the  owners  of  the  propel- 
ler, inasmuch  as  she  did  not  show  good  and 
sufficient  signal  lights,  are  liable  to  them  in 
this  case,  under  a  proper  construction  of  that 
provision,  for  all  the  damage  occasioned  to  the 
steamer  by  the  collision.  Such  is  not  the  lan- 
guage of  the  section,  and  we  think  the  construc- 
tion contended  for  would  be  both  unwarranted 
and  unreasonable.  Owners  of  the  vessels  named 
in  that  section  are  made  liable  for  the  conse- 
quences resulting  from  their  own  acts,  or  from 
tne  acts  of  those  intrusted  with  the  control  and 
management  of  their  own  vessel,  and  not  for 
any  damage  resulting  from  the  misconduct,  in- 
competency, or  negligence,  of  the  roaster  or 
owners  of  the  other  vessel.  They  are  made  lia- 
ble for  their  own  neglect,  and  not  for  Uie  neg- 
lect of  the  other  party.  Failure  to  comply  with 
the  regulation,  in  case  a  collision  ensues,  is  de- 
clared to  be  a  fault,  and  the  offending  party  is 
made  responsible  for  all  loss  or  damage  result- 
ing from  the  neglect;  but  it  is  not  declared  by 
that  section,  or  by  any  other  rule  of  admiralty 
law  in  the  jurisprudence  of  the  United  States, 
that  the  neglect  to  show  signal  lights,  on  the 
part  of  one  vessel,  discharges  the  other,  as  they 
approach,  from  the  obligation  to  adopt  all  rea- 
sonable and  practicable  precautions  xo  prevent 
a  collision.  Absence  of  signal  lights  in  cases 
falling  within  the  act  of  (ingress  renders  the 
vessel  liable  to  the  extent  already  mentioned, 
but  it  does  not  confer  any  right  upon  the  other 
vessel  to  disregard  or  violate  the  rules  of  navi- 
gation, or  to  neglect  an^  reasonable  and  practi- 
cable precaution  to  avoid  a  collision,  which  the 
circumstances  afford  the  means  and  opportu- 
nity to  adopt.  Steamers  displaying  proper  sig- 
nal lights  are,  in  that  respect,  without  fault; 
but  they  have  other  duties  to  perform  to  pre- 
vent collisions,  besides  complying  with  that  re- 
quirement, and  their  obligation  to  perform  such 
other  duties  remains  unaffected  by  anything 
contained  in  the  provision  under  consideration. 
568*]  As  an  'illustration  of  our  views  upon 
the  subject,  we  will  suppose  the  case  of  two 
steamers  approaching  on  intersecting  lines. 
They  are  required  by  the  act  of  Congress  to 
show  signal  lights,  in  order  that  each  may  be 
seen  by  the  other  in  time  to  adopt  reasonable 
and  necessary  precautions  to  prevent  a  disaster 
like  the  present;  and  if  one  has  such  lights,  and 
the  other  has  not,  yet  if  the  one  having  such 
lights  actually  sees  the  other  vessel  as  sne  ap- 
proaches, in  ample  season  to  avoid  the  collision, 
and  neglects  to  take  any  proper  precaution  to 
prevent  it,  and  it  ensues,  it  cannot  be  said  in 
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such  a  case  that  all  the  loss  or  damage  resulted 
from  the  neglect  of  the  vessel  without  such 
lights,  as  the  collision  mi^ht  have  been  prevent- 
ed; and  but  for  the  negligence  or  perverseneas 
of  those  in  charge  of  the  vessel  showing  lights, 
would  never  have  occurred.  We  are  not  pre- 
pared to  admit  that  a  fair  construction  of  the 
section  referred  to  would  absolve  a  party,  un- 
der such  circumstances,  from  pecuniary  respon- 
sibility. What  the  judgment  of  the  court 
would  be  in  the  case  supposed  it  is  not  neces- 
sary to  decide,  and  we  only  advert  to  it  as  an 
illustration,  to  show  that  the  construction  of 
the  act  of  Congress  contended  for  cannot  be  sus- 
tained. All  we  mean  to  decide  is,  that  the  neg- 
lect of  the  propeller  to  show  signal  lights  did 
not  vary  the  obligations  of  The  Atlantic  to  ob- 
serve the  rules  of  navigation,  and  to  adopt  all 
such  reasonable  and  necessary  precautions  to 
prevent  the  collision,  as  the  circumstances  in 
which  she  was  placed  gave  her  the  opportunity 
to  employ. 

1.  The  Atlantic  is  also  chargeable  with  fault, 
because  the  officer  in  charge  of  her  deck  did  not 
exercise  proper  vigilance  to  ascertain  the  char- 
acter of  the  approaching  vessel  after  he  discov- 
ered the  white  li|[hts,  which  subsequently 
proved  to  be  the  white  lights  of  the  propeller. 
His  excuse,  that  he  supposed  she  was  a  sailing 
vessel,  under  the  circumstances  of  the  case,  as 
shown  in  the  evidence,  is  not  satisfactory. 
When  he  first  discovered  those  lights,  the  two 
vessels  were  at  least  a  mile  apart;  and  if  it  bo 
true,  as  he  states,  that  they  appeared  like  glim- 
mering stars,  we  are  satisfied,  from  the  evi- 
dence, that  the  distance  must  have  been  mudi 
greater,  as  is  evident  from  the  character  of  tho 
night,  and  from  the  fact,  which  is  fully 
^proved,  that  the  red  light  of  the  steam-  [*568 
er  was  seen  on  the  propeller  at  the  distance  of 
three  miles.  Those  wnite  lights,  thou^  not 
the  signal  lights  required  by  the  act  of  Con- 
gress, were  nevertheless  sufficient  to  appriao  the 
officer  on  the  deck  of  the  steamer  that  a  vessel 
of  some  sort  was  approaching;  and  if  he  had 
performed  his  duty,  the  night  being  calm  and 
the  wind  light,  he  might  have  seasonably  ascer- 
tained that  it  was  a  propeller.  Th^  wers 
large  globe  lamps,  such  as  are  usually  shown  hf 
sail  vessels,  and  were  suspended  in  a  aimilar 
manner,  and  the  weight  of  the  testimony  clear- 
ly shows  that  they  were  burning  brightly;  and 
if  so,  they  would  hardlv  appear  like  glimmering 
stars  at  the  distance  of  a  mile,  on  a  smooth  sea, 
when  at  the  same  time  the  usual  red  lights  car- 
ried by  steamers  were  plainly  visible  at  three 
times  that  distance.  Two  other  persons  were 
in  the  pilot  house  with  the  second  mate  when 
he  discovered  those  white  lights,  one  of  whom 
was  a  master  mariner;  and  although  he  says 
they  did  not  hold  any  conversation,  there  if 
much  reason  to  conclude  that  his  estimate  of 
the  time  he  remained  there  is  somewhat  short 
of  the  fact.  Master  mariners,  as  well  as  other 
seafaring  men,  are  very  apt  to  converse  whn 
they  meet  on  the  theater  of  their  favorite  par- 
suit;  and  the  statement  that  they  remained  to* 
gether  in  the  pilot  house,  even  for  two  minutes, 
without  speaking,  needs  confirmation. 

2.  In  the  second  place,  The  Atlantic  is  charge- 
able with  fault,  because  the  officer  of  her  deck 
did  not  seasonably  and  effectually  chiuige  the 
course  of  the  vessel^  or  slow  or  stop  her  engine, 
so  as  to  avoid  a  collision,  after  he  discovered 
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the  white  lights  of  the  approaching  vessel. 
Whether  his  neglect  to  adopt  those  precautions 
or  some  one  of  them  arose  from  inattention  or 
rashness,  is  immaterial;  as,  in  either  event,  it 
was  a  culpable  omission  of  duty,  plainly  re- 
quired by  uie  rules  of  navigation  in  that'emer- 
geney,  and  one  which  the  dictate  of  common 
pnidenoe,  as  well  as  a  proper  regard  for  the 
safety  of  his  passengers,  should  have  prompted 
him  to  perform ;  and  the  owners  of  the  steamer 
must  answer  for  the  consequences  of  his  negli- 
gence. His  first  order,  to  port  the  helm,  was 
not  designed  to  change  the  course  of  the  vessel 
to  any  considerable  extent,  and  only  had  the 
effect  to  open  the  light  of  the  other  vessel  half 
a  point. 

StO*]  *Thi8  is  admitted,  and  so  is  the  more 
impoitant  fact  that  no  other  change  of  course 
was  made  until  he  gave  the  order  hard  a-port, 
which  his  own  testimony  shows  was  at  the  in- 
ctaot  of  collision,  and  not  until  all  reasonable 
expectation  of  preventing  it  vms  eone.  Noth- 
ing additional  was  done  to  avert  uie  disaster ; 
aM  the  officer  of  the  deck  admits  that  the  speed 
of  the  steamer  was  not  slackened  at  anv  time 
throughout  the  entire  period  that  elapsed  after 
be  saw  the  white  lights  of  the  approaching  ves- 
sel. 

Ob  this  ground,  we  think  the  steamer  was 
dearlT  in  nult,  and  that  her  owners  are  re- 
sponsible for  the  consequences  of  the  negli- 
genee  or  mismanagement  of  the  officer  in  change 
<d  the  dedc. 

S.  1m  the  third  plaee,  The  Atlaatie  was  in 
fitiilt»  because  she  old  not  have  a  vigilant  and 
suffiae&t  lookout.  No  perscm,  either  officer  or 
ff^Mftt,  was  assigned  to  that  duty,  except  the 
second  mate,  who  also  had  charge  of  the  deck 
and  the  control  and  management  of  the  vessel. 
Aeoording  to  his  testimony,  the  officer  of  the 
deck  was  not  expected  to  occupy  any  one  par- 
tieolar  place  on  the  vessel;  but  was  sometimes 
on  the  iSsp  of  the  promenade  dedc,  either  on  the 
larboard  or  starboard  side  of  the  vessel — some- 
times in  the  pilot  house,  on  the  hurricane  dedc 
—and  sometimes  on  the  top  of  the  pilot  house; 
and,  in  aooordanoe  with  this  practice,  the 
wheelsman  of  his  watch,  who  was  called  l^  the 
libelants,  testifies  that  he  saw  him  round  on  the 
ditdkf  attending  to  his  duties,  during  all  the  time 
he  was  at  the  wheel.  Steamers  navigating  in 
the  thoroughfares  of  commerce  must  have  con- 
stant and  vigilant  lookouts  stationed  in  proper 
plaess  on  the  vessel,  and  diarged  with  the  duty 
tor  which  lookouts  are  required,  and  they  must 
be  actually  employed  in  the  periormance  of  the 
duty  to  which  they  are  assigned.  To  constitute 
a  eomplianoe  with  the  requirements  of  law, 
they  must  be  persons  of  suitable  experience, 
properly  stationed  on  the  vessel,  and  actually 
and  vigilantly  employed  in  the  performance  of 
the  duty;  and  for  a  fisilure  in  either  of  those 
particulars,  the  vessel  and  her  owners  are  re- 
sponsible. 

Lookouts  stationed  in  positions  where  the 
view  forward  or  on  the  side  to  whidi  they  are 
571*]  assi^ed  is  obstructed,  either  by  *the 
lights,  rigging,  or  spars  of  the  vessel,  do  not 
constitute  a  compliance  with  the  requirement 
of  the  law;  and,  in  general,  elevated  portions, 
such  as  the  hurricane  deck,  are  not  so  favorable 
situations  as  those  more  usually  selected  on  the 
forward  deck,  nearer  the  stem.  Persons  sta- 
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tioned  on  the  forward  deck  are  less  likely  to. 
overlook  small  vessels,  deeply  laden,  and  more 
readily  ascertain  their  exact  course  and  move- 
ment. Ocean  steamers  usually  have  two  look- 
outs in  addition  to  the  officer  of  the  dedc,  and 
in  general  they  are  stationed  one  on  the  lar- 
board and  the  other  on  the  starboard  side  of 
the  vessel,  as  far  forward  as  possible,  and  dur- 
ing the  time  they  are  so  engaged  they  have  no 
other  duties  to  perform;  and  no  reason  is  per- 
ceived whv  any  less  precaution  should  be  taken 
by  first-class  steamers  on  the  lakes.  Their 
speed  is  quite  as  great,  and  the  navigation  is  no 
less  exposed  to  the  dangers  arising  from  the 
prevalence  of  mist  and  fog,  or  from  the 
ordinary  darkness  of  the  night;  and  the  owners 
of  vessels  navigating  on  those  waters  are  under 
the  same  obligations  to  provide  for  the  safety 
and  security  of  life  and  property  as  attaches 
to  those  who  are  engaged  in  navigating  the  seas. 

Apply  these  principles  to  the  present  case, 
and  it  is  obvious  that  the  officer  in  charge  of 
The  Atlantic  was  not  a  sufficient  lookout.  He 
stood  the  watch  of  the  master,  who  was  below; 
and,  as  the  officer  of  the  watch,  he  had  the 
charge  of  the  deck  and  the  control  and  manage- 
ment of  the  vessel;  and  in  the  midst  of  his  va- 
ried duties  it  fs  scarcely  possible  that  he  could 
give  his  undivided  attention  to  the  special  duty 
required  of  lookouts. 

Not  long  before  the  white  lights  of  the  ap- 
proaching vessel  were  discovered,  he  had  occa- 
sion to  go  into  the  pilot  house,  to  look  at  the 
compass;  and  there  is  much  ground  to  presume 
that  the  disaster  is  more  attributable  to  thai 
eircumstanoe  than  any  other  in  the  case,  except 
the  absence  of  proper  signal  lights  on  the  pro* 
poller. 

We  are  of  the  opinion  that  it  is  a  case  of 
mutual  fault,  and  that  the  decree  of  the  drcuii 
court,  apportioning  the  damages,  was  correct. 

The  decree  of  the  Circuit  Court,  therefore^  i§ 
affirmed,  icithout  ooete, 

^Dissenting,  Mr.  Justice  Chrler  and  [*67S 
Mr.  Justice  DaaieL 

Mr.  Justice  Dmaielt  dissenting: 

In  the  case  of  The  Atlantic  and  The  Ogdens- 
burgh,  it  is  my  opinion  that  the  admiralty  pow- 
ers of  the  United  States  courts  do  not  embrace 
sudi  a  case. 


£BER  B.  WARD  and  Stephen  Clement^  Survivi- 
ors  of  Samud  W^ard,  Deceased,  Appte,, 

V, 

PHILO  D.  CHAl^iBERIiAIN  and  John  H.  Craw^ 
ford.  Claimants  of  the  Propeller  Ogdena> 
burgh. 

(Bee  8.  C.  21  How.  572-676.) 

Chamherlain  v.  Ward,  ante,  211,  affirmed — rigki 
to  bring  cross  Uhel— practice  m. 


The  appellants  In  this  salt  were  the  Ifhelsnts  In 
the  case  of  Chamberlain  v.  Wsrd,  ante,  211,  decided 
at  the  present  term,  and  the  questions  to  be  df*ter- 
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mined  hare  respect  to  the  same  rabject-matter 
which  was  In  controrersy  in  that  case,  and  come 
before  the  court  upon  the  same  pleadings  and  tes- 
timony. 

The  questions  In  that  case,  and  the  conclusions 
there  stated,  and  the  reasons  for  them,  are  applica- 
ble to  this  case  and  need  not  be  repeated. 

Respondents  in  a  pending  libel  have  the  right,  in 
a  proper  case,  to  institute  a  cross  libel  to  recover 
damases  against  the  libelants  in  the  primary  suit ; 
but  they  should  file  their  libel,  take  out  process, 
and  have  It  served  in  the  usual  way. 

When  that  is  done,  the  libelants  in  the  first  suit 
regularly  become  respondents  in  the  cross  libel, 
and  as  such,  ihey  must  answer  or  stand  the  conse- 
quences of  default 

Argued  Feb,  15,  1859.    Decided  Mar.  11,  1859, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed   StatetJ    for    the    Southern    District    of 
Ohio. 

The  case  is  stated  by  the  court. 
See,  also,  the  preceding  case,  of  which  this 
case  is  a  branch. 

Messrs,  H.  H.  Bytrmjne  and  Jol&n  8.  Heir- 
berry  for  appellants. 

Messrs.  R.  P.  Spaldins  and  H.  Stambery 

for  appellees. 

See  abstract  of  argument  in  the  preceding 
case. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Ohio.  The  appellants 
in  this  suit  were  the  libelants  in  the  case  of 
Ward  V.  Chamberlain  et  al.,  decided  at  the  pres- 
ent term,  and  the  questions  to  be  determined 
have  some  respect  to  the  same  subject-matter 
which  was  in  controversy  in  that  case,  and  come 
before  the  court  upon  the  same  pleadings  and 
testimony.  In  that  case  Ward  et  al,,  as  own- 
ers of  the  steamer  Atlantic,  filed  their  libel  in 
the  district  court  against  Chamberlain  et  al,,  as 
573*]  •owner  of  the  propeller  Ogdensburgh,  to 
recover  the  damage  sustained  by  the  steamer  in 
a  collision  which  occurred  between  those  vessels 
on  the  20th  day  of  August,  1952,  while  navigat- 
ing on  the  waters  of  Lake  Erie.  After  the  pro- 
cess was  served.  Chamberlain  et  al,  appeared 
and  filed  their  answer  to  the  libel.  In  the  an- 
swer, after  setting  up  several  defenses,  they  al* 
leged,  among  other  things  not  necessary  to  be 
noticed,  that  the  collision  was  not  occasioned  by 
the  negligence,  inattention,  or  want  of  proper 
care  and  skill,  on  the  part  of  the  master  or  crew 
of  the  propeller,  but  wholly  through  the  fault, 
neglect,  and  unslullfulness,  of  the  master  and 
crew  of  the  steamer,  and  set  forth  the  grounds 
on  which  those  allegations  were  based,  and 
prayed  that  their  answer  to  the  libel  might  also 
be  taken  as  a  cross  libel  in  their  behalf  against 
Ward  et  al.,  to  recover  the  damage  whicn  the 
propeller  sustained  by  the  collision. 

On  the  2Gth  day  of  April,  1853,  the  parties 
entered  into  an  agreement,  which  is  a  part  of 
this  record,  that  the  answer  of  the  respondents 
should  operate  as  a  cross  libel,  and  that  the 
claims  of  both  parties  should  be  considered  by 
tlie  court  in  weighing  the  evidence,  and  be  aa- 
judicated  upon  in  the  final  decree.  Afterwards, 
at  the  final  hearing  in  the  district  court,  on  the 
merits  of  the  case,  the  libel  was  dismissed  upon 
the  ground  that  the  steamer  was  wholly  in 
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fault;  and  under  the  agreement  of  the  parties 
that  the  answer  should  operate  as  a  cross  libel, 
a  decree  was  entered  in  favor  of  Chamberlain 
et  al,,  for  the  amount  of  the  damage  occasioned 
to  the  propeller.  Ward  et  al.,  as  owners  of  The 
Atlantic,  appealed  to  the  circuit  court,  where 
the  decree  of  the  district  court  dismissing  the 
libel  and  awarding  damages  to  the  propeller,  as 
upon  a  cross  libel,  was  m  all  things  reversed. 
The  reversal  was  made  upon  the  ground  that 
the  collision  was  the  result  of  mutual  fault, 
and  that  the  damages  and  costs  ought  to  be 
equally  divided.  Injuries  had  been  sustained 
by  the  propeller  to  the  amoimt  of  $3,000,  and 
the  agreed  value  of  the  steamer  at  the  time  of 
her  loss  was  $75,000,  and  accordingly  a  decree 
was  entered  in  favor  of  Ward  et  al,  for  the  sum 
of  $36,000,  together  with  a  moiety  of  the  costs 
in  both  courts.  From  that  decree  Chamber- 
lain et  al.  appealed  to  this  court,  and  [*574 
the  appeal  was  regularly  docketed,  and  the  case 
has  been  heard  and  decided  l>y  the  court,  upon 
the  libel,  answer  and  proofs,  as  exhibited  in  the 
transcript.  At  the  same  time  Ward  et  al.,  the 
present  appellants,  also  appealed  from  so  much 
of  the  decree  of  the  circuit  court  as  found  The 
Atlantic  in  fault,  and  directed  that  the  damages 
should  be  divided.  They  appealed  to  the  re- 
spondents in  the  cross  libel,  and  under  the 
agreement  before  referred  to,  as  sanctioned  in 
the  district  court,  filed  a  separate  copy  of  the 
record,  and  regularly  docketed  the  appeal,  at  in 
the  case  of  a  cross  libel,  the  answer  in  the  other 
record  conatitutinff  the  libel  in  this  case. 

We  have  been  thus  particular  in  adyerting 
to  these  proceedinps,  in  order  that  tiie  rdatioii 
which  the  respective  parties  bear  to  thie  con- 
troversy, and  the  state  of  the  pleadings,  may 
be  fully  and  clearly  understood,  and  for  the 
purpose  of  remarking  that  they  are  unusiutl, 
and  do  not  meet  the  approval  of  this  courty 
and  ought  not  to  be  drawn  into  precedent.    Re- 
spondents in  a  pending;  libel  have  the  right,  in 
a  proper  case,  to  institute  a  cross  libel  to  re- 
cover damages  against  the  libelants  in  the  pri- 
mary suit ;  out  they  should  file  their  libel,  take 
out  process,  and  have  it  served  in  the  usual 
way;  and  when  that  is  done,  the  libelants  in 
the  first  suit  regularly  become  respondents  in 
the  cross  libel,  and,  as  such,  they  must  answer 
or  stand  the  consequences  of  default.     Bego- 
larit^  in  pleading  is  both  ^convenient  and  essen- 
tial in  judicial  investigations,  and  such  depart- 
ures from  the  usual  practice  as  are  exhibited  in 
this  record  ought  not  to  receive  countenance. 
This  appeal  was  taken,  and  has  been  prosecuted 
upon  the  ground  that  the  circuit  court  erred  in 
coming  to  the  conclusion  that  The  Atlantic  was 
in  fault.    That  question  we  have  already  con- 
sidered and  decided  in  the  other  appeal,  and  tht 
concl unions  there  stated,  and  the  reasons  for 
them,  are  applicable  to  this  case.    As  before  re- 
marked, both  appeals  were  taken  from  the  ssms 
decree,  and  the  questions  presented  for  the  de- 
cision of  the  court  are  in  all  respects  the  sane, 
and  depend  upon  the  same  testimony.     In  thst 
case,   the   court  held  that  The   Atlantic  wss 
chargeable  with  fault  upon  three  grounds: 

*1.  Because  the  officer  in  charge  of  [*676 
her  deck  did  not  exercise  proper  vigilance  to  ss- 
certain  the  character  of  the  approaching  vessel, 
after  he  discovered  the  white  lights^  which  siih* 
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wqueatljr  proved  to  In  tha  whiU  ligbta  of  the 
propel  lar. 

i.  Tliat  (he  was  also  in  fault,  becauM  the  of- ' 
fleer  of  ber  deck  did  not  leBsoiiKbly  uid  effeo- 
tuali;  change  the  oourie  of  the  Teewl,  or  alow 
«r  atop  her  enginei,  after  he  ditoovered  tha«e 
ligfata,  M  as  to  prereat  a  eolIisioD. 

3.  That  ihe  was  also  in  fault,  because  ah*  did 
■ot  have  a  Tigilant  and  BufBcient  lookout. 

Out  rensonR  for  theae  eoncluaions  are  tnllj 
•tated  in  thp  former  esse,  and  need  not  be  re- 
peated. Having  alreadj  derided  that  the  pro- 
pdler  also  was  in  fault,  the  necessary  reault  is, 
that  the  decfslon  of  the  cireuit  court  was  cor- 
nel. 

Tk«  6«erte  of  Iha  Circuit  Court,  Ihtnfort,  m 
affirmed,  tcithttut  coil*. 

DlaventiDff,  Hr.  Jnatica  Qvl«*,  and  Ur.  Jna- 
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(See  I.  C.  SI  How.  6TB-eTB.) 
of    railroad    oompany — Nattka    bi,    by 


negotiahilitg. 
t  Isned  br  i 


wAom  filUd — oonttruetion 

Bond!  of  defeodant  In  error 

eoBpas;,    In   nsulai   coDTse    ai ... 

coMldera  tlan,  to  a  eltlim  of  Ibsaachnwtts. 

were  parable  in  blank,  no  pajec  beloi  loserleil. 
and  came  lata  tbe  bands  of  ths  plalntuT  through 
•everal  intervenlDr  holderi,  In  recti  lar  coarse. 
Held,  that  It  waa  the  Intentlan  of  tba  campanr,  bj 
Imilni  the  twoda  In  blank,  to  make  tbrin  DCgotl- 
able  and  Mvable  to  tbe  holder,  as  bearer,  and  that 
the  balder  miKht  1U1  Op  the  blaok  with  hts  own 
Bane  or  make  tbem  pajable  to  bimaelf  oi  beartr, 

llQtll  the  plalntlir  cbooK  to  All  np  tbe  blank,  ha 
la  lo  be  regarded  aa  holding  tbe  bonda  as  bearer, 
and  held  tbem  Id  this  charactar  till  made  paiabla 
to  binwelt  or  order.  At  that  time  be  was  a  ciclsen 
•t  New  Hampshire,  and  therefore  competent  to 
krtns  the  enlt  In  Ibe  court  bebiw. 

Bepeatcd  declalona  bv •-  — ■■  '— ' —  -•  "- 

hlfhaat  rrapectablUlT,  ha 
at  negotlahllltr  of  thla 


tbe  question  t 


Decided  Mar.  II,  1859. 


Ur.  Haur  K.  Puk,  for  the  plaintiff  in  er- 

Tha  lint  qiieatlau  la,  wbathar  theae  dtosea  in 
action  are,  or  are  not,  within  the  protection  of 
the  rule  aa  to  u^totiable  paper  laid  down  in 
Bonk  of  Kentuekff  v.  Wi»ter,  2  Pet.  31B;  Smith 
T.  Clajrjt,  lf>  Pet.  125;  Wood  r.  Dummor,  S  Ma- 
son. 808. 

We  contend  I 

1.  That    thej    wtre    BOtea,  and    negotiaUa 

Mon^  Oonal  Co.  t.  i^jAer,  1  Btocic.  Ch.  007 ; 
Moekanic*'  Bank  y.  N.  Y.  i  V.  B.  R.  Co.  13  N. 
T.  G99;  Carr  v.  Lefmra.  27  Pa.  41S;  Delafield 
V.  State  of  niinoit.  B  Hill,  169;  Oraif  t.  Oilp 
of  Vick4b«rg,  31  Mtaa.  81B. 

This  ia  but  carrying  out  certain  fainiliar  da- 
eisiona  i^  tbe  English  court*  in  regard  to  ax- 
dhequer  billa. 

Qorgier  T.  MitviUt.  3  B.  ft  a  45;  Wook»r  r. 
Pole,  4  B.  A  Al.  1 ;  Lanff  v.  Smyth,  7  Biug.  2S4; 
Hedf.  on  Railw.  SQS,  SM;  1  Pars.  Cont.  240. 

Following  theae  authorities,  we  have  the 
ri^t  at  all  events  to  recover  upon  tba  money 
oounts.     Tbe  instruments  ^ued  were  [Miyabte  to 


own  order,  and  indorsed  in  hlaidc  before  being 

Oorgicr  v.  MieffUe,  3  B.  ft  C.  4S;  CruoMeg  v. 
Olay-unie.  2  M.  £  S.  90. 

2.  It  theae  iustruments  were  not  originallr 
hegotiable,  they  were  so  when  this  action  waa 
brought. 

Statute  of  Mass.,  IU2,  eh.  7S;  1S60,  A.  233; 
CAoptn  V.  T.  ■£  JU.  R.  Co.  8  Gray,  G75. 

3.  The  faet  that  theae  instniments  bear  the 
corporate  seal  of  the  company,  does  not  exclude 
them  (row  being  considered  protuiaeorj'  notea. 
The  se«l  u  but  the  evidenoe  of  a  corporate  act. 
It  is  thh  proper  evidenoe  of  every  oorporate  act, 
yet  it  does  not  make  every  Instrument  so  at- 
tested of  neoesaity  a  deed.  An  instrument  at- 
tested bf  a  corporate  seal  should  be  examined 
before  iU  character  can  he  definitely  prononneed 


. ...  'I 


4M:  Conn,  Mnt.  L.  Ins.  Co.  t.  C... ,    —  _ 

Co.  41  Barb.  9;  IS  Conn.  S02 ;  SI  Conn.  S42  ,  20 
iDd.  497;  18  iDd.  H:  Rallwar  v.  a«arlsr.  18  Ind. 
lai  :  Chapin  T.  Vt  *  Hass.  B.  Co.  8  Oraj,  UTS; 


Crsif  V.  CltT 
Common  weaT 

Iowa,  218:  1 ....  . 

Hartford,  etc  B.  Co.  B  B. 

B.  Co.  2  Bo.  Car.  W,  B.  248. 

No  lodgment  coneedl 


3T» :  I^nsston  v.  B.  C. 


No  lodgment  conceding  their  negotlabllltv  baa 
denlFd  tbe  additional  reatnra  of  their  simUltuda  6t 
chattela  ClCr  of  Memphlt  v.  Brown,  11  Am  L. 
IlcK.  02a :  a  Am.  U  T.  424  ;  a  West  Jar.  4BB. 

Bonds  dI  rsllroad  companEcs  and  other  corpora- 
tion* parable  to  A,  or  his  asslona,  and  assigned  b» 
'    '-   blank,  are  transferable  br  dellTerv.     Bralit- 
N.  Y.  A  Harlem  B.  Co.  10  Bosw.  Sas. 
•"  ' — ■■-  — ■*  railroad  bonds  are  negotlabla 

'bleb  will  paaa  Iw  dellvay, 

!  stock,  are  valid  SMmrlUaa 
igslnst  eilattng 

Snltlea  between  tbe  parties.     Flnnegan  v.  Lee,  IB 
]w.  Pr.  188. 

Where  In  an  InatrnmtDt  for  tba  paTmeni  of 
moner—^vllroad  bonda — tbe  name  of  tbe  pan*  la 
left  blank,  with  tbe  Intention  that  such  Instrument 
mar  be  tranaterred  b;  delivers,  nnv  lawful  holder 
mar  (111  the  blank  wltb  hla  own  nana  aa  paresi 
Bnbbard  t.  N.  Y.  A  Harleu  S.  Co.  14  Abb.  Pr.  2TS ; 
8.  C  88  Barb.  288. 

SBl 


A   In 
prd  V. 

Btate  bonda 
■acorltlea;  tbe 

ind  unlike  eertlllcatea 
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Deo.  Teem, 


Thus  an  answer  by  a  eorporation  in  equity. 
Bust  be  luider  its  seal. 
2  Daniels  Ch.  Pr.  844. 
Yet  it  is  not  a  deed. 
See,  also,  1  Kyd  Corp.  267 ;  Grant,  Corp.  65. 

4.  If  it  be  treated  as  a  deed,  then  this  plain- 
tiff was  not  an  assignee  of  a  contract,  but  the 
orieinal  obligee.  This  was  the  intent  of  the 
ooii^ract. 

5.  The  same  is  true  of  these  contracts, 
whether  they  be  treated  as  deeds  or  as  notes  not 
payable  to  the  bearer.  It  is  in  every  respect 
equivalent  to  a  blank  signature,  intended  to 
have  a  note  written  above  it,  at  the  discretion 
of  the  person  to  whom  it  is  delivered. 

Texira  v.  Evans,  cited  in  1  Anstr.  228;  Cruoh- 
ley  V.  Claranee,  2.  M.  ft  S.  90;  Orutohly  v. 
Mann,  5  Taunt.  529;  1  Marsh.  29;  Aticood  v. 
Oriffin,  2  C.  ft  P.  368. 

6.  The  blank  having  been  purposeljr  left  to 
be  filled,  we,  as  bona  fide  holders,  might  well 
fill  it. 

Story,  Prom.  N.  §  37 ;  Bayl.  Bills,  ch.  1,  §  10; 
Cruchley  v.  Claranoe,  2  M.  ft  S.  90;  Attoood  v. 
Oriffin,  2  C.  ft  P.  268 ;  Ryan  ft  M.  425 ;  1  Stock- 
ton, 693. 

7.  We  submit  that  it  is  not  admissible  for  the 
defendant  to  show  that  it  issued  such  obliga- 
tions in  a  form  which  g&ve  no  person  a  right 
of  action  upon  them.  The  instrument  appears 
only  as  filled  up.  The  defendant  does  not  su^ 
gest  any  alteration  of  its  tenor  (unless  it  first 
admit  it  to  have  been  payable  to  bearer),  but 
offers  to  show  that  it  has  committed  a  fraud 
upon  the  public  by  issuing  an  instrument  which 
was  ori^nally  void,  and  tnis  without  any  au- 
thority in  any  person  whatever  to  complete  it. 

Cases  already  dted. 

Mr,  Hearj  C.  Hiite1iina»  for  defendant  in 
error: 

1.  The  instruments  declared  upon  being  un- 
der seal,  are  not  promissoin^  notes  within  the 
statute  of  Anne,  and  are  not,  therefore,  negoti- 
able; more  especially  as  there  was  no  pa^^ee 
named  in  them,  and  no  words  of  negotiability 
when  issued.  When  transferred  to  the  plain- 
tiff, they  were  at  most  choses  in  action. 

Olyn  y.  Baker,  13  East,  609;  Clark  y.  Farm- 
ers' Mfg.  Co,  15  Wend.  256;  LeuAe  y.  Wilson,  5 
Bladd.  870;  Brown  v.  Lockhari,  I  Mo.  409, 
(289) ;  Qorgier  y.  Mieville,  3  B.  ft  C.  45;  War- 
ren y.  Lynch,  5  Johns.  239 ;  Biggins  v.  Bogan,  4 
Harr.  Del.  80;  Parks  v.  Duke,  2  McCord,  380; 
Foster  y.  Floyd,  4  McCord,  159;  Barry  v.  Mer- 
ehanis^  Btoohamge  Co,  1  Sandf.  Ch.  280;  Eni- 
koi>en  V.  Boyle,  13  C.  B.  873;  Hibhlewhiie  v. 
M'MoHne,  6  M.  ft  W.  200. 

The  cases  cited  b^  the  plaintiff  in  error,  and 
apparently  in  conflict  with  the  above,  are  dis- 
tuiguished  from  the  present  case  in  this,  that 
they  were  all  cases  wnere  the  bonds  were  pay- 
able to  bearer,  or  to  a  person  named  or  bearer; 
they  were  complete  contracts. 

2.  Hie  act  of  March  30,  1852,  of  the  statutes 
of  Massachusetts,  does  not  apply  to  these  bonds. 

(a)  Because  they  do  not  come  within  its 
terms.  They  were  not  payable  to  the  bearer  or 
some  person  designated,  ''bearer,"  or  "order." 

Chapin  V.  V,  d  M,  R,  Co.  8  Gray,  576;  Sup. 
Ct.  of  Mass. 

(6)  Because  the  plaintiff  became  the  holder 
of  these  bonds  before  the  passage  of  the  act  in 
question. 
S2S 


3.  If  the  act  of  March  30,  1852,  was  held  to 
be  applicable,  it  would  impair  the  obligation  of 
the  contract.  It  would  change  the  defendant's 
obligation,  from  a  chose  in  action  to  a  negoti- 
able instrument,  and  would  be  unconstitutionaL 

Planter^  Bank  v.  Sharp,  6  How.  801;  Dun- 
das  V.  Bowler,  3  McL.  397. 

4.  The  court  below  had  no  jurisdietloiL  of 
this  suit. 

11th  sec.  judiciary  act  of  1789;  1  U.  8.  Stat 
at  L.  79 ;  Sheldon  v.  SiU,  8  How.  441. 

It  being  admitted  by  the  agreed  statement 
that  the  lK)nds  in  suit  were  first  issued  to  a  cit- 
izen of  Mass.,  who  could  not  have  brousht  suit 
thereon  in  the  court  below,  the  plaintiff  cannot 
maintain  this  action,  because  if  there  was  a 
valid  contract  made  by  the  defendant  with  any- 
one, it  must  have  been  with  the  first  taken,  and 
these  bonds  bein^  unnegotiable,  the  plaintiff 
must  claim  as  assignee  or  not  at  all. 

5.  The  insertion  of  the  words  "Selden  F. 
White,"  and  the  words  "or  order,"  oy  the  plain- 
tiff, in  these  bonds,  without  the  knowledge  or 
consent  of  the  defendants,  was  a  material  al- 
teration, and  vitiated  them. 

Story,  Prom.  N.  §  37 ;  Bruce  y.  WesieoU,  S 
Barb.  374;  Johnson  v.  Bank  V,  S.  2  B.  Mod. 
310;  Knill  v.  Williams,  10  East,  431. 

6.  In  the  case  of  a  bond,  there  is  no  presumed 
authority  in  the  holder  to  insert  his  own  name 
as  payee  and  bring  suit.  To  allow  it,  would  be 
to  change  the  very  character  of  the  instrument. 

Enthoven  v.  HoyU,  13  C.  B.  373 ;  Fi&bleioMie 
V.  M'Morine,  6  M.  ft  W.  200. 

7.  If  this  plaintiff,  having  derived  title  to 
these  bonds  from  a  citizen  of  Mass.,  could  fill 
up  the  blanks  with  his  own  name  and  bring  hie 
action  in  the  court  below  by  virtue  of  the  stat- 
ute of  Mass.,  when  but  for  that  act  he  could  not 
bring  such  action,  it  would  follow  that  the  leg- 
islature of  Mass.  can  enlarge  the  jurisdiction  of 
the  courts  of  the  United  S&tes. 

Dromgoole  v.  Bank,  2  How.  241. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  d 
the  United  States  for  the  district  of  Maaaaefau- 
setts. 

The  suit  was  brought  in  the  court  below  by 
the  plaintiff  (White)  against  the  company,  up- 
on several  bonds  issued  by  the  same. 

The  case  was  presented  to  the  court  upon  an 
agreed  state  ol  facts,  and,  amonff  others,  that 
the  bonds  in  question  were  issuea  by  the  cnn- 
pany,  in  regular  course,  and  for  a  sufficient  cod- 
sideraticm;  and  that  payment  had  been  demand- 
ed and  refused.  Coupons  for  the  accruing  in- 
terest, previous  to  the  maturity  of  the  bondj, 
had  been  duly  paid. 

It  was  further  agreed  that  bonds  of  this  de- 
scription, issued  by  the  company,  were  M^d  in 
the  market,  and  passed  from  hand  to  hand  l^ 
delivery,  at  prices  vanring  accordbig  to  the 
state  of  the  market ;  and  that  those  in  question 
were  issued  at  or  about  their  date,  to  a  person, 
a  citizen  of  Massachusetts,  and  were  payable 
in  blank,  no  payee  being  inserted;  that  thflf 
came  into  the  hands  of  the  plaintiff  throopi 
several  intervening  holders,  in  regular  course; 
and  that  he  then  and  since  lived  in  the  state  of 
New  Hampshire,  and,  before  this  suit  was 
brought,  filled  up  the  blank  by  inaerting  "M- 
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den  F.  White,  or  order,**  the  name  of  plaintiflf, 
without  the  knowledge  or  consent  of  the  de 
fendante. 

The  ooort  ruled  that  the  suit  could  not  be 
sustained,  for  want  of  jurisdiction. 

The  ground  upon  which  this  ruling  below  is 
sought  to  be  maintained  is,  that  these  bonds 
were  issued  to  citizens  of  Massachusetts;  and 
as  they  could  not  be  regarded  as  negotiable  in- 
struments, or,  if  negotiable,  not  payable  to 
bearer,  the  plaintiff  was  disabled  from  suing  in 
the  Federai  court,  within  the  prohibition  of  the 
11th  section  of  the  judiciary  act.  15  Pet  125: 
2  Pet  318;  3  How.  574,  8  How.  441. 

In  answer  to  this  ground,  we  think  it  quite 
dear,  on  looking  into  the  asreed  state  of  facts, 
5TT*]  in  conn^ion  with  the  bonds  and  *the 
mortgage  given  to  secure  their  payment,  that  it 
was  the  intention  of  the  company,  by  issuing 
the  bonds  in  blank,  to  make  them  negotiable, 
and  payable  to  the  holder,  as  bearer,  and  that 
the  header  miffht  fill  up  the  blank  with  his  own 
name,  or  miuce  them  payable  to  himself  or 
bearer,  or  to  order.  In  other  words,  the  com- 
pany intoided,  by  the  blank,  to  leave  the  holder 
his  opticm  as  to  the  form  or  character  of  nego- 
tiability, without  restriction.  If  the  utmost 
latitude,  in  this  respect,  was  not  intended,  why 
leave  the  payee  in  blank  when  issuing  the 
bonds,  or  wny  not  fix  the  limit  of  negotiability, 
or  negative  it  altogether?  To  adopt  any  other 
conclusion  would  seem  to  us  to  be  unjust  to  the 
company,  for  then  the  blank  would  be  whoUj 
unmeaning;  or  if  any,  a  meaning  calculated,  if 
not  intended,  to  embarrass  the  title  of  the  hold- 
er. 

Assuming,  then,  that  these  bonds  were  in- 
tended to  he  made  negotiable,  we  do  not  see  the 
difficulty  suggested  in  maintaining  the  suit  in 
the  Federal  court;  for,  until  the  plaintiff 
choose  to  fill  up  the  blank,  he  is  to  be  regarded 
as  holding  the  bonds  as  bearer,  and  held  them 
in  this  diaracter  till  made  payable  to  himself 
or  order.  At  that  time  he  was  a  citizen  of 
New  Hampshire  and,  therefore,  competent  to 
bring  the  suit  in  the  court  below. 

As  to  the  negotiability  of  this  class  of  securi- 
ties, when  shown  to  be  intended  that  they 
should  possess  this  character  by  the  form  in 
which  issued,  and  mode  of  giving  them  circu- 
lation, we  think  the  usage  and  practice  of  the 
companies  themselves,  and  of  the  capitalists 
and  business  men  of  the  country,  dealing  in 
them,  as  well  as  the  repeated  decisions  or 
recognition  of  the  principle  by  courts  and 
judees  of  the  highest  respectability,  have 
settled  the  question. 

Uorria  Canal,  etc.  Co.  v.  Fisher,  1  Stockton, 
M7,  699;  Dtlafield  v.  lllinoiB,  2  HiU,  N.  Y.  177, 
8  P^ige  Ch.  527;  Meek.  Bank  v.  V.  y.  and  N, 
B,  R.  Co.  13  N.  Y.  025;  Carr  v.  Le  Fevre,  27 
Penn.  418;  Craig  v.  The  City  of  Vicksburg,  31 
Miss.  216;  Chapin  T.  The  Vt.  and  Mass.  R.  Co. 
8  Gray,  675,  decided  Sept  7,  1857,  in  Sup.  Ct 
of  Mass. 

Indeed,  without  conceding  to  them  the  qual- 
ity of  negotiability,  much  of  the  value  of  tnese 
578*]  securities  in  the  market,  and  *as  a 
means  of  furnishing  the  funds  for  the  accom- 
plishment of  many  of  the  greatest  and  most 
useful  enterprises  of  the  day,  would  be  im- 
paired. Within  the  last  few  years,  large 
masses  of  them  have  gone  into  general  drcula- 
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tion,  and  in  which  capitalists  have  invested 
their  money;  and  it  is  not  too  much  to  say, 
that  a  fireat  share  of  the  confidence  they  have 
Rcquirea,  as  a  desirable  security  for  investment 
is  attributable  to  this  ne^tiable  quality,  as 
well  on  account  of  the  facility  of  passing  from 
hand  to  hand,  as  the  protection  afforded  to  the 
bona  fide  holder. 

It  is  true  that  in  England  the  law  is,  that  a 
bond  delivered  in  blank,  as  it  respects  the 
payee,  is  void,  and  the  blank  incapable  of  being 
filled  up  by  the  holder,  either  upon  an  implied 
or  express  parol  authority  from  the  maker. 
This  IS  maintained  upon  the  principle  that  the 
authority  of  an  agent  to  make  a  oeed  for  an- 
other must  be  by  deed;  and  also,  that  to  ad- 
mit the  parol  authority  to  fill  up  the  blank 
would,  in  effect,  make  a  bond  transferable  and 
negotiable,  like  a  bill  of  exchange  or  exchequer 
bill.  Kibhlewhite  v.  M'Morine,  6  Mees.  &  W. 
p.  200,  and  Enthoven  v.  Hoyle  et  al.  in  the  Exch. 
0  Eng.  L.  &  Eq.  434. 

The  law  had  been  otherwise  held  by  Lord 
Mansfield,  in  the  case  of  Teanra  v.  Evans,  cited 
in  Marten  v.  Miller,  1  Anst.  228;  but  was  dis- 
tinctly overruled  by  Park,  B.,  in  delivering  the 
opinion  of  the  court  in  the  case  first  above 
cited,  and  the  opinion  reaffirmed  by  him  still 
more  strongly  in  the  second  case. 

Courts  of  the  highest  authority  in  this  coun- 
try have  followed  Lord  Mansfield,  and  have  not 
hesitated  to  meet  the  fears  expressed  by  I'ark, 
B.  (that  the  effect  would  be  to  make  bonds 
negotiable),  by  admitting  the  consequence. 
Chief  Justice  Marshall,  in  the  case  of  The 
United  States  v.  Nelson  d  Myers,  2  Brock.  64, 
hesitated  to  reach  this  conclusion,  but  expressed 
a  strong  belief  that,  at  some  future  day,  it 
would  be,  by  this  court 

We  think,  for  the  reasons  above  given,  the 
ruling  of  the  court  below  cannot  be  upheld,  and 
that  the  judgment  should  be  reversed,  with  a 
venire  de  novo. 


•JOHN  M.  WALKER,  i4pp*.,     [•679 

V. 

JONATHAN  B.  H.  SMITH. 

(See  &  C  21  How.  679-682.) 

Virginia  land-warrants — proprietor  of,  who  4$ 
— superior  equity  of  a  claimant. 

The  act  of  Congress  of  8d  March,  1835.  made  i 
farther  and  apparently  final  appropriation  of 
lands,  to  be  applied  to  the  satisfaction  of  Virginia 
military  land- warrants. 

This  appropriation  was  suficient  to  pay  ninety 
per  cent  of  the  warrants  received. 

Thus  the  matter  stood  for  fourteen  years,  when 
at  length,  on  the  Slst  of  August,  1852,  Congress 
passed  an  act,  which  authorised  an  issue  of  land 
scrip  in  favor  of  the  present  proprietors  of  any  out- 
standing military  land-warrants,  etc.  This  act  has 
been  construed  to  include  not  only  unsatisfied  war- 
rants, but  the  ten  per  cent  not  i^ven  on  the  satis- 
fled  and  surrendered  warranta 

The  question  as  to  who  may  be  considered  as  the 
"present  proprietor"  of  these  surrendered  and  sat- 
isfied warrants  must  be  decided  by  the  Secretary 
of  the  Interior  in  the  first  Instance,  by  the  rules, 
customs,  and  practice  of  the  Land  Office. 

Where  the  defendant,  assignee  or  grantee  of  the 
unsatisfied  ten  per  cent  of  a  quantity  ot  said  war- 
rants, had  paid  a  large  and  valuable  consideration 
without  any  notice  of  plaintlfTs  claim,  had  made 
hifl  proofs  and  had  the  decisions  of  the  land  office 
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i..e  Qwjrv  u«uw  i»yii.g  «a««u  »  u«ir«»  uio-  3   g        aasuming  that  the  principles  reUt- 

missing  the  bill,  with  ooste^  the   oomplainant  j      ^  ^j,,  awignment  of  choses  in  acUon  api^r 

*"*?  M*IPP*^  t**  *'^  '^'^                           •  l»we  the  generil  rule  sUU  u,  qui  prior  in  tiH 

A  further  statement  of  the  oaae  appears  in  „^^  ^,  ^  ,        unlei  the  iSrst  assignee 

^"uT^r^^U^iT^:^^^  *^  .„^„.-*.  h"  been  guilty  0/ Uches,  whereby  he  has  en- 
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In  his  favor ;  held  that  he  had  ohtahied  an  adyan-  Jone%  v.  JoneB^  8  Sim.  633 ;  WiUnoi  ▼.  Pik9^ 

tege  of  which  *  court  o'«2"jty  '^ou^d  »ot  deprive  5  gare,  14;  Peacock  t.  Bt*r#,  Coot.  Mort.   660. 

him.  under  the  circumatancea.  WilUhWe  v.  RahhiU.  14  Sim.  76. 

Argued  Mar,  1.  1859.    Decided  Mar.  11,  1859.  '^^  American  doctrine  eertainlv  is,  that  no 

^                    '                                          '  such  notice  is  necessary,  although    proper,  to 

A  PPEAL  from  the  Circuit  Court  of  the  Unit-  ^^^.  ±i JL"i^„^T Jf'^^^^^ 

A  ed  States  for  the  District  of  Columbia.  ^^^^  ""»"*^  *°  ignorance  of  t&e  prior  assign- 

K.i^*'*'  k'".^  this  case  was  filed  in  the   »urt  ^^^.^   ^    Sehenck,   3    Hill,    228;    U.    8.   t. 

below,  by  the  appellant,  prayijq^  an  injunction  vaughan.  3  Binn.  394;   Bterlens  v.  Stevene,  1 

to  prevent  the  issuing  from  the  general  land  ^^^^    jg^    ^^^^  y,  Cleveland,  5  Mas.  174; 

office,  to  the  appellee,  of  certain  scrip;  and  for  ^^^^  ^   Copelin,  4  Met.  594;  Dim  v.  Cohh.  4 

**!?•  wS"**^*!^!*''  I  ^^'Iw'^^fejf '^5''  Mass.  612;  Woody.  Partridge   U   Masa.   488; 

'f'^A^^^^FS^^^  ^^'  ^?  ^^**  ''®?'  ^"^  *^"  Littlefieldv.  Smith,  17  Me.  327;  Story,  Confl! 

judged  entitled  to  the  scrip  m  question.  j^   •  3^^                   '                      >          ,r* 

llie  court  below  having  entered  a  decree  dis- 

issing  the  bill,  with  costs,   the   complainant 

K>k  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 

le  opinion  of  the  court. 

Messrs.  ChUton  ft  Bairidce,  for  aPP«n«it :  ;;gedlh;  S^^ort^'^^i^T^ud^la  the  as- 

The  appellant  was,  at  the  passage  of  the  act  gj»|iee 

of  August  31,  1852,  the  "nreeent  proprietor"  of  ^^^  ^   Corcoran,  17  How.  612. 

the  warrants,  and  as  such,  by  the  very  terms  ^o  bring  the  case  within  the  exception  to  the 

of  the  law,  entitled  to  receive  the   unpaid    10  ^^j  ^     ^here  must  be  frand  o?  gross  neg- 

per  cent.      He  held  by  a  1^1  title  warrant,  as-  f.            ^„  ^^  ^  ^^  ^^  ^^^  assiinee    aS 

signable  under  the  laws  bot^  of  Virginia  and  the  diligence  on  the  part  of  the  second  araignee. 

United  States.    The  language  of  the  act  mani-  r^%        ^^^^  ^^  ^^  j^^^e,  is  the  failure  t» 

festly  relates  to  legal  OTOership.                 ,     .  file  in  the  general  land  office.    The  diligence  is 

Assuming,  however,  that  as  regards  a  legis-  inquiry  there 

lative  grant  of  this  description  there  am  be  no  ^^oulisel  reViewed  the  circumstances  of    the 

inquiry  beyond  the  plain    terms  of  the  grwit,  ^^^^  ^^  contended  that  appellant  was  not  to 

and  that  in  any  case  the  defense  of  bona   fide  ^  ^^^  ^^  j^^^^  ^^^  ^^^  priority,  by  a  faUure  to 

purchaser  for  valuable    oonsideration    without  g,^  j^jg  assignment  until  a  few  months  after 

notice,  could  be  set   up,   that   defense   cannot  ^j^^  g^^^^j  wsignment. 

avail  the  appellee.       „     ^  ^  , .    ^.     ,      ,  ^.^,  IV.  The  appellee  did  not   obtain    the    legal 

I.  Because  the  appelant  holds  the  legal  title  ^j^le  by  the  letter  of  the  Commissioner  of  Ibe 
and  asks  relief  upon  it,  and  in  such  case  equity  General  Land  Office,  of  August  3,  1864. 
follows  the  law.       ^     ^  ^       ^    «^^     /,  „•  1.  Because    the    Secretary   of   the    Interior, 

Wtlltamsv.  Lamhe,Z  Bro.  C^-  264;  ColUns  „^^  j^^g  ^  subordinate  unknown  to  the   law, 

V.  Archer,  1  Rus.   4   M.   284,   292;    Rogers  v.  ^^^  ^^^  jurisdiction  inter  parte: 

Scale,  I  Teem.  84;  Shwras  ^  Ca^9f    7    Cranch,  Comegys  v.  Vasse,  1  Pet.  198. 

34;  SnelgroycY.  Snelgrove,  4  Desaus  288;  Fttz-  g.  Beciuse  the  Secretary  of  the  Interior  did 

•tfnonsy.  Ogden,  7  Cranch,  2.  „^  ^^^  in  the  premises. 

II.  Because  the  appellant  claims  under  a  3  Because  the  letter  of  the  oommissioiier 
prior  assignment,  and,  the  appellee  not  hav-  clearly  shows  that  even  his  acUon  was  not  flnaL 
ing  legal  title,  qu%  prtor  %n  tempore,  potter  est  y  \^  ^  ^he  consideration    of    the    assign- 

^J^af'      w      T       •  aA   n       JT^  mcut  to  appellant,  the  answer  by  appellee  Ue- 

1  Story  Eq.  Jur.  S  M,  C.  and  D.  ^^^  ^ny  y^^i  consideration  on  informUion  <mly, 

3.  Because  the  appellee  has  no  title  whatever.  ^^,^  ^^^^  j^jj^l     ^  replication  was   filed,   but 

?rrJi  V- C'o«t/w,  10  How.  174.  j^^  evidence  offered  by  the  appellee: 

..^"iv^^  decision  below  was  on  the   ^ound  ^^^,    OeorKe   £   BsJi^    and    J.    IL 

that  the  appellant  lost  his  superior  equity,  by  CarUsle,  for  appellee: 

his  failure  to  file  his  assignment  in  the  general  j    ^  ^^^  MegeA  assignment  to   the    appel- 

Und  office,  where  search  was  made  by  the  an-  j^^  ^^  ^g^^,  impeaches  it  in  form  and  sub- 

oestor  of  the  ap^llee,  and  the  case  of  Judson  ^^         ^^  particularly    denies    that    it   wis 

V.  Corcoran,  17  How.  612,  was    considered   in  founded  on  any  consideration    whatever.    The 

^Si      .      .X         o^         J  answer  is  responsive  to  the  bill,  and  is  evidence 

Thecircuit  court  erred  against  the  appellant. 

1.  There  is  here  no  conflict  of  equita.ble  titles.  "»2.  The  warranto  were  satisfied,  surrenderad 
The  appellant  holds  by  as  complete  a  legal  titlp  ^^^^  canceled  by  the  voluntary  act  of  the  hold- 
as  he  could  stock  or  negotiable  paper.  ^^b. 

Baldwin  v.  FAy,  9  How.  580.  3,  The  case  is  within  the  principles  of  /nd- 

2.  Because  the  subject  matter  of  this  oontro-  ,ofi  v.  Corcoran,  17  How.  612.  The  points  de- 
versy  is  not  a  chose  in  action,  but  an  interest  cided  there  are  in  support  of  the  appellee  iB 
or  estate  in  land.  The  English  doctrine  that  this  cause,  and  support  the  correctness  of  thi 
notice  to  the  debtor  or  trustee  holding  the  fund,  decree  below. 

is  necessary  to  complete  the  transfer  of  a  chose  Ist.  The  assignment   to    the   app^ee   ''was 

in  action  {Rote  v.  Datcson,  Ryall  v.  Roicles,  2  fair  and  accepted  on  his  part,  without  knowl- 

White  ft  Tudor's  Lead.  Cas.  Eq.  731-734,  and  edge"  of  the  prior  assignment,  if  any,  to  the  ap> 

notes;  Dearie  v.  Hall,  and  Loveridge  v.  Cooper.  peUant. 

3  Russ.  1 )  has  never  been  applied  to  equitable  2d.  The  appellee  had,  in  effect^  drawn  to  hii 

interests  of  estates  in  land.  equity  a  legal  title. 

U4  62  v.  ft 
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Walkeb  v.  Smith. 
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3d.  The  prior  ftssignment,  if  any,  to  the  ap- 
pellant, "operated  as  a  latent  and  lurking 
transaction,  calculated  to  circumvent  subse- 
quent assignees,  and  such  would  be  its  eifeot  up- 
on the  aopellee,  was  priority  accredited  to  it." 

4.  If  tlie  decision  of  the  land  office  did  not 
giye  to  the  appellee  a  "legal  advantage,"  the 
facts  referred  to  constitute  an  "equitable  ad- 
▼antaffe,"  giving  him  "a  superior  claim  to  the 
legal  title  r'  and  even  if  the  appellant  have  an 
equity  prior  in  time,  the  doctrine  of  Corcoran 
y.  Judaon  is^  that  under  such  circumstances  he 
shall  not  be  aided  to  prevail. 

5.  There  is  no  evidence  whatever  that  there 
was  any  real  consideration  paid  for  the  assign- 
ment on  which  the  bill  is  founded. 

Mr.  Justice  Chrler  delivered  the  opinion  of 
the  court: 

The  purpose  of  this  bill  is  to  obtain  an  in- 
junction to  prevent  the  issuing  of  certain  scrip 
to  appellee  by  the  land  office,  and  to  have  can- 
celed the  assignment  under  which  the  appellee 
had,  by  the  officers  of  government,  been  ad- 
judged entitled  to  the  scrip. 

This  bill  was  properly  dismissed  by  the  court 
below,  as  a  brief  statement  of  the  case  will 
show.  The  act  of  Congress  of  3d  March,  1835, 
made  a  further  and  apparently  final  appro- 
priation of  six  hundred  and  fifty  thousand 
acres,  to  be  applied  to  the  satisfaction  of  Vir- 
ginia military  land-warrants.  It  provided  that 
"no  scrip  should  be  issued  thereon  until  the 
Ist  of  September  following,  and  that  warrants 
should  be  received  in  the  General  Land  Office 
till  that  day;  and  immediately  thereafter,  if 
the  amount  filed  exceeded  six  himdred  and  fifty 
580*]  thousand  ^acres,  the  commissioner  of  tho 
land  office  should  apportion  the  said  six  him- 
dred and  fifty  thousand  among  the  warrants 
which  shall  then  be  on  file,  in  full  satisfaction 
thereof." 

This  appropriation  was  sufficient  to  pay 
ninety  per  cent  of  the  warrants  received. 

William  S.  Scott,  as  attorney  for  the  heirs 
of  General  Charles  Lee,  filed  a  warrant  in  their 
names  for  fifteen  thousand  acres;  which  was 
surrendered  and  satisfied  by  the  issue  of  land- 
scrip  for  thirteen  thousand  five  hundred  acres, 
being  ten  per  cent,  or  one  thousand  five  hun- 
dred acres  less  than  the  whole  amount  called 
for  on  the  face  of  the  warrants. 

The  warrants  were,  therefore,  f uUv  satisfied ; 
and  being  surrendered^  were  no  longer  evi- 
denoe  of  any  right  of  property.  But  it  seems 
thai,  notwithstanding  this  surrender  and  satis- 
faction, there  was  a  sort  of  lingering  hope 
or  expectation  that  sometime  hereafter,  Con.- 
greaa,  by  continued  importunity,  might  be  pre- 
vailed upon  to  make  some  further  ffrant  ot 
land  to  satisfy  the  shadow  of  equity  which  was 
supposed  to  remain,  after  the  warrantees  had 
surrendered  their  warrants  and  accepted  the 
satisfaction  tendered. 

On  the  30th  March,  1837,  Scott  signed  an  in- 
strument in  form  of  a  power  of  attorney,  which, 
after  reciting  that  he  had  sold  to  Walker,  the 
complainant,  the  warrants,  and  delivered  him 
the  scrip  issued  in  lieu  thereof,  stated  as  fol- 
lows: ''Now,  the  object  of  this  power  of  at- 
torney is  to  secure  the  said  Walker  the  said 
ten  per  eent  of  warrants  unsatisfied,  or  any 
^1  How.  U.  S^  Book.  18. 


and  every  equivalent  that  may  be  at  any  time 
given  in  lieu  thereof,"  etc. 

On  the  18th  of  January,  1838,  Scott  conveys 
by  indenture,  in  consideration  of  $750,  and 
with  warranty,  the  Lee  warrants,  on  which  he 
alleges  there  is  "still  due  one  thousand  five 
hundred  acres"  to  defendant.  At  this  time 
the  records  of  the  land  office  contained  no 
evidence  of  the  prior  assignment  (if  such  it  can 
be  called)  to  Walker;  and  a  clerk  in  the  office 
indorsed  on  the  respondent'^  deed  as  follows: 
"William  S.  Scott,  the  party  grantor  of  the 
within,  has  full  authority  on  file  to  sell  the 
warrants  and  appoint  a  substitute;  and  in  the 
event  Congress  makes  up  the  ten  per  cent,  the 
scrip  to  be  issued  will  be  delivered  to  Mr. 
Smith." 

*'l'hu8  the  matter  stood  for  fourteen  [*681 
years,  when,  at  length,  on  the  31st  of  August. 
1852,  Congress  passed  an  act  which  authorized 
an  issue  of  land-scrip  in  favor  of  the  present 
proprietors  of  any  outstanding  military  land- 
warrants,  etc.  This  scrip  is  to  be  issued  by 
the  Secretary  of  the  Interior,  who  is  to  make 
the  necessary  inquiries,  and  "be  satisfied  by  a 
revision  of  the  proof,  or  by  additional  testi- 
mony," etc. 

It  seems  that  this  act  has  been  construed  to 
include  not  only  unsatisfied  warrants,  but  the 
ten  per  cent  not  given  on  the  satisfied  and  sur- 
rendered warrants.  It  is  a  liberal  construc- 
tion of  the  statute,  and  so  far  as  it  extends  to 
the  scrip  in  question,  it  is  a  simple  gratuity. 
The  secretary  is  made  the  agent  for  iU  distri- 
bution. It  is  his  duty  to  ascertain  the  parties 
entitled  to  it,  if  any  person  can  be  said  to  havo 
a  title  to  a  gift  before  it  is  received.  When  hs 
issues  the  scrip  it  then  becomes  a  "chose  in  ac- 
tion," capable  of  being  dealt  with  as  property 
by  courts  of  justice,  but  not  till  then.  The 
question,  as  to  who  may  be  considered  as  the 
"present  proprietor"  of  these  surrendered  and 
satisfied  warrants^  must  be  decided  by  him  in 
the  first  instance  by  the  rules,  customs,  and 
practice  of  the  land  office.  Before  the  act  of 
Congress,  this  right  was  too  subtile  (being 
no  more  than  the  remote  expectation  of  a  gift) 
to  be  dealt  with  by  courts,  and  the  act  of  Con- 
gress has  not  conferred  on  them  the  distribu- 
tion of  their  bounty.  Besides,  if  an  injunction 
was  issued  to  hinder  the  deifendant  from  re- 
ceiving the  scrip  which  the  land  office  has  con- 
cluded to  give  nim,  this  would  confer  no  title 
on  the  complainant. 

Whether,  after  the  land  office  have  issued 
the  scrip  to  a  claimant,  another  person  alleging 
fraud  or  misrepresentation,  and  claiming  him- 
self to  be  the  "proprietor"  intended  by  the  act, 
might  not  obtain  the  interference  of  the  courts 
to  obtain  a  transfer  of  the  scrip  to  himself,  is 
a  question  not  presented  in  this  case. 

But  assuming  that  the  court  would  under- 
take to  decide  as  to  the  respective  rights  of 
these  claimants,  treating  their  claims  as  tangi- 
ble equities,  the  complainant  has  not  made  out 
such  a  case  as  would  entitle  him  to  relief. 
His  power  of  attorney  (or  whatever  it  may 
be  called)  mentions  no  consideration  paid. 
*The  answer  of  defendant,  which  is  re-  [*68S 
sponsive  to  the  bill  (which  avers  a  purchase  at 
market  price),  denies  the  payment  of  any  con- 
sideration whatever,  and  none  has  been  proved. 
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The  defendant  has  paid  a  large  and  valuable 
consideration  without  any  notice  of  the  plain- 
tiff's claim,  has  made  his  proofs,  has  had  the 
decision  of  the  land  office  in  his  favor.  He 
has  obtained  an  advantage  of  which  a  court  of 
equity  will  not  deprive  him,  under  the  circum- 
stances. 

The  judgment  of  the  court  helow  u  affirmed^ 
toith  coate. 


HIRAM  BARBER,  Appt,, 

V. 

HULDAH  A.  BARBER,  bv  her  Next  Friend. 

George  Cronkhite. 
(See  S.  C.  21  How.  582-605.) 

Courte  of  United  States  have  no  furiedieiion  of 
divorce  or  alitnonif — decree  of  state  court  for 
same,  binding — decree  of  one  state  has  full 
force  in  another — jurisdiction  of  United 
States  courts  over — separate  domicil  of  wife 
— may  sue  husband  for  alimony — husband's 
change  of  domicil-^where  suable. 

This  court  disclaims  altogether  any  Jarisdiction 
In  the  courts  of  the  United  States  upon  the  subject 
of  diyorce,  or  for  tho  allowance  of  alimony. 

The  parties  to  a  cause  for  a  divorce  and  for  ali- 
mony are  bound  by  a  decree  for  both,  which  has 
been  given  by  a  state  court  having  jurisdiction  of 
the  subject  matter  and  over  the  parties. 

Such  a  judgment  or  decree,  rendered  In  any 
state  of  the  United  States,  the  court  having  juris- 
diction, will  be  carried  into  judgment  in  any  other 
state,  to  have  there  the  same  binding  force  that  it 
has  in  the  stste  in  which  it  was  originally  given. 

For  such  a  purpose,  both  the  equify  courts  of  the 
United  States  and  the  equity  courts  of  the  states, 
have  jurisdiction. 

Where  the  wife  is  plaintiff  in  a  divorce  snlt,  she 
Is  entitled  to  a  separate  domicil. 

So  when  parties  are  already  living  under  a  judi- 
cial separation,  the  domicil  of  the  wife  does  not 
follow  that  of  the  husband. 

A  wife,  under  a  judicial  sentence  of  separation 
from  bed  and  board,  is  entitled  to  make  a  domicil 
for  herself,  different  from  that  of  her  husband. 

And  she  may.  by  her  next  friend,  sue  her  husband 
for  alimony,  which  he  had  been  decreed  to  pay  as 
an  incident  to  such  divorce,  or  when  It  has  been 
given  after  such  a  decree  by  a  supplemental  bill. 

Her  right  to  pursue  her  remedy  in  the  equity  side 
of  the  district  court  of  the  United  States  in  the 
state  of  Wisconsin  is  undoubted. 

Where  the  husband,  after  the  decree  of  separa- 
tion was  given,  left  his  domicil  in  New  Tork  for 
another  In  the  state  of  Wisconsin  in  which  he  says 
that  he  has  acquired  a  domicil ;  held,  that  his  vol- 
untary change  of  domicil  from  New  York  to  Wis- 
consin makes  him  suable  there. 

Argued  Jan.  19,  1859.    Deoided  Mar.  11,  1859. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  on  a  foreign  judgment 
for  alimony.  The  court  below  having  entered 
a  decree  in  favor  of  the  complainant,  for  $5,- 
936.80,  with  costs,  the  defendant  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Messrs.  C.  Billinsl&nrst  and  J.  R.  Doo- 
little,  for  appellant: 

1.  Husband  and  wife,  although  allowed  to 
live  separately  under  a  decree  of  separation  a 
mensa  et  thoro,  made  by  a  state  court  having 
competent  jurisdiction,  are  still  so  far  one  per- 
son while  the  marriage  relation  continues  to  ex- 

NOTB. — ValUlity  of  a  divorce  decree  oranted  by 
a  court  of  a  foreign  country — see  note  to  10  L.  B. 
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ist,  that  they  cannot  beoom«  at  the  same  time 
citizens  of  different  states,  within  the  meaning 
of  the  Federal  Constitution;  and  therefore,  the 
court  below,  upon  the  plaintiff's  own  ground, 
had  no  jurisdiction. 

Warrender  v.  Warrender,  0  Bligh.  103; 
Dougherty  v.  Snyder,  15  S.  A  R.  90;  Phillim. 
Dom.  p.  27;  Story,  Confl.  L.  f  46;  Harrison  v. 
Harrison,  20  Ala.  629 ;  6  Pa.  452 ;  6  Watta  k 
S.  87. 

2.  The  case  presented  by  this  bill  ia  not  such 
a  one  as  a  court  of  equity,  in  the  state  ol  Wis- 
consin, can  take  cognizance  of,  either  by  virtue 
of  any  statute  conferring  equity  jurisdiction, 
or  as  coming  within  its  original  equity  juris- 
diction. It  IS  not  for  a  divorce;  it  is  not  for 
alimony;  it  is  not  in  the  nature  of  a  creditor's 
bill ;  and  if  it  were,  it  does  not  show  that  exe- 
cution issued  upon  the  decree  in  New  York,  or 
that  any  other  means  were  resorted  to  to  en- 
force it  there.  Nor  is  it  for  any  other  cause, 
of  which  equity  will  take  original  jurisdiction. 

1  Story,  £q.  eh.  3;  Bish.  Mar.  &  Div.  fif  553, 
554;  2  Story,  £q.  1425,  note  2;  Stones  t.  Cooke, 
7  Sim.  22;  8  Sun.  321;  Pennington  v.  Gibson, 
16  How.  79. 

3.  The  whole  subject  of  divorce  and  alimony 
was  exclusively  of  ecclesiastical  jurisdiction, 
at  the  time  of  the  adoption  of  the  Constitution 
of  the  United  States;  therefore,  the  whole  sub- 
ject of  divorce  and  alimony  is,  by  the  Consti- 
tution  of  the  United  States,  placed  beyond  thf 
jurisdiction  of  the  courts  of  the  United  States. 

4.  The  decree  of  the  circuit  court  in,  Wis- 
consin, upon  the  bill  filed  by  the  plainiiff  hi 
error  dissolving  the  marriage,  is  vfuid  and  ef- 
fectual in  that  state. 

Manley  v.  Manley,  4  Chand.  96;  HubbeU  r. 
Hubbell,  3  Wis.  662;  Qleason  v.  Oleamm,  4 
Wis.  64. 

This  is  true,  both  in  the  courts  of  the  stats 
and  of  the  United  States  for  that  district. 

10  How.  93;  Harding  v.  Alden,  9  Me.  140. 

It  follows  t^t  if  the  marriage  relation  hss 
been  dissolved,  the  plaintiff  should  have  sued 
in  her  own  name  and  not  by  her  next  friend; 
and  also,  that  whatever  claim  the  plaintiff  msy 
have  had,  at  law  or  in  equity,  against  the  ap* 
pellant  for  alimony,  it  ceased  from  and  afttf 
the  decree  dissolving  the  marriace  relation. 
The  plaintiff  should  only  be  entitled  to  noovsr 
up  to  the  date  ol  the  deo'ee. 

20  Ala.  649. 

Mr.  Jamea  8.  Brown  for  appellee. 


Mr.  Justice  IXTajme  delivered  the  opiniM 
of  the  court: 

We  regard  this  as  a  suit  for  a  wife  brought 
on  the  equity  side  of  the  district  court  ol  the 
United  l^tes  for  the  district  of  Wisconsin,  by 
her  next  friend,  Georee  Cronkhite,  a  citizen  A 
the  state  of  New  York.,  against  Hiram  Barber, 
a  citizen  of  the  state  of  Wisconsin,  to  give  the 
same  validity  to  a  judgnv^nt  *in  that  [*584 
state  which  it  has  in  the  state  of  New  York 
against  the  defendant  for  the  payment  of  ali- 
mony to  his  wife,  who  has  been  divorced  from 
him  a  mensa  et  thoro,  with  an  allowanee  of  ali- 
mony by  a  court,  which  had,  when  tlie  deerse 
was  made,  jurisdiction  over  the  parties  and  the 
subject-matter. 

We  shall  not  have  occasion  to  ccmiment  upon 
the  relations  ol  husband  and  wile  in  her  nmn- 
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termpted  eorertnrc^  nor  will  we  discuBs  the 
general  rights,  obligations,  or  disabilities  of 
either,  when  they  have  been  separated  by  a  di- 
vorce a  nienaa  et  thoro, 

Onr  first  remark  is — and  we  wish  it  to  be 
remembered — ^that  this  is  not  a  suit  asking  the 
court  for  the  allowance  of  alimony.  That  has 
been  done  by  a  court  of  competent  jurisdiction. 
The  court  of  Wisconsin  was  asked  to  interfere 
to  prevent  tiiat  decree  from  being  defeated  by 
fraud. 

We  disclaim  altc«;ether  any  jurisdiction  in 
the  courts  of  the  United  States  upon  the  sub- 
ject of  divorce,  or  for  the  allowance  of  ali- 
mony, either  as  an  original  proceeding  in  chan- 
cery or  as  an  incident  to  divorce  a  vinculo,  oi 
to  one  from  bed  and  board. 

The  record  raises  these  inquiries:  Whether 
a  wife  divorced  a  menea  et  ihoro  can  acquire 
another  domiciliation  in  a  state  of  this  imion 
different  from  that  of  her  husband,  to  entitle 
her,  by  her  next  friend,  to  sue  him  in  a  court 
of  the  United  States  having  equity  jurisdiction, 
to  recover  from  him  alimony  due,  and  which 
he  refuses  to  make  any  arrangement  to  pay; 
and  whether  a  court  of  equity  is  not  a  proper 
tribunal  for  a  remedy  in  such  a  case. 

We  will  first  direct  our  attention  to  the  cir- 
enmstanees  of  the  case,  and  will  give  them  from 
the  bill  and  answer,  and  from  the  testimony 
in  the  record. 

Hiram  Barber  and  Huldah  Adeline  Barber 
were  married  in  the  state  of  New  York  in  the 
year  1840,  where  his  domicil  then  was,  and  con- 
tinued to  be  until  he  left  it  for  Wisconsin, 
which  was  soon  after  a  decree  had  been  ffiven 
for  a  divorce  a  menaa  et  tharo  between  Uiem, 
with  an  allowance  of  alimony  to  be  paid  by 
him.  Her  applicaticm  for  eneh  a  divorce  was 
made  by  Crtmkhite,  her  next  friend,  in  the 
585*]  court  of  chancery  for  *the  fourth  district 
of  tlie  state  of  New  York,  that  court  having 
Jnriedietton  of  the  subjeet  matter  and  over  the 


Tbe  defendant  appeared  and  resisted  the  ap- 
plication. The  cause  was  heard  on  the  plead- 
ingB  and  proofs.  It  resulted  in  a  declaration 
by  the  ehancellor  that  the  defendant  had  been 
gmlty  of  emd  and  inhuman  treatment  of  his 
wife,  and  of  such  conduct  towards  her  as  to 
render  it  unsafe  and  improper  for  her  to  co- 
habit with  him;  and  that  ne  had  abandoned, 
n^ected,  and  refused  to  provide  for  her.  And 
it  therefore  decreed  that  the  complainant  and 
defendant  be  separated  from  bed  and  board  for- 
ever; provided,  however,  that  they  might  at 
any  time  thereafter,  by  their  Joint  petition,  ap- 
ply to  the  court  to  have  the  decree  modified  or 
discharged ;  and  that  neither  of  the  said  par- 
ties shall  few  at  liberty  to  marry  any  other  per- 
son during  the  lifetime  of  the  other  party.  The 
court  then  referred  the  cause  to  a  master,  to 
ascertain  and  report  what  should  be  allowed 
and  to  be  paid  by  the  defendant,  or  out  of  his 
estate,  to  Mrs.  Barber,  for  her  suitable  support 
and  maintenance.  In  pursuance  of  this  de- 
cretal order  and  reference,  the  master  made  a 
report.  The  defendant  filed  exceptions  to  it. 
Tlie  eanse  was  rc^gularly  brought  to  a  hearing 
upon  the  defenduit's  exceptions.  They  were 
overmled,  and  a  final  decree  was  made  in  the 
cause.  The  language  of  the  decree  is,  that  the 
exceptions  are  ovenruled,  and  that  the  report 
21  How. 


of  the  master  is  absolutely  confirmed.  That 
for  the  suitable  support  and  maintenance  of 
Mrs.  Barber,  there  snould  be  allowed  and  paid 
to  her  by  the  defendant,  or  out  of  his  estate,  in 
quarterly  instalments,  the  annual  sum  of  $360 
in  each  and  every  year ;  and  that  as  it  appeared 
he  had  not  given  to  her  any  support  in  the  in- 
terval between  the  filing  of  the  bill  in  her  be- 
half and  the  rendition  of  the  decree,  that  the 
defendant  should  pay  to  her  $360  a  year  in 
quarterly  payments  from  the  Ist  day  of  July, 
1844,  that  being  the  day  when  the  bill  was 
filed;  and  it  was  agreed  that  the  sum  of  $060, 
being  the  alimony  retrospectively  due,  should 
be  paid  forthwith  by  the  defendant,  and  that 
the  complainant  should  have  execution  there- 
for. It  was  further  ordered,  that  the  perma- 
nent alimony  allowed  and  to  become  due  after 
the  *lst  of  March,  1847,  to  which  day  [*586 
alimony  is  above  computed,  should  be  paid  by 
the  defendant  in  quarterly  payments  on  the 
1st  days  of  March,  June,  September,  and  De- 
cember, in  each  year,  during  the  life  of  Mrs. 
Barber;  and  in  case  of  its  not  being  so  paid, 
that  the  quarterly  payments  should  bear  inter- 
est as  they  respectively  became  due,  and  that 
execution  might  issue  therefor  totiea  quotiea. 
The  court  then  decreed  that  the  permanent  ali- 
mony allowed  to  Mrs.  Barber  was  vested  in  her 
for  her  own  and  separate  use,  and  as  her  own 
and  separate  estate,  with  full  power  to  invest 
the  same  in  a  trustee  or  trustees,  as  she  might 
think  proper  to  appoint,  with  the  power  to  dis- 
pose of  the  same  by  will  or  otherwise,  from 
time  to  time  during  her  life,  or  at  her  death,  or 
either,  as  she  may  think  proper,  free  from  any 
control,  claim  or  interposition  of  the  defendant. 
The  said  decree,  with  a  tax  bill  of  costs  in  the 
suit,  was  signed  and  enrolled  according  to  the 
form  of  the  statute  in  such  cases  made  and  pro- 
vided in  the  state  of  New  York. 

It  is  upon  a  transcript  of  all  the  papers  in 
that  suit,  authenticated  as  the  law  requires  it 
to  be  done,  that  the  suit  now  before  us  was 
brought  in  the  district  court  of  the  United 
states  for  the  district  of  Wisconsin. 

The  complainants  aver  in  their  bill  that  they 
are  citizens  of  the  state  of  New  York,  and  that 
the  defoidant  is  a  citizen  of  the  state  of  Wis- 
consin. They  then  set  out  the  proceedings  of 
the  court  of  New  York,  divorcing  Mr.  and  Mrs. 
Barber  from  bed  and  board,  wiui  especial  ref- 
erence to  the  decree  and  the  entire  record  of 
that  suit,  charging  the  defendant  with  not  hav- 
ing paid  any  part  of  the  alimony  adjudged  to 
"im.  Barber;  and  that  there  was  then  due  to 
her  on  that  account  the  sum  of  $4,242.15,  with 
interest  at  seven  per  cent,  that  being  the  legal 
rate  in  the  state  of  New  York.  The  rest  of  the 
bill  it  is  not  necessary  to  state  more  particu- 
larly, than  that  it  is  a  recital  of  a  suit  which 
had  been  brought  upon  the  common-law  side 
of  the  district  court  of  the  United  States  for 
the  county  of  Milwaukee,  in  the  territory  of 
Wisconsin,  for  the  amount  of  alimony  due  by 
the  defoidant;  to  the  declaration  in  which  he 
filed  a  demurrer,  upon  which  a  judgment  was 
rendered  in  *his  favor,  which  was  after-  [*587 
wards  affirmed  in  the  supreme  court  of  the 
state,  for  the  reason  that  the  remedy  for  the 
recovery  of  alimony  was  in  a  court  of  chancery, 
and  not  at  law.  To  this  bill  also  the  defendant 
demurred,  on  account  of  the  case  not  b^ini; 
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within  the  ordinary  Jurisdiction  of  a  court  oi 
chancery,  that  the  relief  sought  could  only  be 
had  in  the  court  of  chancery  in  the  state  of 
New  York,  and  that  it  did  not  appear  that  the 
complainants  had  exhausted  the  remedy  which 
they  had  in  New  York.  This  demurrer  was 
overruled,  and  the  defendant  was  ordered  to  an- 
swer. He  did  so.  He  admits  in  his  answer  the 
legality  and  locality  of  his  marriage  with  Mrs. 
Barber;  the  jurisdiction  of  the  court  in  the 
divorce  case;  that  a  divorce  had  been  decreed 
between  them  from  bed  and  board,  after  con- 
testation; and  that  by  that  decree  he  was  sub- 
ject to  the  payment  of  alimony  to  the  extent 
and  in  the  way  it  is  claimed  in  the  bill  he  was 
then  answering.  He  admits  that  he  left  the 
state  of  New  York  without  having  paid  any 

Sart  of  it,  or  having  made  any  arranffement  to 
o  so;  alleging,  however,  that  he  had  left  real 
estate  in  New  York,  upon  which  no  proceedings 
had  been  taken  to  make  it  liable  to  the  decree 
against  him  for  alimony.  And  he  then  goes  on 
to  state,  that  on  the  19th  day  of  April,  1852, 
he  had  filed  his  bill  in  the  circuit  court  of  the 
county  of  Dodge,  in  the  state  of  Wisconsin, 
against  Mrs.  Barber,  she  then  being  his  wife, 
to  obtain  a  dissolution  of  the  marriage  contract 
between  them,  and  that  their  marriage  had 
been  dissolved  by  a  decree  of  that  court,  which 
is  on  record  in  the  same.  And  he  adds,  that 
his  wife  by  that  decree  became  a  feme  sole; 
and  being  so,  she  could  not  sue  by  her  next 
friend,  and  that  her  remedy  was  in  a  court  of 
law.  To  this  answer  a  general  replication  was 
filed.  The  cause  was  carried  to  a  hearing  upon 
the  pleadings  and  proofs,  and  a  decree  was 
made,  adjudging  that  $5,936.80  is  due  from 
the  defendant  upon  the  alimony  sued  for,  for 
principal  and  interest,  to  and  prior  to  the  time 
of  filing  the  bill  in  this  cause,  and  that  the  de- 
fendant should  pay  it,  for  the  sole  and  separate 
support  and  maintenance  of  Mrs.  Barber,  to- 
gether with  the  costs,  to  be  taxed  within  ten 
days;  and  in  default  thereof,  that  execution 
should  issue  for  the  same. 
688*]  •It  appears,  from  the  testimony  in  the 
cause,  that  the  defendant  left  the  state  of  New 
York  in  a  short  time  after  the  decree  for  the 
divorce  and  for  alimony  had  been  rendered,  for 
the  purpose  of  placing  himself  beyond  the  juris- 
diction of  the  court  which  could  enforce  it, 
without  having  paid  any  part  of  the  alimony 
due,  or  leaving  any  estate  of  any  kind  out  of 
which  it  could  be  paid;  for  he  gave  no  proof 
of  any  kind  that  he  had  real  estate  in  the  state 
of  New  York  in  support  of  that  allegation  in 
his  answer. 

It  also  appears,  from  the  record,  that  the  de- 
fendant had  made  his  application  to  the  court 
in  Wisconsin  for  a  divorce  a  vinculo  from  Mrs. 
Barber,  without  having  disclosed  to  that  court 
any  of  the  circumstances  of  the  divorce  case  in 
New  York;  and  that,  contrary  to  the  truth, 
verified  by  that  record,  he  asks  for  the  divorce 
on  account  of  his  wife  having  wilfully  aban- 
doned him.  It  is  not  necessary  for  us  to  pass 
any  opinion  upon  the  legality  of  the  decree,  or 
upon  its  operation  there  or  elsewhere  to  dis- 
solve the  vincultun  of  the  marriage  between  the 
defendant  and  Mrs.  Barber.  It  certainly  has 
no  efifect  to  release  the  defendant  there  and 
•very  when  alst  from  his  liability  to  the  decree 


made  against  him  in  the  state  of  New  York, 
upon  t^t  decree  being  carried  into  judgment 
in  a  court  of  another  state  of  this  union,  or  io 
a  court  of  the  United  States,  where  the  defend- 
ant may  be  foimd,  or  where  he  may  have  ac- 
quired a  new  domicil  different  from  that  which 
he  had  in  New  York  when  the  decree  was  made 
there  against  him. 

The  questions  made  by  the  bill  and  the  an- 
swer, and  by  the  arguments  of  counsel,  we  will 
state  in  the  form  of  an  inquiry.  They  are  as 
follows:  whether  a  wife  divorced  a  mensa  et 
thoro  may  not  have  a  domiciliation  in  a  state 
of  this  Union  different  from  that  of  her  hus- 
band in  another  state,  to  enable  her  to  sue  him 
there  by  her  next  friend,  in  equity,  in  a  court 
of  the  United  States,  to  carry  into  judgment  t 
decree  which  has  been  made  against  him  for 
alimony  by  a  court  having  jurisdiction  of  the 
parties  and  the  subject  matter  of  divorce. 

In  the  consideration  of  these  questions,  we 
must  not  allow  ourselves  to  be  misled  bv  the 
general  rule  which  prevails  in  England,  that  t 
suit  cannot  be  maintained  at  law  by  a  femt 
*  covert,  and  that,  notwithstanding  a  di-  [*689 
vorce  a  mensa  et  thoro,  k  wife  cannot  sue  or  be 
sued  in  a  court  of  law;  fbr  in  England  sne  may 
in  several  cases  maintain  a  suit  in  her  own 
name  as  a  feme  sole,  both  at  law  and  in  equity. 
They  are  exceptions  to  the  general  rule,  or 
privileged  cases,  under  certain  circumstance!, 
where  it  cannot  be  presumed,  from  his  own  acts, 
that  the  husband's  control  of  his  wife  is  cos- 
tinned,  and  where  she  has  been  deprived  of  his 
protection  to  represent  with  her  her  rights  and 
interests  in  a  suit  at  law,  or  in  one  in  equity. 
The  cases  mentioned  in  the  books  where  a  fem/t 
covert  may  sue  as  a  feme  sole  are:  when  her 
husband  is  banished,  or  has  abjured  the  realm, 
or  has  been  transported  for  felony;  where  the 
husband  is  an  alien  enemy,  and  his  wife  is  dom- 
iciled in  the  realm;  where  the  husband  is  an 
alien  domiciled  sibroad,  and  has  never  been  in 
the  realm;  or  where  he  has  voluntarily  aban- 
doned her,  and  is  under  a  disability  to  return; 
80  where  the  husband  has  deserted  the  wife  in 
a  forei^  countrv,  and  she  goes  to  England  and 
maintains  herself  as  a  feme  sole;  where  the 
husband  in  a  foreign  state,  compels  his  wife  to 
leave  him  for  another  political  jurisdiction, 
and  she  maintains  herself  there  as  a  feme  sols. 

Cases  have  been  decided  in  Massachusetts  in 
conformity  with  the  English  cases.  There  are 
cases  in  England  which  have  gone  much  fur- 
ther, but  we  do  not  cite  them,  preferring  only 
to  mention  such  instances  as  have  not  been 
questioned  by  subsequent  cases  in  England  or 
in  the  United  States.  See  Sto.  Eq.  PI.  6th  ed. 
f  61,  pp.  69,  60,  and  the  cases  cited  in  the  notes. 

EhLcept  in  such  cases,  a  feme  covert  cannot 
sue  at  law,  unless  it  be  jointly  with  her  hus- 
band, for  she  is  deemed  to  be  under  the  protee* 
tion  of  her  husband,  and  a  suit  respecting  htf 
rights  must  be  with  the  assent  and  co-operatioii 
of  her  husband.  Mitf.  Eq.  PI.  by  Jeremy,  28; 
Ed.  Par.  in  Eq.  144.  153;  Calvert  on  Parties, 
ch.  3,  I  21,  pp.  265,  274. 

In  the  case  of  liein  v.  Heath,  6  How.  228, 
this  court  said,  without  any  reference  to  the 
law  of  Louisiana:  "That  the  general  rule  was, 
when  the  wife  complains  of  her  husband,  and 
asks  relief  against  him^  she  must  use  the  name 
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B90*]  *of  some  other  pencil  in  prosecuting  the 
luit ;  but  where  the  acts  of  the  husband  are  not 
Bomplained  of,  he  would  seem  to  be  the  most 
raitable  person  to  unite  with  her  in  the  suit. 
ThiM  is  a  matter  of  practice  within  the  discre- 
tion of  the  court.  It  is  sanctioned  in  Story's 
Equity  Pleading,  and  by  Fonblanque.  The  mod- 
em practice  in  jSngland  has  adopted  a  different 
course,  by  uniting  the  name  of  the  wife  with  a 
person   other  than  her   husband,    in    certain 


There  are  also  exceptions  in  equity,  which 
are  wholly  unknown  at  law.  Thus,  if  a  mar- 
ried woman  claims  some  risht  in  opposition  to 
the  rights  claimed  by  the  husband,  and  it  be- 
Bomes  proper  to  yindicate  her  rights  against 
her  husband,  she  cannot  maintain  a  suit  against 
him  at  law;  but  in  equity  she  may  do  so,  and 
igainst  all  others  who  may  be  proper  or  neces- 
mry  parties.  But  it  must  be  done  under  the 
protection  of  some  other  person  who  acts  as 
ber  next  friend,  and  the  bill  is  accordingly  ex- 
hibited in  her  name  by  such  next  friend.  Sto. 
Eq.  PI.  8th  ed.  f  81,  p.  81.  It  is  also  said,  in 
the  same  work,  to  be  our  constant  experience, 
that  the  husband  may  sue  the  wife,  or  the  wife 
the  husband,  in  equity,  notwithstanding  neither 
nf  them  can  sue  the  other  at  law.  Cannel  ▼. 
Buckle,  2  P.  Wms.  243,  244 ;  Ex  parte  Strange- 
waye,  3  Ark.  478;  Fonblanque  Ec|.  B.  1.  ch.  2, 
I  8,  note  N;  Brooks  v.  Brooks,  Finch,  Pre.  Ch. 
84;  Mitf.  PI.  by  Jeremy,  28.  These  citations 
have  beeen  made  to  show  the  large  jurisdiction 
viiich  a  court  of  equity  has  to  secure  the  rights 
of  married  women,  when  it  may  be  necessary 
to  exert  It  with  the  assistance  of  the  husband, 
or  when  he  improperly  interferes  with  them, 
so  as  to  make  it  necessary  for  the  wife  to  de- 
fend herself  against  his  unwarranted  claims  to 
her  property.  The  result  of  that  jurisdiction 
now  is,  that  the  wife  may,  in  all  sucn  instances, 
toe  her  husband  by  her  next  friend. 

There  is,  too,  another  ground  of  jurisdiction 
in  equity,  just  as  certainly  establisned  as  that 
iv  of  which  we  have  just  spoken.  It  compre- 
hends the  case  before  us.  It  is,  that  courts  of 
eooity  will  interfere  to  compel  the  payment  of 
alimony  which  has  been  decreed  to  a  wife  by 
the  ecclesiastical   court  in   England. 

Such  a  jurisdiction  is  ancient  there,  and  the 
S91*]  principal  reason  *for  its  exercise  is 
eqnallv  applicable  to  the  courts  of  equity  in  the 
United  Sb&tes.  It  is,  that  when  a  court  of  com- 
petent jurisdiction  over  the  subject  matter  and 
the  parties  decrees  a  divorce,  and  alimony  to 
the  wife  as  its  incident,  and  is  unable  of  itself 
to  enforce  the  decree  summarily  upon  the  bus- 
hand,  that  courts  of  equity  will  interfere  to 
prevent  the  decree  from  bein^  defeated  by  fraud. 
The  interference,  however,  is  limited  to  cases 
in  which  alimony  has  been  decreed ;  then  only 
to  the  extent  of  what  is  due,  and  always  to 
'Meg  in  which  no  appeal  is  pending  from  the 
'^•cree  for  the  divorce  or  for  alimony.  Shaftoe 
^'  Shaftoe,  7  Ves.  171 ;  Datoson  v.  Dawson,  7 
V«.  173;  Jlaffey  v.  Haffey,  14  Ves.  261;  Angier 
^-  Angier,  Finch.  Pre.  Ch.  497 ;  Cooper's  Eq.  PI. 
***>•  3.  pp.  149,  150;  Coglar  v.  Coglar,  1  Ves.  Jr. 
W;  Street  v.  Street,  1  Turn,  ft  Russ.  322. 

The  parties  to  a  cause  for  a  divorce  and  for 
aHmony  are  as  much  bound  by  a  decree  for 
hoth.  which  has  been  given  by  one  of  our  state 
W  How. 


courts  having  jurisdiction  of  the  subject  matter 
and  over  the  parties,  as  the  same  parties  would 
be  if  the  decree  had  been  given  in  the  ecclesi- 
astical court  of  England.  The  decree  in  both 
is  a  judgment  of  record,  and  will  be  received  as 
such  by  other  courts.  And  such  a  judgment  or 
decree,  rendered  in  any  state  of  the  United 
States,  the  court  having  jurisdiction,  will  be 
carried  into  judgment  in  any  other  state,  to 
have  there  the  same  binding  force  that  it  has 
in  the  state  in  which  it  was  originally  given. 
For  such  a  purpose,  both  the  equity  courts  of 
the  United  States  and  the  same  courts  of  the 
states  have  jurisdiction. 

We  observe,  in  confirmation  of  what  has  just 
been  said,  that  the  jurisdiction  of  the  courts  of 
the  United  States  is  derived  from  the  Constitu- 
tion, and  from  legislation  in  conformity  to  it. 
The  first  limitation  by  the  latter  upon  the  juris- 
diction of  the  equity  courts  of  the  United 
States  is,  that  no  suit  can  be  sustained  in  them, 
where  a  plain,  adequate,  and  complete  remedy 
may  be  had  at  law.  The  court  has  said :  "It  is 
not  enough  that  there  is  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or  in  other  words, 
as  practical  and  efficacious  to  the  ends  of  jus- 
tice, and  its  prompt  administration,  as  the 
remedy  in  equity.  Boyce's  Ex*r  v.  Grundy,  3 
Pet.  210;  United  States  v.  Howland,  *A  [•592 
Wheat.  108;  Oshom  v.  United  States  Bank,  9 
Wheat.  841,  842.  It  is  no  objection  to  equity 
jurisdiction  in  the  courts  of  the  United  States, 
that  there  is  a  remedy  under  the  local  law,  for 
the  equity  jurisdiction  of  the  Federal  courts  is 
the  same  in  all  of  the  states,  and  is  not  affected 
by  the  existence  or  nonexistence  of  an  equity 
jurisdiction  in  the  state  tribunals.  It  is  the 
same  in  nature  and  extent  as  the  jurisdiction 
of  England,  whence  it  is  derived."  Livingston 
V.  Story,  9  Pet.  832.  Such  a  suit  for  the  en- 
forcement of  a  decree  for  alimony,  as  that  be- 
fore us,  is  not  an  exception,  unless  the  court 
has  not  jurisdiction  over  the  parties,  and  the 
amount  be  not  such  as  is  required  to  bring  it 
into  this  court  by  appeal. 

We  proceed  to  show  that  it  has  jurisdiction. 
The  Constitution  re<]^uires,  to  give  the  courts  of 
the  United  States  jurisdiction,  that  the  liti- 
gants to  a  suit  should  "be  citizens  of  different 
states."  The  objection  in  this  case  is,  that  the 
complainant  does  not  stand  in  that  relation  to 
her  nusband,  the  defendant ;  iA  other  words,  it 
is  a  denial  of  a  wife's  right,  who  has  been  di- 
vorced a  mensa  et  thoro,  to  acquire  for  herself 
a  domiciliation  in  a  state  of  this  Union  differ- 
ent from  that  of  her  huslMind  in  another  state, 
to  entitle  her  to  sue  him  there  by  her  next 
friend,  in  a  court  of  the  United  States  having 
equity  jurisdiction,  to  recover  from  him  ali- 
mony which  he  has  l>een  adjudged  to  pay  to  her 
by  II  court  which  had  jurisdiction  over  the  par- 
ties and  the  subject  matter  of  divorce,  where 
the  decree  was  rendered. 

We  have  already  shown,  by  many  authorities, 
that  courts  of  equity  have  a  jurisdiction  to  in- 
terfere to  enforce  a  decree  for  alimony,  and,  by 
cases  decided  by  this  court,  that  the  judisdic- 
tion  of  the  courts  of  equity  of  the  United  States 
is  the  same  as  that  of  England,  whence  it  is  de- 
rived. On  that  score  alone,  the  jurisdiction  of 
the  court  in  the  case  before  us  cannot  be  suc- 
cessfully denied* 
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But  it  WM  urged  by  the  learned  counsel  who 
mrgaed  this  cause  for  the  defendant,  that  hus- 
band and  wife,  although  allowed  to  live  sepa- 
rately under  a  decree  of  separation  a  menaa  et 
tkoro,  made  by  a  state  court  having  competent 
jurisdiction,  are  still  so  far  one  person,  while 
693*]  the  married  relaticm  ^continues  to  exist, 
that  th^  cannot  become  at  the  same  time  citi- 
zens of  different  states,  within  the  meaning  of 
the  Federal  Constitution,  and  therefore  the 
court  below  had  no  jurisdiction.  It  was  also 
said,  for  the  purpose  of  bringing  suits  for  di- 
vorces, they  may  acquire  separate  residences  in 
fact;  but  this  is  an  exception  founded  in  neces- 
sitrv  only,  and  that  the  legal  domidl  of  the 
wife,  until  the  marriage  be  dissolved,  is  the 
domicil  of  the  husband,  and  is  changed  with  a 
change  of  his  domicil. 

Such,  however,  are  not  the  views  which  have 
been  taken  in  Europe  generally,  by  its  jurists, 
of  the  domicil  of  a  wife  divorced  a  menaa  et 
tkoro.  They  are  contrary,  too,  to  the  generally 
received  doctrine  in  England  and  the  United 
States  upon  the  point. 

In  England  it  nas  been  decided,  that  where 
the  husband  and  wife  are  living  apart,  under  a 
judicial  sentence  of  separation,  that  the  domi- 
cil of  the  husband  is  not  the  domicil  of  the 
wife.  Eng.  L.  ft  Eq.  9th  vol.  598 ;  2  Rob.  Eccl. 
605.  When  Mr.  Phillimore  wrote  his  treatise 
upon  the  Law  of  Domicil,  he  said  he  was  not 
aware  of  any  decided  case  upon  the  question  of 
the  domicil  of  a  wife  divorced  a  menaa  et  thoro, 
but  there  can  be  little  doubt,  that  in  England, 
as  in  France,  it  would  not  be  that  of  her  hus- 
band, but  the  one  chosen  for  herself  after  the 
divorce.  In  support  of  his  opinion,  he  cites 
Pothier's  Introd.  aux  Coutume,  p.  4;  Mercadie, 
in  his  Commentary  upon  the  French  Code,  vol. 
I.  p.  287;  the  French  Code,  tit.  Ill,  art.  108; 
the  Code  Civile  of  Sardinia;  and  Cocher's  Ar- 
gument in  The  Duchess  of  Holsten's  Case, 
Ouvres,  1,  2,  p.  223. 

Mr.  iSishop,  in  his  Commentaries  on  the  Law 
of  Marriage  and  Divorce,  has  a  passage  so  ap- 
propriate to  the  point  we  are  discussing,  that 
we  will  extract  it  entire.  It  is  of  the  more 
value,  too,  because  it  comprehends  the  opinions 
entertained  by  eminent  American  jurists  and 
judges  in  respect  to  the  domidl  of  a  wife  di- 
vorced a  mensa  et  thoro.  He  says,  in  discussing 
the  jurisdiction  of  courts  where  parties  sought 
a  divorce  abroad  for  causes  which  would  have 
been  insufficient  at  home,  that  "it  was  neces- 
sary to  settle  a  preliminary  question,  namelv: 
whether  for  the  purpose  of  a  divorce  suit  the 
husband  and  wife  can  have  separate  domicils; 
that  the  general  doctrine  is  familiar,  that 
694*]  *the  domicil  of  the  wife  is  that  of  the 
husband.  But  it  will  probably  be  found,  on  ex- 
amination, that  the  doctrine  rests  upon  the 
l^gal  duty  of  the  wife  to  follow  and  dwell  with 
the  husband  wherever  he  goes. 

"If  he  commits  an  offense  which  entitles  her 
to  have  the  marriage  dissolved,  she  is  not  only 
discharged  thereby  immediately,  and  without  a 
judicial  determination  of  the  question,  from 
her  duty  to  follow  and  dwell  with  him,  but  she 
must  abandon  him,  or  the  cohabitation  will 
amount  to  a  condonation,  and  bar  her  claim  to 
the  remedy.  In  other  words,  she  must  estab- 
lish a  domicil  of  her  own,  separate  from  her 
busband,  though  it  may  be,  or  not,  in  the  same 


judicial  locality  as  his.  Courts,  however,  may 
decline  to  recognize  such  a  domicil  in  a  collat- 
eral proceeding — ^that  is,  a  proceeding  other 
than  a  suit  for  divorce.  But  where  the  wife  ii 
plaintiff  in  a  divorce  suit,  it  is  the  burden  of 
her  aj^plication,  that  she  is  entitled,  throu^ 
the  misconduct  of  her  husband,  to  a  separate 
domicil.  So  when  parties  are  alreadv  living 
under  a  judicial  separation,  the  domicil  of  the 
wife  does  not  follow  that  of  the  husband." 
f  728. 

Chief  Justioe  Shaw  says,  in  Harteau  v.  Ear- 
ieau,  14  Pick.  181,  185,  the  law  will  recognize 
a  wife  as  having  a  separate  existence  and  sep- 
arate interests  and  separate  rights,  in  those 
cases  where  the  express  object  of  all  proceed- 
ings is  to  show  that  the  relation  itself  ought 
to  be  dissolved,  or  so  modified  as  to  establish 
separate  interests,  and  especially  a  separata 
domicil  and  home.  Otherwise,  the  parties,  in 
this  respect,  would'  stand  upon  a  very  unequal 
footing,  it  being  in  the  power  of  the  husband  to 
change  his  domicil  at  will,  but  not  in  that  of 
the  vnife. 

The  cases  which  were  cited  against  the  right 
of  a  wife,  divorced  from  bed  and  board,  to 
choose  for  herself  a  domicil,  do  not  apply.  C^t- 
chester  v.  Donegal,  in  1  Ad.  Eccl.  pp.  8,  10.  That 
of  Bhaohell  v.  Shachell,  cited  in  Whitoomb  v. 
Whitoomh,  2  Curt.  Ecd.  362,  are  decisions  upoa 
the  domicil  of  the  wife,  when  living  apart  from 
her  husband  by  their  mutual  agreement,  but 
not  under  decrees  divorcing  the  wife  from  the 
bed  and  board  of  the  husband.  Tlie  leading 
case  under  the  same  circumstances  is  that 
•of  Warrender  v.  Warrender,  9  Bligh.  [*606 
103,  104.  In  that  case.  Lord  Brougham  makes 
the  fact  that  the  husband  and  wife  were  livini 
apart  by  agreonent,  and  not  b^  a  sentenced 
divorce,  the  foundation  of  the  judgment.  The 
general  rule  is,  that  a  voluntary  separation 
will  not  give  to  the  wife  a  different  domicilia- 
tion in  law  from  that  of  her  husband.  But  if 
the  husband,  as  is  the  fact  in  this  case,  aban- 
dons their  domicil  and  his  wife,  to  get  rid  of 
all  these  conjugal  obligations  which  the  mar- 
riage relation  imposes  upon  him,  neither  giving 
to  her  the  necessaries  nor  the  comforts  s.  itable 
to  their  condition  and  his  fortune,  and  relin- 
quishes altogether  his  marital  control  and  pro- 
tection, he  vields  up  that  power  and  authority 
over  her  which  alone  makes  his  domicil  hen, 
and  places  her  in  a  situation  to  sue  him  for  a 
divoroe  a  mensa  et  thoro,  and  to  ask  the  court 
having  jurisdiction  of  her  suit  to  allow  her 
from  her  husband's  means,  by  way  of  alimony, 
a  suitable  maintenanoe  and  support.  When 
that  has  been  done,  it  beoomes  a  judicial  debt  of 
record  against  the  husband,  which  may  be  en- 
forced bv  execution  or  attachment  against  hit 
Serson,  issuing  ffom  the  court  whidi  g^ve  the 
ecree;  and  whoi  that  cannot  be  done  on  ac- 
count of  the  husband  having  left  or  fled  from 
that  jurisdiction  to  another,  whore  the  procen 
of  that  court  cannot  reach  him,  the  wife,  by  her 
next  friend,  may  sue  him,  wherever  he  may  be 
found  or  where  he  shall  have  acquired  a  new 
domicil,  for  the  purpose  of  recovering  the  ali- 
mony due  to  her,  or  to  carry  the  decree  into  a 
judgment  there  with  the  same  effect  that  it  bts 
in  the  state  in  which  the  decree  was  given.  Ali- 
mony decreed  to  a  wife  in  a  divoroe  of  separa- 
tion from  bed  and  board,  is  as  mudi  a  deot  ot 
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record,  until  the  decree  has  been  recalled,  as  any 
other  judgment  for  money  is.  When  it  is  not 
paid,  the  wife  can  sue  her  husband  for  it  in  a 
court  of  equity,  as  an  incident  of  that  condition 
which  gaTe  to  her  the  right  to  sua  him,  by  her 
next  mend,  for  a  divorce. 

It  was  decided  in  the  state  of  Massachusetts, 
as  early  as  the  year  1800,  that  there  were  dr- 
cunistances  under  which  it  appears  to  be  abso- 
lutely necessary  for  the  wife  to  sue,  as  for  the 
recovery  of  alimony.  That  case  was  the  same, 
in  its  circumstances,  as  this  with  which  we  are 
596*]  dealing.  The  wife  libeled  *for  a  divorce 
a  mensa  et  thoro,  on  account  of  the  extreme 
cruelty  of  her  husband.  The  divorce  was  de- 
creed; and  the  husband  was  ordered  to  pay  to 
her  alim<my,  in  quarterly  instalments.  The 
wife  afterwards  brought  an  action  against  him 
for  arrears.  He  demurred  to  the  declaration, 
and  judgment  was  given  for  her.  Wheeler  v. 
Wheeler,  2  Des.  Abr.  310. 

The  same  has  been  held  in  other  cases  in  that 
state.  It  is  now  established  doctrine  there, 
and  in  some  of  our  other  states.  They  hold 
that  a  decree  for  a  divorce,  with  an  allowance 
for  alimony,  is  as  much  a  judgment  as  if  it  had 
been  obtained  on  the  ccMnmon-law  side  of  the 
court. 

Rogers,  Justice,  in  Clark  v.  Clark,  6  Watts  ft 
8erg.  85,  places  the  riffht  to  recover  arrears  of 
alimony  on  the  ground  that  the  husband  after 
the  decree  for  a  cuvorce  was  rendered,  had  with- 
drawn himself  from  the  jurisdiction  of  the 
court,  to  prevent  him  from  being  forced  by  at- 
tachment to  pay  the  alimony  which  had  been 
decreed  to  the  wife. 

In  the  state  of  New  York,  a  wife  may  file  a 
biH  against  her  husband  for  alimony;  and  it 
appearing  that  he  had  abandoned  her  without 
any  support,  and  threatened  to  leave  the  state, 
the  court,  on  the  wife's  petition,  granted  a  writ 
of  ne  e»eat  respublica  against  hun.  Seymour 
V.  Howard,  1  Johns.  Ch.  2;  Denton  v.  Denton,  1 
Johns.  Ch.  364. 

In  South  Carolina,  where  the  court,  having 
no  power  to  grant  divorces,  decreed  to  a  wife 
alimony,  on  her  bill  praying  for  that  remedy 
only,  and  ordered  the  husband  to  give  securi^ 
for  its  payment,  the  sheriff,  having  taken  him 
into  custody,  suffered  him  to  escape;  it  was 
held  that  the  wife  might  maintain,  oy  her  next 
friend,  an  action  at  law  acainst  the  sheriff  for 
the  escape.  Smith,  Justtoe,  said:  "It-  had 
been  urged  in  the  argument  that  this  woman, 
being  a  feme  covert,  could  not  maintain  the 
action  by  her  next  friend.  If  that  argument 
were  to  prevail,  there  would  be  a  faimre  of 
justice,  which  our  law  abhors,  as  there  would 
be  no  means  of  enforcing  a  decree  of  a  wife 
scainst  her  husband  for  alimony.  T^e  court 
df  equitv  oould  order  a  refractory  husband  to 
be  attacned,  and  the  sheriff  would  let  him  go, 
if  he  thought  proper;  then,  if  the  wife  could 
not  sue  by  her  next  friend,  who  could  T  Hie 
law  provides  no  other  course.  And,  upon  this 
507*]  occasion,  I  would  adopt  the  course  *of 
a  very  learned  judge,  'if  there  Is  no  precedent, 
I  will  make  one.' " 

In  Ohio,  a  wife  divorced  a  menea  et  thoro 
may  maintain  ejectment  for  a  lot  of  land,  the 
use  of  whidi  was  allowed  to  her  as  alimonv. 
In  Virginia,  it  was  said,  in  PurceU  t.  PuroeU, 
A  Hen.  ft  M.  507.  that  the  court  of  diancery  has 
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jurisdiction  in  all  cases  of  alimony.  In  Mary- 
land the  high  court  of  chancery,  from  the 
earliest  colonial  times,  exercised  the  jurisdiction 
to  decree  alimony,  but  not  to  grant  divorces. 

This  was  done  under  the  belief  that  it  be- 
longed to  the  high  court  of  Chancery,  in  the 
absence  of  ecclesiastical  tribunals;  and  in  1777 
an  act  of  assembly  provided  ths^  the  chancellor 
shall  and  may  hear  and  determine  all  causes  for 
alimony;  in  as  full  and  ample  a  manner  as 
such  causes  could  be  heard  and  determined  by 
the  laws  of  England,  in  the  ecclesiastical  courts 
there. 

Under  that  statute,  alimony  is  granted  to  the 
wife  whenever  the  English  couns  would  be 
authorized  to  render  a  divorce  from  bed  and 
board;  but  the  court  has  no  power  to  extend 
the  remedy,  and  decree  a  divorce  also. 

llie  inherent  jurisdiction  of  a  court  of  equity 
to  decree  alimonv  has  also  been  acknowledged 
in  Alabama.  In  North  Carolina,  bills  of  equi^ 
by  the  wife  against  the  husband,  praying  ali- 
mony, were  sustained,  from  an  early  day,  with- 
out question  as  to  the  lawfulness  of  the  juris- 
diction. 

Where  such  a  decree  has  been  made,  whether 
done  as  an  inherent  power  in  equity^  to  grant 
a  decree  for  alimony,  or  as  an  auxiliary  to  en- 
force the  payment  of  it  as  an  incident  of  a 
divorce  a  mensa  et  thoro,  there  are  no  decisions, 
either  in  the  English  or  American  books,  deny- 
ing wife's  right  to  sue  her  husband  for  arrears 
of  alimony  due,  by  her  next  friend. 

In  some  of  the  states  she  may  do  so,  without 
the  intervention  of  her  next  friend;  but  she 
cannot  do  that,  as  has  been  said  before,  in  the 
courts  of  the  United  States  having  equi^  juris- 
diction. 

We  think,  also,  that  the  cases  which  have 
been  cited  in  this  opinion  are  sufficient  to  show, 
whatever  may  have  been  the  doubts  in  an  ear- 
lier day,  that  a  wife  under  a  judicial  sentence 
*of  separation  from  bed  and  board  is  [*S®8 
entitled  to  make  a  domicil  for  herself,  different 
from  that  of  her  husband,  and  that  she  may  by 
her  next  friend,  sue  her  husband  for  alimony, 
which  he  had  been  decreed  to  pav  as  an  incident 
to  such  divorce,  or  when  it  has  been  given  after 
such  a  decree  by  a  supplemental  bifl.  In  our 
best  reflections,  we  have  been  unable  to  oome  to 
a  different  result.  The  privileges  allowed  to 
a  wife  under  such  circumstanoes  rest  upon  the 
facts  that  the  separation  is  only  grantable 
propter  Scsvitiam;  that  the  alimony  commoi^y 
allowed  is  no  more  than  enough  to  give  her  a 
home  and  a  scanty  maintenance,  almost  neces- 
sarilv  short  of  that  from  which  her  husband 
has  driven  her;  and  that,  as  a  consequence,  she 
should  be  permitted  to  change  her  dcunieil, 
where  she  may  live  upon  her  narrow  allowance 
yrith  most  comfort  and  the  least  mortification. 
Her  ri^t  to  sue  her  husband,  by  her  next 
friend,  for  alimony  already  decreed,  rests  upon 
higher  considerations,  or  upon  legal  princu>les 
which  have  been  so  well  expres^  bv  Cnief 
Justice  Shaw,  as  to  her  right  to  sue  in  the  State 
of  Massachusetts,  that  we  will  use  his  language, 
deeming  it  to  be  applicable  in  any  other  state  in 
the  American  Union : 

''After  such  a  divorce,  the  law  of  this  com- 
monwealth  recognizes  her  right  to  acquire  and 
hold  property,  to  take  her  own  earnings  to  her 
own  use,  for  the  maintenance  of  herself  and  her 
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children.  She  is  deprived  of  the  protection, 
and  exempted  from  the  control,  of  her  husband. 
She  may  by  the  decree  of  the  court  n-antine  the 
divorce,  and  pursuant  to  the  provision  of  the 
statute  law  of  the  commonwealth,  be  charged 
with  the  custody,  and  consequently  with  the 
support  and  maintenance,  of  the  children  of  the 
marriage.  The  reason  therefore,  why  a  wife 
cannot  sue  or  be  sued  without  joining  or  being 
joined  with  her  husband,  does  not  exfst.  The 
relation  in  which  the  divorce  a  menaa  et  thoro 
places  the  parties  opposes  a  joinder.  If  it 
were  necessary  to  join  the  husband  as  plaintiff, 
he  might  release  her  rights,  by  which  she  would 
be  subjected  to  costs;  if  he  might  be  joined  as 
defendant,  he  mieht  be  made  subject  to  her 
debts;  both  of  which  consequences  are  repug- 
nant to  the  true  relation  of  divided  and 
separate  interests,  in  which  the  law  by  such  a 
decree  places  them.  Whilst  the  law  thus 
500*]  recognizes  *the  right  of  a  woman  so 
divorced  to  acquire  and  take  the  proceeds  of  her 
own  industry  to  her  own  use,  it  recognizes  her 
power  to  make  contracts;  and  if  she  could  not 
sue  and  be  sued,  it  would  present  the  anoma- 
lous case  in  which  the  law  recognizes  a  right 
without  affording  a  remedy  for  vindicating  it, 
and  subjects  a  party  to  a  duty  without  lending 
its  aid  to  enforce  it." 

We  do  not  deem  it  necessary  to  show,  further 
than  it  has  alreadv  been  done  in  this  opinion, 
that  the  equity  side  of  the  court  was  tne  ap- 
propriate tribunal  for  this  cause.  We  have, 
however,  verified  the  correctness  and  applica- 
bility of  several  of  the  cases  cited  in  his  argu- 
ment by  the  counsel  of  the  complainant  to  sus- 
tain that  point,  and  deem  them  decisive. 

The  only  point  remaining  for  our  determina- 
tion is  that  which  questions  the  complainant's 
right  to  pursue  her  remedy  in  the  equity  side 
of  the  district  court  of  the  United  States  in  the 
state  of  Wisconsin. 

The  facts  are,  that  she  married  the  defendant 
in  the  state  of  New  York,  the  state  then  of  her 
husband's  domicil;  that  they  lived  there  until 
the  decree  of  separation  was  made ;  that  she  has 
retained  it  ever  since  as  her  domicil,  but  that 
the  defendant,  after  the  decree  of  separation 
was  given,  left  her  domicil  in  New  York  for 
another  in  the  state  of  Wisconsin,  in  which  he 
says  that  he  has  acquired  a  domicil.  The  com- 
plainant comes  into  court  in  the  character  of 
citizen  of  the  state  of  New  York.  Mrs.  Barber 
is  recognized  to  be  such  by  the  laws  of  that 
sthte,  and  her  status  as  a  divorced  woman  a 
metisa  et  thoro  by  a  court  of  competent  juris- 
diction in  New  York,  and  the  rights  of  citizen- 
ship which  she  has  under  it  there,  are  decisive 
of  her  right  to  sue  in  the  courts  of  the  United 
States,  as  that  has  been  done  in  this  instance. 
The  citizenship  of  the  defendant  is  admitted 
and  claimed  by  him  to  be  in  the  state  of  Wis- 
consin. His  voluntary  change  of  domicil  from 
New  York  to  Wisconsin  makes  him  suable 
there.  That  might  have  been  done  in  a  state 
court  in  e<j|uity  as  well  as  in  the  district  courc 
of  the  United  States;  but  she  had  a  right  to 
pursue  her  remedy  in  either.  She  has  chosen 
to  do  so  in  a  court  of  the  United  States,  which 
has  jurisdiction  over  the  subject  matter  of  her 
daim  to  the  same  extent  that  a  court  of  equity 
of  a  state  has,  and  we  think,  that  the 
600*]  *court  below  has  not  committed  error  in 
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sustaining  its  jurisdiction  over  this  cause,  nor 
in  the  decree  which  it  has  made. 

We  affirm  the  decree  of  that  court,  and  direct 
a  mandate  to  he  issued  accordingly. 


Dissenting  Mr.  Justice  Campbell,  and  Mr* 
Justice  Daniel,  and  Chief  Justice  Tamey. 

Mr.  Justice  Daniel,  dissenting: 

From  several  considerations,  which  to  w» 
appear  essentially  important,  I  am  constrained 
to  differ  in  opinion  with  the  majority  of  the 
court  in  this  case. 

1st.  With  respect  to  the  authorl^  of  iht 
courts  of  the  United  States  to  adjudicate  upon 
a  controversy  and  between  parties  nucb.  as  are 
presented  by  the  record  before  us.  Those 
courts,  by  the  Ccmstitution  and  laws  of  iht 
United  States,  are  invested  with  jurisdiction  in 
controversies  between  citizens  of  different 
states.  In  the  exercise  of  this  jurisdiction,  we 
are  forced  to  inquire,  from  the  facts  disclosed 
in  the  cause,  whether  during  the  existence  of  the 
marriage  relation  between  these  parties  the 
husband  and  wife  can  be  regarded  as  citizen* 
of  different  states.  Whether,  indeed,  by  any 
regular  legal  deduction  consistent  with  that  re- 
lation, the  wife  can,  as  to  her  civil  or  politietl 
status,  be  regarded  as  %  citizen  or  person. 

By  C(^e  and  Blackstone  it  is  said:  that  '^J 
raarria^p,  the  husband  and  wife  become  one 
person  m  law;  that  is,  the  very  beinc^  or  legs) 
existence  of  the  woman  is  suspended  during  the 
marriage,  or  at  least  is  incorporate  or  con- 
solidated into  that  of  the  husband,  under  whose 
wing  and  protection  she  performs  everything 
Upon  this  principle  of  union  in  husband  aira 
wife,  depend  almost  all  the  rights,  duties,  and 
disabilities,  that  either  of  them  acquire  by  the 
marriage.  For  this  reason,  a  man  cannot 
grant  anything  to  his  wife,  nor  enter  into  a 
covenant  with  her,  for  the  grant  would  be  i» 
suppose  her  separate  existoice,  and  to  covenant 
with  her  would  be  only  lo  covenant  with  him- 
self; and  therefore  it  is  generally  true,  that  aU 
compacts  made  between  husbajid  and  wife, 
when  single,  are  voided  by  the  intermarriage." 
Co.  Lit.  112;  Bla.  Com.  vol.  I.  p.  442. 
*So,  too,  Chancellor  Kent  (vol.  U.  p.  [*601 
128) :  "The  legal  effects  of  marriage  aie 
generally  deducible  from  the  principle  of  the 
common  law,  by  which  the  husband  and  wife- 
are  regarded  as  one  person,  and  her  legal  exist- 
ence and  authority  in  a  degree  lost  and  sua- 
pended  during  the  existence  o£  the  matrimoiiiU 
union. 

Such  being  the  undoubted  law  of  marriager 
how  can  it  be  conceived  that  pending  the  exist- 
ence of  this  relation  the  unity  it  creates  can  be 
reconciled  with  separate  and  independent  capac- 
ities in  that  unity,  such  as  belong  to  beingt 
wholly  disconnected,  and  each  sui  jurist  Now, 
the  divorce  a  mensa  et  thoro  does  not  sever  the 
matrimonial  tie;  on  the  contrary,  it  reoognizea 
and  sustains  that  tie;  and  the  allowance  of 
alimony  arises  from  and  depends  upon  recip- 
rocal duties  and  obligations  involved  in  that 
connection.  The  wife  can  have  no  claim,  to  ali- 
mony but  as  wife,  and  such  as  arises  from 
the  performance  of  her  duties  as  wife ;  the  hue- 
banc!  sustains  no  responsibilities  save  those 
which  flow  from  his  character  and  obligations 
as  husband,  presupposing  the  existence  and  ful- 
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fillment  of  conjugal  obligations  on  the  part  of 
the  wife.  It  tias  been  suggested  that  by  the 
regulations  of  some  of  the  states  a  married 
woman,  after  separation,  is  permitted  to  dioose 
a  residence  in  a  community  or  locality  different 
from  that  in  which  she  resided  anterior  to  the 
separation,  and  different  from  the  residence  of 
the  husband.  It  is  presumed,  however,  that 
no  regulation,  express  or  special,  can  be  req- 
uisite in  order  to  create  such  a  permission. 
This  would  seem  to  be  implied  in  the  divorce 
itself;  the  purpose  of  which  is,  that  the  wife 
should  no  longer  remain  sub  poteatate  viri,  but 
should  be  freed  from  the  control  which  had 
been  abused,  and  should  be  empowered  to  select 
a  residence  and  such  associations  as  would  be 
promotive  of  her  safely  and  her  comfort.  But 
whether  expressed  in  the  decree  for  separation, 
or  implied  m  the  divorce,  such  a  privilege  does 
not  destroy  the  marriage  relation;  much  less 
does  it  remit  the  parties  to  the  position  In 
which  they  stood  oefore  marriage,  and  create 
or  revive  ante-nuptial,  civil,  or  political  rights 
in  the  wife.  Both  parties  remain  subject  to 
the  obligations  and  duties  of  husband  and  wife. 
602*]  Neither  can  marry  during  the  •life- 
time of  the  other,  nor  do  any  act  whatsoever 
which  is  a  wron|^  upon  the  conjugal  rights  and 
obligations  of  either.  From  these  views  it 
seems  to  me  to  follow,  that  a  married  woman 
cannot,  during  the  existence  of  the  matrimonial 
relation,  and  during  the  life  of  the  husband  the 
wife  cannot  be  remitted  to  the  civil  or  political 
position  of  a  feme  eole,  and  cannot,  therefore, 
become  a  citizen  of  a  state  or  community  dif- 
ferent from  that  of  which  her  husbacd  is  a 
member. 

2d.  It  is  not  in  accordance  with  the  design  and 
operation  of  a  government  having  its  origin  in 
causes  and  necessities,  political,  general,  and 
external,  that  it  should  assume  to  r^ffulate  tiie 
domestic  relations  of  society,  should,  with  a 
kind  of  inauisitorial  authorify,  enter  the  habi- 
tations ana  even  into  the  chambers  and  nurser- 
ies of  private  families,  and  inquire  into  and 
pronounce  upon  the  morals  and  habits  and  af- 
fections or  antipathies  of  the  members  of  every 
household.  If  such  functions  are  to  be  exer- 
ciaed  by  the  Federal  tribunals,  it  is  importuit 
to  inquire  by  what  rule  or  system  of  proceed- 
ing, or  according  to  what  standard,  either  of 
ethics  or  police,  they  are  to  be  enforced.  With- 
in the  range  subjected  to  the  political,  general 
and  uniform  control  of  the  l«'ederal  Constitu- 
tion, there  are  numerous  commonwealths,  and 
within  these  are  ordinances  much  more  numer- 
ous and  diversified,  for  the  definition  and  en- 
forcement of  the  duties  of  their  respective 
members.  Now,  to  which  of  these  ordinances, 
or  to  which  of  these  various  systems  of  regula- 
tion, will  the  Federal  authorities  resort  as  a 
source  of  jurisdiction,  or  as  a  rule  of  decision, 
especially  when  it  is  borne  in  mind  that  it  is 
only  between  members  of  different  communities, 
persons  legitimately  subject  to  such  separate 
rules  of  obligation  or  policy,  that  the  tribunals 
of  the  Federal  Government  have  cognizance; 
when,  too,  it  is  recollected  that  the  Federal 
Government  is  clothed  with  no  power  to  execute 
the  laws  of  the  states.  The  Federal  tribunals 
can  have  no  power  to  control  the  duties  or  the 
habits  of  the  different  members  of  private 
families  in  their  domestic  intercourse.  This 
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power  belongs  exclusively  to  the  particular 
communities  of  which  those  famflies  form 
parts,  and  is  essential  to  the  order  and  to  the 
very  existence  of  such  communities. 

*It  has  been  suggested,  that  by  the  [•603 
decree  for  separation  a  mensa  ei  thorOf  the 
husband  and  wife  have  become  citizens  of  dif- 
ferent states,  and  that  the  allowance  to  the  wife 
is  in  the  nature  of  a  debt,  which,  as  a  citizen  of 
a  different  state,  she  may  enforce  against  the 
husband  in  the  Federal  courts.  This  sug- 
gestion, to  my  mind,  involves  two  obvious 
fallacies.  The  first  is  the  assumption,  that  by 
the  decree,  the  wife  is  made  a  citizen  at  all,  or 
a  person  tnii  furie,  whilst  jet  she  is  wife,  still 
bound  by  her  conjugal  obligations,  the  ftiithful 
observance  of  which,  on  her  part,  is  the  founda- 
tion of  her  claim  to  maintenance  as  wife,  and 
whioh  claim  she  would  forfeit  at  any  time  by  a 
violation  of  these  obligations.  Indeed,  the  form 
of  her  application  is  an  acknowledgment  that 
she  is  not  sui  furia,  and  not  released  from  her 
conjugal  disabilities  and  obligations,  for  she 
sues  by  prochein  ami. 

Hie  second  error  in  the  position  before  men- 
tioned is  shown  by  the  diaracter  and  objects 
of  the  allowance  made  as  alimony  to  a  wife. 
This  allowance  is  not  in  the  nature  of  an  abso- 
lute debt.  It  is  not  unconditional,  but  always 
dependent  upon  the  personal  merits  and  con- 
duct of  the  wife — ^merits  and  conduct  which 
must  exist  and  continue,  in  order  to  constitute 
n  valid  claim  to  such  an  allowance.  This  al- 
lowance might  unquestionably  be  forfeited  upon 
proof  of  criminality  or  misconduct  of  the  wife* 
who  would  not  be  permitted  to  enforce  the  pay- 
ment of  that  to  wnich  it  should  be  shown  she 
had  lost  all  just  claim;  and  this  inhibition,  it 
is  presumed,  might  embrace  as  well  a  portion 
of  that  idlowance  at  any  time  in  arrears,  as  its 
demand  in  future.  The  essential  character, 
then,  of  this  allowance,  vig.:  its  being  always 
conditional  and  dependent,  both  for  its  ori^n 
and  continuation,  upon  the  circumstances  which 
produced  or  justified  it,  is  demonstrative  of  the 
propriety  and  the  necessitnr  of  submitting  it  to 
the  control  of  that  authority  whose  provmce  it 
was  to  judge  of  those  circumstances.  That  au- 
thoritv  can  exist  nowhere  but  with  the  power 
and  the  right  to  control  the  private  and  do- 
mestic relations  of  life.  The  Federal  govern- 
ment has  no  such  power;  it  has  no  commission 
of  oeneor  morum  over  the  several  states  and 
their  people. 

But,  irrespective  of  the  disability  of  the  wife 
as  a  party,  I  •hold  that  the  courts  of  [•604 
the  UnitM  States,  as  courts  of  chancery,  can- 
not take  cognizance  of  cases  of  alimony. 

It  has  been  repeatedly  ruled  by  this  court, 
that  the  jurisdiction  and  practice  in  the  courts 
of  the  United  States  in  equity  are  not  to  be 
ffovemed  by  the  practice  in  the  state  courts,  but 
uiat  they  are  to  be  apprehended  and  exercised 
according  to  the  principles  of  equity,  as  dis- 
tin|^ishM  and  defined  in  that  countir  from 
whidi  we  derive  our  knowledge  of  thoso 
principles.  Such  is  the  law  as  announced  in 
the  cases  of  Robinson  v.  Campbell,  3  Wheat. 
212;  The  United  States  v.  Howland,  4  Wheat. 
108 ;  Boyle  v.  Zachrie  d  Turner,  6  Pet.  648.  It 
is  repeated  in  the  cases  of  Story  v.  Livingston^ 
13  Pet.  359,  and  of  Gaines  v.  Relf,  15  Pet.  9. 
Now,   it   is   well   known   that   the   court    of 
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flkftBcery  in  EDcIand  does  not  take  oc^izanoe 
of  the  subject  of  alimony,  but  that  this  one  of 
the  subjects  within  the  ooffnizance  of  the  ec- 
clesiastical court,  within  whose  peculiar  juris- 
diction marriage  and  divorce  are  ccmiprised.  Of 
these  matters,  the  court  of  chancery  in  Eng- 
land  daims  no  cognizance.  Upon  questions  of 
settlement  or  contract  connected  with  mar- 
riages, the  oourt  of  chancery  will  undertake  the 
enforcement  of  such  contracts,  but  does  not 
decree  alimony  as  such,  and  independently  of 
such  contracts. 

In  Boper  on  the  Law  of  Baron  and  Feme 
(▼ol.  II.  ip.  307),  it  is  stated  that  Lord  Lough- 
borough, in  a  case  in  1  Vesey,  Jr.,  195,  is  re- 
ported to  have  said,  that  if  a  wife  applied  to 
the  court  of  chancery  upon  a  supplicavit  for 
security  of  the  peace  asainst  her  husband,  and 
it  was  necessary  that  Sue  should  live  apart  as 
incidental  to  that,  the  Chancellor  will  allow 
her  separate  maintenance.  That  this  passage 
has  been  quoted  by  Sir  William  Grant  in  10 
Ves.  397,  and  that  the  same  opinion  was  ad- 
vanced in  the  case  of  Lambert  v.  Lambert,  2 
Brown's  Parliamentanr  Cases,  p.  26.  "But," 
continues  this  writer,  "there  seems  to  be  no  re- 
ported instance  of  such  a  jurisdiction,  and  it 
would  be  inconsistent  with  the  object  and  form 
of  the  writ  of  supplioavit ;"  and  he  concludes 
with  the  position  that  "the  wife  can  only  ob- 
tain a  separate  maintenance  in  the  ecclesiasti- 
cal courts  where  alimony  is  decreed  to  be  paid 
durinff  the  pendency  of  any  suit  between  bus- 
605*]  band  and  wife^  and  after  its  'termini 
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tion,  if  it  andt  in  a  sentenoe  of  aeparation  on 
the  ground  of  the  husband's  misconduct." 

From  the  above  views,  it  would  seem  to  fol- 
low, inevitably,  that  as  the  jurisdiction  of  the 
chancery  in  England  does  not  extend  to  or  em- 
brace the  subjects  of  divorce  and  alimonv,  and 
as  the  jurisdiction  of  the  courts  of  the  united 
States  in  chancery  is  bounded  by  that  of  the 
chancery  in  England,  all  power  or  cognizance 
with  respect  to  those  subjects  by  the  courts  of 
the  United  States  in  chancery  is  equally  ex- 
cluded. 

It  has  been  said  that,  there  being  no  eccle- 
siastical oourt  in  the  United  States,  many  of 
the  states  have  assumed  jurisdiction  over  the 
subjects  of  divorce  and  alimony,  through  the 
agency  of  their  courts  of  eouity.  Hie  answer 
to  this  suggestion  is,  first,  tnat  it  concedes  the 
distinction  between  the  diaracter  and  poweni 
of  these  different  tribunals.  In  the  next  place, 
it  may  have  been  that  the  jurisdiction  exercised 
by  the  state  courts  may  have  been  conferred  by 
express  legislative  grant;  or  it  may  have  been 
assumed  by  those  tribunals,  and  acquiesced  in 
from  considerations  of  convenience,  or  froni 
mere  toleration;  but  whether  expressly  con- 
ferred upon  the  state  courts,  or  tacitly  assumed 
by  them,  their  example  and  practice  cannot  be 
recosnized  as  sources  of  authority  by  the  courts 
of  the  United  States.  The  origin  and  the  ex- 
tent of  their  Jurisdiction  must  be  sought  in  the 
laws  of  the  united  States,  and  in  the  settled 
rules  and  principle  by  whidk  those  laws  have 
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DECEMBER  TERM,   1859. 


J.  W.  HODGE,  John  W.  HunUo^  Hajwood 
Himtar,  Thomas  Oolenmn,  and  Young  Oole- 
maiiy  Fiff9.  tfi  Brr^ 

V. 

JOHN  A.  WILLIAMa 
<8m  &  a  22  How.  87-^.) 

Wfit  of  mrcT  mtat  he  hn>%igKt  hy  party  who  of- 
leg€9  error — amendment  of,  refused— party 
emet  eee  that  prooess  m  legaL 


Tills  court  bas  no  appellate  power  orer  the  Jadf- 
t  of  the  court  below,  unleM  the  judgment  it 


bcoofht'  bere  hy  writ  of  error,  ined  oat  by  the  par- 
ty who  allefes  error  In  the  judgment  of  the  Infcorlor 


This  eoort  has  vnlformly  refused  to  amend  writs 
of  error. 

It  Is  the  dnty  of  the  party  who  desires  to  brlna 
a  case  before  this  court,  to  see  tbat  proper  and 
legal  process  Is  sued  ont  for  that  purpose ;  and  If  he 
uUs  to  do  sOb  the  writ  of  error  must  be  dismissed. 

Motion  inode  Deo.  P,  1669.  Decided  Deo.  tB,  1859. 


IN  ERROR  to  the  Dtstriofc  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 
On  motion  for  leave  to  amend  the  record^  or 
to  dismiss  this  writ  of  error  for  want  of  juris- 
diction. 
The  ease  is  stated  by  the  court. 
Jfr.  'Wbu  O.  Hale  for  thepIaintiiTs  in  error. 
Mr,  Robert  Husliea  for  defendant  in  error. 

Mr.  Chief  Justice  TMsay  delivered  the  opin- 
ioo  of  the  the  court: 

It  appears,  from  the  record  in  this  case,  that 
aa  action  was  brought  in  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Texas,  by  John  A.  WiUiams,  against  Hodge  and 
the  otiier  defendants  named  in  the  proceedinffs, 
and  at  the  trial,  the  judgment  was  against  tlie 
plaintiff. 

The  writ  of  error  removing  the  case  to  this 
oourt  is  in  the  name  of  the  defendants  who  suc- 
88*1  ceedcd  in  the  court  below,  *and  do  not 
desire  to  disturb  the  judgment ;  and  the  plain- 
tiff in  that  court,  who  alleges  error  in  the  judg- 
ment, and  seeks  to  reverse  it,  is  made  the  de- 
fendant in  the  writ  of  error. 

It  is  evident  that  the  writ  was  intended  to  be 
sued  out  by  the  plaintiff  in  the  court  below, 
and  that  the  names  of  the  defendants,  as  plain- 
28  How. 


tiffs  in  the  writ,  were  used  without  their  an* 
thorit^;  for  the  errors  are  assigned  by  the 
plaintiff,  and  the  bond  states  that  a  writ  of 
error  has  been  sued  out  hv  him,  and  the  citation 
issued  by  the  judge  is  directed  to  the  defend- 
ants, and  served  on  their  counsel.  And  it  is 
obvious  that  the  writ  in  the  name  of  the  de- 
fendsnts  was  an  oversight  of  the  clerk  by  whom 
it  was  issued. 

But  the  amendment  proposed  cannot  be  made 
here.  An  amendment  presupposes  jurisdiction 
of  the  case.  And  this  court  nave  no  appellate 
power  over  the  judgment  of  the  oourt  oelow, 
unless  the  judgment  is  brought  here  according 
to  the  act  of  Congress-^that  is,  l^  writ  of 
error;  and  that  writ,  from  its  nature  and 
character,  roust  be  sued  out  by  the  party  who 
alleges  error  in  the  judgment  of  the  inferior 
court.  This  writ  is  not  a  mere  matter  of 
form,  but  matter  of  substance  prescribed  by  law 
and  essential  to  the  jurisdiction  of  this  court. 
And  if  it  were  amended  here,  by  making  the 

Elaintiffs  in  error  defendants,  and  the  defendant 
1  error  the  plaintiff.  It  would  be  a  new  writ 
made  here,  and  not  the  one  issued  by  the  officer 
appointed  by  law. 

tlpon  this  principle,  the  court  have  uniform- 
ly refused  to  amend  writs  of  error;  and  this 
must  now  be  regarded  as  the  settled  practice  of 
the  court.  It  has  repeatedly  refused  to  amend, 
where  the  partnership  name  of  a  firm  name  was 
used  instead  of  the  proper  names  of  the  parties ; 
and  in  like  manner  it  has  refused  to  amend 
where  the  name  of  one  or  more  of  the  parties 
were  given,  and  the  rest  designated  as  others 
joined  witii  them,  without  setting  out  the 
names  of  those  intended  to  be  included  as 
others. 

But  the  precise  point  now  before  us  was  de- 
cided in  tlie  case  of  Hinea  v.  Papin,  at  Decem- 
ber term,  1857.  The  same  error  was  com- 
mitted in  that  case  which  had  been  committed 
in  this;  and  the  error  was  equally  apparent,  as 
ill  the  present  instance,  *from  the  recital  [*80 
in  the  oond  and  the  citation  and  service.  The 
case  was,  indeed,  even  stronger  for  the  amend- 
ment than  this,  for  counsel  appeared  in  this 
court,  for  each  of  the  parties,  and  offered  to 
amend  by  consent.  Yet  the  court  refused  to 
amend,  upon  the  ground  that  consent  of  parties 
would  not  give  jurisdiction,  where  it  was  not 
given  by  law  and  legal  process.  But  here  there 
is  no  appearance  for  the  parties  who  are  named 
as  plaintiffs  in  the  writ  of  error;  and  if  we 
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order  the  amendment,  we  should  make  them 
defendants  in  a  suit  in  which  they  are  not 
hound  to  appear  in  that  character.  It  is  the 
duty  of  the  party  who  desires  to  hring  a  ease 
before  this  court,  to  see  that  proper  and  leeal 
process  is  sued  out  for  that  purpose;  and  if  he 
fails  to  do  so,  he  has  no  ris^ht  to  treat  the  defect 
as  a  mere  clerical  error,  u>t  which  he  is  not  to 
be  held  resj^nsible. 

The  opinion  in  the  case  of  Hinea  t.  Papin, 
above  referred  to,  was  delivered  orally,  and  not 
reduced  to  writing,  and  consequently  does  not 
appear  in  the  printed  reports.  The  court  have, 
therefore,  deemed  it  advisable  to  state  now  the 
practice  and  doctrine  of  the  court  in  this  re- 
spect, in  order  that  suitors  may  be  aware  of  the 
necessity  of  paying   proper   attoition    to   the 

grocess  they  issue,  and  not  subject  themselves 
)  costs  and  delays  by  errors  which  a  clerk,  in 
the  hurrv  and  pressure  of  other  business,  will 
imayoidably  sometimes  commit. 

The  writ  of  error  must,  therefore,  upon  the 
motion  before  the  oowrt,  he  diemieeed,  cm  it  can- 
not be  amended. 


GEORGE  BONDIES,  late  Master  and  Piurt 
Owner  of  the  Steamboat  ELate,  Intervening, 
etc,  Appt,f 

JAB.  P.  SHERWOOD,  Joe.  McClelland,  and 
Bam^  McGinnis,  Libte, 

(See  S.  a  22  How.  28-28.) 

Ooniraet  to  raise  sunken  vessel  cannot  be  re- 
pudiated and  libel  filed  for  salvage. 

Where  the  libelants  agreed  to  raise  a  sunken  vee- 
wl  In  fourteen  days,  and  proceeded  under  their 
contract  to  raise  the  vessel,  but  not  within  the 
agreed  time,  and  the  bargain  was  an  unprofitable 
ene^  the  libelants  cannot  repudiate  It  and  file  a  libel 
toe  salvage. 

Assnmmg  the  services  rendered  to  be  In  nature 
ef  salvage  services,  and  that  a  court  of  admiralty 
had  jurisdiction  to  enforce  the  contract,  as  a  mari- 
time contract,  yet  the  libelants,  by  their  own  show- 
ing, cannot  recover  under  the  contract 

And  it  Is  equally  clear  that  they  cannot  repudi- 
ate their  contract,  and  libti  the  vessel  for  salvage, 

Submitted  Dec.  7, 1859.  Decided  Dec.  19, 1869. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Texas. 

The  libel  in  this  case  was  filed  in  the  court 
below,  by  the  appellees,  on  a  claim  for  salvage 
compensation.  The  said  court  found  for  the 
libelants,  and  entered  a  decree  for  $2,576,  as 
salvage,  being  fifty  per  cent,  of  the  total  value 
of  everything  saved;  whereupon  the  claimant 
took  an  appeal  to  this  court, 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Ju  Sherwood  and  Wllliaat  G. 
HaIo*  for  appellant: 

The  whole  case  is  replete  with  evidence  that 
libelants  worked  under  the  written  contract  and 
under  no  verbal  agreement  whatsoever;  that 
Bondies  cautiously  avoided  all  verbal  agree- 
ments; that  he  carefully  guarded  the  boat, 
eargo,  himself,  and  the  underwriters,  by  stipu- 
lating against  all  claims  for  salvage  services; 
thathe  sought  to  guard  against  a  devasta^t 


upon  the  proi>er1y  by  stipulating  thai  he  should 
retain  exclusive  possession  until  the  contract 
should  be  complied  with  by  the  libeUnta. 

No  counsel  appeared  in  this  court  lor  the  ap- 
pell< 


Mr.  Justice  CMer  delivsred  the  opinion  of 
the  court: 

The  appellees,  describing  themselves  as  ship- 
carpenters,  residing  in  Galveston,  filed  their 
libel  in  the  district  court  of  Texas  sffainst  the 
steamboat  Kate,  and  against  Bondies,  late 
master  and  owner,  in  a  **cause  of  salvage,  dvil 
and  maritime.' 

Thev  charge  that  the  steamboat  left  the  port 
of  Galveston,  for  ports  and  places  on  the 
Trinity  river,  in  said  district  of  Texas,  laden 
with  merchandise.  That  the  bcMit  was  snagged 
and  sunk  in  the  river  near  Morse's  blufi/iA 
Liberty  county. 

That  on  the  24th  of  April,  1856,  the  libelants 
entered  into  an  article  of  agreement,  under 
seal,  with  Bondies,  who  had  b^xnne  sole  owner 
of  both  cargo  and  vessel,  to  raise  the  vessel. 

In  this  agreement,  the  libelants  covenant  to 
proceed  with  *tJie  necessary  boats,  appa-  r*816 
ratus,  etc.,  and  to  raise  the  steamboat  mt  their 
own  cost  in  fourteen  days  after  their  arrival  at 
the  place  where  it  lay,  provided  they  were  not 
hindered  by  high  water;  when  raised,  the  boat 
to  be  taken  to  Gralveeton.  Bondies  covenants 
to  convey  the  boat  to  them,  on  their  payment 
to  him  of  $4,000,  and  also  to  subrogate  them  to 
all  his  claims  ajzainst  the  cargo.  But,  in  tbs 
mean  time,  until  the  covenants  of  libelants 
were  performed,  the  legal  possession  of  the  boat 
and  cargo  was  to  be  and  remain  in  Bondies. 

The  libel  alleges  that  'this  agreement  was 
mutually  given  up  and  abandouM."  But  this 
averment  is  not  sustained  by  the  evidence.  On 
the  contrary,  it  appears  that  the  libelants  pro- 
ceeded under  their  contract  to  raise  the  vessel^ 
but  did  not  succeed  till  sometime  in  July.  The 
boat  and  merchandise  being  much  injured  in 
the  operation  and  by  the  delay,  it  turned  out 
that  uie  costs  and  expenses  would  exceed  the 
whole  value  of  the  boat  and  cargo  when  re- 
covered. The  bargain  was,  therefore,  an  un- 
profitable one,  and  the  libelants  concluded  to 
repudiate  it,  and  filed  this  libel  for  salvage. 

Without  adverting  to  the  numerous  other 
facts  developed  in  the  history  of  this  case,  but 
whidi  cannot  affect  its  merits,  it  is  very  plain, 
that  assuming  the  services  rendered  t^  these 
mechanics  to  be  in  the  nature  of  salvage  wAf- 
ices,  and  that  a  court  of  admiralty  haid  juris- 
diction to  enforce  the  contract  both  against  the 
owner  and  the  boat  as  a  maritime  contract^  yet 
the  libelants,  by  their  own  showing,  cannot  re- 
cover under  the  contract.  And  it  is  equally 
clear  that  they  cannot  repudiate  their  oon\raet» 
and  libel  the  vessel  for  salvage. 

See  The  Mulgrave,  2  Hagg.  Adm.  78,  and 
Abbott,  Shipping,  706. 

For  this  reason  alone  the  libel  must  bs  dis- 
missed. 

But  there  are  two  other  questions  which  arise 
on  the  face  of  this  record,  and  which  it  will  not 
be  necessary  to  decide,  but  which  ou^t  not  to 

Sass  without  notice,  lest  an  inference  should  be 
rawn  from  our  silence  that  the  court  eon- 
sidered  them  of  no  importance,  or  intended  to 
decide  them  in  favor  of  the  libelants. 
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Lawleb  ▼•  Claflin. 


1.  By  the  19tli  rule  prescribed  by  ibis  court 
S17*]  for  practice  in  *tbe  courts  of  admiraUy, 
it  is  ordered,  that  "in  all  suits  for  salvage  the 
suit  may  be  in  rem  against  the  property  saved, 
or  in  personam  against  the  parfy  at  whose  re- 
quest and  for  whose  benefit  the  salvage  service 
has  beeen  performed."  By  reference  to  Mr. 
Conklin's  treatise,  page  42,  it  will  be  found 
that  it  is  the  prevailing  opinion  that  both  can- 
not be  joined  in  the  same  libel.  The  point  has 
not  been  brought  before  this  court,  and  we 
notice  it  now  only  to  show  that  it  is  not  now 
decided. 

2.  The  libel  shows  that  the  steamboat  was 
engaged  in  the  internal  trade  of  the  state  of 
Texas,  proceeding  from  a  port  in  the  same,  up 
a  river  wholly  within  the  same.  It  is  not  even 
alleged  that  she  had  a  coasting  license.  That 
a  court  of  admiralty  had  jurisdiction  in  such  a 
ease,  or  that  the  maritime  law  of  wreck  and 
salvage  could  be  applied  to  it,  are  questions  not 
made  by  the  pleadings  nor  noticed  in  the  argu- 
ment, and  therefore  are  not  decided  by  the 
eouit. 

Let  the  Ubel  he  diamisaed,  toith  costs. 


WILLIAM  B.  LAWLER,  Appt,, 

V, 

HORACE  B.  GLAFLIN,  Wm.  H.  Mellen,  Na- 
thaniel F.  Miller,  David  H.  Conkling,  and 
Henxy  Stone. 

(Bee  8.  C  How.  28-28.) 

Where  record  defective,  no  exceptions,  and  fury 
waived,  nothing  to  review. 

In  a  soft  on  a  mortgage,  where  the  loose  papers 
ctrtifled  from  the  supreme  court  of  Minnesota  to 
thii  court  has  neither  the  form  nor  substance  of 
s  record,  and  no  exceptions  were  taken,  and  a  jury 
vu  waived,  and  the  facts  were  submitted  to  the 
coQit,  there  Is  nothing  for  this  court  to  try. 

if^ued  Dee.  8,  1859.      Decided  Deo.  27,  1859. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 

This  action  was  brought  in  the  district  court 
of  Bamsey  county  in  Minnesota,  by  the  appel- 
^,  to  foreclose  a  certain  mortgage.  A  jury 
living  been  waived,  the  court  Altered  judg- 
ment of  foreclosure.  This  judgment  having 
^  affirmed  on  appeal  by  the  supreme  court 
<rf  the  territory  of  Minnesota,  the  defendant 
^  an  appeal  to  this  court. 

A  farther  statement  of  the  ease  appears  in 
^  opinion  of  the  court. 

Messrs,  Brlsbla  ft  Biselow,  H.  W,  Mer- 
rill and  H.  !••  8t«Tena,  for  appellant : 

The  note  and  mortgage  were  effectual  and 
^d  aa  collateral  security  for  the  debt  of 
t2,126.08,  uid  for  that  debt  only;  and  the  pay- 
lotent  of  this  identical  debt  on  Dec  15,  1852, 
■Ktiffied  and  discharged  the  note  and  mortgage. 

Bleaden  v.  Charles,  7  Bing.  246;  Walker  v. 
^^ediker,  1  Hoffm.  Ch.  145;  Shirras  v.  Caig,  7 
^tnch,  34;  Chit  Bills,  ch.  3,  pp.  84,  96,  12th 
^'\  Story,  Prom.  N.  8  187,  cases  cited,  2d  ed. 

The  mortgage,  in  any  just  view  of  the  case, 
^  not  a  continuiz^  aecurily.    Ko  reasonable 


construction  can  give  it  the  effect  of  a  oontinn- 
ing  guaranty  covering  future  balances. 

Wright  v.  Johnson,  8  Wend.  512;  Hunt  T. 
Smith,  17  Wend.  179;  Dobbin  v.  Bradley,  17 
Wend.  422;  Fellows  v.  Prentiss,  3  Den.  512; 
Baker  v.  Rand,  13  Barb.  152;  Bigelow  v.  Ben- 
ton,  14  Barb.  123. 

A  mortgage  once  paid  becomes  functus  officio, 
and  is  forever  extinguished,  and  a  fortiori  when 
given  by  a  surety  as  collateral  security. 

Truscott  V.  King,  6  N.  Y.  162;  Mead  v.  York, 
6  N.  Y.  452;  Bergen  v.  Boerum,  2  Cai.  256; 
Robinson  v.  Frost,  14  Barb.  536,  543;  WheeU 
u^ght  V.  De  Peyster,  4  Edw.  Ch.  232;  17  N. 
Y.  242,  246. 

Mr.  R.  H.  Oillet,  for  appellees: 

The  decision  of  the  court  where  a  jury  is 
waived,  is  conclusive  upon  the  parties  as  to  all 
questions  of  fact,  and  the  appellate  court  can- 
not review  its  decision  on  such  questions. 

United  States  v.  King,  7  How.  833;  Bond  v. 
Brown,  12  How.  254;  Oraham  v.  Bayne,  59  U. 
S.  (18  How.)  60;  Penhallow  v.  Doane,  3  Dall. 
54;  Ouild  v.  Frontin,  59  U.  S.  (18  How.)  135; 
Craig  v.  Missouri,  4  Pet.  410;  Suydam  v.  Wil- 
liamson, 61  U.  S.  (20  How.)  427;  Kelsey  v. 
Forsyth,  62  U.  S.  (20  How.)  85;  Campbell  v. 
Boyreau,  62  U.  S.   (21  How.)   224. 

The  cause  having  been  tried  without  a  jury, 
no  objection  can  l^  taken  to  the  admissibility 
of  evidence. 

Weems  v.  George,  13  How.  190;  Arthurs  v. 
Hart,  58  U.  S.  (17  How.)  6;  Martin  v.  Ihmsen, 
62  U.  S.  (21  How.)  394. 

The  record  does  not  show  any  exceptions; 
and,  therefore,  defendant  cannot  raise  the  qr^- 
tion  of  the  admissibility  of  evidence  in  this 
court. 

Stevens  v.  Gladding,  60  U.  S.  (19  How.)  04; 
Guild  V.  Frontin,  59  U.  S.  (18  How.)  135; 
Prentice  v.  Zane,  8  How.  470. 

Mr.  Justice  Molioam  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  supreme  court  of 
the  territory  of  Minnesota. 

The  suit  was  brought  on  a  mortgage  executed 
the  1st  day  of  October,  1852,  by  Ann  Curran, 
the  duly  authorized  attorney  in  fact  of  William 
B.  Lawler,  conditioned  for  the  pa3rment  of  the 
sum  of  $4,000,  being  part  of  lot  three,  in  blodc 
thirty,  in  the  town  of  St.  Paul,  forming  an  ob- 
long square,  forty-two  feet  on  Third  street  by 
eighty  feet  'on  Roberts  street.  This  [*26 
mortgage  was  duly  recorded  on  the  day  subse- 
quent to  that  of  its  execution. 

This  mortgage,  it  was  alleged,  was  executed 
to  secure  a  sum  of  mone^  then  due  to  the  plain- 
tiffs, and  which  was  likely  to  become  due,  in 
the  further  purchase  of  merchandise  from  the 
plaintiffs  by  the  defendant.  The  plaintiffs  ac- 
cepted the  mortgage,  as  security  for  purchases 
to  be  made,  or  any  debts  which  the  firm  of  Cur- 
ran &  Lawler  might  subsequently  owe  the  firm. 

The  understanding  and  agreement  between 
the  parties  was,  that  the  mortgage  was  to  be 
held  by  plaintiffs  as  a  pledge  or  collateral  se- 
curity, and  was  not  to  be  canceled  or  delivered 
up  until  all  purchases  which  Curran  k  Lawler 
might  make,  and  which  might  become  due  at 
any  time  within  the  year — ^that  is,  before  the 
1st  day  of  October,  1853.    So  long  aa  anything 
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should  remain  due  on  such  purchases,  the  in- 
debtment  was  to  be  considered  and  deemed  se- 
cured by  the  mortgage. 

The  payment  of  the  note  and  mortgage  as  al- 
lepfed  by  Curran  &  Lawler  in  their  answer,  is 
denied;  and  it  is  stated  tiiat  the  amount  of  in- 
debtment  on  the  note  and  mortgage,  at  maturi- 
ty, was  upwards  of  $5,000. 

It  is  difficult  to  determine  the  character  of 
the  loose  papers  certified  from  the  supreme 
court  of  Minnesota  to  this  court.  They  have 
neither  the  form  nor  the  substance  of  a  record. 
The  papers  seem  to  be  thrown  together,  as 
much  by  accident  as  design ;  and  one  can  scarce- 
ly gather  any  special  object  in  reading  the 
trnnscripts.  It  would  seem  that  neither  cer- 
tainty nor  order  can  be  extracted  from  these 
gnpers,  and  that  some  form  should  be  adopted 
y  which  the  pleadings  should  be  stated,  and 
the  points  controverted,  whether  of  fact  or  of 
law.  Many  objections  are  made  to  questions 
propoimded  to  witnesses,  but  no  exceptions  seem 
to  have  been  taken. 

A  jury  seems  to  nave  been  waived,  and  the 
facts  were  submitted  to  the  court.  In  such  a 
cose,  the  question  of  law  arising  on  tlie  facts 
would  appear  to  have  been  decided  by  the 
court.  Still,  no  exception  is  taken.  In  fact, 
there  seems  to  be  nothing  for  this  court  to  try, 
rxcept  the  validity  of  the  mortgage  and  the 
fact  of  its  discharge.  And,  even  in  this 
27*^]  *matter,  the  evidence  is  in  conflict,  and  it 
is  difficult  to  decide  the  point  disputed. 

The  mortgage  was  for  $4,000,  and  was  to 
stand  as  a  securitv  for  the  balance  due  the 
plaintifTs;  and  in  this  way  it  was  intended  to 
give  an  additional  credit  to  the  company.  From 
the  manner  in  which  the  mortgage  was  treated, 
it  appears  to  have  been  designed  as  a  standing 
guaranty  for  the  sum  nara^. 

And,  In  the  language  of  the  court,  the  said 
^'action  bavins  come  on  to  be  heard  at  the  May 
term  of  the  district  court  of  Ramsey  county^ 
upon  the  complaint  of  the  plaintifTs  and  the 
answer  of  the  said  William  B.  Lawler,  before 
the  pret'idiug  judge  of  said  court,  a  jury  trial 
therein  having  been  waived  by  the  respective 
parties,  the  same  having  been  decided  in  favor 
of  the  plaintiffs,  and  that  there  is  due  on  the 
notes  and  mortgage  upon  which  the  action  is 
brought  the  sum  of  $4,45>5.40,  with  interest 
from  the  4th  of  October,  1853,  amounting  in  all 
to  $5,084.07;  and,  on  motion,  it  was  ordered, 
adjudged,  and  decreed,  that  the  mortgaged 
premises,  or  so  much  thereof  as  may  be  neces- 
sary, be  sold  by  the  sheriff  for  the  payment  of 
the  mortgage;  and  it  is  further  ordered,  ad- 
judged, and  decreed,  tliat  the  defendants,  and 
all  persons  claiming  under  them,  be  forever 
barred,"  etc 

On  the  appeal  of  Lawler  and  others  from  the 
diHtrict  court  of  Ramsey  county  to  the  su- 
Mreme  court  of  the  territory,  "the  matters  at 
iHHue  in  this  cause  havine  been  fully  considered, 
it  appears  to  this  court  that,  in  the  proceedinfi;s, 
decree,  and  judgment  thereon,  in  the  district 
court  of  Ramsey  county,  to  this  court  appealed 
from,  tht're  is  no  error.  It  is,  therefore,  ordered 
that  said  decree  and  judgment  be  in  all  things 
affirmed  with  costs,"  etc 

From  this  last  decree  there  is  an  appeal  now 
'pending  before  this  court. 

In  looking  into  the  fuels  of  this  case,  it  does 
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not  appear  that  the  merits  are  changed  by  the 
views  taken  by  the  district  court  of  Ramsey 
county,  or  by  the  decision  of  the  supreme  courfe 
of  the  territory. 

*The  evidence  is  against  the  discharge  of  [*88 
the  mortgage.  After  the  amount  claimed  under 
the  mortgage,  there  is  still  a  balance  due  the 
plaintiffs  on  general  account. 

Upon  the  irhole,  the  decree  of  the  Supreme 
Court  of  the  Territory  ie  affirmed;  and  the 
cause  ia  remitted  to  the  Supreme  Court  of  the 
State  of  Minnesota^  to  be  carried  into  effect  oe 
the  law  authorinee. 


EDWIN  M.  CHAFFEE,  Plff.  in  Brr^ 

V, 

THE  BOSTON  BELTING  COMPANY. 

(See  8.  C.  22  How.  217-226.) 

Purohajier  of  patented  machine  may  use  it  dvr- 
ing  extended  term — error  in  charge,  to  as- 
eume  fact  not  proved, 

A  party  who  had  pnrchased  a  patented  machine, 
and  was  using  It  during  the  original  term  for  which 
the  patent  was  granted,  may  contlnne  to  nae  the 
machine  during  the  extended  term  and  until  it  Is 
worn  out,  or  he  may  repair  It  or  Improve  upon  It. 
as  he  pleases,  in  the  same  manner  as  If  dealing 
with  property  of  any  other  kind. 

That  the  defendant  had  a  title  to  the  machinery 
and  was  rightfully  In  the  use  of  It  under  that 
title,  before  and  at  the  time  the  original  letters 
patent  expired,  finds  no  support  In  the  evidence  re- 
ported. 

It  Is  clearly  error  for  the  court.  In  Its  Instmctlon 
to  the  jury,  to  assume  a  material  fact  as  proved,  of 
which  there  la  no  evidence. 

And  when  the  finding  of  the  jury  accords  with 
the  theory  of  the  Instruction  thus  assumed  with- 
out evidence,  the  error  is  of  a  character  to  deaerfe 
correction. 

Argued  Dee.  7,  1859.      Decided  Dec  $7,  1859. 

IN  ERROR  to  the  arcuit  Court  of  tlie 
United  States  for  the  District  of  Massachu- 
setts. 

This  was  an  action  on  the  ease  brought  in 
the  court  below,  by  the  plaintiff  in  error,  for 
the  alleged  infringement  of  oertain  righta  ae- 
cured  by  letters  patent. 

The  trial  below  having  resulted  in  a  verdiei 
and  judgment  for  the  £fendant,  the  plaintiff 
sued  out  this  writ  of  error. 

A  further  statement  of  the  ease  appears  ia 
the  opinion  of  the  court. 

Mcaara.  T.  A.  Jemokoa  and  C.  A.  Seivard* 
for  plaintiff  in  error: 

I.  The  court  below  erred  in  charging  the 
jury  that  under  its  title  the  defendant  had  a 
right  to  continue  to  use  the  same  machinery 
for  the  same  purpose.  This  charge  was  predi- 
cated upon  an  assumption  of  title  in  the  de- 
fendant which  had  not  been  proved.  This  en- 
titles the  plaintiff  to  a  reversal  of  the  judg- 
ment, and  to  a  venire  facias  de  novo. 

The  court  below  aseiumed  in  its  charge  that 
the  defendants,  upon  the  assumption  that  they 
were  rightfully  m  the  use  of  the  plaintiff's 
patent  during  its  original  term,  had  oy  opera- 
tion of  law  a  riglit  to  continue  that  use  during 
the  extended  term.    To  this  we  reply; 

1.  That  the  license  from  Goodyear  to  Ed- 
wards was,  by  its  terms,  for  9o  long  only  as 
said  Goodyear  and  his  at^sigus  shall  be  posse,ssed 
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of  uij  TBlid  patent  rightj  or  the  United  States  entered  in  the  eireult  oourt  at  the  May  term, 
before  mentioaed.  1854,  but  was  oontinued  from  term  t«  terra  un- 
2.  The  defendanta  derive  no  right  from  the  til  the  M»y  term,  1857,  when  tha  partiea  went 
proviso  of  the  ISth  section  of  the  act  of  Jul;  to  trial  upon  the  general  issue. 
4,   1S3Q,  to   UM  t^e  invention   during  the  ex-  l>'rom  what  is  stated  in  the  bill  of  ezceptiona, 
tended  term.  it  appears  that  one  Charles  Goodyear  was  tha 
Brook*  T.  Byam,  2   Story,    525;   Curt.  Fftt  owner  of  the  original  lettert  patent  on  the  2flth 
IS  IBS,  197.  day  of  January,  1846,  and  that  he  continued  ta 
It  ia  well  nettled  that  an  instrument  like  that  own  them  for  the  residue  of  the  l«rm  for  which 
between  Goodyear  and  Edwnrds  ia  not  an  as-  they  were  originally  granted.    On  that  day  he 
■ignment  or  a  grant,  but  a  mere  license.  entered  into  an  indenture  with  one  Henry  Ed- 
Blanchard   v.   Eldridg«,     1     WalL    Jr,   338;  wards,  of  the  city  of  Boston,  whereby,  for  cer- 
Qayl«r  t.  WHder,  lU  How.  477.  tain  considerations  therein  expressed,  he  scrid 
Ut.  H.  F.  Dnraat    for    the    defendnnt  in  and  conveyed  to  the  said  Henry  Edwards,  his 
error,  submitted  no  argument  in  this  court.  executors,  administrators,  and  assigns,  the  ex- 
clusive right  and    license    t«    make,   use,  and 
Ur.  Juatice  Clifford  delivered  the  opinion  vend,  any  and  all  articles  appertaining  to  ma- 
of  the  court.  chines,  or    in    the    manufacture,  construction. 
This  case  comes  before  the  court  on  a  writ  of  njid  use  of  machines  or  machinery,  of  whatever 
error  to  the  circuit  court  of  the  United  States  description,  subject  to  certain  limitations  and 
for  the  district  of  Massachusetts.     It  was  an  qualiacations  therein  expressed. 
action  of  trespass  on  the  case,  for  the  alleged  By   the   terms    of    the    instrument,   it  ma 
infringement  of  certain  rij^ta  secured  by  letters  understood  that  the  right  and  license  so  con- 
patent,  vepied  was  to  apply  to  any  and  all  articles  sub- 
Aa  the  foundation  of  the  suit,  the  declaration  stituted  for  leather,  metal,  and  other  subatancea, 
allies,  in  effect,  that  the  assignor  of  the  plain-  in  the  use  or  manufacture  of  machines  or    m»- 
tiS  was  the  original  and  first  inventor  ol  cer-  chinery,  in  so  far  as  the  grantor  had  ony  rights 
tain  improvements  in  the  manufacture  of  India  or  privileges  in  the  same,  by  virtue  of  any  in- 
Tubber,  and  that  in  the  year  1B36  letters  patent  vention  or  improvement  made,  or  which  should 
for  such  improvements  were  duly  issued  to  him  'thereafter  be  made,  by  him  in  the  man-  [*S21 
'oj  the  commissioner  of  patents,  as  is  therein  ufacture  of  India  rubber  or  gum  elastic  goods, 
tully  and  correctly  set  forth  and  described.  and  in  virtue  of  any  and  all  letters  patent  or 
Those   improvements,    as    is    alleged  in  the  patent  rights  of  the  United  States  granted  or 
i        dKlatation,  consist  in  a  mode  of  preparing  tlie  belongiug  to  him,  or  which  should  thereafter  b« 
',        rubber  for  manufacturing  purposes,  and  of  re-  granted  or  belong  to  him,  for  any  and  all  inven- 
'        dicing  it  to  a  pasty  state,  without  the  use  of  lions  or  improvements  in  the  manufacture  ol 
the  ipirits  of  turpentine  or  other  solvents,  and  such  goods  m  this  country,  hut  excluding  the 
ol  sppiyiDg  the  same  to  cloths,  and  for  other  right  to  make  any  contract  with  the  government 
purposes,  by  the  use  of  heated  rollers  and  other  of  the  United  States.     In  consideration  of  the 
oituis,  aa  set  forth  in  the  letters  patent,  saving  premises,  the  grantee  paid  the  sum  of  |l,0O0,  as 
thereby,  as  is  alleged,  »  large  portion  of  the  ex-  appears  by  the  recital  of  the  instrument,  and 
pfoM  of  r^ucing  the  original   material  to  a  agreed  to  pay  a  certain  tariff,  at  the  rate  of 
proper  degree  of  softness,   and  of  flttin^  and  five  cents  per  superSeial  yard,  or  five  cents  per 
I>r*paring  it  for  the  Tarious  uses  to  which  it  pound  for  the  pure  gum,  according  to  the  nature 
luy  be  applied.  of  the  article  manufactured. 

Ob   application    subsequently    made    to   the  Reference  is  made  in  the  declaration  to  the 

^Mnmisaioner  of  patents,  in  due  form  of  law,  letters  patent,  and  to  the  deed  of  assignment 

V  the  original   inventor,   t^e  patent   was   ex-  from  the  patentee  to  the  plaintiff,  but  neither 

J«ndcd  for  the    further    term    ol  seven  years,  of  those  instruments  appears  in  the  hill  of  ex- 

'rom  the  Slst  dav  of  August,   1860;   and  thu  ceptions  or  in  any  other  part  of  the  record. 

f'«intifr  alleges  that  the  patentee,  on  the  1st  At  the  trial  of  the  cause,  it  was  conceded  and 

*«0'1   day  of    July,    1863,    transferred,   'as-  agreed  that  the  defendants,  before  the  date  of 

■'«ned,  and  convey^  to  him  all  his  Utie  to  the  the  plaintifl's    writ,    used    wrtain  machinery. 

^^vaition  and  to  the  patent  for  the  extende<l  constructed  in  conformity  with  the  specification 

'^'     ._.         .  .1  .    3    J      .    .         ,       ...  annexed  to  the  letters  patent  declared  on,  and 

«Mj?'j;'^".'u°j'^'.^*^.i,°?.K""f^^:i    "  that  the   defendants,   in   using  the  machinery, 

w'^.V"  "'■ir'."''S'""  *  f*     ,?  *"              .^  conformed   to  the   directions   contained  in   the 

dij;"l.'^„,   !^f  l^f±™i.r  „/^r?I..^»  specification,  and  that  the  same  was  bo  used  for 

^*>najre«  for    all    inmngements    ol  toe  letters  f                 ,'.            .    _  ,-„..         »  i    !■         .,. 

i"*te.rtprior  to  the  date  of  the  transfer,  as  well  <l>e  preparation  and  application  o    India  rubber 

*1    for  those  that  have  been   committed   since  ^°  }^^  ""JJi^*":""'!,.''^'^^  !"'"'!'  '"*""''"*^ 

JHattime;  and  accordingly  the  plaintiff  alleges  and  described   in    the    indenture  from  Charle* 

*Hat  the  defendants,  on  the  Slst  day  of  August,  t-oodyear  to  Henry  Edwards,  and  that  all  the 

■Sao.  fraudulently  commenced  the  use  of  those  machinery  so  used  was  constructed  and  m  use 

■«>>provFment8.  without  law  or  right,  and  so  eon-  «"  aforesaid  before  and  at  the  time  the  original 

*inued  to  use  them  to  the  day  of  the  oommence-  letters  patent  expired. 

*^«nt  of  this  suit;  averring,  at  the  same  time,  Upon  this  state  of  the  case,  according  to  tJie 

^h«t  the  defendants  have  prepared  large  quan-  bill   of  exceptions,  the  presiding  justice   ruled 

Cities  of  the  native  rubber  far  manufacturing  i\nd  instructed  the  jury,  that,  under  their  title, 

Purpcees,  without  the  use  of  spirits  of  turpen-  tnc  defendants  had  the  right  to  continue  to  use 

^>ne  or  other  solvents,  thereby  making  large  the  xnme  machinery  for  the  same  purposes,  and 

Knins.and  greatly  to  the  damage  of  the  plaintiff,  in  conformity^  with  the  directions  contained  in 

Ah  appeura  by  the  tramvript,  the  action  was  thf  specification,  after  tha  expiration  and  re- 
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newal  of  the  letters  patent;  and  consequently,  to  the  extent  of  their  respective  interests  there- 
thai  the  plaintiff  could  not  recover.  in.  Under  that  provision,  it  has  besn  repeatedly 
Under  the  ruling  and  instruction  of  the  held  by  this  court,  that  a  party  who  had 
court,  the  jury  returned  their  verdict  for  the  purchased  a  patented  machine,  and  was  using 
defendants;  and  the  plaintiff  excepted  to  the  it  during  the  original  term  for  which  the  pat- 
ruling,  and  his  exceptions  were  duly  allowed.  ent  was  granted,  might  continue  to  use  the  ma- 
lt IS  insisted  by  the  counsel  of  the  plaintiff,  chine  during  the  extended  term.  Bloomer  ▼. 
222*]  that  the  ^instruction  given  to  the  jury  McQuewan,\i  How.  549;  Wilson  v.  Rousseau, 
was  erroneous;  and  that  is  the  only  question  4  How.  646.  That  rule  rests  upon  the  doctrine 
presented  for  decision  at  the  present  time.  In  that  the  purchaser,  in  using  the  machine  under 
considering  that  Question,  our  attention  must  such  circumstances,  exercises  no  rights  created 
necessarily  be  eonnned  to  the  evidence  reported  by  the  act  of  Congress,  nor  does  he  derive  tiUe 
in  the  bill  of  exceptions,  as  the  only  means  of  to  it  by  virtue  of  the  franchise  or  the  exclusive 
ascertaining  the  precise  state  of  facts  on  which  privilege  granted  to  the  patentee, 
the  instruction  to  the  jury  was  given.  Whether  When  the  patented  machine  rightfully  passes 
the  report  of  the  evidence,  as  set  forth  in  the  to  the  hands  of  the  purchaser  from  the  pat- 
bill  of  exceptions,  may  or  may  not  be  incom-  entee,  or  from  any  other  person  by  him  autnor- 
plete  or  imperfectly  stated,  cannot  be  known  ized  to  convey  it,  the  machine  is  no  longer  with- 
in an  appellate  court.  Bills  of  exception,  in  the  limits  of  the  monopoly.  According  to 
when  properly  taken  and  duly  allowed,  become  the  decision  of  this  court  in  the  cases  before 
n  part  of  the  record,  and,  as  such  cannot  be  con-  mentioned,  it  then  passes  outside  of  the  monop- 
tradicted.  oly,  and  is  no  longer  under  the  peculiar  pro- 
By  the  admissions  of  the  parties  in  this  case,  tection  granted  to  patented  rights.  By  a  valid 
it  appears  that  the  defendants,  before  the  date  sale  and  purchase,  tne  patented  machine  becomes 
of  tne  plaintiff^s  writ,  had  used  certain  machin-  the  private,  individual  property  of  the  pur- 
i-ry,  constructed  in  conformity  with  the  speci-  chaser,  and  is  no  longer  protected  by  the  laws 
fication  of  the  plaintiff's  patent.  In  the  ab-  of  the  United  States,  but  by  the  laws  of  the 
Hence  of  any  explanation  or  suggestion  to  the  state  in  which  it  is  situated.  Hence  it  is  ob- 
contrary,  it  must  be  inferred  that  the  use  of  the  vious,  that  if  a  person  legally  acquires  a  title 
machinery  so  admitted  was  without  the  license  to  that  which  is  the  subject  of  letters  patent,  he 
or  consent  of  the  plaintiff,  and  subsequent  to  may  continue  to  use  it  until  it  is  worn  out,  or 
the  period  when  he  became  the  owner  of  the  he  may  repair  it  or  improve  upon  it  as  he 
patent  for  the  extended  term;  and  ii  so,  the  pleases,  in  the  same  maner  as  if  dealing  with 
admission  was  sufficient,  under  the  pleadings,  property  of  any  other  kind.  Applying 
to  make  out  a  prima  facie  case  for  the  plaintiff.  *thcse  principles  to  the  present  case,  as  [*224 
To  maintain  tne  issue  on  their  part,  the  de-  it  is  exhibited  in  the  bill  of  exceptions,  there 
fendants,  proved  in  effect,  or  it  was  admitted,  would  be  no  difficulty  in  sustaining  the  instruc- 
that  all  the  machinery  so  used  by  them  had  tions  given  to  the  jury,  provided  it  appeared 
been  constructed,  and  was  in  use,  as  aforesaid,  that  the  machinery  used  by  the  defendants  had 
before  and  at  the  time  the  original  letters  pat-  been  legally  purchased  by  them  of  the  patentee 
ent  expired,  and  that  in  using  the  machinery  or  his  assigns  during  the  original  term  of  the 
they  had  conformed  to  the  directions  contained  patent.  But  nothing  appears  in  the  evidence 
in  the  specification;  and  that  the  same  was  90  reported  to  warrant  the  inference  that  they 
used  for  the  purposes  and  in  the  manufacture  were  either  assignees  or  ^antees  of  the  thing 
of  the  articles  specified,  and  described  in  the  patented,  within  the  meaning  of  the  act  of  Con- 
before  mentioned  indenture.  As  before  stated,  gress  or  the  decisions  of  this  court.  All  that 
they  had  previously  proved,  or  it  had  been  ad-  the  indenture  offered  in  evidence  showed,  wma 
mittcd,  that  the  owner  of  the  original  term  of  the  nature  and  extent  that  the  defendants  had 
the  patent  had  granted  the  exclusive  right  and  used  the  invention,  but,  as  is  well  contended  by 
license  to  a  third  party  to  use  the  invention  for  the  counsel  for  the  plaintiff,  it  proved  nothing 
the  same  purposes  for  which  the  defendants,  more.  It  did  not  prove,  or  tend  to  prove,  that 
both  under  the  original  and  extended  term  of  the  defendants  were  rightfully  in  the  enjoyment 
the  patent,  had  used  their  machinery;  but  they  of  the  thing  patented  during  the  original  term 
did  not  prove,  and  there  is  no  evidence  in  the  of  the  patent,  and  having  failed  to  esUiblish  any 
case  to  show,  any  privity  between  themselves  right  or  license  to  use  their  machinery  during 
and  that  license,  either  hv  assignment  or  in  any  the  extended  term  by  any  other  proof,  th^  mp- 
other  manner.  They  offered  no  proof  tending  pear  in  the  record  as  naked  infringers. 
223']  to  show  ♦that  their  use  of  the  machinery  Their  right  to  continue  to  use  the  machinery 
in  question,  under  either  term  of  the  patent,  g^  against  the  plaintiff  is  predicated  in  the  in- 
was  with  the  license,  consent,  or  knowledge,  of  gtruction  upon  the  assumption  they  had  a  title 
the  patentee,  or  of  any  other  person  who  ever  ^  j.  ^^^  ^^^^  rightfully  in  the  use  of  it  under 
had  or  claimed  to  have  any  power  or  authority  ^^^^  title,  before  and  at  the  time  the  original 

""  H^'  K '"li.*''  i^r""^  r^  "?  fio  uTTrnn  letters  patent  expired.    That  assumed  fact  finds 

made  bv  the   18th   section  of  the  act  of  Con-  *     4.   ;«    ;u«    ^«m«««^    ^^r^^*,^      i*  s- 

gress,  passed  July  4th,  1836   (5  Stat,  at  L.  p.  ^  ^yPPO''^  '«       fh.  !^^f "♦    i/T^ 

125),  L  the  extension  of  patenU  beyond  the  ^^^arly  error  for  the  court,  m  its  instrucUon 

time  of  their  limitation,  on  application  there-  to   the  J"ry,    to    assume    a    material   fact  as 

for  in  writing,  bv  the  patentee,  to  the  com-  proved,  of  which  there  iB  no  evidence  m  Uie 

mif^sioner  of  the  patent  office,  setting  forth  the  case.     United  t^tates  v.  Bretthng,  20  How.  26o. 

grounds    for    such    extension.     By    the    latter  And  when  the  finding  of  the  jury  accords  with 

ilaiise  of  that  section,  the  benefit  of  such  re-  the  theory  of  the    instruction,    thus  assumed 

newal   is  expressly  extended  to  assignees  and  without  evidence,  the  error  is  of  a  character  to 

grantees  of  the  right  to  use  the  thing  patented  deserve  correction. 
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Another  position  Ib  Aitumed  by  the  counsel 
of  the  plaintiff,  whidi  ought  not  to  be  passed 
oTer  without  a'  brief  notice.  They  contend 
that  the  invention  of  the  plaiiitiff,  as  described 
in  the  letters  patent,  is  for  a  process,  and  not 
for  a  machine  or  machinery;  and  that  the  act 
of  Congress,  extending  the  benefit  of  renewals 
to  assignees  and  grantees  of  tne  right  to  use  the 
thing  patented,  when  properly  construed,  does 
not  include  patents  for  a  process,  but  should 
be  confined  to  patents  for  machines.  That  ones- 
225*1  tion,  if  properly  presented,  *  would  in- 
vohre  the  construction  of  the  letters  patent  in 
this  case  as  well  as  the  act  of  Congress;  but 
as  the  patent  is  not  in  the  record,  it  is  not 
possible  to  determine  it  at  the  present  time, 
and  we  only  advert  to  it  that  it  may  not  appear 
to  nave  escaped  attention. 

The  decree  of  the  Circuit  Court  is  reversed, 
with  cost 9,  and  with  direotions  to  issue  a  new 
venirwk 


JOHN  C.  8INN0T,  Samuel  Wolf  and  James 
Sands,  Plffs.  in  Brr^ 

V, 

GORHAM  DAVENPORT  et  ol..  Commissioners 
of  Pilotage  of  the  Bay  and  Harbor  of  Mobile. 

(Bee  &  C  22  How.  227-244.) 

Act  of  state  regulating  coasting  trade,  imvaUd, 
as  ineonsiste9tt  with  act  of  Congress, 

Where  the  act  of  a  state  Imposes  a  condition  to 
the  privilege  of  carrying  on  the  coasting  trade  with- 
in her  waters,  namely :  the  filing  of  a  statement  In 
writing,  la  the  ofllce  of  the  probate  judge,  setting 
forth  :  1.  The  name  of  the  vessel ;  2.  The  name  of 
the  owner,  etc.,  and  provides  that  unless  this  con- 
tfltloo  is  complied  with,  the  vessel  is  forbidden  to 
leaye  the  port,  under  the  penalty  of  S500  for  each 
offense,  held,  that  there  is  a  direct  conflict  be- 
tween this  act  of  the  state  and  the  Act  of  Congress 
regulating  this  trade. 

Tbls  act  of  the  state  Is  not  merely  the  exercise 
of  a  police  power,  which  has  not  been  surrendered 
to  the  general  government,  but  reserved  to  the 
states.  .    . 

When  an  act  of  a  state  prescribes  a  regnlatlon 
repugnant  to  and  Inconsistent  with  the  regulation 
of  Congress,  the  state  law  must  give  way :  and 
this,  without  regard  to  the  source  of  power  whence 
the  state  legislature  derived  Its  enactment. 

8oeh  act  of  the  legislature  of  the  state  of  Ala- 
bama Is  in  conflict  with  the  Constitution  and  law 
of  the  United  States  and,  therefore,  void. 

Argued  Dec  7,  1869.      Decided  Dec,  tt,  1859, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama. 

This  was  an  action  in  the  nature  of  a  libel 
filed  in  the  city  court  of  Mobile  in  the  state  of 
Alabama,  by  the  commissioners  of  pilota^  for 
the  bay  and  harbor  of  Mobile,  against  the 
steamfaioat  William  Bagaby,  claiming  the  sum 
of  $4,000  for  eight  separate  violations  of  the 
act  of  said  stat^  entitled  "An  Act  to  Provide 
for  the  Registration  of  the  Names  of  Steamboat 
Owner,**  approved  February  15,  1854. 

In  the  answer  and  exceptions  filed  to  this 
libel,  it  is  insisted  that  the  general  assembly 
of  the  state  of  Alabama  had  no  constitutional 
anthority  to  require  the  owners  of  said  boat  to 
comply  with  the  requirements  of  said  statute, 

Mora. — JurUdiction   to  repulate  coa$tinQ  trade 
as   between   nation   and   suodieision   thereof — see 
note,  46  L.  B.  A.  277. 
22  Bow. 


the  said  act  being  in  conflict  with  the  Oon- 
Btitution  of  the  United  States. 

The  case  was  tried  on  an  agreed  statement  of 
facts,  from  which  it  appears  to  be  admitted 
"that  the  said  boat  was  regularly  engaged  in 
navigation  and  commerce  between  the  port  of 
New  Orleans  in  the  state  of  Louisiana,  on  the 
one  hand,  and  the  cities  of  Montgomery  and 
Wctumpka  on  the  other;  that  the  said  boat 
touched  Mobile  only  for  the  purpose  of  better 
carrying  on  the  said  business  between  New 
Orleans  and  Montgomery  and  Wetumpka." 

It  is  also  stated  in  the  answer,  and  admitted 
to  be  true,  that  the  said  steamboat  was  built  at 
Pittsburg  and  that  on  her  way  to  New  Orleans, 
to  wit:  1^  Cincinnati,  she  took  on  board  freight 
for  New  Orleans,  for  Mobile,  and  for  Mont- 
gomery and  Wetumpka;  that  previously  to 
leaving  Pittsburg,  she  was  regularly  enrolled 
and  licensed  in  pursuance  of  the  laws  of  the 
United  States;  that  while  at  New  Orleans  she 
was  regularly  cleared,  at  the  custom-house  of 
that  port,  for  Montgomery  and  Wetumpka; 
that  having  discharge  her  frei^^t  for  Mobile 
on  arrival  there,  she  proceeded  to  Montgomery; 
and  that  on  her  return  thence  to  New  Orleans, 
she  passed  Mobile  without  stopping. 

The  judge  decreed  in  favor  of  liMants. 

On  appeal  to  the  Supreme  Court,  the  decree 
of  the  judge  of  the  city  court  was  affirmed; 
whereupon  the  appellant  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr,  P.  Phillips,  for  plaintiffs  in  error  r 

The  power  to  regulate  commerce,  conferred 
by  the  Constitution  of  the  United  States,  in- 
cludes the  regulation  of  navigation,  and  waa 
one  of  the  primary  objects  which  led  to  its 
adoption. 

Oibbons  V.  Ogden,  9  Wheat.  67;  Pennsyl- 
vania V.  Wheeling  Bridge  Co,  18  How.  431. 

The  power  to  regulate  navigation  is  the  pow- 
er to  prescribe  rules,  in  conformity  with  wnich 
navigation  must  be  carried  on.  It  extends  to 
the  persons  who  conduct  it,  as  well  as  to  the 
instrument  used. 

Cooley  V.  Port  Wardens,  Phil,  12  How.  316. 

Is  the   power   to    regulate   commerce,    thus 

franted  to  the  Federal  government,  exclusive? 
n  (Hbhons  v.  Ogden,  the  court  says:  It  has 
been  concluded  that  as  the  word  to  regulate, 
implies  in  its  nature  full  power  over  the  thing 
to  oe  regulated,  it  excludes  necessarily  the  ac- 
tion of  all  others  that  would  perform  the  same 
operation  on  the  same  thing.  That  regulation 
is  designed  for  the  entire  result  applying  to 
those  parts  which  remain  as  they  were  as  well 
as  to  those  which  are  altered.  It  produces  a 
uniform  whole,  which  is  as  much  disturbed  and 
deranged  by  changing  what  the  regulating  pow- 
er designs  to  leave  untouched,  as  Uiat  on  which 
it  has  (grated.  There  is  great  force  in  the  ar- 
gument«  and  the  court  is  not  satisfied  that  it 
has  been  refuted. 

In  City  of  N.  7.  v.  Miln,  11  Pet  130,  which 
involved  the  constitutionality  of  an  act  requir- 
ing captains  of  vessels  arriving  in  the  port  of 
that  state  to  furnish  a  list  of  passengers^  etc., 
and  which  was  sustained  as  a  police  regulation, 
the  court  waived  the  examination  of  the  ques- 
tion whether  the  power  to  regulate  commerce 
be  or  be  not  exclusive  to  regulate  the  states. 
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In  commenting  on  this  ease,  Judge  Wayne 
says  that  the  power  to  he  exercised  under  state 
authority  was  after  the  passengers  have  landed. 
That  on  the  question  as  to  the  exclusiveness 
of  the  power,  the  judges  were  divided,  four  be- 
ing in  lavor  of  the  exclusiveness^  and  three  op- 
posed, and  to  this  state  of  opinion  was  owing 
the  waiver  above  quoted. 
7  How.  431. 

In  the  Passenger  Cases ,  7  How.  400,  Justice 
McLean  said:  The  power  to  regulate  com- 
merce, foreini  and  between  the  states,  was  vest- 
ed exclusively  in  Congress. 

Justice  Wavne:  This  power  "includes  navi- 
gation upon  the  high  seas  and  in  the  bays,  har- 
bors, lakes,  and  navigable  waters  within  the 
United  States,  and  any  law  by  a  state  in  any 
way  affecting  the  right  of  navigation,  or  sub- 
jecting the  exercise  of  the  right  co  a  condition, 
IS  contrary  to  the  grant"  (p.  414). 

Justices  Catron  and  Grier:  "That  Congress 
has  regulated  commerce  and  intercourse  with 
forei^  nations  and  between  the  several  statcfs 
by  willing  that  it  shall  be  free,  and  it  is  there- 
fore not  left  to  the  direction  of  each  state  in 
the  Union,  either  to  refuse  a  right  of  passage  to 
persons  or  property  through  her  territory,  or  to 
exact  a  duty  for  permission  to  exercise  it"  (p. 
464). 

In  Cooley  v.  Port  Wardens  of  Phil,  the  court 
says:  "Although  Congress  has  legislated  on 
the  subject  of  pilotage,  its  legislation  manifests 
an  intention,  with  a  single  exception,  not  to 
regulate  this  subject,  but  to  leave  its  regulation 
to  the  several  states.  To  these  precise  ques- 
tions, which  are  all  we  are  called  on  to  decide, 
this  opinion  must  be  understood  to  be  confined. 
It  does  not  extend  to  the  question  what  other 
subjects  under  the  commercial  power  are  under 
the  exclusive  control  of  Confess,  or  may  be 
regulated  by  the  states  in  the  absence  of  all 
congressional  legislation,"  etc 
12  How.  320. 

But  whether  this  power  is  exclusive  or  not, 
when  Congress,  in  pursuance  of  the  power,  pro- 
ceeds to  regulate  the  subject  matter,  it  neces- 
sarily includes  state  interference  with  the  same 
subject-matter. 

In  Houston  v.  Moore,  5  Wheat.  1,  the  court 
says :  "We  are  altogether  incapable  of  compre- 
hending how  two  distinct  wills  can  at  the  same 
time  be  exercised  in  relation  to  the  same  sub- 
ject, to  be  effectual  and  at  the  same  time  com- 
patible with  one  another." 

In  Prigg  v.  Commonicealth  of  Penn.  16  Pet. 
617,  the  language  of  the  court  is:  "If  Con- 
gress have  a  constitutional  power  to  regulate  a 
particular  subject,  and  they  do  regulate  it  in  a 
particular  manner  and  in  a  certain  form,  it 
cannot  be  that  the  state  legislatures  have  a 
right  to  interfere,  and  as  it  were  by  way  of 
complement  to  the  legislation  of  Congress,  to 
prescribe  additional  regulations,  and  what  they 
may  deem  auxiliary  provisions  for  the  same 
purpose.  In  such  a  case  the  legislation  of  Con- 
gress in  what  it  does  prescribe,  manifestly  indi- 
cates that  it  does  not  intend  that  there  snail  be 
any  further  le^slation  to  act  upon  the  subject- 
matter.  Its  silence  as  to  what  it  does  not  do, 
is  as  expressive  of  what  its  intention  is,  as  the 
direct  provisions  made  by  it. 

The  license  granted  to  the  steamer  to  carry 
on  the  coasting  trade,  is  a  grant  of  authority  to 
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do  whatever  it  purports  to  authorize.  The 
states  cannot  add  to  the  regulations  made  by 
the  paramount  authority,  nor  subtract  any- 
thing from  them. 

Oibhons  V.  Ogden,  9  Wheat  79;  The  Peo^^U 
V.  Brooks,  4  Den.  479. 

The  act  of  the  state  is  in  direct  conflict  with 
these  principles;  for,  in  effect,  it  declares  that 
vessels  engaged  in  foreign  commerce  or  the 
coasting  trade,  shall  not  navigate  ita  waters 
without  complying  with  a  condition  not  pre- 
scribed by  the  acts  of  Conn-ess.  If  the  state 
has  power  to  inflict  a  penalty  for  the  violation 
of  the  condition,  it  is  equally  authorized  to  use 
force  to  prevent  the  violation. 

It  is  not  pretended  that  the  act  is  based  on 
the  police  power  of  the  state;  neither  the  pres- 
ervation of  the  health,  morals,  nor  the  pence 
of  the  community  is  affected  by  it.  In  the  lan- 
guage of  the  supreme  court  of  the  state,  its  ob- 
ject is  merely  to  "advance  the  remedies  for 
torts  or  contracts  done  or  made  by  the  agents 
of  steamboats/'  etc. 

While  the  power  of  the  state  oiver  its  legal 
remedies  is  aomitted,  this,  like  the  taxing  pow- 
er of  the  state,  caimot  be  exercised  so  as  to  in- 
terfere with  the  power  delegated  to  Congress 
to  regulate  commerce. 

Broicn  y.  State  of  Maryland,  12  Wheat.  419; 
Hays  y.  Steamship  Company,  17  How.  599; 
Towboat  Company  v.  Steamboat  Company,  Law 
Reg.  March,  1857,  p.  284. 

The  act  of  Congress  of  29th  of  July,  1850, 
provides  the  mode  by  which  sales  and  transfers 
shall  be  made^  and  what  shall  be  the  evidence 
of  ownership,  while  the  act  of  the  state  disre- 
gards the  mode  thus  provided,  and  declares  a 
different  rule  shall  prevail  in  its  courts. 

Messrs.  C.  C.  Clay,  Jr.,  and  J.  T.  Taylor, 
for  defendants  in  error. 

1.  There  are  t^ree  cases  on  appeal  from  the 
supreme  court  of  Alabama  against  this  defend- 
ant, now  pending.  The  same  question  arises 
alike  in  all.  See  the  cases  reported  in  28  Ala. 
185.  The  only  question  to  be  determined  by 
this  court,  is  whether  the  act  of  the  legislature 
of  the  state  of  Alabama  is  in  violation  of  the 
Constitution  of  the  United  States. 

The  object  sought  and  the  evil  intended  to  be 
cured  by  the  act,  is  clearly  indicated  on  ita  face. 
The  narrow  and  shallow  channels  in  the  bay 
and  interior  rivers  of  Alabama,  required  the  aid 
of  legislative  protection.  Navigation  would  be 
impeded  by  the  sinking  of  wrecks,  discharged 
ballast,  etc.,  by  careless,  negligent  and  irrespon- 
sible seamen.  On  the  narrow  rivers  particular- 
ly, competition,  strife,  explosions  ana  collisions 
were  of  frequent  occurrence,  against  all  which 
the  legislature  found  it  necessary  to  provide 
for  the  safety  of  navigation,  and  the  protection 
of  the  life,  property,  and  rights  of  all  persons 
trading  or  navigating  the  waters.  But  the 
whole  of  these  police  regulations  were  rendered 
inefficient  and  irresponsible,  employees  rendered 
more  reckless,  from  the  fact  that  the  responsi- 
bility could  not  be  fixed  on  the  owner  and  real 
wrongdoer. 

To  remedy  this  the  act  referred  to  was 
passed.  The  act  does  not  in  any  way  prohibit, 
obstruct,  or  interfere  with  free  and  uncon- 
trolled navigation,  and  a  compliance  with  it 
would  not  injure,  but  would  encourage,  both 
domestic  and  foreign  trade  and  commerce. 
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Neither  Ib  the  law  partial;  It  acts  alike  on 
yl\t  and  is  for  the  benefit  and  protection  of  all. 

The  act»  therefore,  being  for  the  purpose  of 
carrying  out  and  rendering  effectual  the  undis- 
puted and  police  regulations  of  the  state,  is  it- 
self of  the  same  police  character  admitted  by 
undisputed  authority  to  be  within  the  power  of 
the  states. 

The  coasting  license  authorizes  the  naviga- 
tion of  the  waters,  and  the  carrying  on  of  trade 
and  commerce  within  the  states,  but  it  does  not 

Eretend  to  authorize  a  disregard  of  the  police 
iws  passed  by  the  states  for  the  observance  of 
its  own  citizens.  All  laws  for  the  protection 
of  life,  health,  and  property,  inspection  laws, 
and  laws  to  prevent  strife  and  confusion  in 
bays,  harbors,  and  rivers,  and  to  secure  the 
riflits  of  vessels  navigating  the  waters,  are  of 
tSt  kind. 

18  Ala.  185;  11  Pet.  102;  4  Sand.  492;  12 
How.  299;  7  Ired.  321;  16  B.  Mon.  699;  1  Park, 
a  R.  659,  583;  18  Miss.  283;  4  Rich.  286;  14 
Tez.  158;  5  Tex.  426;  31  Me.  360;  18  Conn. 
600;  32  Me.  383;  4  Qa.  26;  12  Conn.  7;  7  8hcp. 
353;  2  Spear,  769;  2  Pet.  251 ;  14  How.  574. 

The  legislature  of  New  York  passed  "An  Act 
Reauirinff  the  Master  of  Every  Vessel  Arriving 
at  New  York  from  a  Foreign  Port,  or  any  Port 
of  any  Other  of  the  States,  Under  Certain  Pen- 
alties, to  make  a  Report  in  Writing  Containing 
the  Names,  ete.,  of  all  Passengers?'  The  ship 
In  question  landed  passengers,  and  failed  and 
refused  to  file  a  report  as  required.  A  suit  was 
broiwht  for  the  penalty.  Tlie  defense  was  that 
the  law  was  unconstitutional;  but  It  was  held 
good,  by  the  Supreme  Court  of  the  United 
States,  at  a  police  law.  The  case  at  bar  and 
that  above  ated  differ  in  this  only — one  re- 
quires the  names  of  passengers  to  be  recorded, 
sad  the  other  requires  the  owners'  names  to  be 
recorded.  The  law  of  New  York  was  for  the 
proteetiovi  of  her  dtUens  only.  The  act  of  Ala- 
oama  was  for  the  mutual  benefit  of  all  persons 
and  vessels. 

2  Pet.  102;  2  Paine,  0.  C.  429. 

The  state  of  Pomsylvania  passed  an  aet  re- 
ouirinff  all  vessels  to  take  a  pilot,  and  on  re- 
tnsa],  to  pay  to  the  master  warden  of  the  pi- 
lots, for  the  use  of  the  society,  etc.,  one  half  the 
rcgolar  amount  of  pilotsge.  The  supreme 
court  of  Pennsylvania  and  the  Supreme  Court 
of  the  United  States  held,  that  this  law  was  not 
void  or  inconsistent  with  the  Constitution  or 
sny  of  the  acts  of  Congress. 

Oooley  ▼.  Port  WardetiB,  etc,  12  How.  299. 

In  the  ease  of  Veazie  ▼.  MooTf  14  How.  574, 
this  court  says :  'The  design  and  object  of  the 
clause  of  the  Constitution  under  consideration 
was,  to  establish  a  perfect  equality  between  the 
states,  and  to  prevent  unjust  discrimination, 
etc,  and  In  accordance  therewith  have  been  the 
expositions  of  this  court  in  the  decisions  quot- 
ed by  counsel,  etc 

In  nearly  all  the  cases  above  referred  to,  it  is 
held  that  a  state  has  the  right  to  make  im- 
provements in  its  navigable  waters,  in  order  to 
make  the  common  right  more  beneficial  to  all, 
and  to  pass  laws  for  mutual  protection. 

See,  also,  18  Conn.  500;  4  Rich.  286;  44  Tex. 
157 :  4  Sand.  462,  and  the  numerous  cases  there 
dted. 

2.  If  it  should  be  considered  that  the  act  ol  I 
22  How. 


Alabama  is  not  a  police  regulation,  still,  as  It 
is  necessary  for  the  protection  and  security  of 
the  rights  of  all  persons  trading  and  navigating 
the  rivers,  and  is  not  in  direct  conflict  wiUi  any 
act  of  Congress,  it  will  be  held  good.  It  was 
never  intended  by  Congress,  in  passing  general 
laws  for  all  the  waters  of  the  Union,  to  pro- 
hibit the  states  from  passing  such  other  regu- 
lations not  in  conflict,  that  might  be  found  nec- 
essary for  safe  and  peaceful  navigation  on  par- 
ticular streams  or  localities.  In  14  How.  206, 
it  is  said  that  ''the  grant  of  commercial  power 
to  Congress  does  not  forbid  the  states  from 
passing  laws,  not  in  conflict  with  the  acts  of 
Congress.  The  power  to  regulate  commerce 
includes  various  subjects,  upon  some  of  which 
there  should  be  uniform  rule,  and  upon  others 
different  rules  in  different  localities. 

In  the  case,  4  Sand.,  the  court,  after  com- 
menting on  the  authorities  of  the  Supreme 
Court  of  the  United  States,  says:  "If  any 
principle  may  be  deduced  from  the  decisions 
and  opinions  of  the  judges  of  that  high  tribu- 
nal, it  is  this:  that  each  state  may  pass  such 
laws  affecting  commerce  to  operate  within  its 
own  limits,  not  in  conflict  with  the  provisions 
of  the  Constitution  of  the  United  States  or  acts 
of  Congress,  as  are  necessary  for  the  preserva- 
tion of  the  life,  the  health,  the  personal  righte 
and  property  of  its  citizens,  and  of  those  enjoy- 
ing its  protection."  A  great  majority  of  the 
cases  alreadv  cited  hold  the  same  The  object 
of  the  aot  of  Alabama,  was  to  afford  all  passen- 
gers and  persons  trading  or  navigating  the  wa- 
ters, tome  certain  evidence  by  which  to  sustain 
their  riffhts  or  redress  their  wrongs,  and  * 
means  of  getting  at  the  secret  wrong-doers;  to 
give  fair  play  and  ready  redress  to  all.  Upon 
examining  this  aet  with  the  acts  of  Congress, 
it  will  be  seen  that  it  does  not  conflict  with  the 
acts  of  Congress;  it  is  rather  in  addition  or  In 
aid  of  the  objects  of  those  laws. 

3.  There  are  three  classes  of  these  cases  ap- 
pealed from  the  supreme  court  of  Alabama,  one 
of  which  was  engaged  in  running  from  Mobile 
to  Montgomery,  one  in  towing  vessels  in  and 
about  the  port  of  Mobile,  and  one  between  New 
Orleans  and  Montgomery.  As  to  the  first  two 
boats  mentioned,  they  are  domestic  vessels  en- 
tirely, running  on  our  own  waters  and  within 
our  limits,  and  so  regularly  occupied  and  en- 
gaged, and  not  between  the  ports  of  different 
states.  The  mere  fact,  therefore,  that  they 
happened  to  have  a  coasting  license  on  board, 
cannot  help  them.  The  Supreme  Court  of  the 
United  States,  in  14  How.  573,  says:  'These 
categories  are :  ( 1 )  Commerce  with  foreign  na- 
tions; (2)  commerce  among  the  several  states; 
(3)  commerce  with  the  Indian  tribes.  Taking 
the  term  'commerce'  in  its  broadest  acceptation, 
supposing  it  to  embrace  not  merely  traffic  but 
the  means  and  vehicles  by  which  it  is  prosecut- 
ed, can  It  properly  be  made  to  include  objects 
and  purposes  such  as  those  contemplated  by  the 
law  under  review  T  Commerce  with  foreign  na^ 
tions  must  signify  commerce  which,  in  some 
sense,  is  necessarily  connected  with  those  na- 
tions; transactions  which  either  immediately 
or  at  some  stage  of  their  progress,  must  be  ex- 
traterritorial. It  can  never  be  applied  to 
transactions  wholly  internal,"  etc. 
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Mr.  Justice  Kelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Alabama. 

The  suit  was  brought  by  the  plaintiffs  below, 
commissioners  of  pilotaee  of  the  harbor  of  Mo- 
bile, against  the  steamboat  Bagaby,  of  which 
Sinnot,  the  defendant,  was  master,  to  recover 
certain  penalties  for  a  violation  of  the  law  of 
the  state  of  Alabama,  passed  February  15,  1&54, 
entitled  "An  Act  to  Provide  for  the  Registra- 
tion of  the  Names  of  Steamboat  Owners." 

The  1st  section  of  the  act  provides  that  it 
shall  be  the  duty  of  the  owners  of  steamboats 
navigating  the  waters  of  the  state,  before  such 
boat  shall  leave  the  port  of  Mobile,  to  file  in 
the  office  of  the  probate  judge  a  statement  in 
writing,  setting  lorth  the  name  of  the  steam- 
boat and  of  the  owner  or  owners,  his  or  their 
place  or  places  of  residence,  and  their  interest 
therein,  which  statement  shall  be  signed  and 
sworn  to  by  the  owners,  or  their  agent  or  at- 
torney, and  which  statement  shall  be  recorded 
by  the  said  jud^  of  probate;  and,  also,  in  case 
of  a  sale  of  said  boat,  it  is  made  the  duty  of 
the  vendee  to  file  a  statement  of  the  change  of 
ownership,  his  place  of  residence,  and  the  in- 
terest transferred,  which  statement  shall  be 
signed  by  the  vendor  and  vendee,  his  or  their 
agent  or  attomev,  and  recorded  in  the  office  of 
the  aforesaid  judge. 

The  2d  section  provides,  that  if  any  person 
or  persons,  being  owner  or  owners  of  any  steam- 
boat, shall  run,  or  permit  the  same  to  hs  run  or 
navigated,  on  any  of  the  waters  of  the  state, 
839*]  'without  having  first  filed  the  statement 
as  provided  by  the  act,  he  or  they  shall  forfeit 
the  sum  of  $500,  to  be  recovered  in  the  name  of 
the  commissioners  of  pilotage  of  the  bay  of  Mo- 
bile, either  by  a  suit  against  the  owners  or  by 
attachment  against  the  boat,  the  one  half  to  the 
use  of  the  commissioners,  and  the  other  half  to 
the  person  or  persons  who  shall  first  inform 
said  commissioners. 

The  steamboat  Bagabj  in  question  was  seized 
and  detained  under  this  act  until  discharged, 
on  a  bond  being  |^ven  to  pay  and  satisfy  any 
judgment  that  might  be  rendered  in  the  suit. 
A  judgment  was  subsequently  rendered  against 
the  vessel  in  the  city  court  of  Mobile,  for  the 
penalty  of  $500,  with  costs,  which,  on  an  appeal 
to  the  Supreme  Court,  was  affirmed. 

The  material  facts  in  the  case  are,  that  the 
steamboat  was  euga^d  in  navigation  and  com- 
merce between  the  city  of  New  Orleans,  in  the 
state  of  Louisiana,  and  the  cities  of  Montgom- 
ery and  Wetumpka,  in  the  state  of  Alabama, 
and  that  she  touched  at  the  city  of  Mobile  only 
in  the  course  of  her  navigation  and  trade  be- 
tween the  ports  and  places  above  mentioned; 
that  she  was  an  American  vessel,  built  at  Pitts- 
burg, in  the  state  of  Pennsylvania,  and  wa& 
duly  enrolled  and  licensed  in  pursuance  of  the 
laws  of  the  United  States,  and  had  been  regu- 
larly cleared  at  the  port  of  New  Orleans  for  the 
ports  of  Montgomery  and  Wetumpka,  whither 
she  was  destined  at  the  time  of  the  seizure  and 
detention  under  the  act  in  question. 

The  plaintiffs  in  error,  the  master,  and  stip- 
ulators in  the  court  below,  insist  that  the  judg- 
ment rendered  against  them  is  erroneous,  upon 
the  ground  that  the  statute  of  the  legislature 
of  the  state  of  Alabama  is  unconstitutional  and 
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void,  it  being  in  conflict  with  that  clause  in  the 
Constitution  which  confers  upon  Congress  the 
power  "to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  states,"  and  the 
acts  of  Congress  passed  in  pursuance  thereof. 
The  act  of  Congress  relied  on  is  that  of  tho 
18th  February,  1793  (1  Stat,  at  L.  306),  pro- 
viding for  the  enrolment  and  license  of  vessels 
engaged  in  the  coasting  trade.  The  force  and 
effect  of  this  act  was  examined  in  the  case  of 
Gibbons  v.  Ogden,  9  Wheat,  pp.  210,  214,  and 
it  was  there  held  that  vessels  enrolled  and  li- 
censed in  pursuance  of  it  had  *conf erred  ^*840 
upon  them  as  full  and  complete  authority  to 
carry  on  this  trade  as  was  in  the  power  of  Con- 
gress to  confer. 

The  Chief  Justice  sa3rs  (speaking  of  the  Ist 
section) :  "This  section  seems  to  the  court  to 
contain  a  positive  enactment  that  the  vessels  it 
describes  shall  be  entitled  to  the  privileges  of 
Rhips  or  vessels  employed  in  the  coasting  trade. 
These  privileges  cannot  be  separated  from  the 
trade,  and  cannot  be  enjoyed  unless  the  trade 
may  be  prosecuted."  Aeain ;  the  court  say,  to 
construe  these  words  otherwise  than  aa  entit- 
ling the  ships  or  vessels  described  to  carry  on 
the  coasting  trade  would  be,  we  think,  to  disre- 
gard the  apparent  intent  of  the  act.  And 
again;  speaking  of  the  license  provided  for  in 
the  4th  section,  the  word  "license"  means  per- 
mission or  authority;  and  a  license  to  do  anv 
particular  thing  is  a  permission  or  authority  to 
do  that  thing,  and  if  granted  by  a  person  har- 
ing  power  to  grant  it,  transfers  to  the  grantee 
the  right  to  do  whatever  it  purports  to  author- 
ize, ft  certainly  transfers  to  him  all  the  right 
which  the  grantor  can  transfer,  to  do  what  is 
within  the  terms  of  the  license. 

The  license  is  general  in  its  terms  according 
to  the  form  given  in  the  act  of  Congress:  "Li- 
cense is  hereby  granted  for  the  said  steamboat 
(naming  her)  to  be  employed  in  carrying  on 
the  coasting  trade  for  one  year  from  the  date 
hereof,  and  no  longer." 

In  the  case  already  referred  to,  it  was  denied 
in  the  argument  that  these  words  authorised  a 
voyage  from  New  Jersey  to  New  York.  The 
court  observed,  in  answer  to  this  objection:  It 
is  true  that  no  ports  are  specified;  but  it  is 
equally  true  that  the  words  are  perfectly  intel- 
ligible, and  do  confer  such  authority  as  un- 
questionably as  if  the  ports  had  been  men- 
tioned. The  coaating  trade  is  a  term  well  un- 
derstood. The  law  has  defined  it,  and  all  know 
its  meaning  perfectly.  The  act  describes  with 
great  minuteness  the  various  operations  of  ves- 
sels engafi;ed  in  it;  and  it  cannot,  we  think,  be 
doubted  that  a  voyage  from  New  Jersey  to  Nev 
York  is  one  of  those  operations. 

()n  locking  into  the  act  of  Congress  regulat- 
ing the  coasting  trade,  it  will  be  founa  that 
manv  conditions  are  to  be  complied  *with  r*Ml 
by  tne  owners  of  vessels,  before  the  granting  of 
the  enrolment  or  license.  1.  The  vessel  muit 
possess  the  same  qualifications,  and  the  sanM 
requisites  must  be  complied  with,  as  are  made 
necessary  to  the  re^stering  of  ships  or  vessels 
engaged  in  the  foreign  trade  by  the  act  of  De* 
cember  ai,  1792  (1  Stat,  at  L.  287).  These 
conditions  are  many  and  important,  as  will  be 
seen  by  a  reference  to  the  act.  2.  A  bond 
must  be  given  by  the  husband,  or  managing 
owner,  and  the  master,  with  sureties  to  the  sat* 
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^  of  the  collector,  conditioned  that  such 

WBci  shall  not  be  employed  in  any  trade  by 
irhkh  the  United  States  shall  be  defrauded  of 
ito  revenues;  and  also  the  master  must  make 
9ath  that  he  is  a  citizen  of  the  United  States; 
that  the  license  shall  not  be  used  for  anv  other 
ressel  or  any  other  employment  than  that  for 
iriiich  it  is  granted,  or  m  any  trade  or  business 
in  fraud  of  the  public  revenues,  as  a  condition 
to  the  granting  of  the  license.  These  are  the 
guards  and  restraints,  and  the  only  guards  and 
restraints  which  Congress  has  seen  nt  to  annex 
to  the  privileges  of  ships  and  vessels  en^ged 
in  the  coasting  trade,  and  upon  a  compliance 
with  which,  as  we  have  seen,  as  full  and  com- 
plete authority  is  conferred  by  the  license  to 
carry  on  the  trade  as  Congress  is  capable  of 
eonferrinff. 

Now,  the  act  of  the  lepslature  of  the  state 
ftf  Alabama  imposes  another  and  an  additional 
eondition  to  the  privilege  of  carrying  on  this 
trade  within  her  waters,  namely :  the  filing  of  a 
itatement  in  writing,  in  the  office  of  the  pro- 
bate judge  of  Mobile  county,  setting  forth :  ( 1 ) 
nie  name  of  the  vessel;  (2)  the  name  of  the 
Ofwner  or  owners;  (3)  his  or  their  place  or 
plmoes  of  residence  and  (4)  the  interest  each 
nns  in  the  vessel.  Which  statement  must  be 
■worn  to  by  the  party  or  his  agent  or  attorney. 
And  the  like  statement,  mutatis  mutandis,  is 
required  to  be  made  each  time  a  change  of 
cwueis  of  the  vessel  takes  place.  Unless  this 
eondition  of  navigation  ana  trade  within  the 
waters  of  Alabama  is  complied  with,  the  vessel 
ii  forbidden  to  leave  the  port  of  Mobile,  under 
the  penalty  of  $500  for  each  offense. 

If  the  interpretation  of  the  court,  as  to  the 
force  and  effect  of  the  privileges  afforded  to  the 
Teasel  by  the  enrolment  and  license  in  the  case 
•f  Oihbons  T.  Ogden  are  to  be  maintained 
S4S*]  *it  can  require  no  argument  to  show  a 
direct  conflict  between  this  act  of  the  state  and 
the  act  of  Congress  regulating  this  trade.  Cer- 
tainly, if  this  state  law  can  be  upheld,  the  full 
enjoyment  of  the  right  to  carry  on  the  coasting 
trade,  as  heretofore  adjudged  by  this  court, 
imder  the  enrolment  and  license,  is  denied  to 
the  vessel  in  question. 

If  anything  further  could  be  necessary,  we 
Blight  refer  to  the  enrolment  prescribed  by  the 
aet  of  Congress,  by  which  it  is  made  the  duty 
of  the  owner  to  furnish,  under  oath,  to  the 
eol lectors,  all  the  information  required  by  this 
state  law,  and  which  is  incorporated  in  the 
body  of  the  enrolment.  Congress,  therefore, 
has  legislated  on  the  very  subject  which  the 
•tate  iMct  has  undertaken  to  regulate,  and  has 
Ihnited  its  regulation  in  the  matter  to  a  regis- 
try at  the  home  port. 

It  has  been  argued,  however,  that  this  act  of 
the  state  is  but  the  exercise  of  a  police  power, 
which  power  has  not  been  surrendered  to  the 
general  government,  but  reserved  to  the  states; 
and  hence,  even  if  the  law  should  be  found  in 
oonfliet  with  the  aet  of  Congress,  it  must  still 
be  regarded  as  a  valid  law,  and  as  excepted 
#ot  of  and  from  the  commercial  power. 

This  poTition  is  not  a  new  one;  it  has  often 
been  presented  to  this  court,  and  in  every  in- 
stance the  same  answer  given  to  it.  It  was 
strongly  pressed  in  the  New  York  case  of  Oib- 
hons  ▼.  Ogdet^  The  court,  in  answer  to  ity 
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observed:  '^t  has  been  contended,  that  if  a 
law  passed  by  a  state,  in  the  exercise  of  its  ac- 
knowledged sovereignty,  comes  in  conflict  with 
a  law  passed  by  Congress  in  pursuance  of  the 
Constitution,  they  affect  the  subject  and  each 
other,  like  equal  opposing  forces."  But,  the 
court  say,  the  framers  of  the  Constitution  fore- 
saw this  state  of  things,  and  provided  for  it, 
by  declaring  the  supremacy  not  only  of  itself, 
but  of  the  laws  made  in  pursuance  of  it.  The 
nullity  of  any  act  inconsistent  with  the  Consti- 
tution is  produced  by  the  declaration  that  the 
Constitution  is  the  supreme  law.  The  appropri- 
ate application  of  that  part  of  the  clause  which 
confers  the  same  supremacy  on  laws  and  treat- 
ies, is  to  such  acts  of  the  state  legislatures  as 
do  not  transcend  their  powers,  but,  though 
enacted  in  the  execution  of  acknowledged 
state  powers,  interfere  with,  or  are  contrary 
*to,  the  laws  of  Congress,  made  in  pur-  [*843 
suance  of  the  Constitution,  or  some  treaty  made 
under  the  authority  of  the  United  States.  In 
every  such  case,  the  act  of  Congress  or  treaty 
is  supreme;  and  the  law  of  the  state,  though 
enacted  in  the  exercise  of  powers  not  contro- 
verted, must  yield  to  it.  The  same  doctrine 
was  asserted  in  the  case  of  Broum  v.  The  State 
of  Maryland,  12  Wheat,  pages  419,  449.  and  in 
numerous  other  cases.  5  How.  pp.  573,  574, 
579,  581;  2  Pet.  251,  252;  4  Wheat,  pp.  405, 
406,  436. 

We  agree,  that  in  the  application  of  this 
principle  of  supremacy  of  an  act  of  Congress 
in  a  case  where  the  state  law  is  but  an  exercise 
of  a  reserved  power,  the  repugnance  or  conflict 
should  be  direct  and  positive,  so  that  the  two 
acts  could  not  be  reconciled  or  consistently 
stand  together;  and  also  that  the  act  of  Con- 
gress should  have  been  passed  in  the  exercise 
of  a  clear  power  under  the  Constitution,  such 
as  that  in  question. 

The  whole  commercial  marine  of  the  country 
is  placed  by  the  Constitution  under  the  regula- 
tion of  Congress,  and  all  laws  passed  by  that 
body  in  the  regulation  of  navigation  and  trade, 
whether  foreign  or  coastwise,  is  therefore  but 
the  exercise  of  an  imdisputed  power.  When, 
therefore,  an  act  of  the  legislature  of  a  state 
prescribes  a  regulation  of  the  subject  repugnant 
to  and  inconsistent  with  the  regulation  of  Con- 
gress, the  state  law  must  give  way;  and  this, 
without  regard  to  the  source  of  power  whence 
the  state  legislature  derived  its  enactment. 

This  paramount  authority  of  the  act  of  Con- 
gress is  not  only  conferred  by  the  Constitution 
itself,  but  is  the  logical  result  of  the  power 
over  the  subject  conferred  upon  that  body  by 
the  states.  They  surrendered  this  power  to  the 
general  government;  and  to  the  extent  of  the 
fair  exercise  of  it  by  Congress,  the  act  must  be 
supreme. 

The  power  of  Congress,  however,  over  the 
subject  does  not  extend  further  than  the  regu- 
lation of  commerce  with  foreign  nations  and 
among  the  several  states.  Beyond  these  limits 
the  states  have  not  surrendered  their  power 
over  the  subject,  and  may  exercise  it  independ- 
ently of  any  control  or  interference  of  the  gen- 
eral government;  and  there  has  been  much 
'controversy,  and  probably  will  continue  [*844 
to  be,  both  by  the  bench  and  the  bar,  in  fixing 
the  true  boundary  line  between  the  power  A 
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Congress  under  the  commercial  grant  and  the  On  appeal  to  the  Supreme  Court,  this  decree 

power  reserved  to  the  states.    But  in  all  these  was  affirmed;  whereupon  the  defendants  sued 

discussions,  or  nearly  all  of  them,  it  has  been  out  this  writ  of  error. 

admitted,    that    if   the    act   of    Congress    fell  A  further  statement  of  the  case  appears  in 

clearly  within  the  power  conferred  upon  that  t^«  opinion  of  the  court. 

body  by  the  Constitution,  there  was  an  end  of  See,  also,  the  preceding  awe. 

the  controversy.    The  law  of  Congress  was  su-  ^•'-  ^'  PliiUlP*  lor  plaintiffs  m  error. 

preme.  Messrs,  O.  O.  Olmy,  Jr.,  and  J*  T.  Taylor 

These  questions  have  arisen  under  the  quar-  ^o^  defendants  in  error, 

antine  and  health  laws  of  the  states— laws  im-  ^^ ,  **>«  argument,   see  argument   of   same 

posing  a   Ux   upon   imporU   and   passengers,  counsel  in  the  preceding  cause, 
admitted  to  have  been  passed  under  the  police 

power  of  the  states,  and  which  had  not  be«i  ^r.  Justice  ITeUo.  delivered  the  opinion  of 

surrendered  to  the  general  government.    The  jjj_  c^nrt- 

laws  of  the  states  have  be«i  upheld  by  the  ^hj,  j,'^  ^jj  ^^  ,„„,  ^^  ^^^^  ^^^^^  ^^ 

court,  except  w  cases  where  they  were  in  con-  ^^  ^^^^  ,^^^  ^,  Alabama. 

^"^iZ'  '**»l*  .1^^   T^  ^/      *  court  to  be  in  ^he  case  is,  in  aU  respects,  like  the  one  just 

conflict,  with  the  art  of  Congress.  decided  except  it  is  insisted  that  the  steamboat 

Upon  the  whole,  •fter  the  maturest  considera-  ^^^  employ^  as  a  lighter  and  towboat  upon 

tion  the  court  have  been  able  to  give  to  Oie  ^^t,„  ^thin  the  sUti  of  Alabama,  and  th«e- 

ease,  we  are  constramed  to  ho  d,  that  the  art  f^^^  ^    ^  exclusively  in  the  domestio  trade 

of  legislature  of  the  sUte  is  in  conflirt  with  ^^  comiMrce  of  the  state 

the  Constitution  and  law  of  the  United  SUtea  According  to  the  admitt^  state  of  facts,  this 

and.  therefore,  void.  ^^^^  ^^^  ^^^  ,„  lightering  goods  from  and 

TL.  .-uj/ux.*  of  f&.  OO..W  i.«io.-  i.  „mmM,m.ji  *<>  vcBsels  anchorcd  in  the  lower  bay  of  Mobile* 

!•*•  )Md9rM»*  0/  «*•  court  6«loii;  tf  rw«r««i.  ^^^  ^^^  ^^^^  ^^  ^^  ^^  ^^  in  towing  vee- 

sels  anchored  there  to  and  from  the  city,  and,  in 

some  instances,  towing  the  same  beyond  the 

""^~"~  outer  bAr  of  the  bay,  and  into  the  gulf  to  the 

distance  of  several  miles.    This  boat  was  duly 

enrolled  and  licensed  to  carry  on  the  coasting 

PHIKEAS  0.  FOSTER,  Roger  A.  Heime,  and  trade  at  the  time  she  was  engaged  in  this  bosi- 

George  J.  Blakeslee,  Owners  of  the  Steam-  ness,  and  of  the  seizure  under  the  state  law. 

boat  Swan,  Plffs,  in  Err,,  It  also  appears  from  the  answer,  and  which 

V.  facts  are  admitted  to  be  true,  that  the  port  of 

GORHAM  DAVENPORT  et  al..  Commissioners  Mobile  is  resorted  to  and  frequented  by  ships 

of  Pilotage  of  the  Bay  and  Harbor  of  Mobile,  and  vessels,  of  different  size  in  tonnage,  en- 

Li6t«.  gaged  in  the  trade  and  commerce  of  the  United 

States  with  foreign  nations  and  among  the  sev- 

(See  8.  C.  22  How.  244-246.)  f"^  "*»**«'  "»**  *^*  T^'  **  '^^  •«•  ^ 

tonnage  are  accustomed  to  come  up   to  the 

A^.^>»4  ^   n^^^^^*  «.*^       Ai«     jm:       j  wharves  of  the  city  and  discharge  their  eargo^ 

amnoi  V.  Davenport,  ante,  p  24S,  affirmed.  ^ut  that  Urge  vessds  frequenting  said  port  e^ 

not  come  up,  on  account  of  the  shallowness  ol 

V.  S^25Srt  ^£iie!SSr^  "^®  *^*  **°®  ®'  ®^°*  *^^®  yfAteru  in  some  parts  of  the  bay,  and  are 

*  This  steamboat  was  'employed  in  aid  of  vessels  compelled  to  anchor  at  the  lower  bay,  and  to 

eogased  in  the  foreign  or  coastwise  trade,  either  in  discharge  and  receive  their  cargo  by  lighters; 

2fo  ♦!l*XS7*  ^iJ^tl!'  ^^'^StJ^^i?^  ^^^,^^  ^.®  ''^l  and  that  the  steamboat  of  daimanU  was  en- 

Sllr^Jo^agJ:  ""^'"^  """^  *^'  *^'  prolongation  of  ^^   ^  lightering  goods  to  and  from  said 

The   case,   therefore,   is  not  distinguishable  in  vessels,  and  in  towing  vessels  to  and  from  the 

principle  from  the  one  above  referred  to.  lower  bay  and  the  wharves  of  the  city. 

*It  is  quite  apparent,  from  the  facts  [*246 

Argued  Deo.  7, 1859.        Decided  Deo,  27,  1859.  admitted  in  the  case,  that  this  steamboat  was 

employed  in  aid  of  vessels  engaged  in  the  for- 

IN  ERROR  to  the  Supreme  Court  of  the  SUte  ^^^  ^^  coastwise  trade  and  commeroe  of  the 

of  Alabama.  United  States,  either  in  the  delivery  of  their 

This  was  an  action  in  the  nature  of  a  libel  cargoes,  or  in  towing  the  vessels  themselves  to 

filed  in  the  city  court  of  Mobile,  in  the  state  ^^^  P®^  ®'  Mobile.    The  character  of  the  navi- 

of  Alabama,  by  the  commissioners  of  pilotage,  g^tion  and  business  in  which  it  was  employed 

for  the  bay  and  harbor  of  Mobile,  against  the  cannot  be  distinguished  from  that  in  which  the 

Steamboat  Swan,  claiming  $600  for  violation  of  vessels  it  towed  or  imloaded  were  engaged.  The 

an  act  entitled,  "An  Act  to  Provide  for  the  lightering  or  towing  wap  but  the  prolongation 

Registration  of  Steamboats  Owner,"  approved  ®'  *^®  voyage  of  the  vessels  assisted  to  their 

February  15,  1854.  port  of  destination.    The  case,  therefore,  is  not 

The  case  having  been  submitted  to  the  court  distinguishable  in  principle  from  the  one  above 

on  an  agreed  statement  of  facts,  a  decree  was  referred  to. 
entered  in  favor  of  the  libelants  for  the  said 

Mnount,  with  costs.  Judgment  of  the  court  helow  reversed. 
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earnliigi  of 
bli  remcd7  li  In 


EBER  B.  WARD,  Survivor  of  Himielt  and 
Sun'l  Ward,  Deceased,  Owner  oi  the  BUam- 
bokt  Detroit,  jlppl., 

CHAHLES  THOMPSON. 

<8««  8.  C  22  How.  SBO-334.) 
il^Mtralty  hai  no  jttri*Hotion  of  eonlract  of 

partn«nkip  in  a  tUji — wJiat  it  tuck  partner- 

(hip. 

A  court  ot  idmirKltr  will  not  anuuie  Jurlidlc- 
don  ot  tt  eootract  ot  paitnerMhlp  In  ~"  ~ 

If  tiie  partT  dolre*  u 
■  court  ol  cbujcerr. 

It  hU  complalat  b«  for  i  bre«eh  of  loma  tade- 
poident  coTcnut,  ha  Ihoald  «ek  hli  remedr  In  ■ 
court  ot  eommuii  law. 

Where  tbs  parties  hare  Joined  together  to  earrj 
oo  a  certain  adTCnture  or  trade,  toi  their  mutual 
proDt — ooe  contrlbntlng  the  veuel,  the  otber  bU 
■kill,  labor  and  experience,  etc.,  and  tbere  it  a 
commanlen  of  proflta,  on  a  ilied  ratio,  It  la  a  part- 

Of  nicb  a  contract,  ■  conrt  of  admlraltr  baa  no 
Jnrladlction. 

Submitted  pM.  13,  1859.  Deoided  D«o.  87, 1869. 

APPEAL  from  the  Circuit  Court  of  the  United 
6t«t««  for  the  Diatrict  of  Micbigao. 

The  libel  in  thia  ease  was  filed  in  the  diatrict 
court  ot  the  United  Slntea  for  the  district  of 
Michigan,  by  the  appellant,  against  Charles 
ThomiHion,  the  appellee,  for  breach  of  n  certain 
contract. 

The  libel  allied  "that  in  the  month  of  June, 
]S52,  the  libelant  and  Samuel  Ward  chartered 
the  steamboat  Detroit  to  said  Thompson  tor 
two  years  as  follows:  This  libelant  was  to 
furniah  said  iteamboat  to  said  Thompson  in 
good  order  and  condition,  which  be  oomplied 
with  in  all  respects.  The  said  ThompsoD  waa 
to  ran  i«id  boat  between  Penetanguiahene  and 
othar  porta  on  the  Georgian  bay  and  the  Sault 
Ste.  Marie,  oa  a  passenger  and  freight  boat. 
Tlat  he  was  to  employ  good,  careful,  and  com- 
pet«it  officera  and  men  on  board  of  said  boat, 
except  the  elerk,  who  was  to  be  employed  by 
thia  libelant.  That  the  clerk  was  to  receive  all 
tbe  Ckmings  of  said  boat;  and  after  paying  her 
n,  to  remit  the  first  net  te.OOO,  to  this 


libelant,  and  one  halt  of  the  further  net  pro- 

These  allE^tiona  formed  the  substance  ot 
the  contract  in  question. 

A  preliminary  motion  by  the  respondent, 
Thompson,  to  dismisB  the  libel  waa  made  and 
heard  on  the  ground  that  the  contract  was  one 
of  partnership.  The  court  held  otherwise.  The 
cause  was  then  heard  on  the  merits,  and  the 
court  dismissed  the  libel  on  the  ground  that 
Ward  had  himself  violated  the  contract  by  in- 
stigating a  aeizure  by  the  United  States  col- 
lector, and  by  not  restoring  the  boat  afterwards 
to  Thompson.  The  libelant  tliereupon  appealed 
to  the  mrcuit  court,  which  court  affirmed  the 
decree  below,  but  on  a  different  ground,  to  wit; 
on  the  ground  that  tlie  contract  was  one  ot 
partnership,  and  the  court  had  no  jurisdiction. 

From  ttus  decree  Ward  has  appealed  to  thia 

A  further  statement  of  the  case  appears  in 
the  opinion  ot  the  court. 

Messrt,  John  B.  Nawberrr  and  A.  Baa- 
■ell,  for  appellant. 

We  submit  that  the  district  court  has  juria- 
dictiOD  over  contracts  relating  to  vessels  en- 
gaged in  foreign  trade  upon  the  lakes,  iudo- 
pendently  of  the  act  of  February  28,  1846,  by 
virtue  01  the  Federal  Constitution  and  the  judi- 
ciary act  ot  September  24.  1TS9.  In  other 
words,  the  admiralty  jurisdiction  embraced  the 
laicea  and  other  navigable  waters,  and  was  not 
confined  to  tide  waters.  This  doctrine  is  fully 
stated  in  the  cose  of  The  Oenetee  Chitf,  12 
How.  443,  and  it  is,  we  submit,  the  correct 
doctrine. 

2  Conk.  Adm.  p.  16. 

If  this  be  so,  then  the  act  of  1S46  is  merely 
declaratory  of  the  previous  law,  so  far  as  it 
goes. 

It  cannot  be  considered  a  restraining  act,  so 
far  as  to  exclude  jurisdiction  not  embraced 
within  ita  terms;  for  it  purports,  and  was  evi- 
dently intended,  to  be  an  enlarging  act. 

The  contract  in  question  was  a  species  of 
charter-party,  in  which  the  owner  parts  witb 
the  entire  poaeession  to  the  charterer. 


NOTB.^ff*iro»v 


turitdtottan 

Is  a  C.  A. 


S4Ti  27  C.  ( 


t  operation  of  law.  aealnst  t 


. .,, i«it  a  eoii»niii>4t|r  of  projltt  or*. 

uUt  a  partiuriMp,-  emceptiotu. 
To  cmutltDte  a  partnerablp  there  must  be  a  com- 


clted.    QUI  J. 

arUdpates  In 
ins  ot  a  port- 
144  :  Perty  t. 

;  Is  Ves.  56 : 

rtlclpatlon  tn 
proDts  creates  a  partnership  as  towards  third  per- 
sona, bag  no  application  to  a  ease  of  mere  service 
or  special  ageDcr,  where  the  employee  haa  no  power 
In  the  arm  and  no  sncb  Interest  In  the  proflts  ss 
will  enable  him  to  go  Into  a  court  of  equity  to  en- 
(OTCe  a  Ilea  for  the  same,  or  to  compel  an  acconaL 
Berthold  V.  Ooldimltb,  65  U.  S.  post.  TS2. 

Share  of  the  proQts  as  Intereat  on  money  loaned, 
or  for  services,  does  not  cooitttate  a  partoershlp. 
PleaaanCB  t.  Fants.  22  Wall.  116;  In  Re  Franela.  S 
8awy.  £86.  T  Bank.  Reg.  S6S :  BIselow  v.  Blllat. 
1  Cliff.  24  :  Moore  T.  Walt  9  Bank.  Re«.  402 :  In 
Re  Ward,  2S  Int.  Rev.  Ree.  289.  S  Bep.  186;  /n  Re 
Blumentbal.    18   Bank.    Re;.   56S. 

An  agreement  between  two  personi  that  one  ta  ta 

devote  biB  time  to  the  maQaracture  of  soods  and 

receive  for  hi*  ■» rvieei  one  half  of  the  profits  from 

IS  a  partnerahip  may  arise    sales  of  one  of  t^ •'■' * — ' — *   -" — 
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Supreme  Court  of  the  United  States. 


Dec.  Term, 


Drinkwater  v.  The  Spartan,  1  Ware,  149,  166; 
The  Phebe,  I  Ware,  263;  Marcadier  v.  Chesa- 
peake Ins.  Co,  8  Cranch^  39,  49;  Clarkson  v. 
Edes,  4  Cow.  470,  476. 

The  contract  was  maritime  in  its  nature,  and 
to  be  performed  wholly  on  the  sea. 

From  the  nature  of  the  case,  no  maritime 
lien  exists;  nor  is  any  claimed  here.  Our  only 
remedy  is  in  personam. 

The  action  is  between  a  citizen  and  an  alien, 
so  that  the  Federal  courts  have  jurisdiction. 

Messrs.  OeorKe  E.  Hand  and  Oeorse  V. 
N.  Iiothrop,  for  appellee: 

The  district  court  had  no  jurisdiction  in 
admiralty,  of  this  cause. 

T)ie  district  court  has  no  |^eneral  admiralty 

i'urisdiction.  It  possesses  jurisdiction  solely  by 
he  act  of  Congress  of  February  26,  1845.  This 
objection  was  not  taken  below.  Before  the  de- 
cisions of  this  court  at  the  last  term,  an  impres- 
sion prevailed  that  the  act  of  Congress  was  to 
be  construed  with  greater  latitude.  But  those 
decisions  have  indicated  the  limitations. 

Allen  V.  yetoherry,  62  U.  S.   (21  How.)  244. 

And  it  is  never  too  late  to  interpose  this 
objection. 

Cutl^  V.  Roe,  7  How.  729. 

We  also  insist  that  the  Wards  and  Thomp- 
son were  partners  imder  the  agreement  of 
June  10,  1852;  and  that  this  court  has  no 
jurisdiction  of  partnership  matters. 

We  insist  that  the  libelant  is  estopped  to 
deny  the  partnership.  It  was,  before  this  libel 
was  filed,  res  adjudicator 

The  very  question  had  arisen  in  a  civil  action 
brought  by  Thompson  against  the  Wards  in 
the  Queen's  Bench  of  Canada.  The  point  wa8 
expressly  raised  by  the  Wards,  ruled  in  their 
favor,  and  they  had  the  benefit  of  it. 

See  Sto.  Confl.  Laws,  §§  604,  609;  1  Greenl. 
£v.  f  §  22,  207. 

As  to  whether  the  contract  in  question  was  a 
partnership,  see  Coll.  on  Part.  2,  13;  Champion 
V.  DosttDiok,  18  Wend.  183. 

The  last  American  edition  of  Coll.  Part, 
brings  together  nearly  the  whole  learning  of 
the  American  and  English  law  on  this  subject. 

Book  1,  ch.  1,  f  1. 


But  as  we  understand  it,  this  point  hai  been 
passed  on  in  this  court  in  late  decisions. 

Vandewater  v.  Mills,  60  U.  S.  (19  How.)  82; 
Grant  v.  Poillon,  61  U.  S.  (20  How.)  162. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

The  articles  of  agreement  containing  the  con- 
tract, which  is  the  subject  matter  of  this  suit, 
are  denominated  in  the  libel  a  charter-party  of 
the  steamboat  Detroit  to  respondent.  The  an- 
swer denies  that  he  had  chartered  the  Teasel, 
and  alleges  that  the  writing  declared  on  is  a 
contract  of  partnership,  and  *not  a  [*333 
charter-party.  The  circuit  court  agreed  witli 
the  respondent  as  to  the  construction  of  the 
contract,  and  conseauentlv  dismissed  the  bill. 

A  court  of  admiralty  takes  cognizance  of  cer- 
tain questions  between  part  owners,  as  to  the 
possession  and  employment  of  the  ship,  but  will 
not  assume  jurisdiction  in  matters  of  account 
between  them.  The  Orleans  v.  Phoebus,  11  Pet. 
175.  It  is  not  disputed  that  a  contract  of 
partnership  in  the  earnings  of  a  ship  cornea 
within  the  same  category.  If  the  party  desires 
an  account,  his  rem^y  is  in  a  court  of  chan- 
cery. If  his  complaint  be  for  a  breach  of  some 
independent  covenant,  he  should  seek  his  rem- 
edy m  a  court  of  common  law. 

A  charter-party  is  defined  to  be  **a  contract 
by  which  a  ship,  or  some  principal  part  thereof, 
is  let  to  a  merchant,  for  the  conveyance  of 
goods  on  a  determined  voyage  to  one  or  more 
places." 

A  contract  of  partnership  is  where  parties 
join  together  their  money,  goods,  labor,  or 
Hkill,  for  the  purposes  of  trade  or  gain,  and 
where  there  is  a  community  of  profits. 

The  only  characteristics  of  a  charter-party  to 
be  found  in  this  contract  are,  that  the  subject 
of  it  is  a  ship,  and  that  libelants  are  owners. 
There  is  no  letting  or  hiring  of  the  ship  to  the 
respondent  for  a  given  voyage,  to  be  employed 
by  him  for  his  own  profit.  On  the  contrary, 
the  Wards  contributed  a  steamboat,  to  be  put 
into  a  line  for  freight  and  passengers,  which 
has  also  a  contract  for  carrying  the  mail. 
Thompson  contributes  the  good  will  of  an  es- 


not  constitute  a  partnership,  inter  se.  Moore  r. 
Allison,  14  Week.  Dig.  265. 

Where  R.  advanced  to  M..  a  showman,  $700,  upon 
the  agreement  that  after  the  payment  of  all  expen- 
ses R.  was  to  receive  back  the  $700,  and  one  half  of 
the  net  profits,  held,  that  R.  and  M.  were  partners 
as  to  third  person.  Irrespective  of  any  agreement 
to  the  contrary  between  themselves.  Haas  v. 
Roat,  26  Hon.  682;  16  Hun,  626. 

A  person  who  has  no  interest  in  the  business  of  a 
firm  nor  in  the  capital  Invested,  save  that  he  is  to 
receive  a  share  of  the  profits  for  money  loaned  for 
the  benefit  of  the  business  is  not  a  partner,  and  Is 
not  liable  as  such.  Curry  v.  Fowler,  87  N.  Y.  83, 
13  Week.  Dig.  287.  41  Am.  Rep.  Arg  46  N.  Y. 
Super.  (14  J.  &  S.)  196 ;  Richardson  v.  Hughitt,  76 
K.  Y.  55,  32  Am.  Rep.  267 ;  Eager  v.  Crawford,  76 
N.  Y.  97. 

The  test  of  partnership  is  a  community  of  profit, 
a  Boeclflc  interest  in  the  profits,  as  profits,  in  con- 
tradistinction to  a  stipulated  portion  of  the  profits 
as  a  compensation  for  services.  Loomis  v.  Mar- 
shall. 12  Conn.  69 ;  Champion  v.  Boat  wick,  18 
Wend,  175 ;  Vanderburg  v.  Hull,  20  Wend.  70 ;  Em 
parte  Hamper,  17  Ves.  404 ;  Story  on  Part.  p.  51 ; 
8  Kent's  Com.  34 ;  Burnett  v.  Snyder,  81  N.  Y.  650. 

An  agreement  between  creditors  of  a  particular 
debtor  to  advance  the  moneys  necessary  to  carry 
on  the  business  of  their  debtor  for  their  own  profit 
they  to  contribute  the  funds,  to  purchase  stock,  in 
equai  proportions,  and  the  profits  and  losses  of  the 
250 


enterprise  to  be  shared  by  them  equally.  It  ,, 

makes  them  partners  in  respect  to  that  enternrlse. 
Wills  V.  Simmons.  51  How.  Pr.  48. 

As  to  the  community  of  profits  eonstitnttaic  * 
partnership  or  a  mere  rate  of  comiMnsation.  ssa 
also.  Blsset  on  Part.  pp.  9-32. 

Where  seamen  take  a  share,  by  agreement  wltk 
the  ship  owner,  in  the  profits  of  a  whale  fishery,  bj 
way  of  compensation  for  their  services,  or  In  ship- 
ments to  India,  which  is  usual,  the  responsibility 
of  partners  has  never  been  supposed  to  attach. 
Dixon  V.  Cooper,  3  Wllles,  40;  Benjamin  v.  For- 
teus,  2.  H.  Bl.  690;  Wilkinson  v.  Frasler,  4  Em. 
182  ;  Mair  v.  Glennie,  4  Maule  &  S.  240 ;  WallacTv. 
Oeddes,  1  Bllgh,  270 ;  Em  parte  Rawlinson.  1  Rose, 
89  ;  Em  parte  Watson,  19  Vea  458  ;  Barkiw  t.  Scott 
1  Hud.  &  Bro.  83 ;  Goode  v.  Harrison,  6  Bam.  4 
Aid.  150 ;  Mussey  v.  Whitney,  10  Johna  226 ;  Rles 
V.  Austin,  17  Mass.  206;  Cutler  v.  Windsor,  6 
Pick.  335 ;  Harden  v.  Taxcoft,  6  Oreenl.  76 ;  Lowry 
V.  Brooks,  2  McCord,  421 ;  Chase  v.  Barrett,  4 
Paige.  148:  Bond  v.  Battard,  2  Mees.  ft  W.  857; 
Turner  v.  RuBsell,  14  Pick.  192 ;  Ambler  v.  Bradley, 
6  Vt.  119 :  Porter  v.  McClure.  16  Wend.  187 ;  Camp- 
bell V.  Calhoun,  1  Pa.  140;  Boyer  v.  Anderaoo,  2 
Leigh,  550 ;  Ross  v.  Drinker,  2  Hall.  415 ;  Green  v. 
Beesley,  2  Bing.  N.  S.  108;  The  Crusader,  Wan, 
437:  Loomis  v.  Marshall,  12  Conn.  69;  Story  on 
Part.  pp.  60-75  :  Call,  on  Part.  17 ;  8  Kent's  Com. 
34 ;  Cary  on  Part.  11. 

U  U.S. 
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tablished  line,  together  with  his  care,  skill,  and 
experienoe.  He  is  to  have  the  general  man- 
agement of  the  business,  and  the  selection  of 
the  officers  and  crew;  but  the  derk,  or  receiv- 
ing and  disbursing  agent,  is  to  be  appointed  by 
the  Wards,  and  to  l^  under  their  control. 

The  receipts  of  the  steamer  are  to  be  ap- 
plied— 

Ist.  To  pay  expenses. 

2d.  Insurance. 

3d.    Six  thousand  dollars  to  Ward. 

4th.  Three  hundred  to  Thompson. 

5th.  The  balance  of  the  profits  to  be  equally 
divided. 

334*]  *Here  we  have  everything  necessary  to 
constitute  a  partnership. 

1st.  The  parties  have  joined  together  to  carry 
on  a  certain  adventure  or  trade,  for  their 
mutual  profits-one  contributing  the  vessel,  the 
other  his  skill,  labor,  and  experience,  etc. 

2d.  There  is  a  communion  of  profits,  on  a 
fixed  ratio. 

Of  such  a  contract,  a  court  of  admiralty  has 
no  jurisdiction. 

The  decree  of  the  Oirouit  Court  %8,  therefore, 
affirmed,  with  ooete. 


DAVID  MAXWELL  and  Thomas  Watkins  and 
Mary  Watkins,  his  Wife,  Plffa,  in  Err^ 

V. 

ISRAEL  M.    MOORE,    Madison    M.    Morris, 

Henry  Morris,  James   P.   Kellem,   John   F. 

Blade,  James   F.   Batt^    and   William   M. 
Craig. 

(See  &  C  22  How.  185-101.) 

State  deciaion^  a$  to  etate  statute,  conclusive — 
soldier's  l/ind— courts  cannot  add  exception 
to  statute. 

Wh^re  it  has  been  decided  hj  the  sopreme  court 
of  Arkansas  that  a  special  act  of  that  state  au- 
thorized the  administrator  to  make  a  valid  deed, 
tad  devest  the  title  of  the  heirs,  such  decision  on 
thfi  effect  of  the  state  law,  is  conclusive  on  this 
court 

The  act  of  1826.  allowing  the  soldier  to  exchange 
<kU  land,  did  not  carry  with  it  the  prohibition 
^Calnct  alienation,  contained  hi  the  act  of  1812. 

MThere  the  legislature  makes  a  plain  provision, 
^tthmit  making  any  exception,  the  courts  of  Jus- 
<tce  can  make  none,  as  It  would  be  legislating  to 

~    80. 


^^bmitted  Dee.  8, 1869.    Decided  Deo.  tt,  1859. 

JK  ERROR  to  the  Supreme  Ck>urt  of  the  State 
of  Arkansas. 
^  This  waa  an  aetion  of  ejectment  brought  in 
^«^e  circuit  court  of  White  county,  Arkansas, 
^^  the  plaintiffs  in  error,  the  grantees  of  the 
^^^rs  at  law  of  Allen  McVey,  deceased,  to  re- 
^^^ver  a  certain  ouarter  section  of  land. 
^  The  trial  resulted  in  a  verdict  and  judgment 
^?^r  the  defendants.  This  judgment  having 
^^^en  affirmed  by  the  supreme  court  of  Arkan- 
^^s,  the  plaintiffs  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
^^  opinion  of  the  oourt. 

Mr.  A.  Fowler,  for  plaintiffs  in  error: 
By  the  act  of  Congress  approved  May  6, 
VsiS,  granting  |>ounty  lands  to  soldiers,  their 

Nora. — Conclu9ivenes8  and  effect  of  judgments 
<i«  between  Federal  and  state  courts — see  notes,  21 
C.  C.  A.  478 :  4»  a  C  A  46& 
22  How. 


heirs  and  legal  representatives,  it  is  expressly 
declared  that  "all  sales,  mortgaffes,  contracts, 
or^  agreements  of  anv  nature  whatever,  made 
prior  thereto" — ^the  issuance  of  the  patent— 
''should  be  held  nuU  and  void." 

2  U.  S.  Stat,  at  L.  729. 

The  act  of  May  22,  1826,  on  the  same  sub- 
ject, declares  that  a  soldier  or  his  heirs  to 
whom  bounty  land  has  been  patented  in  Ar- 
kansas, and  is  unfit  for  cultivation,  who  has  re- 
moved or  shall  remove  to  Arkansas,  with  a  view 
to  actual  settlement  on  the  land,  etc.,  may  relin- 
quish such  land  to  the  United  States,  and  enter 
a  like  quantity  of  land  elsewhere  in  the  dis- 
trict, etc.,  which  mav  be  patented  to  him,  etc 

4  Stat,  at  L.  p.  190,  ch.  147. 

This  latter  act  was  afterwards  revised  and 
continued  in  force  by  act  of  May  27,  1840. 

See  5  Story  U.  S.  L.  p.  2792. 

The  several  amendatory  acta  engrafted  on 
the  act  of  May  6,  1812,  continue  also  in  force 
the  prohibitory  clause  declaring  all  sales,  con- 
tracts, etc.,  void  where  they  are  made  before  the 
patent  issues.  The  contract  of  sale  made  by 
McVey  to  Pelham  was  null  and  void;  and  tha 
land  entered  and  patented  in  McVey's  name, 
inured  to  the  benefit  of  his  heirs  and  their 
assignees  after  the  patent  was  issued — and  not 
to  Pelham  or  his  assignees  under  such  void 
contract. 

The  circuit  court  twice  expressly  decided 
that  the  contract  of  sale  from  McVey  to  Pel- 
ham was  valid,  denying  distinctly  the  rights  of 
McVey's  heirs  and  their  assignees  under  these 
acts  of  Congress;  which  the  supreme  court  oi 
the  state  broadly  affirmed. 

18  Ark.  475,  480. 

Hence  the  plaintiffs  have  a  right  to  a  revision 
of  the  judgment,  under  the  25th  section  of  the 
judiciary  act  of  1789. 

The  whole  legislation  upon  these  bounty 
lands,  especially  the  acts  above  referred  to, 
shows  exclusively  the  intention  of  Congress  to 
guard  and  protect  the  rights  of  the  soldier  and 
his  heirs,  and  to  prevent  speculation  in  the 
lands. 

And  in  all  such  cases,  the  courts  construe 
such  acts  favorably  and  liberally  for  the  pro- 
tection of  the  recipients  of  the  bounty  of  the 
government,  and  against  the  speculators  in 
such  bounty. 

Opinion  of  Atty.  Gen.  Taney,  No.  115,  §  2, 
Laws  Instr.  k  Opin.  p.  177;  Nick's  Heirs  ▼. 
Rector,  4  Ark.  279;  Ross  v.  Doe,  ex  dem.  Bar^ 
land,  1  Pet.  667;  Wynn  v.  Oarla$%d,  16  Ark. 
462;  McElyea  v.  Hayter,  2  Port.  Ala.  152. 

The  established  rule  of  construction,  and 
which  it  is  insisted  on  the  part  of  the  plaintiffs 
in  error  is  applicable  to  and  protects  them  in 
this  case  is,  that  where  there  are  several  legis- 
lative acts  in  pari  materia,  relating  to  the  same 
subject-matter  as  these  are,  they  must  be  taken 
together  and  compared,  in  their  construction  as 
one.  act.  They  must  be  considered  as  all  gov- 
erned by  one  spirit  and  policy,  and  intending  to 
be  consistent  and  harmonious  in  all  their  parts 
and  provisions. 

1  Kent's  Com.  6th  ed.  463;  White  ▼.  John- 
son, 23  Miss.  74 ;  Rem  r.  Loxdale,  1  Bum.  447 ; 
Ailesbury  v.  Pattison,  1  Doug.  30;  Sm.  Const. 
A  Stat.  Const.  §f  63^-639,  642,  643. 

And   the   foregoing    rule   applies,   although 
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some  of  the  statutes  may  have  expired  or  are 
not  referred  to  in  the  subsequent  acts. 

1  Kent's  Com.  5th  ed.  463;  Rew  v.  Loadale, 
1  Bum.  447;  6m.  Const,  and  Stat.  Constr. 
§§  637,  638. 

Even  in  case  of  a  8ubse<]uent  and  amendatory 
act  of  limitation  not  providing  for  a  case  speci- 
fied in  the  former  act^  it  will,  by  the  court,  be 
intended  and  presumed  that  the  legislature  de- 
signed the  latter  to  be  governed  by  the  former 
act. 

Robertson  v.  DeMosa,  23  Miss.  301 ;  see,  also, 
on  this  point,  Sm.  Const,  and  Stat.  Const. 
8§  638  and  643. 

The  intention  of  Congress,  from  a  fair  con- 
struction of  the  several  acts  on  the  subject, 
was  manifestly  to  protect  the  soldier  in  his 
float,  as  much  as  in  his  original  warranty  and 
in  either  case  to  make  all  contracts  of  sale  be- 
fore the  issuing  of  the  patent,  void.  And  an 
object  or  thing  which  is  within  the  intention  of 
the  legislature  in  making  a  statute,  is  as  much 
within  the  statute  as  if  it  were  within  the 
letter. 

People  v.  Utioa  Ins.  Co,  15  Johns.  380^  381 ; 
Bm.  Const,  and  Stat,  Const.  §  510. 

Mr.  Geo.  O.  Watkins,  for  the  defendants 
in  error: 

1.  Both  parties  claim  title  to  the  land  in  con- 
troversy, under  a  patent  from  the  United  States 
to  Allen  McVey.  It  is  not,  therefore,  in  the 
mouth  of  either  party  to  question  that  title. 
The  presumption  would  be  that  the  patent 
emanated  regularly  and  in  accordance  with  law, 
even  if  that  did  not  appear  on  this  record;  for 
example,  the  patent  was  not  issued  imtil  after 
McVey's  death,  but  since  the  act  of  Con^press 
of  May  20,  1836,  that  defect  is  fully  cured. 

See  Oallotoay  ▼.  FMey,  12  Pet  264. 

Whether  the  patentee  had  died  before  the 
patent  issued  ana  before  the  location  was  made, 
the  patent  was  held  valid  under  that  act. 

See,  also,  Hansford  v.  Minor's  Heirs,  4  Bibb. 
385;  MoCracken  ▼.  Beat,  3  A.  K.  Marsh.  208; 
Bowman  ▼.  Violet^  4  Mon.  351;  Adams  v. 
Logan,  6  Mon.  177;  Lewis  v.  MoOee,  1  A.  K. 
Marsh«  200;  Bkeene  v.  FisKback,  1  A.  K.  Marsh. 
356. 

It  is  true  that  the  military  bounty  act  of 
1812  contained  a  prohibition  against. any  sale 
or  assignment  by  the  soldier,  of  his  bounty, 
until  after  the  issuance  of  the  patent,  declaring 
all  such  assignments  void.  There  was  a  motive 
as  expressed  in  the  act  itself,  which  was  to 
prevent  the  land,  so  long  as  the  title  remained 
m  the  government,  from  being  subject  to  the 
debts  of  the  soldiers.  And  the  reason  of  the 
law  was,  to  take  away  from  the  soldier  the 
temptation  of  selling  his  equitable  interest  in  a 
tract  of  land  situate  in  a  new  and  wild  region 
of  country,  at  a  great  distance  from  the  soldier, 
and  which  he  had  never  visited,  nor  had  any 
opportunities  for  judging  of  its  value. 

But  as  those  military  bounties  were  selected 
by  lottery,  it  inevitably  resulted  that  in  many 
instances  the  lands  proved  unfit  for  cultivation 
and  worthless,  and  on  the  22d  May,  1826,  an 
act  of  Congress  was  passed,  authorizing  the 
■oldier  to  surrender  ana  reconvey  to  the  I&ited 
States  the  bounty  tract  which  had  been  pat- 
ented to  him.  and  to  locate  in  lieu  of  it  a  like 
quantity  of  the  public  land  within  the  military  I 
district,  on  proof  to  the  satisfaction  of  the 


proper  register  and  receiver  that  the  tract 
ori^nally  patented  to  him  was  unfit  for  enlti- 
vation,  and  that  his  right  to  it  had  not  been  de- 
vested or  incumbered  by  sale  or  otherwise;  and 
in  order  to  entitle  himself  to  the  benefits  of  the 
act,  the  soldier  must  have  removed  to  the  ter- 
ritory of  Arkansas,  with  a  view  to  actual  set- 
tlement on  the  land  drawn  bv  him.  This  act 
was  revived  and  extended  by  various  acts 
until  the  act  of  27th  May,  1840,  which  revived 
and  extended  it  for  five  years  from  that  date. 
Such  rights  to  locate  were  called  "floats,''  and 
as  proved  in  this  case,  and  indeed  a  part  of  the 
public  history  of  Arkansas,  were  the  common 
subject  of  sale  and  transfer.  At  the  Ume 
Mcvey  sold  his  right  of  float  to  William  Pel- 
ham,  the  act  of  1840,  authorizing  su^  floats, 
was  in  force.  If  it  was  a  power  coupled  witii 
an  interest,  it  did  not  cease  after  McVct^b 
df-alh.  But  if  it  was  a  mere  naked  power,  it  did 
cease,  and  the  location,  etc.,  was  void,  and  the 
plaintiffs,  as  heirs  of  MoVey,  cannot  elaim 
under  it.  But  the  plaintiffs  are  bound  to  daim 
under  the  patent,  and  so  recognize  the  validity 
of  Pelham's  acts,  and  as  a  consequence,  the 
validity  of  his  title,  because,  unless  he  acted 
for  himself,  and  not  as  the  mere  naked  agent 
of  McVey,  he  had  no  power  to  act. 

This  restriction  against  assignment  in  the 
bounty  act  of  1812  is  not  induaed  within  the 
terms,  spirit,  or  policy  of  the  acts  of  1826, 1830, 
and  1840,  allowing  floats.     Here  the  sale  was 
not  of  the  land  drawn  by  tho  soldier,  but  of  his 
floating  right,  a  mere  chose  in  action  {Muthol- 
Ian  V.  Thomson,  13  Ark.  232),  and  after  all 
the  purposes  of  the  act  of  1812  had  beoi  ac- 
complished.    McVey,  in  receiving  pay  for  the 
sale  of  his  float,  would  be  guilty  of  an  im- 
moral and  fraudulent  act,  to  attempt  to  repudi- 
ate it.    His  supposed  heirs,  or  rather  those  who 
tampered  with  them,  stand  hi  no  better  situa- 
tion.    Besides,  according  to  the  whole  theory 
of  our  government,  laws  restricting  alienation 
are  to  be  strictly  construed  and  not  extended, 
without  an  express  intention  appears.     It  is 
inconsistent  with  the  nature  of  property,  if 
the  individual  owning  property  or  a  right  to 
property  has  not  the  power  to  alienate  it, 

4  Kent* s  Com.  479. 

But  again,  both  parties  in  this  action  must 
concede  that  the  title  is  out  of  the  government 
by  the  patent  to  McVey,  because  without  that 
neither  has  any  pretense  of  title.    The  act  of 
assembly  authorizing  the  administrator  of  Me- 
Vey  to  convey  was  passed  after  the  issuance 
of  the  patent,  and  when  the  title  was  beyond 
the  control  of  the  general  government,  and  so    m 
far  as  the  legal  title  is  concerned,  the  question    j 
is  not  whether  the  l^islature  ought  to  have  m 
passed  such  an  act;  but  the  question  is,  had  M 
that  body  the  power ;  just  as  the  question  ii,  ^ 
whether  a  court  has  jurisdiction.  _ 

But  the  right  of  the  defendants  to  the  land^M 
in  controversy  is  good  and  available  to  them 
this  action,  without  reference  to  the  act  of  tl 
legislature,  and  without  being  bolstered  itp  I9 
it  in  any  way.    When  it  is  considered  that  Max- 
well and  Walker  must  have  known  of  the  sal^ 
of. his  float  by  McVey  to  Pelham,  they  muT^ 
have  known  that  the  fact  of  the  sale  from 
McVev  to  Pelham  could  be  estaolished. 

Many  worthless  lands  were  relinquished  XfO 
the  United  States,  and  floats  obtained  for  others 
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beoaiue  of  the  delav,  often    on   hia   certificate  of  surrender    (known   i 


e  aa  other  lands  before  the  issuance  of  1836.    In  1842  Pelham  entered  the  land  IL  .... 

ft  putenL     Many  valuable  improvementH  have  tTovcray  in  McVey's  name. 

bwii  made  cm  lands  thus  acquired  and  licld.  *A  special  act  of  the  legislature  of   1*181 

In  a  newly  settled  country,   wild  lands  are  the  state  of  Arkansas  was  pasae<t.  nuthorizini; 

only  made  valuable  by  the  toil  and  expense  of  McVcy's  administrator  to  convey  the  land  to 

dcAiing  and  improving  them.     If,  then,  there  Felbam,  which  waa  done. 

ba  any  qneatlon  whether  all  of  the  restrictions  Afterwards,  the  plaintiffs  in  error  obtained  a 
of  the  bounty  act  of  1812,  upon  the  alienation,  conveyance  from  the  heirs  of  JIc\'cy,  on  which 
before  the  iaauauce  of  the  patent,  of  the  tract  their  action  of  ejectment  is  founded.  As  the 
originally  allotted  to  the  soldier,  apply  to  the  title  vested  in  Allen  McVcy's  heirs  by  the  pat- 
landa  looited  in  lien  of  them,  under  the  act  of  ent  of  1B42,  they  could  welt  convey  the  land 
1S26,  and  the  subsequent  act  continuing  it  in  unless  the  administrator's  deed  stood  in  the 
force,  such  a  question  becomes  one  of  serious  way.  Oalloicay  v.  FinUy.  12  Fet.  264.  That 
magnitude.  Disaster  and  confusion  must  ever  the  special  act  of  assembly  authorised  the 
attend  the  disturbance  of  titles  settled  and  administrator  to  make  a  valid  deed  and  devest 
aegniesecd  in.  the  title  of  the  heirs,  was  decided  in  this  case 
The  act  of  1812  was  passed  for  a  specific  by  the  supreme  court  of  Arkansas,  and  which 
object,  i.  «.,  to  ^ve  and  secure  a  bounty  to  the  decision  on  the  effect  of  the  state  law  is  cou- 
Mldi«r,  reatricting  and  protecting  his  rights  clusire  on  this  court.  We  exercise  juris<lietion 
down  to  the  issuance  of  tb«  patent.  After  to  revise  errors  committed  by  state  courts, 
that  object  had  been  accompliahed,  ensued  the  where  the  plaintiff  in  error  claims  title  by  force 
operation  of  the  act  of  1S26.  That  act  is  in  of  an  act  of  Congress,  and  the  title  has  been 
no  aense  supplementary  to  the  act  of  1812.  rejected  on  the  ground  that  the  act  did  not 
It  does  not  re-enact  or  revive,  or  extend  any  of  support  it.  And  tlijs  rniscii  the  question. 
its  provisions,  so  aa  also  to  revive  by  implica-  whether  the  act  of  1926  (4  Stat,  at  L.  ISO], 
tioo  any  of  its  restrictions.  It  granted  no  allowing  the  soldier  to  exchange  his  land,  car- 
bounties,  but  dealt  with  those  who  had  received  ried  with  it  the  prohibition  against  alienation 
their  bounties  and,  by  the  issuance  of  ^tents,  contained  in  the  act  of  1812  (2  Stat,  at  L.  728). 
had  become  clothed  with  all  the  authority  and  The  court  below  held  that  it  did  not,  nnd 
fee*  agen^  of  ownership.  Tht^  were  no  that  Allen  McVey  did  lawfully  bind  himself  to 
koger  soldlerB,  but  citizen*  and  inhabitants  ot  Pelham  for  title. 

Ue  territory  to  which  th^  had  removed  with  It  is  insisted  that  the  acts  of  1812  and  1620 

t  view  10  actual  settlemsnt.    nie  whole  aeope  are  on  the  same  subject,  must  stand  together 

«( the  act  of  1824  is  to  make  provisions  for  an  aa  one  provision,  and  the  last  act  carry  with 

oehange  of  luida  in  certain  cases,  presuppoe-  it  the  prohibition  found  in  the  first.     We  are 

i^  that  all  the  provlaiona  of  the  act  of  1812  of  Uie  opinion  that  the  acts  have  no  necessary 

h^  \iftii  acoompluhed.  f.«....««4.:«..  *.i.-*  *u»*»  ......  ««  «-..„!  ^^^^^^  ...i.^ 

Ur.  Justios  Oktron  delivered  the  opinion  of  ^ 

the  conrt:                      _l.  ^  .              i_        -j     .  alienable,   should   not   contract  to   convey   the 

This  cauae  is  brought  before  us  It  ^nt  o  ^,.^^^  ,,^  '^  ^^^      ^  ;^  exchange.     V  e  can'  only 

•i-Tor  to  the  supremo  court  of  Arkansas,  and  ^^^            J  ^^8^,^   .^  y,^  ^  ^f  p^^^  ^ 

l>»-«senU  «  single  question  for  our  consideration,  gp^noor,  21  How.  238,  that  the  act  of  1826  U 

Allen  MeVey  served  as  a  J<«ular  "-Idier  in  pf^i^  on  its  face  and  single  in  its  purpose;  and 

*»»«  war  ot  1812,  and  was  entitled  to  a  tract  of  f^^^  ^  ^^^^  ,^,  ^^e  rule  is,  timt  Sere  the 

»«0  aCTM  of  land  as  a  bounty  for  his  services,  ig^slature   makes   a   plain   provision,   without 

^Tfcs-  Iwd  was  looatod  and  gran^  in  what  is  „^j^;,             exception,  the  courts  of  justice  can 

2^  the   state   of  Arkansas      By   the   act   of  j^    Sone.  as  it  would  be  legislating  to  do  so. 

*aC.y  6,  1812  (2  Stat,  at  L.T28),  which  granted  ^^^  bkng  no  othm-  question  p^,mt^  Ip 

*»«  bounty  Unds   all  sales  or ^eements  made  ,^^  ^^^  J^^.^  ,^^  jurLliclion  oo^rnn^  <!k 

5»^  a  grantee  of  these  lands,  before  the  patent  ,^  ^^^  ^     ,^^  jj,^  ,^^,^^  „^  ^^  Juduiiar], 

»"^ned,  were  declared  to  be  void.  ^p,    ^  ^^  ,^„,  judgmmt  of  the  Buprem* 

Many  hearts  of  tte  lands  granted  turuM  out  ;,       XTkonsas  bi  affirmed. 

^^  be  unlit  for  cultivation,  so  that  the  soldier  ' 

^^^iok  no  benefit;  and,  as  oompensation,  the  act  

T*»  May  SS,  1826   (4  Stat,  at  L.  100),  declares  ELISHA  MORRILL,  PIff.  in  Err., 

ifiiat  the  soldier,  or  bis  heirs,  to  whom  bounty  ^ 

■»Dd   had    beat   Patented   in   the   territory   ot  jq^jj  (,pjjg    ^  ^^  ,      j   q^ 
-Arkansas,  and  wbicb  is  unfit  for  cultivation, 

^nd  who  has  removed  or  shall  remove  to  .\r-  (Bee  a.  C.  22  How.  75-83.) 

Vftnua  with  a  view  to  artual  settlement  m  the  ^  ^^^  ^.       ^,          ,  „^,  j^  ^^t^i^  ji,  oufAor- 

land,  may  relinquish  it  to  the  United  States,  ity—,ecHaU,  i»  attomey-i  deed  not  «vide»aa 

■«Bd  enter  a  like  quantity  elsewhere  to  the  dis  .'^^^  authorit,/— admission  of  paymenl  in, 

triet,  which  way  6e  patented  t*,''™     J^"'J^  v>hm  good— principal  not  ettopptd-incompe- 

-waa  continued  in  foree  by  that  of  May  27,  1B40.  j     ,  tealimonv 
(5  Stat.  at.  L,  380.) 

McTev   surrendered   his  first  patent  accord-  »  J??»7  'J;L.f.'i'?"5'^L»^''Th?'.J2,i>'Irt>  unfler 

inTt"  a«  "«t  o'  1826,  and  in"842  another  ,*^"'2?j;^tniTi"''tL5  «i*  »»^»V'-'-- 

I^^^^A   £h  hEa  viBvnB  4nm  thm  lanH   in  dianutA.  nrvratlnn. 


tt  How. 
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Boom  fide  purchasers  are  not  entitled  to  repose 
credit  in  the  recitals  and  declarations  of  the  at- 
torney, as  expressed  in  his  deed,  that  disclose  the 
node  in  which  the  authority  has  been  exercised, 
and  will  not  be  protected  against  their  falsity. 

The  principal  is  not  estopped  to  deny  their  truth. 

Whera  the  deed,  executed  by  an  attorney,  is  ap- 
parently within  the  scope  of  his  power,  the  admis- 
sion therein  of  payment  of  the  consideration,  is 
competent  testimony  of  the  fact.  But  it  is  compe- 
tent to  his  principal  to  show  that  the  transaction 
was  in  appearance  only,  and  not  in  fact,  within  the 
authority  bestowed. 

Testimony  of  one  of  the  donors  of  the  power, 
that  he  Is  informed  and  belleyes  that  the  purchase 
money  had  not  been  paid  to  the  grantors,  was  not 
admissible. 

Buhmitted  Dec.  7,  1859.    Decided  Deo.  SO,  1859. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  was  an  action  of  eiectnient  brought  in 
the  court  below,  by  Morrill,  the  present  plain- 
lifT  in  error,  against  the  present  defendants  in 
error. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  defendants;  whereupon  the  plaintiff 
sued  out  this  writ  of  error  to  this  courts  alleg- 
ing error  in  the  instructions  of  the  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Williams,  OrimsHaw,  A  Will- 
iaaui,  for  plaintiff  in  error: 

We  insist  that  Beck's  authority  to  sell  and 
convey  was  a  special  and  limited,  and  not  a 
general  power;  that  the  taking  of  sufficient 
security  on  real  estate,  was  an  indispensable 
condition  upon  which  his  right  to  sell  and  con- 
vey depended,  and  that  purchasers  claiming 
under  that  power  were  bound,  at  their  peril,  to 
see  that  this  condition  was  complied  with,  and 
that  as  the  land  was  sold  on  a  credit  and  no 
security  for  the  purchase  money  was  given  or 
taken,  the  conveyance  made  by  Deck  was  aJb&o- 
lutely  null  and  void. 

Sug.  Pow.  210,  262,  267,  cases  cited;  4  Cruise 
Dig.  146,  200;  1  Phil.  Ev.  468;  1  Story  on 
Agen.  §1  72,  126.  133;  4  Kent's  Com.  829; 
Thatcher  v.  Powell,  6  Wheat.  119;  Williams  v. 
Peyton,  A  Wheat.  77;  Nolle  ▼.  Fenwiok,  4 
Rand.  585;  Williamson  v.  Berry,  8  How.  495; 
Williamson  v.  Irish  Presh.  Cong.  8  How.  665; 
Williamson  v.  Ball,  8  How.  566. 

It  is  certainly  true  as  a  general  principle, 
that  no  person  can  sell  and  convey  a  valid  title 
to  the  land  of  another,  without  express  au- 
thority to  do  so.  It  would  be  extremely 
dangerous  to  the  security  of  land  titles,  to  hold 
that  when  a  person  attempts  so  to  do  the  owner 
would  thereby  lose  his  land,  simply  because  he 
failed  to  sue  for  it  or  otherwise  assert  his  right 
to  it,  when  no  person  is  occupying  or  otherwise 
interfering  with  it.  Without  goinff  this  length, 
it  is  impossible  to  sustain  the  title  of  the  de- 
fendants and  the  judgment  of  the  court  below. 
It  is  a  new  and  original  idea,  that  a  void  title 
may  become  valid  simply  by  lapse  of  time. 
Soldiers  frequently  sola,  or  cave  powers  of  at- 
torney to  others  to  convey,  their  bounty  lands, 
from  1815  to  1817,  before  the  patent  issued.  If 
such  persons  have  paid  the  taxes  to  tiie  present 
time  and  the  soldier  has  entirely  neglected  the 
land  until  recently,  as  well  might  it  be  said 
that  these  conveyances  have  be^me  valid  by 
lapse  of  time  and  the  n^lect  and  acquiescence 
of  the  owner;  yet  this  idea  has  hardly  entered 
into  the  conception  of  any  lawyer,  and  sueh ' 
264 


title  has  recently  been    sustained   by   the  sa* 
preme  court  of  Illinois. 

Rose  V.  Buekland,  17  HI.  310. 

In  both  cases  the  conveyance  is  void.  In  the 
first  case  the  power  of  attorney  is  void,  in  the 
other  the  act  of  the  attorney  is  void;  but  this 
makes  no  difference  in  principle.  One  void  act 
may  be  ratified  or  become  valid  by  lapse  of 
time  and  acquiescence,  as  well  as  another,  with- 
out reference  to  the  particular  cause  which 
renders  them  void.  Being  void,  they  are  sub- 
ject alike  to  the  same  law  and  incidents. 

Gantly  v.  Etcing,  3  How.  713. 

Mr.  O.  H.  Browmlnc  for  defendant  in 
error : 

Nathaniel  Abbott,  with  full  knowledge  that 
Beck,  purporting  to  act  as  his  attorney,  had  in 
his  name,  on  September  12,  1820,  signed,  sealed, 
acknowledged,  and  delivered  to  O^ara,  a  deed 
whereby  he,  said  Abbott,  purported  to  convey 
to  said  CHara  in  fee  simple  the  land  in  contro- 
versy; in  February,  1821,  duly  executed  and 
transmitted  to  Beck  a  power  of  attorney  to  be 
spread  upon  the  records  authorizing  Beck,  for 
him  and  in  his  name,  to  sell  and  convey  the 
land ;  and  deliberately,  and  with  the  express  in- 
tention of  covering  what  had  been  already  done 
by  Beck,  and  to  give  it  the  semblance,  linea- 
ments, and  features  of  a  pre-existing  instru- 
ment, antedated  it,  July  14,  1820;  and  t|ius 
antedated,  with  its  apparent  priority  in  time 
to  the  deed  made  by  Beck  in  September,  it  was 
put  upon  record  for  the  inspection  of  all  who 
might  afterwards  come  to  purchase  the  land 
conveyed  apparently  by  its  authority. 

Thirty  years  after  all  this,  the  defendant,  in 
eood  faith,  purchased  the  land,  and  now  Mr 
Abbott  wishes  to  repudiate  the  entire  trans- 
action  upon  the  ground  that  whoi  the 
deed  was  made  the  power  of  attorney  had 
no  existence,  in  fact,  admitting  at  the  same 
time,  that  he  did  afterwards  execute  the  potwer 
of  attorney  and  antedate  it.  Every  principle 
of  law  and  justice  requires  that  Abbott  and  ^1 
who  claim  under  him,  should  be  absolutely 
estopped  to  deny  that  Beck,  when  he  made  the 
deed,  had  the  power  of  attorney  with  its  date 
of  July  14,  1820,  by  which  he  was  invested  with 
full  power  to  convey. 

1  Greenl.  Ev.  §§  22,  23,  207,  208;  Carver 
V.  Jackson,  4  Pet.  83;  Story,  Agen.  ||  2^, 
242,  244,  n.  1:  Maclean  v.  Dunn,  4  Bing.  722; 
Barbour  v.  Craig,  Lit.  Sel.  Cas.  213;  Oaimes 
V.  Bleecker,  12  Johns.  300;  Jackson  v.  Richt' 
myer,  13  Johns.  367 ;  Clark  v.  VanRiemsdyk,  9 
Cranch,  153;  Fresh  v.  Gilson,  16  Pet.  327; 
Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  203; 
McCoy  V.  Morrow,  18  111.  523. 

Mr.  Justice  Campbell  delivered  the  opinioB 
of  the  court: 

This  suit  was  brought  for  the  recovery  of  a 
parcel  of  land  *lying  in  the  tract  ap-  [*80 
propriated  for  military  bounties  in  XHinois, 
anci  granted  by  the  United  States  in  1818  to 
Benjamin  Abbott^  a  private  in  their  army  in 
theVar  of  1812,  as  bounty.  The  title  of  the 
plaintiff  consisted  of  a  certified  copy  of  the 
patent  to  Abbott,  and  a  quitclaim  deed  of 
Abbott  to  him,  dated  in  1855.  He  also  pro- 
duced a  deed  from  Nathaniel  Abbott  to  hJUnr 
dated  in  1838.  The  defendants  exhibited  th^ 
original  patent  to  Abbott;  his  deed  to  Nathaa- 
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iel  Abbott,  dated  in  1818,  for  the  same  land; 
a  deed  from  Nathaniel  Abbott,  John  Low,  and 
John  D.  Abbott,  dated  12th  September,  1820, 
to  William  (VHara,  and  executed  by  Abraham 
Beck  as  attorney,  and  connected  themselves 
with  this  deed  by  a  number  of  mesne  convey- 
ances, the  last  of  which  was  to  the  defendants, 
and  was  execute  in  Anril,  1850.  They  entered 
upon  the  land  under  tnis  deed,  and  paid  taxes 
until  the  commencement  of  this  suit.  These 
conveyances  were  recorded  in  the  proper  office. 
The  questions  presented  by  the  bill  of  exceptions 
sealed  for  the  plainti£f  on  the  trial  arise  on  the 
conveyance  to  Wm.  O'Hara,  by  Nathaniel 
Abbott,  John  Low,  and  John  D.  Abbott. 

This  deed  purports  to  have  been  made  upon 
a  pecuniary  consideration,  the  amount  and 
receipt  of  which  is  acknowledged.  The  letter 
of  attorney  to  Beck  is  dated  the  14th  July, 
1820,  and  was  recorded  the  30th  July,  1821.  It 
authorizes  the  attorney  to  sell  and  convey  some 
sixty-four  parcels  of  land,  including  the  one  in 
dispute,  in  the  military  tract  described  in  a 
aehedulc  annexed,  for  such  price  and  to  such 
persons  as  he  might  think  fit,  and  to  make,  exe- 
cute, and  deliver  eood  and  sufficient  warranty 
deeds  to  them.  1^  the  ordinary  testimonium 
clause  a  proviso  was  added,  "that  the  condition 
is  understood  to  be  such,  that  our  said  attorney 
to  to  take  sufficient  security  on  real  estate  for 
all  the  lands  which  may  be  sold  on  a  credit." 
The  donors  of  this  power  of  attorney  reside  in 
New  Hampshire;  the  attorney  in  Missouri. 

The  plaintiff  read  a  deposition  of  John  Low, 
one  of  the  donors  of  the  power,  from  which  we 
collect  that  Beck,  the  attorney,  was  verbally 
tuthorixed  to  find  a  purchaser  for  the  lands 
described  in  the  schedule,  and  other  parcels  in 
the  military  tract  in  Illinois,  and  agreed  with 
81*]   (XHara  upon  the  price    *and    term  of 
credit.    That    this    agreement   was    communi- 
cated by  letter  to  the  witness,  who  sanctioned 
it,  tnd  sent  a  power  of  attorney  to    Beck   to 
complete  the  safe  and  to  execute  the  titles,  but 
to  reserve  a  mortgage  on  the  lands  sold  to  se- 
cure the  payment  of  the  purchase  money. 

O'Hara  objected  to  giving  a  mortgage  upon 
the  lands  purchased  by  him,  but  offered  to  give 
•wurity  upon  other  real  property.  Thereupon 
^e  attorney  prepared  a  deea  for  all  the  lands 
^braced  in  the  contract  to  O'Hara,  and  took 
^j*  notes  for  the  purchase  money,  and  gave  to 
^m  his  guaranty  that  his  constituents  would 
^^firrn  the  sale,  and  received  from  him  a  cove- 
*^t  that  whenever  Beck  should  receive  a 
V^^tT  of  attorney  to  convey  said  lands  and  con- 
^nn  his  proceedings,  and  deliver  the  same  to 
°i^>  (VHaray  he  would  deliver  to  Beck  for  his 
^stituents  a  sufficient  mort^nige  upon  real 
P'^^perty  to  secure  the  price.  The  power  of  at- 
^niev  produced  by  the  defendants    was    prc- 

S^i'ed  by  Beck  without  the  condition,  and  sent 
Low,  to  be  executed  by  him  and  the  others, 
^  enable  him  to  fulfill  the  agreement.  Thitt 
*^  done  by  them  after  adding  the  condition, 
^  the  12th  February,  1821.  The  witness  says 
^*^  there  was  no  schedule  attached  to  it.  He 
JJI'^wers,  from  information  and  belief,  that  Beck 
^  not  collect  from  O'Hara  any  money^  or  re- 
^▼e  from  him  any  further  security.  The  dis- 
trict judge,  upon  this  testimony,  instructed  the 
jorv  that  the  defendants  had  the  superior  title, 
^  their  verdict  was  accordingly  rendered  for 
ttem. 
22  How. 


The  authority  conferred  upon  the  mandatarr 
by  the  letter  of  attorney  is  special  and  limited, 
and  his  acts  under  it  are  valid  only  as  they 
come  within  its  scope  and  operation.  He  was 
bound  to  conform  to  the  conditions  it  contains, 
in  its  execution  to  adopt  the  modes  it  indicates. 

He  was  authorized  to  sell  the  lands  for  cash 
or  on  a  credit  with  security  on  real  property, 
to  execute  a  deed  describing  the  consideration, 
acknowledging  its  payment,  and  to  receive  the 
money  or  securities  the  purchaser  might  render. 
Peck  V.  Harriott,  6  S.  &  R.  149;  9  Leigh,  387. 
But  he  was  not  authorized  to  exchange  the 
lands  for  other  property,  or  to  accept  the  notes 
of  the  vendee  as  cash,  or  to  accept  personal 
•security,  or  any  form  of  security  except  [*82 
that  specified  in  the  condition.  Non  eat  in 
facultate  mandatarii  addere  vel  demere  ordini 
sibi  dato.  These  propositions  are  not  disputed 
as  applicable  to  cases  arising  between  parties 
to  the  original  contract,  in  which  the  limita- 
tions on  the  authority  and  the  'circumstances  of 
departure  from  it  in  the  execution  are  under- 
stood. But  it  is  contended  that  bona  fide  pur- 
chasers are  entitled  to  repose  credit  in  the  re- 
citals and  declarations  of  the  attorney  as  ex- 
pressed in  his  deed,  that  disclose  the  mode  in 
which  the  authority  has  been  exercised,  and 
will  be  protected  against  their  falsity;  that  the 
principal  is  estopped  to  deny  their  truth.  This 
argument  rests  for  its  support  upon  the 
hypothesis  that  the  delinquencv  of  the  man- 
datary is  a  breach  of  an  equitable  trust,  a  trust 
cognizable  in  a  court  of  chancery  only,  a  court 
that  will  not  administer  relief  against  a  bona 
fide  purchaser  having  the  legal  title.  It  as- 
sumes that  the  deed  made  by  the  attorney  in- 
vests the  orantee  with  the  legal  title,  notwith- 
standing the  noncompliance  with  the  condition. 
If  this  were  true,  the  inference  would  follow. 
Danbury  v.  Lockbum,  1  Mer.  628.  But  the  as- 
sumption is  not  tenable.  The  attorney  was 
not  invested  with  the  legal  estate.  He  was  the 
minister,  the  servant,  of  his  constituent,  and 
his  authority  to  convey  the  legal  estate  did  not 
arise  except  upon  a  valid  safe  in  accordance 
with  the  requirements  of  the  power. 

Doe  V.  Martin,  4  T.  R.  89;  Minot  v.  Pres- 
cott,  14  Mass.  495.  The  deed  executed  by  the 
attorney  is  apparently  within  the  scope  of  his 
power,  and  the  admission  of  payment  of  the 
consideration  is  competent  teietiraony  of  the 
fact.  American  Fur  Co.  v.  United  States,  2 
Pet.  358.  But  it  is  competent  to  his  principal 
to  show  that  the  transaction  was  in  appearance 
only,  and  not  in  fact  within  the  authority  be- 
stowed. 

And  the  question  arises,  was  there  any  testi- 
mony to  be  submitted  to  the  jury  to  repel  the 
presumption  that  there  was  a  bona  fide  execu- 
tion of  the  trust  reposed  in  the  attorney.  One 
of  the  donors  of  the  power,  but  who  does  not 
appear  to  be  interested  in  the  land  otherwise 
than  by  the  recital  in  that  instrumoit,  admits 
his  knowledge  of  the  terms  of  the  sale  made  to 
O'Hara;  that  this  power  was  remitted  to  Beck 
to  validate  *the  contract,  as  far  as  it  had  [*83 
been  executed,  and  to  enable  him  to  complete  it 
according  to  the  engagement  that  had  been 
enteited  into. 

The  power  of  attorney  and  the  deed  ,had  been 
on  the  public  records  for  thirty-four  years  be- 
fore this  suit  was  commenced,  and  for  five  years 
these  defendants  had  been  in  the  actual    nos- 
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seRsion  of  the  property.  It  had  been  repeatedly 
sold  durine  this  long  period.  To  tlie  inquiry 
made  of  the  witness,  whether  the  purchase 
money  had  been  paid  to  the  grantors,  or 
whether  the  security  on  real  property  had  been 
taken,  he  answers:  "This  amant  is  informed 
and  believes  that  most  of  the  lands  were  sold 
to  William  OITara  without  security,  or  the 
payment  of  anything  in  hand  upon  the  promis- 
sory notes  of  the  snid  O'Hara,  which,  as  this 
affiant  is  informed  and  believes,  were  in  the 
hands  of  Beck  at  the  time  of  his  death,  and 
copies  of  which,  .  .  .  as  he  is  informed 
and  believes,  .  .  .  are  annexed."  It  is 
the  opinion  of  the  court  that  this  testimony  was 
not  admiBftible;  and  although  it  was  read  to  the 
jury,  it  did  not  contain  anything  to  warrant  a 
conclusion  unfavorable  to  the  title  of  the  de- 
fendants. 
Judgment  affirmed. 


SPRINGFIELD  TOWNSHIP  OP  FRANKLIN 

COUNTY. 

V, 

JOHN  H.  QUICK,  Auditor,  and  Wm.  Robeson, 
Tn^Murer  of  Franklin  County. 

<8ee  8.  C  22  How.  56-69.) 

Indiana  school  fund, 

ne  Indiana  ^tnte  laws,  apportlonlnfr  the  school 
fund,  do  not  violate  thp  act8  of  Congress  provid- 
ing that  the  procpedR  of  the  sixteenth  section  shall 
"^be  for  the  ase  of  schools  In  the  township. 

Submitted  Deo.  19, 1859.    Decided  Jan.  5, 1860, 

IN  ERI^OU  to  the  Supreme  Court  of  the  State 
of  Indiana. 

This  action  was  brought  by  Springfield 
township  against  Quick,  auditor,  and  Rol^son, 
treasurer,  of  the  said  county,  in  the  Franklin 
circuit  court.  The  complaint  was  for  an  in- 
junction to  enjoin  the  auditor  and  treasurer 
from  distributing  the  school  fund  in  said  coun* 
ty,  in  compliance  with  the  provisions  of  the 
school  law  of  Indiana,  approved  March  5,  1855. 

The  clerk  of  that  court,  ej?  officio,  granted  a 
temporary  injunction.  This  order,  at  the  sub- 
.<ieauent  term  of  the  court,  was  made  perpetual. 

The  defendants  appealed  to  the  supreme  court 
of  Indiana,  which  court  reversed  the  judgment 
of  the  Franklin  circuit  court. 

From  this  ruling  of  the  supreme  court  of 
Indiana,  this  writ  of  error  is  brought. 

A  synopsis  of  the  laws  under  which  the  case 
arose  appears  in  the  brief  for  the  plaintiff  in 
error. 

The  questions  as  stated  by  the  counsel  for  the 
appellees,  were,  the  constitutionality  of  the 
school  law  of  the  state  of  Indiana,  approved 
March  5,  1855,  and  whether  that  law  violates 
the  act  of  Congress  making  the  grant  of  the 
16th  section  of  lands  throughout  the  state  for 
the  use  of  schools. 

Mr,  Lnoian  Barbour,  for  the  plaintiffs  in 
error :  • 

An  historical  statement  of  the  facts  involved 
in  the  controversy  in  this  case  will  best  exhibit 
the  errors  complained  oL 
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The  counsel  referred  to  the  following  aets  of 
Congress  and  of  the  legislature. 

Act  of  Congress,  March  26,  1804;  by  the  5th 
section  of  which,  section  number  16  was  re- 
served in  each  township  in  Indiana  for  the  sup- 
port of  schools. 

Act  of  Conpess,  April  19,  1806;  act  to  en- 
able the  people  of  Inaiana  territory  to  form  a 
constitution  and  state  government,  which  oi- 
fered  the  following  propositions  to  the  territory 
for  acceptance:  First.  That  the  section  niun- 
bored  10  in  every  township  (and  when  such 
section  has  been  sold,  granted,  or  disposed  of, 
other  lands  eouivalent  thereto  and  most  con- 
tiguous), should  be  granted  to  the  inhabitants 
of  such  township  for  the  use  of  schools. 

S<>cond.  That  the  salt  springs  within  the  said 
territory  should  be  granted  to  the  state  for  the 
use  of  thepeople,  etc. 

Third.  That  five  per  cent  of  the  net  proceeds 
of  the  lands  lyin^  within  the  state  should  be 
reserved  for  making  roads,  canals,  etc 

Fourth.  That  one  entire  township  should  be 
reserved  for  the  use  of  a  seminary  of  learning, 
and  vested  in  the  legislature,  etc. 

Fifth.  That  four  sections  be  granted  to  the 
state  for  the  purpose  of  a  seat  of  government. 

This  act  also  provided  that  the  ordinance  of 
the  territory  accepting  the  foregoing  proposi- 
tion should  exempt  lands  sold  by  the  United 
States  after  the  first  day  of  the  next  December, 
from  taxation  for  five  years  from  date  of  sale. 

On  the  20th  day  of  Jime,  1816,  the  conven- 
tion of  Indiana  accepted  this  proposition.  On 
the  24th  of  December.  1816,  it  passed  an  act  en- 
titled "An  Act  to  Prevent  Waste  on  Lands 
Preserved  for  the  Use  of  Schools  and  Salt 
Springs.** 

The  5th  section  provided  for  the  incorpora- 
tion of  any  congressional  or  fractional  township 
in  certain  cases,  and  the  Section  of  trustees  by 
the  same. 

This  act  was  re-enacted  in  1818.  In  1810  an 
act  was  passed  authorizing  the  trustees  to  let 
out  any  money  of  the  township  sustaining 
schools  therein. 

In  1824,  an  act  was  pcwsed,  one  section  of 
which  provided  that  the  lands  reserved  by  Con- 
gress for  the  use  of  schools  in  eadi  congres- 
sional township,  should  be  vested  in  this 
corporation. 

On  January  25,  1827,  and  January  28,  1828, 
acts  were  passed,  looking  towards  procuring  an 
act  of  Congress,  authorizing  the  leg&slature  of 
Indiana  to  convey,  in  fee  simple,  lands  reserved 
by  Congress  for  the  use  of  schools  within  ihe 
state.  On  the  24th  day  of  May,  1828,  an  act 
of  Congress  was  approved,  granting  such  au- 
thority, with  the  provision  that  no  land  should 
be  sold  without  tne  consent  of  the  inhabitants 
of  the  township  or  district,  and  that  out  of  the 
proceeds  of  the  funds,  each  township  and  dis- 
trict should  be  entitled  to  such  part  thereof  as 
should  have  accrued  for  the  sale  of  school  land 
belonging  to  such  township  or  district. 

Januarv  23,  1829,  an  tict  passed  Mr  the  Indi- 
ana legislature  was  approved,  which  provides 
for  the  incorporation  of  each  congressional 
township  in  the  state,  the  election  of  school 
trustees  therein,  and  the  election  of  a  school 
commissioner  in  each  county,  and  a  sale  by  him 
of  the  16th  section,  whenever  a  majority  of  the 
voters  of  the  township  should  attend  an  election 
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to  be  held  for  thai  purpose,  and  direct  such 
sale.  In  1830  an  act  -was  passed  authorizing 
the  lease  of  school  lands,  and  providing  some 
restrictions  on  the  sales. 

On  February  2,  1833,  an  act  was  passed, 
which  provided  that  in  case  of  a  sale  of  thif 
school  lands  of  any  township,  the  inhabitants 
should  hold  an  election  and  determine  whether 
the  proceeds  of  the  sale  should  be  deposited  in 
the  loan  office  of  the  state,  left  with  or  be 
loaned  by  the  school  commissioner. 

Sections  88  and  80  of  that  act  read:  "Tlie 
moneys  placed  in  the  loan  office,  belonging  to 
the  inhaoitants  of  any  township,  shall  there  re- 
main a  permanent  fund  for  the  purpose  of 
school  education  for  such  townships,  and  shall 
yield  a  legal  interest,  and  not  less  than  at  the 
rate  of  six  per  cent  per  annum." 

"And  the  faith  of  the  state  is  hereby  solemn- 
ly pledged  to  the  inhabitants  of  each  of  said 
townships  for  the  preservation  of  the  fund  be- 
longinff  thereto,  and  for  the  payment  of  said 
annual  interest."  In  1837  a  similar  law  was 
enacted.  In  1841  an  act  was  passed,  authoriz- 
ing a  township  to  withdraw  funds  from  the 
loan  office,  to  be  loaned  out  by  the  school  com- 
missioner. 

In  1843,  the  legislature  passed  an  act  remod- 
eling the  school  law,  §  114  of  whidi  provides 
'Hhat  the  several  counties  should  be  held  liable 
to  the  inhabitants  of  the  respective  congres- 
sional townships  for  the  preservation  of  the 
said  fund,  and  the  payment  of  the  annual  inter- 
est thereon,  at  the  rate  Mtablished  by  law. 

In  1840,  the  office  of  school  conunissioner  was 
abolished,  and  his  duties  transferred  to  the 
county  auditor  and  treasurer.  For  the  first 
tune  the  proceeds  of  the  sale  of  the  16th  sec- 
tion went  into  the  county  treasury  for  manage- 
ment and  distribution. 

The  7th  section  of  this  act  contains  the  fol- 
lowing: ''Providing  that  nothing  herein  con- 
tained should  be  so  construed  as  to  divert  the 
fund,  commonly  called  the  congressional  town- 
ship fond,  or  any  part  thereof,  from  the  objects 
ana  purposes  for  which  it  was  granted  by  Con- 
gress." 

After  this,  Indiana  adopted  her  new  Consti- 
tution,  called  the  Constitution  of  1861,  in 
which  an  effort  is  made  to  consolidate  the 
school  funds  of  the  state. 

The  8th  article  of  the  Constitution  contains 
the  following  provisions  on  the  subject  of  edu- 
cation. 

Sec  1.  Knowledge  and  Learning  generally 
diffused  throughout  a  community  being  essen- 
tial to  the  preservation  of  a  free  government, 
it  shall  be  toe  duty  of  the  general  assembly  to 
encourage,  by  all  suitable  means,  moral,  intel- 
lectual, scientific,  and  agricultural  improve- 
ment; and  to  provide  by  law  for  a  general  uni- 
form system  of  common  schools  wherein  tuition 
shall  be  without  charge  and  equally  open  to  all. 

Sec  2.  The  common-school  fund  shall  consist 
of  the  congressional  township  fund,  and  the 
lands  belonging  thereto;  the  surplus  revenue 
fund,  and  the  other  funds  named. 

The  3d,  4th,  and  5th  sections  provide  fbr  the 
funding  investment  and  distribution  thereof. 

Sec.  ff  makes  the  several  counties  liable  for 
the  preservation  of  the  fund  and  payment  of 
the  interest  thereon. 

Sec.  7.  "All  trust  funds  held  by  the  state 
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shall  remain  inviolate  and  be  faithfully  applied 
to  the  purposes  for  which  the  trust  was  ere- 
ated." 

Sec.  8  provides  for  the  election  of  a  state  su- 
perintendent of  public  instruction. 

Pursuant  to  tne  provisions  of  this  article  of 
the  Constitution,  the  first  Indiana  legislature, 
convened  after  its  adoption  by  nn  act  approved 
June  14,  1852,  and  found  in  the  Revised  Code 
of  1852,  vol.  I.  page  430,  undertook  to  consoli- 
date the  school  funds  of  1832,  and  to  distribute 
generally  over  the  state  the  proceeds  of  the 
16th  section  of  each  township,  reserved  by  Con- 
gress to  the  inhabitants  of  tne  respective  town- 
ships in  which  the  sections  are  situate,  for  the 
use  of  schools  therein. 

This  distribution  was  controverted  by  the 
present  plaintiffs  in  the  state  courts,  and  their 
power  and  right  to  the  exclusive  control  of  this 
loth  section,  and  its  proceeds  fully  established 
by  the  supreme  court  of  the  state  of  Indiana  in 
the  case  of  The  state  of  Indiana  and  Others  v. 
Sfmngfield  Township,  reported  in  6th  Indiana 
Reports,  page  84,  etc.,  and  which  is  especially 
referred  to  the  attention  of  this  court,  as  con- 
taining a  true  statement  and  history  of  the  leg- 
islation of  Indiana  on  this  subject,  and  a  full 
vindication  of  the  right  of  the  plaintiffs  in  this 
case  to  the  relief  sou^ffat. 

Shortly  after  this  judgment  was  pronounced 
by  the  supreme  court  of  the  state  of  Indiana, 
which  was  at  the  November  term,  1854,  the 
legislature  of  Indiana,  to  avoid  its  force  and 
effect,  and  indirectly  to  accomplish  that  which 
the  court  determined  could  not  be  done,  passed 
nn  act  approved  March  5,  1855,  entitled  "An 
Act  to  Ptovide  for  a  General  System  of  Com- 
mon Schools,  the  Officers  thereof,  and  Their  Re- 
spective Duties,  and  Matters  Properly  Connect- 
ed therewith,  and  to  Establish  Township  Libra- 
ries, and  for  the  Regulation  thereof." 

See  acts  of  Indiana  for  1855,  page  161. 

The  plaintiffs  in  error  insist  that  the  8th  ar- 
ticle of  the  Constitution  of  1851,  of  the  state  of 
Indiana,  and  the  legislation  of  said  statute  of 
Mardi  4, 1855,  are  TOth  in  violation  of  the  ordi- 
nance and  acts  of  Congress  vesting  these  said 
16th  sections  in  the  inhabitants  of  the  respect- 
ive townships  in  which  they  are  situated,  and 
consequently,  void. 

It  cannot  be  disguised  that  this  legislatioB 
of  1855  was  a  palpable  evasion  of  the  judgment 
pronounced  by  the  supreme  court  of  Indianap 
in  6th  Indiana  Reports,  page  84.  And  this  high 
court  will  eertainly  not  tolerate  this  petty  sub- 
terfuge, but  will  hold,  as  they  did  in  Trustees 
for  Vtneennes  University  ▼.  The  State  of  Indi- 
ana, 14  How.  268,  that  the  rights  of  parties  can- 
not thus  bo  trifled  with,  but  will  be  Wd  saored 
from  all  improper  legislation. 

The  judgment  of  the  supreme  court  of  Indi- 
ana, in  the  case  at  bar  in  tth  Indiana  Reports, 
page  636,  pronounced  by  Judge  Gookins,  we 
think,  is  a  very  lame  attempt  to  justify  the  8th 
article  of  the  Constitution  of  1851  and  the  act 
of  1855,  and  cannot  be  sustained  by  reason  or 
authority.  With  all  due  respect  for  the  opin- 
ion of  that  court,  it  is  a  mere  od  captandum  ar- 
gument; and,  as  will  be  seen,  was  the  opinion 
of  a  divided  court. 

Ur,  D.  D.  Jones,  for  defendants  in  error : 

The   appellees    conceive   the   oAly    material 
points  in  the  case  to  be  the  following  two: 
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Ist.  Is  the  act  in  question  eonstitutional  T 

2d.  Does  it  violate  the  act  of  Congress  mak- 
ing the  grant  of  the  16th  section  of  lands  in  the 
several  congressional  townships  of  the  state  of 
Indiana,  "to  the  inhalntants  tnereof,  for  the  use 
of  schools?" 

Does  it  contravene  any  provision  of  the  Con- 
stitution of  the  state  of  Indiana  T  It  is  insist- 
ed that  it  does  not,  as  the  Constitution  of  the 
state  is  but  an  organie  rule  originating  in,  and 
restrictive  of,  the  unlimited  powers  of  a  sover- 
eignty— ^not  defining  what  alone  the  legislature 
may  do  in  its  capacity  as  the  law-making  power 
of  the  state— hut  positively  prohibiting  certain 
acts  of  legislation;  denying  that  brandi  of  the 
state  government  the  privilege  of  interfering 
with  certain  defined  riants  reserved  by  the  peo- 
ple, and  pointing  out  the  mode  in  which  legisla- 
tion shall  be  conducted.  It  does  not  withhold 
from  the  state  the  risht  to  prescribe,  through 
the  agencT  of  her  legislature,  a  rule  for  the  tax- 
ation of  her  people  and  their  property  within 
her  limits,  for  educational  purposes.  Nor  does 
it  prohibit  any  distributicm  the  l^slature  mav 
see  proper  to  direct,  of  such  taxes  so  collected, 
whether  that  distribution  be  per  capita^  or  with 
reference  to  existing  educational  advantages 
one  locality  may  have  over  another;  and  wheth- 
er donations  from  the  general  government  or 
other  sources  shall  be  tucen  into  consideration 
in  the  mode  of  distribution,  is  conceived  to  be 
am  untrammeled  power  of  the  legislature  of  the 
state,  the  exercise  of  which  is  unforbidden  by 
any  provisicm  of  either  the  state  or  Federal  Con- 
■titution. 

The  very  features  of  the  law  complained  of 
are  component  parts  of  the  state  Constitution; 
and  if  not  repugnant  to  other  subsequent  pro- 
visicms  of  that  instrument;  their  validity  is  co- 
equal with  the  Constitution  itself.  These  pro- 
visions are  contained  in  the  8th  article  of  the 
Constitution  of  the  state. 

Vide  R.  S.  of  Indiana,  1862,  vol.  I.  p.  62. 

The  sections  of  the  law  held  to  be  exception- 
able by  the  appellant,  are  clearly  within  the  di- 
TeetoTV  provision  of  the  8th  article  of  the  Con- 
stitution of  Indiana,  and  §  101,  so  far  from  di- 
verting or  diminishing  the  congressional  town- 
ship fund,  expressly  provides  '"that  in  no  case 
shall  the  income  of  the  congressional  township 
fund  belonging  to  any  township,  or  part  of  such 
township,  06  diminished  by  uueh  distribution 
mnd  diverted  to  any  other  township." 

Laws  of  the  state  of  Indiana,  1855,  p^  176. 

It  ia  insisted  by  the  appellant^  that  the  act 
is  oontraventive  of  that  provision  of  the  state 
Constitution  which  requires  all  laws  of  the 
state  to  be  of  uniform  operation  throughout  the 
state,  which  position  the  appellees  deem  to 
have  been  properly  hdd  untenable  by  the  su- 
preme court  of  the  state  in  this  same  case.  The 
court  says:  "It  does  not  conflict  with  the  23d 
section  of  the  4th  article  of  the  Constitution  of 
the  state  of  Indiana,  which  requires  all  laws  to 
be  of  uniform  operation  throughout  the  state; 
for  the  act  is  not  only  uniform  in  itself,  but  it 

I>roduces  uniformity  in  the  subjects  upon  ^diich 
t  operates." 

Tne  entire  subject-matters  upon  which  the 
met  in  question  proposes  to  operate  is  within 
the  limits  of  iiie  state  of  Inoiana.  She  does 
net  propose,  by  this  legislative  enactment,  to 
assume  control  of  any  foreign  matter  whatever. 


And  it  has  been  held  "that  a  state  has  the  aamt^ 
undeniable  and  unlimited  jurisdiction  over  all 
persons  and  things  within  its  territorial  limits, 
as  any  foreign  nation,  when  that  jurisdiction  ia 
not  surrendered  or  restrained  by  the  Constitu- 
tion of  the  United  States." 

Mayor  of  A'oir  York  v.  Miln,  11  Pet.  102. 

Inasmuch  as  the  act  does  not  propose  to  di- 
vert the  congressional  township  fund,  but  ex- 
pressly provides  against  its  diversion  and  dimi- 
nution, and  for  its  faithful  preservation  and  ap- 
plication to  the  specified  use  for  which  it  was 
granted,  it  most  certainly  does  not  violate  the 
act  of  Congress  granting  the  lands  to  the  sev- 
eral townships  of  the  state.  Such  construction 
can  only  be  given  to  the  act  in  question  by  im- 
puting to  the  state  legislature  an  ignorance  or 
duplicity  inconsistent  with  common  intelligence 
and  common  honesty. 

It  being  a  well-settled  principle  that  the  pow- 
er of  a  state  to  levy  taxes,  to  create  a  revenue 
for  any  specified  object,  is  an  incident  of  sover- 
eignty, and  only  restricted  by  constitutional  in- 
hibitions; and  there  being  no  such  constitu- 
tional prohibition — ^the  sense  of  honor,  justice, 
and  equity  of  a  state  alone  defining  the  limita 
within  which  that  power  shall  be  exercised — 
what  feature  of  the  law  in  question  can  be  said 
to  exoeed  the  authority  of  the  state?  In  the 
Constitution  of  the  state  of  Indiana  there  is  no 
feature,  the  appellees  insist,  prohibiting  tho 
levying  and  collecting  of  taxes  such  as  con- 
templated by  the  school  law  in  ouestion.  The 
Constitution  of  the  state  being  suent  as  to  the 
mode  of  distributing  the  common  school  fund, 
that  burden  was  necessarily  cast  upon  the  1^- 
islature.  In  the  exercise  of  this  neoessarv  in- 
cidental power,  that  body  directs  that  all  the 
funds  raised  to  constitute  a  common  school  rev- 
enue be  so  distributed,  taking  into  considera- 
tion the  congressicmal  township  fund,  as  to  in- 
sure an  equality  of  educational  facilitiea 
throughout  tne  state. 

The  same  power  that  can  riehtly  divert  a 
revenue  enjoyed  by  peculiar  lociuities,  and  dis- 
burse it  throughout  an  entire  state,  most  cer- 
tainly possesses  a  sufficient  authority  over  her 
own  internal  affairs,  to  take  into  consideration 
other  funds  in  her  efforts  at  placing  all  upou 
a  uniform  basis,  as  it  respects  toe  means  of  edu- 
cating her  people. 

Mr.  Justice  Oatron  delivered  the  opinion  of 
the  court: 

The  25th  section  of  the  judiciary  act  declares 
that  where  is  drawn  in  question  the  construc- 
tion oif  any  statute  of  the  United  States,  and 
the  decision  is  against  the  right  set  up  or 
claimcMl  by  either  party  under  tne  tict  of  Con- 
gress, such  decision  may  be  re-examined,  and 
reversed  or  affirmed,  in  the  Supreme  Court,  on 
writ  of  error. 

Here  it  is  claimed  for  the  inhabitants  of  the 
township  that  the  fund  arising  from  the  pro- 
ceeds of  the  IGth  section  shall  not  be  estimated 
in  distributing  the  general  school  fund  of  the 
state  derived  from  taxes  paid  into  the  state 
treasury.  The  acts  of  the  legislature  equalize 
the  amount  that  shall  be  appropriated  for  the 
education  of  eadi  scholar  throughout  the  state, 
taking  into  the  estimate  the  moneys  derived 
from  *the  proceeds  of  the  16th  section,  [*61^ 
with  the  proviso,  that  th0  whole  of  the  pro- 
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el^edt  thull  W  eipended  in  the  township.  If 
it  be  more  than  an  equal  portion  to  each  schol- 
ar elsewhere  famished  hy  the  state  fund — still, 
the  township  has  the  benefit  of  such  excess,  but 
receives  notning  from  the  treasury ;  and  if  it  be 
lees,  then  the  deficiency  is  made  up,  so  as  to 
equalize  according  to  the  general  provision. 

And  the  question  here  is  whetncr  the  state 
laws  violate  the  acts  of  Congress  providing  that 
the  proceeds  of  the  10th  section  shall  be  for  the 
use  of  schools  in  the  township.    And  our  opin- 
ion is,  that  expoiding  the  proceeds  of  the  16th 
section  for  the  exclusive  use  of  schools  "in  the 
township"  where  the  section  exists,  is  a  com- 
Vlianoe  with  the  legislation  of  Congress  on  the 
subject;  nor  is  the  state  bound  to  provide  any 
additional  fund  for  a  township  receiving  the 
bounty  of  Congress,  no  matter  to  what  extent 
other  parts  of  the  state  are  supplied  from  the 
treasury. 

The  law  is  a  perfectly  just  one;  but  if  it  were 
otherwise,  and  the  school  fund  was  distributed 
partially,  nevertheless  those  receiving  the  boun- 
ty from  Congress  have  no  right  to  call  on  this 
eourt  to  interfere  with  the  power  exercised  by 
the  state  legislature  in  laying  and  collecting 
taxes,  and  in  appropriating  them  for  education- 
al purposes,  at  its  discretion. 

we  hold  that  a  trtte  construction  was  given 
ta  the  Actn  of  Congress  referred  to,  and  order 
fiUMt  the  judgment  be  affirmed. 


>^1LLL\M  CROSSMAX,  Freeman  0.  Carey, 
»nd  William  M.  F.  HewRon,  Ti^^timentary  Ex- 
ecutors of  Charles  McMicken,  Deceased, 

r. 

FRANKLIN  PERIN. 

(Bee  8.  C  22  How.  282-285.) 

^'Aere  (iH  is  denied  by  aneicer,  and  unsupjH>rt' 
ed  by  proof,  relief  refused. 

-    'Where.  In  a  bill  of  review,  praying  relief  from  a 
^^«^ree  oDtained    in   a    previous    suit,   the   excuse 
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^t  up  bj  the  complainant,  for  not  appearing  and 
pefnainf  the  former  suit,  to  wit:  the  fraud  and 
■»i petition  of  the  defendant,  was  fully  and  com- 
K>l<»telT  denied  in  the  answer,  and  wholly  unsup- 
ported by  the  proofs,  and  the  failure  to  appear  and 
^^fend,  for  aught  that  was  shown,  was  attributa- 
ble to  his  own  neglect  and  inattention ;  held,  that 
^e  allegations  upon  which  relief  in  the  bill  rested, 
and  upon  which  alone  a  rehearing  could  be  granted 
bi  the  case,  consistent  with  the  established  practice 
^f  t  coort  of  chancery,  were  unsustained. 

Submitted  Dec.  19,  1859.    Decided  Jon.  S,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Loui- 
liana. 
Hie  case  is  stated  by  the  court. 
See,  also,  reports  of  the  case  in  this  court 
°ut  of  which  this  case  arose. 
59  U.  B.  (18  How.)  607;  61  U.  S.  (20  How.) 

Mr.  J.  P.  Bemjamia  for  appellants. 

Mr.  F.  Perist  in  person,  and  Mr.  It.  M.  Day 

^  appellee. 

Mr.  Justice  Helaoa  delivered  the  opinion  of 

"»e  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
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court  of  the  United  States  for  the  eastern  dis- 
trict, of  Louisiana. 

The  bill  filed  by  McMicken  in  the  court  be- 
low is  in  the  nature  of  a  bill  of  review,  praying 
relief  from  a  decree  obtained  against  nim  l^ 
Perin  in  a  previous  suit  by  means  of  fraud  and 
imposition. 

The  suit  by  Perin  charged  McMicken  with 
holding,  in  trust  for  his  use,  a  valuable  sugar 
plantation,  situate  in  the  parish  of  East  Baton 
Roup^e,  on  the  Mississippi  river,  in  the  state  of 
Louisiana;  and  sought  a  discharge  of  the  trust 
and  a  conveyance  of  the  title  to  the  complain- 
ant. 

The  bill  of  review  sets  forth  as  the  ground  of 
fraud  in  the  decree,  that  after  the  commence- 
ment of  the  former  suit  and  service  of  the 
subpoena  on  McMicken,  in  an  interview  with 
*  Perin  on  the  subject  of  the  suit,  he  r*884 
at^reed  to  discontinue  it,  and  prosecute  the 
same  no  further;  upon  which  understanding 
the  defendant  acted,  and  discharged  the  solicit- 
or retained  to  defend  it,  and  omitted  altogether 
any  defense;  and  that  in  violation  of  the  agree- 
ment, and  in  fraud  of  the  rights  of  the  defend- 
ant, he,  Perin,  proceeded  with  the  suit  in  the 
absence  and  witnout  the  knowledge  of  the  de- 
fendant, obtaininor  the  decree  in  Question  by  de- 
fault, declaring  the  trust,  and  directing  a  con- 
veyance of  the  plantation. 

The  bill  of  review  further  sets  forth  that  the 
advances  made  by  the  complainant  in  the  pur- 
chase of  the  property,  and  the  liabilities  in- 
curred by  way  of  raising  incumbrances  on  tlie 
same  in  securing  the  title,  far  exceeded  the  sum 
stated  by  Perin  in  his  bill,  and  which  he  pro- 
posed to  reimburse  and  satisfy,  and  of  all  which 
he  had  full  knowledge,  but  which  he  fraudulent- 
ly suppressed  and  excluded  from  the  decree, 
which  the  complainant  is  justly  entitled  to  have 
allowed  upon  setting  aside  the  purchase  and  de- 
claring the  trust  for  the  benefit  of  Perin. 

The  defendant,  in  his  answer  to  the  bill  of  re- 
view, denies  specifically  the  fraud  charged 
therein  against  him ;  denies  that  he  agreed  to 
give  up  the  suit,  and  not  further  prosecute  the 
same,  or  that  he  gave  any  assurances  to  Mc- 
Micken to  that  effect,  or  which  were  calculated 
to  mislead  or  induce  him  to  withdraw  from  the 
defense,  or  that  any  such  understanding  existed 
between  the  parties ;  but,  on  the  contrary,  since 
the  filing  of  nis  bill  he  has,  at  all  times,  insist- 
ed upon  his  rights  as  set  forth  therein,  and  up- 
on the  prosecution  of  his  claim  to  the  property. 

The  aefendant  also  denies  that  the  omission 
to  set  forth  in  his  bill  any  other  sums  than 
those  allowed  in  the  report  of  the  master,  and 
which  entered  into  the  decree,  were  with  a  view 
to  an  ex  parte  proceeding  in  the  suit  as  charged 
by  McMicken,  and  denies  all  fraud  or  conceal- 
ment in  respect  to  these  accounts. 

The  answer  of  the  defendant  is  directly  re- 
sponsive to  the  charges  in  the  bill,  and  relates 
to  facts  within  his  knowledge,  and,  upon  well 
settled  principles  of  pleading,  must  be  taken 
^'as  presenting  the  true  state  of  the  case,  [*285 
unless  overcome  by  the  proofs.  The  complain- 
ant, in  view  of  this  rule,  has  examined  witness- 
es in  supDort  of  the  allegations,  but  they  have 
wholly  failed  to  sustain  them. 

The  bill  of  Perin  against  McMicken  to  en- 
force the  trust  was  filed  in  February.  1851. 
The  subp<ena  was  served  personally  in  Novom- 
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ber,  1852.  McMicken  resided  in  the  state  of 
Ohio,  and  the  service  in  the  suit  could  be  made 
only  in  the  state  of  Louisiana.  The  decree  pro 
e<mfe9»o  was  entered  in  Aprils  1853^  and  the 
final  decree  in  June,  1854.  The  suit  seems  not 
to  have  been  hurried,  with  anj  unusual  speed, 
to  its  final  determination. 

In  February,  1855,  a  petition  was  presented 
to  the  court  containing,  substantially,  the  facts 
set  forth  afterwards  m  the  bill  of  review,  on 
behalf  of  McMicken,  to  set  aside  the  decree,  and 
to  permit  him  to  come  in  and  defend,  which, 
after  hearing,  was  denied.  Whereupon  an  ap- 
peal was  taken  to  this  court  from  the  decree 
in  the  suit,  and  also  from  the  order  refusing  to 
set  aside  the  decree,  and  which  were  affirmed 
in  December  term,  1855.  18  How.  507;  20 
llow.  133. 

The  present  bill  was  filed  for  a  review  of  the 
decree  and  order  thus  affirmed  by  this  court  in 
January,  1857.  The  case  was  heard  on  plead- 
ings and  proofs,  and  a  decree  entered  dismiss- 
ing the  bill  in  November  of  the  same  year,  and 
is  now  before  us  on  appeal. 

The  bill  was  dismissed  upon  the  ground  that 
the  excuse  set  up  by  the  complainant,  to  wit: 
the  fraud  and  imposition  of  Perin,  for  not  ap- 
pearing and  defending  the  former  suit,  was 
fully  and  completely  denied  in  the  answer,  and 
wholly  unsupported  by  the  proofs.  The  fail- 
ure, therefore,  of  the  defendant  to  appear  and 
defend,  and  his  rights  in  that  suit,  for  aught 
that  was  shown,  wan  attributable  to  his  own 
neglect  and  inattention. 

The  allegations  u|X)n  which  relief  in  the  bill 
rested,  and  upon  which  alone  a  rehearing  could 
be  granted  in  the  case,  consistent  with  the 
established  practice  of  a  court  of  chancery,  were 
unsustained. 

This  is  familiar  doctrine,  and  is  decisive  of 
the  case. 

The  decree  of  the  court  below  affirmed. 


ALEXANDER  KEY.  William  R.  Marshall,  and 
Joseph  M.  Marshall,  Partners  under  the 
Name,  Style,  and  Firm  of  Marshall  &  Go., 
Plffe.  in  Err,, 

V. 

JAMES  W.  SIMPSON. 

(See  8.  C  22  How.  341-362.) 
Bill  and  notes — proof  of  ciroumatancee  of  in- 
doraement,  admisaihle- — when  note  payable  to 
order  of  one,  ia  first  indorsed  by  another^ 
obUgntion  of  latter — pleading,  when  suf- 
ficient. 

Parol  proof  of  the  attending  circumstances  un- 


der which  Indorsers  placed  their  flrin  name  npon 
the  back  of  the  note,  is  admissible  under  the  gen- 
eral Issue. 

When  a  promlssorv  note,  made  payable  to  a  par- 
ticular person  or  order,  is  first  indorsed  by  a  third 
person,  such  third  person  is  held  to  be  an  original 
promisor,  guarantor,  or  indorser,  according  to  the 
nature  of  the  transaction  and  the  understanding 
of  the  parties. 

If  he  pot  his  name  on  the  back  of  the  note  at  the 
time  It  was  made,  as  surety  for  the  maker,  and  for 
his  accommodation,  to  give  him  credit  with  the 
payee,  or  If  he  participated  In  the  consideration  for 
which  the  note  was  given  he  must  be  considered 
as  a  joint  maker  of  the  note. 

If  his  Indorsement  was  subsequent  to  the  making 
of  the  note,  and  he  put  his  name  there  at  the  re- 

Siest  of  the  maker,  pursuant  to  a  contract  with 
e  psyee  for  further  indulgence  or  forbearance  he 
can  only  be  held  as  a  guarantor. 

If  the  note  was  Intended  for  discount,  and  he  put 
his  name  on  the  back  of  it.  with  the  understandmg 
of  all  the  parties  that  his  Indorsement  would  be  In- 
operative untiJ  it  was  Indorsed  by  the  payee,  he 
would  then  be  liable  only  as  a  second  Indorser,  and 
as  such  would  be  entitled  to  the  privileges  which 
belong  to  such  Indorsers. 

Where  persons  placed  their  nfmes  as  Indorsers  at 
the  Inception  of  the  note,  not  as  a  collateral  under- 
taking, out  as  joint  promisors  with  the  maker, 
they  are  as  much  aflrected  by  the  consideration 
paid  by  the  plaintiff,  and  as  clearly  liable  In  the 
character  of  original  promisors,  as  they  would 
have  been  If  they  nad  signed  their  names  under  the 
name  of  the  other  defendant  upon  the  inside  of 
the  instrument. 

Where  the  plaintUT  alleged,  that  the  defendants, 
whose  Arm  name  Is  on  the  back  of  the  note,  placed 
It  there  for  the  purpose  of  becoming  sureties  and 
security  to  him  as  payee  for  the  amount  therein 
si>ecified.  that  allegation  Is  all  which  Is  required  by 
the  Code  of  Minnesota  territory,  to  maintain  the 
suit  against  defendants  as  original  promisors. 

Argued  and  eubmitted  Dec.  18,  i859.    Decided 

Jan.  S,  1860. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 

The  history  of  the  case  and  a  full  statement 
of  the  faeta  ai^pear  in  the  opinion  of  the  court. 

Meeere.  Brisbim  *  Bicelow,  H.  Ii. 
StoTens  and  H.  W.  Merrill,  for  the  plaintiff 
in  error: 

1.  Marshall  k  Co.  were  not  liable  on  the  note 
as  guarantors.  Their  undertaking,  whatever  it 
was,  if  regarded  as  a  gpiaranty,  was  collateral, 
and  was  within  the  statute  of  frauds,  and  void ; 
the  same  not  having  been  reduced  to  writing; 
expressing  the  consideration.  The  note  was 
simply  indorsed  in  blank  when  it  was  delivered 
to  Rey,  and  by  him  to  Simpson,  and  parol  evi- 
dence was  inadmissible  to  vary  the  legal  effect 
of  this  indorsement. 

This  point  rests  mainly  upon  the  coostmc- 
tion  to  DC  given  to  the  Minnesota  statute  of 
frauds,  and  this  is  a  literal  transcript  from  the 
New  York  Revised  Statutes. 


NoTB. — Indorser  before  payee,  liability  and  rights 
of. 

With  reference  to  the  Indorser  before  the  payee, 
the  decisions  are  not  uniform.  The  first  diversity 
of  opinion  is  as  to  whether  such  an  Irregular  indors- 
er, where  the  indorsement  was  made  at  the  incep- 
tion of  the  note,  should  be  held  to  be  a  joint  maker 
or  surety,  as  has  been  held  in  the  Supreme  Court 
of  the  United  States,  or  as  a  guarantor. 

In  the  following  Instsnces  he  has  been  held  to  be 
a  joint  maker  or  surety :  Killlan  v.  Ashley,  24  Ark. 
515;  Qllpln  v.  Marley,  4  Houst.  284;  Massey  v. 
Turner,  2  Houst.  TO ;  Collins  v.  Everett,  4  Gs.  273 
(last  case  is  by  statute)  ;  I^wrence  v.  Oakey.  14 
Ia.  889 ;  Chora  v.  Merrill.  0  La.  Ann.  53.3 ;  Cbllds 
T.  Wyman,  44  Me.  441 ;  Leonard  v.  Wilds.  86  Me. 
S60 


265 ;  Good  v.  Martin,  95  U.  S.  90 ;  Ives  v.  Bosley, 
35  Md.  262 ;  Walz  v.  Alback,  37  Md.  404 ;  Hawks 
v.  Phillips,  7  Gray,  284;  Wltterwax  v.  Paine.  2 
Mich.  559 :  Rothchild  v.  Grix.  31  Mich.  160 ;  Pierss 
V.  Irvine,  1  Minn.  877 ;  Schneider  v.  Schlffman,  20 
Mo.  571 ;  Martin  v.  Boyd,  11  N.  H.  885  (see.  how- 
ever, C^urrler  v.  FeIiow%  27  N.  H.  369)  ;  Baker  v. 
Robinson,  63  N.  C.  191 :  Perkins  v.  Barstow.  6  R.  L 
507;  Mccreary  v.  Bird,  12  Rich.  654;  Strong  v. 
Riker,  16  Vt.  557 ;  Sylvester  v.  Downer.  20  VtS55. 
And  in  the  following  a  guarantor :  Pierce  v.  Ken- 
nedy, 5  Cal.  138 ;  contra,  Jones  v.  Goodwin,  39  CaL 
493;  Perkins  v.  Catlln.  11  Conn.  212;  Ransom  v. 
Sherwood.  26  Coon.  437;  Clark  v.  Merrlman,  25 
Conn.  576 ;  Webster  v.  Cobb.  17  III.  459 ;  Knight  v. 
Dunsmore,  12  Iowa,  36;  Firman  v.  Blood.  2  Kan. 

63  u.  a 
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The  conntruction  of  that  statute  has  been 
settled  in  favor  of  the  plaintiff  in  error. 

Min.  Rev.  Stat.  268,  fiS  281-282;  2  N.  Y.  Rev. 
Stat.  135,  S  2,  subdivision  2;  Hall  v.  yeiccomh, 
7  HiU,  416;  8pie9  v.  Oilmore,  1  N.  Y.  324; 
Ihmham  y.  Manrotc,  2  N.  Y.  553;  Brevcster  y. 
Silence,  8  N.  Y.  207;  EUU  v.  Brown,  6  Barb. 
2S2;Waterbury  y.  Sinclair,  16  How.  Pr.  329. 

2.  Marshall  &  Co.  are  not  chargeable  as 
makers  of  the  note  In  question.  In  support  of 
this  proposition,  we  refer  to  the  proceeding 
point  and  authorities  cited. 

If  parol  evidence  is  inadmissible  to  chan^ 
the  contract  of  indorsement  into  a  guaranty,  it 
is  equally  inadmissible  to  change  it  into  an  ab- 
solute original  promise.  In  so  changing  the 
contracts,  not  only  must  the  promise  be  sup- 
plied by  parol,  but  the  consideration  also. 

This  would,  in  effect,  be  a  repeal  of- the  stat- 
ute of  frauds. 

Hall  y.  Farmer,  5  Den.  484;  Bradford  v. 
Martin,  3  Sand.  647;  Story  Prom.  N.  §  134. 

In  England  it  has  long  been  held,  that  not 
only  the  promise  must  m  in  writing,  but  tlie 
consideration  must  be  expressed  in  tne  instru- 
ment itself. 

Wain  v.  Warliere,  6  East,  10;  Saunders  y. 
Wakefield,  7  B.  &  A.  505;  Morley  v.  Boothhy, 
3  Bing.  107. 

The  statute  of  frauds  in  those  states  in  which 
the  courts  have  dissented  from  the  above 
doctrine  is  in  its  language  essentially  different 
from  the  statute  of  Minnesota. 

3d.  The  record  shows  that  no  agreement  or 
contract  has  ever  been  written  upon  the  back 
of  the  note,  other  than  the  mere  indorsement. 
The  indorsement  is  still  in  blank.  The  position 
of  the  Marshall s  is  that  of  second  indorsers 
only.  The  note  is  negotiable,  but  they  are  not 
the  payees.  There  are  numerous  cases  which 
establish  the  rule  that  whenever  the  note  is  ne- 
gotiable— ^payable  to  a  third  person  or  order, 
and  is  indorsed  by  a  person   other    than    the 


payee,  he  is  not  to  be  treated  as  an  original 
promisor  or  maker,  nor  yet  as  guarantor,  but 
simply  as  indorser. 

Seahnry  y.  Hungerford,  2  Hill,  84;  Hall  v. 
Xewcomh,  3  Hill,  233;  Ellie  y.  Broicn,  0  Barb. 
282;  Hough  y.  Gray,  10  Wend.  202;  7  Hill,  416 
to  426,  note;  Spies  v.  Gilmoie,  1  N.  Y.  321; 
Cottrell  y.  Conklin,  4  Duer,  45;  Taylor  v.  Mo- 
Cune,  11  Pa.  461;  Crozer  v.  Chambers,  1 
Spencer  (N.  J.)  256;  Fear  v.  Dunlap,  1  Greene 
(Pa.)  334;  Story,  Bills,  S  134. 

4.  The  complaint  is  defective. 

Even  this  cnild  of  modem  improvement,  the 
complaint,  must  be  sensible  and  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  or  like 
the  somewhat  discarded  common-law  declara- 
tion, the  party  must  fail.  An  indorsment  is  a 
contract  of  transfer,  by  which  the  indorser 
contracts  with,  and  in  favor  of  the  indorsee 
and  every  subsequent  holder,  and  the  note  must 
be  transferable  or  there  is  no  legal  indorsement. 

Now,  to  enable  Simpson  to  sue  the  l^tarshalls' 
as  indorsers,  they  must  first  have  been  either 
payees  or  indorsees,  and  thereby  been  able  to 
transfer  the  note  by  indorsement;  but  the  com- 
plaint shows  the  reverse  of  this. 

See  Waterhury  y.  Sinclair,  16  How.  Pr.  329. 

Moreover,  no  case  can  be  found  under  any 
system  of  pleading,  where  the  plaintiff  has 
been  allowed  to  recover  against  the  defendant 
as  guarantor,  where  the  complaint  was  against 
him  as  indorser  only.  A  guaranty  is  a  special 
contract,  and  must  be  specially  declared  on. 

Lamoitrieux  v.  Hewett,  5  Wend.,  307 ;  Miller 
v.  Gaston,  2  Hill.  188;  Ellis  v.  Broicn,  6  Barb. 
285. 

Complaint  is  also  defective  on  account  of  de- 
fect of  parties.  There  is  no  joint  cause  of  ac- 
tion stated  in  the  complaint  against  the  two 
Marshalls  and  Rey. 

See  Allen  v.  Fongate,  11  How.  Pr.  218. 

The  demurrer  does  not  admit  the  truth  of 


496 :  Arnold  y.  Brjant  8  Bush.  668 ;  Van  Doren  v. 
Tlader.  1  Nev.  3^:  Champion  v.  Orifflth,  13  Ohio. 
228 ;  Chandler  v.  Westfall,  30  Tex.  477 ;  Watson  v. 
Hunt,  6  Qratt  633 ;  Orrlck  v.  Colston,  7  Qratt.  189. 
As  a  guarantor.  If  paree  so  elects.  Diirton  v.  Hans- 
fwd,  10  West  Va.  470 ;  or  if  he  write  over  a  guar- 
anty, Killlan  V.  Ashley.  24  Ark.  515. 

It  is  held  in  New  York  and  some  other  states, 
that  an  Indorsement  of  note,  before  Its  deliverv  to 
payee,  will  be  presumed  to  l>e.  In  alwence  of  evi- 
oence  of  the  Intention,  for  the  accommodation  of 
payee,  and   Is  an   indorsement  subsequent   to  the 

Syees  that  indorser  knew  that  the  payee  must  in- 
rse  note  before  It  became  operative.  Such  an  In- 
dorser cannot  be  held  liable  at  the  suit  of  the  payee 
or  of  any  peraon  who  has  taken  note  of  payee  either 
after  maturity,  or  with  knowledge  of  the  facts. 
Coulter  V.  KIchmood.  50  N.  T.  478 ;  Dale  v.  Moffltt. 
22  Ind.  114  ;  Prear  v.  Dunlap,  1  Iowa,  335.  changed 
br  law  of  1851 ;  Knight  v.  Punsmore,  12  Iowa,  85 ; 
lUrlentbal  v.  Taylor.  2  Minn.  147;  McComb  v. 
Thompson.  2  Minn.  130;  Jennings  v.  Thomas,  13 
8m.  &  H.  617 ;  Fegenbush  v.  Lang,  28  Pa.  193 ;  Bil- 
bert  V.  Pinkbeinoer,  68  Pa.  243 ;  Cady  v.  Shepard. 
12  Wis.  642.  18  W^ls.  229.  18  Wis.  554 ;  T^ter  v. 
Paine.  87  Barb.  617 ;  Bacon  v.  Bnrnham,  87  N.  Y. 
614 :  Phelps  V.  Vischer,  50  N.  Y.  74. 

As  between  the  parties,  oral  evidence  is  compe- 
tent to  show  the  circumstances  of  the  giving  of  the 
Dote,  its  consideration  and  its  indorsement,  and 
that  the  indorsement  was  given  to  give  the  maker 
credit  with  payee.  It  Is  sufllcient  to  show  that  it 
was  indorsed  with  knowledge  that  the  Indorsement 
was  required  to  give  the  maker  credit.  Meyer  v. 
HIbaher,  47  N.  Y.  265;  Gfroehner  v.  McCarty,  2 
Abb.  N.  C  76 ;  Draper  v.  Chase  Mfg.  Co.  2  Abb.  N. 
C  79 ;  Smith  v.  Smith,  37  Superior  Ct  203 ;  Coult- 
er ▼.  Richmond,  59  N.  Y.  481  ;  Moore  v.  Cross.  19 
N.  Y.  227 ;  C<otbier  v.  Adriance,  51  N.  Y.  322 ;  Aus- 
22  How. 


tin  v.  Boyd.  24  Pick.  64 ;  Luft  v.  Graham.  18  Abb. 
Pr.  N.  a  175. 

If  transferee  knew  note  was  Indorsed  before 
payee  overwrote  his  Indorsement,  he  must,  to  re- 
cover of  the  originsl  indorser.  give  the  same  ex- 
trinsic evidence  which  the  pavee  would  have  to 
give.     Phelps  v.  Vischer,  50  N.  V.  74. 

The  Supreme  Court  of  the  United  States  holds 
the  irregulsr  indorser  an  orlclnal  promisor,  a  guar- 
antor, or  an  Indorser,  acoording  to  the  nature  of  the 
transaction  and  the  understanding  of  the  parties. 
Oral  evidence  is  admissible  to  show  the  Intent  and 
understanding.  If  the  Indorsement  was  made  to 
give  the  maker  credit  with  the  payee,  or  If  indorser 
participated  in  the  consideration  of  the  note,  he  Is 
to  be  considered  a  Joint  maker.  If  the  Indorsement 
was  after  the  note  was  delivered  to  payee,  at  re- 

?iue8t  of  maker  to  procure  further  Indulgence  or 
orbcarance  for  the  maker,  he  can  only  be  held  as 
guarantor,  and  there  must  be  legal  proof  of  a  con- 
sideration to  nphold  the  promise  unless  It  be  shown 
that  he  was  connected  with  the  Inception  of  the 
note.  If  note  was  intended  for  discount,  and  in- 
dorsement was  to  be  Inoperative  until  after  payee 
Indorsed,  he  Is  liable  only  as  second  Indorser.  Good 
V.  Martin.  95  U.  S.  90.  and  cases  cited :  AtTjr  1  Col. 
165;  2  Col.  218:  Schneider  v.  SchlflTman.  20  Mo. 
571 ;  Irish  v.  Cutler.  31  Me.  586 ;  Hawks  v.  Plill- 
lips.  7  Gray.  284  ;  Pierse  v.  Irvine,  1  Minn.  869 ; 
Perkins  v.  Ratlin,  11  Conn.  212. 

Oral  evidence  Is  admissible  to  show  when  Indorse- 
ment wss  made.  In  absence  of  evidence,  undated 
Indorsement  will  be  presumed  to  have  been  made 
at  Inception  of  note.  Good  v.  Martin.  9.'i  U.  R.  90 : 
Badger  v.  Bamabee,  17  N.  H.  120 :  Martin  v.  Boyd. 
11  N.  H.  387 ;  Parkhurst  v.  Vail.  73  111.  343 ;  Chllds 
V.  Wyman,  44  Me.  441 ;  Gilpin  v.  Marley,  4  Houat. 
284;  Massey  v.  Turner,  2  Houst.  79. 
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the  allegation  and  the  complaint  as  to  the  pur- 
poses for  which  the  defendant,  Marshall  & 
Co.,  indorsed  the  note^  and  of  the  reliance  of 
the  plaintiff  upon  the  indorsement;  because 
those  allegations  are  not  a  statement  of  facts, 
but  are  merely  matters  of  law.  The  Code  in 
Minnesota  requires  that  the  complaint  shoula 
state  the  facts  constituting  a  cause  of  action. 
Under  this  statute  the  conclusion  of  law  and 
matters  of  argument  are  not  allowed  to  be 
stated,  and  the  demurrer  does  not  admit  them 
to  be  true. 

See  Barton  v.  Saokeit,  3  How.  Pr.  358;  1 
Chit.  PI.  213,  214,  and  641;  Story  Eq.  PI.  S 
452,  cases  cited;  HaU  ▼.  Bartleit,  §  Barb.  297. 

Messrs,  Joseph  H.  Bradley  and  M .  t*. 
Ames,  for  the  defendant  in  error: 

If  in  any  case  it  is  oHnpetent  to  show  by 
parol,  an  agreement  collateral  to  a  bill  of  ex- 
change or  promissory  note  in  their  ordinary 
form,  the  /acts  admitted  in  these  pleadings 
would  be  such  a  case,  as  understood  by  the 
counsel  for  the  plaintiffs  in  error. 

This  court  has  settled  that  Question  in 
Phillips  V.  Preston,  5  How.  278;  out  in  this 
case,  the  commercial  contract  of  an  indorser  of 
a  promissory  note  never  was  complete.  The 
inaorsement  was  made  before  the  title  had  ever 
passed  by  the  indorsement  of  a  payee,  and  even 
oefore  the  note  had  been  delivered  to  the  payee, 
and  it  is  admitted  to  have  been  done  for  the 
purpose  of  guarantying  the  payment  thereof  to 
the  payee;  in  such  case,  the  party  who  puts  his 
name  on  the  back  of  the  paper  authorizes  the 
payee  to  write  over  it  such  words  as  may  be 
necessary  to  embody  the  contract  between  them, 
and  he  may  be  treated  either  as  a  guarantor  or 
as  a  party  to  the  original  undertaking.  The 
current  of  decision  is  unbroken  except  where 
there  are  peculiar  circumstances  to  modify,  not 
to  make  tnem  exceptions. 

32  Me.  330;  36  Me.  147,  266;  1  N.  H.  385; 
11  N.  H.  385;  7  Post.  366;  9  Vt.  345;  12  Vt. 
219;  10  Vt.  554;  17  Vt.  285;  7  Mass.  232;  9 
Mass.  313;  11  Mass.  436;  19  Pick.  260;  24  Pick. 
64;  24  Pick.  264;  8  Met.  504;  9  Cush.  104;  6 
Conn.  317-320;  11  Conn.  213,  440;  13  Johns. 
176;  14  Johns.  249;  1  Hill,  91;  7  Hill,  422;  17 
Wend.  214,  215;  4  Watts.  448;  13  Pa.  446;  9 
Ohio,  39;  13  Ohio,  328;  2  McL.  553;  13  111.  682; 
1  Man.  428;  2  Midi.  555;  18  Mo.  74,  140;  5 
Ben.  371;  2  Gill.  330;  6  Gill.  181,  and  authori- 
ties in  Yellot's  argument;  2  McCord,  388;  9 
Tex.  615;  2  Cal.  485,  605;  Story  Prom.  N.  SS 
457,  469,  475,  476,  579,  480. 

The  contract  is  not  prohibited  hj  the  Min- 
nesota statute  of  frauds.  The  note  itself  shows 
the  consideration.  Every  man  who  indorses 
such  a  paper,  thereby  promises  to  answer  for 
"debt,  default,  or  miscarriage  of  the  maker." 
It  is  a  note  or  memorandum  expressing 
the  consideration,  that  is,  forbearance  to 
the  maker,  and  is  in  writing  by  the  party  to  be 
charged  thereon.  It  is  a  contract  of  surety- 
ship, plain,  intelligible,  and  well  understood. 
It  IS  put  on  this  note  for  some  purpose,  for  the 
very  purpose  which  would  be  implied  in  an 
ordinary  indorsement,  except  as  to  the  person 
to  whom,  and  for  whom  they  are  to  be  surety, 
and  this  may  be  proved  by  parol. 

Bnteirnn  v.  Pfiillips,  15  East,  272. 

It  is  conceded  in  the  argument,  that  where 
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a  person  at  the  inception  of  a  note  not  uegoti- 
able,  indorses  his  name  in  blank  on  the  Wk, 
he  is  liable  as  maker,  and  so  as  to  notes  made 
payable  to  bearer,  or  to  A.  B.  or  bearer.  The 
indorser  may  be  made  liable  to  the  payee,  and 
to  cases  of  negotiable  paper  indorsed  in  blank, 
after  the  same  became  aue,  but  it  is  insisted 
there  is  a  distinction  between  such  paper,  and 
negotiable  paper. 

The  case  oi  Tillman  v.  Wheeler,  17  Johns. 
326,  relied  on  by  the  plaintiff,  was  a  case  on  a 
contract  similar  to  tne  present,  except  that 
there  was  no  proof  of  any  privity  or  contract 
between  payee  and  indorser,  and  on  that  ground 
alone  the  court  decided  he  could  not  be  held  ai 
guarantor. 

It  is  submitted  that  these  admissions  cover 
this  case.  At  the  inception  of  this  note,  th€ 
defendants,  Marshall  A,  Co.,  indorsed  their 
name  in  blank  on  the  back  of  this  note,  when  it 
was  neither  negotiated  to  them  nor  by  them, 
and  when,  in  point  of  fact,  it  was  not  negotia- 
ble, because  it  was  still  in  the  hands  of  the 
maker,  and  was  not,  and  could  not  be  negotiable 
until  it  was  delivered  to  the  payee. 

See  authorities  first  above  cited. 

It  would  exhaust  the  patience  of  this  court 
to  present  any  analysis  of  these  eases,  but  it 
may  be  affirmed  that  they  establish  three  propo- 
sitions : 

First.  Whenever  a  man  puts  his  name  on 
the  back  of  a  promissory  note,  whether  negoti- 
able, assignable,  or  transferable  by  delivery 
while  it  is  in  the  hands  of  the  maker,  he  in- 
tends to  make  himself  responsible  for  the  de- 
fault of  the  maker. 

Second.  In  some  cases  that  responsibility  is 
to  be  worked  out  in  favor  of  the  payee  by  writ- 
ing over  the  name  of  the  indorser,  his  guaran- 
tee, or  other  form  of  obligation,  and  this  may 
be  done  at  any  time  before  judgment. 

Third.  In  others,  it  is  held  (and  this  seeim 
to  be  the  most  just  and  rational  result  of  all 
the  cases)  that  such  an  indorsement  is  in  itself 
(it  being  proved  to  have  been  made  before  the 
note  was  delivered  to  the  payee,  and  that  the 
note  was  never  parted  with,  or  indorsed  by 
him)  a  guaranty  by  the  indorser  of  the  pay- 
ment of  the  note  to  the  payee ;  but  the  form  is 
of  little  moment,  and  if  the  substance  is,  thai 
it  is  or  can  be  treated  as  a  guaranty,  this  court 
will  look  to  the  substance  and  finally  settle  this 
question  which  has  so  long  disturbed  the  jo- 
dicial  mind  of  the  country. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  the  territory  of  Minnesota. 

According  to  the  transcript,  the  suit  was 
commenced  by  James  W.  Simpson,  the  present 
defendant,  on  the  21st  day  of  December,  1855, 
in  the  district  court  of  the  territory,  for  the 
second  judicial  district,  against  the  plaintiffs 
in  error,  who  were  the  ori^nal  defendants,  it 
was  an  action  of  assumpsit,  and  was  brought 
upon  a  certain  promissory  note  for  the  sum 
of  $3,517.07i,  bearing  date  at  St.  Paul,  in  that 
territory,  on  the  14th  day  of  Jime,  1855,  and 
was  made  payable  to  the  order  of  the  plaintiff 
six  months  after  date,  for  value  received.  At 
tlie  period  of  the  date  of  the  note,  as  well  as  at 
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tlie  time  the  anft  was  tnBtituted,  two  of  the 
^7*1  defendants,  'William  R.  Marshall  and 
Joseph  M.  Marshall,  were  partners,  doing  busi- 
ness under  the  style  and  firm  of  Marshall  and 
Oo. 

As  appears  by  the  declaration,  the  note  was 
made  and  signed  by  the  defendant  first  named 
in  the  original  suit,  at  the  time  and  place  it 
bears  date. 

And  the  plaintiff  further  alle^  in  the  decla- 
ration, that  after  making  and  signing  the  note, 
the  same  defendant  then  and  there  delivered 
the  note  to  the  other  two  defendants ;  and  that 
they  then  and  there,  by  their  partnership  name, 
indorsed  the  same  by  writing  the  name  of  their 
firm  on  the  back  ox  the  note,  and  then  and 
there  redelivered  the  same  to  the  first-named 
defendant,  who  afterwards,  and  before  the  mar 
turity  of  the  note,  delivered  it  so  indorsed  to 
the  plaintiff.  He  also  alleses  that  the  defexid- 
ants,  William  R.  Marshall  and  Joseph  M. 
Marshall,  so  indorsed  the  note  for  the  purpose 
of  ffuarantying  the  payment  of  the  same,  and 
of  Decomine  sureties  and  security  to  him,  as 
the  payee  thereof,  for  the  amount  therein  speci- 
fied; and  that  he,  relying  upon  their  indorse- 
ment, took  the  note,  and  paid  the  full  con- 
sideration thereof  to  the  first-named  defendant. 

Other  matters,  such  as  due  presentment,  non- 
payment, and  protest,  are  also  alleged  in  the 
declaration,  which  it  is  unnecessary  to  notice 
at  the  present  time,  as  the  questions  to  be  de- 
termined arise  out  of  the  allegations  previous- 
ly mentioned  and  described. 

Personal  service  was  made  on  each  of  the  de- 
fendants, but  the  one  first  named  did  not  ap- 
pear; and  after  certain  interlocutory  proceed- 
mgs,  conforming  to  the  laws  of  the  territoir 
and  the  practice  of  the  court,  he  was  defaulted. 

On  the  31st  day  of  December,  1856,  the 
counsel  of  the  other  two  defendants  served 
notice  of  a  motion  to  strike  out  all  that  part 
of  the  declaration  which  sets  forth  the  purpose 
for  which  it  is  alleged  they  indorse  the  note, 
and  so  much  of  the  declaration,  also,  as  al- 
leges that  the  plaintiff  took  the  note  as  payee, 
raying  upon  the  indorsement,  and  paid  to  the 
first-named  defendant  the  full  consideration 
thereof,  as  before  stated.  That  motion  was 
348^]  subsequently  heard  before  *the  court; 
And  on  the  9th  day  of  February,  1866,  was  de- 
nied and  wholly  overruled.  After  the  motion 
wss  overruled,  the  defendants,  whose  firm  name 
is  on  the  back  of  the  note,  demurred  specially 
to  the  declaration. 

None  of  the  causes  of  demurrer  need  be 
stated,  as  they  will  be  sufficiently  brought  to 
view  in  considering  the  several  proi>ositions  as- 
ituned  by  the  counsel  on  the  one  side  and  the 
other,  in  the  argument  at  the  bar.  Suffice  it  to 
say,  that  the  demurrer  was  overruled;  and  on 
the  10th  day  of  July,  1856,  judgment  was 
entered  for  the  plaintiff  against  all  of  the  de- 
fendants for  the  amount  of  the  note,  with  inter- 
est and  costs. 

On  the  18th  day  of  September,  1866,  the  de- 
fendants sued  out  a  writ  of  error,  and  removed 
the  cause  into  the  supreme  court  of  the  terri- 
tory, where  the  judgment  of  the  district  court 
was  in  all  things  affirmed;  and  on  the  4th  day 
of  February,  1867,  a  final  judgment  was  entered 
for  the  plaintiff,  that  he  recover  the  amount  of 
the  judgment  rendered  in  the  district  court, 
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with  interest,  costs,  and  ten  per  cent  damages, 
amounting  in  the  whole  to  the  sum  of  $4,371.97. 
Whereupon  the  defendants  sued  out  a  writ  of 
error  to  this  court,  whidi  was  properly  docket- 
ed at  the  December  term,  1867. 

All  civil  suits  in  the  courts  of  Minnesota  are 
commenced  by  complaint;  and  suitors  are  en- 
joined by  law,  in  framing  their  declarations,  to 
give  a  statement  of  the  facts  constituting  the 
cause  of  action,  which  statement  is  required  to 
be  expressed  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  is  intended. 

Pursuant  to  that  requirement,  and  the  prac- 
tice of  the  courts  of  the  territory  at  the  time 
the  suit  was  commenced,  the  plaintiff  in  this 
case  set  forth  the  facts  already  recited  as  con- 
tained in  the  complaint  or  declaration. 

Facts  thus  stated  in  the  declaration,  pursuant 
to  the  directions  of  the  law  of  the  territory, 
and  which  were  material  to  the  understanding 
of  the  rights  of  the  parties  to  the  controversy, 
could  no^  properly,  be  suppressed  by  the  court. 
'Irrespective,  therefore,  of  the  question  [*840 
whether  or  not  the  motion  of  the  defenduits  to 
strike  out  that  part  of  the  declaration  was 
waived,  because  not  pressed  in  the  supreme 
court  of  the  territory,  no  doubt  is  entertained 
by  this  court  that  the  motion  was  properly 
overruled  by  the  district  court  upon  the  merits. 

Proof  of  the  attending  circumstances  under 
which  the  defendants,  William  R.  Marshall  and 
Joseph  M.  Marshall,  had  placed  their  firm 
name  upon  the  back  of  the  note,  would  clearly 
have  been  admissible  in  a  trial  upon  the  general 
issue;  and  if  so,  no  reason  is  perceived  why  it 
was  not  proper  for  the  plaintiff,  under  the 
peculiar  system  of  pleading  which  prevailed  in 
the  courts  of  the  territory  at  the  time  the  suit 
was  commenced,  to  state  those  circumstances 
in  the  declaration.  Beyond  question,  they 
were  a  part  of  the  facts  constituting  the  cause 
of  action;  and  if  so,  they  were  expressly  re- 
quired to  be  stated  by  the  law  of  the  territory 
prescribing  the  rules  of  pleading  in  civil  cases. 
And  having  been  all^^  in  pursuance  to  such  a 
requiremoit,  and  being  material  to  a  j>roper 
imderstanding  of  the  rights  of  the  parties  to 
the  suit^  it  must  be  considered,  by  analogy  to 
the  rules  of  pleading  at  cmnmon  law,  that  they 
are  admittea  by  the  demurrer. 

By  the  admitted  facts,  then,  it  appears  the 
defendants,  William  R.  Marshall  and  Joseph 
M.  Marshall,  placed  their  firm  name  on  the 
back  of  the  note  at  its  inception,  and  before  it 
had  been  passed  or  offered  to  the  plaintiff.  They 
placed  their  firm  name  there  at  the  request  of 
the  other  defendant,  knowing  that  the  note  had 
not  been  indorsed  by  the  payee,  and  with  a 
view  to  give  credit  to  the  note,  for  the  benefit 
of  the  immediate  maker,  at  whose  request  they 
became  a  partv  to  the  same. 

Whatever  diversities  of  interpretation  may 
be  found  in  the  authorities  where  either  a 
blank  indorsement  or  a  full  indorsement  is 
made  by  a  third  party  on  the  back  of  the  note, 
payable  to  the  payee  or  order,  or  to  the  payee 
or  bearer,  as  to  whether  he  is  to  be  deemed  an 
absolute  promisor  or  maker,  or  guarantor  or 
indorser,  there  is  one  principle  upon  the  subject 
almost  universallv  admitted  by  them  all,  and 
that  is,  that  the  interpretation  of  the  contract 
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350*]  ought,  in  every  ease,  to,  to  be  *8uch  as 
will  carry  into  effect  the  intention  of  the 
parties;  and  in  most  instances  it  is  conceded 
that  the  intention  of  the  parties  may  be  made 
out  by  parol  proof  of  the  facts  and  circum- 
stances which  took  place  at  the  time  of  the 
transaction.  Story,  Promissory  Notes,  ft 
68,  50,  and  470. 

When  a  promissory  note  made  payable  to  a 
particular  person  or  order,  as  in  this  case,  is 
first  indorsed  by  a  third  person,  such  third  per- 
son is  held  to  be  an  origma)  promisor,  guaran- 
tor, or  indorser,  according  to  the  nature  of  the 
transaction  and  the  understanding  of  the  par- 
ties at  the  time  the  transaction  t^ok  place.  If 
he  put  his  name  on  the  back  of  the  note  at  the 
time  it  was  made,  as  surety  for  the  maker,  and 
for  his  accommodation,  to  give  him  credit  with 
the  pavee,  or  if  he  participated  in  the  consider- 
ation for  which  the  note  was  given,  he  must  be 
considered  as  a  joint  maker  of  the  note.  On 
the  other  hand,  if  his  indorsement  was  subse- 
quent to  the  making  of  the  note,  and  he  put 
his  name  there  at  the  request  of  the  maker,  pur- 
suant to  a  contract  with  the  payee  for  further 
indulgence  or  forbearance,  he  can  only  be  held 
as  a  guarantor.  But  if  the  note  was  intended 
for  discount,  and  he  put  his  name  on  the  back 
of  it  with  the  understandinff  of  all  the  parties 
that  his  indorsement  would  be  inoperative  imtil 
it  was  indorsed  by  the  pa^ee,  he  would  then  be 
liable  only  as  a  second  indorser  in  the  com- 
mercial sense,  and  as  such  would  clearly  be  en- 
titled to  the  privileges  which  belong  to  such  in- 
dorsers. 

Decided  cases  are  referred  to  by  the  counsel 
of  the  defendants,  which  seemingly  deny  that 
such  parol  proof  of  the  attending  circumstances 
of  the  transaction  is  admissible  in  evidence; 
but  the  weight  of  authority  is  greatly  the  other 
way,  as  is  abundantly  shown  by  the  cases  cited 
on  the  other  nde.  Whenever  a  written  contract 
is  presented  for  construction,  and  its  terms  arc 
ambiguous  or  indefinite,  it  is  always  allowable 
to  weigh  its  language  in  connection  with  the 
surrounding  circumstances  and  the  subject- 
matter,  and  we  see  no  reason,  as  question  of 
principle,  why  any  different  rule  should  be 
adopted  in  a  case  like  the  present.  Such  evi- 
dence has  always  been  received  in  the  courts  of 
351*]  Massachusetts,  as  appears  from  *nu- 
merous  decisions,  and  the  same  rule  prevails  in 
mo»t  of  the  other  states  at  the  present  time. 
1  Am.  Lead.  Cas.  4th  ed.  322.  Repeated  de- 
cisions to  the  same  effect  have  been  made  in  the 
courts  of  New  York,  and  until  within  a  recent 
period  it  appears  to  have  been  the  settled  doc- 
trine in  the  courts  of  that  state. 

Recent  decisions,  it  must  be  admitted,  wear  a 
different  aspect;  but  they  have  not  had  the 
effect  to  produce  a  corresponding  change  in 
other  states,  and  in  our  view,  denv  the  admis- 
sibilty  of  parol  evidence  in  cases  wnere  it  clear- 
Iv  ought  to  be  received.  Hawkea  v.  Phillips,  7 
Gray,  284. 

Applying  these  principles  to  the  present  case, 
it  18  obvious  that  the  contract  of  the  two  de- 
fendants whose  firm  name  is  upon  the  back  of 
the  note  was  an  original  undertaking,  running 
clear  of  all  questions  arising  out  of  uie  statute 
of  frauds. 

They  placed  their  names  there  at  the  incep- 
tion of  the  note,  not  as  a  collateral  undertaking, 
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but  as  joint  promisors  with  tlie  maker,  and  are 
as  much  affected  by  the  consideration  paid  by 
the  plaintiff,  and  as  clearly  liable  in  the  charac- 
ter of  original  promisors,  as  they  would  have 
been  if  they  had  signed  their  names  under  the 
name  of  the  other  defendant  upon  the  inside  of 
the  instrument.  Numerous  decisions  in  the 
state  courts  might  be  cited  in  support  of  the 
proposition  as  stated,  but  we  think  it  unneees- 
sary,  as  th^  will  be  found  oollated  in  the  ele- 
mentary works  to  which  reference  has  already 
been  made,  and  in  many  others  which  treat  of 
this  subject. 

Another  objection  to  the  riffht  of  recovery  in 
this  case  deserves  a  brief  notice.  It  is  insisted 
by  the  counsel  of  the  defendants  that  the  com- 
plaint or  declaration  is  not  sufficient  to  main- 
tain this  suit  against  these  defendants  as  orig- 
inal promisors.  That  objection  must  be  con- 
sidered in  connection  with  the  system  of  plead- 
ing which  prevailed  in  the  courts  of  the  terri- 
tory at  the  time  the  suit  was  commenced.  By 
that  system,  suitors  were  only  required  to  state 
the  facts  which  constituted  the  cause  of  action. 
In  this  case  the  plaintiff  followed  that  mode  of 
pleading,  and  we  think  he  has  set  forth  enough 
to  constitute  a  substantial  compliance  with  the 
law  of  the  territory  and  the  practice  of  the 
court  where  the  suit  was  'instituted.  He  [*363 
alleges,  among  other  things,  that  the  defend- 
ants, whose  firm  name  is  on  the  back  of  the 
note,  placed  it  there  for  the  purpose  of  becom- 
ing sureties  and  security  to  him  as  payee  for 
the  amount  therein  specified.  That  allegation^ 
to  use  the  language  of  the  statute  of  Minnesota, 
is  expressed  in  ordinary  and  concise  language, 
and  in  such  a  manner  as  to  be  easily  under- 
stood, and  that  is  all  which  is  required  by  the 
law  of  the  territory  prescribing  the  rules  of 
pleading  in  civil  cases.  Under  the  system  of 
pleading  which  prevailed  in  the  courts  of  the 
territory,  the  objection  cannot  be  sustained. 

Th^  judgment  of  the  Supreme  Court  of  ike 
Territory  ie  therefore,  affirmed  with  eoete. 


JOHN  C.  HALE,  Plff.  in  Brr^ 

WILLIAM  H.  GAINES,  and  Maria  Gaines,  Us 
Wife,  Albert  Belding,  Henry  Belding,  and 
George  Belding,  Heirs  and  L^s^l  Representa- 
tives of  Ludovicus  Belding,  Deceased. 

(See  8.  C  22  How.  144-161.) 

Entry  euf/iciont  to  auetain  ejectment  im 
ArkansM — Neic  Madrid  oertifioate — plaintiff 
must  claim  right  under  act  of  Congreee,  to 
give  this  court  jurisdiction — claim  of  de- 
fendant, in  answer,  not  sufficient. 


Where  the  plaintiff  below  derived  his  title  throusfe 
a  pre-emption  claim,  avan  occupant  under  the  aca 
of  Conpress  of  1830  and  1832,  this  entry  was  held 
to  be  valid  by  the  state  courts  of  Arkansas,  and  a 


NiiTR. — What  title  or  interest  wQl  support  am  ac- 
tion of  ejectment — see  note,  18  L.  R.  A.  781. 

U.S. 


1859. 


Hale  y.  Gaines. 
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■nfflclent  legal  title  to  ■DStaln  an  action  of  ejec^ 
nitui. 

Where  the  defendant  relied  on  a  ranrey  made  in 
June,  1838,  founded  on  a  New  Madrid  certificate; 
held,  that  nntil  the  tarrey  was  presented  to  the 
recorder  of  land  titles  at  St.  Lonls,  and  recojcnlsed 
by  htm  as  proper  and  valid,  it  could  have  no  force, 
as  this  was  the  only  mode  of  location  contemplated 
by  the  act  of  1816. 

The  New  Madrid  surrey  of  1888  was  altogether 
Invalid,  and  properly  rejected  by  the  state  courts. 

The  plaintiff  in  error  must  clafm  for  himself  some 
titl^  right,  privilege,  or  exemption,  under  an  act 
of  Congress,  etc.,  and  the  decision  must  be  against 
his  claim,  to  give  this  oonrt  jurisdiction. 

Alleging  a  title  in  the  United  SUtes,  by  way  of 
defense,  is  not  claiming  a  personal  interest  affecting 
the  subject  in  litigation,  within  25th  section  of  the 
judiciary  act 

Argued  Dec  16,  1859,      Decided  Jan.  9,  1860. 

r  N  ERROR  to  the  Circuit  CJourt  of  the  Stole 
1   of  Arkansas. 

This  waa  an  action  of  ejectment  brought  in 
the  circuit  court  of  Hot  Springs  county,  Ar- 
kansas, by  the  defendants  in  error,  to  recover 
possession  of  a  certain  Quarter  section  of  land, 
teng  the  tract  on  which  the  Hot  Springs  are 
located. 

The  trial  resulted  in  a  verdict  and  judgment 
in  hehalf  of  the  plaintiffs  for  the  recoverv  of  the 
land  in  question,  and  $500  damages,  with  costs. 
This  judgment  was  affirmed  on  appeal  by  the 
supreme  court  of  Arkansas,  except  as  to  the 
damages,  which  were  then  remitted;  where- 
npon  the  defendant  sued  out  this  writ  of  error. 

A  further  stotement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Fred  P.  BtMitom,  for  plaintiff  in  er- 
ror: 

The  title  of  Belding's  heirs. 

The  plaintiff  below  claimed  under  Ludovicus 
Belding,  who  occupied  the  land  in  1829  and 
1830  as  a  tenant  of  John  Percifull.  This  stote 
of  facts  presents  the  question  whether,  under 
the  acts  of  1830  and  1832,  a  person  can  occupy 
the  relation  of  tenant  to  another,  and  yet  be  a 
**settler  and  occupant  of  public  lands,"  so  as  to 
be  entitled  to  the  right  of  pre-emption. 

If  it  be  said  that  uie  plaintiff  in  error  is  con- 
cluded by  the  decision  of  the  land  office  allow- 
ing the  entij,  we  reply  that  the  act  of  1830  re- 
quires ]^roof  to  be  made  to  the  satisfaction  of 
the  register  and  receiver;  but  these  officers 
differed  as  to  the  tenancy,  and  the  question 
was  decided  by  the  secretary  of  the  interior. 
The  entry  was  allowed  by  the  order  of  the 
secretary. 

See  Lytle  v.  ArkanBoe,  9  How.  814;  WiZooa^ 
V.  Jackson,  13  Pet  513 ;  3d  vol.  Opinions,  Atty. 
Gen.  96. 

We  insist  that  the  entry  made  by  the  tenant 
against  his  landlord  was  a  fraud,  not  only  upon 
the  pre-emption  law,  but  also  upon  the  real  set- 
tler. It,  for  a  reason,  the  entry  ought  to  have 
been  allowed  to  Hale  instead  of  to  Belding's 
heirs,  the  former  is  entitled  to  keep  possession, 
notwithstanding  the  erroneous  action  of  the 
Secretory  of  Uic  Interior.  In  order  to  deter- 
mine this  question,  the  facto  must  be  examined; 
but  the  court  below  excluded  all  the  facto. 

See  Bo$$  ▼.  Borland,  1  Pet.  65;  Stoddard  t. 
Chambere,  2  How.  818. 

The  act  of  1814,  already  referred  to  at  the 
foundation  of  Hale's  title,  relates  back  to  the 
act  of  February  5,  1813. 

Stot.  at  L.  2d  vol.  797,  798. 
22  How. 


These  earliest  among  the  pre-emption  law4 
have  no  prohibition  against  a  sale  or  transfer 
of  the  right  derived  under  them,  and  hence 
such  transfers  were  always  treated  as  valid  un- 
til subsequent  laws  made  them  null.  The 
record  shows  Hale's  title  to  be  regularly  derived 
from  John  Percifull,  who  settled  on  the  land  in 
1812,  and  continued  to  ccupy  it  for  many  years 
afterwards. 

Although  in  1814  the  land  in  question  was 
in  the  county  of  Arkansas,  one  of  the  organ- 
ized counties  of  the  Missouri  territory,  and 
therefore  supposed  to  be  subject  to  settlement 
and  pre-emption,  the  General  Land  Office  sub- 
sequently held  the  contrary,  because  the  Indian 
title  had  not  then  been  extinguished.  By  the 
treaty  with  the  Quapaw  Indians,  made  No- 
vember 14,  1824,  the  land  was  ceded  to  the  gov- 
ernment. 

The  reservation  act  above  quoted  was  passed 
Apnl  20,  1832. 

The  remedial  act  for  the  benefit  of  pre-emp- 
tioners  under  the  act  of  1814  was  passed 
March  1,  1843  (5  Stot.  603),  and  as  everything 
depends  on  the  construction  of  this  law,  it  is 
deemed  proper  to  quoto  it  at  large,  as  follows : 

An  act  to  perfect  the  title  to  lands  south  of 
the  Arkansas  river,  held  under  the  New  Madrid 
locations  and  pre-emption  righto  under  the  aet 
of  1814. 

Be  it  enacted,  eto.,  that  the  locations  here- 
tofore made  of  warranto  issued  under  the  act 
of  February  17,  1815,  entitled  ''An  Act  for  the 
Relief  of  the  Inhabitonto  of  the  Lato  County  of 
New  Madrid  Who  Suffered  by  Earthquakes," 
which  were  made  on  the  south  side  of  the  Ar- 
kansas river,  if  made  in  pursuance  of  the  pro- 
visions of  that  act  in  other  respecto,  shall  be 
perfected  into  granto  in  like  manner  as  if  the 
Indian  title  to  the  lands  on  the  south  side  of 
said  river  had  been  completely  extinguished  at 
the  time  of  the  passage  of  said  act. 

Sec.  2.  "And  oe  it  further  enacted,  that  in 
all  cases  in  which  the  locations  so  made,  eto., 
may  have  been  sold,  eto.,  the  owner  of  the  war- 
rants, eto.,  shall  have  a  right  to  enter  other 
lands,  cte." 

Sec.  3.  "And  be  it  further  enacted,  that 
every  settler  on  the  public  lands  south  of  the 
Arkansas  river,  shall  be  entitled  to  the  same 
benefito  accruing  under  the  provisions  of  the 
pre-emption  act  of  1814,  as  though  they  had 
resided  north  of  said  river." 

Sec.  4.  "And  be  it  further  enacted,  that  all 
Cherokee  pre-emptions  which  have  been  or  may 
be  located  .  «  .  south  of  the  base  line  in 
Arkansas,  shall  be  confirmed,  and  patento  shall 
issue  a«  in  other  cases." 

The  Indian  title  to  the  lands  north  of  the  Ar- 
kansas river  had  been  extinguished  by  the  treaty 
with  the  Osages,  made  November  10,  1808. 

7  Stot  107. 

In  view  of  the  righto  of  a  bona  fide  settler  on 
the  Hot  Springs  tract  in  1814,  does  the  act  of 
1843  repeal  the  reservation  act  of  1832?  The 
department  holds  the  negative.  Yet  it  is  be- 
lieved that  the  repugnance  of  the  two  stotutos 
19  such  that  they  cannot  be  construed  to  stand 
toeether. 

Not  only  the  title,  but  the  whole  scope  of  the 
law  indicates  that  the  purpose  of  Congress 
was  to  remove  the  difficulty  arising  from  the 
Indian  title  resting  on  the  lands  south  of  the 
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Arkansas  in  1814,  and  subsequently.  As  a 
historical  fact  bearing  on  this  point,  the  court 
is  referred  to  the  report  of  the  committee  which 
introduced  the  bill  into  the  Senate. 

Son.  Rep.  No.  36,  2d  sess.  27th  Ck>ng. 

The  act  of  1843  intended  to  confirm  the  pre- 
emption riffhts  south  of  the  Arkansas  riyer  ah 
im^io^— that  is  to  say,  it  intended  to  place  the 
pre-emptor  in  the  position  he  would  nave  oc- 
cupied if  the  Indian  title  had  been  previously 
extinguished.  That  Indian  title  was  the  only 
obstacle,  and  the  professed  object  of  the  law 
of  1843  was  to  remove  that  obstacle,  to  cure 
that  defect  of  title,  and  to  give  full  force  and 
cITect  to  the  law  of  1814,  south  of  the  Arkansas 
as  well  as  north  of  it. 

"A  remedial  act  shall  be  so  construed  as 
most  effectually  to  meet  the  end  in  view,  and 
to  prevent  a  failure  of  the  remedy." 

Dwar.  Stat.  614. 

"Beneficial  statutes,  therefore,  have  always 
been  taken  and  expounded  ultra  the  strict  let- 
ter, but  not,  it  is  well  and  wisely  said,  oontra 
the  letter." 

Dwar.  Stat.  623. 

*'Every  aflirmative  statute  in  a  repeal  of  a 
precedent  affirmative  statute,  where  its  matter 
liecessarilv  implies  a  negative;  but  only  so  far 
as  it  is  clearly  and  indisputably  contradictory 
and  contrary  to  llie  former  act  'in  the  very 
matter,'  and  the  repu^pian<7  such  that  the  two 
acts  cannot  be  reconciled;  for  then  leges  pos- 
teriores  priores  oontrarias  dl>rog<mV* 

Dwar.  Stat.  630  and  531,  and  authorities 
there  quoted. 

The  enactment  of  1843  is,  ''that  eveir  settler 
south  of  the  Arkansas  shall  be  entitled."  John 
Percifull  was  one  of  those  settlers,  and  he  is 
included  in  the  very  words  of  the  law,  as  much 
so  as  if  the  settlers  had  been  enumerated  and 
called  by  name.  The  Hot  Springs  were  re- 
served in  1832,  but  John  Percifull  waa  settled 
there  in  1814.  The  repugnance  of  the  two 
laws  is  "in  the  very  matter;"  they  cannot  stand 
together. 

Against  this  construction  have  been  quoted 
Wilcow  V.  Jackson,  13  Pet.  513,  and  U,  8,  v. 
Gear,  8  How.  120.  Of  these  the  latter  alone 
deserves  consideration,  having  an  apparent  ap- 
plication to  the  case  in  hand. 

In  the  case  of  Gear,  a  lead  mine  was  dis- 
covered by  pre-emption,  upon  the  ground  that 
all  the  lands  in  a  certain  oistrict  were  directed 
to  be  sold  by  a  law  passed  in  1834,  which  law 
made  some  special  exceptions,  but  did  not  ex- 
cept lead  mines.  This  court  held  that  the  gen- 
eral law  of  1807,  which  reserved  all  lead  mines 
and  salt  springs  from  sale,  was  operative  in  the 
district  mentioned,  notwithstan&ig  the  broad 
terms  of  the  law  of  1834. 

The  facts  in  this  case  are  almost  the  reverse 
of  those  now  before  the  court.  The  act  of  1807 
was  a  general  law  reserving  all  salt  springs  and 
lead  mines.  On  the  other  hand,  the  act  of 
1832  was  a  special  reservation  of  an  isolated 
exceptional  tract  of  land,  which  at  that  time 
was  already  occupied  bv  a  settler. 

The  act  of  1834,  in  (fear's  Case,  was  an  act 
of  ordinary  legislation,  establishing  a  new  dis- 
trict for  the  sale  of  lands. 

On  the  contrary,  again,  the  act  of  1843  waA 
a  special  act,  desisted  to  operate  retrospective- 
ly upon  a  specified  ciass  of  settlers,  and  to  con- 
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firm  a  certain  number   of  pre-emptioiit  from 
their  inception  in  1814. 

In  the  Gear  Case,  the  law  might  very  reason- 
ably be  understood  to  mean  "all  the  lands  in 
this  district  shall  be  sold  as  far  as  the  general 
policy  of  the  laws  allow  such  sales,  and  no 
further."  In  the  present  case  it  would  be  neces- 
sary to  interpolMe  in  the  law,  words  of  ex- 
ception, thus:  "Every  settler  on  the  public 
lands  south  of  the  Arkansas  river,"  except 
the  old  pioneer  John  Percifull,  shall  be  en- 
titled, etc.;  the  remedial  policy  of  curing  the 
defects  of  title  under  the  act  of  1814  shall  not 
have  its  full  effect;  it  shall  cure  everybody's 
title  except  John  Perci full's. 
^  Finally,  in  the  one  case,  the  general  reserva- 
tion was  made  long  before  the  party  had  per- 
formed any  act  out  of  which  his  claim  arose; 
in  the  other  case,  the  act  of  settlement  was 
performed  long  before  the  reservation,  and  the 
remedial  act  comes  afterwards  to  recognize  the 
meritorious  character  of  the  original  act,  and 
to  remove  an  obstacle  which  prevented  its 
operation  at  the  time. 

There  is  not  a  single  argument  used  by  the 
majority  of  the  court  in  Gear's  Case  which  has 
any  bearing  whatever  on  the  present  contro- 
versy. 

Quasre.  Does  the  case  of  Gea/r  v.  The  U.  8. 
establish  any  thing  more  than  this :  that  a  sub- 
sequent law  directing  lead  mines  to  be  sold, 
does  not  so  far  repeal  the  act  of  1807  as  to 
make  such  mines  subject  to  settlement  and  pre- 
eniptionT 

It  has  been  already  stated  that  the  reserva- 
tion act  of  1832  presents  a  similar  difficulty  in 
the  way  of  the  Bel  ding  title  under  the  act  of 
1830,  and  the  supplementary  act  of  July  14, 
1832,  but  there  is  this  difference  in  the  two 
cases;  the  two  acts — ^that  of  the  20th  of  April 
and  that  of  the  14th  July,  1832 — ^were  passed 
at  the  same  session  of  Ck>ngre9s,  and  of  course, 
according  to  the  establish^  rule  of  construe- 
tion,  must  have  a  much  more  intimate  relation 
than  the  acts  of  1832  and  1843.  Inasmuch  as 
1^1  ding  had  acquired  no  right  under  the  act  of 
1830.  the  reservation  act  St  April  might  well 
be  considered  as  an  exception  from  the  terms 
of  the  act  passed  in  July  following. 

Unless  this  act  of  1843  be  construed  to  repeal 
the  reservation  act  of  1832,  it  is  admitted  that 
no  right  accrues  under  the  act  of  1814.  The 
land  ofiice  having  uniformly  maintained  the 
existing  validity  of  the  act  of  1832,  the  parties 
to  this  record  were  never  in  a  condition  to 
make  proof  of  their  right  to  the  satisfaction  of 
the  raster  and  receiver.  In  1851,  the  Secre- 
tanr  (»  the  Interior  authorized  an  investigation, 
and  it  was  then  that  he  allowed  the  heirs  of 
Belding  to  make  their  entry  as  stated  above, 
although  he  still  insisted  that  the  land  was  re- 
served from  sale  or  entry  by  the  law  of  1832. 

If  the  register  and  receiver  constitute  a  judii- 
cial  tribunal,  from  which  there  was  no  appeal 
under  the  laws  of  1814  and  1830,  then  both 
parties  stand  upon  precisely  the  same  footing; 
nor  can  it  be  of  anv  importance  that  the  Secre- 
tary of  the  Interior  has  undertaken  to  pro- 
nounce in  favor  of  the  one  and  against  the 
other.    It  was  not  his  province  to  decide  at  ail. 

All  the  latter  pre-emption  laws  provide  for 
m  appeal  to  the  commissioner  ana  finally  to 
the  Secretary.    In  the  absence  of  any  appellate 
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flower,  the  general  principle  of  law  applieable, 
would  pronounce  the  divided  opinion  to  be 
equivalent  to  an  adverae  dedaion. 

But  it  may  be  that  the  regiater  and  receiver, 
or  either  of  them,  have  been  so  ffroasly  partial 
or  to  plainly  regardleaa  of  credible  testimony, 
aa  to  give  evidence  of  actual  fraud.  Is  the 
false  decision  of  the  reffister  and  receiver  in 
sud)  a  case  to  preclude  K)rever  the  Jost  claims 
which  have  been  either  corruptly  or  capriciously 
ignored? 

In  the  case  of  Chmnmgham  t.  A^Mm,  14 
How.  877,  the  rM^ster  and  receiver  had  not 
acted  on  the  proot  at  all;  yet  it  waa  held  that 
the  proof  ouffht  to  have  been  satisfactory  to 
them,  and  this  court  decreed  in  favor  of  the 
pre-emption.  What  is  the  distinction  between 
refusing  to  hear  proof  at  all,  and  refusing  to 
give  it  a  fair  and  rational  bearing  upon  the 
riffhts  of  parties?  According  to  the  principle 
laid  down  in  Lytle  v.  Arhamaa,  it  is  onlv  when 
the  register  and  receiver  ^act  within  the  law, 
and  the  decision  cannot  be  impeached  for  fraud 
or  unfairness,*'  that  ^it  must  be  considered 
final.- 

In  the  caaes  quoted,  however,  the  Iwal  title 
had  paased  from  the  United  States,  and  was  in 
litigation  between  the  parties.  No  such  ques- 
tion is  now  presented  to  this  court.  Neither 
party  to  the  record  has  the  legal  title;  that  still 
remains  in  the  government.  The  utmost  result 
of  the  present  proceeding  will  be  to  transfer 
the  mere  possession  from  one  party  to  the 
other,  without  any  power  on  the  part  of  the 
court  to  compel  the  issuance  of  a  patent.  If, 
however,  the  jurisdiction  be  sudi  aa  to  au- 
thoriise  the  court  to  determine  the  possession 
acoordinff  to  the  equitable  righta  of  tne  parties 
under  all  the  acts  of  Congress,  there  can  be  no 
doubt  that  the  department  will  recognize  and 
act  up<m  the  decision. 

If  the  ease  is  still  in  that  condition  which 
admita  of  doing  justice  through  the  action  of 
the  executive  officers  themselves,  even  undoing 
all  that  may  have  been  improperly  done,  surely 
the  court  will  not  hesitate  to  leave  the  naked 
fossesaion  with  that  partv  which  has  the  supe- 
rior equity  and  is  entitled  to  remain  oo  the 
land. 

The  court  below  refused  to  hear  any  testi- 
mony, either  to  invalidate  the  entry  made  by 
Belding's  heirs  or  to  establish  the  pre-emption 
right  of  John  Percifull.  No  opportunity  waa 
given  to  prove  fraud  which  would  make  void 
the  title  of  the  plaintiffs  below.  The  case  must 
be  sent  bade  in  order  that  the  material  facts 
may  be  determined  l^  a  jury. 

The  yeto  Madrid  LooatUm. 

This  was  not  merely  an  outstanding  title. 
Hale  had  purcnased  a  portion  of  that  interest, 
and  produced  it  in  his  own  right  as  a  defense 
to  the  action.  All  testimony  on  this  point  was 
ezduded,  although  all  formal  obj^ions  to 
the  New  Madrid  certificate  and  survey  were 
waived. 

Atiamejf  C^eneral  Reverdy  Johnson  thought 
this  New  Madrid  location  good  and  valid. 

6  vol.  Opinions,  237. 

Gushing  thought  the  contrary. 

See  his  Opinion,  SOth  August,  1854. 
22  How. 


Me$8r9,  H.  Mar,  B.  J.  Bremtt  and  Ooo. 
O.  Watkiaa,  for  defendants  in  error: 

This  court  has  onlv  iurisdiction  to  examine 
into  the  title  of  the  plaintiffs  in  error  so  far  as 
it  is  derived  under  an  act  of  Congress,  which 
has  been  misconstrued  by  the  supreme,  court 
of  the  state  of  Arkansas,  to  the  prejudice  of 
the  plaintiffs  in  error.  It  has  no  authority  to 
dedae  whether  the  title  of  the  defendants  in 
error  was  properly  maintained  by  the  court  be- 
low; in  other  words,  the  only  question  is,  in 
what  respect  the  court  below  errad  in  deciding 
that  the  plaintiffs  in  error  had  no  title  under 
the  acts  of  Congresa. 

Miller  v.  NieholU,  4  Wheat.  311;  Davie  ▼. 
Packard,  6  Pet.  41;  WiUiame  v.  Norria,  12 
Wheat.  117;  OroireU  v.  RandaU,  10  Pet.  368; 
Mackay  v.  DilUm,  4  How.  421;  Chouteau  v. 
Eokhart,  2  How.  344;  Pollard  v.  Kibhe,  14  Pet. 
353;  dtp  of  Mobile  ▼.  Eslava,  16  Pet.  234; 
Menard  v.  Aepasia,  6  Pet.  606;  Mattheum  T. 
Zaney  7  Wheat.  164. 

2.  The  plaintiffs  in  error  must  derive  title  to 
themselves  under  the  New  Madrid  warrant,  and 
they  have  failed  to  do  sa  It  is  not  enough  to 
show  outstanding  title  in  aomebody  else  under 
that  claim. 

(hcinge  ▼.  Noncood,  6  Cranch,  344;  Fieher 
V.  OookereUf  6  Pot.  248;  Henderson  v.  Tennee* 
see,  10  How.  311. 

Li  thia  case  it  does  not  appear  by  the  record 
that  Francis  Langlois  or  his  legal  representa- 
tives ever  made  the  location  of  the  New  Madrid 
g^rant,  but  the  same  was  located  by  Hammond 
and  Rector,  27th  Jan.,  1819;  but  the  title 
of  these  locations  is  not  sufficiently  shown  l^ 
the  exhibits  in  the  record,  nor  does  it  appear 
that  the  original  grant  in  lieu  of  which  thia 
New  Madrid  certificate  issued,  waa  ever  auf^ 
rendered  to  the  government,  nor  is  there  any 
proof  of  the  New  Madrid  grant  itself,  but  the 
secondary  proof  relied  upon  shows  that  thia 
New  Madrid  grant  was  located  prior  to  any 
public  survey. 

3.  As  to  the  New  Madrid  grants  without 
patent,  they  confer  no  legal  title,  and  the  courts 
of  the  Unit^  States  must  disregard  these  equit* 
able  daims. 

See  21  How.  481. 

Th^  must  be  located  on  lands  then  author- 
ized to  be  sold,  and  thev  must  be  located  with- 
in one  vear  from  26th  April,  1822. 

21  ^ow.  426. 

In  this  last  case  the  entry  was  in  1818,  and 
the  patent  in  1827 ;  but  as  the  land  was  not  aur 
thorized  to  be  sold  in  1818  when  located,  both 
title  and  patent  were  held  void. 

The  counsel  for  the  defendants  in  error  dtea 
the  following  decisions  under  the  New  Madrid 
acts: 

Lenttieur  v.  Price,  12  How.  60;  Barry  ▼. 
Gamble,  8  How.  61;  Bagnell  v.  Broderick,  18 
Pet  436;  C<ibunne  v.  lAndell,  12  Mo.  184; 
Wear  v.  Bryant,  6  Mo.  160;  Kirk  v.  Green, 
10  Mo.  253;  Mitchell  v.  Tucker,  10  Mo.  262: 
Rector  v.  Welsh,  1  Mo.  238;  Kennett  v.  Cole, 
Co.  Ot.  13  Mo.  140. 

The  counsel  reviewed  Langlois*  claim,  and 
stated  the  following  objections  to  it: 

1.  On  the  subjects  that  application  was  made 
to  the  surveyor-general  of  Missouri  for  a  sur- 
vey, on  Januanr  27,  1819,  and  a  survey  made 
on  July  16,  1820. 
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(a)  Tlie  application  was  not  the  location. 
The  survey  was  not  the  location.  The  location 
was  not  made  so  as  to  become  the  inception  of 
the  title,  until  returned  to  the  recorder  with 
plat,  notice,  etc.,  and  approved  by  him,  and 
Tficorded   etc 

Bagnell  v'  Broderick,  13  Pet.  436;  Barry  v. 
Oamhle,  3  How.  61;  Lessieur  ▼.  Prioe,  12 
How.  60,  above  cited. 

(6)  The  Indian  title  was  not  extinguished  at 
the  time  of  the  passage  of  the  New  Madrid 
act.  The  tract  of  country  was  not  public  land, 
the  sale  of  whidi.  in  the  lan^age  of  the  act  of 
February  17,  1815,  is  authorized  by  law. 

See  7  U.  S.  Stat,  at  L.  176;  Oaines  v.  Vich- 
oMcm,  9  How.  305;  Scott  v.  Sandford,  19  How. 
404. 

The  Indian  riffht  of  possession  is  sacred,  and 
cannot  be  disturbed  without  their  consent. 

Opinion  of  Mr.  Wirt,  2  Ins.  and  Opin.  No. 
100,  p.  58;  No.  25,  p.  28;  Opinion  of  Mr. 
Butler,  2  Ins.  and  Opm.  No.  54,  p.  814;  No. 
69,  p.  91;  see,  also,  2  Ins.  and  Opin.  No.  10, 
p.  10;  No.  11,  p.  11;  No.  12,  p.  13;  No.  23,  p. 
26;  No.  787,  p.  816. 

(c)  At  the  date  of  the  supposed  location,  the 
lands  in  question  were  not  authorized  to  be 
sold.  The  lands  had  not  been  surveyed.  The 
location  could,  under  the  most  liberal  interpre- 
tation of  the  law,  only  be  made  on  lands  au- 
thorized to  be  sold  at  the  time  of  location. 

See  Mills  v.  Stoddard,  8  How.  366 ;  Stoddard 
▼.  Chamhera,  2  How.  284;  Barry  ▼.  C^amhle, 
3  How.  53. 

The  case  of  Easton  v.  SaUbury,  23  Mo.  100, 
is  predicated  upon  these  decisions,  and  is  a 
strong  authority  to  the  effect  that  a  New  Madrid 
location  is  void  when  made  upon  land  reserved 
from  sale  bj  reason  of  its  being  covered  by  a 
Spanish  claim. 

(d)  At  the  time  of  the  supposed  survey  in 
1820,  there  was  no  authority  for  locating  a 
New  Madrid  claim  in  the  territory  of  Arlum- 
sas,  which  had  been  organized  by  the  act  of 
March  2,  1819. 

(e)  The  survey  is  not  evidence  of  title;  it  Is 
only  of  the  steps  in  which  the  claimant  is  the 
actor.  The  evidence  of  title  does  not  remain 
in  the  office  of  the  surveyor-general,  or  emanate 
from  it.  The  patent  ceitificate,  when  issued  by 
the  recorder,  is  the  evidence  upon  which  eject- 
ment is  to  be  maintained. 

All  the  foregoing  objections  are  but  a  base- 
less fabrication,  r^ing  upon  a  mere  supposi- 
ti(»i.  There  never  was  a  survey,  or  what  is 
the  same  thing,  there  is  no  evidence  of  it. 

No  title  passes  under  the  patoit  certificate, 
BO  called,  for  June  16,  1838. 

1.  Because,  after  the  admission  of  Arkansas 
as  a  state,  in  1836,  there  was  no  authority  in 
the  surveyor-general  of  Arlcansas  to  <nrder  a 
survey  in  1837,  or  for  one  to  be  made  in  1838 
or  returned  to  the  recorder  of  land  titles  of  Mis- 
•ouii. 

2.  Because,  by  the  act  of  April  26,  1822, 
the  time  for  making  locations  had  absolutely 
expired,  and  never  was  extended,  except  in  a 

Sualifled   manner,   for    18   months,   by  act  of 
larch  2,  1831,  in  a  particular  class  of  cases, 
of  which  this  is  not  one. 

3.  Because  the  land  had  been  reserved  by  the 
act  of  April  20,  1832. 

4.  Because  the  land  was  appropriated  on, 
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and  by  the  act  of  May  29,  1830,  by  means  of 
tne  Beldinff  pre-emption. 

The  junior  certificate  on  the  elder  ri^ht  is 
superior  to  the  senior  certificate  on  the  junior 
right.    The  inception  of  title  ffovems. 

9  How.  234;  6  Smedes  k  M.  789;  5  Craneh, 
234;  4  Wheat  488;  9  Cranch,  164;  8  Seam. 
79,  339;  16  Ark.  9,434. 

Mr.  Justice  Oatroa  delivered  the  opinion  of 
the  court : 

A  contest  for  the  ownership  of  the  Hot 
Springs,  in  Arkansas,  has  been  pending  for 
some  years  before  the  General  Land  *0f-  pl58 
fice,  and  in  the  courts  of  that  state.  One  party 
derived  their  title  tlirouffh  a  pre-emption  claim, 
as  an  occupant  under  the  acts  of  Congress  of 
1830  and  1832,  and  the  other  by  the  location 
of  a  New  Madrid  warrant  on  the  same  land. 

In  December,  1851,  the  heirs  of  Belding  were 
allowed  to  enter  the  quarter  section,  includinff 
the  springs.  Hiis  entrv  was  held  to  be  valid 
by  the  state  courts,  and  to  dothe  them  with  a 
sufficient  legal  title  to  sustain  an  action  of  ^Ifct- 
ment,  accordinji;  to  the  laws  of  Arkansas.  They 
held  the  decision  of  the  register  and  receiver, 
in  favor  of  the  occupant  claimants,  to  be  con- 
clusive evidence  of  title,  as  against  all  persons 
who  could  not  show  a  better  opposing  claim. 

As  between  the  titles  of  the  United  States 
and  Belding's  heirs,  the  state  courts  did  not  de- 
cide ;  but  only,  that  the  outstanding  title  in  the 
United  States  could  not  be  relied  on  b^  the 
defendant  in  this  action;  nor  is  the  validity  of 
the  entry  of  Belding's  heirs  drawn  in  question 
in  this  court. 

The  defendant  relied  cm  a  surv^  made  in 
June,  1838,  founded  on  a  New  Madrid  eertificate 
for  200  arpents. 

To  support  this  surv^,  an  application  was 

Sroduceo,  dated  27th  January,  1819,  signed  by 
.  Hammond  and  Elias  Rector,  addressed  to 
William  Rector,  surveyor  of  the  public  lands, 
etc.,  asking  to  have  surveyed  and  £o  be  allowed 
to  enter  the  recorder's  certificate  for  200  arpents, 
ffranted  by  him  to  Francis  Lanfflois,  or  his 
legal  representatives,  and  dated  the  26th  No- 
vember, 1818  (No.  467).  The  survey  to  be 
made  in  a  square  tract;  the  lines  to  correspond 
to  the  cardinal  points,  and  to  include  the  Hoi 
Springs  in  the  center.  In  1818,  the  spring  was 
in  the  Indian  country,  to  which,  of  course,  no 
public  surveys  extended.  And  as  the  act  of 
1815  (3  SUt  at  L.  211),  providing  for  New 
Madrid  sufferers,  only  allowed  them  to  enter 
their  warrants  on  lands  "the  sale  of  which 
was  authorized  by  law,"  the  unsurveyed  lands 
could  not  be  legally  appropriated;  and,  of  neces- 
sity, the  surveyor-general  disregarded  the  ap- 
plication to  have  a  survey  made  for  Langlois. 
And  thus  the  claim  stood  from  1818  to  1838. 

The  defendant  offered  in  evidence  the  certifi- 
cate of  a  private  survey  of  the  claim  of  Lang- 
lois, made  by  James  S.  Conway,  *D.  S.,  [*159 
dated  July  16th,  1820,  which  includes  the 
Fpring.    This  paper  the  court  also  rejected. 

Until  the  survey  on  Langlois'  claim  was  pre- 
sented to  the  recorder  of  land  titles  at  St 
Louis,  and  recognized  by  him  as  proper  and 
valid,  it  could  have  no  force,  as  this  was  the 
only  mode  of  location  contemplated  by  the  act 
of  1815   (3  SUt.  at  L.  211).    So  it  has  been 
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uniformly  beld.    Bagnell  ▼.  Broderiok,  13  Pet. 
436 :  Letsieur  v.  Price,  12  How.  9. 

The  act  of  April  26th,  1822,  validated  loca- 
tions of  New  Madrid  certificates  then  existing, 
and  which  had  been  made  in  advance  of  the  pub- 
lic surveys;  but  the  2d  section  of  the  act  de- 
clared that  future  locations  should  conform  to 
the  public  survevs,  and  that  all  such  warrants 
ahouid  be  located  within  one  year  after  the  pas- 
aage  of  the  act 

As  the  public  surveys  then  existing  in  Mis- 
souri and  Arkansas  territory  were  open  to  sat- 
isfy these  elaims,  there  was  no  difficulty  in 
complying  with  the  act  of  1822  (3  Stat,  at  L. 
M8). 

Reliance  is  placed  on  the  act  of  Congress  of 
March,  1843  (5  Stat,  at  L.  603),  to  maintain 
the  survey  of  1838,  of  the  New  Madrid  certifi- 
cate. That  act  provides,  that  locations  before 
that  time  made  on  New  Madrid  warrants,  on 
the  South  side  of  Arkansas  river,  if  made  in 
pursuance  of  the  act  of  1815  (3  Stat,  at  L. 
211)  in  other  respects,  shall  be  perfected  into 
grants,  in  like  manner  as  if  the  Indian  title  to 
the  lands  on  the  south  side  of  the  river  had  been 
completely  extinguished  at  the  time  of  tho 
passage  of  said  act  of  1815.  The  act  of  1843 
(5  Stat,  at  L.  603)  does  not  apply  to  the  survey 
and  location  of  Langlois  made  in  1838,  for  sev- 
eral reasons: 

1st.  The  sale  of  the  land  thus  surveyed  was 
not  authorized  by  law;  the  act  of  April  20th, 
1832  (4  Stat,  at  L.  505),  having  reserved  from 
lcx»ition  or  sale  the  Hot  Springs,  and  four  sec- 
'ft^ons  of  land  including  them  as  their  center. 
2d.  The  attempted  location  was  void,  because 
rred  by  the  act  of  26th  April,  1822   (3  Stat. 
t  L.  668),  which  act  was  not  repealed  or  modi- 
by  the  act  of  1843.    This  act  referred  to 
M^ications  made  on  the  south  of  the  river  Ar- 
ansas, of  lands  regularly  surveyed  and  subject 
sale,  and  which  locations  had  been  made  on 
r  before  the  26th  April,  1823,  when  the  bar 
s  interposed. 
We  are  of  opinion  that  the  New  Madrid  sur- 
jK60*]  vey  of  1838  *was  altogether  invalid,  and 
properly  rejected  by  the  state  courts. 

It  has  been  earnestly  pressed  on  our  consid- 
eration, that  the  entry  of  Belding's  heirs  is  also 
'V'oid,  because  the  land  it  covers  was  not  sub* 
ject  to  entry  by  an  occupant  claimant,  or  any- 
one else,  after  the  act  of  April  20th,  1832   (4 
Stat,  at  L.  505),  had  reserved  it  from  sale. 

Admitting  it  to  be  true,  that  the  act  of  April, 
1832  (4  Stat,  at  L.  505),  was  passed  when  no 
individual  claimant  had  a  vested  right  to  enter 
tlie  land  in  dispute,  still  the  25th  section  of  the 
judiciary  act  only  gives  jurisdiction  to  this 
^^rt  in  cases  where  the  decision  of  the  state 
^urt  draws  in  question  the  validity  of  an  au- 
^^ority  exercised  under  the  United  States,  and 
^e  decision  is  against  its  validity.    Here,  how- 
J^cr,  the  decision    was    in    favor    of  the  de- 
fendant's  entry,  and   sustained  the  authority 
•'^ercised  by  the  department  of  public  lands,  in 
Allowing  Belding's    heirs    to   purchase.     More- 
^^er,  the  plaintiff  in  error  is  not  in  a  condition 
^  draw  m  question  the  validity  of  Belding'A 
?^try.    He  relies  on  an  outstanding  title  in  the 
Ignited  States  to  defeat  the  action.     Being  a 
^espasser,  without  title  in  himself,  he  cannot 
^  heard  to  set  up  such  title.    "To  give  juris- 
^ction  to  this  court,  the  party  must  claim  for 
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himself,  and  not  for  a  third  person,  in  whosa 
title  he  has  no  interest."  fletiderson  v.  Tennea* 
see,  10  How.  323.  The  plaintiff  in  error  must 
claim  (for  himself)  some  title,  right,  privilege, 
or  exemption,  under  an  act  of  Congress,  etc., 
and  the  decision  must  be  against  his  claim,  to 
ffive  this  court  jurisdiction.  Setting  up  a  title 
in  the  United  States,  by  way  of  defense,  is  not 
claiming  a  personal  interest  affecting  the  sub- 
ject in  litigation.  This  is  the  established  con- 
struction of  the  25th  section  of  the  judiciarr 
act.    Montgomery  v.  Hernandia,  12  Wheat.  132. 

If  it  was  allowed  to  rely  on  the  United  States 
title  in  this  instance,  the  right  might  be  decided 
against  the  government,  where  it  was  no  party 
and  had  not  been  heard. 

A  claim  is  set  up  in  defense,  that  John  Perci- 
full  was  entitled  to  a  preference  of  entry  under 
the  act  of  1814  (3  Stat,  at  L.  121) ;  which  act, 
it  is  insisted,  was  revived  by  that  of  1843  (5 
Stat,  at  L.  603),  S  3.  Suppose  *that  r*161 
Perci  full's  riffht  to  appropriate  the  land  m  dis- 
pute was  undoubted,  and  that  the  register  and 
receiver  had  allowed  the  heirs  of  Belding  to 
enter  wron^ully;  still,  the  courts  of  Arkansas, 
in  this  action  of  ejectment,  had  no  right  to 
interfere,  and  set  up  Percifuirs  rejected  claim. 

But  this  is  of  little  consequence,  as,  when 
the  act  of  April,  1832  (4  Stat,  at  L.  505),  wa* 
passed,  reserving  the  Hot  Springs  from  sale, 
Perci  full  hud  no  vested  interest  in  the  land  thai 
a  court  of  justice  could  recognize.  Then,  the 
ITnited  States  government  was  the  legal  owner, 
and  had  the  power  to  reserve  it  from  sale;  so 
that  the  offer  to  purchase  in  1851,  under  the  as- 
sumed preference  to  entry  claimed  for  Perci- 
full,  was  inadmissible.  Had  the  entry  been 
allowed,  in  face  of  the  act  of  Congress,  such 
proceeding:  would  have  been  merely  void. 

These  being  the  only  questions  within  our 
jurisdiction  worthy  of  consideration  in  thm 
causes  Nos.  15,  16,  17,  18,  and  19,  it  is  ordered 
that  the  resprdive  judgments  rendered  therein^ 
by  the  Supreme  Court  of  Arkansas,  be  affirmed. 


STEPHEN  0.  NELSON,  Ellison  Black  Smith. 
Henry  C.  Walker,  and  Thos.  A.  Nelson,  Part* 
ners  under  the  Firm  of  S.  O.  Nelson  &  Co., 
Appts., 

V, 

LUCIUS  C.  LELAND.  John  H.Cooke,  Duncan  a 
Williams,  and  McRae,  Coffman  &.  Co.,  Claim- 
ants of  the  Steamer  Brigadier-General  B.  U. 
Stokes. 

•        (See  8.  C.  22  How.  48-66.) 

Collision  between  flat  boat  and  steamer — ujher^ 
both  boats  in  fault,  damages  and  costs  4i- 
vided — admiralty  jurisdiction. 

In  case  of  collision  on  the  Tasoo  river,  between 
flat  boat  and  steamer^  held  that  the  flat  boat  was  in 
fault.  It  should  have  had  steady  and  fixed  Ifl^ta, 
and  occupied  near  the  shore  of  the  river,  giving  a 
sufficient  passage  to  the  ascending  steamboat,  and 
kept  on  a  straight  line  of  the  water  and  not  In  a 
diagonal  course. 

NoFK. — Collision.  Rights  of  steam  <in<f  sailing 
vesaelH  icith  reference  to  each  other,  and  in  pansinm 
and  meeting — see  notes,  18  L.  ed.  u.  8.  537 ;  35  U 
ed.  453. 
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TUerc  waa  also  fault  in  the  steamer.  Seeinjr  the 
llfhv  ahead  the  matter  ahould  hare  atopped  his 
boat  at  once,  and  reversed  her  wheels,  until  the 
locality  of  the  light  was  clearly  ascertained.  He 
could  have  hacked  his  boat,  until  he  avoided  the 
flat  boat 

In  cases  where  both  boats  are  In  fault,  tha  dam- 

Sea  and  also  the  costs,  must  be  divided  between 
en.. 

The  admiralty  jurisdiction  applies  to  all  nariga 
ble  waterfc  except  to  a  .commerce  exclusiTSlj  within 
a  state. 

Atgueo  Jot:  .5,  I860.      Decided  Jan.  16,  1860 

APPEAL    from    the    Circuit    Court    of   the 
Uniteo  States  foi  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  eastern  dis- 
tricl  of  Louisiana,  by  appellants,  against  the 
steamer  Brigadier-General  R.  H.  Stokes,  to  re- 
oovei  damages  resulting  from  a  collision.  The 
claimants  first  pleaded  to  the  jurisdiction,  and 
then  denied  that  the  steamer  was  in  fault.  The 
diatrict  court  entered  a  decree  in  favor  of  the 
libelanU,  for  $7,616.44,  with  five  per  cent  in- 
terest and  costs.  The  circuit  court,  on  appeal, 
held  that  the  admiralty  court  had  no  juris- 
diction, and  reversed  this  decree;  whereupon 
the   libelants  appealed  to  this  court 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

April  9,  1858,  "Mr.  Gillet,  of  counsel  for 
the  appellees,  moved  the  court  to  dismiss  this 
appeal  on*the  ground  of  a  want  of  jurisdiction 
originally  in  uie  district  court,  on  considera- 
tion whereof,  it  is  the  opinion  of  this  court 
that  the  question  of  jurisdiction  in  the  lower 
court  is  a  proper  one  for  appeal  to  this  court, 
and  for  argument  when  the  case  is  regularly 
reached,  and  that  this  court  have  jurisdiction 
on  such  appeal;  whereupon  it  is  now  here 
ordered  by  the  court,  that  the  motion  to  dismiss 
this  appeal  on  that  ground  be,  and  the  same  is 
hereby  overruled."  Per  Mr.  Chief  Justice 
Tkney. 

Mr,  Albert  Pike,  for  appellants: 

The  limits  of  the  admiralty  jurisdiction  of 
the  courts  of  liie  United  States  under  the  Con- 
stitution are  not  those  of  the  admiralty  juris- 
diction in  England.  The  grant  in  the  Constitu- 
tion extending  judicial  power  "to  all  cases  of 
admiral^  and  maritime  jurisdiction,"  is 
neither  to  be  limited  to,  nor  interpreted  b^, 
what  were  oases  of  admiralty  jurisdiction  in 
En^and  at  that  day. 

Waring  t.  Clarke,  6  How.  441 ;  N.  J.  Bteam 
Hav.  Co.  ▼.  Mercha>nt^  Bank,  6  How.  844; 
Vewiof^  ▼.  Stehhins,  10  How.  586. 

It  was  within  the  oonstitutional  pclWer  of 
Congress  to  enact  that  this  jurisdiction  should 
extend  to  the  great  fresh-water  lakes  and  the 
rivers  connectingjbhe  same. 

The  Oen^ee  Chief,  12  How.  448;  see,  also, 
The  Vengeance,  8  Dall.  297;  The  Betsey,  4 
Craneh,  448. 

The  admiralty  jurisdiction  extends  upon  our 
great  navigable  rivers  above  tide-waters,  in  the 
absence  of  any  law  of  Congress  extending  the 
jurisdiction;  and  under  the  Constitution  itself. 

The  Geneeee  Chief,  12  How.  443;   Fretg  v. 
Butt,  12  How.  468;  Ootlee  v.  Shute,  59  U.  S. 
\IS  How.)   468;   Culbertaon  ▼.  The  Southern 
Bella,  69  U.  fi.  (18  How.)  584. 
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Meeere.  B,  H.  CUllet  and  O.  Ciukias  for 

appellees: 

Congress  can  confer  no  broader  jmiidictioB 
than  is  authorized  by  tha  Constitution. 

Marbury  v.  Madison,  1  Craneh,  187;  UwUai 
States  y.  Tale  Todd,  18  How.  52,  note. 

The  language  of  the  Constitution  must  bo 
construed  to  mean  what  it  did  at  the  time  It 
was  written. 

Cathcart  v.  Robinson,  5  Pet  264,  280;  JTo- 
veil's  Case,  8  Watts  &  S.  197;  Em  parte  W^U, 
59  U.  S.  (18  How.)  807,  311. 

At  the  time  of  framing  the  Constitution,  the 
words  "admiralty  and  maritime  jurisdiction" 
had  a  distinct  legal  meaning,  as  much  at  the 
words  "judicial  power." 

United  States  v.  Ferreira,  18  How.  40;  Do 
Lovio  T.  Boit,  2  Oall.  898,  471. 

In  law,  at  the  date  of  our  Constitution,  navi- 
gable waters  extended  no  further  than  the  tide 
ebbed  and  flowed,  and  from  the  last  bridges  sea- 
ward. 

Km  parte  Jennings,  6  Cow.  518,  528;  Hooker 
y.  CumnUnas,  20  Johns.  90,  99;  Palmer  y.  Mul- 
ligan, 8  Cai.  807 ;  Adams  y.  Pease,  2  Conn.  481 ; 
Ingraham  y.  Wilkinson,  4  Pick.  268,  272;  Berry 
V.  Carle,  8  Oreent.  269,  274;  Cates  y.  WadUng- 
ton,  1  McCord,  582;  Commonwealth  r,  Chapin, 
5  Pick.  199;  Miles  y.  Rose,  5  Taunt.  705;  Kinf 
V.  The  Inhabitants  of  Banwood,  2  Doug.  489. 

The  act  of  1845,  extending  the  admiralty  ju- 
risdiction to  the  lakes  and  navigable  waters 
connecting  them,  distinctly  recognizes  this  yiew. 

5  Stat  at  L.  726. 

This  court  had  then  settled  the  law,  and  the 
country  was  acting  tmder  it,  as.. the  following 
cases  will  show: 

The  Thomas  Jefferson,  10  Wheat  428;  Pey- 
routt  V.  Howard,  7  Pet  324;  Waring  y.  Clarke, 
5  How.  441;  The  Orleans  y.  PhcBbus,  11  Pet 
175,  183;  17.  B.  v.  Coombs,  12  Pet  72,  76. 

The  act  of  1845  did  not  alter  the  law  exoei>t 
as  to  the  lakes  and  their  oonnecting  waters,  if 
in  fact  it  altered  it  there. 

If  the  territorial  jurisdiction  is  not  bounded 
by  the  ebbing  and  flowing  of  the  tide,  then  it 
is  not  and  cannot  be  limited  by  any  definite 
boundariea. 

This  case  is  not  within  the  ruling  of  The  Qen- 
esse  Chief,  and  therefore  must  be  dismissed. 

12  How.  448,  458. 

The  steamer  in  this  case  is  not  averred  to 
have  been  enrolled  and  licensed  for  the  coast- 
ing trade,  nor  engaged  in  a  commerce  between 
different  states  and  territories.  It  is  excluded 
by  the  express  words  of  the  decision  in  the  case 
of  The  Oenesee  Chief;  and  without  now  revok- 
ing that  decision,  this  oourt  must  decree  that  it 
has  no  jurisdiction  over  it  and  therefore  must 
dismiss  it 

Further  argument  of  counsel  to  the  merits  oi 
the  case,  being  ccmfined  to  the  facts  involyed,  is 
not  here  given. 

*Mr.  Justice  MoLeaa  deliyered  the  [*50 
opinion  of  the  court: 

This  is  an  appeal  in  admiralty  from  the  cir- 
cuit oourt  of  Uie  United  States  of  the  eastern 
district  of  Louisiana. 

The  libelants  allege  that  they  were  the  oon- 
signees  of  a  certain  fiat  boat  called  "(}lear  the 
Track."  and  of  three  hundred  and   sixty-six 
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bft]et  of  cotton^  wbldi  were  shipped  to  them 
by  various  persons  by  said  flat  boat;  that  said 
boat  left  Sardinia,  on  Yakana  rirer,  in  the 
state  of  Mississippi,  on  the  10th  of  February, 
1853,  bound  for  Is  ew  Orleans ;  that  on  the  2d  of 
March  ensuing,  on  said  voyage,  descending  the 
Yaioo  river,  about  eight  miles  below  the  nead 
of  Hone^  Island,  and  within  the  admiralty 
jurisdiction,  about  four  o'clock  on  the  morning 
of  said  day,  the  flat  boat,  being  a  stanch,  tigh^ 
and  well  built  vessel^  completely  rigged  and 
well  provided  with  tackle,  apparel,  and  furni- 
ture, and  having  on  board  a  full  complement 
of  men  to  navi^te  the  boat,  beinjy^  about  the 
■iddle  of  the  said  Yazoo  river,  leaving  sufficient 
spaas  on  either  side  for  a  steamboat  or  other 
large  vessel  to  pass,  and  having  a  light  upon 
the  flat  boat,  the  captain  and  crew  of  the  boat 
being  up,  the  steamboat  Brigadier-General  R. 
H.  Stokes,  ascending  the  said  river,  struck  the 
flat  boat  "Clear  the  Track"  in  the  bows^  which 
caused  her  to  flll  with  water^  and  become  a 
complete  wreck;  that  the  steamboat  rung  her 
bell,  recognizing  the  light  of  the  flat  boat,  but 
continuing  to  rim  up  the  middle  of  the  river. 

In  their  answers^  the  respondents  say  that 
the  collision  set  forth  in  the  libel  occurred  on 
the  Yazoo  river,  about  flfty  miles  above  the 
foot  of  said  island,  and  more  than  two  hundred 
miles  above  the  mouth  of  the  Yazoo,  where  it 
falls  into  the  Mississippi  river;  and  that  the 
entire  length  of  the  Yazoo  river  is  within  the 
state  of  Mississippi;  and  they  allege  that  the 
district  court  has  not  jurisdiction  of  the  mat- 
ters and  things,  or  the  elaim  alleffed  in  the  libel 
against  the  respondent.  And  tne  respondent 
denies  that  the  collision  was  caused  or  did  hap- 
pen by  any  fault,  negligence,  or  want  of  skill 
m  the  officers  or  crew  of  the  steamboat;  and 
they  say  it  was  caused  by  the  unskilful  man- 
agement of  the  flat  boat;  and  the  proper  place 
for  the  flat  boat,  it  is  said,  was  at  the  shore  at 
51*]  night;  and  that  *there  was  not  sufficient 
space  for  the  steamboat  to  pass  between  the  flat 
boat  and  the  shore. 

D.  B.  Miller  says:  I  have  seen  the  flat  boat; 
•be  seemed  to  have  a  sufficient  number  of 
hands  on  board,  and  to  be  well  managed.  Front 
the  size  of  the  boat,  witness  thinks  she  was 
suitable  for  the  navigation  of  the  Yazoo  and 
Mississippi  rivers,  and  from  her  size  she  would 
carry  three  hundred  and  fifty  bales  of  cotton 
snd  more. 

Jackson  Harris  is  of  the  same  opinion. 
James  D.  Bell  examined  the  boat  well,  and  con- 
sidered her  strong  and  well  built.  Saw  her 
loaded  with  three  himdred  and  forty  bales  of 
cotton,  and  says  she  would  have  carried  flfty 
more  bales  safely.  Capt.  Williams  was  captain 
of  the  flat  boat  "Clear  the  Track"  when  the 
collision  occurred.  Besides  himself,  he  had 
five  hands  and  one  passenger,  who  also  worked. 
Witness  b^gan  his  trip  at  Sardinia,  on  the 
Yakana  river.  The  flat  boat  had  three  himdred 
snd  sevens-one  bales  of  cotton  on  board. 
Nothing  of  importance  occurred  until  the  morn- 
ing of  the  second  of  March,  1853,  when  a 
st«tmer  was  heard  coming  up  the  river,  which 
afterwards  proved  to  be  The  Brisadier-General 
R.  H.  Stokes.  Witness  had  laid  down  about 
twelve  o'clock  that  night,  but  was  shortly 
afterwards  awakened  by  Johnson,  one  of  his 
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hands,  who  informed  him  a  steamboat  was  ap- 
proaching, and  he  desired  witness  to  be  on  deck. 
Witness  saw  the  steamer  approaching,  at  a  dis- 
tance of  about  half  a  mile.  A  light  on  deck 
was  immediately  prepared.  At  this  time,  the 
steamboat  was  about  four  or  flve  htmdred 
yards  out  of  sight  round  the  point  The  wit* 
uess  ordered  his  men,  four  of  whom  were  on 
deck  at  the  time«  to  throw  the  boat  out  from 
the  point,  so  as  to  give  the  steamer  room  to 
pass.  Continued  efforts  were  made  for  this 
ptmpose,  until  the  collision  occurred. 

When  the  boats  came  together,  all  hands 
were  at  the  oars,  except  Mr.  Johnson,  who 
held  the  'vgf't.  The  steamboat  could  be  seen 
across  the  poin.  It  was  some  flfteen  minute, 
the  steamboat  being  in  full  view,  before  the 
boats  came  into  collision.  The  flat  boat  was 
struck  on  the  flrst  stanchion  from  the  comer  ot 
the  bow  nearest  the  point  of  the  nosing,  about 
three  feet  from  the  jackstaff  of  the  steamer. 
The  collision  was  *very  severe — so  great  [*51ft 
as  to  knock  every  one  down  on  the  flat  boat. 
Witness  was  knocked  down  senseless  by  t^e 
crane  neck  of  the  oar,  but  he  saw  all  the  others 
fall  before  he  fell.  When  witness  recovered 
from  the  effect  of  the  blow,  he  perceived  the 
steamer  had  passed  out  of  his  view.  Every 
effort  was  made  to  stop  the  hole  made  in  the 
flat  boat  by  the  steamer,  and,  by  working  the 
pump,  to  keep  the  boat  from  sinking.  The 
boat  floated  down  some  twenty- flve  miles  be- 
fore they  could  land  her.  In  less  than  an  hour 
after  the  collision,  the  boat  sank  six  feet  deeper 
in  the  water,  and  became  unmanageable;  and 
a  landing  was  made,  witii  great  difficult,  at 
some  three  or  four  o'clock  in  the  afternoon. 

The  steamer  Stacy  came  down  the  river  the 
next  day,  and  she  took  on  two  hundred  bales 
of  the  cotton,  including  the  thirty-flve  on  shore. 
Before  the  arrival  of  The  Sta<7,  witness  had 
engaged  the  steamboat  McLean  to  go  up  and 
take  up  the  cotton  that  oould  be  saved. 

Witness  has  been  enffaged  in  flat  boating  on 
the  Yazoo  river  for  the  last  eighteen  years. 
He  does  not  consider  the  place  where  the  col- 
lision happened  as  unsafe  to  run  a  flat  boat 
at  night,  and  that  it  is  not  usual  to  tie  up  flat 
boats  in  that  part  of  the  river. 

The  witness  says  the  flat  boat  had  a  torch 
made  of  split  pine  boards,  as  usual  on  such 
oocasions.  The  Stacy  met  the  flat  boat  in  a 
very  narrow  part  of  the  river,  mueh  narrower 
than  where  the  flat  boat  met  The  Stokes.  The 
Stacy  was  much  nearer  the  flat  boat  when  she 
rang  her  bell  than  The  Stokes,  but  she  backed 
out  of  the  way.  The  Sta<^  is  double  the  size 
of  The  Stokes,  it  being  the  largest  boat  that 
runs  up  the  Yazoo. 

Mr.  Johnson  is  corroborated  by  others  in  his 
statement.  Thomas  Barnes  says  the  steamer 
did  not  change  her  course  after  seeing  the  flat 
boat.  The  steamer  was  not  hurt.  Her  jack- 
staff  was  knocked  off,  which  was  replaced. 
Did  not  hear  Captain  Williams  offer  any 
assistance  to  the  flat  boat.  At  the  time  the 
steamer  struck  the  flat  boat  she  was  nearly  in 
full  headway. 

Witness  thinks  there  was  time  enough  for 
the  steamer  to  *get  out  of  the  way  of  the  [*58 
flat  boat.  The  master  of  the  boat  entered  a 
regular  protest  against  the  steamer.    A  number 
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of  witnoHs<?«  referred  to  facts  wliicli   liave  no 
material  hearin^^  in  the  case. 

On  the  pnrt  of  the  respondent,  it  was  proved 
b^  William  F.  Mouldin,  the  pilot  on  The  Yazoo 
since  1845,  and  was  so  acting  on  The  Stokes 
when  the  collision  occurred,  eight  miles  from 
the  head  of  Honey  Island.  The  Mdl  was  run^  to 
stop  at  Hall's  Landing.  DurcMstly  lufter  rmg 
ing  the  large  bell  to  land,  saw  a  light,  as  he 
supposed  at  the  landing.  The  river  was  narrow 
and  the  current  swift.  After  running  a  short 
distance,  and  rounding  the  point,  saw  the  flat 
boat  about  three  hundred  yards  above  the 
steamer.  He  immediately  rang  the  bell  to  stop 
the  engines,  and  then  to  back  her,  which  was 
done.  When  she  had  made  about  six  revolu- 
tions the  collision  took  place.  The  steamboat 
was  nearly  at  a  stand.  The  flat  boat  was  float- 
ing nearly  broadside  down  the  river.  Therf 
was  no  possible  means  by  which  a  collision 
could  be  avoided.  The  steamboat  could  not 
pass  on  either  side  of  the  flat  boat.  This,  how- 
ever, is  controverted  by  other  witnesses,  who 
say  that  there  was  space  on  each  side  of  the 
flat  boat  for  the  steamer  to  pass  up  the  river. 

That  the  light  on  the  flat  boat  was  seen  some 
two  or  three  hundred  yards  by  the  steamer  ap- 
proaching the  flat  boat,  is  admitted;  but  it  is 
urged  that  a  steady  light  should  have  appeared 
on  the  flat  boat;  that  a  waving  lighted  torch 
often  misleads  an  ascending  boat,  on  the  sup- 

f)08ition  that  it  is  on  shore,  and  designates  a 
andinrr  place.  Several  of  the  witnesses  say, 
that  on  ob3er\'ing  the  approach  of  the  flat  boat, 
the  wheel  of  the  steamer  was  reversed,  and 
some  five  or  six  revolutions  had  been  per- 
formed when  the  collision  occurred.  Some  of 
the  witnesses  think  that  the  force  of  the 
steamer  was  checked,  so  that  its  movement  up 
the  river  could  scarcely  be  perceived  when  the 
steamer  struck  the  flat  boat. 

It  has  happened  in  this  case,  as  in  all  other 
cases  of  collision,  that  the  witnesses  on  board 
of  their  respective  boats,  from  the  circum- 
stances which  surrounded  them,  and  the  favor- 
able impressions  naturallv  felt  in  regard  to  the 
54*]  efforts  made  by  their  'respective  crews  to 
save  the  property  and  lives  under  their  charge, 
differ  widely  in  their  opinions.  The  steamboat 
received  but  little  or  no  injury  by  the  collision ; 
but  the  flat  boat,  in  its  structure  and  carffo, 
received  material  injury.  The  evidence  fully 
proves  this,  not  only  in  regard  to  the  flat  boat 
and  cargo,  but  also  as  to  the  expense  and  loss 
to  which  the  owner  was  subjected. 

It  is  unnecessary  to  go  into  detail  to  show  the 
facts  proved.  It  is  enough  to  know  the  char- 
acter of  the  transaction,  and  the  responsibilities 
incurred  by  the  respective  parties. 

The  general  rule  is,  where  two  vessels  meet 
each  other,  one  propelled  by  steam  and  the 
other  by  the  winds,  the  steamer  must  give  way, 
and  avoid  a  collision.  To  this  no  one  can 
object;  but,  like  other  general  rules,  it  may  be 
BUDject  to  exceptions. 

The  Yazoo  extends,  from  its  junction  with 
the  Mississippi  river,  some  two  hundred  miles 
nnd  upwards  into  the  state  of  Mississippi,  and 
in  some  parts  its  navigation  requires  care  and 
experience.  Its  channel  widens  and  deepens 
as  the  volume  of  water  increases;  but  it  is  a 
narrow  river,  and  its  course  is  crooked— but 
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The  Stacey  and  other  boats,  of  a  large  class  for 
inland  boats,  navigate  it  with  success. 

Several  of  the  s&amboat  witnesses  think  that 
a  flat  boaty  laden  with  three  hundred  and  sev- 
entv  bales  of  cotton,  ought  not  to  run  on  a  dark 
night,  but  should  be  ti^  up,  where  the  channel 
is  narrow,  and  have  flxed  lights,  which  distin- 
guish it  from  a  place  of  landing.  Other  wit- 
nesses differ  from  the  above,  and  say  that  u 
inland  navigation  so  long  and  important  as 
this,  ought  to  be  left  free  to  the  enterprise  of 
its  inhabitants.  This  is  more  congenial  to  the 
spirit  of  our  people  than  a  regulation  which 
would  retard  commerce,  without  anv  adequate 
beneflcial  results.  No  measure  of  this  charac- 
ter could  well  be  adopted,  without  an  accurate 
survey  of  the  river,  in  which  the  points  of 
danffer  should  be  designated.  Until  this  shall 
be  done,  it  would  seem  most  judicious  not  to 
go  beyond  a  regulation  for  boats,  passing  each 
other  in  ascending  and  descending  this  river, 
having  lights,  and  giving  notice  of  their  ap- 
proach. There  are  relations  which  apply  to 
our  internal  'navigation,  embracing  our  [*55 
rivers  and  other  waters.  Under  these,  every 
master  of  a  boat  should  act  with  a  presumed 
knowledge  of  his  duty,  and  be  held  responsible 
accordingly. 

We  think,  in  several  particulars,  the  captain 
of  the  flat  boat  was  in  fault.  He  should  have 
had  one  or  more  steady  and  fixed  lights  on  one 
or  more  conspicuous  parts  of  his  boat.  He 
should  have  been  careful,  by  having  the  upper 
and  lower  end  sweeps  or  oars  so  worked  as  to 
have  occupied  near  the  shore  of  the  river,  giv- 
ing a  sufficient  passage  to  the  ascending  steam 
boat.  Especially  he  should  have  so  guided  his 
boat  as  to  have  kept  it  on  a  straight  Tine  of  the 
water,  and  not  on  a  diagonal  course.  It  is 
easily  perceived  that,  from  the  position  of  the 
fiat  boat,  it  was  difficult,  if  not  impracticable,  to 
ascend  the  river  by  the  steamer  without  strik- 
ing the  flat  boat,  in  the  position  it  occupied. 

%ut  we  think  there  was  also  fault  in  the 
steamer.  In  rounding  the  point,  it  is  admitted, 
tlie  steamer  was  as  least  three  hundred  yards 
below  the  flat  boat.  Seeing  the  light  ahead, 
the  master,  in  the  use  of  ordinary  caution, 
should  have  stopped  his  boat  at  once,  and  re- 
versed her  wheels,  until  the  locality  of  the  light 
was  clearly  ascertained.  It  is  no  excuse,  that 
he  mistook  the  light  for  a  place  of  landing. 
The  commander  cannot  lessen  nis  responsibili^ 
by  alleging  his  mistake.  He  is  bound  to  make 
no  mistake,  for  it  is  his  duty  to  stop  his  boat 
where  he  doubts,  imtil  he  ascertains  the  facts. 
Had  this  been  done,  the  collision  could  not 
have  occurred.  He  could  have  backed  his  boat, 
until  he  avoided  the  flat  boat.  In  not  having 
done  this,  the  steamer  was  in  fault,  and  the 
damages  must  be  divided  between  the  two  boats, 
and  also  the  costs. 

Some  doubts  have  been  suggested  whether, 
in  the  exercise  of  the  admiralty  jurisdiction, 
some  limit  may  not  be  interposed. 

Under  the  English  system,  the  ebb  and  flow 
of  the  tide,  with  few,  if  any,  exceptions,  estab- 
lished the  fact  of  navigability ;  and  this  was  the 
course  of  decision  in  this  country  until  reoently. 

The  vast  extent  of  our  fertile  coimtry,  its  in- 
creasing commerce,  its  inland  seas,  bays,  and 
rivers,  open  to  us  a  commeroial  *pros-   t^M 
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perity  in  the  future  which  no  nation  ever  en-  diction  over  the  settlement  of  Insolvenclee  In  the 

joyed.     Our  contracted  views  of  the   English  JfJdfct^oS*'*'*     '^^*  ***^*''*  ^^^^  ^*^  exclusive  Jn- 

admiralty,  which  was  limited  by  the  ebb  and  The  erasure  and  cancelation  of  mortgages  may 

flow  of  the  tide,  were  discarded,  and  the  more  be  made  in  Louisiana,  by  the  judgment  of  a  court 

liberal  principles  of  the  civil  law,  equally  em-  Jj  r?cs*7iJd<ci"to  ^^^^^^^^'^  *  ^^^^^  *^  ***"  '***  ***^ 

braced  by  the  Constitution,  were  adopted.  After  the  erasure  and  cancelation  so  made,  there 

This  law  is  commercial  in  its  character,  and  can  be  no  subsequent  relnscrlption  of  a  mortgage. 

applies   to  all   navigable  waters,   except   to   a  ^ul^®*f?,*^,i?*  relnscrlption  nor  the  assipment  to 

JTJlI^^.^  ««r^i«<.:»«i^  ^;fi,:«  «  «/«*^     \/r^^^  ^t  the  plaintiff  could  have  the  effect  to  give  to  the 

eommeroe  exclusively  withm  a  state.    Many  of  plaintiff  any  claim  upon  property  of  the  Insolv- 

our  lesLdi'Of^  rivers  are  sometimes  unnavigable;  ent,  which  had  been  sold  under  the  Judgment  of  a 

but  this  cannot  affect  their  navigability  at  other  ^Srw^*»*Tl?5j"''*»^*c"^°  *"  insolvencT 

4^^^^        A    «^.«»»»»^^   ^**;<^    Jf«    u^*^«^^^    ♦^.rrt  ""®  appearance  in  the  concur8o  of  the  creditors, 

tmies.      A  commerce  carried  on  between  two  a^d  acquiescence  with  them  in  fixing  the  terms  for 

or  more  states  is  subject  to  the  laws  and  regu-  the  sale  of  the  property  of  the  insolvent,  must  be 

lations  of  CJongress,  and  to  the  admiralty  juris-  J'iJtELfA'^  ^12*7®^  *£  *V  f*?***"  o^  the  payment  of 

diction              o        »                                      -^  J  judgments  against  the  insolvent. 

l7pon   the  whole,  the  decree  of  the  circuit  Argued  Dec,  30,  1859.       Decided  Jan.  16,  1860. 
court  is  reversed,  and  the  cause  is  remanded, 

under  the  above  order  of  this  court.  .  PPEAL  from  the  Circuit  Court  of  the  United 

Mr.  Justice  Campbell,  dissenting:  ^  ^^^  ^^^  *^«  Eastern  District  of  Louiai- 


The  decree  in  the  circuit  court,  dismissing  *"*;      ...            ...                      .                   ,  „ 

the  Ubel  in  this  cause,  was  rendered  before  the  JJ"^     ,Ilr.''K  ^^^  ^^^i   *f^   *   ""^^^  ^^^ 

judgment  in  this  court  in  the  case  of  Jackson  v.  statement  of  the  facte  involved,  appear  m  the 

Thi Magnolia,  20  How.  296,  was  given.    There  ""^'li'Jit^^^*!  ""T    i           ^  ai        r.,  «x     , 

was  no Taierial  differences  in  the  cases.    The  ,  ^*^*^«-  ^•^  T^^^^'  ^"^^  Alea.  T.  8teel«» 

reasons  for  the  judgment  of  the  circuit  court  ^^\  appellant :                                     ,   t      •  • 

in  this  case  are  contained  in  the  opinion  filed  ,  }'  4   mortgage   in   the    state   of   Louisiana, 

by  me  in  that  case.    I  do  not  considfer  it  neces-  f^^  inscribed  in  the  register  of  mortgages,  m 

aary  or  proper  to  repeat  them  here.     I  concur  ^*\!,  P^i'^^  '^'^l®-^^,  Vlf  '^f^^'"'"  ^^L^'^  domicil. 

In  the  judgment  of  the  court  upon  the  merite  will  affect  or  bind  the  slaves  of  the  debtor,  no 

of  the  cauM  matter  in  what  part  of  the  state  such  slaves 

may  be  employed. 

Mr.  Justice  Oatron  concurs  with  the  opinion  G.  C.  453,  454,  458,  461,  3216,3238, 3246, 3247, 

of  the  court,  because  the  question  of  jurisdic-  3248,  3250;  Hyams  v.  Smith,  6  La.  Ann.  363; 

tion,  involv^  in  this  cause,  was  ruled  in  the  Patin  v.  Creditors,  9  La.  71;  Hooper  v.  The 


of  The  Magnolia,  referred  to  by  Mr.  Justice  Union  Bank  of  La,  10  Rob.  La.  63;  11  Rob.  La. 

Ommpbcdl.  20;    Gumming   v.   ttiossatt,  2   La.    Ann.    79^1; 

Crouch  V.   Lockett,  3  La.  Ann.   121;   hibh  ▼. 

%/i kxijr  nvwT  AriAHfQ    a^«»^  «#  T«i»«  Tx^r^r^  ^^*o^  Bank,  3  La.  Ann.  334;  Spencer  v.  AmiSp 

MARY  FORT  ADAMS,  Admx  of  John  Hagan,  ^g  La  Ann.  127;  Voorhies  v.  De  Blanc,  12  La. 

Jr.,  ueceaseo,  App%.,  Ann.  864. 

^,_                                                        _  2.  No  mortgage  of  any  kind  existed  in  favor 

JOHN  8.  PRESTON  and  Caroline  M.  Preston,  ^f  the  heirs  of  Hampton  upon  the  slaves,  which 

his  Wife.  arg  the  object  of  the  present  action,  on  the  2d 

(See  8.  C  22  How.  473-491.)  day  of  February,  1841,  when  they  filed  their 

»,              -^           ^            ^,          .-  intervention  in  the  suit  then  pending  in  the 

^^tdgmeni  of  state  court  o(Mnot  he  reviewed,  as  j^j^    ^^^    ^^    ^^^   Orleans,    wherein    tha 

contrary  to  state  lau>--Vn%ted  States  courts  g^j^j,  ^^  the  creditors  of  Thomas  Barrett  wer« 

have  no  funsdtctton  of  insolvencies  settled  in  plaintiffs  and  Robert  Bell  was  defendant,  nor 

»*o/e   ooiiWs^-oanoete^ion    of    mortgages    m  ^t  any  time  thereafter,  nor  did  any  privilege 

Louisianar--appearance  of  creditor  m  insoU,-  ^^gt  on  them  in  favor  of  the  heirs  of  Hampton; 

mu  proceedings  waives  payment  by  insolvent.  ^^^  these  slaves  were  then  affected  by,  and 

This  court  cannot  review  a  judgment  of  the  par-  subject   to,    the   judicial    mortgages    resulting 

iiui?2?  /*'  H^  Orleans,  for  any  irregularitj  or  f^^j^    the    judgments    dulv    recorded    against 

^       S?ligtiSl  ;ikVSS^?oSd1are\'e^"a^a?^^^  Thomas  BarUHn  the  paHsh  of  New  (Xna, 

^       to  the  supreme  court  of  Louisiana  for  its  correc-  where  he  had  his  domicil. 

•  **%..           ,  .                   .               ,               .       ,  C.  C.  3333;   Transcript,   104  to   108;    C.  0. 
r       whlS'tbTiJuVcSliSJtter  oH  ISit  was^^ltSTth?  2216,  3246,  3247,  3248,  3260,  3238,  3289,  8817, 

*  Ipriidlctlon  of  a  sUte  court,  upon  the  allegation  3318,  3290. 
gjt  iU  t^*S??*  ***^  '**®"  '^^^  contrary  to  the  3.  The  proceedings  had  in  the  case  of  The 

The  parfsh  court  of  New  Orleans  had,  bj  law.  ^"^yndics  of  the  Creditors  of  Thomas  Barrett  t. 

-_       fall  power  over  the  property  ceded  by  an  insolvent.  Robert  Bell,  in  the  parish  court  of  New  Or- 

5SS^T?.  *^*  ^^^^  ^f  ^''S?'**^7'.t°'J  ?twci»«d  «♦»  leans,   upon   the  intervention   of  the  heirs  of 

iQntdictlon.  and  the  lefrality  of  Its  Jad^rment  can-  rr-,*,!*^^  m^  ^x^^^^i,*    «r<.^<.  o«i/i  .i.^    •/«  «•*  o. 

M       *>t  he  questioned  b?  this  court.  Hampton  filed  therein,  were  and  are,  so  tar  as 

^         The  courts  of  the  United  States  have  no  jaris-  to  the  mortgage  rights  of  the  Union  Bank  on 

*Xrzi — ,    .  ..  ^ ._,...    „.  . z the  property  of  the  insolvent  Barrett  res  inter 

.Non. — JwrisdioUon  of  United    States    Supreme  *■ ,.'  *^     f^    J                                                ^„:*„  „^ 

BJl      <W«;  to  declare  »tate  law  void  as  in  conflict  tcith  alios  acta,  and  can  have  in  law  or  equity  no 

^      '••^e  Constitution;  to  revise  decree$  of  state  courU  effect  in  sheltering  the  slaves  m  question  from 

LT      2L5  ^^^^^^  of  »taie  lawB.    It  U  for  ttate  pursuit,  when  the  object  is  to  subject  them  to 

^        5Wt  to  oonstrue  their  oton  Btatutes.     Supreme  >                   ..^        »  *u«  ;„^;«;«i  ...^./..^ac.  ^.iif^k 

^       Court  wm  not  review  their  decisions  ewcept  when  the  operation  of  the  judicial  mortgages  which 

^       ^ffoiaUy   authorised   to   by   statute — see   note   to  existed  in  favor  of  that  bank  at  the  time  of 

i       ii^^  ^-  Vy^^iL*"'  t^.f^ \P'  ^\i'^^*  *?^T?*^t?  inakinff  such  intervention.     Neither  was  there 

F;       uncommercial  frk  v.  Buckingham.  12  L,  ed.  D.  S.  ^ything   in   the   proceedings   of   the   case    of 

If       22 How.                               U.S.,  Book  16.  18                                                           S73 
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Barrett  v.  Bi§  Creditor;  4  Rob.  La.  408,  which 
could  have  had  any  such  effect. 

Bullard  &  Curry's  Dig.  479,  et  9eq.  K  10,  11, 
12,  15,  16,  31,  36,  44,  45,  46;  Brown  ▼.  Kenner, 
3  Mart.  278;  Saul  v.  Creditors,  7  Mart.  N.  S 
425;  Rivaa  v.  Hunaiook,  2  Rob.  La.  187;  Eger- 
ion  V.  Creditors,  2  Rob.  La.  201;  Coiron  v. 
Millaudon,  3  La.  Ann.  664;  Oravier  v.  Lafon, 
7  Mart.  N.  S.  613;  Pandelly  v.  Creditors,  9  La. 
387;  Morgan  ▼.  Syndics,  4  La.  174;  Morgan, 
Dorsey,  d  Co,  ▼.  Their  Creditors,  19  La.  84; 
Sue,  of  Petayvin,  10  Rob.  La.  118;  1  La.  Ann. 
92;  C.  C.  1169,  1170;  Robert  v.  Creditors,  2  La. 
Ann.  535;  Lee  v.  Creditors,  2  La.  Ann.  994; 
West  V.  Creditors,  3  La.  Ann.  532;  Williams  v. 
2^tc^28on,  5  La.  Ann.  720. 

in  conclusion,  we  claim  that  at  the  date  of 
Barrett's  surrender  and  afterwards,  the  heirs 
of  Wade  Hampton  had  no  mortgage  upon  the 
slaves  of  Barrett  which  we  now  desire  to  sub- 
ject to  the  payment  of  our  debt,  and  that  at 
the  same  time  the  Union  Bank  did  have  a 
mortgage  on  those  slaves;  that  the  heirs  of 
Hampton  (of  whom  the  defendants  are  two)  re- 
ceived the  property  in  payment  of  a  debt  which 
thev  claimed  to  be  due  to  them  with  mortgage 
without  anv  payment  whatever,  and  that  the 
Union  Bank  received  nothing;  and,  that  the 
sale  of  the  property  to  Hampton's  heirs  did 
not  cancel  any  mortgages  which  were  upon 
the  property,  and  that  the  questions  presented 
in  this  case  were  not  and  could  not  have  been 
examined  in  the  case  of  The  Syndics  of  Barrett 
V.  BeU,  or  of  Barrett  v.  His  Creditors,  and  also 
that  the  plea  of  prescription  filed  by  defend- 
ants, coula  not  apply  to  tne  case ;  and  also  that 
the  acts  of  the  syndics,  in  pretending  to  cancel 
the  mortgages  of  the  Union  Bank,  were  void. 

These  are  all  the  questions  raised  by  the 
•pleadings. 

Mr.  J.  P.  Beajasiiiiy  for  appellees: 

1.  The  bill  must  be  dismissed  for  want  of 
proper  parties.  This  objection  was  taken  in 
the  court  below,  and  is  insurmountable. 

The  bill  prays  to  annul  a  judgment  rendered 
in  a  suit  between  the  syndics  of  Thomas  Bar- 
rett and  Robert  Bell  and  the  heirs  of  Wade 
Hampton  intervening;  yet,  neither  of  the 
original  parties  to  the  suit  is  before  the  court, 
and  only  one  out  of  the  three  intervening  par- 
ties. 

It  seeks  to  set  aside  a  sale  made  by  Barrett's 
syndic  and  Robert  Bell  to  the  three  heirs  of 
Wade  Hampton;  yet  none  of  the  vendors  are 
before  the  court,  and  only  one  of  three  pur- 
chasers is  made  party. 

The  bill  attempts  to  excuse  the  want  of  par- 
ties that  it  admits  to  be  necessary,  by  averring 
them  to  be  beyond  the  jurisdiction  of  the  court. 

This  excuse  cannot  avail. 

Shitilds  V.  Barrow,  17  How.  130;  Coiron  v. 
Millaudon,  19  How.  113. 

2.  The  parish  court  of  New  Orleans  was 
vested  by  law  with  full  power  over  all  the  prop- 
erty ceded  by  the  insolvent,  and  over  the  re- 
spective claims  of  the  creditors. 

Any  error  or  illegality  in  the  proceedings  of 
the  parish  court  should  have  been  corrected  by 
appeal  to  the  supreme  court  of  Louisiana. 

Tamer  ▼.  Tarver,  9  Pet.  174;  Oaines  v.  Chew^ 
£  How.  619,  644;  Fouvergne  v.  City  of  N,  0. 
18  How.  471. 

That  the  law  of  Louisiana  vested  in  the  par- 
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ish  court  full  and  conclusive  jurisdiction  over 
the  property  surrendered  and  the  distributi<m' 
of  its  proceeds  against  the  creditors,  is  too  dear 
to  admit  of  dispute. 

Insolvent  law  of  La.  of  1817;  insolvent  law 
of  La.  13th  March,  1837;  act  of  legislature.  La. 
1826. 

All  the  property  previously  owned  by  the  in* 
solvent  become  vested  in  the  creditors  repre- 
sented by  the  syndics  as  their  trustees. 

Schroeder  ▼.  Nicholson,  2  La.  364 ;  Morgan  ▼. 
Creditors,  7  La.  62;  Dvcight  v.  Simon,  4  Iju 
Ann.  492. 

And  all  creditors  who  are  parties  to  the  in- 
solvent proceedings  are  absolutely  prohibited 
from  seeking  rem^ies  in  any  other  court,  even 
of  the  state  of  Louisiana,  than  that  in  which 
the  insolvencv  is  pending. 

Jacobs  V.  Bogart,  7  Rob.  La.  162;  Marsh  v. 
Marsh,  9  Rob.  La.  46;  Tyler  t.  Creditors,  9 
Rob.  La.  373. 

And  not  only  is  this  so,  but  previously  exist- 
ing suits  in  other  courts  are  all  required  by  law 
to  be  transferred  to  the  court  having  jurisdic- 
tion of  the  insolvency,  and  to  be  there  cumu- 
lated with  the  insolvent  proceedings. 

Oode  of  Prac.  art.  165,  S  3. 

3.  If,  however,  it  be  pretended  that  the  cir- 
cuit court  had  jurisdiction  of  the  complainant's 
demand  on  the  ground  of  the  frauds  charged 
in  the  bill,  the  answer  is,  that  those  frauds  are 
denied  in  the  answer,  and  not  one  scintilla  of 
proof  has  been  offered  in  support  of  them. 

4.  Should  it  be  decided  by  the  court  that  the 
foregoing  points  are  not  sustainable,  and  that 
the  merits  of  the  controversy  between  the  par- 
ties are  open  for  examination,  then  it  is  con- 
tended  in  behalf  of  appellees: 

I.  That  complainant  has  no  such  mortgage 
rights  as  are  alleged  by  him,  because  the  mort- 
gages were  canceled  man^  years  before  be  ac- 
quired the  judgments  assigned  to  him. 

These  mortgages  were  canceled  by  consent  of 
complainant's  assignor. 

Independently  of  this  consent,  they  were 
canceled  by  the  syndics  bv  virtue  of  power 
vested  in  them  by  law,  and  this  was  done  on 
the  2d  of  June,  1841. 

These  mortgages  claimed  by  complainant 
were  also  ordered  to  be  erased  and  canceled  by 
judgment  of  the  court  rendered  contradictorily 
with  the  Union  Bank,  more  than  four  years  be^ 
fore  the  transfer  by  the  bank  to  the  com- 
plainant. 

The  complainant  seems  to  think,  that  be> 
cause  the  law  (G.  C.  3333)  provides  that  mort- 
gages cease  to  have  effect  after  a  lapse  of  ten 
years  from  the  registry,  unless  the  registry  be 
renewed,  it  is,  therefore,  in  the  power  of  a  mort- 
gagee to  revive  a  mortgage  legally  canceled  and 
erased  by  the  ew  parte  act  of  reinscribing  it  on 
the  books  of  the  mortgage  office.  No  argument 
can  be  needed  on  such  a  pretention. 

Observe,  in  the  transfer  from  the  bank,  te 
Hagan,  the  bank  does  not  profess  to  sell  any 
mortgage  claims;  does  not  pretend  that  there 
then.  1849.  existed  any  inscription  of  the  judg- 
ments, but  simply  transfers  its  claim  without 
any  warranty.  The  idea  on  which  this  suit 
was  brought,  is  plainly  an  after-thought,  and 
the  suit  itself  purely  a  speculation  in  litigation. 

The  appearance  and  action  of  the  bank  in  the 
concursor  or  meeting  of  creditors,  and  fixi]^ 
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the  terms  of  sale  of  the  property,  was  a  legal 
waiver  of  any  right  to  follow  the  property,  and 
an  agreement  to  look  alone  to  the  proceeds  in 
the  minds  of  their  agents,  the  syndics. 

Ffterton  v.  Creditors,  2  Rob.  201;  Saul  t. 
Creditors,  7  Mart.  N.  S.  446,  447. 

Finally,  the  sale  of  the  property  by  order  of 
court  in  the  partition  suit  extin^ished  the 
mortgages,  and  left  the  parties  entitled  to  them 
no  other  recourse  than  to  claim  the  proceeds  of 
the  sale.  The  law  is  the  same  in  probate  and 
insolvent  sales. 

Fabre  v.  Eepp,  7  La.  Ann.  5 ;  Oilmore  v.  Me- 
nard, 9  La.  Ann.  212;  Williamson  v.  Creditors, 
5  Mart.  620;  Kohn,  Syndic,  v.  Marsh,  3  Rob. 
U.  48. 

The  rights  of  the  Union  Bank  as  judgment 
creditors  were  finally  settled  in  the  parish 
court,  and  the  judgments  therein  rendered  for 
the  application  of  the  proceeds  of  the  sale  to 
the  payment  of  Hampton's  heirs;  and  the  judg- 
ments finally  homolo^ting  the  accounts  of  the 
irndics,  are  final  and  conclusive  adjudications 
of  the  subject-matter  of  this  suit,  and  form  res 
judicata  against  complainant. 

Moraan  v.  Creditors,  4  La.  174;  Dry  ▼.  Cred- 
itors, 12  La.  121 ;  Lang  v.  Creditors,  14  La.  237 ; 
Smith  ▼.  De  Jia  Lands,  1  Rob.  La.  384;  Egerton 
y.  Creditors,  2  Rob.  La.  201 ;  Coiron  v.  Millau- 
d€>n,  3  La.  Ann.  664. 

And  it  makes  no  difference  that  the  price  was 
not  actually  paid  to  the  syndics,  but  retained 
bjjr  Hampton's  heirs  in  satisfaction  of  their 
Claim,  as  this  was  their  lesal  right. 

OoodaJe  t.  Creditors,  8  La,  302 ;  Rodriguea  ▼. 
Ovpertrand,  1  Rob.  La.  636;  Robert  t.  Credit- 
o^-s,  2  La.  Ann.  686. 

Complainant's  daim  is  barred  by  prescrip- 
U<m.  The  suit  to  annul  the  judgments  and  de- 
<M"ee8  of  the  parish  court  is  barr^  by  the  lapse 
*>#  one  vear. 

La.  6ode  of  Pr.  607,  713. 
And  the  mere  lapse  of  time,  long  acquies- 
cence, and  laches  of  the  complainant  and  assign- 
ors, from  the  sale  in  1841  till  the  filine  of  the 
t>ill  in  1Q53.  coupled  with  the  fact  that  the  com- 
plainant is  a  mere  assignee  of  a  right  to  file  a 
oill  in  equity  for  fraud,  form  a  sufficient  ground 
lor  the  dismissal  of  the  bill. 

2  Story  £q.  Jur.  (  1620,  and  authorities  there 
cited;  Prosser  v.  Edmonds,  1  You.  &  Coll.  481; 
y^ard  T.  Van  Bokkelen,  2  Paige,  Ch.  289;  Wor- 
•ham  T.  Brown,  4  Ga.  284. 

The  complainant's  right  to  enforce  his.mort- 
Ri^  even  if  it  were  vuid,  is  prescribed  by  the 
«]Me  of  ten  years. 

C.  C.  3493,  8374,  (  6,  3608,  3444;  Lanusse  v. 
^intyrn,  11  La.  266. 

The  original  mscriptions  of  the  mortgages 
^med  by  Hampton's  heirs  were  valid,  and 
^«  registiy  of  the  sale  from  Leroy  Pope  to  Bar- 
^^  created  a  privilege  in  their  favor,  and  oper- 
^^  as  a  Tand  reinscription  of  the  original 
Mortgages. 

C.  C.  3316,  3316;  Mallard  v.  Carpenter,  6  La. 
^^  307;  Sauvinet  t.  Landreaux,  1  La.  Ann. 
^0;  EUs  y.  Sims,  2  La.  Ann.  251;  Bonnafe  v. 
^,  6  La.  Ann.  227. 

The  heirs  of  Hampton  were  legally  and 
[^tfully  recognized  as  entitled  to  the  privi- 
W  accorded  bjr  law  to  partnership  creditors, 
■1^  the  partnership  assets. 

a  C.  280G,  2794. 
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Mr.  Justice  Wayne  delivered  the  opinion  oi 
the  court: 

We  have  given  our  best  consideration  to  this 
record,  in  connection  with  the  minute  state- 
ment made  from  it  by  the  counsel  of  the  com- 
plainant, without  having  been  able  to  find  any 
caufe  for  the  reversal  of  the  judgment. 

The  plaintiff  sued  the  defendants,  John  S. 
Preston  and  •Caroline  M.  Preston,  his  [*481 
wife,  as  the  joint  possessors  of  one  hundred  and 
thirteen  negroes,  and  their  increase,  to  subject 
them,  and  the  revenues  which  had  been  derived 
from  their  labor,  to  the  payment  of  certain 
judgments  which  the  plaintiff  says  he  owns,  as 
the  assignee  of  the  Union  Bank  of  Louisiana. 

Those  judgments  had  been  obtained  by  that 
bank  against  Thomas  Barrett,  a  resident  of  the 
city  of  New  Orleans.  He  alleges  that  Barrett 
was  the  owner  of  the  slaves  when  the  judgments 
were  obtained,  and  that,  by  reason  of  that  fact, 
and  the  bank's  assignment  to  him,  he  had  a  ju- 
dicial mortgage  upon  them,  their  increase  and 
revenues,  to  pay  the  judgments. 

Tlie  suit  was  brought  in  the  third  district 
court  of  New  Orleans,  when  the  defendants 
were  sojourners  there;  and  beine  cited  to  an- 
swer, they  appeared.  Being  citizens  of  the 
fitate  of  South  Uarolina,  they  removed  the  cause 
to  the  states  circuit  court  for  the  eastern  dis- 
trict of  Ix)uisiana,  in  which  it  was  filed  in  the 
chancery  side  of  the  docket.  There  the  defend- 
ants filed  a  dilatory  exception  in  bar  of  the  ac- 
tion against  them;  which  being  overruled,  they 
were  required  to  answer.    And  they  did  so. 

They  neither  admit  nor  deny  the  original 
validity  of  the  judgments  against  Barrett,  nor 
the  assignment  of  them  to  the  plaintiff;  and 
they  admit  that  the  one  hundred  and  thirteen 
slaves  had  belonged  to  Barrett;  but  giving  at 
the  same  time  their  narrative  of  the  manner  in 
which  Barrett  had  acquired  title  to  them  and 
the  iudicial  proceedings  under  which  they 
bought  the  property.  They  state,  in  their  an- 
swer, that  Wade  Hampton,  of  South  Carolina, 
being  the  owner  of  Whitehall  plantation,  in  the 
parish  of  St.  James,  in  Louisiana,  sold  it  on  the 
8th  April,  1829,  to  Leroy  Pope,  for  $100,000, 
payable  in  twenty  years  from  the  1st  day  of 
January,  1830,  with  interest  at  six  per  cent  per 
annum,  payable  annually.  That  the  seller  took 
from  Pope  a  mortgage  on  the  plantation,  and 
also  an  obligation  that  he  would  add  to  the 
plantation  seventy  working  hands,  and  mort- 
gage them  to  Hampton,  with  their  increase,  to 
secure  the  payment  of  Pope's  purchase  and  in- 
terest. Pope,' on  the  23d  of  February  following, 
complied  with  his  obligation,  by  mortgaging 
seventy  working  hands  and*  thirty-one  1*48* 
children  to  Hampton.  He  was  then  a  resident 
of  the  parish  of  St.  James. 

Pope,  two  years  afterwards,  on  the  18th 
March,  1833,  sold  the  plantation  and  slaves  to 
Thomas  Barrett,  of  New  Orleans,  for  $151,034. 
In  payment,  Barrett  assumed  to  pay  the  debt  of 
$100,000,  and  the  accruing  interest  annually, 
to  Hampton,  and  received  the  property,  sub- 
ject to  the  rights  of  Hampton  upon  the  planta- 
tion and  slaves.  Two  days  afterwards,  Bar- 
rett conveyed  one  half  of  his  purchase  to  Rob- 
ort  Bell,  with  an  agreement  that  Bell's  interest 
should  be  considered  as  having  attached  from 
the  day  of  Barrett's  purchase.  Barrett  failed 
to  pay' the  interest;  and  Hampton  being  dead. 
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hit  heirs  brought  suits  for  it,  and  these  judg- 
ments were  obtained  against  him  in  January, 
1838,  March,  1839,  and  April,  1839.  The  judg- 
ments were  recorded  in  New  Orleans,  where 
Barrett  lived;  but  the  mortgages  and  convey- 
ances given  to  Hampton,  and  hu  conveyance  of 
the  plantation,  were  recorded,  when  they  were 
executed,  in  the  parish  of  St.  James,  where  the 
slaves  were,  ana  where  Pope  and  Bell  both 
lived. 

Barrett  became  embarrassed,  and  applied  for 
the  benefit  of  the  insolvent  laws  of  Louisiana, 
on  the  12th  May,  1840.  In  the  schedule  of 
property  surrendered  to  his  creditors  is  found 
an  item  of  Whitehall  plantation  and  one  hun- 
dred and  fifty  slaves,  valued  at  $210,000,  sub- 
ject to  the  bond  for  $100,000,  and  the  interest 
due  thereon. 

A  meeting  of  Barrett's  creditors  was  held  on 
the  15th  June,  1840.  Syndics  were  elected  by 
them,  with  eeneral  discretionary  powers,  par- 
ticularly with  the  power  to  sue  for  the  parti- 
tion of  any  property  whatsoever  held  and  owned 
bv  the  insolvent  jointly  with  others,  and  to 
elaim  partition  in  kind  or  by  sale;  also,  to  ap- 
point agents  for  the  disposal  of  property  out  of 
New  Orleans.  Amonsst  the  creditors  at  this 
meeting  who  elected  tne  syndics,  was  the  Bank 
of  Louisiana,  by  its  representative,  its  presi- 
dent. In  Octol>er,  after  this  meeting  of  the 
creditors,  the  heirs  of  Hampton  intervened  in 
the  insolvent  proceedings,  claimed  their  rights 
under  the  mortgages  upon  Whitehall  and  upon 
the  neffroes;  and  they  took  a  rule  upon  Magof- 
fin and  Morgan,  the  syndics  of  the  creditors,  to 
488*]  show  cause  why  the  'plantation  and  ne- 
groes should  not  be  sold,  ana  the  proceeds  ap- 
plied to  the  pavment  of  their  claim.  The  rule 
was  made  absolute,  by  a  judgment  recognizing 
their  right  as  mortgagees,  aim  ordering  a  sale 
of  the  property. 

At  a  suD8e<]uent  meetine  of  the  creditors,  at 
which  the  Union  Bank  of  Louisiana  was  again 
represented  by  its  president,  the  creditors  gave 
to  the  syndics  a  power  to  raise  all  mortgages 
recorded  agjainst  the  insolvent  on  any  estate 
owned  by  him  alone,  or  jointly  with  ouier  per- 
sons, which  had  beoi  surrendered  to  his  cred- 
itors, with  authority  to  make  partition  of  the 
same  with  the  coproprietors,  eitoer  amicahly  or 
judicially. 

Upon  the  petition  of  the  syndics  to  the  judge 
of  tne  parisn  court  of  New  Orleans,  that  act 
of  the  creditors  was  homologated,  and  the 
syndics  were  autnorized  by  the  court  to  do  all 
which  it  empowered  them  to  perform,  l^  the 
votes  of  the  creditors  who  appeared,  or  who 
were  represented  at  the  meeting. 

In  conformity  with  such  powers,  the  syndics 
instituted  a  suit,  alleging  that  Whitehall  plan- 
tation and  slaves  had  been  purchased  fmr  the 
joint  account  of  Barrett  &.  Bell,  and  that  an 
action  of  partition  was  necessary,  to  enable 
them  to  liquidate  that  special  partnership. 
Thev  also  asked  that  the  proceeds  of  the  crop 
made  on  the  plantation  might  be  deposited  in 
bank,  subject  to  the  order  of  the  court;  that  an 
inventory  and  appraisement  of  the  property 
should  be  made  and  returned  into  court;  and 
that  such  proceedings  might  be  had  as  would 
lead  to  a  prompt  and  final  settlement  of  the 


BMl  united  in  this  petition,  and  declared  him- 
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self  to  be  a  creditor  of  the  partnership ;  prayed 
for  a  settlement  of  its  affairs,  and  for  uie  al* 
lowance  in  his  favor  of  a  lien  on  the  partner- 
ship  property,  for  such  sum  as  might  m  found 
due  to  him. 

The  heirs  of  Hampton  intervened  in  this  par- 
tition suit,  stating  their  claims  upon  the  prop- 
erty as  mortgage  creditors;  and  insisted  thai 
the  propertv  should  be  sold,  subject  to  the  as- 
sumptions, by  whoever  might  become  at  the  sate 
vendee,  for  the  payment  of  their  claim,  prinei- 
pal  and  interest. 

*0n  the  6th  of  Fd>ruary,  1841,  the  [*484 
court  gave  a  judgment,  sustaining  the  claims  of 
Hampton's  heirs,  and  directing  uie  sale  of  the 
property,  with  the  condition,  .*^hat  the  vcndr— 


should  assume  the  payment  to  Mary  HamptoOt 
John  S.  Preston  and  wife,  and  Jolm  L.  Mann* 
ing  and  wife,  of  $100,000,  payable  on  the  1st  of 
January,  1856,  with  six  per  oent  interest  from 
the  1st  of  January,  1841;  and  further,  that  it 
should  be  taken  as  a  term  and  condition  of  the 
sale,  that  the  purchaser  should  specially  m<»t- 
fSLge  and  keep  mortgajB^ed  the  plantation  to  the 
intervenors,  and  the  eighty-one  slaves  described 
in  the  inventory,  to  them  and  their  heirs  and 
assigns." 

The  property  was  advertised  and  sold  by  tlw 
sheriff,  pursuant  to  this  judgment;  was  bought 
by  the  neirs  of  Hampton  for  $116,000;  was 
paid  for  by  surrendering  to  the  sheriff  the  bond 
of  Leroy  Pope  for  $100,000,  and  by  applying 
arrears  of  interest  due  on  that  bond  to  the  pay- 
ment of  $16,000.  An  account  was  filed  a  few 
days  afterwards,  by  the  heirs  of  Hampton,  of 
the  whole  amount  due  them,  and  after  giving 
credit  for  the  $116,000,  and  there  was  still  re- 
maining due  $11,248.11). 

A  rule  was  then  taken  on  both  the  plaintiff 
and  defendants,  by  the  hdrs  of  Hampton,  for 
them  to  show  cause  why  the  account  should  noc 
be  approved,  and  thcdr  demand  against  the 
partnership  of  Barrett  &.  Bell  be  liquidated,  at 
the  sum  of  $11,248.11);  and  why  the  same 
should  not  be  paid  out  of  any  moi^y  belonging 
to  the  partnership. 

Upon  the  rule  a  judgment  was  rendered  on 
the  2dd  April,  1844,  according  to  its  purport* 
declaring  that,  after  having  credited  the  ae- 
count  with  $116,000,  there  was  still  due  to  the 
heirs  of  Hampton,  by  the  partnership  of  Bar- 
rett A,  Bell,  the  sum  of  $11,248.11),  and  a  judg- 
ment was  passed  in  their  favor  for  that  sum, 
against  Mrs.  Caroline  Bell,  the  heir  of  Robert 
1M\  and  J.  B.  Hullen,  who  had  been  elected  the 
syndic  of  the  creditors  in  the  place  of  Magoffin 
and  Morgan.  A  representative  of  the  Union 
Bank  was  present,  and  votins  for  Hullen. 

A  final  judgment  was  afterwards  rendered* 
settling  all  matters  in  dispute  between  the  par- 
ties to  the  suit.  The  proceeds  *of  the  [*4S5 
crop  were  appropriated  to  the  parent  of  legal 
charges;  and  that  being  insufficient  for  that 
purpose,  the  heirs  of  ]£mipton  were  required 
to  pay  $2,020.61,  in  satisfaction  of  them — it  be- 
ing declared  that  the  le^al  diarges  were  high« 
in  rank  than  their  privilege  upon  the  copcurtner- 
ship  fund.  The  heirs  paid  the  amount,  and 
thi^  was  a  final  settlement  of  all  the  matters 
in  controversy  between  plaintiff,  defendants  sad 
interveners. 

Contemporary  with  the  proceedings  in  the 
partition  suit,  the  matters  oonnected  with  Bar- 
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rett't  iiiBolTen^  were  concluded  in  the  same 
eourt. 

Among  other  acts  done  by  the  syndics,  Ma- 
goffin and  Morgan,  was  their  petition  to  thr 
parish  court  of  New  Orleans  to  be  discharged 
from  their  office  of  syndics  in  the  insolvency  of 
Thomas  Barrett  and  Thomas  Barrett  &  Co. 
They  annexed  to  their  petition  an  account  of 
the  collections  and  disbursements  which  had 
been  made  l^them  since  their  last  account  had 
been  filed.  They  showed  that  they  were,  as  syn- 
dics, parties  to  a  number  of  suits,  which  were 
still  pending;  refer  particularly  to  the  parti- 
tion suit  instituted  by  them,  and  still  pending, 
against  Robert  Bell,  as  the  partner  of  6arrett; 
pray  that  the  creditors  of  the  insolvent  may  be 
ordered  to  meet  to  elect  other  syndics,  on  ac- 
eount  of  their  not  being  able  to  act  longer  in 
that  capacity,  as  their  private  affairs  compelled 
them  to  leave  the  state  of  Louisiana. 

The  court  gave  an  order  upon  this  petition, 
that  the  i>arties  interested  show  cause,  within 
ten  days  from  the  publication  of  the  order,  why 
the  accounts  of  the  syndics  should  not  be  ho- 
mologated, why  the  funds  stated  by  the  syndics 
should  not  be  distributed  in  accordance  there- 
with, and  whv  the  syndics  should  not  be  dis- 
charged. Ami  it  further  ordered,  that  a  meet- 
ing of  the  creditors  should  be  held  on  Whines- 
day,  the  9th  May,  to  elect  another  syndic  in 
place  of  Magoffin  and  Morgan. 

Such  a  meetinff  was  held.  James  B.  Hullen 
was  elected  by  ue  creditors  sole  syndics  with 
all  the  powers  which  had  been  conferred  by  the 
ereditora  at  former  meetings  upon  Maffoffin  and 
Morsan.  They  were  then  discharged  l^  the 
eouix  from  their  functions  as  syndioi,  m>on 
486*1  their  paving  the  'balances  in  their 
hands  to  the  parties  entitled  thereto,  reserving 
to  themselves,  however,  whatever  claim  they 
might  have  on  the  sale  of  the  Whitehall  pluita- 
kioD ;  and  Jamea  B.  Hullen  waa  confirmed  aa  sole 
mdic  of  Barrett  and  Thomas  Barrett  A.  Co. 
Aiis  order  waa  given  by  the  court  on  tiie  20th 
May,  1842. 

Serven  days  after  the  meetinff  of  the  creditors 
had  been  held^  pursuant  to  the  order  of  the 
Mnirt,  Christooher  Adams,  Jr.,  President  of 
the  Union  Bank,  filed  a  paper  in  the  court,  ac- 
knowledging himself  to  be  fully  cognizant  of 
all  the  pro<^edinff8  of  the  meeting;  that  he  was 
preeent  at  it;  that  the  bank  was  a  creditor; 
that  Hullen  had  been  unanimously  elected  by 
the  creditors  sole  syndic,  in  place  of  the  former 
•vndics,  on  the  same  terms  and  conditions  that 
they  had  been,  with  the  same  powers  which 
the  creditors  had  conferred  upon  the  former 
syndics ;  and  further  shows  that  at  the  meeting 
on  the  9th  Mav,  1842,  he  had  voted  for  the  dis- 
pensation of  Hullen  from  ffiving  the  security 
required  by  law  to  be  given  l^  syndics. 

This  narrative  discloses  the  connection  of  the 
Hamptons  with  the  proceedings  of  the  syndics, 
■nd  m  the  partnership  suit  which  they  had 
brought  against  Bell  to  settle  his  claim  as  a 
partner  in  the  purchase  of  the  Whitehall  plan- 
tation and  slaves.  Thus  matters  remained  for 
nine  years,  no  one  supposinff  that  there  was  any 
irregularity  in  the  judicial  proceedings  under 
which  the  heirs  of  Hampton  had  bought  the 
property,  the  bank  all  the  time  acquiescing  in 
the  result.  Indeed,  nothing  was  done  without 
the  knowledge  of  the  bank;  everything  that  was 
22  How. 


done  was  with  its  approbation.  The  record 
showp  that  every  step  taken  by  the  syndics  for 
the  settlement  of  Barrett's  insolvency  was  in 
conformity  with  the  powers  which  the  creditors 
had  given  to  them.  But  nine  years  after  the 
final  and  conclusive  settlement  of  the  whole 
matter  in  controversy,  the  president  and  direct- 
ors of  the  bank  assigned  to  the  plaintiff  in  this 
suit  five  judgments,  which  the  bank  had  ob- 
tained against  Thomas  Barrett  in  1838  and 
1839.  Upon  this  assignment  it  is  that  the 
plaintiff  now  claims  that  these  judgments  were 
a  mortgaji^e  upon  the  Whitehall  plantation  and 
slaves.  He  'alleges  that  all  the  pro-  [*487 
ceedings  in  the  parish  court  of  the  parish  and 
city  of  New  Orleans,  in  the  matter  of  the  insol- 
vency, were  irregular;  that  the  disposition  of 
propertv  surrendered  by  Barrett  for  his  credit- 
ors, and  the  creditors  of  Thomas  Barrett  A,  Co., 
"were  irregular,  insufficient,  null,  and  void,  an«l 
had  been  procured  by  fraudulent  combination 
between  the  heirs  of  Hampton  with  Bell,  and 
with  the  syndics  of  the  creditors,  for  the  pur- 
pose of  defrauding  the  Union  Bank  particular- 
ly. He  also  alleges  that  the  Union  Bank  has 
not  been  a  party  to  the  suit  of  the  syndics,  and 
that  neither  the  bank  nor  himself  are  in  any 
way  bound  by  its  proceedings.  And  the  fraud 
with  which  he  diarires  the  defendants  is,  that 
they  claimed  as  creditors  of  Barrett,  under  the 
mortffage  which  Leroy  Pope  had  made  for  their 
ancenor,  Hampton,  when  the  plantation  was 
bought  h'om  him,  and  which  Barrett  assumed  to 
pay  when  he  purchased  from  Pope,  well  know- 
ing at  the  time  that  the  efficacy  of  the  inscrip- 
tion of  the  mortgaffea  upon  both  plantation  and 
slaves  had  expired,  according  to  law,  without 
any  renewal  of  the  registry  of  them.  The  de- 
fendants deny,  in  their  answer,  the  fraud 
char^^ed,  or  fraud  of  any  kind,  in  their  inter- 
vention in  the  proceedings  in  insolvency.  No 
attempt  was  made  to  prove  it;  consequently, 
the  plainti/Ts  whole  ease  depends  upon  his  as- 
sertion that  there  are  irregularities  in  the  suit, 
and  in  the  rendition  of  a  judgment,  and  under 
which  the  heirs  of  Hampton  purchased  the 
property  at  sheriff's  sale,  which  made  that 
nidgmcnt  a  nullity.  The  plaintiff  is  the  as- 
signee of  the  Union  Bank,  and  the  argument  in 
support  of  his  claim  as  assignee  is,  that  he  is 
entitled  to  a  judgment,  subjecting  the  property 
to  the  payment  of  the  judgments  which  the 
bank  had  obtained  against  Barrett,  unless  the 
mortgages  of  the  bank  were  extinguished  by  the 
sale  mt^e  by  the  sheriff  to  the  heirs  of  Hamp- 
ton, and  unless  the  settlement  between  the  syn- 
dics, Robert  Bell,  and  the  heirs  of  Hampton, 
upon  the  judnnents  rendered  in  the  cases  of  the 
syndics  and  Bell,  are  res  judicata. , 

These  positions  are,  in  themselves,  an 
abandonment  of  the  charge  of  fraud  originally 
made,  and  for  no  other  purpose  than  to  give  to 
the  circuit  court  jurisdiction  of  the  case 
*a^inst  the  defendants,  and  without  [*488 
wmch  the  court  could  not  have  taken  jurisdic- 
tion. With  what  propriety,  then,  can  this  court 
now  be  called  upon  to  review  a  judgment  of  the 
parish  court  of  New  Orleans  for  anv  irregular- 
ity or  illegality  in  the  proceedings  of  that  court» 
if  either  existed,  when  there  comd  have  been  an 
appeal  to  the  supreme  court  of  Louisiana  for  ita 
correction?  This  court  has  never  done  so  in 
any  case  in  which  the  subject-matter  of  a  suit, 
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being  within  th^  Jurisdiction  of  a  state  court, 
upon  the  allegation  that  its  judgment  had  been 
given  contrary  to  the  law  of  a  state.  See  the 
eases  of  Fouvergne  ▼.  City  of  N,  O.  18  How. 
471;  Qaines  v.  Chew,  2  How.  619,  644;  and 
Tarvw  v.  Tarrw,  9  Pet.  174.  The  parish  court 
of  New  Orleans  had,  by  law,  full  power  over  all 
the  property  ceded  by  the  insolvent,  and  over 
the  claims  of  each  of  the  creditors. 

It  exercised  its  Jurisdiction,  and  the  legality 
of  its  judgment  cannot  be  questioned  by  this 
court.  Besides,  the  courts  of  the  United  States 
have  no  jurisdiction  over  the  settlement  of  in- 
solvencies in  the  state  courts.  The  parish 
court  had  not  only  jurisdiction,  but  exclusive 
jurisdiction,  over  the  property  surrendered, 
and  the  distribution  of  it  among  the  creditors 
of  the  insolvent.  By  the  laws  of  Louisiana, 
the  property  surrendered  becomes  vested  in  the 
creditors,  represented  by  the  syndics  as  their 
trustee.  Sohroeder  t.  Nicholson,  2  La.  364; 
Morgan  v.  Creditors,  7  La.  62;  Dtcight  v.  Si- 
mon^ 4  Ia.  Ann.  492.  And  the  creditors  of  an 
insolvent  who  become  parties  to  the  insolvent 
proceedings  are  prohibited  from  seeking  reme- 
dies in  any  other  court  of  the  state  of  Louisiana. 
Jaoohe  y.  Bogart,  7  Rob.  La.  162 ;  Mareh  v.  Marsh, 
9  Rob.  La.  46;  Tyler  v.  Creditors,  9  Rob.  La. 
372.  It  is  also  declared,  in  the  Civil  Code,  art. 
165,  I  3,  "that,  in  all  matters  relative  to  fail- 
ures, all  suits  already  commenced,  or  which 
may  be  subseauently  instituted  against  the 
debtor,  must  be  carried  before  the  court  in 
which  the  failure  has  been  declared;"  and 
"where  a  party  claims  from  the  syndics  gookis 
which  had  Deen  surrendered  by  an  insolvent,  the 
suit  may  be  brought  before  tne  court  where  the 
oonourso  is  pending.''  2  Rob.  La.  348. 
480*]  *The  want  of  Jurisdiction,  then,  in  the 
courts  of  the  United  States,  to  review  the  pro- 
ceedings of  the  parish  court  of  New  Orleans, 
in  a  case  of  insolvency,  is,  of  itself,  sufficient 
to  prevent  the  court  from  giving  to  the  plaintiif 
a  decree  in  this  suit. 

There  are,  however,  other  grounds  sufficient, 
to  be  found  in  the  record,  from  which  we  have 
concluded  that  the  plaintiff  has  neither  an 
equitable  claim  against  the  defendants  in  this 
proceeding,  nor  any  right,  under  the  law  of 
Louisiana,  to  subject  the  property  in  contro- 
versy to  the  judgments  of  which  he  is  the  as- 
signee. But  we  shall  confine  ourselves  to  the 
discussion  of  one  of  them. 

The  judgments  of  the  Union  Bank  if  they 
ever  had,  at  any  time,  mortgage  rights  against 
the  Whitehall  plantation  and  the  slaves  upon 
it,  better  than  the  mortgages  given  by  Lerov 
Pope  at  the  time  of  his  purchase,  and  which 
were  assumed  by  Barrett  when  he  bought  the 
property,  and  which  were  equally  obligatory 
upon  Bell,  when  himself  and  Barrett  formed 
their  particular  partnership  in  respect  to  that 
property,  those  judgments  had  been  legally 
canceled  before  th^  were  assigned  to  the  plain- 
tiff bv  the  bank.  It  will  be  found,  at  pages  20 
and  21  of  the  record,  that  the  assignor  of  the 
plaintiff  united  with  the  other  creditors  in 
giving  to  the  syndics  the  power  to  raise  all 
mortgages  ffranted  by  or  recorded  by  Thomas 
Barrett,  or  Thomas  Barrett  &.  Co.,  on  any  real 
estate  owned  by  Barrett,  jointly  with  other  per- 
Bona,  and  surrendered  by  him  to  his  creditors, 
with  power  also  to  effect  partitions  of  the  said 
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property  with  his  co-proprietors,  either  amiea* 
uly  or  judicially,  etc,  etc. 

The  creditors,  too,  authorized  the  syndics,  or 
pither  of  them,  to  vote,  deliberate,  and  giv« 
their  opinion  for  them,  at  any  subsequent  meet- 
ing of  the  creditors  of  Barrett,  or  Thomas  Bar* 
rett  &.  Co.  And  the  powers  so  ^ven  to  the 
syndics  were  homologated  by  the  judge  of  the 
parish  court  of  New  Orleans.  Under  such  a 
power,  the  syndics  might  have  erased  the  judi* 
cial  mortgages  of  the  bank  in  the  fair  and  bona 
fide  discharge  of  their  relation  to  the  creditors 
as  their  trustees,  jind  the  bank  would  have  been 
bound  by  their  action.  But  •they  pro-  1*490 
ceeded,  according  to  law,  to  have  the  Judicial 
mortgages  of  the  bank  canceled;  and  they  were 
cancded  on  the  1st  of  February,  1841.  Tliis 
cancelation  was  made  by  the  syndics,  in  con- 
formity with  the  32d  section  of  the  act  of  F^ 
ruary,  1817,  entitled,  "An  Act  Relative  to  th« 
VoluntaiT  Surrender  of  Property,  and  to  the 
Mode  of  Proceeding,  as  well  for  the  Direction  as 
for  the  Disposal  of  Debtors'  Estates,"  eta,  ete. 
The  erasure  and  cancelation  of  mortgages  may 
be  made  in  Louisiana,  bv  consent  or  by  order 
of  the  court.  Articles  3335,  3336.  In  this  in- 
stance, the  erasure  was  made  by  the  judgment 
of  a  court  of  competent  jurisdiction;  when,  by 
the  latter,  it  has  the  effect  of  a  res  judicata.  7 
Rob.  La.  382,  518;  11  Rob.  La.  171.  After  tlie 
erasure  so  made,  there  can  be  no  subsequent  re- 
inscription  of  a  mortga^.  That  which  was 
made  in  1848  revived  no  hen  upon  the  property 
which  the  bank's  mortgaj;es  may  have  had  be- 
fore they  were  erased.  But  there  was  another 
erasure  of  the  bank's  judicial  mortgages  in  a 
suit  brought  by  Barrett  against  it,  before  its 
assignment  was  made  of  its  judgments  against 
Barrett  to  Hagan,  the  plaintiff.  Rec.  83,  88, 
94,  99,  103.  ft  was  done  by  a  court  having 
competent  jurisdiction,  and  it  concluded  the 
right  of  the  bank  to  convey  its  judgments  to 
the  plaintiff  as  judicial  mormges,  though  they 
might  be  transferred  as  judgments  to  entitle 
the  assignee  to  a  participation  in  any  unadmin- 
istered  proceeds  made  from  the  sale  of  the  prop- 
erty surrendered  by  the  insolvent  for  his  cred- 
itors. But  neither  the  reinscription  of  1848, 
nor  the  assignment  to  the  plaintiff,  could  have 
the  effect  to  give  to  the  plaintiff  any  claim  up- 
on property  of  the  insolvent  which  had  be^ 
sold  under  the  judgment  of  a  court  having  ju- 
risdiction in  insolvency.  The  property  now 
claimed  by  the  plaintiff,  as  subject  to  his  as- 
signment, had  been  recognized  by  the  ludgment 
of  the  parish  court  to  be  subject  to  the  claims 
of  the  neirs  of  Hampton;  had  been  ordered  by 
the  court  to  be  sold  by  the  sheriff;  had  been 
sold  bv  him,  and  adjudicated  to  the  purchasers; 
and  the  con.siderati(»i  money  of  the  purchase 
had  been  accounted  for  bv  the  sheriff  to  the  syn- 
dics of  the  insolvent,  and  by  them  accounted  for 
to  the  court,  in  strict  accordance  with  its  order, 
nine  years  before  the  bank  made  an  *as-  [*491 
signment  to  Hagan.  The  sale  could  not  have 
been  in  any  way  subject  to  the  judicial  mort- 
gages of  the  bank,  nor  could  it  in  any  way  ef- 
fect the  property  purchased  by  the  defendants. 
Indeed,  there  can  be  no  doubt  that,  after  the  ap- 
pearance of  the  bank  in  the  oonourso  of  the 
creditors,  and  its  acquiescence  with  them  in  fix- 
ing the  terms  for  the  sale  of  the  property  of  the 
insolvent,  it  must  be  taken  as  a  waiver  by  the 
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iMwk  of  all  Ita  Tlghta  to  pnraue  tt  for  Uw  pa;-  ty  of  OrDonnal.  On  Norember  2S,  IBSB,  0»kcy, 
'm«at  of  iU  judsmttita  BOdnit  Barrett,  the  in  Hawldna,  ft  Co.  obtained  on  order  of  court  per- 
•olvcnt,  and  tluA  It  would  look  to  the  proceeds    mitting  them  to  bond  the  oottoo,  and  oeoording- 


«f  ita  a*!*,  at  the  ereditora  did,  for  the  MUafac- 

tioB   of   their  leapaetiTa  elautu.    Kgerion  v,    .. 

Creditor!,  2  Bob.  La.  201 ;  Soul  t.  Onxfttora,  7    same  dar,  to  wit,  Nor.  27,  1866,  Kebeeca  J. 


B  further,  we  have  oonduded  th^  th<:  C.  W.  Vkuat  died  their  petitJOD  of  i]it«rrentioi) 
bank,  wheo  it  aaaigned  its  judgmente  to  the  in  thie  euit,  and  elaJned  the  cotton  attached  ad 
plaintiff,  bad  no  mtwtgage  lien  on  the  Whit*-  their  joint,  undivided,  leparate  propertf.  To 
nail  plantation  and  alavea  to  trauefei;  that  the  this  petition  of  intervention  thn  plaintiff  plead- 
longUBfle  ol  the  ooiignnient,  interpreted  hy  the  pd,  in  bis  answer  thereto,  the  following  pererop- 
tcknowledged  acta  u  the  bank  in  tbe  inaolven'  torj  exception;  "That  the  cotton  claimed  had 
cj,  cuinot  mean  any  such  transfer,  and  that  the  been  delivered  on  bond  anterior  to  the  filing  of 
judgment  and  sale  under  the  partition  auit  the  intervention  to  Oakcv,  Hawkins,  ft  Co.,  and 
barred  the  bank  from  making  such  an  aasign-  is  not  now  in  court,"  and  prayed  that  the  inter- 
ment, and  the  plaintiff  from  any  Buch  claim  as  vention  be  dismiased. 

be  haa  made  in  fais  bill.  On  May  20,  1867,  the  plaintiff  Sled  a  supj>le- 

We  direet  lAe  ajJiniMnwM  of  tAe  deoree  of  the  mentary  petition.  In  which  he  alleged  that  since 

«*r«Mt  court.  the  institution  of  this  suit  he  had  obtained  a 

judcpiont  in  the  circuit  court  of  Yazoo  coun^, 

^—^  in  Uie  state  of  Hiesissippi,  against  the  defend- 

nnt,  for  the  same  subject-matters  stated  in  the 

-»    I   T»    ,_.     ,     .,         ,  ~.,.   _.   c-  original  petition  filed  in  this  cause,  and  prayed 

J.  J.  B.  WHITE   (J)«/m<f«U).  and  Gilbert  B.  f„«jud™ent  as  in  said  original  «titioi,  Ld 

^wkina  and  Peter  J.  CMkbura^  Composing  that  defendant  decided  to  aniwer  tKreto      Aft- 

2l*I'^"J^i''Ji.?"'"''!S'i*^'*i'^*"';  "  the  fliing  of  the  supplemental  petition  the 

l.^'  '^; ■?!?•*■  ^^'/'^'.IIJ'l^l"'  ^"^  i  «ttomey  appointed  to  feprosent  thVdefendant 

rV'^    ^*"/,  Assisted  by  her  Husband.  ^^  o,e  folfowing  exception:     "That  the  orig^ 

J.  J.  B.  White  (/«l«rw.«r.).  Plff..  m  Err.,  .„^,   ^„^  ^f  ^'J^    if'  ^^  ^^^jed,  has  beli 

'■ merged  in  the  judgment  rendered  in  the  state 

^HAMILTON  M.   WHIQHT,   and   the  Solo  As  p(  i^isMssippi  and  the  proceedings  therein  had, 
iignee  of  the  Rights  and  Intere«tB  of  the  late  as  -hown  by  the  supplemental  petition  and  doc- 
Commercial  Firm  of  Wright,  Williams,  t  Co.  uments  annexed;  that  this  court,  by  the  said 
proceedings  of  plaintiffs,  has  been  devested  ol 
(Bee  a.  C  23  Haw.  10-23.)  jurisdiction  in  the  matters  in  controversy,  and 
this  suit  should  be  dismissed  at  plnintilT's  cost. 
neeinon  of  atatt  court,  tcflnt  r«n>icoH#.  Defendant  further  pleads  ra,  /udicofa.'' 

The  interveners  also  filed  an  exception  to  the 

_.,          _.  .             ,    ,  .,  „      .     „  ,„  .V    x^  supplemental   petition  as  follows:     "That  the 

.C^tT?..  "co"  t'-K'ttV".":  »m%S;  «»e  1.  .  cb..J.  ot  tb.  orlgl».l  ™„  .(  .otim 

"isi  tbe   obtliailas   of  s   eootract   hss  been   Im-  and  is  contrary  to  law  i  and  further  pleaded  the 

Wired,  nor  that  any  right  has  been  claimed  and  re-  exception  of  res  judioala." 

f>*d  und<»  anj  treat,  or  set  of  C<.n«r«».  j  /^^   intervMtion   of   Oakey,   Hawldna,   k 
Co.  is  unsustained  by  the  evidence.     It  does  not 

"gitd  Jan.  to,  J860.     Dsoided  /an.  M,  1860.  appear  that  O'Donnel  was  the  owner  of  the  cot- 
ton attached,  or  that  it  was  even  shipped  with 

I  ERRGH  to  the  Supreme  Court  of  the  State  his  knowledge  or  consent,  nor  does  it  appear 

"if  Louisiana  for  the  Eastern  District.  that  he  or  the  conai^ees  were  in  possession  of 

1  his  action  was  commenced  by  petition  in  the  the  bill  of  lading  prior  to  the  attachment  of  the 

'fUrth    district    court    of    New    Orleans,    by  cotton    by    the    plaintiff.     This    inUrventlon, 

^ri^t,  Williams,  ft  Co.,  in  liquidation,  aninat  therefore,  must  be  dismissed. 

J-  J.  B.  White.     Oakey,  Hawkins,  ft  Co.  inter-  2.  The    peremptory    exception    filed  by  the 

^*n^   under  the  practice  in   Louisiana.     Sab-  plaintiff  should  have  been  sustained.     The  bond 

•fluently  Mrs.  B-  J.  Whit«  and  Mrs.  W.  0.  W.  given  by  Oakey,  Hawkins,  ft  Co.  was  wily  a  sub- 

'•mt  also  intervened.     After  various  proceed-  stitute  for  the  property  attached  with  regard  to 

^tn.  the  above  court  dUmissed  the  petition.  the  plaintiff,  and  not  as  to  the  intervenera  m 

"the  plaintiffs  appealed  to  the  supreme  court  third  parties,  claiming  tiUe  thereto.    The  In- 

^   the  stata.     Tbe  following  is  the  opinion  of  terveners  cannot  avail  themselves  of  the  bond, 

^*  supreme  court:  and  their  remedv  was  against  the  property  it- 

tliis  Is  an  attachment  suit  for  the  recovery  self,  in  the  hands  of  the  party  having  poasea- 

?«  %9,60l)..?2,  with  eight  per  cent  per  annum  in-  "ion  ol  It, 

**»-est,   from   the   »th  day  of   June,   1866,   for  Dorr  v.  Sertham,  18  La.  67;  Bool  r.  AIomm- 

?««aiey    advanced   in   payment    of    defendant's  ier,  1  Rob.  La,  277  i  7  Bob.  MB. 

<^ft  given  on  a  *ln»i  aettlement  of  his  account  3-  The   exception   flied   br  the  attorney   ap- 

]**th  Hill,  McLean,  ft  Co.,  his  former  factors,  pointed  to  represent  the  defendant  should  have 

"^^  hundred  and  fifty-four  bale*  of  cotton  were  teen  overruled.     The  plaintiff  had  the  right  un- 

^ttaded  oa  the  property  of  the  defendants,  on  ier  the  law  of  Louisiana,  t«  aue  tbe  defend- 

''^t4  the  steamboat  Sally  Robinson,  at  the  port  int  In  the  courta  of  this  stats^  and  also  in  the 

^  Kew  Orleans,  eonalgnad  In  the  name  of  P.  inurta  of  Miasiosippi  at  the  same  time,  and  for 

^1)onnd  to  Oaliey,  Hawkins,  ft  Co.    The  oon-  the  soma  cause  of  action.    This  right  neceasa- 

*>eaeea,  Oab?,  Ui<4ina,  ft  Co.,  intervened  in  rlly  carries  with  it  tha  aoeesson  right  to  proa- 

i'l*  suit,  and  dalmad  tha  eettaa  ■•  tha  nvpn-  aeuta  tha  sutt  in  tb*  aoarto  ot  tM  two  different 
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states,  to  flnftl  Judgments  on  the  merits.  Tliis 
right  is  remedial,  and  is  intended  to  seenre  t^i 
the  creditor  all  possible  means  for  the  oolleo- 
lion  of  his  debt  in  different  Jurisdictions.  If 
the  exception  filed  on  bdialf  <n  defendant  were 
sufficient  in  law  to  dismiss  the  pla&itiff's  ac- 
tion, the  right  to  institute  separate  actions  in 
different  states  for  the  same  debt,  would  be 
nugatory;  for  so  soon  as  a  Judnnent  should  be 
obtained  in  one  state,  it  could  be  made  the 
means  of  dismissing  the  suit  in  the  other,  and 
thereby  deprive  the  creditor  of  the  fruits  of  his 
diligence  in  the  undecided  suit. 

Conceding  that  the  account  sued  on  was 
merged  in  the  Mississippi  judgment,  the  debt 
was  not  thereby  extinguished,  but  established 
to  be  due  and  owing  from  the  defendant  to  the 
plaintiff.  This  Judgment  in  Louisiana  is  only 
evidence  of  the  edstonce  of  the  debt  for  the  re- 
covery of  which  this  suit  was  instituted,  the 
affidavit  was  made,  the  attachment  bond  was 
given  and  the  writ  of  attachment  issued,  and 
there  is  no  legal  reason  why  this  judgment 
should  not  be  substituted,  by  way  of  amend- 
ment, as  the  cause  of  action  in  place  of  the  ac- 
count, for  the  purpose  of  maintaining  the  at- 
tachment. 

The  fact  that  the  judgment  is  for  a  greater 
amoimt  than  claimed  ana  sworn  to  bv  the  plain- 
tiff is  immaterial,  f^r  the  reason  that  the  at- 
tachment is  only  valid  as  against  the  property 
for  the  amount  sworn  to,  whatever  may  be  the 
amount  claimed  in  the  petition. 

The  supplemental  petition  did  not  change 
the  substance  of  the  demand.  The  prayer  of 
the  oripnal  petition  is,  that  the  attachment  be 
maintamed  and  that  the  defendant  be  con- 
demned to  pay  the  sum  of  $9,509.32  and  inter- 
est, with  privilege  upon  the  property  attached, 
and  the  prayer  of  the  supplemental  petition  is 
the  same. 

It  is,  therefore,  ordered,  adjudged,  and  de- 
creed, that  the  interventions  of  Oakey,  Haw- 
kins, ft  Co.,  and  of  Mrs.  White  and  Mrs.  Faust, 
be  dismissed  at  their  cost;  and  it  is  further  or- 
dered, adjudged,  and  decreed  that  the  judgment 
be  avoided  and  reversed;  and  preceding  to  ren- 
der such  judgment  as  should  have  t^n  ren- 
dered by  the  lower  court,  it  is  ordered,  ad- 
judged, and  decreed,  that  the  plaintiff  do  have 
and  recover  of  the  defendant  the  sum  of  $9,- 
509.32,  with  five  per  cent  per  annum,  interest 
thereon,  from  the  9th  day  of  June,  1855,  and 
costs  of  the  lower  court;  and  that  plaintiffs' 
privilege  upon  the  property  attached  oe  recog- 
nized and  enforced.  It  is  further  ordered  and 
decreed,  that  the  defendants  pay  one  third  of 
the  costs  of  this  appeal ;  that  Oakey,  Hawkins, 
ft  Co.  pay  one  third,  and  Mrs.  White  and  Mrs. 
Faust  the  remaining  third. 

A  petition  for  a  rehearing  bv  the  defendant 
and  interveners  bavins  been  refused,  they  sued 
out  writs  of  error  to  this  court. 

On  motiim  by  defendant  in  error  to  dismiss 
for  want  of  jurisdiction. 

No  oounsel  appeared  for  the  plaintiffs  in  er- 
ror. 

Mr,  J.  P.  BeBjamin  for  defendant  in  error. 

Mr.  Justice  Meliea&  delivered  the  opinion  of 
the  court: 

lids  is  a  writ  of  error  to  the  supreme  court 
of  the  state  of  Louisiana. 
880 


The  defendant  in  «rror,  by  Ms  oounsel,  J.  P. 
Benjamin,  Esa.,  moves  the  court  that  the  writ 
of  error  issued  in  this  cause  be  dismissed,  for 
the  reason  that  this  oase  is  not  one  in  which 
the  oourt  has  Jurisdiction  to  revise  the  decision 
of  the  supreme  court  of  Louisiana. 

*0n  looking  into  the  record,  there  ap-  [*83 
pears  to  be  no  ground  on  which  this  writ  of  er- 
ror  can  be  maintained.  There  is  no  complaint 
that  the  obligation  of  a  contract  has  hem  im- 
paired, nor  that  any  right  has  been  claimed 
and  refused  under  any  treaty  or  act  of  Congress. 

The  oofiM  must,  therefore,  be  diemieaed  far 
toant  of  fwriedieiion. 


SIDNEY  E.  COLLINS,  Appt^ 

V. 

DRURY  THOMPSON,  William  F.  Cleveland, 
and  James  Campbell's  Widow,  Heirs  and  Dev- 
isees. 

(See  &  C  22  How.  246-256.) 

Where  fraudulent  arrangement  hoe  been  given 
up,  and  a  fair  one  9ub8tituted,  fraud  ia  cured. 

The  arrangement  between  tbt  parties  In  respect 
to  the  property  entered  into  with  a  view  to  the  In- 
stitution of  the  suit,  which  is  complained  of  as 
frandnlent,  havlna  heen  siven  ap,  and  a  new  one 
sabttltuted,  which  was  not  only  unexceptionable, 
bat  highly  eqnitable  and  just  as  concerned  the  com- 
plainant, the  charge  of  fraud  and  imposition  de- 
pending upon  it,  even  if  it  originally  had  any 
foundation,  falls  with  it. 

The  facts  of  the  case  were  examined;  and  the 
court  held  that  there  is  no  foundation  whatever, 
not  even  colorable,  for  the  charge  of  fraud  set  forth 
in  the  bill. 

Argued  Deo.  t9,  1859.    Decided  Jan.  23,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit^ 
ed  States  for  the  Southern  District  of  Ala- 
bama. 

The  history  of  the  case,  and  a  statement  of 
the  facts,  appear  in  the  opinion  of  the  court. 

Me8$r8.  W.  H«  Seward  and  K.  B.  Bewail, 
for  appellant: 

The  appellant  claims  to  have  the  deeds  of 
1844,  1849  and  1851  set  aside;,  on  the  following 
grounds : 

I.  Illegality. 

The  transaction  in  Texas  of  1844  was  either 
the  sale  of  a  pretended  title,  the  land  being 
held  adversely  to  both  parties;  or, 

It  was  chunpertovw  or  ''savored  of  ehamp- 
erty,"  against  which  equity  will  .relieve. 

Wood  T.  Doumee,  18  Yes.  120;  ReynM  v. 
Bprye,  8  Hare,  222,  272;  8.  C.  Affirmed  on  Ap- 
peal, 18  Bng.  L.  k  £q.  74;  Stevene  t.  Bagwell, 
15  Yes.  189;  Arden  v.  Patiereon,  6  John.  Ch. 
44,  51;  Berrien  t.  MoLane,  1  Hoffm.  Ch.  421, 
424. 

The  maxim  in  pari  delicto  is  no  objection  to 
relief,  for  it  does  not  apply.  The  parties  here 
are  not  equally  guilty,  and  equitj  wiU  relieve 
"the  more  excusf3>le  of  the  two.** 

ReyneU  v.  Sprye,  13  Bng.  L.  ft  Bq.  95;  Oe- 
borne  v.  WiUiame,  18  Yes.  379;  Hatch  v.  Hatch, 
9  Yes.  292;  CooJb  v.  Oolper,  2  B.  Men.  71; 
iams  Y.  Carter,  8  Dana,  198,  201* 

n.  Mistake — Ignoraaee. 

Non. — Deed;  ichen  void  far  fraud, 
drunkenneee.  etc — see  note  to  Hsrdlng  v. 

8  L.  ed.  U.  8.  429.  ^ 
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AppelUnt  was  induced  to  aet  in  ignorance  ot 
his  rights — ^tbeir  value — ^the  costs  of  enforcing 
them,  and  of  the  fraudulent  combination  whidi 
had  been  formed,  and  was  all  the  time  operat- 
ing to  obtain,  control  and  appropriate  them. 

Evans  v.  LlewUyn,  2  Bro.  G.  C.  160;  Sturge 
Y.  Sturge,  12  Beav.  229;  HitoKoock  v.  Oiddinga, 
4  Price,  136. 

Ul.  Fraud. 

The  deed  of  1844  was  without  consideration, 
and  therefore,  considered  as  a  sale,  was  void 
{mne  pretio  nuUa  venditio  e$t,  D.  18,  1,  2),  and 
cannot  afterwards  be  set  up  as  a  gift. 

Bridotnan  v.  Orem,  2  Ves.  628. 

Besides,  it  states  on  its  face  a  pecuniary  con- 
sideration contrary  to  the  truth,  which  of  itself 
affords  a  presumption  of  fraud. 

HaweM  y.  Wyatt,  3  Bro.  G.  G.  166;  Bridgman 
y.  Oreen^  2  Ves.  627. 

This  accords  with  the  ciyil  law  which  says: 
''Where  an  engagement  has  no  consideration, 
or,  which  is  tM  same  things  where  the  consid- 
eration for  whidi  it  is  contracted  is  false,  the 
engagement  is  null,  and  so  is  the  contract  which 
indudes  it."  (Poth.  ObL  42),  and  for  which 
there  was  eondiotio,  or  a  specific  mode  of  re- 
dress at  law.    D.  12,  7. 

There  was  fraudulent  concealment— sup- 
ffres9%o  V0ri  on  the  part  of  Thcnnpson  and 
others. 

Bowman  y.  Baie$,  2  Bibb.  62;  Tarry  y.  Buck, 
1  Green  Oh.  366. 

Imperfect  information  is  equivalent  to  con- 
cealment. 

Walker  v.  Spmonds,  8  Swanst.  73;   FaUendii^ 
CMwo  obscure  loquitur,  D.  18,  1,  43,  8,  2. 

There  was  misrepresentation— ^M»ppet<io  falsi 
— by  Thompson  and  others. 

Broderiek  v.  Broderiek,  1  P.  Wms.  240; 
ReyneU  v.  Sprye,  8  Hare,  222;  8.  C.  affiirmed, 
18  L.  ft  Eq.  74;  Smith  v.  Riehards,  13  Pet  26; 
Tyler  v.  Blade,  18  How.  231 ;  Boyoe  v.  Gr%indy, 
3  Pet  210. 

A  concurrence  of  all  these  circumstances  of 
illegality  and  fraud — juneta  juvant. 

The  above  considerations  apply  with  equal 
force  to  the  deeds  of  1849  and  1861,  for  these 
were  based  on  and  grew  out  of  the  same  origi- 
nal transaction  of  1844,  and  are  infected  with 
all  its  vices. 

Wood  V.  Doumes,  18  Yes.  122,  123;  Reynell 
v.  Bprye,  8  Hare,  269,  270;  8.  C,  18  Eng.  L. 
ft  Eq.  100,  101. 

Tite  deeds  of  1849  and  1861  were  also  void, 
on  the  ground  that  they  were  obtained  by  per- 
sons standing  in  confidential  relations  to 
Collins,  and  by  undue  influence  and  abuse  of 
confidence. 

Cooke  V.  Jjamotte,  11  L.  ft  Eq.  33,  34;  Osmand 
V.  Fitmroy,  3  P.  Wms.  129;  Whelan  v.  WAelon, 
3  Cow.  637;  PuroM  v.  Maotnamaira,  14  Ves.  91, 
107. 

Of  surprise  and  circumvention  under  a  pres- 
sure of  circumstances,  which  deprived  appdlant 
of  that  free  agency  and  self  protecting  ability 
essentia]  to  fa&  dealing. 

Piekett  v.  Loggon,  14  Ves.  216;  1  Story,  Eq. 
%%  239,  261. 

Gross  inadequacy  of  consideration,  accom- 
panied by  the  circumstances  of  fraud  and  im- 
position above  referred  to. 

Wood  V.  Ahrey,  3  Ifadd.  417;  Byers  v.  Sur- 
22  How. 


get,  19  How.  311;  Huguenin  v.  Baseley,  14  Ves. 
273;  Harding  v.  Handy,  11  Wheat  124;  1 
Stonr  Eq.  S  246. 

TV,  There  has  been  no  confirmation. 

Savery  v.  King,  35  Eng.  L.  ft  Eq.  100,  110; 
Butler  V.  Haskell,  4  Desaus,  651,  712,  714;  Jfo- 
Cants  V.  Bee,  1  McCord,  Ch.  383,  391 ;  Broddus 
V.  MoCaU,  3  Call.  646;  Cherry  v.  Ifewsom,  3 
Yer.  369. 

V.  There  is  no  bar  to  relief  from  lapse  ot 
time.  Appellant  was  not  fully  informed  of  the 
circumstances  of  the  fraud  till  about  January, 
1855. 

Veazie  v.  Wittiams,  8  How.  134,  168. 

Messrs,  B.  K.  Smitk  and  J.  P*  Benjaais, 
for  appellees: 

The  charge  is  not  only  one  of  actual  fraud 
stated  with  care  and  deliberation,  but  it  is  a 
case  of  submission  and  award,  and  an  execu- 
tion of  that  award  by  complainant,  and  of  long 
acquiescence  in  it.  The  bill  assumes  the  posi- 
tion of  assailing  a  binding  decisi(Mi;  of  claim- 
ing a  second  adiudication,  oecause  the  first  was 
made  in  fraud,  executed  and  acquiesced  in 
under  ignorance  of,  and  delusicm  by  reason  ol^ 
this  fraud,  of  which,  in  all  its  elements  and 
proportions,  complainant  asserts  he  was  in- 
formed when  he  filed  his  bill,  and  the  features 
of  which  he  pretends  to  exhibit  to  the  court, 
and  which  exhibition,  in  its  detail  and  whole,  is 
false. 

The  following  extract  from  the  opinion  of 
the  court  in  Eyre  v.  Potter,  16  How.  56,  fur- 
nisher the  rule  applicable  to  this  cause: 

The  case  made  by  the  bill  "is  one  of  actual, 
positive  fraud  charged,  and  to  be  judged  of 
according  to  its  features  and  character  as  de- 
lineated by  complainant  and  according  to  the 
proofs  adduced  to  establish  that  charac^r.  Al- 
though cases  of  constructive  fraud  are  equally 
cognixable  by  a  court  of  equity  with  cases  ot 
direct  or  positive  fraud,  yet  the  two  classes  of 
cases  would  be  met  by  a  defendant  in  a  very 
different  manner.  It  seems  to  be  an  established 
doctrine  of  a  court  of  equity,  that  when  the 
bill  sets  up  a  case  of  actual  fraud,  and  makes 
that  the  ground  of  the  prayer  for  relief,  the 
plaintiff  will  not  be  entitled  to  a  decree  bv 
cfftablishing  some  of  the  facts  quite  independ- 
ent of  fraud,  but  which  might  of  themselves 
create  a  case  under  a  totally  distinct  head  of 
equity  from  that  which  would  be  applicable  to 
the  case  of  fraud  originally  stated.** 

See,  also,  Price  v.  Berrtngton,  7  Eng.  L.  ft 
Eq.  264,  269,  260;  Curson  v.  BeUoorthy,  22 
Eng.  L.  ft  Eq.  1,  6,  11. 

Ae  plaintiff  shows  that  there  was  a  matter 
between  the  parties  to  be  determined;  that  a 
reference  of  it  was  made — an  award  given; 
that  plidntiff  performed  it  and  has  acquiesced 
in  it. 

He  stands  in  his  pleadings  in  the  position  of 
a  party  seeking  to  assail  a  judgment  for  actual 
fraud,  and  must  come  under  the  rule  applicable 
to  such  a  case. 

Price  V.  Williams,  I  Ves.  Jr.  366,  and  cases 
referred  to  in  the  notes;  Know  v.  Symonds,  I 
Ves.  Jr.  369,  and  cases  in  note;  Herriok  v. 
Blair,  I  Johns.  Ch.  101;  Brown  v.  Green,  7 
Conn.  642;  Bumpass  v.  Webb,  4  Port.  (Ala.) 
70;  2  Hen.  ft  Munf.  408;  Head  v.  Muir,  3  Rand. 
131;  Dougherty  v.  McWhorter,  7  Yerg.  268. 
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The  following  cases  are  instances  of  ratifi- 
cations, or  of  acquiescence  in  awards. 

Johnson's  Ems,  v.  Keichum,  3  Green's  Ch. 
(N.  J.)  369;  MoRae  y.  BtAolcB,  2  Stew.  &  P.  158; 
McDaniel  v.  Bell,  3  Hayw.  (Tenn.)  264. 

The  bill  is  of  the  character  of  a  bill  for  a  new 
trial,  and  the  rule  in  reference  to  such  bills  is 
strict.  Tliere  must  be  fraud  or  accident  un- 
mixed with  neglect.  See  the  foregoing  au- 
thorities. 

Mr.  Justice  Kelson  deliyered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  Alabama. 

The  bill  was  filed  by  Collins,  to  set  aside  cer- 
tain conveyances  of  a  tract  of  land  situate  in 
the  city  of  Mobile,  and  particularly  a  deed  from 
him  to  the  defendants,  bearing  date  the  15th 
February,  1851,  on  the  ground  of  fraud  and 
imposition  in  the  procurement  of  said  convey- 
ances. 

The  pleadings  and  proofs  are  very  voluminous 
the  pleadings  alone  covering  nearly  one  hun- 
dred, and  including  the  proofs,  exceeding  five 
hundred,  closely  printed  octavo  pages.  The  bill 
is  very  inartificially  drawn,  being  stuffed  with 
minute  and  tedious  detail  of  what  might  have 
been  proper  evidence  of  facts  constituting  the 
ground  of  the  complaint,  instead  of  a  concise 
and  orderly  statement  of  the  facts  themselves. 
This  has  led  to  an  equally  minute  and  extended 
statement  of  the  grounds  of  the  defense  in  the 
several  answers  of  the  defendants.  * 

In  looking  closely,  however,  into  the  ease, 
and  into  the  nature  and  grounds  of  the  relief 
sought,  and  principles  upoo  which  it  must  be 
sustained,  if  at  all,  it  will  be  found  that  the 
questions  really  involved,  as  well  as  the  ma- 
terial facts  upon  which  their  determination 
depend,  are  few  and  simple,  and  call  for  no  very 
extended  discussion. 

The  father  of  Collins,  the  complainant,  died 
in  1811,  seised  of  an  interest  in  the  tract  of  land 
in  dispute.  He  left  three  sons,  the  complain- 
ant being  then  some  two  years  old.  The  tract 
subsequently  passed  into  the  possession  of  one 
Joshua  Kennedy,  by  collusion  between  Inerar- 
ity.  the  administrator  of  Collins,  the  elder,  and 
248*]  Kennedy,  the  latter  also  afterwards  •ob- 
taining a  deed  of  the  land  from  the  heirs  at  law 
by  fraudulent  representations. 

In  1844,  Thompson,  one  of  the  defendants  in 
the  present  suit,  residing  in  the  city  of  Mobile, 
and  naving  some  knowledge  of  the  original  title 
of  Collins  to  the  land,  and  of  the  means  by 
which  the  heirs  had  been  deprived  of  it,  visited 
the  complainant,  then  residing  in  Texas,  and 
being  the  only  surviving  heir,  with  a  view  to 
purchase  his  title,  or  to  obtain  an  arrangement 
with  him  in  respect  to  it,  so  that  a  suit  might 
be  instituted  for  the  recovery  of  the  estate.  An 
arrangement  was  agreed  to  accordingly,  and  a 
conveyance  of  the  land  executed  by  the  com- 
plainant and  his  wife  to  Thompson;  also  a 
power  of  attorney,  authorizing  him  to  institute 
suits  for  the  recovery  of  the  land — ^Thompson, 
at  the  same  time,  executing  a  bond  of  indem- 
nity to  the  complainant  against  all  costs  and 
responsibilities,  in  consequence  of  the  suit.  The 
eomplainant  was  to  receive  $10,000  in  the 
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event  of  a  recovery.  A  suit  was  subsequently 
instituted  in  the  name  of  the  complainant 
against  the  heirs  of  Kennedy,  in  April,  1844« 
in  the  circuit  court  of  the  United  States  Ifor  the 
southern  district  of  Alabama;  was  heard  upon 
the  pleadings  and  proofs  at  the  April  term  of 
the  court,  in  1847,  and  a  decree  rendered  in  his 
favor;  which,  on  an  appeal  to  this  court,  was 
affirmed  at  the  Decemoer  term,  1850.  The 
case,  as  reported  in  this  court,  will  be  found  in 
10  How.  174. 

The  litigation  extended  over  a  period  of  some 
seven  years;  and,  in  the  progress  of  it,  besides 
Thompson  who  had  made  the  original  arrange- 
ment with  the  complainant,  three  other  persona 
had  become  interested,  and  had  contributed 
their  services  and  money  in  bringing  it  to  a 
successful  termination. 

After  the  affirmance  of  the  decree  in  this 
court,  and  confirmation  of  the  title  in  complain- 
ant, all  the  parties  concerned  met  in  the  city 
of  Mobile,  at  the  office  of  the  solicitors,  for  the 
adjustment  of  their  respective  claims  to  the 
property  recovered.  Its  value  had  increased, 
during  the  progress  of  the  suit,  from  about 
$100,000,  according  to  the  estimate,  to  some 
two  or  three  times  that  amount.  The  com* 
plainant  had  originally  stipulated  for  the 
sum  of  $10,000.  In  this  adjustment,  one 
•third  of  the  whole  estate  was  set  apart  [*249 
to  him,  and  one  sixth  to  eadi  of  the  other  four 
persons.  Conveyances  according  to  this  division 
were  executed  on  the  16th  February,  1851.  The 
complainant,  therefore,  according  to  the  general 
estimate,  received  $100,000,  and  the  other  four 
associates  $50,000  each. 

Now,  the  fraud  alleged  in  the  bill,  and  whidi 
is  mainly  relied  on  for  setting  aside  this  adjust- 
ment and  division  of  the  estate  between  the 
parties,  is  placed  on  two  flprounds:  (1)  In  ob- 
taining the  deed  of  the  land,  powers  of  attorney 
and  other  stipulations  relating  to  the  title, 
dated  the  13th  January,  1844,  preparatory  to 
the  institution  of  the  suit  in  which  the  prop- 
erty was  recovered;  and  (2)  in  the  adjustment 
and  division  of  the  property  among  the  several 
parties  above  mentionea,  after  the  recovery  had 
taken  place,  and  which  was  consummated  by 
the  deed  of  15th  February,  1851. 

1.  It  is  insisted  on  behalf  of  the  complainant 
that,  at  the  time  he  executed  the  deed,  powers 
of  attorney,  and  the  other  writings,  in  1844, 
he  was  unacquainted  with  the  value  of  the 
property  or  the  condition  of  the  title;  that 
Thompson,  who  procured  these  instnunentSy 
and  tne  authority  to  commence  the  suit,  was 
well  acquainted  with  both;  that  he  fraudulently 
depreciated  the  value  of  the  property,  and  ex- 
aggerated the  difficulties  and  expense  attending 
the  litigation,  and  thereby  deceived  the  com- 
plainant.   This  is  the  substance  of  the  charge. 

There  is,  however,  a  very  brief  but  most 
conclusive  answer  to  it»  upon  the  pleadin^fs  and 

S roofs  in  the  case.  It  is,  that  Mr.  Justice 
ampbell,  whose  firm  had  been  subsequently 
employed  by  Thompson  to  bring  the  suit 
against  the  heirs  of  Kennedy,  declined  the  re- 
tainer, and  refused  to  have  anything  to  do 
with  it,  unless  the  complainant  should  not  only 
be  made  sole  plaintiff  in  the  suit,  but  should 
have  a  substantial  interest  in  the  estate  sought 
to  be  recovered;  should  attend  as  the  party  in 
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interest  in  eonducting  tlie  prooeedingt,  and 
take  part  in  the  preparation  for  trial;  and  in- 
aiated  that  the  preliminary  arrangement  made 
by  Thompson,  including  the  deed  of  the  prop- 
erty and  agreement  for  the  payment  of  the  $10,- 
000»  should  be  abrogated  and  given  up.  All  of 
which  was  agreed  to  by  Thompson  and  the 
S50*]  otiier  parties  concerned;  and  the  *suit 
was  commenced  and  carried  on  to  a  final  deter- 
mination under  this  new  arran^^ement.  The 
complainant  attended  and  participated  in  the 
preparati(Mi  of  the  case,  assisted  m  procuring 
and  in  the  examination  of  the  witnesses,  and 
admits,  in  his  bill,  that  he  attended  every  term 
of  the  court  at  Mobile,  while  the  cause  was 
pokding,  and  until  the  decree  in  his  favor. 

The  whole  arrangement,  therefore,  between 
the  parties,  in  resp^  to  tiie  proper^,  entered 
into  with  a  view  to  the  institution  of  the  suit, 
which  is  complained  of,  havinff  been  given  up, 
and  a  new  (me  substituted,  which  was  not  only 
unexoeptionable,  but  hiehly  equitable  and  just 
as  concerned  the  complainant,  the  charge  of 
fraud  and  imposition  depending  upon  it,  even 
if  ongiutllv  it  had  any  foundation,  falls  with 
it.  We  shall  not  stop  to  inquire  into  the  merits 
er  justice  of  that  arrangement,  for,  having  been 
given  up,  they  are  wholly  immaterial  in  any 
of  the 


case,  as  presented  upon  the  evidence 
before  us. 

2.  The  remaining  ground  of  fraud  relied  on 
in  the  bill,  is  that  on  the  day  of  the  arrival  of 
the  complainant  at  the  dty  of  Mobile,  from 
his  residence  in  Texas,  and  which  was  his  first 
visit  to  the  city  after  the  judgment  in  his  favor 
in  this  court,  he  was  reauestM  to  attend  at  the 
office  of  the  solicitors,  in  the  evening,  and  at- 
tended accordingly,  where  he  met  the  defend- 
ants, and  was  then,  for  the  first  time,  informed 
that  they  had  been  interested  in  the  prosecution 
of  the  suit,  and  had  expended  much  time  and 
mofk^  in  the  litigation,  and  were,  therefore,  ex- 
pected to  participate  in  the  division  of  the  prop- 
erty recovered.  That  complainant  was  taken  by 
surprise  when  the  suggestion  was  made  at  the 
meeting,  by  the  solicmr,  that,  in  the  division, 
one  sixth  part  of  the  estate  should  be  given  to 
each  of  the  defendants,  and  including  Primrose, 
and  only  one  third  to  himself.  That  he  was 
unprepared  to  act  with  jud|;ment  in  the  matter, 
having  been  wnolly  unadvised  of  the  object  of 
the  meeting;  or  of  the  persons  who  were  to  be 
present;  that  no  time  was  given  him  for  reflec- 
tion or  counsel;  that  he  was  ignorant  of  the 
iralue  of  the  property,  and  incapable  of  acting 
nnderstandingly  upon  the  subject,  and  had  no 
information  as  to  the  amount  he  was  thus  sud- 
251*1  denly  called  on  to  give  awav.  *That  a 
deed  was  immediately  prepared  by  tne  solicitor, 
to  carry  into  effect  the  aivision  as  suggested, 
and  was  executed;  and  that  this  meeting  was 
arranged  by  preconcert,  and  after  consultation 
between  the  defoidants  and  others,  fmr  tb^ 
purpose  of  entrapping  and  deceiving  the  com- 
plainant. 

The  deed  referred  to  is  that  of  15th  Febru- 
ary, 1861,  which  is  sought  to  be  set  aside.  This 
is  the  second  ground  of  fraud  substantially  as 
charged  in  the  bill ;  and  it  will  be  necessary  to 
look  into  the  answers  and  proofs  in  the  case, 
with  a  view  to  see  if  it  is  sustained. 

The  answer  of  Thompson,  which  is  respon- 
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sive  to  this  partioular  char|^  is  a  denial  of 
every  material  fact  and  circumstance  upon 
which  the  allegation  of  fraud  rests.  It  states, 
that  one  or  two  days  after  the  arrival  of  tha 
complainant  at  Mobile,  he  requested  him  (the 
respondent)  to  go  with  him  to  the  office  of  the 
solicitor  that  evening;  that  he  had  made  an 
appointment  with  the  solicitor  to  meet  the  re- 
spondent, and  other  pers<His  interested  in  the 
suit,  there,  in  order  to  come  to  an  understand- 
ing and  adjustment  of  their  respective  interests. 
The  matters  of  the  adjustment  formed  the  sub- 
ject of  their  conversation  during  the  afternoon, 
and  down  to  the  time  of  the  meeting.  That 
the  respondent  explained  to  him  the  under- 
standing he  had  with  his  assodates,  the  other 
defendants,  the  services  they  had  rendered  in 
the  sui^  and  the  advances  of  money  made 
therein;  that,  after  all  the  parties  had  assem- 
bled at  the  office,  the  subject  was  again  talked 
over  at  lenffth,  and,  in  the  course  of  the  con- 
versation, the  solicitor  was  referred  to,  and  de- 
sired to  sugsest  what,  in  his  Judgment,  would 
be  a  reasoiuible  adjustment  and  division  of  the 
property.  Whereupon,  he  sugeested  a  division 
into  six  parts — ^two  parts  to^ie  complainant, 
and  one  to  Thompson  and  each  of  his  three  as- 
sociates; that  this  appeared  to  be  generally 
acquiesced  in,  and  it  was  proposed  by  some  one 
that  the  papers  should  be  drawn  and  executed. 
But  the  solicitor  objected,  and  advised  them  to 
postpone  the  execution,  and  reflect  up<m  the 
matMr,  and  wlien  they  had  eome  to  a  determi- 
nation among  themsdves,  it  would  be  time 
enough  to  make  out  the  papers;  that  the  com- 
plainant expressed  great  pleasure  and  satis- 
faction at  the  division;  *other  of  the  [*262 
parties  were  not  satisfled.  But,  in  a  few  days,  all 
met  at  the  office  of  Prhnrose,  one  of  the  parties 
in  interest,  when  the  deed  of  the  15th  of  Febru- 
ary, 1851,  was  voluntarily  executed,  carrying 
into  effect  the  division. 

The  answer  of  Cleveland,  another  of  the  de- 
fenduits,  is  equally  explicit.  He  states  that 
the  subject  of  the  division  was  talked  over  at 
the  office  of  the  solicitor;  that  all  expressed 
satisfaction  at  the  division  suggested,  except 
Primrose,  who  objected  to  the  allowance  of  two 
shares  to  the  complainant,  he  insisting  that  the 
time  and  labor  of  others  had  diiefly  contributed 
to  the  success  of  the  suit;  and  that  complain- 
ant had  oriffinally  expressed  a  willingness  to  be 
content  with  a  small  sum;  that  the  solicitor  re- 
pelled the  idea,  and  said,  that  although  others 
had  been  chieflv  instrumental  in  carryinjg;  the 
case  through,  tne  title  was  in  the  complainant, 
and  he  ou^t  to  have  the  largest  share;  that 
the  solicitor  advised  the  parties  to  consider  the 
matter,  and  if  he  could  aid  them  to  call  on 
him;  that  the  deed  carrying  into  effect  the 
division  was  not  executed  till  several  days,  and 
respondent  thinks  a  week,  after  tnis,  at  the 
office  of  Primrose. 

James  Campbell,  another  of  the  defendants, 
states  that,  after  the  meeting  at  the  office,  the 
subject  of  the  interests  of  the  parties  was  talked 
over;  that  upon  the  division  su^^ted  by  thf 
solicitor  all  concurred,  except  Primrose,  ivhn 
represented  his  daims  hi^er  than  those  of 
complainant;  that  he  had  rendered  greater  serv- 
ices, and  was  entitled  to  a  greater  share.  He 
depredated  complainant's  Utle  to  the  estate. 
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insisting  that  he  alone  could  have  made  nothing 
out  of  it)  and  had  always  said  he  would  be 
satisfied  with  some  ne^^roes  and  cattle;  that  the 
solicitor  replied  to  him,  that  without  com- 
plainant's title  there  could  have  been  no  recov- 
ery; and  that,  whatever  others  had  done,  still 
the  title  was  in  the  complainant,  and  that  he, 
the  solicitor,  had  undertaken  the  suit  with  the 
distinct  understanding  and  agreement  that  com- 
plainant was  to  have  a  substantial  interest  in 
the  recovery.  The  respondent  denies  that  the 
deed  was  drawn  or  executed  the  evening  of  the 
meeting,  nor  until  several  days  afterwards. 

These  several  answers  are  directly  responsive 
853*]  to  the  charges  *in  the  bill,  and  are  to 
be  taken  as  true,  unless  overcome  by  the  proofs. 
Instead  of  impeaching,  the  proofs  are  all  in  sup- 
port of  them. 

Primrose,  a  witness  on  the  part  of  the  com- 
plainant, and  who  was  one  of  the  parties  in 
mterest,  and  present  at  this  meeting,  confirms 
the  facts  as  above  stated.  In  his  answer  to  4dd 
interrogatory,  he  says,  in  substance,  that,  after 
conversation  at  the  meeting  relating  to  the  sub- 
ject before  them,  all  seemed  willing  to  leave  the 
division  to  the  solicitor,  who  thereupon  sug- 
gested one  third  to  the  complainant,  and  one 
sixth  to  each  of  the  others;  that  he  (the  wit- 
ness) objected,  as  giving  too  great  a  share  to 
the  complainant,  and  that  he  made  some  re- 
marks about  the  condition  of  the  title,  when  he 
and  the  others  undertook  the  suit;  that  com- 
plainant at  that  time  had  said  he  would  be 
satisfied  with  a  comparatively  small  sum,  and 
that  the  solicitor  replied  to  him,  that  the  title  to 
the  property  was  in  the  complainant,  besides 
makinff  other  observations  which  he  (the  wit- 
ness) did  not  recollect. 

This  witness  further  says,  in  answer  to  the 
48d  cross  interrogatory,  speaking  of  the  divi- 
sion, ''AH  but  m^^f  did  acquiesce.  So  far  as 
I  eould  judge  the  complainant  was  satisfied, 
and  I  was  disappoint^."  "Judge  Campbell 
maintained  Collins'  right  to  two  sluures  against 
me.  The  parties  talked  some  of  the  matters 
over  freely  and  considerably.  It  consumed  a 
winter's  evening,  or  neater  part  of  it."  "I  do 
know  Collins  was  pleased,  and  considered  the 
settlement  fair,  just,  and  liberal  towards  him." 

Judge  Campbell,  the  solicitor,  has  also  been 
a  witness  in  the  case.  He  states,  that  after 
some  reference  to  the  subject  at  the  meeting, 
and  interchange  of  views,  one  of  the  parties 
stated  that  he  was  willins  to  abide  rar  his 
opinion  as  to  the  share  he  snould  be  entitled  to, 
and  others  indicated  a  wish  that  he  would  make 
some  suggestions  as  to  the  proper  adjustment. 
In  answer  to  which,  he  suggested  a  division  of 
the  property  into  six  parts,  and  that  two  should 
be  assigned  to  the  complainant;  that  Primrose 
expresMd  dissatisfaction,  insisting  the  part  to 
be  assigned  the  complainant  was  too  large ;  that 
his  title  was  good  for  nothing,  and  that  the  suc- 
864*]  cess  in  the  *suit  was  owing  to  the  ability 
with  which  it  was  prosecuted ;  that  ocnnplainant 
did  not  expect  so  large  a  share ;  that  he  had  said 
all  he  wanted  was  a  few  negroes  and  some  cattle. 

The  witness  further  sta&  that  he  took  pains 
to  answer  these  objections;  and  after  some 
further  conversation,  the  parties  left  his  office; 
that  he  told  them  when  they  left  to  take  into 
oonsideraion  what  had  been  said,  and  that  if  he 
could  be  of  any  servios  to  them*  to  call  at  his 
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office  again;  that  no  agreement  was  arrived  at 
that  evening,  and  no  papers  drawn  up  of  any 
agreement  between  the  parties;  that  the  deed  of 
February,  1851,  was  not  prefNeired  by  him  till 
several  days  after  this^  and  thsit  he  had  not 
learned  of  its  execution  till  the  week  after  its 
preparation. 

It  is  useless  to  pursue  the  inquiry  further,  as 
the  proofs  in  the  case  are  all  one  way,  and  show 
that  there  is  no  foimdation  whatever,  not  even 
colorable,  for  the  charge  of  fraud  set  forth  in 
the  bill. 

Besides  the  entire  want  of  proof  to  sustain  it, 
the  evidence  shows  that  possession  of  the 
property  was  taken  by  the  parties  jointly,  after 
the  settlement,  in  the  summer  of  1851.  Ex- 
tensive and  valuable  improvements  were  made 
in  the  course  of  the  years  1852-'5;5,  under  the 
direction  of  the  complainant  and  others.  The 
sales  in  1863  had  amounted  to  |92,000,  as  stated 
in  the  bill. 

Hie  property  continued  under  the  joint  man- 
agement of  the  parties  for  the  period  of  some 
three  years,  without  complaint  or  dissatisfac- 
tion on  the  part  of  Collins,  when  suddenly,  with- 
out any  apparent  reason  or  changed  condition  of 
affairs  between  him  and  his  associates,  he  seems 
to  have  taken  up  the  delusion  that  he  had  bees 
circumvented  and  deceived  into  an  inequitable 
settlement  of  the  estate  among  the  pames,  in 
February,  1851,  and  for  the  first  time  set  up  a 
claim  to  the  whole  of  it. 

It  is  suggested  in  the  bill,  that  the  larse  sales 
made  of  zSe  property  in  1862-'63  afforded  the 
complainant  the  first  evidence  of  the  great 
value  of  the  estate;  and  it  appears,  from  other 
portions  of  the  case,  that  the  mcreased  and  in- 
creasing  value  of  the  propfeiiy  had  the  effect  to 
unsettle  the  views  and  'opinions  upon  [*85S 
which  he  had  acted  in  the  settlement  with  bis 
associates  in  February,  1851,  and  led  to  a  strong 
desire  to  recall  and  review  them. 

But  this  suggested  ignorance  of  the  great 
value  of  the  property  at  the  time  of  the  settle- 
ment is  against  all  the  proof  in  the  case.  'Him 
bill,  filed  against  the  heirs  of  Kennedy  in  April, 
1844,  for  the  recovery  of  this  propeiir^,  contains 
the  following  allegation :  TiTour  orator  charges 
that  the  said  property  was  worth  $20,000  and 
upwards  in  1820,  $75,000  in  1830,  and  is  prob- 
ably worth  $200,000  at  this  time." 

The  great  value  of  the  property,  compared 
with  the  consideration  paid  by  Kennedy,  was  a 
very  material  fact  in  the  case.  Besides,  the 
complainant  had  spent  much  of  fhe  time  pend- 
ing that  litigation  m  the  dty  of  Mobile,  in  whidi 
the  property  was  situate,  and  must  have  been 
familiar  with  its  value,  present  and  prospective. 
He  was  then  in  the  prime  of  life,  and  possessed 
of  more  than  ordinary  intellipenoe  in  bnsinees 
matters,  as  is  apparent  from  his  correspondence^ 
to  bo  f oimd  in  the  record. 

Having  succeeded  in  the  reooveiy,  and  ob- 
tained possession  of  the  estate,  ha  seems  to  hayo 
forgotten  the  obligations  be  was  under  to  his 
associates.  Their  exertions  and  means  had  been 
mainly  instrumental  in  raising  him  from 
foverty  to  affluence.  They  had  advised  him  of 
his  dum  or  title  to  the  property,  collected  tlie 
necessary  evidence  to  establish  it,  employed  the 
counsel,  and  even  furnished  him  (Collins)  with 
the  means  of  support,  to  enable  him  to  codperato 
in  the  prosecution  of  the  suit  pending  the  Uti- 
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gsiion.  The  suit  wu  severely  contested,  anifl 
wts  of  some  seven  gears'  duration. 

Stil]  stronger  evidence  that,  after  his  success, 
be  was  ready  to  forget  his  obligationa  to  those 
mainly  contributing  to  it,  is  the  fact  that  his 
solicitor  has  not  even  escaped  his  insinuations 
of  bad  faith  in  his  connection  with  the  suit, 
though  it  was  disclaimed  on  the  ar^^ument  by 
his  counsel;  thus  contradicting  all  his  opinions 
and  feelings,  strongly  and  repeatedly  expressed 
pending  the  suit,  and  long  after  its  termination 
and  the  s^tlement  between  the  parties.  The 
solicitor  had  no  interest  in  the  property  or  its 
256*]  distribution.  His  fee  was  not  *depend- 
ent  upon  it.  He  was,  therefore,  wholly  aisin- 
terested  in  the  matter,  and  well  situated  to  act 
as  the  friend  of  all  parties  in  the  settlement. 

As  we  have  already  stated,  before  the  com- 
DflDoement  of  the  suit,  he  refused  to  be  con- 
nected with  it,  unless  the  complainant  should 
be  permitted  to  have  a  substantial  interest  in 
the  estate,  and  repudiated  the  arrangement  by 
whidi  he  was  to  receive  only  $10,000.  After 
the  recovery,  and  in  the  settlement  among  the 
parties,  he  stood  firmly  by  this  original  under- 
standing, and  insistea  that  he  should  have  a 
double  share.  So  far  as  appears  from  the  evi- 
dence, it  is  entirely  owing  to  the  sense  of  jus- 
tice and  firmness  of  Judge  Campbell  (the  solid- 
tor)  that  the  complainant  is  now  in  the  posses- 
sion and  enjoyment  of  some  $100,000  of  his  pat- 
rimonial inheritance,  instead  of  the  $10,000  for 
which  he  himself  had  stipulated. 

The  decree  of  the  eeurt  hehw  i$  t^prmed. 


46*]  JOHN  OVERTON,  Robert  C.  Brinkley, 
Robertson  Topp,  and  James  Jenkins, 

V. 

Slil  JAH  CHEEK  ft  George  U.  Cheek. 

(See  S.  C  22  How.  46-48.) 

Writ  ef  error  without  §eal  is  void — omission  of 

wrU,  effect  of. 

WlMD  no  writ  of  error  has  been  certlfled  with  the 
transcript,  and  the  paper  porportins  to  be  a  writ 
of  error,  being  without  seal,  was  void,  and  two 
terms  of  this  court  have  Intervened,  not  todnding 
the  present  term,  since  the  transcript  was  certified 
wltiioat  a  writ  of  error,  the  cause  must  be  dls- 

Arffued  Jan,  2S,  1860.    Decided  Jan.  24,  1860. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  West  Tennessee. 

l%is  action  was  brousfat  in  the  court  below 
by  the  defendants  on  a  bond,  in  the  penal  sum 
of  $10,000. 

The  trial  in  the  court  below  resulted  in  a  ver- 
dict and  judgment  in  behalf  of  the  plaintiffs 
im  $4,760;  wnereupon  defendants  sued  out  this 
writ  of  error.  The  facts  upon  which  the  judg- 
ment of  this  court  depend,  appear  in  the  opin- 
ion of  the  court. 

On  motion  to  dismiss. 


Note. — Necessity  of  seal  on  writ  or  firooess- 
DoteT  20  L.  R.  A.  «24. 
22  How. 
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Mr,  B.  H«  Gillot  for  plaintiffs  in  error. 
Meeere,  DaTidsa  and  Ingle^  for  defendants 
in  error: 
It  is  submitted — 

1.  That  in  order  to  give  jurisdiction  to  this 
court,  the  writ  of  error  must  be  under  the  seal 
of  the  circuit  court,  whose  derk  is  authorized 
to  issue  it. 

Act  of  Congress  of  Bfay  8th,  1792,  9  0  (1 
Stat,  at  L.  278). 

2.  That  the  writ  of  error  must  be  returned  at 
the  ensuing  term.  If  a  term  intervene,  the  ob- 
jection is  fatal. 

Hamilton  y.  Moore,  3  Dall.  371 ;  The  Virginia 
V.  West,  10  How.  182;  VUlalohos  y.  United 
Mates,  6  How.  18;  17.  8,  y.  Curry,  6  How.  106. 

3.  That  there  must  be  annexed  to  and  re> 
turned  with  the  writ^  an  authenticated  tran- 
script of  the  record.  Without  the  writ,  the 
transcript  is  filed  without  authority  of  law; 
and  a  writ  of  error  without  the  record  of  the 
court  to  bo  reviewed,  or  reasons  for  not  return- 
ing it,  is  not  returned.  Here  the  writ  of  error 
oonies  back  as  it  went  out.  There  Is  no  return, 
and  hence  no  jurisdiction. 

4.  The  writ  does  not  appear  to  have  been  filed 
in  the  circuit  court. 

Brooks  V.  N orris,  11  How.  204. 

6.  There  was  no  citation  and  no  legal  evidence 
of  the  waiver  of  the  citation.  The  transcript 
filed  does  show  that  the  citation  was  waived; 
but  that  transcript  is  not  legally  before  this 
court,  not  having  been  returned  in  obedience  to 
process. 

6.  That  the  transcript  was  not  returned  in 
conformity  with  law  and  the  rules  of  this  court. 

For  the  above  reasons  a  motion  is  made  that 
this  cause  be  dismissed. 

Mr.  Justice  MoLeaa  delivered  the  (pinion  of 
the  court: 

This  purports  to  be  a  writ  of  error  to  the  cir- 
cuit court  of  the  United  States  for  the  district 
of  west  Tennessee. 

By  reference  to  the  transcript,  it  appears  that 
the  judgment  of  the  circuit  court  was  rendered 
the  16th  of  April,  1867.  At  the  ensuing  term 
of  the  supreme  court,  the  transcript  was  filed. 

It  appears  that  a  writ  of  error  in  the  circuit 
court  was  allowed,  in  open  court,  and  signed  by 
the  clerk  the  17th  day  of  April,  1857,  which 
was  returnable  to  the  Supreme  Court  on  the 
first  Monday  of  December,  1857.  But  this  writ 
had  no  seal,  nor  was  it  returned  with  the  tran- 
script to  the  *Supreme  Court.  But  on  [*48 
the  27th  of  December,  1850,  a  paper  was  filed  in 
the  clerk's  office,  in  form  of  a  writ  of  error, 
but  without  a  seal,  and  having  no  authenticated 
transcript  annexed. 

From  this  it  appears  that  no  writ  of  error  has 
been  certified  with  the  transcript,  and  that  the 
paper  purporting  to  be  a  writ  of  error,  which 
was  filed  in  December  last,  being  without  sea], 
was  void.  Two  terms  of  this  court  have  inter- 
vened, not  including  the  present  term,  since  the 
transcript  was  certified,  without  a  writ  of  error. 

The  cause  must,  therefore,  be  dismissed  for 
these  irregularities,  without  noticing  others  ap- 
parent on  the  record, 
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1*]        ■JOBt  FARKEB,  Plff.  in  At., 
ALONZU  L.  KANE. 
(8«e  B.  C  S2  Bow.  1-19.) 

State  d«oi»ion  in  partition  action,  not  inqttir- 
able  into  inoollateral  a«lio» — furtidietion  of 
Wiacontin  eovrl — tiate  deoret  mi  former  cKan- 
ovy  auil,  for  tame  eaute  of  aelion,  oonelative 
— unrecorded  deed  ia  inoperative  aa  to  bona 
fid«  jmrohaseri  in  Witeontin — complete  de- 
ecription  in  deed,  not  controlled  by  more 
general  one,  nor  by  d^olaraliont  or  prior 
ttegotiationi  of  porltet. 

In  «}ectiDnit  to  racoTer  land  In  HllwankM,  tlit* 


ormablT 


y  and  blndlnf  opcfatles 
*  -  ""•oonain  coart  In  ii  jmiH- 
I  that  thli  coart  cannot 
'   IrtaKuarltlti  cilat   In 


kee,   under   tbt ..    

the  aecertalnment  and  determlnatl  C 

of  the  parties  In  mattera  of  nutl  l4 

'-   " — 1  mad  eHeclual   tit  tl  il 

,lio  bai  power  to  quiet  l( 

jal  ol  the  decree  or  the  b: 

the  Supreme  Court  In  ■  chaneerr  b 

title,   and   Ita  deelalon  tbat   the  1< 

account  fnr  tbe  proccedi  of  the  H  U 

Impllea  that  the  recorded  de«d  dl  i 

miethe'r  the  raluntarji  dlimlaail  of  the  hUi,  aa  t 

the  fuardtan,  «ub»eoue-"'-  •-  '■ ■ '-  •'■-  -'■ 

— ■*  murt.  will  QuaiW) 

-M  ret  iitdlBala  at  ^ 

ere  a  bill  In  chancer;  caaae  « 
■    ■  lent—"  — i^"--  -■—■ 

In 

clafon  of  the  lan.-  ., — , , 

•r*  eonclnalve  of  this  controTersr. 

A  deed  dcBtroTcd  and  never  placed  upon  record 
a*  to  bona  flde  pnrchaaers  witbout  notice,  ti  inop- 
•MtlTC,  under  tbe  statnte*  of  Wisconsin  In  relation 
to  the  refflatri  of  deed*. 

Where  the  aeecrlptlon  of  the  propertj  coUTeyed, 
aa  lota  numberi  one  and  alx  of  the  Iractlonil  Quar- 
ter, la  a  complete  Identiflcatlon  ol  the  land,  a  more 
■merat  and  Teaa  definite  description  cannot  control 
thia;  but  vhaterer  l>  InconelBtent  with  It  will  be 
rejected,  anleaa  there  !■  aonietblnE  In  tbe  deed,  or 
tbe  local  situation  of  tbe  propertT.  or  the  posiea- 
alon  enjojed.  to  modify  the  application  of  this  rule. 

It  cannot  be  controlled  by  tha  declaration!  of  the 
parties,  or  by  proof  of  negotlatlona  or  axreements 
oo  which  tbe  deed  was  eiecnted. 

Arftud  Jan.  9,  1860.    Deoid«l  Jam.  SO,  1860. 


Thia  wu  AH  netion  of  ejectment  bmuKht  in 
the  court  below  by  Parker,  the  present  plaintiff 
In  error,  againat  tbe  defendant  in  error,  to  re- 
cover a  certaia  tract  of  land  situated  in  the 
count;  of  Milwaukee,  In  tbe  Btkt«  of  Wisconain. 
Both  parties  endeavored  to  eonnect  themselTcs 
with  the  title  of  one  William  E.  Dunbar  (who 
had  received  from  the  United  States  a  patent 
for  the  land  in  queatimi),  1^  certain  con- 
veyances and  legal  prooeediun  which  are  set 
out  in  the  opinitm  of  the  court. 

The  trial  below  rasulted  in  a  verdict  and  jtidf- 
ment  for  the  defendant,  and  tbe  plaintiffs 
brought  the  caae  to  this  court  on  a  writ  of  error. 

A  further  statement  of  the  oa«e  appean  in 
the  opinion  ^  the  court. 

Meeeri.  A.  W.  Muben  and  B.  J.  Oit- 
Uvsa,  for  plaintiff  fn  error: 

1.  The  dfied  from  Dunbar  to  Montague,  dated 
Dec.  18.  1837,  conveyB  one  fourth  part  of  all 
the  nortbeest  quarter  section  El,  which  lies  east 
of  tbe  river.  The  language  of  the  description 
Is,  "one  equal,  undivided  fourth  part  of  the  fol- 
lowing-described parcel  or  tract  of  land,  to  wit: 
partf  1  and  6,  being  that  part  of  the  northeast 
quarter  lying  east  of  the  Milwaukoe  river,  in 
section  — ,  p.  21,"  etc. 

The  grammatical  eonstruction  refen  tbe 
worda  "being  that  part  of  the  northeast  ouar- 
ter,"  etc.,  to  the  preceding  wtwda  "parcel  ^ 
tract  of  land,"  and  thua  uowa  the  parcel  in- 
tended to  be  oonveyed.  , 

Lota  "one  and  eix"  niajr  be  rejected,  and  tlte 
deaeription  fs  perfect.  Reject  the  lattw  portion 
of  tbe  description,  and  nothing  would  be  con- 
It  seems  absurd  to  say  that  a  part  which  may 
be  rejected  without  impairing  the  efficacy  of 
tbe  deed,  should  control  and  limit  the  part 
which  cannot  be  rejected,  and  leave  a  auSeient 
description. 

Svanj  V.  Corley,  8  HIch.  (S.  C.)  81G;  Abbott 
v.  Pike.  33  Me.  804;  Worthington  *.  Bylyer,  4 
Mbah.  190;  Jackton  v.  Iioomis,  IB  Johns.  81. 

The  extraneous  circumttancea  and  eotun- 
poraneous  conatruction  show  the  same  thing. 

Salithury  v.  Adoma,  19  Pick.  SG3;  TAotohcr 
V.  Houiland,  2  Met.  41;  t^oneh  v.  Carhart,  1 
N.  Y.  96;  atone  v.  Olark,  1  Met.  376;  Read  t. 


•specting  the  reference  made  by  tbe  explan 


tiOTM.— What  t>  a  mlliHent  ddlDerv  ata  deed 


ired."u.'8."»oa. 
Oaitoetatlon  or 


title    see  note  to  Tompkins  v.  wheeler,  10 
of  deed  bff  fiartiei;  tte 

Biecuted  and  recorded  deeds  under  seal  can  be 
snrreudered  and  canceled  only  by  other  deeda  nn- 
der  seal.  Acquiescence  expressed  by  parol  and  mu- 
tual underslandlnf  that  a  title  ■ball  be  releaied 
cannot  be  made  a  aobstltnte  for  a  deed  of  releaae 
or  aurrender.  Waablnston  v.  Oeden,  I  Black.  450 : 
Soydam  v.  Seals,  4  UcLeao,  IS. 

A  deed  Is  not  avoided  by  tbe  aeal  belns  torn  off 
by  tbe  frantor;  or  bi  a  third  person  with  his  con- 
sent.    Oitts  V.  D.  B.  I  Gall.  as. 

The  trant  Is  not  affected  by  cnttlni  out  the  aeals, 
and  slBnature*  and  attcatatlon  of  a  deed  after  sc- 
knowledsmeot  and  deliver;.  Trost  v.  Peacock,  4 
Bdw.  678. 

It  a  stranger  tears  the  aeal  from  a  deed.  It  will 
not  Invalidate  It.  Sees  v.  OverbauBh,  e  Cow.  746 ; 
Bver;  v.  Msrwln,  6  Cow.  S60. 

Where  tbe  seals  ot  a  deed  are  torn  off  It  ti  tor  the 
Jut;  to  decide  with  what  Intent  It  was  dons^  Palm. 
403:  1  Vent  39T ;  Bull.  N.  P.  368. 


Tbe  cancelation  of  a  deed  will  n 


t  devest  proper- 


An  unconditional  delivery  of  a  deed  fairly  n 
tjnnot  be  revoked  b;  an;  act  of  the  party  eievui- 
InS    It.      Woodman   v.   Coolbrooth,    7  Qreeul,    181 : 
PrlBble  V.  McCart;,  1  Btew.  *  Port.  «1. 

Where  A  convned  to  B  and  took  back  a  morl- 
gue  and  they  subsequently  canceled  and  cave  m 
the  deed  and  morteaEe  It  was  held  that  the  legal 
estate  was  In  A.  The  mortgage  passed  the  legal  es- 
tate to  bim ;  and  tbe  canceling  ot  the  deeds  does 
not  devest  property  which  has  vested  ta  traasmnU' 
tlon  ot  poaseulon.    Jscksoo  v.  ChBs%  Zlobnl.  84. 

Title  cannot  be  devested  b;  the  destrnetliui  or 
surrender  of  the  grant.  Thus  when  A  held  an  un- 
recorded deed  from  B  and  procnred  him  to  execute 
a  new  deed  to  C.  and  destroyed  the  deed  to  him- 
self. It  was  held  tbat  tbe  title  remained  In  A,  no^ 
withstanding  Cs  deed  was  recorded.  Banur  v. 
Wilson,  6  mil,  48e. 

Tbou^  tbe  cancelation  or  redeliver;  of  a  deed 
63  V.  I> 


1860. 


Pabkkb  y.  Kari. 
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toiy  word^  the  deed  must  be  oonttmed  moet 
iavoTmbly  for  the  grantee. 

Hall  T.  OittHiQB,  2  H.  &  J.  380;  Hawkina  T. 
ffofid«ofi,  1  H.  &  McH.  523;  Cocheoo  Man,  Oo. 
T.  Whittier,  10  N.  H.  81 1»  and  cases  cited. 

2.  If  these  oonstmctioni  of  the  deed  of  De- 
eember  18,  1837,  are  not  admitted,  the  plaintiff 
contends  that  he  has  a  good  title  to  that  part  of 
the  southwest  quarter  which  is  in  controversy, 
deriTed  from  the  conveyance  by  Dunbar  to  Mon- 
tague of  one  half  of  the  auarter  section  in  aues- 
tion,  in  the  spring  of  1836,  and  the  quitdaira 
deed  of  Montague  to  the  plaintiff,  of  December 
30,  1850. 

(a)  It  is  dear  that  the  legal  title  to  one  full 
half  of  that  all  part  of  the  northeast  quarter  of 
section  21  whi<m  lies  east  of  the  river,  passed 
from  the  original  deed  from  Dunbar  to  Mon- 
tague in  1836. 

(6)  It  waa  not  revested  or  devested  by  the 
ddivery  up  of  the  deed  by  Montague  in  1837, 
nor  by  the  destruction  of  it,  if  indeed  it  is  de- 
stroyed. Tie  cancelation  oif  the  deed  by  an 
agreement  of  parties  does  not  revest  the  title. 

Parker  v.  Kane,  4  Wis.  12,  and  cases  cited; 
Agri.  Inn,  Co.  v.  Fitzgerald,  16  Q.  B.  423;  4 
Eng.  L.  &  Eq.  215. 

A  grantee  who  has  thus  surrendered  his  deed, 
may  perhaps  be  estopped  from  setting  up  his 
title,  or  precluded  from  giving  evidence  of  its 
existence,  whore  justice  requires  it;  but  the 
plaintiff  is  not  thus  estopped,  nor  is  he,  upon 
any  sound  principle,  in  any  way  precluded  from 
introducing  evidence  of  the  execution  and  de- 
livery of  the  deed  of  1836,  and  setting  up  title 
to  the  ten  acres  which  he  claims  under  it,  five 
of  which  are  in  controversy  in  this  suit,  imless 
the  deed  of  December  18,  1837,  embraces  this 
tract,  and  thus  gives  him  a  valid  title  under 
that  deed. 

Blade  v.  NoUmd,  12  Wend.  175. 

The  par^  is  precluded  from  offering  evidence 
of  the  deed  which  has  been  canceled  upon  the 
ground  of  estoppel. 

Forrar  v.  Farrar,  4  N.  H.  195;  Muaeey  v. 
HoU,  4  Fost.  N.  H.  248. 

The  estoppel  being  founded  upon  equity,  ex- 
tends no  further  than  equity  carries  it. 

B.  d  W,  R,  Oo.  V.  BparKawk,  5  Met.  400; 
Brevner  v.  B.  d  W.  R.  Oo,  5  Met.  478;  Howard 
T.  Hudson,  2  El.  &  Bl.  9;  2  Smith's  L.  C.  Am. 
ed.  1855,  642,  643;  Oarpenter  y.  Thompson,  3  N. 
H.204. 

Again;  it  was  not  material  that  the  first  deed 
was  not  upon  record,  because  the  purchases  by 


C.  J.  Kane  wen  at  judicial  sales,  and  no  notice 
was  necessary. 

The  rule  caveat  emptor  applies  to  such  sales. 
Hie  purchaser  has  no  better  title  than  the  party 
whose  right  is  sold. 

Baehore  v.  Whisler,  8  Watts,  493;  King  y. 
Ounniaon,  4  Pa.  171;  Chase  v.  Woodbury,  6 
Gush.  143,  148;  Philips  v.  Johnson,  14  B.  Mon. 
172;  Freeman  y.  Hill,  1  Dev.  ft  B.  Eq.  392; 
Dudley  v.  Cole,  1  Dev.  &.  B.  Bq.  436;  Simmons 
V.  Tillery,  1  Overt.  (Tenn.)  274,  286;  Bank  v. 
Afartin,  7  Md.  342;  Georgetown  v.  Smith,  4 
Cranch,  C.  G.  91. 

A.  L.  Kane  takes  from  C.  J.  Kane  with  actual 
notice;  but  this  is  not  essential,  as  he  derives 
his  title  from  the  judicial  sales. 

The  bill  in  equity^  prosecuted  by  the  plain- 
tiff against  Tweedv,  Kane,  Montague,  and 
others,  furnishes  no  bar  to  tbis  suit.  That  was 
a  bill  to  obtain  a  reformation  of  the  second 
deed  from  Dunbar  to  Montague,  and  of  the 
deed  from  Montague  to  Fisk,  in  order  that 
those  deeds  should  so  describe  the  land  as  to  re- 
lieve the  case  from  further  controversy. 

In  determining  the  effect  of  the  suit,  the  court 
and  decree  will  look  to  the  whole  record,  and 
not  merely  to  what  the  oounsel  have  caused  to 
be  filed  as  a  decree. 

Bainbridge  v.  Baddeley,  2  Phil.  Oh.  710; 
Quest  V.  Warren,  9  Exch.  (Wels.  H.  &  Q.)  379; 
Hob.  53. 

The  insertion,  in  a  decree,  of  matter  which 
ought  not  to  be  there,  cannot  affect  the  right  of 
the  party  entitled. 

Holland  v.  Cruft,  3  Gray,  187 ;  see  Mondel  v. 
Steel,  8  M.  &  W.  858,  872. 

In  fact,  the  supreme  court  of  Wisconsin  under* 
stood  the  bill  to  be  for  a  reformation  of  the 
deed  only.  In  the  opinion  it  is  said:  ''The 
cause  or  matter  of  complaint  to  relieve  him, 
from  which  the  ocnnplainant  filed  his  bill  in  this 
cause,  originated  in  a  mistake  committed  in 
the  descriptive  part  of  the  deed  executed  oo 
Dee.  18,  1837,"  etc.;  and  then  it  is  said  that 
the  cause  for  such  a  bill  had  occurred,  and  waa 
complete  upon  the  delivery  of  the  defective 
deed. 

The  decree  of  the  Supreme  Gourt  affirmed 
the  decree  of  the  court  below  as  to  Kane,  Waldo, 
and  Brown,  and  reversed  it  as  to  all  the  rest; 
by  which  the  court  doubtless  meant  to  affirm 
the  decree  so  far  only  as  it  determined  the 
matters  in  issue.  Brown  had  disclaimed,  and 
his  disclaimer  was    not    controverted.    Kane 


will  not  reinvest  the  title,  yet  It  Is  competent  for 
one  wbo  has  granted  land  to  A,  to  convey  the  same 
land  to  B  for  a  valuable  consideration,  and  by  the 
consent  and  agreement  of  A;  and  eonity  will  re- 
strain A  from  setting  up  his  title  against  B.  Den- 
nison  V.  Ely.  1  Barb.  610 ;  Schut  v.  Large,  0  Barb. 
378. 

Surrender  or  destruction  of  a  deed  duly  executed 
and  delivered  will  not  devest  the  estate  conveyed 
by  It  Nicholson  v.  Halsey,  1  Johns.  Ch.  417 ;  Far- 
ssall  V.  Shirts,  64  Barb.  99 ;  Cranmer  v.  Porter.  41 
CsL4e2. 

The  cancelatloa  or  destruction  of  a  deed  once 
4iily  executed  and  delivered,  so  as  to  become  oper- 
ative, is  utterly  Ineffectual  to  reinvest  the  title  in 
the  grsator,  even  though  Intended  so  to  operate  by 
the  parties.  To  prodnce  this  effect,  there  mast  be 
a  reconveyance  or  a  decree  of  cancelation.  Glr^ 
Bon  V.  Davis,  86  Ala.  589 ;  Carver  v.  McNulty.  89 
Pa.  8t  478;  Schaeffer  v.  TIthlan,  17  Ind.  468; 
Chessman  v.  Whlttemore,  23  Pick.  281 ;  Blfener  v. 
Qiiirman,  68  Pa.  818. 

t^urrender  of  a  deed  given  on  a  secret  trust,  does 
Cv  How. 


not  devest  the  title  nor  free  the  trustee  from  the 
trust     Kimball  v.  Grelg,  47  AU.  280. 

Tearing  off  the  names  of  the  grantors  In  a  deed 
with  the  mutual  consent  of  all  parties,  will  not  op- 
erate to  reinvest  the  title,  although  done  under  the 
supposition  that  such  will  be  the  effect  Steel  v. 
Steel,  4  AUen,  417. 

Canceling  of  an  unrecorded  deed,  by  agreement 
of  the  paraes,  with  Intent  thereby  to  revest  the 
title  In  the  grantor,  as  between  them  and  all  subse- 
quent claimants  under  them.  Is,  In  some  of  the 
states,  permitted  to  operate  as  a  reconveyance  and 
revest  the  title  In  the  grantor.  Mussey  v.  Holt  24 
N.  H.  248:  Nason  v.  Grant  21  Ma  16iO:  Paulks  v. 
Bums^  16  N.  J.  Bq.  250 ;  Beauchamp*s  Will,  4  T.  B. 
Mon.  861 ;  see,  also.  Parrar  v.  Farrar.  4  N.  H.  191 ; 
Commonwealth  v.  Dudley,  10  Mass.  408 ;  Barrett  v. 
Thomdlke,  1  Greenl.  78. 

Where  one  voluntarily  surrenders  a  deed  to  be 
destroyed,  he  cannot  afterwards  avail  himself  of 
any  obscurity  or  uncertain^  in  Its  contents.  Jack- 
son y.  Gardner,  8  Jolms.  894. 
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SUPBEBCE  COUBT  OF  THE  UNITED  STATES. 


Deo.  Tkbm, 


and  Waldo  had  insisted  upon  the  statute  of 
limitations  of  ten  years,  applicable  to  remedies 
for  mistakes;  and  the  decree  of  the  court  below 
and  the  court  above,  gave  them  the  benefit  of 
it.  A  decree  was  entered  against  Tweedy,  be- 
cause he  had  not  pleaded  the  statute. 

The  plaintiff  submits,  therefore,  that  the 
plaintiff's  equitable  title  to  have  relief,  on  ac- 
count of  the  mistake  in  the  second  deed,  Dun- 
bar to  Montague,  and  the  deed  Montague  to 
Fisk,  were  the  only  matters  in  issue  in  that 
suit,  and  that  he  failed  to  sustain  his  suit 
against  Kane  and  Waldo,  only  upon  the  ground 
that  that  remedy  was  barred  by  the  statute. 
This  furnishes  no  bar  to  any  other  remedy 
which  he  seeks,  and  no  decree  which  the  court 
could  enter  would  bar  the  present  suit. 

Bainhrigge  v.  Baddeley,  2  Ph.  Ch.  705; 
Mason* 8  Exra.  v.  Alston,  9  N.  Y.  28;  Callander 
V.  Dittrich,  4  Scott,  N.  K.  682;  KeUey  v.  Mur- 
phy, 26  Pa.  78 ;  Buttrick  v.  Holden,  8  Cush.  233; 
Pleasants  v.  ClePients,  2  Leigh.  474;  Hotchkiss 
V.  ^ioholSj  3  Day,  138;  Mo^'amara  v.  Arthur, 
2  Ball.  St  B.  353 :  Lessee  of  Wright  v.  Deklyne, 
Pet.  C.  C.  198.  202. 

(a)  The  opinion,  therefore,  expressed  by  the 
judge  respecting  the  risht  of  Montague  and  the 
plaintiff  to  assert  a  title  at  law  under  the  first 
deed,  may  be  regarded  only  as  a  mere  dictum. 

(b)  As  to  the  3-16,  the  plaintiff  could  not  set 
up  a  legal  title  under  the  first  deed,  when  the 
bill  was  filed,  unless  the  deed  of  1837  covered 
the  whole.  He  obtained  Montague's  quitclaim 
deed  bv  fllinff  that  bill.  He  waji,  tnerefore, 
remediless  at  law,  unless  the  description  in  the 
deed  from  Montague  to  Fisk  were  construed  to 
pass  the  legal  title  to  all  the  northeast  quarter 
21,  and  the  plaintiff  was  not  contending  for 
that  construction  in  that  case,  because  he  was 
not  then  asserting  his  legal  title. 

After  all  the  discussion  which  the  court  saw 
fit  to  offer  upon  that  subject,  its  view  of  com- 
plainant's case  was  ''entirely  based  upon  a 
mistake  made  in  the  description  contained  in 
the  deed  from  Dunbar  to  Montague,  dated 
Dec.  18,  1837,  and  not  at  all  affected  by  the 
cancelation  of  the  prior  deeds,  showing  that  all 
the  opinion,  excepting  the  first  deed,  was  extra- 
judicial. 

Palmer  v.  Temple,  9  A.  ft  E.  521 ;  University 
T.  Moult  shy,  2  Jones,  £q.  (N.  C.)  241;  V,  E, 
Bank  v.  Lewis,  8  Pick.  113. 

(o)  It  is  clear  that  the  decree  of  a  court  of 
equity  cannot  be  evidence  of  a  legal  title,  or 
operate  as  a  bar  to  an  action  of  ejectment. 

Rickey  v.  Stewart,  3  How.  750;  Ifeafie  t. 
Neafie,  7  Johns.  Ch.  4. 

(d)  Even  if  the  issue  had  been  the  same,  the 
decree  would  be  no  estoppel,  because  the  object 
of  the  suit  waa  different 

Behrens  v.  Hieveking,  2  N.  Y.  Cr.  602. 

(e)  Decision  of  the  court  of  Wisconsin 
founded  upon  the  statute  of  limitations  of  that 
state,  does  not  bar  a  suit  in  the  courts  of  the 
United  SUtes. 

Pease  v.  Peek,  18  How.  595;  Union  Bank  v. 
Jolly,  18  How.  503;  Suydam  v.  Broadnaw,  14 
Pet.  67. 

The  second  branch  of  the  case  relates  to  the 
title  of  the  plaintiff  in  lot  one,  and  what  is 
claimed  by  the  defendant  to  be  lot  six. 

The  question  arising    is    whether  any  valid 
and  binding  partition  naa  been  made. 
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The  plaintiff  claims  that  in  these  proceedings 
the  circuit  court  of  the  first  circuit  in  Wiscon- 
sin, exceeded  its  jurisdiction. 

D'Arcy  v.  Ketohum,  11  How.  166. 

It  does  not  follow,  because  a  court  has  au- 
thority to  render  a  judgment  in  a  cause,  that 
any  jud^ent  which  it  may  render  in  that  cause 
is  within  its  jurisdiction,  and  therefore,  if 
wrong,  merely  erroneous. 

8  How.  542;  11  Pick.  503. 

It  is  a  familiar  principle  of  law.  that  any 
court,  when  it  is  in  the  exercise  oi  a  special 
jurisdiction  conferred  by  statutes,  and  quoad 
noo  like  an  inferior  court.  The  statutory  bar 
must  appear  by  the  proceedings  to  have  been 
strictly  pursued. 

Thatcher  v.  Poicell,  6  Wheat.  119;  Shriver  v, 
Ijynn,  2  How.  43 ;  Williamson  v.  Berry,  8  How. 
495 ;  Watson  v.  Bodell,  14  M.  ft  W.  69 ;  Shivere 
V.  Wilson,  5  Harr.  ft  J.  133 ;  Gittings  v.  HaU,  1 
Harr.  ft  J.  23;  Johnson  t.  Kroner,  2  H.  ft  McH. 
243;  Jackson  v.  Brown,  3  Johns.  459;  Denning 
V.  Corwin,  11  Wend.  647;  Mayhew  v.  Davis,  4 
McLean,  219;  Hardy  v.  Summers,  10  Gill  ft  J. 
323;  Boswell  v.  OHe,  9  How.  336,  348;  4  Mo- 
Lean,  262. 

Upon  these  principles  the  plaintiff  alleges 
that  the  jud^ent  and  proceedmffs  in  the  ad- 
mitted partition  are  void,  and  he  afiegea  further, 
that  no  partition  has  ever  been  completed. 

See  Elliott  y.  Peirsol,  1  Pet.  840;  Wileom  t. 
Jaekeon,  13  Pet.  611;  Reg.  t.  Bt.  George,  4  EL 
ft  B.  520,  526. 

The  action  of  the  aupreme  court  of  Wiscoa- 
sin  upon  the  appeal,  except  that  part  revert- 
ing the  decree  ox  the  drcmt  court  estaUishing 
the  acts  of  surveyor,  cannot  serve  to  cure  any 
of  the  defects  of  jurisdiction. 

Pease  y.  Peck,  18  How.  598;  Laiham  y.  Bd- 
gerton,  9  Cow.  227 ;  Carroll  y.  Carroll,  16  How. 
275. 

Upon  the  third  branch  of  the  case,  the  plain- 
tiff claims  the  sale  by  the  administrator  of  Dan- 
bar  is  void,  because  the  guardian  had  not  been 
appointed  to  protect  the  interests  of  his  minor 
children. 

Laws  of  Wis.  1839,  p.  817,  |  29;  p.  326,  |  4; 
p.  211,  §  97 ;  p.  298,  |  18;  Messinger  Y.  Kintner, 
4  Binn.  97;  Smith  y.  Rice,  11  Mass.  607;  Bet^ 
neti  V.  EamiU,  2  8ch.  ft  Lef.  666,  677. 

Mr,  James  8.  Brown*  for  the  defendant  in 
error; 

1.  Can  a  man  who,  receiving  the  deed  of  some 
piece  of  land,  Yoluntarily  destroys  it  and  re- 
sorts to  parol  proof  of  its  ccmtents  and  of  the 
extent  of  the  grant  to  him,  thus  obtaining  bj 
indirection  what  the  law  prohibits?  We  & 
not  deny  that  the  title  vested  by  a  deed  cannot 
be  revested  bY  its  destruction,  nor  do  we  deny 
that  the  contents  of  the  lost  deed  could  be 
proven  by  parol ;  but  when  a  partY  seeks  to  re- 
cover real  estate,  he  must  establiaii  his  title  by 
legal  proof.  If  it  was  evidenced  by  a  deed,  and 
the  deed  be  not  produced,  he  must  show  ita  loss 
without  his  default,  or  he  will  be  prohibited 
from  givinff  parol  proof  of  its  contents.  In 
this  case,  the  testimony  of  the  plaintiff  shows 
that  it  was  destroyed  by  the  grantee  voluntar- 
ily, with  the  very  object  of  preventing  its  use  as 
testimony.  He,  therefore,  was  excluded  by  bis 
own  act,  in  destroying  the  highest  evidence, 
from  a  resort  to  secondary  evidence. 

Farrar  y.  Farrar.  4  N.  H.  491. 
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Thif  was  eitablished  by  the  supreme  eoort  of 
Wisconsiii,  as  a  rule  of  risht  and  title  between 
these  Tery  parties,  and  toe  plaintiff  is  bound 
bjit 

Pmrker  y.  Kane,  4  Wis.  12. 

2.  All  the  questions  raised  by  the  plaintiff  in 
his  suit  of  ejectment  have  been  decided  against 
him  in  the  state  courts  and  the  highest  tribu- 
nals of  the  state. 

A  suit  was  instituted  for  the  partition  of  lots 
one  and  six,  in  which  both  the  plaintiffs  in  this 
suit  and  the  grantor  of  the  defendant,  were 
parties. 

See  Rev.  Stat,  of  Wis.  49,  p.  570. 

Counsel  reviewed  the  proceedings  in  this 
action,  and  contended  that  they  were  final. 

3.  A  bill  for  the  partition  of  the  southwest 
40  acres  was  filed,  in  which  Kane  and  Parker 
were  parties. 

For  the  purpose  of  enabling  the  court  prop- 
erly to  adjudicate  upon  the  interests  of  the  par- 
ties, and  of  establishing  his  rights  to  the  ten 
acres  in  question  in  this  ejectment  suit,  Parker 
filed  his  bill  in  chancery,  in  the  nature  of  a 
cross-bill,  setting  forth  substantially  the  same 
facts  upon  which  he  here  seeks  to  recover. 

To  this  bill  Kane  and  others  filed  answers, 
and  a  decree  was  entered  confirming  the  title 
of  Kane*,  under  the  deed  of  the  guardian,  and 
also  disaffirming  every  right  of  rarker  under 
the  alleged  deed  from  Dunbar. 

From  this  decree  the  plaintiff  in  this  suit 
< Parker)  appealed  to  the  supreme  court  of  Wis- 
consin; ana  by  them  the  decree  of  the  court 
below  was  affirmed  as  to  ELane,  and  the  whole 
matter  was  thereby  disposed  of. 

Pitrker  v.  Kane,  4  Wis.  1. 

The  whole  matter  thereby  became  tee  adju- 
diooto,  and  no  ooiurt  can  collaterally  set  aside 
those  decrees.  Gould  v.  Stantan^  Id  Ck>nn.  12; 
Wendell  v.  Lewie,  6  Paige,  233;  Woodruff  v. 
Cooib,  2  Edw.  Gh.  269;  Bank  of  the  XJ.  S.  v. 
Beverly,  1  How.  134 ;  Kerr  v.  WatU,  6  Wheat 
550;  Hopkine  v.  Lee,  6  Wheat.  109;  Waehing- 
Urn  Bridge  Co,  v.  Stewart,  3  How.  413;  Out- 
ram  ▼.  Morevcood,  3  East,  346;  Eaetmwre  v. 
Lawe,  5  Bing.  N.  C.  450;  Ma/noKeeter  MiUe, 
Doug.  222. 

And  this  court  has,  in  cases  where  adjudica- 
tions have  been  made  bv  inferior  tribunals, 
recc^nized  the  necessity  of  leaving  titles  undis- 
turMd. 

Origncn  v.  Aetor,  2  How.  819;  see,  also,  U. 
8.  V.  Booth,  21  How.  506;  Haekell  v.  Baoul,  1 
McCord  Ch.  22;  Kennedy  v.  Meredith,  4  Mon. 
400;  Campbell  v.  Prtce,  3  Munf.  227;  White  v. 
Atkinson,  2  Call.  376;  Dodd  v.  Aetor,  2  Barb. 
Ctk,  395;  Schurmann  v.  Weatherhead,  1  East, 
541 ;  Dotmer  v.  Crose,  2  Wis.  371 ;  Cole  v.  Clark, 

3  Wis.  329. 

6.  The  grantor  of  the  defendant  was  a  pur- 
chaser in  good  faith  at  the  sale  by  che  guardian. 
The  Stat,  of  Wisconsin  protected  him  against 
an  unrecorded  deed. 

Rev.  Stat.  1849,  p.  329,  (  24;  Rev.  SUt.  1839, 
p.  180,  (  10. 

The  language  of  the  statute  is  so  strong  as 
almost  to  exclude  the  question  sometimes  raised 
as  to  judicial  sales;  but  the  effect  given  bv 
statute  to  the  deeds  both  of  guardian  and  ad- 
ministrator, places  them  in  the  same  condition 
with  deeds  by  parties. 
22  How.  U.S.  Book  16. 


Rev.  SUt  1849,  p.  420,  (  58;  Rev.  Stat  183*9, 
p.  284,  S  21 ;  p.  316,  S  25. 

6.  At  the  hearing,  an  objection  to  the  sale  by 
the  administrator  was  made,  because  no 
guardian  had  been  appointed  by  the  court  to 
represent  the  minor  heirs.  Our  answer  to  this 
is  that  all  the  steps  prescribed  by  the  statutes 
are  conceded  to  have  been  taken,  and  that  the 
appointment  of  the  ffuardian  for  that  purpose 
was  not  required.  The  administrator  repre- 
sented the  estate. 

Rev.  Stat  1830,  p.  316;  Grignon  v.  Aetor,  2 
Hovr.  319. 

Mr  Justice  Oampbell  delivered  the  opinion 
of  the  court: 

The  plaintiff  sued  in  ejectment  to  recover 
certain  parcels  of  land  induded  in  the  north- 
east fractional  quarter  of  section  twenty-one, 
in  township  seven  north,  of  ran^  twenty-two 
east,  in  the  district  of  lands  subject  to  sale  at 
Green  bay,  and  are  situated  in  the  city  of  Mil- 
waukee. 

The  fractional  quarter  is  subdivided  into 
three  lots.  Lot  number  one  is  north  of  a  line 
running  east  and  west,  that  bisects  the  quarter 
section;  lot  number  six  corresponds  io  the 
southeast  quarter  of  the  quarter  section;  and 
the  third  lot  is  a  tract  of  forty  acres,  sind  is 
known  as  the  southwest  quarter  of  the  northeast 
quarter  of  the  section,  township  and  range  above 
mentioned. 

A  natent  issued  to  WOliam  B.  Dunbcur  for  this 
fractional  quarter,  in  1837,  from  the  United 
States,  in  which  the  land  is  described  as  "the 
lot  number  one,  and  south  half  of  the  north- 
-east quarter  of  section  twenty-one,  in  [*12 
township  number  seven  north,  of  range  twenty- 
two  east,  of  the  district  of  lands,"  e&  In  the 
same  year,  Dimbar  and  wife  convejred  to  Rich- 
ard Montaffue  "one  equal  undivided  fourth  part 
of  the  following-described  parcel  or  tract  of 
land,  vie,:  Lota  one  (1)  and  six  (6),  being  a 
part  of  the  northeast  quarter  lying  east  o)  the 
Milwaukee  river,  in  section  number  twenty-one, 
in  township  number  seven  (7)  north,  of  range 
twenly-two  east,"  etc 

The  plaintiff,  upon  the  trial  of  the  cause  in 
the  district  court,  connected  himself  with  this 
deed  (which  was  duly  recorded)  bv  legal  con- 
vevances.  Besides  the  title  under  uiis  deed,  he 
exhibited  a  title  from  Dunbar  and  wife  to  an  un- 
divided fourth  of  the  whole  fraction;  all  of 
which  lies  east  of  Milwaukee  river.  That  the 
plaintiff  had,  at  one  time,  a  title  to  an  undivid- 
ed half  of  lots  one  and  six,  was  not  disputed; 
but  his  claim  to  an  undivided  fourth  of  the 
southwest  quarter  of  the  fraction,  under  the 
deed  of  Dunbar  to  Montague,  was  a  matter  of 
controversy. 

The  defendant  connected  himself  with  the 
patent  of  Dunbar,  by  showing  a  sale  by  the  ad- 
ministrator of  his  estate,  under  the  authority  of 
the  court  of  probate  of  Milwaukee,  of  an  undi- 
vided one  half  of  the  entire  fractional  quarter 
patented  to  him,  and  a  sale  and  conveyance  by 
the  ffuardian  of  the  heirs  of  Dunbar,  of  an  un- 
divided fourth  part  of  the  southwest  quarter  of 
the  fraction,  imder  a  decree  of  the  circuit  court 
of  Milwaukee,  sitting  in  chancery,  and  a  pur- 
chase by  persons  under  whom  he  claims. 

The  defendant,   to  repel  the  daim  of  the 
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plaintiff  to  mnj  Interest  in  the  land  postesaed  by 
him  in  lota  numbers  one  and  six,  produced  the 
record  of  proceedings  and  decrees  m  the  circuit 
court  of  Milwaukee  county,  in  chancei^,  for  the 
partition  of  those  lots  among  the  plaintiff  and 
his  co-tenants,  with  the  latter  of  whom  the  de- 
fendant is  a  privy  in  estate.  This  record  shows 
that  a  petition  was  made  by  the  co-tenants  of 
the  plaintiff  for  a  partition  of  these  lots,  accord- 
ing to  their  rights  and  interests.  The  plaintiff 
was  made  a  party,  appeared  and  answered,  and 
there  was  a  aeoretal  order  for  a  partition.  Ck>m- 
missioners  were  appointed  to  oivide  the  lota, 
13*]  who  made  *a  report  to  the  court  that  ap- 
pointed Uiem.  That  the  plaintiff  made  objec- 
tions to  the  proceedings;  was  overruled,  and 
afterwards  appealed  to  the  Supreme  Court. 
That  the  Supreme  Court  revised  the  prooeedinjo^ 
of  the  circuit  court,  and  affirmed  its  decree  in 
the  most  important  particulars,  and  gave  some 
directions,  wnich,  being  fulfilled  to  the  satisfac- 
tion of  the  circuit  court,  a  final  order  of  con- 
firmation, and  to  ve»t  the  title  in  the  parties  to 
their  several  allotments,  was  made. 

The  ^aintiff  objects  to  these  proceedings : 

Ist.  That  there  was  no  authority  to  make  a 
several  partition  between  the  complainants. 
2d.  There  was  no  authority  to  make  a  partition 
subjecting  the  land  set  off  as  his  share  to  an 
easement.  8d.  There  was  no  authority  to  make 
a  partition  bv  a  plat,  without  the  establishment 
of  permanent  monuments.  4th.  There  was  no 
reference  to  a  proper  person  to  inquire  into  the 
situation  ol  the  premises,  after  the  decree  set- 
tling the  rights  of  the  parties.  5th.  The  com- 
missioners had  no  power  to  set  apart  and  desig- 
nate any  portion  of  the  land  for  sale,  as  they  un- 
dertook to  do.  6th.  The  court  did  not  ascertain 
and  distinctly  declare  whether  any  part  or  what 
part  should  be  sold;  but  its  language  was  hypo- 
thetical and  uncertain.  All  the  subsequent  pro- 
cedmgs  must  fall,  for  want  of  the  foundation  of 
such  a  decree.  7th.  It  does  not  appear  that  all 
the  commissiooers  met  together,  in  the  perform- 
ance of  thor  several  duties,  as  required  by  the 
statute. 

The  statutes  of  Wisconsin  provide  for  the  par- 
tition of  estates  held  in  common,  by  a  bill  in 
equity,  filed  in  the  circuit  court  of  the  county  in 
which  the  land  is,  and  for  sale  of  the  premises 
when  a  partition  would  be  prejudicial  to  the 
owners.  The  eourt,  upon  the  hearing,  may  de- 
termine and  declare  the  rights,  titles,  an  inter- 
ests of  the  parties  to  the  proceedings,  and  order 
a  partition.  It  may  appoint  commissioners  to 
execute  the  decree,  who  are  re<}uired  to  make  an 
ample  report  of  their  proceedings  to  the  court, 
in  vrfdch  it  can  be  confirmed  or  set  aside. 
When  a  partiti<m  is  completed,  the  court  may 
enter  a  decree;  and  thereupon  the  partition  is 
declared  to  be  "firm  and  effectual  forever,"  and 
"to  bind  and  conclude"  all  the  parties  named 
therein. 

14^]  *The  decrees  are  subject  to  the  revising 
power  of  the  supreme  court.  In  reference  to  the 
Dbjections  made  by  the  plaintiff,  it  is  sufficient  to 
say  that  some  of  them  were  made  in  the  courts 
of  Wisconsin  without  effect,  and  all  mig^t  have 
been  urged  there  at  a  proper  stage  in  the  pro- 
oeedings.    Kane  v.  Parker^  4  Wis.  123. 

Thai  it  sufficiently  appears  that  the  subject 
was  within  the  jurisdieUon  of  those  courts,  and 
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the  proper  parties  were  before  them;  and  thla 
court,  conformably  to  their  estaUished  doctrine, 
acknowledge  the  validity  and  binding  operation 
of  these  orders  and  decrees,  and  determme  that 
this  court  cannot  inquire  whether  errors  or  ir- 
regularities exist  in  them  in  this  collateral  ac- 
tion. Thompson  v.  Tolmie,  2  Pet.  157 ;  Origncn 
V.  AMtor,  2  How.  319;  Beauregard  v.  New  Or- 
leans,  18  How.  407. 

At  the  time  that  the  partition  of  lots  numbers 
one  and  six  was  sought  for,  a  petition  was  filed 
in  the  same  court  by  the  same  parties  for  a  par- 
tition of  the  southwest  quarter  of  the  fraction- 
al quarter  section  described  in  Dunbar's  patent. 
The  plaintiff  had  an  acknowledged  interest  in 
that  parcel,  independently  of  hu  claim  under 
Montague,  and  was  made  a  par^  to  that  suit. 

In  Ms  answer  to  the  petition  he  refers  ta 
this  claim  under  Montague,  and  the  mesne  con- 
veyances that  connect  him  with  the  deed  of  Dun- 
bar to  Montague.  He  stated  that,  it  beinff  un- 
certain whether  that  deed  of  Dunbar  would  be 
sustained  as  sufficient  by  the  court  to  convey  a 
legal  title  to  a  fourth  part  of  that  parcel,  he  de- 
signed to  file  a  bill  in  equity,  for  the  purpose  of 
having  his  title  ascertained,  and  to  have  his  con- 
veyances reformed,  if  need  be,  so  that  his  olaim 
under  that  deed  could  be  established  and  con- 
firmed. In  the  same  month  he  filed  in  the  same 
court  a  bill  in  equity  against  the  heirs  of  Dun- 
Dar  and  their  guardian,  and  the  purchasers  un- 
der the  decrees,  obtained  by  the  administrator 
and  ffuardian,  for  the  sale  of  the  parcels  in  the 
f racuonal  quarter  described  in  Dunbar's  patent. 

He  charges  in  this  bill  that  Montague  waa 
equally  interested  with  Dunbar,  at  the  date  of 
his  entry  in  the  land  office,  in  the  entire  frac- 
tion, and  furnished  the  money  for  the  purpose 
of  *making  it;  that  Dunbar  gave  to  Mon-  [*15 
tague  a  deed  for  one  half,  according  to  the  de- 
scriptioa  in  the  certificate  of  purchase  fnMn  the- 
register  of  the  land  office.    That  by  a  subae- 

?[uent  contract  his  interest  was  reduced  to  one 
ourth.  That  his  first  deed  not  being  recorded, 
he  surrendered  it  to  Dunbar,  who  destroyed  it. 
That  the  deed  for  the  fourth  part  was  niade  to 
fulfill  the  agreement  for  title  to  a  fourth  of  the 
whole  fraction;  and  that  Dunbar  lepresented 
this  deed  to  be  sufficient,  and  during  lus  life  ao- 
knowledged  that  it  was  sufficient,  and  that  Mon- 
tague was  a  joint  and  equal  owner  with  him. 

lie  avers  that  these  facts  constitute  him  the 
owner  of  one  fourth  of  the  entire  fracti<in,  eith- 
er at  law  or  in  equitv.  He  refers  to  tiie  sales 
of  a  larger  interest  than  they  reallv  owned,  by 
the  heirs  of  Dunbar,  through  their  guardian, 
and  to  the  pendency  of  the  suits  of  partition. 
He  prays  that  the  court  will  re<^uire  the  defend- 
ants in  the  bill  to  release  their  title  to  the  inter- 
est embraced  in  his  claim,  and  that  his  convey- 
ances may  be  reformed,  if  need  be,  to  express 
his  leffal  and  equitable  righu;  but  if  the  court 
should  decide  that  the  guardian  of  the  children 
of  Dunbar  had  conveyed  a  good  and  valid  title 
as  against  him,  he  prayed  for  a  personal  decree 
for  the  proceeds  of  his  sale.  He  also  prayed 
that  this  suit  might  be  heard  with  the  partition 
suit  of  the  claimants  under  Dimbar's  adminis- 
trator and  the  guardian,  and  for  all  general  and 
equitable  relief. 

The  purchasers  asserted  in  their  answers  the 
superiority  of  their  legal  and  equitable  title,  and 
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pleaded  that  they  were  bona  fide  purchasers, 
and  all,  except  one,  also  pleaded  the  statute  of 
limitations.  The  guardian  answered,  that  be 
had  mode  the  sale  in  good  faith,  under  a  valid 
decree,  and  under  the  heliet  that  his  wards  were 
entitleid  to  the  estate. 
The  circuit  court,  upon  the  pleadings  and 

S roofs,  dismissed  the  bill  of  the  plaintSf,  and 
eclared  in  the  decree  that  the  defendants  had 
a  valid  title  as  bona  fide  purchasers,  not  affect- 
ed by  the  registered  deed  from  Dunbar  to  Mon- 
tague. 

TfTom  this  decree  the  plaintiff  appealed  to  the 
Supreme  Court.  That  court  affirmed  the  decree 
of  the  circuit  court  as  to  all  the  purchasers  ex- 
16*]  cept  one.  They  say  the  plaintiff  is  *not 
entitled  to  relief  under  the  first  deed  of  Dunbar 
to  Montague,  which  had  been  destroyed;  for, 
admitting  that  the  destruction  of  the  deed  did 
not  disturb  the  title,  nevertheless,  in  view  of 
the  statute  of  frauds,  and  the  rule  of  evidence 
that  statute  established,  a  grantee  in  a  deed, 
who  had  voluntarily,  and  without  fraud  or  mis- 
take, destroyed  his  deed,  could  not  establish  his 
title.  One  of  the  purchasers,  who  had  notice  of 
the  plaintiff's  claim,  and  had  failed  to  plead  the 
statute  of  limitations,  was  decreed  to  release  his 
title  to  the  plaintiff,  and  the  guardian  was  re- 
quired to  account  to  him  for  the  price  he  had 
received.  Parker  v.  Kane,  4  Wis.  1.  The  de- 
fendant is  a  privy  in  estate  with  the  suooessful 
litigants  in  this  cause,  and  relies  upon  the  de- 
cree as  a  bar. 

We  have  seen  that  the  jurisdiction  of  the  dr- 
euit  court  of  Milwaukee,  under  the  statute  of 
Wisconsin,  in  matters  of  partition,  extends  to 
the  ascertainment  and  determination  of  the 
rights  of  the  parties  in  matters  of  partition,  and 
ihkt  its  decree  is  final  and  effectual  for  their  ad- 
justment. That  court  is  also  clothed  with  pow- 
er, at  the  suit  of  a  person  having  a  legal  title 
and  possession,  to  call  any  claimant  before  it, 
to  quiet  a  disputed  title.  Rev.  Stat.  Wis.  573, 
120;  417,  S  34. 

The  bill  seems  to  have  been  framed  on  the 
distinct  and  declared  purpose  of  obtaining  from 
the  courts  of  Wisconsin  an  authoritative  decla- 
ration of  the  legal  as  well  as  equitable  rights  of 
these  parties  under  their  conflicting  titles,  with 
a  view  to  the  partition  of  the  entire  fractional 
quarter  section,  suits  for  which  were  then  pend- 
ing; and  the  prayer  of  the  bill,  that  if  the  con- 
veyance of  the  guardian  "passed  a  good  and  val- 
id title  against  the  plamtiff,"  uiat  then  he 
might  be  indemnified  by  a  decree  for  the  pro- 
ceeds of  the  sale  in  the  hands  of  the  guardian, 
submitted  the  legal  as  well  as  the  equitable  rela- 
tions of  the  parties,  under  their  respective 
titles,  to  the  judgment  of  the  court 

The  reversal  of  the  decree  of  the  circuit  court 
by  the  supreme  court,  and  their  decision  that 
the  guardian  should  account  for  the  proceeds  of 
the  sale  in  his  hands,  is  a  direct  response  to  this 
prayer,  and  implies  that  the  recorded  deed  of 
Dunbar  to  Montague  did  not  convey  a  legal  title 
17*]  to  this  fraction.  'We  question  whether 
the  voluntary  dismissal  of  the  bill,  as  to  Mar- 
tineau,  the  s^ardian,  subsequent  to  its  return 
in  the  circuit  court,  will  qualify  this  decree,  or 
limit  its  effect  as  res  judicata  of  the  legal  right. 
30  Mifis.  66;  2  Freem.  Ch.  158;  9  Simon,  411; 
Eng.  Orders  in  Ch.  1845,  n.  117. 

In  Great  Britain,  a  chancellor  might  have 
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conbidered  this  as  a  case  in  which  to  take  the 
opinion  of  a  court  of  law,  or  to  stay  proceed- 
ings in  the  partition  and  cross  suits  until  an 
action  of  law  had  been  tried,  to  determine  the 
legal  title.  Rooheeier  v.  Lee,  1  McN.  k  G.  467 ; 
Clapp  V.  Bromagham^  9  Cow.  530.  But  such  a 
proceeding  could  not  be  expected  in  a  state 
where  the  powers  of  the  courts  of  law  and  equi- 
ty are  exercised  by  the  same  persons.  The  par- 
ties to  this  ejectment  and  the  suit  in  chancery 
court  of  Wisconsin  are  the  same,  or  are  privies 
in  estate.  The  same  parcel  of  land  is  the  sub- 
ject of  controversy,  and  the  object  of  the  suit, 
if  not  identical,  is  dosely  related. 

The  object  of  the  bill  in  chancery,  as  we  have 
seen,  was  to  obtain  from  the  coiurt  a  decision 
upon  the  legal  and  equitable  titles  of  the  plain- 
tiff, with  the  immediate  view  to  a  partition.  If 
the  decision  had  been  made  in  his  favor,  it  is 
true  that  a  change  of  possession  would  not  have 
taken  place,  as  an  immediate  consequence,  but  it 
would  nave  conclusively  established  the  right  oi 
the  plaintiff,  either  in  an  action  of  ejectment  or 
upon  a  writ  of  right. 

The  object  of  the  suit  of  the  plaintiff  in  chan- 
cery was  to  obtahi  a  reception  of  the  suffi- 
ciency of  his  deeds,  as  entitling  him  to  the  land, 
or  to  supply  their  defects,  or  to  afford  him  in- 
demnity, by  subjecting  the  price  that  his  adver- 
saries had  paid  for  the  land  to  a  tortious  vendor 
having  the  legal  title. 

The  object  of  the  ejectment  suit  is  to  recover 
the  land  by  means  of  the  title  disclosed  in  the 
deeds.  A  portion  of  the  judges  find  in  the  two 
suits  eandem  causatn  petendt,  and  that  the  de- 
crees of  the  circuit  and  supreme  courts  of  Wis- 
consin embraced  the  decision  of  the  same  ques- 
tions, and  are  conclusive  of  this  controversy. 
Bank  of  17.  fif.  v.  Beverly,  1  How.  135.  But  if 
the  plaintiff  is  not  concluded  bv  the  proceedings 
of  the  *courts  of  Wisconsin,  the  question  [*18 
arises,  whether  his  le^l  title  will  support  his 
claim  to  the  interest  in  the  southwest  quarter 
of  the  fraction. 

The  first  deed  from  Dunbar  to  Montague  was 
destroyed  before  the  second  was  made,  and  it 
never  was  placed  upon  record.  The  decree  of 
the  courts  of  Wisconsin  shows  that  the  purchas- 
ers of  the  ffuardian  were  bona  fide  purchasers 
without  notice.  That  deed  is,  therefore,  inoper- 
ative, under  the  statutes  of  Wisconsin,  in  rela- 
tion to  the  registry  of  deeds.  Territorial  stat- 
utes of  Wisconsin,  179,  i  10;  Rev.  Stat,  of  Wis. 
329,  350.  \\  24,  34,  35. 

We  agree  with  the  supreme  court  of  Wiscon- 
sin, that  the  recorded  deed  from  Dunbar  to  Mon- 
tague did  not  convey  any  part  of  the  fractional 
quarter,  except  that  contained  in  lots  numbers 
one  and  six.  Lot  number  one  is  a  subdivision 
of  the  fractional  quarter  section,  and  is  desig- 
nated in  the  plat  of  survey,  as  well  as  in  the  pat- 
ent. Lot  number  six  is  referred  to  in  the  plead- 
ings and  proofs  as  a  known  and  recognized  par- 
ed, corresponding  with  an  official  subdivision; 
and,  upon  referring  to  the  official  surveys  in  the 
generaJ  land  office,  we  find  that  it  is,  as  we  had 
supposed  it  fr<mi  the  evidence  in  the  record  to 
be,  noted  there.  The  deed  of  Dunbar  designates 
these  subdivisions  as  the  corpus  of  his  convey- 
ance; and,  as  a  further  description,  adds,  "be- 
ing that  part  of  the  northeast  quarter  lying  east 
of  the  Milwaukee  river." 

These  lots  lie  east  of  the  Milwaukee  river,  but 
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there  is  within  the  fractional  quarter  a  tract 
equally  distinct,  and  marked  at  lota  numberH 
one  and  six^  and  this  fact  haa  occasioned  this 
eontroversy.  The  description  of  the  property 
conveyed  as  lots  numbers  one  and  six  of  the 
fractional  quarter  is  a  complete  identification  of 
the  land,  having  reference  to  the  official  surveys 
of  the  United  States,  according  to  which  their 
sales  are  made.  The  more  general  and  less  defi- 
nite description  cannot  control  this;  but  what- 
ever is  inconsistent  with  it  will  be  rejected,  un- 
less there  is  something  in  the  deed,  or  the  local 
situation  of  the  property,  or  of  the  possession 
enjoyed,  to  modify  the  application  of  this  rule. 
It  cannot  be  controlled  by  the  declarations  of 
the  parties,  or  by  proof  of  the  negotiations 
19*  ]  *or  agreements  on  which  the  deed  was  exe- 
cuted. n<Ul  V.  Combes,  Cro.  Eliz.  368 ;  Jackson 
V.  Moore,  6  Cow.  706;  Drew  v.  Drew,  8  Foster, 
489;  4  Cruise,  Dig.  292;  36  N.  H.  121. 

Upon  the  whole  oaae,  we  are  of  opinion  there 
iff  no  error  in  the  I'eoord  infurioue  to  the  plain- 
tiff, and  that  the  judgment  of  the  diatriet  court 
muet  he  affirmed. 

Dissenting,  Mr.  Justice  Clifford* 


CHARLES  KOCK,  Plff.  in  Err^ 

LOUIS  EMMERLINO. 

(See  8.  C.  22  How.  69-76.) 
Broker's  commission  on  sale,  when  earned. 

Broker's  commission  on  the  sale  of  real  estate  is 
earned  and  due,  when  the  terms  of  the  contract  as 
to  the  sale  were  specific  and  uomlstalcable,  and 
everything  was  done  that  could  be  done  by  the  pur- 
chaser to  carry  out  the  contract,  although  the 
vendor,  without  any  reason,  refused  to  complete 
it,  unless  there  was  an  express  understanding  that 
the  vendor  was  to  pay  nothing,  unless  he  should 
choose  to  make  the  sale. 

Argued  Jan,  10,  1860.    Decided  Jan,  SO,  1860. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  history  of  the  case  and  a  statement  of  the 
fact«  appear  in  the  opinion  of  the  court. 

}[r.  Albert  Pike,  for  plaintiff  in  error : 

We  submit  that  the  court  below  erred  in  law 
in  holding  that  where  no  sale  was  effected,  the 
owner  declininff  to  close  the  contract  on  tiie 
terms  which  he  nad  offered  to  accept,  the  broker 
was  still  entitled  to  his  commission.  For  what 
reason  Kock  declined,  we  do  not  learn  from  the 
testimony.  Perhaps  it  was  one  that  he  could 
not,  in  courtesy  or  justice  to  third  persons,  com- 
municate to  the  proposed  purchaser.  We  can 
imagine  many  reasons  for  declining  to  complete 
such  a  contract,  which  it  would  not  be  proper 
for  him  to  state.  Neither  by  the  comraon  law 
nor  by  the  law  of  Louisiana  was  this  broker  en- 
titled to  any  commissions. 

In  support  of  this  proposition  the  counsel 
cited  and  examined  at  some  length  the  cases  of 

Note. — When  a  broker  to  aeW  real  estate  ia  enti- 
tled   to    comminnioiut — see    note   to    McGavock    v. 
Woodllof.  15  L.  ed.  U.  S.  S84 ;  and  note  to  Lunney 
V.  I  lea  ley,  44  L.  R.  A.  593. 
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Broad  v.  Thomas,  7  Bing.  99;  Bead  v.  Bonn,  10 
Bam.  &  C.  438;  Dalton  v.  Irvin,  4  C.  &  P.  289. 

The  law  is  the  same  in  Louisiana. 

In  Blanc  v.  N,  O,  Imp,  Co,  2  Rob.  La.  63,  the 
court  held  that  the  civil  law  and  French  au- 
thorities, which  held  that  an  agent  is  entitled 
to  be  reimbursed  the  expenses  incurred  in  exe- 
cuting an  agency,  even  when  unsuccessful,  are 
not  applicable  where  the  contract  is  one  that 
shows  the  intention  of  the  parties  to  have  been 
that  the  principal  should  pay  nothing  unless  the 
object  of  the  agency  was  effected,  and  then  a 
percentage. 

A  rehearing  was  moved  for,  and  the  attention 
of  the  court  ^led  to  arts.  2986  and  2991  of  La. 
Code. 

The  court  refused  a  rehearing.  This  art 
2991,  is  a  literal  translation  of  art.  1999  of  the 
Code  Napoleon,  and  that  is  the  reproducti<Hi  of 
the  law  laid  down  by  Pothier. 

Contrat  de  Mandat,  ch.  III.,  S  1>  No.  68.  Also, 
No.  69,  No.  74. 

The  distinction  between  a  broker  or  interme- 
diary and  a  commission  merchant  or  auctioneer 
employed  to  sdl,  was  stated  in  Beat  v.  McKier- 
nan,  6  La.  417. 

So  again,  it  was  decided  in  Didion  v.  Durdlde, 
2  Rob.  163,  that  in  the  contract  of  brokerage, 
nothing  is  to  be  paid  unless  a  bargain  is  effected. 

Some  cases  fouowed  in  Louisiana,  which  seem 
at  first  sight  to  some  extent  to  qualify  those  al- 
ready citM. 

Counsel  then  examined  the  cases  of  Ootts- 
chalk  V.  Jennings,  1  La.  Ann.  6;  Jenkins  v. 
Trott,  3  La.  Ann.  671 ;  Levistones  v.  Landreaum, 
6  La.  Ann.  26 ;  Lestrade  v.  Perrera,  6  La.  Ann. 

398. 

It  will  be  seen  that  in  all  these  cases  the  sale 
was  effected  and  concluded  with  the  identical 
purdiaser,  procured  by  the  broker,  and  at  the 
price  and  on  the  terms  arrani?ed  by  his  interven- 
tion. It  was.  therefore,  reasonaoly  considered 
as  in  some  sort  a  fraud  upon  him  in  each  case, 
to  discharsre  him  and  then  close  the  contract, 
as  a  trick  to  have  the  benefit  of  his  services 
without  paying  for  them.  In  each  case  the  em- 
ployer received  the  purchase  money,  and  there 
was,  therefore,  reason  in  each  why  he  should 
pay  the  broker  his  commissions. 

In  De  Santos  v.  Taney,  13  La.  Ann.  151,  in 
Nov.  1867,  the  very  question  in  this  case  came 
before  the  same  court.  In  that  case,  a  real  es- 
tate broker,  employed  to  find  a  purchaser  for 
the  house,  had  done  so.  The  price  and  terms 
were  agreed  to  and  settled  and  accepted  by  the 
defendant  in  writing.  The  bill  of  sale  was 
drawn  and  ready,  when  a  dispute  arose  as  to 
who  should  pay  certain  taxes,  and  the  matt^ 
was  broken  oflf.  The  court  affirmed  the  deci- 
sion in  Blanc  v.  The  Improvement  andBka.  Co. 
and  Didion  v.  Duralde;  and  said  that  in  all  the 
cases  relied  on  by  the  broker,  the  contract  wm 
consummated,  though  through  bad  faith  toward 
the  broker  on  the  part  of  his  principal,  it  had 
been  suspended  and  apparently  abandoned. 
The  court  said,  "Negotiations  for  sales  through 
brokers,  interrupted  and  broken  off  at  every 
stage  of  progress  to  completion,  are  of  daily  oc- 
currence. But  all  the  authorities  confirm  the 
doctrine  of  Judge  Martin,  as  we  understand  it, 
that  no  brokerage  is  due  until  the  sale  is  com- 
pleted and  executed,  that  is  to  say,  until  the 
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oonsiderBtlon  of  the  nie  lias  passed  to  the  Tend- 
er." Thus  it  is  settled  by  the  legitimate  inter- 
preter of  the  law  of  Louisiana,  as  the  law  of 
that  state  under  its  code,  that  as  is  the  law  in 
England,  the  broker,  if  paid  at  all,  is  paid  by 
way  of  commissi(Mi — i.  e.,  by  a  percentage  upon 
the  money  actually  received  on  a  completed 
sale;  and  that  if  there  be  no  sale  he  is  entitled 
to  nothing. 

if r.  J.  P.  Bowjamla,  for  defendant  in  error : 

This  cose  is  a  very  simple  one.  Emmerling, 
a  real  estate  brdcer,  was  em[>loyed  by  Kock  to 
find  a  purchaser  for  a  plantation  at  the  price  of 
$250,000.  A  purchaser  was  found  by  the 
broker,  with  whom  the  bargain  was  made  by 
Kock  at  the  price  fixed  by  himself.  After  mak- 
ing a  verbal  agreement  for  the  sale,  Kock 
dianged  his  mind  and  refused  to  sell.  The 
question  is,  whether  he  can  lawfully' refuse  to 
pay  his  broker  the  commission  earned,  on  the 
ground  that  the  sale  was  not  actually  efifected, 
when  it  was  his  own  act  that  prevented  the 
accomplishment  of  the  sale. 

The  judge  below  decided  rightly  that  the 
commissions  were  due. 

C.  0.  2035 ;  Rightar  v.  Aleman,  4  Rob.  La.  45 ; 
Wells  v.  Smith,  3  La.  501 ;  Leviatonea  v.  Land- 
reauw,  6  La.  Ann.  26;  Leatrade  v.  Perrera,  6 
La.  Ann.  398;  MoOavook  v.  Woodlief,  20  How. 
221. 

Respectfully  submitted. 

Mr.  Justice  MoIiMm,  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Louisiana. 

An  action  was  brought  by  Emmerling,  an 
alien,  against  Kodc,  a  citizen  of  Louisiana,  for 
the  sum  of  $5,000,  on  the  purchase  and  sale  of 
real  estate. 

Emmerlinff,  it  seems,  being  a  broker,  and 
engaged  in  the  purchase  and  sale  of  real  prop- 
erty, was  employed  by  Kock  to  sell  a  certam 
plantation  on  the  Bavou  Lafourche,  known  as 
the  Letory  place,  and  by  his  written  instruc- 
tions, the  2d  April,  1857,  was  authorized  to  sell 
this  plantation  above  named  at  $250,000,  pay- 
able one  fifth  cash,  and  the  remainder  in  four 
equal  instalments,  bearing  eight  per  cent  in- 
terest. 

The  petitioner^  it  is  alleged,  after  visiting  the 
plantation  at  various  times,  and  with  different 
persons,  finally,  on  the  19th  of  April,  1857, 
made  an  agreement  with  Jacob  Denny,  a  resi- 
dent of  Louisiana,  to  purchase  the  plantation 
at  the  price  fixed,  provided  the  said  Kock  would 
80  change  the  terms  of  payment  as  to  receive 
$40,000  in  cash,  and  the  remainder  in  six 
annual  instalments,  bearing  seven  per  cent  in- 
terest. 

Kock  consented  to  the  terms,  and 'the  29th 
April  he  and  Denny  met  at  New  Orleans  to  com- 
plete the  contract.  Kock  insisted  that  for  the 
first  year's  credit  a  good  acceptance  for  $30,000 
should  be  given,  and  agreeing,  if  this  were  done, 
the  $5,000  remaining  on  the  first  term  should  be 
equflJlv  divided  among  the  other  five  terms,  so 
that  the  first  year's  payment  should  be  $30,000, 
and  the  other  five  credit  terms  should  be  $36,- 
000  each.  And  he  agreed  to  take  as  satisfac- 
tory the  acceptance  of  Messrs.  Fellows  &  Ck>.,  or 
22  How. 


Messrs.  Lavoe  &  McColl,  oommlssion  merchants 
of  New  Orleans.  Messrs.  Fellows  ♦&  [*73 
Co.  agreed  to  accept  for  the  $30,000,  and  Denny 
offered  to  advance  the  $40,000,  and  in  every 
other  respect  to  carry  out  and  complete  the  pro- 
posed contract.  But  Kodc  refus^  to  comply 
with  his  agreement,  capridouslv,  as  it  would 
seem,  as  he  assigned  no  reason  for  his  refusal, 
except  that  he  was  going  to  Europe  on  a  visit 
with  his  family,  and  had  no  time  to  execute  the 
title  papers.  Dennj  proposed  to  provide  for  the 
payments,  and  receive  tne  title  on  his  return, 
but  he  refused  to  sell  the  plantation. 

The  petitioner  alleged  that  the  contract  was 
fully  executed  on  his  part,  and  on  the  part  of 
Denny;  and  he  claims  a  recompense  for  the  serv- 
ice in  which  he  was  engaged,  at  the  rate  of  two 
per  cent  on  $2i50,000,  ma^ng  the  sum  of  $5,000, 
said  per  centage  being  the  usual  established  rate 
of  broker's  commission  on  the  sales  of  planta- 
tions. 

The  defendant  denies  the  allegations  of  the 
bill  in  the  circuit  court. 

A  judgment  was  entered  in  the  circuit  court 
for  the  sum  claimed  bv  the  petitioner;  from 
which  judgment  the  de^ndant  has  appealed  to 
this  court. 

In  his  statement  of  facts,  the  district  judge 
says:  "It  is  established  by  the  proof  that  the 
price  of  the  plantation  was  two  hundred  and 
fifty  thousano  dollars,  and  the  rate  of  commis- 
sions of  brokers  on  sales  of  plantations  was  two 
per  cent."  This  is  the  ordinary  mode  of  bring- 
ing before  this  court  a  writ  of  error  on  a  state- 
ment of  facts  in  Louisiana  by  the  district  judge. 
McQavock  v.  Woodlief,  20  How.  226. 

There  would  seem  to  be  no  doubt  on  the  mer- 
its of  this  case.  The  terms  of  the  contract  as 
to  the  sale  were  specific  and  unmistakable,  and 
everything  was  done  that  could  be  done  by  the 
purchaser  to  carry  out  the  contract;  but  the 
vendor,  without  any  reason,  refused  to  complete 

it. 

The  broad  ground  is  assumed,  that  no  con- 
tract of  this  character  can  be  specifically  on- 
forced,  unless  it  has  been  fully  executed. 

In  the  case  of  MoOavock,  above  cited,  the 
court  says:  "The  terms  of  the  sale,  as  given 
by  the  vendor  to  the  plaintiff,  the  *broker,  [♦74 
were  simple  and  specific,  etc.,  and  Long,  the  pur- 
chaser, agreed  to  these  terms,  as  averred  in  the 
petition,  and  not  questioned  in  the  case;  and  if 
he  had  offered,  and  was  in  a  condition  to  con- 
sununate  the  agreement  according  to  its  terms, 
no  doubt  the  commission  would  have  been 
earned,  and  the  recovery  below,  right.  But  a 
change  was  proposed  by  Long,  which  prevented 
the  arrangement. 

Civil  Code,  2035,  declares:  "The  condition 
is  considered  as  fulfilled,  when  the  fulfilment  of 
it  has  been  prevented  by  the  party  bound  to  per- 
form it."  In  addition  to  this,  the  following  au- 
thorities have  been  cited:  Rightor  v.  Aletnanf 
4  Rob.  45 ;  Walls  v.  Smith,  3  La.  501 ;  Levistonea 
V.  Landreaum,  6  La.  Ann.  26;  Leatrade  ▼.  Per- 
rara,  6  La.  Ann.  308. 

It  is  not  perceived  why  a  contract  to  sell  prop- 
erty, real  or  personal,  on  commission,  should  not 
be  governed  by  the  same  rules  as  other  sales.  If 
a  usage  has  been  established  in  Louisiana,  as 
seems  to  be  the  ease,  for  the  sales  of  plantations, 
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sueh  iiaage  being  reaaonable,  (hould  gof?«ni  in 
th«  absence  of  a  special  agreement. 

Nothinff  is  more  ccMnmon  in  our  large  cities 
than  to  cEarge  brokerage  for  procuring  the  loan 
of  money.  This  varies  as  tne  money  market 
rises  or  falls.  One  per  cent  and  sometimes  two, 
is  charged  for  this  service.  The  same  rule  ap- 
plies as  to  the  sale  of  property.  Where  the 
contract  is  fair,  it  is  not  perceived  why  such 
compensation  should  not  be  paid,  as  agreed  by 
the  parties,  or  by  an  establisned  usage. 

miere  the  vendor  is  satisfied  with  the  terms, 
made  by  himself,  through  the  broker,  to  the 

gurchaser,  and  no  solid  objection  can  be  stated, 
1  any  form,  to  the  contract,  it  would  seem  to 
be  clear  that  tilie  commission  of  the  agent  was 
due,  and  ought  to  be  paid.  It  would  be  a  novel 
principle  if  the  vendor  mi^ht  capriciously  de- 
feat his  own  contract  with  his  agent  by  refusing 
to  pay  him  when  he  had  done  all  that  he  was 
bound  to  do.  The  agent  might  well  undertake 
to  procure  the  purchaser;  but  this  being  done, 
his  labor  and  expense  could  not  avail  him, 
as  he  could  not  coerce  a  willingness  to  pay  the 
commission  which  the  vendor  had  agreed  to  pay. 
Such  a  state  of  things  could  onlv  arise  from  an 
75*]  express  •understanding  tnat  the  vendor 
was  to  pay  nothing,  unless  he  should  choose  to 
m&kfi  thfi  sale 
The  judgment  of  the  Oirouit  Court  is  affirmed. 

Dissenting,  Messrs.  Justices  Chrler  and  Ca- 
tron. 


BRYAN  ROACH  and  Dennis  Long,  Composing 
the  Firm  of  Roach  &  Long,  lAbta.  and  Appta,, 

WILLIAM  CHAPMAN  et  al.  Claimants  of  the 
Steamer  Capitol,  and  Daniel  Edwards  and  Jo- 
seph Maillot,  Sureties. 

(Bee  8.  C.  22  How.  129-132.) 

Contract  for  building  ship  or  supplying  her 
materials,  is  not  a  maritime  contraot---looal 
laws  oannot  confer  furisdiction. 

a  contract  for  building  a  ship  or  supply Incr  en- 

floes,  timber,  or  other  materials  for  ber  construe- 
ioo  Is,  clearly,  not  a  maritime  contract. 

People's  Ferry  Co.  v.  Beers,  61  U.  B.  (In  b.  16) 
affirmed. 

Although  the  law  of  Kentucky  may  create  a  lien 
in  favor  of  the  libelants,  yet  tbe  focal  laws  can 
never  confer  Jurisdiction  on  the  courts  of  the 
United  States. 

Submitted  Jan.  18, 1860.   Decided  Jan.  SO,  1860. 

APPEAL  from  the  Circuit  (}ouit  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louis- 
iana. 

The  libel  in  this  ease  was  filed  in  the  district 
court  of  the  United  States  for  the  eastern  dis- 
trict of  Louisiana,  by  the  appellants,  who 
claimed  a  lien  under  the  general  admiralty  law, 
and  the  law  of  the  state  of  Kentucky,  for  $2,- 
947.48,  part  of  the  price  of  the  engines  and 

Note. — Bhip-}iuHdkiiQ  eontraois  are  not  moHtkne 
eentrads — see  notiu  18  (X  (X  A.  858. 
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boilers  of  the  steamer  Oapitol,  huHt  for  and  fur- 
nished said  steamer  at  liOuisville,  Kentucky. 

The  said  court  entered  a  decree  in  favor  of  the 
libelants.  The  circuit  court,  on  appeal,  re- 
versed this  decree,  and  dismissed  the  libel; 
whereupon  the  libelants  took  an  appeal  to  thii 
court. 

A  further  statement  of  the  case  appears  a 
the  opinion  of  the  court: 

Mr.  J.  P.  Bewjamla,  for  appellants : 

1.  As  to  the  existence  of  a  hen  in  favor  of  Um 
builder  under  the  general  maritime  law,  the  ad- 
verse opinion  of  uie  circuit  court  will  not  U 
called  in  question,  as  the  decision  of  this  ooart 
in  the  case  of  The  Peoples  Ferry  Co.  of  Botton 
V.  Beers,  61  U.  S.  S93,  15  L.  ed.  961,  must  b< 
considered  as  conclusive  on  this  point. 

2.  But  a  lien  in  this  case  was  given,  both  b) 
the  law  of  the  state  of  Kentucky,  where  the  boa1 
was  built,  and  by  that  of  the  state  of  Louisiana 
where  she  was  intended  to  be  employed,  am 
where  the  libel  was  filed. 

Rev.  Stot.  of  Ky.  143,  8  2;  La.  Civ.  Code,  3204 
This  lien  under  the  law  of  Kentudcy,  when 
the  contract  for  the  work  was  made,  was  avail 
able  for  one  year  only  from  the  time  the  cau$> 
of  action  accrued,  as  against  a  purchaser  with 
out  actual  notice. 

The  cause  of  action  accrued  on  January  5 
1855,  and  the  libel  was  filed  within  the  year 
viz.,  on  December  15,  1855. 

3.  The  district  court  had  jurisdiction  to  at 
force  this  lien. 

Read  v.  The  Hull  of  a  New  Brig,  1  Story,  244; 
Davis  V.  A  New  Brig,  Gilp.  473,  536;  The  Yom 
Mechanic,  2  Curt.  404;  The  Richard  Bu8teed,  21 
Law  Rep.  601 ;  1  Pars.  Mar.  Law,  601,  409 
note;  2  Pars.  Mar.  Law,  504,  505,  639  et  seq., 
The  Superior,  1  Newb.  176;  The  Chas.  Ucars,  1 

Newb.  197.  ^. 

4.  The  lien  thus  created,  was  not  devested  by 
the  departure  of  the  vessel  from  the  port  o 
Louisville,  nor  by  any  subsequent  change  o' 
ownersliip,  nor  by  virtue  of  any  provision  of  tm 
law  of  Louisiana. 

Liens  of  materialmen  follow  the  vessel  mw' 
whatever  hands  it  passes. 

1  Pars.  Mar.  Law,  500,  note;  Sheppard  ▼• 
Taylor,  5  Pet.  675;  The  Sloop  Canton,  21  La» 
Rep.  473;  The  Chusan,  2  Story,  456. 

But  in  the  present  case  there  has  been  no  bonr 
fide  change  of  ownership. 

5.  The  taking  of  drafts  for  the  unpaid  bu' 
ance  for  the  price  of  the  engines  was  no  waivtf 
of  the  lien.  The  drafts  were  offered  to  be  sur- 
rendered at  the  hearing  of  the  district  court 

The  Nestor^  I  Sunm.  73;  The  Chusan,  2  Stor/i 
455 ;  Leland  v.  The  Ship  Medora,  2  Wood,  ft  ^ 
92 ;  Raymond  v.  The  Ellen  Stewart,  5  McUts 
269;  Sutton  v.  The  Albatross,  2  WalL  Jr.  327; 
Ramsay  v.  Allegro,  12  Wheat.  611. 

No  coimsel  appeared  for  appelU 


Mr.  Justice  Griev  delivered  the  opinion  of 
the  court: 

The  libelants  claim  to  have  a  lien  on  ^ 
stemboat  Capitol,  for  a  balance  due  them  for 
machinery  furnished  in  her  ocmstruction.  The 
boat  was  built  at  Louisville,  Kentucky,  and  the 
libelants  furnished  the  boilers  and  engioei 
Paymenti  were  made  at  the  work  progressedt 

eau.!. 
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«nd  bills  of  exchange  taken  for  the  balance  due 
after  the  Tesae)  was  completed.  These  were  not 
naid.  The  boat  left  the  port  and  the  state, 
138*]  *and  was  afterwards  sold,  and  became 
the  property  of  the  claimants. 

Among  other  things,  the  claimants  pleaded 
to  the  jurisdiction  of  the  court.  This  plea  was 
sustained  by  the  circuit  court. 

A  contract  for  building  a  ship  or  supplying 
engines,  timber,  or  oUier  materials  for  her  con- 
8tructi<m,  is  clearly  not  a  maritime  contract. 

Any  former  dicta  or  decisions  which  seemed 
to  favor  a  contrary  doctrine  were  overruled  by 
this  court,  in  the  case  of  The  People's  Ferry  Co. 
V.  Beers,  20  How.  400. 

It  is  said  here,  that  the  law  of  Kentucky  cre- 
ates a  lien  in  favor  of  the  libelants;  and  that, 
as  this  case  originated  before  che  adoption  of 
our  rule,  which  took  effect  on  the  1st- of -May, 
1859,  it  ma^,  upon  the  principles  reco^ized  by 
this  court  in  Peyrouw  v.  Howard,  7  ret.  343, 
be  enforced  in  the  admiralty.  But  (to  quote 
the  language  of  the  court  in  Orl&ina  t.  Phaibus, 
11  Pet.  184),  "that  decision  does  not  authori^ 
any  such  conclusion.  In  that  case,  the  repairs 
of  the  vessel  for  which  the  state  laws  created 
a  lien,  were  made  at  New  Orleans,  on  tidewaters. 
The  contract  was  treated  at  a  maritime  con- 
tract, and  the  lien  under  the  state  laws  was  en- 
forced in  admiralty,  upon  the  ground  that  the 
court,  under  such  drcimistances,  had  jurisdic- 
tion of  the  contract,  as  maritime;  and  then  the 
lien,  being  attached  to  it,  might  be  aiforced  ac- 
cording to  the  mode  of  administering  remedies 
in  the  admiralty.  The  local  laws  can  never  con- 
fer jurisdiction  on  the  courts  of  the  United 
States." 

It  is  cZeor,  therefore,  that  the  fudgment  of  the 
Vircuit  Court,  diemiaeing  the  libel  for  toant  of 
jwiediction,  must  he  affirmed,  without  notioing 
other  questiofte  raised  hy  the  pleadings. 


THE  CITY  OF  NEW  ORLEANS,  Plff.  in  Brr,, 

V, 

MYRA  CLARK  QAINES. 

(Sm  B.  C  22  How.  141-144.) 

Where  record  shows  nothing  Imt  regular  fudg^ 
ment,  it  will  he  affirmed. 

Where  a  cause,  as  presented  to  this  court,  simply 
shows  a  judgment  In  favor  of  defendant  in  error, 
with  regular  pieadlogs  to  warrant  It,  and  beyond 
this,  contains  nothing  that  this  court  can  notice, 
as  a  court  of  error,  the  judgment  below  will  be  af- 
Urmed. 

Argued  Jan.  10,  1860.    Decided  Jan.  80,  18S0, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Mr.  J.  P.  Bonjaatia,  for  plaintiff  in  error: 

1.  The  judgment  in  the  suit  of  Durell  in  the 
state  court,  formed  res  judicata  against  Mrs. 
Oaines. 

C.  C.  2265;  Plicgue  v.  Perrett.  10  La.  S18. 
f2  How. 


When  cited  by  the  dty  to  contest  the  claim 
of  Durell,  the  judgment  by  default  taken  against 
her  was  equivalent  to  a  joinder  of  issue  with 
him  as  to  tne  right  in  question. 

C.  P.  860. 

And  upon  the  issue  thus  joined  there  was  final 
judgment  against  her. 

Even  if  t£e  proceedings  and  judgment  in  said 
suit  be  not  technically  res  judioatct,  they  form  a 
valid  estoppel. 

Mrs.  Opines  was  cited  and  personally  in- 
formed by  the  city  that  Durell  claimed  payment 
of  a  sum  which  was  supposed  by  the  city  to  ha 
due  to  her.  The  court  ordered  her  to  become  a 
party  and  defend  her  rights,  if  any.  She  chosa 
to  remain  silent ;  to  waive  objection  to  any  pay- 
ment to  Durell;  to  permit  the  city  to  pay  mm; 
and  is  thereby  estopped  from  now  pretending 
that  the  payment  should  be  made  to  her,  ana 
that  Durell  had  no  right  to  receive  it. 

Leviatones  v.  Claiborne,  5  Rob.  La.  106;  Dii- 
cros  V.  Fortin,  8  Rob.  La.  165. 

Messrs.  T.  Ferln  and  P.  Phillips,  for  de- 
fendant in  error : 

It  is  doubtful  whether  any  record  ever  came 
up  from  the  circuits  so  perfectly  barren  of  ques- 
tions upon  which  a  court  of  errors  could  base  the 
authority  or  propriety  of  its  revision,  as  the  one 
now  presented.  There  is  nothing  in  the  record 
to  show  anything  that  was  done  upon  the  triaL 
The  final  decree  merely  recites  that  "this  cause 
having  been  argued  and  submitted  on  a  former 
day,  and  the  court  having  considered  the  same, 
doth  now  order,  adju<Qe  and  decree,"  ete. 
There  was  no  note  of  evidence,  no  objections 
made  or  reserved,  no  bill  of  exceptions  taken, 
and  no  facts  even  returned  by  the  court.  The 
facts  in  the  opinion  of  the  judge  justified  his  de- 
cision, whatever  they  were;  but  what  they  wera 
can  never  be  ascertained  by  this  record. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  city  of  New  Orleans  instituted  proceed* 
ings  by  suit  in  a  city  court,  pursuant  to  a  stat- 
ute of  Louisiana,  for  opening  two  streets  in  the 
city,  and  appropriating  the  private  property  req- 
uisite for  that  purpose;  and  on  the  tableau  of 
assessment  certain  squares  of  ground  were  put 
down  as  belonging  to  Mrs.  Gaines,  and  tne  dam- 
ages done  to  owner  fixed  at  $2,363. 

The  assessment  was  decreed  to  Mrs.  Gaines  by 
the  court  where  the  proceeding  was  had;  and 
she  brought  suit  on  this  judgment  against  the 
city,  in  the  United  States  circuit  court. 

The  defendant  (the  cit^),  by  its  answer,  ad- 
mitted the  proceeding,  and  the  damages  assessed 
on  the  property  described  in  the  petition;  but, 
in  avoidumce  of  the  demand,  averred  that  a  suit 
had  been  brought  by  one  Durell  against  the  city, 
claiming  that  he  was  the  true  owner  of  the  prop- 
erty through  which  the  streets  run,  and  which 
the  commissioners  of  assessment  had  supposed 
to  be  owned  by  Mrs.  Gaines,  and  demanding 
payment  to  him  of  the  damages  claimed  by  her ; 
that  in  the  suit  so  brought  by  Durell  Mrs. 
Gaines  had  be«i  personally  cited  as  a  party,  at 
the  instance  of  the  city,  for  the  purpose  of  hav- 
ing the  question  decided  between  her  and  Durell, 
as  to  the  ownershi{)  of  the  property,  and  as  to 
their  respective  claims  on  the  city  for  the  sum 
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awarded;  and  that  in  said  tuit  judgment  wae 
rendered,  determining  the  question  m  favor  of 
Durell;  and  this  judgment  it  pleaded  in  bar  of 
the  present  suit. 

Various  documents  were  exhibited  with  the 
answer,  and  filed  in  the  circuit  court,  on  behalf 
of  the  city,  includinff  a  record  of  the  suit  by  Du- 
144*]  rell  against  tne  city,  and  the  recovery  *of 
the  damages  for  extending  the  streets ;  but  noth- 
ing appears  in  the  record  showing  that  these 
documents  were  given  in  evidence  on  the  trial ; 
nor  did  the  jud^  before  whom  the  cause  was 
heard  make  any  statement  of  the  facts  found 
by  him,  as  the  usual  practice  is,  where  the  cir- 
cuit court  in  Louisiana  tries  issues  of  fact  with- 
out the  intervention  of  a  jury. 

The  cause,  as  presented  to  us,  simply  shows 
a  judgment  in  Mrs.  Gaines'  favor,  with  regular 
pleadings  to  warrant  it;  and  beyond  this,  con- 
tainH  nothing  that  this  court  can  notice,  as  a 
court  of  error. 

It  i8  ordered  that  the  judgment  below,  he  af- 
firmed. 


WILLIAM  H.  ASPINWALL,  Joseph  W.  Alsop, 
Henry  Chaunoey,  Charles  Gould,  and  Samuel 
L.  M.  Barbour,  Plffs,^ 

v» 

THE  BOARD  OP  COMMISSIONERS  OP  THE 
COUNTY  OF  DAVIESS. 

(See  8.  C  22  How.  864-380.) 

County  eubscription  to  railroad,  when  auhjeot  to 
Indiana  OonatitutUm  of  1851, 

By  the  act  of  incorporation  of  the  Ohio  and  Mis- 
•Issippl  Railroad  Company  of  the  14th  February, 
184JS,  and  tbe  amendment  thereto  of  January  15tb. 
1849,  no  such  rights  to  county  subscriptions  vested 
In  said  company  as  excluded  the  operation  of  the 
new  Constitution  of  Indiana,  which  tools  effect  on 
the  Ist  day  of  November,  1851. 

By  virtue  of  the  said  acts,  and  of  the  election  in 
favor  of  subscription  to  the  stock,  the  said  com- 
pany  acquired  no  such  right  to  the  subscription  of 
the  defendants  as  would  be  protected  by  the  Con- 
stitution of  the  United  States  against  the  said  new 
Constitution  of  Indiana. 

Argued  Jan.  IS,  1860.    Decided  Feb,  6, 1860. 

ON  a  certificate  of  division  of  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  tbe  District  of  Indiana. 

The  case  is  fully  stated  bj  the  court. 

Messrs,  Samvol  Jvdali,  8.  F.  Vinton,  and 
J.  P.  Benjamin,  for  plaintiffs : 

On  the  ftrst  Monday  in  March,  1849,  an  elec- 
tion was  held  in  the  county  of  Daviess,  to  de- 
termine whether  the  said  county  should  sub- 
scribe for  stock  in  the  O.  A  Miss.  K.  Co. 

At  such  election  a  majority  decided  in  fayor 
of  subscription. 

By  virtue  of  this  election,  it  became  the  duty 
of  the  county  commissioners  to  subscribe  for 
$30,000  of  the  stock,  and  it  became  the  right  of 
the  company  to  have  such  subscription. 

On  September  10,  1^52,  the  defendants  sub- 
scribed for  the  stodc,  and  afterwards  issued  the 

Note. — What  latcs  are  void  as  impairing  ohHoa- 
♦Ion  of  contracts:  repeal  or  modification  of  stat- 
ute; vested  rlfjhts — see  note  Fletcher  v.  Peck.  8  L. 
ed.  T*.  8.  162.  Coiiatitutlunalitu  of  law  alierinq 
charter  as  impairing  contract — aee  note  to  Dart. 
Coll.  v.  Woodward,  4  L.  ed.  U.  8.  620. 
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bonds  with  the  coupons  which  are  the  subject  of 
this  suit. 

The  new  Constituticm  of  Indiana  took  effect 
after  the  election  and  before  subscription,  No* 
vember  1,  1851. 

The  only  question  is,  Does  it  operate  in  this 
case  7  It  foroade  sudi  a  subscription  unless  on 
cash  payment.  The  0.  k  Miss.  K.  Company  was 
incorporated  by  an  act  of  Indiana,  approved 
February  14,  1848.  The  power  of  the  comiNiny 
as  to  stock  is  very  ample.  By  S  2,  five  millions 
of  capital  is  authorized,  with  power  to  the  di- 
rectory to  add  shares  without  limit  by  subscrip- 
tions or  by  sale.  By  S  ^>  &11  persons  of  lawful 
age,  and  all  corporations  of  tbe  United  States, 
may  subscribe  for  stock,  and  the  company  may, 
at  any  time  or  place,  sell  stock  to  any  amonnt 
on  such  terms  as  shall  t>e  thought  proper.  Sec 
12  is  as  follows: 

"It  shall  be  lawful  for  the  county  commis* 
sioners  of  any  county  in  the  state  through  which 
said  railroad  passes,  for  and  in  behalf  of  said 
county  to  authorir^e  by  order  on  their  records  so 
much  of  said  stock  to  be  taken  in  said  railroad 
as  they  may  deem  proper,  at  any  time  within 
five  years  aftpr  the  opening  of  the  books  of  sub* 
scription  to  said  stock.  To  this  provision  there 
is  this  further:  "That  it  shall  be  the  duty  of 
said  county  commissioners  in  any  county,  so  to 
subscribe  for  and  on  behalf  of  said  county,  if  a 
majority  of  the  qualified  voters  of  said  county, 
at  any  annual  election  within  five  years,  etc, 
shall  vote  for  the  same." 

ITie  commissioners  did  not  subscribe,  the  peo- 
ple did  not  vote  at  any  annual  election;  so  an 
amendment  to  the  act  of  incorporation  was  en- 
acted January  15,  1849.  By  this  act,  special 
Srovision  was*  made  for  a  special  election  on  the 
rst  Monday  of  March,  1840,  and  it  was  pro- 
vided "that  if  a  majority  of  the  votes  given  be 
in  favor  of  subscription,  the  commissioners  shall 
subscribe  for  Daviess  county  not  less  than  $30,- 
000;"  and  in  the  last  section  of  these  acts,  it  is 
declared  that  each  shall  be  considered  a  public 
act  and  shall  receive  a  liberal  construction. 

There  is  another  remark  to  be  noticed.  The 
acts  are  in  pari  materia,  and  to  be  construed  to- 
gether. 

The  first  question  on  which  the  judges  dif- 
fered, relates  to  the  nature  of  the  right  granted 
by  the  act  of  incorporation,  and  by  the  amend- 
ment to  that  act  to  the  Railroad  Company,  to  re- 
ceive county  subscriptions.  In  other  words: 
Was  it  a  vested  right,  beyond  the  reach  of  a  law 
or  Constitution  made  afterwards? 

There  is  no  provision  in  the  new  Constitution 
of  Indiana  as  to  existing  riffhts,  either  persons! 
or  corporate,  except  the  ordinary  declarations: 
"no  man's  property  shall  be  taken  by  law  with- 
out just  compensation"  (art.  1,  §  21),  and,  "no 
law  impairing  the  obligation  of  eontraoU  shall 
ever  be  passed." 

Art.  1.  8  24. 

We  assume  that  the  property  of  priyate  eo^ 
porations  is  protected  by  §  21. 

By  the  act  of  incorporation,  a  capital  of  Itn 
millions  is  contemplated;  but  the  company  if 
allowed  to  organize  on  the  subscription  of  $200,- 
000,  and  a  payment  at  the  time  of  subscriptioD 
is  required.  By  the  12th  section,  counties  art 
nuthorized  to  subscribe  for  stock,  as  by  the  6th 
section  all  persona  of  lawful  age,  and  all  co^ 
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pontioiis  of  the  United  States  may  subscribe. 
Does  the  power  exist  anywhere  to  restrain  these 
rights  against  the  will  of  the  company?  If  the 
company  may  be  deprived  of  one  of  these  classes 
of  subscribers,  it  may  be  deprived  of  all,  and 
thus  its  entire  capacity  may  be  destroyed,  and 
itself  in  effect  anmhilated. 

But  it  is  argued  that  counties  are  municipal 
corporations;  that  municiiMil  corporations  are 
unaer  the  control  of  state  legislation ;  and  that 
those  who  contract  with  them,  contract  subject 
to  this  control.  And  we  answer:  it  is  true  that 
municipal  corporations  are  subject  to  the  con- 
trol of  the  legislature.  If  the  legislature  cre- 
ates a  municipal  corporaticm  and  endows  it  with 
other  powers;  with  powers  "to  contract  and  be 
contracted  with;"  with  powers  of  a  private,  and 
not  of  a  political  nature;  with  powers  including 
the  rights  and  duties  and  oblignitions  of  private 
corporations  and  individuals ;  does  it  not  create 
an  exception  as  to  such  rights,  duties  and  obli- 

SUonsf  In  such  case  the  legislature  may  con- 
[>1,  may  dissolve  the  corporation;  but  the 
rights,  the  duties  and  obligations  will  remain 
diarg«ible  on  its  property. 

Mumma  v.  Potomac  Co,  8  Pet.  281 ;  Ourran  v. 
State  of  ArkansoM,  15  How.  310. 

The  second  question  covers  more  ground  than 
the  first. 

The  question  is  whether  by  virtue  of  the  act 
of  incorporation,  and  the  amendment,  and  the 
election,  the  railroad  company  acquired  such 
right  to  the  subscription  as  would  be  protected 
by  the  Constitution  of  the  United  States. 

This  only  differs  from  the  first  question,  in 
being,  if  anything,  stronger  than  the  first  in  fa- 
ror  of  the  plaintiffs.  In  the  first,  a  mere  right 
dependent  on  a  certain  discretion  is  claimed; 
in  this,  a  right  is  claimed  so  perfected  that 
nothinff  remained  but  the  discharge  of  a  minis- 
terial duty. 

The  law  is  plain:  ''And  if  a  majority  of  the 
votes  given  shall  be  in  favor  of  subscription,  the 
county  board  of  said  county  shall  subscribe." 

S  2,  art  Jan.  15,  1849. 

There  is  no  discretion.  There  is  only  a  duty; 
and  this,  by  the  law  of  Indiana,  may  be  enforced 
by  mandamus. 

Sec  739;  §  745,  2  Rev.  SUt.  pp.  197,  198. 

Hence,  when  the  new  Constitution  took  effect, 
there  was  an  absolute  vested  right  in  the  com- 
pany to  $30,000  subscription  from  the  county  of 
Davies9,  to  be  paid  in  bonds  of  a  certain  descrip- 
tion ;  and  we  sulmiit,  that  this  right  is  a  matter 
of  contract,  secured  by  the  C<Mistitution  of  the 
United  States. 

Plantera'  Bank  ▼.  Sharp,  6  How.  301 ;  Slack 
T.  Lew.  d  MaysviUe  B,  Co.  13  B.  Mon.  1 ;  12  B. 
Hon.  150. 

Messre.  MelHmald  S^  Port«v,  for  defend- 

antH: 

By  the  statutes  of  Indiana,  county  commis- 
sioners are  bodies  "corporate  or  politic" 

1  R.  S.  of  1852,  p.  225. 

Touching  the  matter  in  controversy,  the  first 
met  which  they  performed — ^that  of  subscribing 
the  stodc — ^they  performed  as  a  corporation  on 
September  10,  1852.  And  the  question  is:  Did 
the  Constitution  of  1850  prohibit  that  act?  We 
■ay  it  did.  And  in  support  of  this  view,  we 
■uffgest  the  following  considerations: 

L  The  constituticmal  prohibiticm  is,  that  "no 
22  How. 


county  shall  subscribe  fbr  stock  in  any  incor- 
porated company,  unless  the  same  be  paid  for 
at  the  time  of  such  subscription."  The  spirit 
and  intent  of  this  clause  seem  very  plain.  Cer- 
tainly the  design  was  to  prohibit  counties  from 
involving  their  people  in  debt  for  corporation 
etocks.  And  it  is  equally  certain  that  any  sub- 
scription by  which  such  a  debt  is  created,  is 
within  the  prohibition.  Nor  is  it  less  clear  thmt 
the  prohibition  applies  to  all  such  debts,  wheth- 
er created  directly  or  indirectly,  for  sudi 
stodcs.  The  mischief  intended  to  be  guarded 
against,  was  the  burdening  of  the  people  with 
taxes  to  pay  debts  contracted  for  corporation 
stocks.  Ana  the  power  to  impose  that  burden 
in  any  manner,  is  the  thins  pr<Miibited. 

II.  Was  the  stock  paid  for  at  the  time  of  the 
subscription? 

The  existence  of  this  suit  is  an  answer  to  the 
question. 

The  phrase  ''paid  for  at  the  time"  in  the  Con- 
ptitution  certainly  means  more  than  the  making 
of  a  promise  or  obligation  to  pay. 

Payment  is  a  technical  term,  and  in  strictness 
implies  the  discharge  of  a  d^t  by  the  delivery 
of  money.  Thus  in  pleading,  if  the  defense  is 
that  we  have  done  what  we  engaged  to  do,  we 
allege  in  cases  of  engagement  to  do  something 
besides  paying  money,  |^rf ormance,  and  in  cases 
of  money  debts,  we  plead  paymcoit.  The  su- 
preme court  of  Indiana  has  held,  that  a  plea  of 
jmyment  in  anything  eUae  than  money  is  a  bad 
plea. 

Sinard  v.  Patteraon,  3  Blackf.  353. 

The  two  words  **deW*  and  "payment,"  always 
refer  to  money. 

The  constitutional  provision  in  question  re- 
quires that  the  stock  subscribed  "be  paid  for 
at  the  time  of  sucdi  subscription."  Payment 
must  be  simultaneous  with  the  subscription.  If 
in  this  we  were  wrong,  still  it  does  not  appear 
that  the  payment  alleged  in  the  declaration  was 
made  "at  the  time"  of  the  subscription.  The 
averment  is  that  "afterwards,  to  wit:  on  the 
day  and  year  aforesaid,  in  payment  for  said 
stock,"  the  bonds  were  issued. 

The  declaration  says  that,  "in  conformity 
with  said  acts,  the  defendants  subscribed  for 
600  shares,"  eto.,  "of  the  value  of  $30,000."  The 
subscription,  then  was  "in  conformity  with  the 
acts."  Tliese  acts  give  the  form  of  the  subscrip- 
tion. It  is  found  in  the  5th  section  of  the  char- 
ter of  1848  thus: 

"We  whose  names  are  subscribed  hereto  do 
promise  to  pay  to  the  president  and  directors 
of  the  Ohio  a  Mississippi  Railroad  Company  the 
sum  of  fifty  dollars  for  every  share  of  stock  set 
opposite  to  our  names  respectively,  in  such  man- 
ner, proportions,  and  times  as  shall  be  deter- 
mined by  said  company,  in  pursuance  of  the 
charter  thereof." 

This  is  the  only  form  of  subscription  given 
in  the  two  acts.  Section  5  of  the  charter  re- 
quires this  form  to  be  pursued.  Both  by  the 
declaration  and  the  charter,  it  must  be  sup- 
posed to  have  been  pursued  in  the  subscription 
under  consideration. 

Now,  as  the  engagement  was  to  pay  in  money, 
the  delivery  of  something  else — bonds,  for  ex- 
ample—could not  in  any  event  amount  to  pay- 
ment, unless  accepted  1^  the  company  as  pay- 
ment. 
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Matse  y.  Miller,  1  Wash.  C.  C.  328. 

Tlie  supreme  court  of  Indiana  has  given  a 
ooBstruotion  to  the  prohibitory  clause  in  the  In- 
diana Constitution.  Th^  say:  "This  section 
by  implication  concedes  the  power  to  counties 
to  take  stock,  at  all  events  by  permission  of  the 
legislature,  in  companies  chartered  to  construct 
works  of  internal  improvements,  under  the  new 
Constitution,  by  making  <msh  payment  at  the 
time." 

The  City  of  Aurora  ▼.  Weat,  9  Ind.  78. 

Cash  payment  is  the  meaning  of  the  section. 

Even  if  the  stodc  was  paid  f<Mr  at  the  time, 
still  the  transaction  was  dearly  in  violation  of 
that  part  of  the  Indiana  Constitution  which  de- 
clares that  no  county  shall  "loan  its  credit  to 
any  incorporated  company." 

undoubtedly  the  issuance  of  the  bonds  in 
question  was  lending  the  credit  of  the  county 
to  this  railroad  company.  This  was  the  prime 
object  of  the  transaction.  The  bonds  were 
drawn  in  the  usual  form  to  be  put  into  the  mar- 
ket. They  were  put  into  the  market  or  the 
plaintiffs  would  never  have  got  them;  and  put- 
ting them  into  the  market  was  using  the  credit 
of  the  county,  which  it  had  loaned  to  the  com- 
pany. 

III.  It  is  said  by  the  plaintiffs  ihaA,  the  vote 
to  take  stock  given  by  the  people  of  Daviess 
county,  before  the  Constitution  of  1850  took 
effect,  amounts  to  a  contract,  the  obligation  of 
which  is  protected  b^  the  Federal  Constitution 
Against  the  prohibition  in  the  Constitution  of 
Indiana. 

The  plaintiffs  claim,  first,  that  the  vote 
amounted  to  a  "contract"  within  the  lOth  sec- 
tion of  the  let  article  of  the  Federal  Consti- 
tution; and  second,  that  the  prohibition  in  the 
Indiana  Constitution  is  in  violation  of  the  com- 
pany's duurter,  which  permits  "the  county  com- 
missioners of  any  county  through  which  the 
railroad  passes"  to  subscribe  sto<£.  Let  us  ex- 
amine each  of  those  points : 

1.  Did  the  vote  of  the  people  amount  to  a 
"contract"  which  the  Federal  Constitution  pro- 
tects? We  say,  no;  for  that  vote  was  not  a  con- 
tract at  all.  "A  contract  is  an  agreement,  upon 
a  sufficient  consideration,  to  do  or  not  to  do 
a  particular  thing."  "An  agreement"  is  the 
binding  assent  of  both  parties.  This  aggregatio 
metitium  in  indispensable  to  every  contract.  In 
this  sense  the  people  of  the  county  could  not  by 
vote  enter  into  an  "agreement,"  for  they  are  not 
a  body  politic;  and  they  cannot  be  sued.  It  is 
the  board  of  commissioners  that  can  agree,  not 
the  voters.  This  contract  is  not  alleged  to  have 
been  made  with  the  voters,  but  with  the  com- 
missioners. Not  the  voters,  but  the  commis- 
sioners, are  sued.  If  the  vote  amounted  to  a 
contract,  it  was  the  contract  of  the  voters;  and 
it  will  be  time  enough  when  these  voters  are 
sued,  to  inquire  whether  they  contracted.  It  is 
for  the  present  enough  to  know  that  the  present 
defendants,  the  board  of  commissioners,  never 
contracted  till  after  the  Constitution  of  1850 
took  effect. 

And  if  the  voters  had  power  to  make  a  con- 
tract by  a  vote  to  take  stock,  still  their  vote 
could  not  amount  to  a  contract,  till  the  company 
also  agreed.  To  a  contract  there  must  of  course 
be  the  assent  of  both  parties.  Now,  it  does  not 
appear  by  the  record  that  the  railroad  company 


ever  assented  to  this  supposed  contract,  till  the 
time  of  the  subscription  on  which,  as  we  have 
seen,  was  long  after  the  constitutional  prohi 
bition  took  effect.  As,  then,  there  was  no  assent 
by  both  parties  till  after  the  first  day  of  Novem- 
ber, 1851,  there  could  have  been  no  contract  till 
after  that  day.  And  as  the  making  of  the  con- 
tract after  that  day  was  prohibited  by  the 
Indiana  Constitution,  there  could  not  have  been 
in  the  case  any  contract  protected  by  the 
Federal  Constitution. 

Bolt,  and  Sua,  R.  R.  v.  ypahit,  10  How.  896. 

2.  Is  the  prohibition  in  the  Indiana  Consti- 
tution in  violation  of  the  company's  diarter, 
which  provided  that  county  subscriptions  of 
stodc  might  be  taken?  In  other  words,  since  a 
charter  is  in  some  respects  and  in  some  sense  a 
contract,  is  the  provision  in  the  charter  of  the 
Ohio  &  Mississippi  Railroad  Companjr,  allowing 
counties  to  subscribe  for  stock  therein,  such  a 
contract  as  is  contemplated  by  the  Federal 
Constitution  ? 

The  provisions  of  the  charter  give  no  vested 
right  of  property  to  the  company;  they  merely 
bestow  on  counties  the  power  to  subscribe  for 
stock — a  power  which,  by  the  general  laws  of 
Indiana,  did  not  before  exist.  They  merely 
operate  as  enabling  acts— as  acts  removing  dis 
abilities. 

"That  the  framers  of  the  Constitution  did  not 
intend  to  restrain  the  states  in  the  regulation 
of  their  dvil  institutions  adopted  for  internal 
government,  is  admitted;  and  it  has  never  been 
so  construed." 

Story,  Const.  §  1392. 

Undoubtedly  the  Indiana  legislature  mi^t 
at  sny  time  repeal  all  laws  incorporating 
counties  and  county  boards,  and  thus  disable 
them  from  subscribing  for  any  stock  or  making 
any  contract.  Nor  is  it  to  be  for  a  m<mient 
tolerated,  that  the  legislature  of  Indiana,  by 
granting  a  charter  to  a  railroad  company,  could 
have  imended  to  abandcm  any  portion  of  its 
legislative  power  over  the  counties  of  the  state. 

As  every  charter  stands,  all  natural  persons 
not  laboring  under  disabilities,  ma;^  take  stock. 
But  who  ever  thought  that  the  legislature  may 
not,  after  the  grant  of  the  charter  by  law.  im- 
pose liabilities  on  some  of  these  natural 
persons?  Suppose  that  at  the  time  of  the 
passage  of  a  charter,  married  women  were  by 
law  capable  of  contracting  bv  subscribing  for 
stock,  can  it  be  said  that  the  legislature  cannot 
afterwards  by  law  impose  on  them  the  usual 
disability  of  femes  covert  f  So  we  think  It 
clear  that  the  Constitution  of  Indiana  might  im- 
pose on  the  counties  the  disabilities  in  question. 

In  the  case  of  Richmond,  etc.  R.  Co,  v.  The 
Louisa  R,  Co.  13  How.  71,  where  the  legislature 
of  Virginia,  in  a  charter,  gave  a  pledge  not  to 
allow  any  other  railroad  to  be  constructed  near 
the  one  chartered,  and  afterwards  another  rail- 
road was  chartered  contrary  to  that  pledge,  it 
was  held  that  the  first  charter  was  not  vidated 
within  the  meaning  of  the  United  States  Consti- 
tution touching  the  obligation  of  contracts. 
That  was  certainly  a  mu<^  stronger  case  than 
the  one  now  under  discussion;  ana  as  long  aa  iH 
stands  for  law,  surdy  the  defendant  in  tiua 
case  is  safe. 

The  case  of  Cov.  and  Lex.  R.  Co.  v.  Kenton  Co. 
Court,  12   B.   Mon.    144,   is  in  point  on    thi:» 
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«iM8tioB.  nere  the  duurter  of  the  oompanj 
had  aatborized  the  eoonty  court,  under  a  certain 
vote  of  the  people,  to  subscribe  stock.  The 
ne<^le  had  vA&d  for  it,  but  the  county  court  re- 
niaed  to  snbeeribe^  and  in  the  meantime  the 
legislature  repealed  the  provision  of  the  charter 
authorizing  county  subaeriptions.  This  repeal 
wma  held  no  Tiolation  of  a  contract,  because 
'Hmtil  an  actual  subecription  of  the  stock  was 
made  no  right  to  it  vested  in  the  company." 

Upon  the  whole,  we  submit  that  it  is  perfect- 
ly wear  that  the  question  propounded  in  this 
case  for  the  decision  of  the  court,  ought  to  be  de- 
cided in  the  affirmative. 

The  following  direct  answers  to  the  questions 
certified  to  this  court  are  from  the  order  of  the 
court  made  in  this  cause: 

"It  is  the  opinion  of  this  court: 

1st.  That  by  the  act  of  incM-poration  of  the 
Ohio  &  Mississippi  Railroad  Company,  of 
February  14,  1848,  and  the  amendment  thereto 
of  January  15,  1849,  no  such  right  to  county 
subscriptions  vested  in  said  company  as  exclud- 
ed the  operation  of  the  new  Constitution  of 
Indiana  which  took  effect  oa  November  1,  1851. 

2d.  That  by  virtue  of  the  said  acts,  and  of  the 
said  election  in  the  declaration  set  forth,  the 
Ohio  A  Mississippi  Railroad  Company  acquired 
no  such  right  to  the  subscription  of  the  defend- 
ants as  would  be  protected  by  the  Constitution 
of  the  United  States  against  the  new  Constitu- 
tion of  Indiana,  which  took  effect  on  November 
1,  1851." 

Mr.  Justice  ]felfl#m  delivered  the  opinion  of 
the  court: 

The  case  comes  up  from  the  circuit  court  of 
the  United  States  for  the  district  of  Indiana. 

This  suit  was  brought  by  the  plaintiffs 
against  the  board  of  commissioners  of  the 
«ounty  of  Daviess,  to  recover  two  instalments  of 
interest  accruing  upon  certain  Umds  issued  by 
the  board  for  stock  subscribed  to  the  Ohio  A 
Mississippi  Railroad  Company;  and  on  the 
liearing  the  following  questions  arose,  upon 
which  the  judges  of  the  court  divided  in  opini<m: 

1.  Whether,  by  the  said  act  of  incorporation 
of  the  said  railroad  company,  and  the  amend- 
ment thereto  of  Januarjr  15,  1849,  an^  such 
right  to  county  subecriptions  vested  in  said 
company  as  would  excluoe  the  operation  of  the 
375*]  new  Constitution  *of  Indiana,  which 
took  effect  on  the  1st  day  of  November,  1851. 

2.  Whether  by  virtue  of  the  said  acts,  and  of 
the  said  election  in  the  declaration  set  forth, 
the  Ohio  &  Mississippi  Railroad  Company 
acquired  any  such  right  to  the  subscription  of 
the  defendants  as  would  be  protected  by  the 
Constitution  of  the  United  States  against  the 
new  Constitution  of  Indiana,  which  took  effect 
on  the  1st  day  of  November,  1851. 

The  charter  J>f  the  railroad  company,  passed 
Pebfuaij  14,  f848,  provides  that  it  should  be 
lawful  »>r  the  counw  commissioners  through 
which  the  road  passed  to  subscribe  for  stock  on 
behalf  of  the  county,  at  any  time  within  five 
years  after  the  openms  of  the  books  of  subscrip- 
tion, if  a  majority  of  the  (qualified  voters  of  said 
county,  at  an  annual  election,  shall  vote  for  the 


The  amended  act  of  January  15,  1849,  made 
the  holding  of  the  election  in  the  county  per- 
emptory on  the  first  Monday  of  March  (then) 
-.22  How. 


nexty  to  determine  the  question  of  subscription 
or  not  to  the  stock. 

The  election  was  held  in  pursuance  of  this 
law,  and  a  majority  of  the  votes  of  the  county 
cast  in  favor  of  the  subscription.  This  was  on 
fBe^ffrsTMSfidiy  of  March,  1849;  and  on  the 
10th  September,  1852,  the  board  of  commis- 
sioners, in  pursuance  of  the  acts  and  of  election 
aforesaid,  subscribed  for  six  hundred  shares  of 
the  stock  of  the  railroad  company,  of  the  value 
of  $50  per  share,  in  the  whole  amounting  to 
$30,000,  and  in  payment  of  said  stodc  issued 
thirty  bonds,  of  $1,000  each,  duly  signed  and 
sealed  by  the  president  of  the  board  of  com- 
missioners, ana  attested  by  the  auditor  of  the 
county,  and  delivered  the  same  to  the  presi- 
dent and  directors  of  the  railroad  company.  By 
the  terms  of  the  obligations,  they  were  made 
payable  at  the  North  River  Bank  in  the  city  of 
New  York,  twenty-five  years  from  date,  to  the 
railroad  company  or  bearer,  with  interest  at  the 
rate  of  six  per  cent  per  annum,  payable  annually 
on  the  1st  March,  at  the  bank  aforesaid,  upon 
the  presentation  and  delivery  of  the  proper 
coupons  attached,  signed  by  the  auditor  of  the 
said  county.  The  plaintiffs  are  the  holders  and 
owners  of  sixty  of  these  coupons. 

*The  new  Constitution  of  the  state  of  [*376 
Indiana  contains  the  folloMring  provision: 

'*No  county  shall  subscribe  for  stock  in  any 
incorporated  company,  unless  the  same  be  paid 
for  at  the  time  ox  sudi  subscription;  nor  shall 
any  county  loan  its  credit  to  any  incOTporated 
company,  nor  borrow  money  for  the  purpose  of 
taking  stock  in  any  such  company." 

Sec  6,  art.  10,  Constitution  of  Indiana. 

This  Constitution  took  ciXcct  on  the  1st  No- 
vember, 1851.  The  subscription  was  not  made 
nor  bonds  issued  by  the  board  of  commissioners 
of  the  county,  aa  we  have  seen,  until  the  10th 
September,  1852.  The  question  therefore  arises, 
whether  the  subscription  and  bonds,  thus  made 
and  issued  after  the  Constitution  went  into  ef- 
fect, were  not  forbidden  by  the  6th  section  of 
the  10th  article  above  cited  and,  therefore,  null 
and  void. 

The  precise  question  first  presented  by  the 
court  below,  upon  which  the  judges  divided,  ia 
as  follows: 

Whether,  by  the  said  act  of  incorporation  of 
said  railroad  company,  and  the  amendment 
thereto  of  January  15,  1849,  any  such  right  to 
coimty  subscriptions  vested  in  said  company  as 
would  exclude  the  operation  of  the  new  Consti- 
tution of  Indiana,  which  took  effect  on  the  1st 
November,  1851. 

The  question  admits,  at  least  l^  implication, 
that  this  6th  section  of  the  Constitution  ap- 
plies to  the  acts  of  the  board  of  commissioners, 
in  making  the  subscription  and  issuing  the 
bonds;  but  presents  the  question,  whether,  at 
the  time  it  went  into  effect,  there  was  not  such 
a  right  to  the  subscription  and  bonds  vested  in 
the  railroad  company  as  could  be  upheld,  not- 
withstanding the  constitutional  prohibition  t 

This  view  is  sought  to  be  sustained  by  forci, 
of  the  lOth  section  of  the  1st  article  of  the  Con- 
stitution of  the  United  SUtes,  which  provides 
that  no  state  shall  pass  any  law  "impairing  the 
obligation  of  contracts." 

The  argument  is,  that  the  provisions  in  the 
railroad  charter  and  amendment,  conferring 
power  upon  the  board  of  commissioners  of  ^^'^ 
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oounty,  and  making  it  their  dutj  to  subscribe 
for  stock,  and  issue  bonds  therefor  if  a  majority 
377*]  of  the  qualified  *  voters  of  the  county 
should  determine  at  an  election  in  favor  of  the 
same,  import  a  contract  with  the  railroad  com- 
pany on  oehalf  of  the  state,  which  is  protected 
by  the  clause  referred  to  in  the  Constitution  of 
the  United  States;  and  hence  the  state  constitu- 
tional prohibition  is  inoperative  to  annul  the 
subscription  or  the  bonds.  That  this  right  to 
the  subscription  and  bonds,  resting  upon  a  con- 
tract in  the  charter,  is  unaffected  by  any  subse- 
quent statute  or  organic  law  o<  the  state. 

Without  stopping  to  inquire  whether  or  not 
the  power  conierr^  upon  the  board  of  com- 
missioners in  the  chailer  and  amendments  of 
the  railroad  company,  in  the  form  and  with  the 
conditions  therein  mentioned,  constitutes  a  con- 
tract, the  court  is  of  opinion  that,  in  view  of  the 
body  upon  which  the  power  is  conferred,  and 
of  the  nature  of  the  power  itself,  no  such  con- 
tract existed,  if  any,  as  is  contemplated  by  this 
clause  of  the  Federal  Constitution.  The  power 
or  authority  contained  in  the  charter,  and  out 
of  which  the  right  in  question  is  claimed  to 
arise,  is  conferred  upon  the  county,  a  public 
corporation  or  civil  institution  of  government, 
and  upon  public  officers  employed  m  adminis- 
tering laws;  and  the  power  or  authority  itself 
concerns  this  body  in  its  public  political  capac- 
ity. 

Chief  Justice  Marshall  observed,  in  Dartmouth 
College  v.  Woodtcard,  4  Wheat.  627,  that  the 
word  "contract,"  in  its  broadest  sense,  would 
comprehend  the  political  relations  between  the 

government  and  its  citizens;  would  extend  of- 
ces  held  within  a  state  for  state  purposes,  and 
to  many  of  those  laws  concerning  civil  institu- 
tions, which  must  change  with  circumstances 
and  be  modified  by  ordinary  legislation,  which 
deeply  concern  the  public,  and  which,  to  pre- 
serve good  government,  the  public  judgment 
must  control.  But,  he  observes,  the  framers  of 
the  Constitution  did  not  intend  to  restrain  the 
states  in  the  regulation  of  their  civil  institu- 
tions adopted  for  internal  government,  and  that 
the  instrument  they  have  given  us  is  not  to  be 
so  construed  (p.  629) .  And  Mr.  Justice  Wash- 
ington observed,  in  the  same  case  (p.  663),  in 
respect  to  public  corporations,  which  exist  only 
for  public  purposes,  such  as  towns,  cities,  etc., 
the  legislauure  may,  under  proper  limitations, 
378*]  *diange,  modify,  enlarge,  or  restrain 
them;  securing,  however,  the  property  for  the 
use  of  those  for  whom,  and  at  whose  expense,  it 
was  purchased.    See,  also,  pages  693,  694. 

It  would  be  difficult  to  mention  a  subject  of 
legislation  of  more  public  concern,  or  in  a  great- 
er degree  affecting  the  good  government  of  the 
county,  than  that  involved  in  the  present  in- 
quiry. The  power  conferred  upon  the  board  of 
commissioners  by  the  provisions  in  the  charter, 
among  other  things,  embraced  the  power  of 
taxation,  this  beinff  the  ultimate  resort  of  pay- 
ing both  the  principal  and  interest  of  the  debt 
to  be  incurred  in  the  subscription  and  issuing 
of  the  bonds. 

Hie  second  question  presented,  upon  which 
the  judges  differed,  is  as  follows: 

Whe&er,  by  virtue  of  said  acts,  and  of  the 
Mid  election  in  the  declaration  set  forth,  the 
Ohio  ft  Mississippi  Railroad  Company  acquired 
my  such  right  to  the  subscription  m  the  de- 


fendants as  would  be  proleetad  hv  the  Constita- 
tion  of  the  United  States  against  the  new  Con- 
stitution of  Indiana,  whidi  took  effeet  the  1st 
November,  1851. 

The  acts  of  1848  and  1840,  already  referred  to, 
made  it  the  duty  of  the  board  of  commissioners 
to  aubecribe  for  the  stodc,  if  a  majority  of  the 

?[ualifled  voters  at  an  eleetion  determined  in 
avor  of  the  subscription. 

The  election  todc  place  on  the  first  Mcmday 
of  March,  1849,  when  a  majority  of  the  votes 
was  cast  for  the  subscription.  The  Constitution 
of  Indiana  took  effeet  let  November,  1851.  But 
the  subscription  was  not  made  till  the  10th 
September,  1852,  and  the  bond*  were  issued 
after  this  date.  .  It  is  insisted  that  the  ocmtract 
of  subscription  became  complete  when,  at  the 
election,  a  majority  of  the  votes  was  cast  in  its 
favor,  and  did  not  require  the  form  of  a  sub- 
scription on  the  books  for  the  stock  of  the  rail- 
road company  to  make  it  oUigatory  up<m  the 
parties ;  and  which,  if  true,  it  is  agreed  the  eon- 
tract  would  be  protected  within  the  Constitii- 
tion  of  the  United  States,  as  it  would  then  have 
been  complete  before  the  constitutional  prohi- 
bition of  Indiana.  But  the  court  is  unable  to 
concur  in  this  view.  It  holds,  that  a  subscrip- 
tion was  necessary  to  create  a  contract  binding 
upon  the  county,  on  one  side,  to  take  the 
*stock  and  pay  in  the  bonds;  and  upon  [*379 
the  other,  to  transfer  the  stock,  and  receive  the 
bonds  for  the  same.  Until  the  subscription  is 
made,  the  contract  is  unexecuted,  and  obligatory 
upon  neither  party. 

We  have  ar^'ived  at  the  conclusi<»i  that  both 
of  the  questions  presented  to  us  by  the  court  be- 
low must  be  answered  in  the  negative  with  some 
reluctance,  as,  for  aught  that  appears  in  the 
case,  the  subscription  to  the  stock  by  the  board 
of  commissioners  was  made  and  the  Mnds  issued 
in  good  faith  to  the  Railroad  Compajny,  and  also 
sold  by  it,  and  purchased  by  the  plaintiff  in 
confidence  of  their  validity;  but,  after  the  best 
consid^ation  the  court  has  been  able  to  eive  the 
case,  it  has  been  compelled  to  hold,  for  the 
reasons  above  states!,  tnat  the  aubecription  was 
made,  and  ^e  bonds  issued,  in  violation  of  the 
Constitution  of  Indiana  and,  therefore,  without 
authority,  and  void. 

We  have  not  been  able  to  find  that  the  courta 
of  Indiana  have  passed  upon  this  clause  of  their 
Constitution,  and  have,  therefore,  been  obliged 
to  expound  it  with  the  best  lights  before  us. 
We  should  have  felt  very  much  relieved,  if  a  con- 
struction had  been  given  to  it  by  the  judicial 
authorities   of   the   state,   and    have    readily 

jFollowed  it.  ^      .        ,      ^ 

Whereupon  it  ie  now  here  ordered  and  ad- 
judged by  thie  court  that  Uheeo  certified  to  IA# 
sotd  dreuit  court. 


JOSEPH  S.  CUCULLU,  Plfi.  in  Err., 

9, 

LOUIS  EMMERLINO. 
(See  8.  C.  22  How.  88-87.) 

Ohfection  not  made  below  will  not  be  heard  here 
— where  judge  finds  facte,  evidence  not  re- 
viewed. 

The  objection,  that  a  contract  cannot  be  PX?^^ 

63  V.  1» 


BUWBTKB  T.  WAKEmui. 


moaJd  bavc  be«D  made  to  tba  <mirt  t>«low. 

Wbere  ths  case  sUted,  nude  bj  the  jadn  to 
trhom  tlia  c«u»e  wu  iDbmittsd,  Ond*  tiets,  and  not 
avldaoee  of  facta,  tbla  court  tannat  Inqnln, 

npoD  aome  bill  o(  «  — " '"  — "-   ■ 

me  endaice  waa  ai 


A.rffued  J<m.  tS,  J8W.    D«oid«d  Feb.  IS,  I8S0. 

IN  ERROR  to  the  Circuit  Court  <*  the  United 
States  for  the  Eoatem  Diatriot  ol  Louiaiann. 
Thii  case  aroee  upon  a  petition  filed   in  the 
court  below,  b«  the  defendant  in  error,   to  re- 
oorer  oommiMioni  allied  to  be  due  him  as  a 

The  CMiH  hiring  been  submitted  to  the  oourt, 
a  judgment  wu  entered  in  lavor  of  the  plaintiff 
for  K,700,  with  Intereit  and  eoeta ;  whereupon 
the  defendant  aued  out  this  writ  of  error. 

A  further  statement  of  the  oaae  appean  la  tlie 
minion  of  the  court. 

Mr.  miu  T*jl<w,  for  plaintiff  in  error: 

Hie  agreement  or  contract  under  which  Em- 
merling  pretenda  to  claim  the  payment  by 
Cacnllu  of  32,700,  as  bii  eommlaslona,  cannot 
be  proved  in  the  state  of  Louisiana  by  one  wit- 
neM,  and  the  judgment  ol  the  oourt  below  nuut 
be  reversed  for  want  of  sufficient  evidence  to 
ioetain  it^  as  disclosed  by  the  atatement  of  facts 

Cormier  V.  U  Alone,  8  Mart.  N.  S.  458 ;  3  Lft 
Ann.  214;  Gasfftwt  v.  Eokerwtt,  S  La.  Sag; 
LaOande  v.  ifeJfiuter,  16  Le.  362;  QillUpie  v. 
Day,  19  La.  263;  Brent  y.Siack,  10  Rob.  La.  371. 
jfr.  J.  P.  Benjuiln,  tor  defendant  in  error : 
Louie  Emmerling  recovered  a  judgment  in  the 
drenlt  court  against  J.  S.  Cuoullu,  tor  «2,700, 
for  brokerage  on  the  sale  of  a  plantation.  The 
statement  of  tact  shows  that  the  oommiaaioiis 
mra  earned  by  Emmerling,  and  the  writ  of 
STor  aeems  to  have  been  prosecuted  solely  to 
Wi  and  delay  the  defendant  in  error,  who  prays 
the  oourt  to  allow  him  damages  under  the  23d 

Ht.  Justice  Orlei  delivered  the  opinion  of 
the  court: 

The  declaration  chsrires  that  the  plaintiff  be- 
low was  employed  by  Cucullu,  as  a  broker,  to 
sell  a  plantation;  that  he  effected  a  sale  on 
terms  satisfactory  to  Cusullu ;  that  the  sale  was 
oonsummated  by  delivery  of  the  property  and 
receipt  ot  the  purchase  mon^;  and  that  for 
Ume  services  the  plaintiff  waa  entitled  to  a 
brokerage  of  two  per  cent,  which  Cucullu  !•■ 
fused  to  pay.  ,  .     .^ 

The  facU  of  the  case  are  stated  tnr  the  court 
below  in  the  nature  of  a  special  verdict,  finding 
the  allegations  of  the  declaration  to  be  sup- 
ported by  the  evidence. 

It  has  been  objected  here,  that  such  a  con- 
tract cannot  be  proved  by  one  witness,  accord- 
ins  to  the  law  ot  Louisiana.  That  objection 
should  have  been  made  to  the  court  below,  it  it 
is  worth  anything.  But  the  case  sUted,  made 
by  the  judge  to  whwn  the  cause  waa  submitted, 
finds  facts,  and  not  evidence  ol  facta;  conse- 
qaent^,  this  oourt  cannot  inquire,  unless  upon 
tome  bill  ol  eiceptiwis  properly  taken,  whether 
tiw  evidence  waa  sufficient  to  justify  the  flnd- 
iag  of  the  court.  It  would  be  granting  a  new 
ttHow. 
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trial,  because  the  verdict  Is  not  **un-  [*8T 
ported  by  the  evidence,  without  any  bUl  oi  ex- 
ceptions to  the  admission  ot  testimony  or  to  the 
charge  of  the  court. 

The  jtidgmtnt  of  the  court  Moic  is,  tXm^ort, 
afftrmgd. 


WILLIAM  BREWSTER,  Appt^ 

WILLIAM  WAKEFIELD. 

<8ee  6.  C.  22  How.  118-129.) 

Interett    on    note$    after     due — appeal,     wUmi 

proper~^law»    of    lerrttory    oonnol    regulate 

proccf*  of  thi*  court — what  parties  neerf  tio* 

join    in     appeal — defendant    toith    separata 

interest. 

By  the  constrccUon  ot  a  statute  of  the  tercltory 
ot  ulnnesata,  after  tbe  da;  speclHed  for  the  pu- 
ment  of  notes,  the  iDtereit  Is  to  be  calculated  at  the 
rates  tberelu  loeDtloned  or  according  to  the  rate 
eatabllsbed  b;  law,  wben  tbere  Is  no  written  eon- 

'  Ir'sl^t  ssto  Interest 

aj  luld   not  be  punctuall7 

pi  1  to  Interest  atter  Ibat 

tl  id  not  by  any  prorisiou 

tnre  ot  a  bill  In  fialO 
U  appeal,  and  not  a  writ 

pl  mode  ol   brlDElDK  tbe 


'."'..'.X 


rtles  wbo  acquired  llena 
01  laltseauent  to  tbe  mort- 

g,  1  In  the  appent. 

ose  Interest  Is  separate 
tl  etendanta,   may   appeal 

Argued  Deo.  8,  1859.       Decided  Feb.  SO.  18S0. 

APPEAL  from  the  Supreme  Court  ot  the  Ter- 
ritory of  Minnesota. 

The  history  ot  the  case  and  a  Rtalement  of  the 
tacts  appear  in  the  opinion  of  the  court. 

Itessrs.  J.  B.  BrisbiB,  H.  I..  Steven*  and 
K.  W.  Merrill,  for  appellant; 

1.  It  is  submitted  that  the  court  below  erred 
in  allowing  the  plaintiff  interest,  at  the  rate 
specified  in  the  notes,  after  their  maturity. 

Our  statutee  (tnds  Rev.  Stat,  ot  Minn.  p.  ISO, 
ch.  36 )  fix  the  legal  raU  oi  interest  at  seven  per 
cent  per  annum,  in  all  cases  where  no  other  rate 
is  agreed  upon  by  the  parties  in  writing. 

The  Appellant  agreed  in  writing  to  pay  a  oer- 
tain  sum  at  a  certain  time,  with  interest  thereon 
at  a  certain  rate,  or  a  certain  other  sum  at  in- 
terest at  the  same  time.  His  contract  to  pay 
interest,  did  not  extend  beyond  tbe  time  at 
which  he  agreed  to  pay  it.  The  plaintifT,  there- 
tore,  although  entitled  to  interest  upon  his  de- 
mand until  the  same  is  satisfied,  is  not  so  enti- 
tled by  virtue  of  the  defendant's  contract  to  pay 
it,  but  by  virtue  of  the  law  whioli  allows  interest 
upon  all  liquidated  demanda,  from  the  time  they 
beetmie  due  until  tbey  are  paid. 

BondBT  V.  Sander,  7  Barb.  580,  and  eaaea 
there  cited.  


Nora.— tnterett,  when  n 
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Deo.  Tebk^ 


2.  Authorities  directly  in  point  apon  the 
question  raised  in  this  case,  are  not  numerous. 

In  Maoomber  y.  Dunham,  8  Wend.  550,  it  was 
held  that  a  loan  company,  which  was  authorized 
by  its  charter  to  charge  interest  for  a  full  month 
where  a  loan  was  for  a  period  over  fifteen  days 
and  less  than  one  month,  was  not  entitled, 
where  a  loan  made  for  twenty  days  remained 
unpaid,  to  demand  interest  at  the  same  rate  for 
any  subsequent  time. 

In  17.  8.  Bank  y.  Ohapin,  9  Wend.  471,  it  is 
held  that  a  bank,  which  by  law  is  limited  to  six 
per  cent  interest  upon  all  discounts,  is  entitled 
to  recover  at  the  rate  o<  seven  per  cent  from  the 
time  the  debt  becomes  due. 

The  case  of  Ludwick  v.  Huntzinger,  5  Watts 
ft  6.  51,  60,  it  seems  to  us  is  directly  in  point. 
In  that  case  it  was  held,  that  ''a  note  payable 
at  a  future  day  with  three  per  cent  mterest 
from  the  date,  carries  that  interest  till  the  day 
of  payment,  and  after  that,  carries  lawful  inter- 
est." 

This  case  is  cited  in  a  note  to  Chit  Bills  (11 
American,  from  0th  London  ed.),  682,  marginal 
paging. 

There  are  several  cases  in  the  reports  of  the 
state  of  Alabama. 

Clay  y.  Drake,  Minor,  164 ;  Henry  y.  Thomp- 
eon,  Minor,  209;  see,  also.  Kitchen  v.  Br,  Bank 
of  Mobile,  14  Ala.  233. 

''The  policy  of  all  usury  laws  of  modem  times 
is  to  protect  necessity  against  avarice,  and  to 
fix  such  a  rate  of  interest  as  will  enable  indus- 
try to  employ  with  advantage  a  borrowed 
capital,  ana  thereby  to  promote  labor  and  na- 
tional wealth."  Per  Gh.  J.  Best,  in  the  House 
of  Lords  (3Bing.  193). 

Messre.  Joseph  H.  Bradley  and  M*  E. 
Aaiesy  for  appellee: 

The  appeal  from  the  decree  of  the  supreme 
court  taken  by  William  Brewster  alone. 

It  is  manifest  that  the  other  defendants,  if 
th^y  claimed  under  Brewster,  were  equally  in- 
terested with  him  in  receiving  the  demand  of 
Wakefield,  and  the  judgment  or  decree  is  against 
all,  foreclosing  them  from  any  equity  of  re- 
demption. 

Two  preliminary  questions  arise  on  the  face 
of  this  record: 

First.  Can  the  case  be  brought  to  this  court 
on  appeal? 

Second.  Can  Brewster  alone  take  the  appeal, 
and  without  making  the  other  defendants 
parties? 

As  to  the  first:  this  is  a  final  Judgment  in  a 
civil  action  other  than  a  case  in  equity  or  of 
admiralty  and  maritime  jurisdiction  and  as 
such,  is,  by  statute,  the  subject  of  a  writ  of 
error. 

Act  24th  Sept.  1789,  §  22  (1  SUt.  83) ;  3d 
March,  1803,  i  2  (2  Stat.  244). 

Courts  of  equity  are  distinct  in  their  forms 
and  modes  of  proceeding,  as  well  as  their  ju- 
risdiction, from  courts  of  common  law,  and  they 
are  peculiarly  placed  under  the  direct  control 
of  this  court;  with  this  limitation  they  are 
understood  to  be  ffovemcd  by  the  principal 
usages  and  rules  of  the  English  court  of  chan- 
cery at  the  time  of  the  Revolution. 

See  1  Stat  276;  4  Stat.  278;  5  Stat.  499; 
Vaitier  y.  Hitide,  7  Pet  274. 

Their  jurisdiction,  rules  of  decision  and  rem- 
edies, are  the  same  in  all  the  states. 
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Boyle  y.  JSacharie,  6  Pet.  658 ;  Ifevee  Y.  Boottr 
13  How.  268. 

l^Yom  any  other  court  except  a  court  of  equity 
or  admiralty  iurisdiction,  a  case  can  be  brought 
to  this  court  by  writ  of  error  only. 

The  Ban  Peiro^  2  Wheat.  132;  MoCoUum  ▼» 
Eager,  2  How.  61;  Parish  v.  Ellis,  16  Pet.  451. 

As  to  the  second  question:  it  is  a  case  in 
which  there  are  several  defendants  claiming  in 
the  same  right  immediately  or  derivatively, 
against  whom  the  same  joint  decree  was  passed, 
finally  settling  their  rights,  and  the  appeal  is 
prayed  by  one  only. 

An  appeal  will  not  lie  in  such  a  case  by  one. 

0  icings  y.  Kincannon,  7  Pet.  399;  Todd  y. 
Daniels,  16  Pet.  521. 

It  is  submitted  that  the  case  ought  to  be  dis- 
missed. 

If  the  ease  is  properly  before  this  court,  Uie 
points  following  wiu  be  relied  on  by  the  de- 
fendant in  error  upon  its  merits: 

First.  The  rate  of  interest  having  been  agreed 
on  by  the  parties  and  reduced  to  writing,  the 
contract  is  authorized  by  the  statute. 

Rev.  Stat.  Minn.  p.  155.  ch.  35. 

Second.  The  contract  being  in  writing,  it  i* 
the  province  of  the  court  to  interpret  ana  carry- 
it  into  effect,  according  to  the  intentions  of  the 
parties. 

See  cases  and  authorities  in  defendant's  brief 
in  the  record,  to  wit,  Story,  Cont.  p.  550,  IS  633, 
634;  7  Barb.  S.  C.  560;  Chit.  Cont.  74,  7  Am.  e<L 

Third.  If  the  terms  are  ambiguous  or  the  in- 
tention is  doubtful,  they  are  to  be  taken  most 
strongly  against  the  promisor. 

The  maxim  **verba  ohartarum  fortius  aoeip- 
iuntur  contra  proferentem"  (Co.  Litt.  36,  a)  is 
as  applicable  to  contracts  not  under  seal,  at  ta 
those  of  greater  solemnity. 

Mayer  v.  Isaac,  6  Mees.  ft  W.  612;  HargreafO0 
y.  8mee,  6  Bing.  248;  Btevens  y.  Pell,  2  Cromp. 
&  M.  710 ;  Edis  v.  Bury,  6  B.  ft  C.  433. 

Fourth.  This  is  an  express  contract  for  th# 
use  of  money.  The  terms  import  a  continuance 
of  the  same  rate  for  its  detention. 

1.  It  uses  the  word  "interest;"  "interest  from 

date." 

These  words  have  a  definite  signification* 
They  show  that  it  was  made  with  reference  to 
an  understood  compensation,  the  rifht  to  which 
would  continue  until  payment  of  the  principal 
sum  with  all  the  accumulated  interest,  or  until 
judgment  recovered.  Nor  could  the  promisor 
have  paid  the  debts  of  either  of  them,  before  the 
appointed  time,  so  as  to  stop  the  interest;  for 
the  time  is  a  part  of  the  contract  and  of  the 
consideration  on  which  the  money  was  lent,  and 
was  made  so  for  the  benefit  of  the  creditor. 

Ellis  y.  Oraig,  7  Johns.  Ch.  7. 

2.  The  interest  is  to  run  from  the  date  of  the 
note  in  one  case,  at  the  rate  of  twenty  per  cent 
per  annum ;  in  Uie  other,  at  the  rate  of  two  per 
cent  per  month.  Language  could  with  diffi- 
culty be  found  more  clearly  to  import  that  the 
parties  contemplated  the  possibility  of  the  non- 
payment of  the  debts  at  their  maturity,  and  In- 
tended, at  that  event,  to  fix  the  rate  of  interest 
to  be  allowed  and  paid  for  its  detention. 

Fifth.  It  is  to  be  construed  as  every  other 
contract,  to  make  compensation  for  the  use  of 
another  man's  property.  The  hire  of  labor, 
the  rent  of  a  house  or  machinery,  stand  on  the 
same  principle.    If  there  is  no  contract,  the 

03  V*  mm 


185t. 


Bixwsm  T.  W 


owner  is  entitled  to  recover  whaterer  the  jury 
may  find  he  should  reasonably  receive.  But  if 
there  is  a  contract  for  a  definite  period  at  a  cer- 
tain rate,  the  relation  of  the  parties  continues 
unchanged — ^the  rate  of  compensation  likewise 
continues.  So  here,  the  hire  of  this  money  and 
the  rate  of  compensation  being  fixed  by  agree- 
ment, the  rate  must  continue  so  long  as  the 
money  is  detained  in  the  use  or  emp]o3rment  of 
the  borrower.  The  statute  does  not  come  to  the 
relief  of  the  party  who  has  made  his  own  law. 

It  is  therefore  submitted,  that  there  is  no  er- 
ror in  the  decree  of  the  court  below. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  appeal 
from  the  judgment  of  the  supreme  court  of  the 
territory  of  Minnesota,  before  its  admission  into 
the  Union  as  a  state. 

It  appears  that  a  suit  was  instituted  in  the 
district  court,  in  the  county  of  Ramsey,  by 
Wakefield,  the  appellee,  against  the  appellant 
and  others,  in  oraer  to  foreclose  a  mortgage 
made  by  the  said  Brewster  and  his  wife,  of  cer- 
tain lands,  to  secure  the  payment  of  three 
promissory  notes  mentioned  m  ^e  proceedings. 
The  notes  are  not  set  out  in  full  m  the  tran- 
script, but  are  stated  by  the  complainant  in  hU 
petition,  or  bill  of  complaint,  to  have  been  all 
given  by  Brewster  on  the  11th  of  July,  1854, 
whereby,  in  one  of  them,  he  promised  to  pay, 
twelve  months  after  the  date  thereof,  to  the 
1S6*]  order  of  *  Wakefield,  the  appellee,  tho 
sum  of  $5,583.25,  with  interest  thereon  at  the 
rate  of  twenty  per  cent  per  annum  from  the  date 
thereof,  for   value   received;    and   in   another, 

Sromiscd  to  pay  to  the  order  of  the  said  Wake- 
eld  the  further  sum  of  $2,000,  twelve  months 
after  the  date  thereof,  with  interest  thereon  at 
the  rate  of  two  ]^r  cent  per  month  from  the 
date;  and  by  a  third  one,  promised  to  pay  to  the 
cwder  of  the  said  Wakefield,  six  months  after 
date^  the  further  sum  of  $1,000,  with  interest  at 
the  rate  of  two  ]^r  cent  per  month.  This  last- 
mentioned  note  IS  admitted  to  have  been  paid, 
and  these  proceedings  were  instituted  to  recover 
the  principal  and  interest  due  on  the  first  two. 
No  defense  appears  to  have  been  made  by  the 
appellant,  and  Uie  notes  were  admitted  to  be 
due.  But  when  the  court  was  about  to  pass  its 
decree  for  the  sale  of  the  mortgaged  premises, 
and  ascertain  and  determine  the  sum  due,  the 
appellant,  by  his  counsel,  appeared  and  objected 
to  the  allowance  of  more  than  the  legal  rate  of 
interest  (seven  per  cent)  after  the  notes  be- 
came due  and  payable.  Wakefield,  on  the  con- 
trary, claimed  that  interest  should  be  allowed 
at  ue  rate  mentioned  in  the  notes,  up  to  the 
time  of  judgment  or  decree  for  the  sale.  And 
of  this  opimon  was  the  court,  and  by  its  decree, 
dated  June  20th,  1855,  adjudged  that  the  sum 
of  $10,670.77  was  then  due  and  owing  for 
principal  and  interest  on  the  said  two  notes, 
and  ordered  the  mortgaged  premises,  or  so  much 
thereof  as  might  be  necessary,  to  be  sold  to  raise 
that  sum. 

This  decree  or  judgment  was  carried  by  writ 
of  error,  according  to  the  practice  in  the  terri- 
tory before  the  supreme  territorial  court;  and 
was  there,  on  the  29th  of  January,  1857,  af- 
firmed, with  ten  per  cent  damages,  and  also 
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le^  interest  on  the  snm  awarded  by  the  dis- 
trict court,  amounting  altogether  to  the  sum  of 
$12,538.00.  For  the  pavment  of  that  amount, 
with  costs,  the  mortgaged  premises  were  ordered 
to  be  sold. 

From  this  last-m^itioned  decision  an  appeal 
was  taken  to  this  court. 

*There  is  no  question  as  to  the  validi-  [*1S7 
ty  of  the  notes  or  mortgage;  and  it  is  admitted 
that  no  part  of  the  dero  has  been  paid.  The 
question  in  controversy  between  the  parties,  is 
whether,  after  the  day  specified  for  the  payment 
of  the  notes,  the  interest  is  to  be  calculated  at 
the  rates  therein  mentioned,  or  according  to  the 
rate  established  by  law,  when  there  is  no  writ- 
ten contract  on  the  subject  between  the  parties. 
Hie  question  depends  upon  the  construction  of 
a  statute  of  the  territory,  which  is  in  the  follow- 
ing words : 

"Sec.  1.  Any  rate  of  interest  agreed  upon  by 
the  parties  in  contract,  specifying  the  same  iii 
writmg,  shall  be  legal  and  valid. 

Sec.  2.  When  no  rate  of  interest  is  agreed 
upon  or  specified  in  a  note  or  other  contract, 
seven  per  cent  per  annum  shall  be  the  legal 
rate.** 

Now,  the  notes  which  formed  the  written  con- 
tracts between  the  parties,  as  we  have  already 
paid,  are  not  set  out  in  full  in  the  record.  We 
must  take  them,  therefore,  as  they  are  described 
by  the  complainant,  as  his  description  is  not 
disputed  by  the  appellant;  and  according  to 
that  statement,  the  written  stipulation  as  to 
interest,  is  interest  from  the  date  to  the  day 
specified  for  the  payiuent.  There  is  no  stipula- 
tion in  relation  to  interest,  after  the  notes  be- 
come due,  in  case  the  debtor  should  fail  to  pay 
them;  and  if  the  right  to  interest  depended  al- 
together on  contract  and  was  not  given  by  law 
in  a  case  of  this  kind,  the  appellee  would  be  en- 
titled to  no  interest  whatever  after  the  day  of 
payment. 

The  contract  being  entirely  silent  as  to  inter- 
est, if  the  notes  should  not  be  punctually  paid, 
the  creditor  is  entitled  to  interest  after  that 
time  by  operation  of  law,  and  not  by  any  pro- 
vision in  the  contract.  And,  in  this  view  of  the 
subject,  we  think  the  territorial  courts  com- 
mitted an  error  in  allowing,  after  the  notes  fell 
due,  a  higher  rate  of  interest  than  that  estab- 
lished by  law,  where  there  was  no  contract  to 
regulate  it.  The  cases  of  Maoomher  v.  Dunham^ 
8  Wend.  660;  United  States  Bank  v.  Ohafnn,  » 
Wend.  471;  and  Ludwick  v.  Hunizinger,  6 
Watts  &  S.  61,  60,  were  decided  upon  this 
principle,  and,  in  the  opinion  of  this  court,  cor- 
rectly decided. 

•Nor  is  there  anything  in  the  char-  ['l^S 
acter  of  this  contract  that  should  induce  the 
court,  by  supposed  intendment  of  the  parties  or 
doubtful  inferences,  to  extend  the  stipulaticm 
for  interest  beyond  the  time  specified  in  the 
written  contract.  The  law  of  Minnesota  has 
fixed  seven  per  cent  per  annum  as  a  reasonable 
and  fair  compensation  for  the  use  oi  money;  and 
where  a  party  desires  to  exact,  from  the  ne- 
cessities of  a  borrower,  more  than  three  times  as 
much  as  the  legislature  deems  reasonable  and 
just,  he  must  take  care  that  the  contract  is  so 
written,    in    plain    and    unambiguous    terms: 
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A  queatlon  haa  be«n  r&iied  by  the  »ipallM 
••  to  the  jurlsdlctfon  ol  this  court  The  Uwt 
of  the  Urritory  have  Kbolfsbed  the  diatinctim 
between  caiei  at  Uw  and  caies  in  equity,  uii 
both  are  blended  in  the  aame  proceeding,  with 
out  any  rej^rd  to  t!ie  fonni  and  rules  of  pro 
Deeding,  either  at  law  or  in  equity,  and  a  cmi 
«annot  be  removed  from  an  inferior  to  an  ap 
pellate  territorial  court,  except  by  writ  of  error 
And  it  ia  urged  that  thia  ease,  under  the  lawi 
of  Minnesota,  oueht  to  be  regarded  a»  a  case  a< 
law,  and  removable  to  this  court  by  writ  of  orroi 
only,  and  not  by  appeal. 

But  the  case  presented  by  the  record  is  not  i 
caftG  at  law,  according  to  the  meaning  of  thow 
worda,  in  courts  which  recognize  the  diatinction 
between  law  and  equity.  On  the  contrary,  i1 
ia  a  proceeding  in  the  nature  of  a  bill  in  equit; 
to  foreclow  a  mortgage,  in  which  the  laeti 
as  well  as  the  law  are  to  be  decided  by  the  court; 
■Jid  an  appeal,  and  not  a  writ  of  error,  waa  thi 
appropriate  mode  of  bringing  the  ease  before 
this  court.  The  lawa  or  practice  of  the  terri- 
tory cannot  regtilnte  the  procees  by  which  thii 
court  exercises  its  appellate  power.  Nor,  in- 
deed, can  there  be  any  such  tQlng  aa  at  auit  at 
law,  aa  contradistinguished  from  a  auit  in 
equity,  in  the  courts  of  the  territory,  where 
legal  ri;;htB  and  equitable  ri(^ta  muat  be  blend- 
ed together  and  proaecitted  in  the  same  suit, 
without  any  regard  to  the  rules  and  practice  of 
courts  of  common  law  or  courts  of  equity. 

Nor  was  it  necessary  that  the  partiea  who  ac- 
quired liens  on  the  mortgaged  premises  subse- 
1C9*]  quent  to  themortgage  in  question 'ahould 
join  in  the  appeal.  They  were  not  necessary 
parties  in  a  proceeding  in  equity  to  foreclose  the 
tnortgaee,  and  none  of  them  have  appeared  to 
the  suit  to  contest  the  claim  of  Wakefield.  And 
it  it  had  been  otherwise,  yet  the  question  in 
oontroversy  here  ia  the  amount  of  the  debt  due 
from  the  appellant;  and  in  the  case  of  Forgay 
V.  Coarad.  6  How.  201,  and  20  How.  653,  this 
court  dci^idcd  that  a  defendant  in  equity,  whose 
inli^rest  ia  separate  from  that  of  the  other  de- 
fendants, may  appeal  without  them. 

ife  hnt-a  no  ooubf  of  tKt  juriadiotion  of  tht 
oonrf  upon  thu  appeal;  and  the  judgment  and 
decree  of  the  «upren>«  court  of  the  territory 
muat  be  reverted,  for  th«  error  abotia  menltoaed. 

Ss  parte  l.v  the  Mattct  of  THE  UNITED 
ST.ATV^S.  on  the  Kelation  of  Richard  R. 
Cra«  fold, 

HENRY  ADDISON, 

(8.  a  22  How.  1T4-1SB.> 
Supren-e  court  haa  poicer  to  iaaiM  toritt  of  mait- 
oanitis — poicer  of  oircutt  oourl«  to  waue — will 
not  issue,  lo  control  diioretion  of  judge,  but 
wiU,  to  require  km  to  aet — tchen  jcril  of  er- 
ror operates  at  a  tuper$edeat — alien  will  2ta 
tipon  ;iidi7mant  of  ctrouif  court  aioardinv 
wiandamut — that  icrtf  of  error  mill  he  inef- 
feciuai,  i*  not  eause  for  mandamus, 
Criwtard  was  elected  mSTor  ol  Oeorgttown;  and 
NuTB.^lTanirctmui.  when  tclU  f«aue — set  aole  to 
4  L.  ed.  V.  a.  £63,  and  note  to  30  U  ed.  U.  8.  160. 

iMurf»n.«.  f«  r««i,„i  i.ifriioi-  conrli— ss*  nole  to  ■  / 
e  to  SI  L.  B.  A.  33.  t 
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oAoe  two  yeftn,  and  until  a  snooessor  shall  be 
duly  elected,  said  Crawford,  being  duly  quali- 
fied, received  the  greatest  number  of  legal  Totes, 
and  was  elected  ma^r  of  the  said  corporation, 
and  took  the  oath  as  mayor,  and  continued  to 
discharge  the  duties  for  two  years. 

On  the  fourth  Monday  of  February,  1859, 
another  election  was  held  for  mayor,  at  which 
be  received  the  greatest  number  of  legal  votes, 
and  was  by  the  judges  declared  to  be  duly  elect- 
ed; on  which  he  presented  himself  in  the 
presence  of  the  two  boards  of  the  conmion 
4XMmcil  of  the  said  corporation,  and  claimed 
that  the  oath  should  be  administered;  but  the 
said  two  boards,  alleginff  there  was  a  mistake  in 
the  returns,  and  that  there  was  in  fact  a  ma- 
jority of  one  vote  in  favor  of  Heniy  Addison, 
who  was  the  opposing  candidate,  and  to  whom 
the  oath  of  office  was  administered,  and  who 
took  possession  of  the  office,  and  continues  to 
exercise  the  duties  of  the  same. 

And  your  petitioner  represents  that  at  the 
188*]  ensuing  term  of  *the  circuit  court  of  the 
District  of  Ck>Tumbia,  being  the  court  then  and 
atill  having  jurisdiction  in  the  premises,  an 
information,  in  nature  of  quo  warranto,  upon 
the  relation  of  your  petitioner,  was  filed  in  the 
said  court  l^  Robert  Quid,  Esq.,  the  attorney  of 
the  United  States  for  the  District  of  Columbia, 
on  which  due  process  was  issued  against  the 
said  Henry  Addison,  requiring  him  to  answer 
before  the  said  court  b^  what  warrant  he 
claimed  to  exercise  the  said  office  of  mayor  of 
the  corporation  of  Georgetown. 

And  the  said  Addison  having  pleaded  to  the 
said  information,  and  certain  replications  hav- 
ing been  made  to  said  plea  by  the  said  attorney 
of  the  United  States,  certain  issues  were  joined 
thereon  at  the  October  term,  1858,  of  the  said 
eoort,  and  amongst  others  the  issue  to  trv 
whether  the  said  Henry  Addison  had,  as  al- 
leged by  him  in  his  plea,  received  the  greatest 
number  of  legal  votes  for  mayor  at  the  said 
last-mentionM  election ;  and  upon  the  issue  it 
was  found  by  the  jury,  duly  impaneled  and 
sworn  to  try  the  same,  that  the  said  Henry  Ad- 
dison did  not  receive  the  greatest  number  of 
legal  votes  for  mayor  at  the  said  election;  and 
thereupon  the  said  court  rendered  judgment 
of  ouster  against  the  said  defendant,  and  for 
the  costs  of  your  petitioner,  as  relator  in  the 
aaid  proceeding,  to  wit,  on  the day  of  De- 
cember instant. 

Whereupon,  due  proeess  for  the  execution  of 
the  said  judgment,  to  remove  the  defendant 
and  for  the  recovery  of  the  costs  aforesaid 
was  duly  prayed  of  the  said  court;  but  the 
•aid  Henry  Addison,  pretending  that  the  pro- 
•ceedings  upon  the  said  information  in  matter 
of  law  may  be  reviewed  by  this  honorable  court 
upon  writ  of  error,  sued  out  such  writ  of 
«rror,  filed  a  bond,  and  caused  a  citation  to  ho. 
iflsned  and  served  upon  your  petitioner,  to  ap- 
pear and  answer  to  the  said  writ  of  error  on 
the  return  thereof,  to  wit,  at  the  December 
term,  1860.  And  thereupon  the  said  circuit 
«ourt,  for  the  express  and  sole  reason  that  such 
wrrit  of  error  and  bond  operated  as  a  super- 
sedeas (which  is  expressed  in  their  order  in  that 
bdialf),  refused  to  execute  the  said  judgment, 
or  to  issue  any  process  to  remove  the  said  de- 
-22  How.  U.  8.  Book  16. 


fendant  or  for  the  recovery  of  the  costs  afore- 
said. 

*Your  petitioner  is  advised,  and  hum-  [*183 
bly  submits,  that  this  honorable  court  hath  no 
jurisdiction  of  the  matter  of  the  said  writ  of 
error,  and  that  the  same  must  be  dismissed  on 
the  return  thereof.  But,  as  hereinbefore  stated, 
the  said  writ  is  not  returnable  until  December 
term,  1860,  and  the  term  of  office  for  which 
your  petitioner  was  elected  as  aforesaid  will 
then  be  about  to  expire. 

Your  petitioner  is  advised  that  his  only  ade* 

?|uate  and  proper  remedy  is  by  a  mandamus 
rom  this  honorable  court,  directed  to  the 
judges  of  the  said  circuit  court  of  the  Dis- 
trict of  Columbia,  comroandinff  them  to  issue 
process  for  the  execution  of  the  judgment 
aforesaid.  And  for  that  the  transcript  of  record 
herewith  filed  plainly  expresses  on  its  face  the 
sole  cause  for  the  refusal  of  such  process,  so 
as  distinctly  to  present  the  whole  matter  of  law 
for  the  consideration  of  the  court,  he  prays 
that  a  peremptory  mandamus  may  issue,  or,  in 
the  alternative,  that  such  interlocutory  order 
may  be  passed  to  that  end,  as  this  court  may 
direct. 

Under  the  13th  section  of  the  judiciary  act  of 
1789  (1  Stat,  at  L.  72),  the  Supreme  Court  has 
''power  to  issue  writs  of  mandamus,  in  case 
warranted  by  the  principles  and  usaces  of  law, 
to  any  courts  appointed  of  persons  holding  of- 
fice under  the  united  States."  The  power  of 
the  circuit  courts  to  issue  the  writ  of  manda- 
mus is  confined  exclusively  to  those  cases  iu 
which  it  may  be  necessary  to  the  exercise  of 
their  jurisdiction.  Kendall  v.  United  iitates, 
37  U.  8.  (12  Pet.)  524. 

On  a  mandamus,  a  superior  court  will  never 
direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised ;  but  they 
will,  in  a  proper  case,  require  the  inferior  court 
to  decide.  Life  Insuranoe  Oo.  t.  Wilson,  8  Pet^ 
294.  It  has  repeatedly  been  declared  by  this 
court  that  it  will  not,  by  mandamus,  direct 
a  judse  as  to  the  exercise  of  his  discretion;  but 
it  win  require  him  to  act.  38  U.  S.  (13  Pet.) 
279. 

A  mandamus  is  a  remedy  where  there  is  no 
other  appropriate  relief,  and  it  is  only  resorted 
to  on  extraordinary  occasions. 

The  writ  of  error  is  a  common  law  writ,  and 
is  almost  as  old  as  the  common  law  itself. 
This  writ,  to  <^rate  as  a  ^supersedeas,  [*184 
must  be  issued  within  ten  days  after  the  rendi- 
tion of  the  judgment,  and  on  security  being 
^ven  for  a  sum  exceeding  the  amount  of  the 
judgment.  Where  no  supersedeas  is  required, 
security  for  the  costs  of  the  Supreme  Court 
must  be  entered.  So  that,  in  these  respects,  the 
writ  of  error  is  said  to  be  a  writ  of  right,  though 
regulated  by  statute. 

The  condition  on  the  supersedeas  bond  is: 
"that  the  said  Henry  Addison  shall  prosecute 
the  said  writ  of  error  to  effect,  and  answer  all 
damages  and  costs  if  he  shall  fail  to  make  hit 
plea  good ;  then  the  above  oblij^ation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and 
virtue." 

In  the  OoUimbian  Inauranoe  Company  t. 
WheelHghi,  7  Wheat.  534,  it  was  held  that  a 
writ  of  error  will  lie  from  this  court  upon  the 
judgments  of  the    circuit    courts    awarding  a 
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peremptory  mandamns,  if  the  matter  in  eon- 
troversy  is  of  sufficient  value.  But  in  that 
case,  it  did  appear  that  the  office  of  director 
of  the  insurance  company,  which  was  the  mat- 
ter in  controversy,  was  of  less  value  than  ^1,000 
and  that  its  value  was  to  be  ascertained  b^  the 
salary  paid;  the  court  held  it  had  no  juris- 
diction. 

The  weight  of  this  authority  is  not  lessened 
by  the  fact  on  which  the  Question  of  jurisdic- 
tion turned.  The  salary  of  the  major  of  George- 
town was  established  by  law  at  $1,000  per  an- 
num *,  and  if  this  be  the  matter  of  ccmtroversy, 
it  settles  the  jurisdiction. 

But  it  is  contended  that  a  year's  salary  can- 
not be  r^rded  as  the  amount  in  controversy, 
as  the  salary  is  paid  monthly  or  quarterly,  as 
may  be  most  convenient  to  the  mayor.  The  law 
regulates  the  pay  of  all  salaried  officers  by  the 
year,  and  the  estimates  are  so  appropriated  in 
the  reported  bills.  Any  departure  from  this 
annual  allowance  would  derange,  more  or  lees, 
the  fiscal  of  a  government  or  corporation. 

But  it  is  said  that  the  remedy  by  writ  of  er- 
ror is  inappropriate  and  ineffectual,  as  the  of- 
fice of  the  relator  will  expire  about  the  time  the 
writ  of  error  is  made  returnable.  This  may  be 
a  defect  in  the  law,  which  the  legislative  power 
only  can  remove.  A  writ  of  error  returnable 
186*]  inatanter  would  give  •more  speedy  re- 
lief, and  might  be  more  satisfactoiy,  but  we 
must  administer  the  law  as  we  find  it. 

The  bond  and  security  given  on  the  writ  of 
error  cannot  be  regarded  as  an  idle  ceremony. 
It  was  designed  as  an  indemnity  to  the  de- 
fendant in  error  should  the  plaintiff  fail  to 
prosecute,  with  effect,  his  writ  of  error. 

We  can  entertain  no  doubt  that  the  writ  of 
error  is  the  legal  mode  of  revising  the  judg- 
ment of  the  circuit  court  in  this  case;  and  that 
security  having  been  given  on  the  judgment,  as 
the  law  requires,  it  is  superseded. 

Dissenting,  Mr.  Justice  Wayne  and  Mr. 
Justice  Grier* 


ROBINSON  LYTLE  and  Lydia  L.,  his  Wife, 
Nathan  H,  Cloyes  et  oi.,  Plffa.  in  Err,, 

V. 

THE    STATE    OF    ARKANSAS,    Charles    B. 

Bertrand,  ei  dL 

(Bee  8.  C  22  How.  193>214.) 

State  judgment  aa  to  title,  when  ewamindble — 
entry  procured  by  fraud  may  he  reviewed — 
deoUion  aa  to  ataiute  of  limitationa  not  re- 
viewable— where  evidence  contradictory,  ver- 
dict ooncluaive. 

Under  the  25tb  section  of  the  Judfclarj  act  it  is 
not  material  whether  the  invalidity  of  a  title  was 
decreed  in  the  state  court  upon  a  question  of  fact 
or  of  law.  ^  _^ 

The  fact  that  the  title  was  rejected  in  that  coart, 
authorizes  this  court  to  re-examine  the  decree. 

The  adjudication  of  the  register  and  receiver, 
which  authorised  the  entry  of  land,  Is  subject  to  re- 
vision In  the  conrts,  on  showing  that  the  entry  was 
ol>tained  by  fraud  and  false  testimony  as  to  settle- 
ment and  cultivation.  ^  ,        ^  ^ 

The  act  of  limitations  of  the  state  Is  a  defense 

ao6 


having  no  connection  with  the  title,  and  this  court 
csnnot  revise  the  decree  below  in  this  respect,  un- 
der the  25th  section  of  the  judiciary  act 

Where  the  evidence  is  contradictory  on  the  qnea- 
tion  of  fraud  and  imposition  on  the  officers,  this 
court  will  not  overrule  the  finding  of  fact  oj  the 
courts  below. 

Argued  Jan.  18,  1860.      Decided  Feb.  20,  1860. 

IN  ERROR  to  the  Supreme  Court  of  the  StaU 
of  Arkansas. 

The  history  of  the  case,  and  a  sufficient 
statement  of  the  facts,  appear  in  the  opinioo 
of  the  court. 

See,  also,  Lytic  v.  Arkanaaa,  9  How.  314; 
Lytle  V.  Arkanaaa,  17  Ark.  610,  from  whidi 
the  present  writ  of  error  is  prosecuted. 

Of  the  elaborate  arffuments  presented  in  this 
court,  but  little  can  be  here  given,  except  on 
the  question  of  jurisdiction. 

Mesara,  J.  H.  Bradley,  A*  Fowler»  and 
J.  Btillwell,  for  plaintiff  in  error: 

It  may  be  insisted  that  this  court  has  no 
jurisdiction  of  the  case. 

The  right  set  up  by  the*  plaintiffs  in  error 
arises  under  an  act  of  Congress,  and  the  de- 
cision of  the  supreme  court  of  Arkansas  waa 
Against  that  right,  consequently  this  oonrt  baa 
jurisdiction  of  the  case,  without  regard  to  the 
particular  ground  upon  which  tiie  decree  of  the 
state  court  is  based. 

Cunningham  v.  Aahley,  14  How.  389;  Mobile 
V.  EmanueU  1  How.  95;  14  How.  98. 

The  right  grows  out  of  an  act  of  Congreaa* 
and  is  sanctioned  against  all  laws  and  judicial 
decisions  of  the  states. 

OuAnga  v.  yorwood,  6  Cranch,  344 ;  Fiaher  r. 
Cockerell,  5  Pet.  257 ;  Martin  T.  Hunter'a  Leaeee^ 
1  Wheat.  304,  322,  352.  ,    ,  ^  ^ 

The  evidence  for  the  defense  was  admitted 
for  the  purpose  of  impeaching  the  right  daimed 
under  the  act  of  Congress,  and  granted  to  them 
by  the  land  oflRcers  acting  under  it;  consequent- 
ly the  decision  of  the  state  court  upon  the  effect 
of  such  evidence  may  be  fully  considered  here, 
and  the  decree  reversed  or  affirmed. 

Mackay  v.  Dillon,  4  How.  447. 

The  power  to  revise  and  reverse  a  dedsioo  of 
a  state  court,  depriving  a  party  of  his  right  to 
transfer  his  case  from  the  state  court  to  the 
circuit  court  of  the  United  SUtes  for  trial,  bms 
been  exercised. 

Gordon  v.  Longeat,  16  Pet.  108. 

In  IfeiUon  v.  Lagow,  7  How.  775,  the  plain- 
tiff claimed  the  land  under  an  authority  exer- 
cised by  the  secretary  of  the  treasury  in  behalf  of 
the  United  States,  and  the  decision  was  against 
the  validity  of  the  authority  thus  exercised,  suid 
on  motion  to  dismiss.  Chief  Justice  Taney  said : 
"We  think  it  is  evidently  one  of  the  cases  pre- 
scribed for  in  the  25th  section  of  the  act  of 

1789." 

In  this  case  the  decision  was  against  the 
authority  exercised  by  the  register  and  receiver, 
subordinates  of  the  secretary  of  the  treasury, 
but  under  the  same  authority. 

The  jurisdiction  exists  wherever  the  laws  of 
Congress  and  the  acts  of  officers  executing  them 
in  perfecting  titles  to  public  lands,  have  been 
drawn  in  question  and  construed  by  the  bu- 
ureme  court  of  a  state,  ftnd  the  decision  te 
^  63  U.  ft. 


1860. 


LtTLB  T.  ABKAN8A1. 


19S-214 


ai^iiist  the  title  set  up  under  the  I«ws  of  Con- 
griesfl  and  the  authority  exercised  under  them. 
Cotmn  ▼.  Blanche   Ew*r,    10   How.  207;  Mc- 
Donogh  T.  MiUaudon.  3  How.  704. 

The  plaintiffs  in  this  case  claim  under  the 
.authori^  exercised  under  a  statute  of  the 
United  States,  and  a  right  set  up  under  it,  and 
the  decision  was  against  them.  Oarland  ▼. 
Wynn,  20  How.  7,  was  similar  to  this  in  every 
respect,  and  the  question  was  passed  over  with- 
out notice. 

In  order  to  giye  jurisdiction,  it  is  sufficient  if 
the  record  shows  that  it  is  clear,  from  the  facts 
stated  hy  Just  and  necessary  inference,  that  the 
question  was  made,  and  that  the  state  court 
must,  in  order  to  have  arrived  at  the  Judgment 
pronounced  hr  it,  have  decided  that  question 
as  indispensable  to  that  Judgment. 

Croum  T.  RandeU,  10  Pet.  392;  WUaon  ▼. 
Tk0  Blaok  Bird  O.  M.  Oo,  2  Pet.  250;  Martin 
▼.  Bunier*$  Lessee,  1  Wheat.  365;  MiUer  t. 
NiehoU,  4  Wheat  811;  William$  v.  Norrif,  12 
Wheat  117. 

The  Jurisdiction  must  be  determined  by  refer- 
ence to  the  record.  And  in  doing  so,  the  court 
will  refer  to  the  opinion  of  the  state  court, 
where  it  is  made  a  part  of  the  record  l^  the 
laws  of  the  state. 

Cousin  Y.  Blan&^  B»r$.  19  How.  207. 
In  this  case  there  is  no  necessity  in  the  first 
instance  of  looking  behind  the  decree  of  the 
supreme  court  of  Arkansas,  to  determine  the 
ground  of  the  decision;  but  if  need  be,  we  may 
fook  bade  to  the  decision  of  the  Chancellor, 
whose  decree  was  affirmed  by  the  supreme  court 
of  Arkansas,  and  shall  find  that  he  overruled  all 
the  defenses  set  up,  except  the  invalidity  of  the 
pre-emption  claim  of  Cloyes. 

The  decision  bein^  against  the  right,  the 
Supreme  Court  has  juriMliction  to  re-^xamine 
the  ease  and  determine,  not  whether  the  de- 
cision was  right  upon  the  particular  ground, 
but  whether  the  right  was  properly  denied. 
The  decree  of  the  state  court  would  not  have 
been  what  it  is^  if  there  had  not  been  a  decision 
against  the  right  set  up  by  the  plaintiffs;  and 
this  is  aU  sufficient. 

WilUam$  t.  Oliver,  12  How.  124;  8  Pet  292, 
802.  . 

And  the  decision  of  the  state  court  need  not 
be  ccmfined  exclusively  and  especially  to  the 
construction  of  the  treaty,  act  of  Congress,  etc, 
in  order  to  give  jurisdiction. 
WUliamt  T.  Oliver,  12  How.  124. 
Points  mav  arise  growine  out  of  and  con- 
nected with  tne  seneriu  quesuon,  and  so  blended 
with  it  as  not  to  be  separated,  and  therefore 
telling  equally  within  the  decision  contemplated 
by  the  25th  section.  The  case  of  Smith  v.  The 
State  of  Maryland,  6  Cranch,  281 ;  and  Martin 
▼.  Hunter's  L&taee,  1  Wheat.  805,  355,  afford  il- 
lustrations of  this  principle. 

Here  the  record  shows  affirmatively  that  the 
decision  was  against  the  right  set  up  and  the 
authority  of  the  land  officers,  excluding  the 
idea  that  the  decision  was  made  upon  the  other 
defense  set  up  by  the  defendants,  such  as  pur- 
chasers for  a  valuable  consideration  without 
notiee,  statutes  of  limitation,  lapse  of  time,  etc. 
And  it  follows,  as  a  matter  of  course,  that  if 
the  decision  of  the  state  court  upon  that 
point  was  wrong,  the  decree  must  be  reversed. 
22  How. 


The  effect  of  the  decision  of  that  court  re- 
versing the  decree  of  the  supreme  court  of 
Arkansas;  the  right  of  the  defendants  to  ques- 
tion the  validity  of  the  pre-emption  claim  of 
Cloyes,  and  whether,  if  they  have  the  right, 
they  have  done  so  by  proper  pleading,  are  the 
next  questions  presented.  There  are  other  ques- 
tions which  will  be  discussed,  though  it  is  not 
supposed  the  court  will,  under  the  circum- 
stances, feel  called  upon  to  decide  them. 

The  idea  seemingly  entertained  by  some  of, 
the  counsel  for  the  defense  in  this  case,  and 
also  by  the  Chancellor,  that  the  former  decree 
in  this  case  hv  the  Supreme  Court  of  the  United 
States  is  not  ''the  law  of  the  case" — ^to  govern  it 
absolutely,  as  far  as  that  decree  went — because 
amendments  and  not  parties  were  subsequently 
made,  is  at  least  a  novel  one. 

The  issue  is  substantially  the  same  now  as 
presented  before;  and  such  cnanaes  as  have  been 
made  only  present  the  aMnpiainant's  rights 
much  more  clearly  and  strongly,  and  render  the 
former  adjudication  much  more  emphatically 
"the  law  of  the  case,"  and  more  conclusive  now 
than  it  could  possibly  have  been  without  such 
change. 

And  the  law  in  all  cases  is  well  settled  and 
without  any  exception,  that  an  adjudication  of 
the  Supreme  Court  of  the  United  States  is  con- 
clusive down  to  the  very  point  decided,  and  be- 
comes unchangeably  ''the  law  of  the  case,"  and 
nothinff  behind  that  point  can  ever  be  opened  or 
revivM  afterwards. 

See  NeUon  t.  Huhhard,  13  Ark.  256;  E» 
parte  Story,  12  Pet.  339 ;  Fortenherry  v.  Frazier, 
5  Ark.  202 ;  Sihhald  v.  The  17.  fif.  12  Pet  492 ; 
Weet  V.  Brashear,  14  Pet  54;  Porter  v.  Sanley, 
10  Ark.  191;  Boyoe  v.  Grundy,  9  Pet  290; 
Walker  v.  WoUter,  7  Ark.  656;  Pulaski  Co.  v. 
Lincoln,  13  Ark.  104;  Rector  v.  Donley,  14  Ark. 
307;  Story  v.  Livingston,  13  Pet  367. 

In  this  case,  then,  what  can  be  inquired  into 
under  that  former  decision,  but  the  question  of 
fraud  and  purchase  bona  fide  without  notice? 
And  by  the  well-understood  principles  of  equity, 
we  think  both  of  these  must  be  determined 
against  the  defense. 

As  a  general  principle  of  law,  it  is  well  set- 
tled, that  where  the  matter  adjudicated  is  by 
a  court  of  peculiar  and  exclusive  jurisdiction, 
and  where  no  appeal  is  allowed  or  revisinff 
power  given  by  law,  such  adjudication  is  final 
and  conclusive  upon  all  the  other  courts  and 
persons,  until  successfully  impeached  upon  the 

groimd  of  fraud.  ,«    -     ^    ^ 

Lessee  of  Rhoades  v.  SeHn,  4  Wash.  C.  O. 

721;  WUcow  v.  Jackson,  13  Pet  511;  Oelston  v. 

Boyt,  1  Johns.  Ch.  546;  Voorhees  ▼.  U.  8.  Bank, 

10  Pet  478;  U.  S.  v.  Arredondo,  6  Pet  729; 
Blount  V.  Darrach,  4  Wash.  C.  C.  650;  Foley 
V.  Harrison,  15  How.  448;  Borden  v.  The  State, 

11  Ark.  547. 

And  embraced  within  this  general  principle 
are  the  adjudications  of  the  register  and  re- 
ceiver of  the  land  offices,  as  to  the  facts  of  pos- 
session, cultivation  and  other  acts  essential  to 
the  validity  of  the  pre-emptor's  rights-questions 
directly  submitted  to  them  and  adjudicated 
upon  and  within  their  exclusive  jurisdiction. 

See  Wilcox  v.  Jackson^  13  Pet.  511;  Ifief^s 
Heirs  v.  Rector,  4  Ark.  284;  2  Laws,  Instruc- 
tions and  Opinions  (ed.  of  1838),  p.  85,  No.  57 : 
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Gatnet  ▼.  ffale,  16  Ark.  25;  McGhee  ▼.  Wright, 
16  111.  557;  Mitchell  v.  Cobb,  13  Ala.  139;  Lytle 
▼.  TA«  /8/a<e,  9  How.  333 ;  Lewis  ▼.  Leicia,  9  Mo. 
180;  Perry  v.  O'llanlon,  11  Mo.  591 ;  12  Ark.  21, 
€t  aeq. 

And  in  binding  on  a  court  of  chancery,  as 
well  as  other  courts. 

16  111.  557. 

Even  a  surveyor  appointed  by  act  of  Con- 
gress to  make  a  partition  of  lands,  becomes  in 
that  matter  virtually  a  judee;  and  his  act  is 
final  and  conclusive  in  the  aosenoe  of  fraud. 

See  ilaydel  v.  Dufreane,  17  How.  30. 

Such  Judgments  or  any  other  final  judg- 
ments, may  be  impeached  in  equity  for  fraud; 
but  never  on  account  of  irrep^ularity. 

See  Shottenkirk  v.  Wheeler,^  Johns.  Ch.  275. 

And  however  grossly  ignorant  such  a  court 
or  officer  may  be  of  the  duties  confided,  or  re- 
gardless of  the  right  of  parties,  yet  this  cannot 
aflfpct  the  jurisdiction  or  impair  the  judgment, 
in  the  nbsonce  of  fraud. 

JSee  Woodruff  v.  Cook,  2  Edw.  Ch.  261. 

We  InHint.  as  to  the  attempted  imputation  of 
fraud  made  by  wholesale  in  many  of  the  an- 
swers— tlint  none  of  them  occupy  a  position  to 
give  them  thp  right  in  law  or  equity,  to  avail 
lemsclves  of  the  charge  even  were  it  as  true 
as  it  is  untrue. 

None  of  them  had  any  interest  in  the  land  or 
any  claim  to  it,  of  any  sort  at  the  time  that 
the  grant  of  the  pre-emption  was  obtained;  and 
even  were  it  done  by  fraud,  what  right  had  any 
of  them  to  complamT  Was  any  one  of  them 
injured  by  it?  It  was  a  question  between  Cloyes 
and  the  United  States,  alone. 

Fraud  must  be  accompanied  by  injury  in  o.der 
to  entitle  a  partv  to  redress.  The  party  seeking 
relief  must  l>e  damaged  by  the  alleged  act. 

See  Ualls  v.  Thompson,  1  Sm.  Sl  M.  489;  Irons 
▼.  Ueyhum,  1 1  Ark.  369 ;  Cunningham  v.  Ashley, 
12  Ark.  303,  320;  1  Story,  Eq.  Jur.  fi  203;  Co. 
Litt.  357.  b.:  Young  v.  Bumpass^  Freem.  Ch. 
(Miss.)  250;  Juzan  T.  Toulmin,  9  Ala.  N.  S. 
684;  Conard  v.  Ificoll,  4  Pet.  296,  310;  U,  S.  v. 
Arredondo,  6  Pet.  716;  Meux  v.  Anthony ^  IJ 
Ark.  418;  Clarke  v.  White,  12  Pet.  196;  Ed- 
munds V.  Hildreth,  6  111.  215;  2  Tenn.  153. 

Messrs.  8.  H.  Hempatead,  A*  Pike,  and 
Geo.  O.  'Watkina,  for  defendants  in  error: 

In  Miller  v.  Kerr,  7  Wheat.  1,  the  court  held 
that  where  an  equitable  title  was  asserted, 
against  a  patent,  the  equitable  title  was  first 
open  to  examination,  and  the  complainant 
failed  because  his  supposed  prior  equity  was 
founded  upon  a  mistake.  So  m  this  case  when 
before  the  court  in  9  How.,  it  was  held  that 
the  alleged  equity  acting  on  the  offensive, 
might  be  impeached  on  the  ground  of  fraud  or 
unfairness.  In  Garland  v.  Wynn,  20  How.  1, 
where  the  equitable  claimant  assailed  a  title 
which  had  ripened  into  a  patent,  it  was  an- 
nounced as  the  settled  doctrine  of  the  court, 
and  which  a  fortiori  would  apply  as  against 
the  alleged  equity  of  a  complainant  asserting 
an  imperfect  title,  "that  where  several  parties 
set  up  conflicting  claims  to  property  with  which 
a  special  tribunal  may  deal,  as  between  one 
party  and  the  government,  regardless  of  the 
rights  of  others,  the  latter  may  come  into  the 
ordinary  courts  of  justice  and  litigate  the  con- 
flicting daims."    That  was  a  writ  of  error  from  I 


a  state  court,  and  those  are  the  ordinary  eourts 
of  justice  referred  to. 

llie  distinct  question  was  presented,  whetlier 
the  court  below  had  authority  or  jurisdiction 
to  set  aside  or  correct  the  decision  of  a  register 
and  receiver,  on  the  ground  that  the  witnesses 
were  induced  to  swear  ignorantly,  and  what 
was  untrue  as  to  the  locality  of  the  cultivation, 
and  upon  which  depended  the  existence  and 
validity  of  the  pre-emption  claimed,  and  which  . 
the  land  officers,  acting  upon  that  false  testl-  - 
mony,  had  adjudicated  ana  allowed. 

The  supreme  court  of  Arkansas,  in  their  de  - 
cision  in  Lytle  v.  Arkansas,  17  Ark.  610  (fronts 
which  the  present  writ  of  error  is  prosecuted),^ 
yielded  implicit  obedience  to  the  opinion  of  this^ 
court  in  9  How.,  as  the  law  of  the  case. 

The  rights  of  a  bona  fide  pre-emptor  are  fuUj^ 
recognized,  but  in  the  new  aspect  of  the  case^ 
that  court  was  called  upon  to  decide  whetheon 
the  pre-emption  claim  was  bona  fide.  The  tea-  . 
timony  was  again  reviewed  and  carefully  eon-  . 
sidered. 

The  judgment    in    the    Supreme  Court  wast 
"that  the  pre-emption  claim  set  up  in  the  bil  ^ 
was  and  is  fraudulent  in  fact  and  in  law,  sn^ 
there  is  no  error  in  the  proceedings  and  decree 
of  said  chancery  court  in  this  cause." 

The  proposition  contended  for  is,  that  on 
writ  of  error  from  a  state  court,  where  no  qi 
tion  of  law  is  presented,  it  is  not  the  provini 
or  duty  of  this  court  to  review  the  decision 
an  issue  of  fact  merely,  made  by  the  court  bel< 
with  its  superior  facilities  for  determining  t~ 
fact,  according  to  the  weight  or  credibility 
testimony. 

By  the  judiciary  act  of  1789  appeals  w^^r 
only  allowed  from  the  district  to  the  drc^a^ 
courts.    There  was  no  mode  of  bringing  up  SK-aiy 
case  to  this  court,  except  by  writ  of  error. 
Blaine  v.  Ship  Carter,  4  Dall.  22. 
The    terms  "appeal"  and  "writ    of    error." 
though  used  by  the  act,  were  not  confoondei 
An  appeal  is  a  civil  law  proceeding  which     re- 
moves the  cause  entirely,  and  is  a  rehearing  en 
the  facts  as  well  as  the  law. 

Wiscart  v.  Dauchy,  3  Dall.  821. 
The  great  object  of  the  judidary  act  of  1789, 
was  to  confine  the  appellate  jurisdiction  of  this 
court  to  the  examination  and  dedsion  of  ques- 
tions of  law,  on  errors  assigned  and  made  to 
appear  upon  the  record.    By  S  19,  the  drouit 
courts  in  equity  were  required  to  cause  the  facts 
upon  which  thev  founded  their  decree  to  appesr 
upon  the  record,  either  by  a  stotement  of  sueb 
facts  by  the  parties,  or  by  the  court  where  th^ 
could  not  agree,  beins  analogous  to  a  special 
verdict  or  case  stated  in  trials  at  law.    Thi* 
regulation  appears  to  have  been  regarded  witb 
some  jealousy,  according  to  the  report  of  th^ 
case  as  cited,  Wiscart  v.  Dauchy,  as  conferrtsf 
a  power    on    the    circuit    courts  in  ehaneeiy 
which  might  be  abused  by  the  determination  c 
facts  contrary  to  or  not  warranted  by  the  0* 
dence.    That  feeling  probably  led  to  the  paMS 
of  the  act  of  March  3,  1803,  providing  for  an  r 
peal  in  chancery  causes  from  the  drcuit  eov 
t«  this  court,  and  that  on  such  appeal  the  ti 
script  should  contoin  all  the  pleadings,  dsf 
tions  and  documentary  evidence  in  the  eanf 
The  policy  of  the  act  of  1803,  as  appr 
from  its  history,  was  to  enable  this  eourt 
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▼lew  Bud  correct  any  groM  error  of  the  circuit 
courts,  in  determining  questions  of  fact  against 
or  without  evidence.  The  principle  pervading 
the  exercise  of  appellate  jurisdiction  by  this 
court,  is  only  partially  innovated  upon.  We 
apprehend  that  no  appeal  in  chancery  was  ever 
decided  by  this  court  without  deference  to  the 
opinion  of  the  circuit  court  which  tried  the 
cause  upon  the  facta  which  the  evidence  con- 
duced to  establish;  while  on  the  other  hand, 
their  errors  or  misconstructions  of  law  are  freely 
eiamined. 

In  all  the  cases,  from  Parsons  v.  Bedford,  3 
Pet  444,  to  Minor  v.  TillotBon,  2  How.  392, 
and  Fmm  v.  Holme,  21  How.  481,  this  court 
has  perseveringly  resisted  all  efforts  to  engraft 
upon  the  Federal  iudiciary  the  civil  law  prac- 
tice, or  the  mongrel  systems  of  Texas  and  other 
new  states. 

But  in  any  view  of  it,  the  act  of  1803  does  not 
apply  to  writs  of  error  from  the  state  court, 
under  the  26th   section   of  the  judiciary  act. 
And  according  to  the  construction  repeatedly 
given  by  this  court,  touching  the  distinction 
between  an  appeal  and  a  writ  of  error,  where 
those  terma  are  used  in  acts  of  Congress,  noth- 
ing is  examinable  on  a  writ  of  error  by  this 
court,  as  one  of  appellate  jurisdiction,  except 
questions  of   error   in   law.    When  this  cause 
was  tried  in  9  Howard,  the  facts  confessed  by 
the  demurrer  lay  in  a  nut  shell.    The  decision 
is  interesUnff  and  important  as  an  affirmance 
of  the  doctrine  that  an  inchoate  riffht  of  pre- 
mptkm  Tested  under  law  is  not  dented  by  a 
subsequent  act  of  Congress  granting  the  land. 
But  on  this  record,  suppose  the  court  were  to 
enter  upon  a  re-examination  of  facts,  and  after 
a  patient  and  laborious  collation  of  the  testi- 
mony, and  without,  indeed,  those  aids  attendant 
upon  the  court   which    tried    the    cause,  and 
breathing  the  atmosphere  of  the  witnesses,  could 
instinctively  appreciate  their  worthy  credibility, 
should  arrive  at  the  conclusion  that  the  claim 
of  Cloyes  was  unfounded  in  fact,  and  fraudu- 
lent; the  decision,  settling  no  question  of  law, 
would  not  be  worthy  of  a  place  in  the  reports. 
We  take  it  that  amid  all  changes  and  fluctua- 
tiona  in  the  jurisprudence  of  the  states,  the  prin- 
ciple governing  the  appellate  jurisdiction  of  this 
court  should  remain  unchanged;  so  that,  what- 
ever more  of  trial  may  be  provided  in  the  local 
tribunals,  and  to  which  the  parties  have  re- 
sorted, the  ascertainment  of  a  fact  according  to 
the  mode  provided,  is  to  be  regarded  as  final  and 
conclusive  of  the  fact. 

We  venture  to  submit  that  it  is  only  accord* 
inff  to  a  tedmical  view  of  the  judiciary  ^  that 
this  court  has  any  jurisdiction  in  the  premises. 
It  is  true  that  be(».use  the  plaintiffs  in  error 
claim  under  a  law  of  Congress,  and  the  decision 
is  against  the  right  claimed,  they  come  literally 
within  the  terms  of  the  25th  section,  so  that 
the  court,  according  to  its  practice,  might  refuse 
to  entertain  a  motion  to  dismiss  for  want  of 
jurisdiction,  and  out  of  abundant  caution,  re- 
serve the  question  until  the  final  judgment. 
Doubtless,  if  the  plaintiffs  in  error  can  put  their 
finger  on  any  error  or  misconstruction  of  law, 
l^  the  CSiancellor  in  the  determination  of  the 
ftkct,  or  in  other  words  can  show  that  he  re- 
garded those  aets  of  the  claimant  as  fraudulent, 
which,  in  the  opinion  of  this  court  and  according 
82  How. 


to  its  construction  of  the  law,  were  not  so.  then 
the  decision  of  the  court  below  would  be  ex- 
amined for  that  error.  But  apart  from  the  con- 
sideration of  all  other  elements  of  mala  fides, 
one  essential  fact  ascertained  and  decided  by  the 
court  below,  is  that  Cloyes  did  not  cultivate  in 
1829.  While  that  determination  stands,  there 
never  was  any  right,  and  consequently  there  is 
no  jurisdiction. 

Mr.  Justice  Oatroa  delivered  the  opinion  of 
the  court: 

The  first  question  presented  on  the  record,  is 
whether  this  court  has  jurisdiction  to  examine 
and  revise  the  decision  of  the  supreme  court  of 
Arkansas  by  writ  of  error,  under  the  25th  sec- 
tion of  the  judiciary  act.  The  question  arises 
on  the  following  facts: 

Nathan  Cloyes,  ancestor  of  the  principal  com- 
plainants, entered  as  an  occupant,  at  a, land 
office  in  Arkansas,  a  fractional  quarter  section 
of  land,  in  1834,  under  the  pre-emption  acts  of 
1830  (4  Stat,  at  L.  420)  and  1832  (4  Stat,  at  L. 
603).  The  fraction  adjoined  the  village  of 
IJttle  Rock  on  its  eastern  side,  and  was  for 
twentv-nine  acres.  The  same  land  had  been 
^tented  in  1833  by  the  United  States  to  Joh^ 
Pope,  governor  of  the  territory  of  Arkansas, 
to  be  appropriated  to  the  erection  of  public 
buildings  for  said  territory.  The  heirs  of  Cloyes 
claimed  to  have  an  earlier  equity,  by  force  of 
their  pre-emption  right,  than  that  of  the  gov- 
ernor of  Arkansas. 

They  filed  their  bill  in  equity  in  the  proper 
state  court,  to  enforce  this  equity.  That  bill 
contained  appropriate  allegations  to  exhibit  an 
equitable  title  in  the  plaintiffs,  and  the  oppos- 
ing rig^t  of  the  patentee,  and  thus  to  enable 
the  courts  to  compare  them.  Some  of  the  de- 
fendants demurred  to  the  bill ;  others  answered, 
denying  the  facts  of  the  settlement  and  culti- 
vation, and  pleading  the  bona  fides  of  their  pur- 
chase and  the  statute  of  limitations. 

Hie  courts  of  Arkansas  dismissed  the  bill  on 
the  demurrer;  which  judgment  was  reversed  in 
this  court,  and  the  cause  remanded  for  further 
proceedings.  Lytle  v.  Arkansas,  9  How.  314. 
It  was  prepared  for  hearing  a  second  time,  and 
the  couris  of  Arkansas  have  again  dismissed  the 
bill,  and  the  cause  is  a  second  time  before  us. 

The  cause  was  fully  heard  on  its  merits  be- 
low; and  the  claim  of  Cloyes  rejected,  on  the 
ground  that  he  obtained  his  entry  by  fraud  in 
fact  and  fraud  in  law ;  and  the  question  is,  can 
we  take  jurisdiction,  and  reform  this  general 
decree.  It  ^rejected  the  title  of  Clones;  [*203 
and  in  our  opinion,  it  is  not  material  whether 
the  invalidity  of  the  title  was  decreed  in  the  su- 
preme court  of  Arkansas  upon  a  question  of  fact 
or  of  law.  The  fact  that  the  title  was  rejected 
in  the  court  authorizes  this  court  to  re-examine 
the  decree.    14  Pet.  360. 

The  decision  in  the  supreme  court  of  Ar* 
kansas  drew  in  question  an  authority  exercised 
under  the  United  States,  to  wit,  that  of  ad- 
mitting Cloyes  to  make  his  entry;  and  the  de- 
cision was  against  its  validity,  and  overthrew 
his  title,  and  is,  therefore,  subject  to  be  re-ex- 
amined, and  reversed  or  affirmed  in  this  court, 
on  all  the  pleadings  and  proofs  which  immedi- 
ately respect  the  question  of  the  proper  exer- 
cise of  authority  by  the  officers  administering 

300 


193-214 


SUPBBMX  OOUBT  OF  THB  UnmD  BtAXEB. 


Dn.  Tkm; 


the  tale  of  the  public  landi  on  the  part  of  the 
United  States. 

In  the  ease  of  Martin  ▼.  Hunter,  1  Wheat 
362,  the  foregoing  constraction  of  the  25th  sec- 
tion of  the  judiciary  act  of  1789  was  recognized, 
and  has  been  followed  since,  in  the  casee  of 
Chouteau  t.  Bckhart,  2  How.  372 ;  Cunningham 
T.  Ashley,  14  How.  377;  Garland  T.  Wynn,  20 
How.  8,  and  other  cases. 

Another  preliminary  question  is  presented 
<m  this  record,  namely:  whether  the  adjudica- 
tion of  the  register  and  receiver^  which  au- 
thorised Clones'  heirs  to  enter  the  land,  is  sub- 
ject to  revision  in  the  courts  of  justice,  on 
proof  showing  that  the  entry  was  obtained  by 
fraud  and  the  imposition  of  false  testimony  on 
those  officers,  as  to  settlement  and  cultivation. 
We  deem  this  question  too  well  settled  in  the 
affirmative  for  discussion.  It  was  so  treated  in 
the  case  of  Cunningham  ▼.  Aehley,  14  How. 
377;  again  in  Barnard  v.  Aehley,  18  How.  43; 
and  conclusively  in  the  case  of  Oarland  v.  Wynn, 
20  How.  8. 

The  next  question  is,  how  far  we  can  re-ex- 
amine the  proceedinffs  in  the  state  courts. 

In  their  answers,  tne  respondents  rely  on  the 
net  of  limitations  of  the  state  of  Arkansas  for 
protection.  As  this  is  a  defense  having  no  con- 
nection with  the  title  of  Cloyes.  this  oourt  can- 
not revise  the  decree  below  In  this  respect, 
under  the  25th  section  of  the  judiciary  acx  (1 
SUt.  at  L.  72). 

S04*]  *Many  of  the  defendants  also  relied  in 
their  answers  on  the  fact  that  they  were  bona 
fide  purdiasers  of  the  lots  of  land  they  are  sued 
for,  and  therefore  no  decree  can  be  made  here 
to  oust  them  of  their  possessions.  The  state 
courts  found  that  a  nuiM>er  of  the  respondoits 
were  purchasers  without  notice  of  Cloyes'  claim, 
and  entitled  to  protection  as  bona  fide  pur- 
chasers, according  to  the  rules  acted  on  by 
courts  of  equity.  With  this  portion  of  the  de- 
cree we  have  no  power  to  interfere,  as  the  de- 
fense set  up  is  within  the  restriction  found  in 
the  concluding  part  of  the  25th  section,  which 
declares  ''that  no  other  error  shall  be  assigned 
or  rmu^ed  by  this  oourt  as  a  ground  of  re- 
versal, than  such  as  immediately  respects  the 
before-mentioned  questions  of  validity  or  oon- 
struction  of  the  Constitution,  treaties,  statutes, 
commissions,  or  authorities  in  dispute."  Mr. 
Justice  Story  comments  on  the  foregoing  re- 
straining clause,  in  the  case  of  Martin  v.  Mun- 
ter,  I  Wheat.  358,  which  construction  we  need 
not  repeat. 

Whether  Cloyes  imposed  on  the  register  and 
receiver  by  false  affidavits,  when  he  imide  proof 
of  cultivation  in  1829,  and  residence  on  the 
land  in  dispute  on  the  29th  of  Ma^,  1830,  is 
the  remaining  question  to  be  examined.  He 
made  oath  (23d  April,  1831 )  that  he  did  live  on 
■aid  tract  of  land  in  the  year  1829,  and  had 
done  so  since  the  year  1826.  Beinff  interrogated 
1^  the  register,  he  stated:  I  hs[d  a  veg^ble 
garden,  perhaps  to  the  extent  of  an  acre,  and 
raised  vegetaoles  of  different  kinds,  and  com 
for  roasting  ears;  and  I  lived  in  a  comfortable 
dwelling,  east  of  the  Quapaw  line  on  the  be- 
fore mentioned  fraction.  Being  asked,  did  you 
eontinue  to  reside,  and  cultivate  your  garden 
aforesaid,  on  the  before  named  fraction,  until 
the  29th  of  May,  1830?  he  answers:  "I  did; 
and  have  ecmtinued  to  do  so  until  this  time." 
810 


John  Baylor  deposed  on  behalf  of  aoyes  In 
effect  to  the  same  facts,  but  in  general  terms. 
Nathan  W.  Maynor  and  Elliott  Burs^  swor« 
that  the  affidavit  of  Saylor  was  true.  On  the 
truth  or  falsehood  of  these  depositions  the 
cause  depends. 

In  opposition  to  these  affidavits,  it  is  proved, 
beyond  dispute,  that  Cloyes  and  his  family  re- 
sided at  a  house^  for  a  part  of  the  *year  [*205 
1828,  occupied  afterwards  by  Doctor  Liser.  In 
the  latter  part  of  1828,  they  removed  from  that 
place  to  some  loff  cabins,  situate  on  the  lota 
afterwards  occupied  by  John  Hutt,  and  whero 
the  governor  of  Arkansas  resided  in  1851,  when 
the  witnesses  deposed.  Both  places  were  west 
of  the  Quapaw  line— the  cabins  standing  prob- 
ablv  one  hundred  yards  west  of  the  line,  and 
which  line  was  the  western  boundary  of  the 
fractional  quarter  section  in  dispute.  Cloyes 
resided  at  Uiese  cabins  when  he  swore,  at  Bates- 
ville,  before  the  register;  and  continued  to  re- 
side there  till  the  time  of  his  death,  which  oc- 
curred shortly  after  his  return  from  Batesville, 
sa^  in  May  or  June,  1831,  and  his  widow  and 
children  continued  to  reside  at  the  same  caMna 
for  several  years  after  his  death. 

Cloyes  was  by  trade  a  tinner,  and  in  Decem- 
ber, 1826,  rented  of  William  Russell  a  smsJl 
house,  Constructed  of  slabs  set  upright,  in  which 
he  carried  on  his  business  of  a  tm-plate  worker. 
He  covenanted  to  keep  and  retain  possession  for 
Riissell  of  this  shop  against  all  persons,  and 
not  to  leave  the  house  unoccupied,  and  to  pay 
Russell  |2  per  month  rent,  and  surrender  the 
house  to  Russell  or  his  authorised  agent  eA 
any  time  required  by  the  lessor. 

Under  this  lease,  Cloyes  occupied  the  house 
until  the  19th  day  of  June,  1828,  when  he  took 
a  lease  from  Chester  Ashley  for  the  same,  and 
also  for  a  garden.  He  covenanted  to  pay  Ashlej 
$1  per  month  rent ;  to  put  and  keep  the  building 
in  repair;  to  keep  and  retain  possession  of  the 
same,  until  delivered  back  to  said  Ashlev  by 
mutual  consent,  either  party  having  a  right  to 
terminate  the  lease  on  one  month's  notice.  The 
house  and  garden  were  rented  by  the  month. 

Under  this  lease.  Cloyes  occupied  the  house 
as  a  tin-shop  to  the  time  of  iiis  death.  Botk 
the  leases  state  that  the  shop  was  east  of  the 
Qmipaw  line,  and  on  the  public  lands. 

This  slab  tenement  was  built  by  Moses  Aus- 
tin, about  1820.  On  leaving  Little  Rode,  he 
sold  it  to  Dr.  Matthew  Cunningham;  it  passed 
through  several  hands,  till  it  was  finally  owned 
bv  Col.  Ashley.  Buildings  and  cultivated  por- 
tions of  the  public  lands  were  protected  by  ^le 
local  laws  of  the  Arkansas  territory;  either 
ejectment  or  trespass  could  have  *beai  [*206 
maintained  by  Ashley  against  Cloyes  to  re- 
cover the  premises,  nor  could  an  objection  be 
raised  by  anyone,  except  the  United  States,  to 
these  transfers  of  possession — neither  eould 
Cloyes  be  heard  to  disavow  his  landlord's  title. 
He  neld  possession  for  Ashley,  and  was  subject 
to  be  turned  out  on  a  month's  notice  to  quit. 

Cunningham  and  other  witnesses  depose  that 
the  shop  rented  to  Cloyes  stood  west  of  the 
Quapaw  line.  It  however  appears  from  actual 
siirvey,  that  it  was  on  the  section  line,  whidi 
ran  through  tlie  house,  taking  its  southeast  och'- 
ner  on  the  east  side,  but  leaving  the  greater  pert 
of  the  shop  west  of  the  line. 

Another  pertinent  circumstance  is,  that  when 
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doyw  heard  the  pre-emptioo  law  of  1830  (4 
Stat,  at  L.  420)  was  about  to  pass,  or  had 
Dassed  (it  is  uncertain  which,  from  the  evi- 
amce),  he  removed  his  wife  and  children,  with 
some  articles  of  necessanr  furniture,  to  the  tin- 
ner's shop,  from  his  residence  at  the  Hutt  place, 
and  kept  his  family  at  the  shop  for  a  few 
months,  and  then  they  returned  to  their  estab- 
lished home.  This  contrivance  was  probably 
resorted  to  at  the  instance  of  Benjamin  Desha, 
who  had  agreed  with  Cloyes  to  pay  into  the 
land  office  the  purchase  mon^,  and  all  inoi- 
dmtal  expenses,  to  obtain  a  title  from  the  gov- 
ernment for  an  interest  of  one  half  of  the  land. 
These  evasions  were  mere  attempts  to  defraud 
the  law,  and  to  furnish  some  foundation  of  the 
necessary  affidavits  to  support  his  pre-emption 
daim  at  the  land  office. 

On  this  aspect  of  the  case,  the  question  arises 
iHiether  Cloyes'  possession  as  lessee  and  tenant 
of  Ashley,  ocoupyinff  a  shop  as  a  mechanic,  the 
comer  of  whidi  accidaitally  obtruded  over  the 
section  line,  upon  the  public  land,  and  who  was 
subject  to  removal  by  nis  landlord  each  month, 
was  "a  settlement"  on  the  public  lands,  within 
the  true  intent  and  meaning  of  the  act  of  llay 
2»th,  1830  (4  Stot.  at  L.  420). 

That  Cloyes  never  contemplated  seeking  a 
home  on  the  public  lands  as  a  cultivator  of  the 
soil,  is  manifest  from  the  proof;  he  worked 
at  his  trade,  when  he  worked  at  all  (say  the 
witnesses),  and  followed  no  other  avocation. 
Our  opinion  is,  that  the  affidavits,  on  which  the 
S07*]  occupant  entry  was  founded,  *were  un- 
true in  fact,  and  a  fraud  on  the  register  and  re- 
oeiTcr;  and  that  Cloyes  had  no  tx»na  fide  pos- 
session as  tenant  of  the  tinner's  shop,  within  the 
true  meaning  of  the  act  of  1830. 

We  are  also  of  opinion,  that  the  affidavits  are 
disproved,  as  respects  the  fact  of  cultivation  in 
1820.  There  was  no  garden  cultivated  in  that 
jear,  adjoining  or  near  to  the  shop.  To  say  the 
feast,  it  is  quite  doubtful  whether  there  was 
such  eultivanon  east  of  the  Quapaw  line;  and 
the  state  courts  having  found  that  there  was 
none,  it  is  our  duty  to  abide  by  their  finding, 
imless  we  could  ascertain  from  the  proof  that 
they  were  mistaken,  which  we  cannot  do,  our 
impressions  behig  to  the  contrary. 

The  question  of  cultivation  in  May,  1830, 
depended  on  parol  evidence  of  witnesses.  The 
judges  below  knew  them;  they  decided  on  the 
spot,  with  all  the  localities  before  them;  and 
as  the  evidence  is  contradictory,  it  wouJd  be 
contrary  to  precedent  for  this  court  to  overrule 
the  finding  of  a  mere  fact  by  the  courts  below. 

On  ike  several  grounds  stated,  we  order  that 
ike  decree  of  ike  Supreme  Oouri  cf  Arkansas  he 
af/Urmed,  wiik  costs. 


Dissenting,  Mr.  Justice 
Justice  Clifford. 


MoIieaiB  and  Mr. 


Mr.  Justice  Molieaa,  dissenting. 

I  dissent  from  the  opinion  of  the  court,  as 
now  expressed,  and  shall  refer  to  the  former 
opinion,  to  show  the  nature  of  tiie  case: 

''After  the  refusal  of  the  receiver  to  receive 
payment  for  the  land  claimed,  an  act  was 
passed,  14th  July,  1832  (4  8tot.  at  L.  608),  con- 
tinuing the  act  of  the  20th  May,  1830  (4  Stat, 
-^t  L.  420),  and  wbkh  specially  provided  that 
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thosewfao  had  not  been  enabled  to  enter  the  land, 
the  pre-emption  right  of  which  they  claimed, 
withm  the  time  limited,  in  consequence  of  the 
public  survevs  not  having  been  made  and  re- 
turned, shoiMd  have  the  right  to  enter  such 
lands,  on  the  same  ccmditions  in  every  respect 
as  prescribed  in  said  act,  within  one  year 
after  the  surv^jrs  shall  be  made  and  *re-  [*208 
turned.  And  Uiis  act  was  in  full  force  before 
Governor  Pope  selected  said  lands.  That  the 
public  surveys  of  the  above  fractional  sections 
were  made  ukd  perfected  on  or  about  the  let  at 
December,  1833,  and  returned  to  the  land  office 
the  beginning  of  the  year  1834.  On  the  6th  of 
Biarch,  1834,  the  complainant  paid  into  the  land 
office  tilie  sum  of  $135.76V^,  in  full  for  the  above- 
named  quarter  section." 

That  a  certificate  was  sranted  for  the  same, 
"on  whidi  Uie  receiver  indorsed  that  the  north- 
west fractional  quarter  section  two  was  a  part 
of  the  location  made  by  Governor  Pope  in  se- 
lecting 1,000  acres,  adjoining  the  town  of  Little 
Rode,  granted  by  Congress  to  raise  a  fund  for 
buildii^^  a  courthouse  and  jail  for  the  territory; 
and  that  the  indorsement  was  made  by  direc- 
tion of  the  Commissioner  of  the  (General  Land 
Office."  "That  the  register  of  the  land  office 
would  not  permit  the  said  fractional  quarter 
sections  to  oe  entered." 

It  appeared  that  "the  patentees  in  both  of 
said  patents,  at  the  time  of  their  application  to 
enter  the  lands,  had  both  constructive  and 
actual  notice  of  the  right  of  Cloyes,  and  that  the 
present  owners  of  any  part  of  these  lands  had 
also  notice  of  the  right  of  the  complainants." 

Li  his  dissenting  opinion,  Judge  Catron  says: 
"The  proof  of  occupancy  and  cultivation  was 
made  in  April,  1831,  under  the  act  of  1830, 
pursuant  to  an  instruction  from  the  Commis- 
sioner of  the  General  Land  Office  having  refer- 
ence to  that  act  The  act  itself,  the  instruction 
under  its  authority,  and  the  proofs  taken  ac- 
cording to  the  instruction,  expired  and  camo 
to  an  end  on  the  20th  May,  1831.  After  that 
time,  the  matter  stood  as  if  neither  had  ever 
existed;  nor  had  Cloyes  more  daim  to  enter 
from  May  29,  1831,  to  July,  1882,  than  any 
other  villager  in  Little  Rock." 

Now,  although  it  may  be  true  that,  until  the 
act  of  1832  had  passed,  the  act  of  1830  having 
expired,  the  pre-emptive  right  of  Cloyes  could 
not  be  perfected,  yet  the  policy  of  the  law  was, 
where  vested  rights  had  accrued,  which,  by 
reason  of  delays  in  the  completion  of  survejrs, 
could  not  be  carried  out,  the  government  gave 
relief  by  extending  the  law.  And  the  inchoate 
rig^t  was  secured  by  the  policy  of  the  govern- 
ment. It  'is,  therefore,  not  strictly  ac-  [*200 
curate  to  say,  the  party  entering  a  pre-emption 
has  no  right.  He  has  a  right,  recognized  by  the 
government,  by  which  he  is  enabled  to  perfect 
his  right;  and  under  such  circumstances,  no  new 
entry  could  interfere  with  a  prior  one,  though 
imperfect. 

This  court  says,  the  proof  of  the  pre-emption 
right  of  CHoyes  being  entirely  satisfactory  to 
the  land  officers,  under  the  act  of  1830,  there 
was  no  necessity  of  opening  and  receiving  ad- 
ditional proof  under  any  of  the  subsequent 
laws.  The  act  of  1830  having  expired,  all  li^ts 
under  it  were  saved  by  the  subsequent  acts.    No 
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steps  which  had  been  taken  were  required  again 
to  be  taken. 

"Did  the  location  of  Goyernor  Pope,  under 
the  act  of  Congress,  affect  the  claim  of  Cloyes  T 
On  the  15th  of  June,  1832,  one  thousand  acres 
of  land  were  granted,  adjoining  the  town  of 
Little  Rock,  to  the  territory  of  Arkansas,  to 
be  located  by  the  governor.  This  selection  was 
not  made  until  the  30th  of  January,  1833.  Be- 
fore the  grant  was  made  by  Congress  of  this 
tract,  the  right  of  Cloyes  to  a  pre-emption  had 
not  only  accrued,  under  the  provisions  of  the 
act  of  1830,  but  be  had  proved  his  right,  under 
the  law,  to  the  satisfaction  of  the  raster  and 
receiver  of  the  land  office.  He  had,  in  fact,  done 
everything  he  could  do  to  perfect  this  right 
No  fault  or  negligence  can  be  charged  to  him." 

"By  the  grant  to  Arkansas,  Con|pres8  could 
not  have  intended  to  impair  vested  rights.  The 
grants  of  the  thousand  acres  and  of  the  other 
tracts  must  be  so  construed  as  not  to  interfere 
with  the  pre-emption  of  Cloyes." 

From  the  citations  above  made  in  the  original 
opinion  in  this  case,  the  following  facts  and 
principles  of  law  are  too  clear  to  admit  of  doubt 
oy  anyone: 

1.  That  Cloyes'  pre-emption  to  fractional 
quarter  section  No.  2  was  clearly  established,  by 
tne  judgment  of  the  land  officers  and  of  this 
court 

2.  That  the  location  of  Governor  Pope,  beine 
subsequent  to  the  right  of  Cloyes,  could  not  af- 
fect, under  the  circumstances,  that  right  and 
that  the  conveyance  was  subject  to  it.  This  ap- 
pears by  the  certificate  of  the  land  office,  b^  the 
xlO*]  uniform  *action  of  the  government  m  all 
such  cases,  and  the  good  faith  which  has  charac- 
terized the  action  m  government  in  protecting 
pre-emption  rights,  t^  giving  time  to  protect 
such  right  where  the  government  officers  had 
failed  in  doing  their  du^.  And  in  addition  to 
these  considerations,  in  the  solemn  declaration 
of  this  court  "that  Congress  could  not  have  in* 
tended  to  impair  vested  rights."  And  the  court 
says :  'The  grants  of  the  thousand  acres  and  of 
the  other  tracts  must  be  so  construed  as  not  to 
faiterfere  with  the  pre-emption  of  Cloyes." 

This  court  says:  'The  supreme  court  of  the 
state,  in  sustainins  the  demurrers  and  dismiss- 
ing the  bill,  decided  against  the  pre-emption 
right  claimed  by  the  representatives  of  Cloyes; 
and  as  we  consider  that  a  valid  ri^t  as  to  the 
fractional  quarter  on  which  his  improvement 
was  made,  the  judgment  of  the  state  oourt  was 
reversed." 

"Now,  the  defendants  demurred  to  the  orig- 
inal bill,  which  they  had  a  right  to  do,  and  rest 
the  case  on  the  demurrer's  appearing  on  the  face 
of  the  bill.  But  this  court  held  Cloves'  right 
valid,  and  consequently  reversed,  on  this  head, 
the  judgment  of  the  state  court.  And  the  cause 
is  transmitted  to  the  state  court  for  further  pro- 
ceeding before  it,  or  as  it  shall  direct  on  the  de- 
fense set  up  in  the  answers  of  the  defendants, 
that  they  are  bona  fide  purchasers  of  the  whole 
or  parts  of  the  fractional  section  in  controver- 
sy, without  notice,  and  that  that  court  give 
leave  to  amend  the  pleadings  on  both  sides,  if 
requested,  that  the  merits  may  be  fully  present- 
ed and  proved,  as  equity  shall  require." 

Now,  it  is  perfectly  clear  that  nothing  was 
transmitted  under  the  direetion  of  this  oourt 
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to  the  state  oourt,  except  the  latter  part  of  the 
sentence  beginning,  "and  the  cause  is  transmit- 
ted to  that  court,"  etc.  And  that  part  relates 
wholly  to  the  inquiry  whether  the  defendant* 
were  bona  fide  purchasers  of  ^e  whole  or  parta 
of  the  fractional  section  in  controversy.  And 
for  this  purpose,  leave  was  given  to  aqnend  the 
pleadings. 

If  there  is  anything  in  this  bill  whidi  a^ffcrd- 
ed  any  pretense  to  the  state  court  to  open  the 
pleadings,  and  examine  any  matters  in  the  bill, 
except  those  specified  in  its  dose,  it  has  escaped 
my  notice. 

*It  is  said  in  the  biU,  "the  rcsistar  and  [*211 
receiver  were  constituted,  by  the  act,  a  tribunal 
to  determine  the  right  of  those  who  claimed  pre- 
emptions under  it.  From  their  decision  no  ap- 
peal was  given.  If,  therefore,  they  acted  witn- 
in  their  powers,  as  sanctioned  bv  the  Commia- 
sioner,  and  within  the  law,  the  dedsion  cannot 
be  impeached  on  the  j^und  of  fraud  or  vadtax' 
ness;  it  must  be  considered  final." 

The  court  here  was  speaking  of  ita  own  pow- 
ers of  jurisdiction  and  inveatigation,  and  not  the 
powers  of  any  other  tribunal.  It  was  supposed 
that  no  sup^ior  court  would  willingly  permit 
its  judidal  powers  to  be  subverted,  new  parties 
made,  new  subjects  introduced,  and  the  whole 
proceedings  reversed,  at  the  will  of  an  inferior 
lurisdiction,  without  the  exerdse  of  a  control- 
ling power. 

This  state  record  of  Arkansas  seems  to  have 
been  a  prolific  source  of  controversy,  as  its  pro- 
portions have  grown  to  abont  a  thousand  pages, 
not  including  briefs  and  statements  oi  facts,  it 
certainly  must  require  some  skill  in  legislatioo» 
to  draw  into  the  state  court  so  large  an  amount 
of  business  under  the  laws  of  Con^eaa.  And  it 
inav  become  a  matter  of  public  concern,  when 
such  a  mass  of  judidal  action  ia  not  only  throwB 
into  the  atate  court,  but  new  rulea  and  prinsi- 
plea  of  action  are  liable  to  be  aanetioned,  in  dis- 
regard of  the  laws  of  the  United  Statsa. 

Without  any  authority,  it  doea  appear  that 
the  judgment  of  the  Supreme  Court  naa  been  re- 
versed V  the  Arkansas  oourt  its  proceedings 
modified  in  disregard  of  its  own  Judgmsnts  and 
opinions  clearly  expressed,  and  new  rules  at 
proceedings  instituted  and  carried  out;  and  this 
under  an  authority  given  to  the  Arkansas  court 
to  ascertain  whether  certain  purchases  had  been 
made  bona  fide. 

Cloves,  in  his  lifetime,  by  his  own  affidavit, 
and  the  affidavits  of  others,  made  proof  of  his 
settlement  on,  and  improvement  oi,  the  ftbore 
fractional  quarter,  according  to  the  provisions 
of  the  ac^  to  the  satisfaction  of  the  rmst^r  and 
recdver  of  said  land  district,  sffreeably  to  the 
rules  prescribed  by  the  Commisdoner  of  the 
General  Land  Office;  on  the  20th  Mav,  1831, 
Hartwdl  Boswdl^  the  register,  and  John  Red- 
man, the  *recdver,  dedded  that  the  said  [*21E 
Cloyes  was  entitled  to  the  pre-emption  right 
claimed.  "On  the  same  day,  he  applied  to  the 
register  to  enter  the  northwest  fractional  quar- 
ter of  section  two,  containing  thirty  acres  and 
eighty-d^t  hundredths  of  an  acre."  But  the 
reffister  very  properly  dedded  that  Cloyes  eould 
onlpr  be  permitted  to  enter  the  fraction  on 
which  his  improvement  was  made. 

The  Commissioner  of  the  General  Land  Office, 
and  the  register  and  recdver,  dedara  they  wen* 
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latitHed  with  the  proof  made  in  the  ease;  but 
the  rapreme.  court  of  Arkansas  decided  against 
the  i»e-emption  right  claimed  by  the  represen* 
tatives  of  Cloyes;  and  the  Supreme  Court  of 
the  United  States  says:  "As  we  consider  that 
a  valid  ri|^t  as  to  the  fractional  quarter  on 
which  the  improvement  was  made,  the  Judg- 
ment of  the  state  court  is  reversed." 

How  does  this  case  now  stand?  It  stands  re- 
versed upon  our  own  records  by  the  supreme 
court  of  Arkansas,  and  by  no  o&er  power.  A 
majority  of  this  bench  entered  the  judgment, 
as  it  now  stands^  in  1849.  But,  through  the 
reforming  process,  of  a  record  of  a  thousand 
Mgesy  not  including  notes  and  statements  of 
Iftcts,  it  has  become  a  formidable  pile,  enough 
to  fill  with  despair  the  first  claimant  of  the  pre- 
emption right. 

It  is  true,  the  cause  was  sent  down  for  a  spe- 
cial purpose,  every  word  of  which  I  now  copy: 

'^Aiid  the  cause  is  transmitted  to  that  court 
(the  supreme  court  of  Arkansas)  for  further 
proceedings  before  it,  or  as  it  shall  direct,  on 
the  defense  set  up  in  the  answers  of  the  defend- 
ants, that  they  are  bona  fide  purchasers  of  the 
whole  or  parts  of  the  fractional  sections  in  con- 
troversy, without  notice,  and  that  that  court 
ffive  leave  to  amend  the  pleadings  on  both  sides, 
if  requested,  that  the  merits  of  the  case  may  be 
fully  presented  and  proved,  as  equity  shall  re- 
quire.* 

Several  of  the  defendants  alleged  thev  were 
bona  ftde  purdiasers  of  a  part  or  the  whole  of 
the  fraction,  without  notice;  and  the  object  in 
sending  Hie  case  down  was  to  enable  persons  to 
show  they  were  purchasers  of  this  character. 
This  did  not  necessarily  invc^ve  fraud.  And 
this  embraces  the  whole  subject  of  inquirr. 
813*]  *It  would  have  been  inconsistent  for  this 
court  to  say,  we  consider  the  pre-emption  claim 
hj  the  representatives  of  Cloyes  as  a  valid  rig^t, 
as  to  the  fractional  quarter  on  which  his  im- 
provement was  made,  and  on  that  ground  to  re- 
verse the  judgment  of  the  state  court,  and  at 
the  same  time  send  the  case  down,  open  to  the 
charge  of  fraud  and  every  concdvable  enormi- 
ty. The  object  was  to  know  who  were  purchas- 
ers without  notice.  That  this  was  the  intention 
of  the  Supreme  Court  is  palpable  from  the  lan- 
guage of  uie  entry. 

The  majority  of  the  Supreme  Court  had  full 
confidence  in  the  validity  of  Cloyes'  claim,  and 
consequently  they  reversed  the  judgment  of  the 
state  court,  leaving  the  question  open,  whether 
the  defendants  were  purchasers  without  notice. 
It  may  be  that  this  entry  would  have  protected 
all  the  purchasers. 

From  the  nature  of  pre-emption  rights,  it  is 
presumed,  a  person  desirous  of  such  a  right  is 
the  first  applicant.  And  the  proof  of  such  n 
right,  if  sustained  by  the  nglstcr  and  receiver 
and  the  Commissioner  of  the  Land  Office,  the 
proof  required,  is  deemed  satisfactory.  It  is 
only  where  a  fortunate  selection  appears  to  be 
made,  by  the  prospect  of  a  ci^,  or  some  great 
local  advantage  is  anticipated,  that  a  contest 
arises  as  to  such  a  daim. 

The  officers  of  the  Liand  Department,  whose 
peculiar  duty  it  was  to  protect  the  public  rights 
seemed  to  have  discharged  their  duty  to  the  sat 
isfaetion  of  the  government.    This  was  also  en 
tirdy  satisfactory  to  a  majority  of  the  judges  of 
SSHew. 


this  court,  with  the  single  exception,  that,  from 
the  answers,  it  was  probable  that  there  may 
have  been  purchasers  of  this  right  without  no- 
tice. And  from  the  evidence  introduced,  it 
would  seem  to  have  been  considered  that  anyone 
who  at  any  time  desired  to  purchase,  considered 
himself  as  liaving  a  right  to  complain,  although 
he  had  no  means  to  make  the  purchase,  or  had 
no  desire  to  make  it. 

If  I  mistake  not,  evidence  was  heard  from 
witnesses  from  twenty  to  twenty-five  years  after 
the  pre-emption  right  was  sanctioned  by  the 
government.  Such  a  course  tends  greaUy  to 
embarrass  land  titles  under  the  general  land 
law.  Every  one  knows  that  a  man  who  endeav- 
ors to  obtain  a  pre-emption,  *must,  in  [*214 
the  nature  of  things,  be  a  man  of  limited  means, 
and  incapable  of  maintaining  an  expensive  suit 
at  law;  and  it  has  always  appeared  to  me  the 
true  policy  to  limit  those  questions  to  the  Land 
Department  of  the  government.  At  all  events, 
they  should  be  limi^  to  the  Federal  tribunals, 
where,  it  may  be  presumed,  the  Land  Depart- 
ment will  have  an  uniform  administration. 

As  this  case  now  stands,  I  think  the  judgment 
of  the  Arkansas  supreme  court  must  be  reversed 
on  two  grounds : 

1.  Because  it  has  reversed  the  judnnent  of 
this  court,  entered  by  a  majority  of  tne  mem- 
bers at  December  term>  1849,  in  these  words: 
'The  supreme  court  of  the  state,  in  sustaining 
the  demurrers  and  dismissing  the  bill,  decided 
against  the  pre-emption  claimed  by  the  repre- 
sentatives of  Cloyes;  and  as  we  consider  that  a 
valid  right,  as  to  the  fractional  quarter  on 
which  his  improvement  was  made,  the  judgment 
of  the  state  court  is  reversed." 

This  is  the  judgment  of  this  court  as  it  now 
stands  upon  our  docket.    And, 

2d.  The  judgment  of  the  state  court  must  be 
reversed,  because  it  wholly  disregarded  the  di- 
rections of  this  court  in  tiying  the  issues  trans- 
mitted to  it. 


JOSEPH  KIMBRO,  Plff.  in  Brr^ 

V. 

CUTHBERT  BULLITT,  Thomas  D.  Miller,  and 
Lloyd  D.  Addison,  Partners  in  Trade,  under 
the  Name  and  Style  of  Bullitt,  Miller,  ft  Co. 

(Bee  8.  C  22  How.  266-269.) 

One  partner  may  draw  biUe  in  firm  name — eaeh 
partner  hoe  general  authority — reatrieUone 
thereto^  hy  private  agreement  between  part- 
ner$,  do  not  affect  the  public— farming  part- 
ner9h%p9 — what  i$  a  trading  firm  firm^ 
bound  08  drawere  of  bUk  although  the  money 
i$  applied  by  one  partner  to  unlawful  purpose. 

One  of  several  partners  composing  a  trading 
firm,  has  power  to  draw  bills  of  exchange  in  the 
name  of  the  firm,  onless  restricted  from  so  doing 
by  the  terms  of  the  copartnership  agreement 

Nom. — LUOMity  of  partners  on  UUt  and  note$. 
Power  of  partner,  a$  agont,  to  Mad  the  firm  as  par- 
ty to  negotiaJile  in$trument9j  and  othenoUe — see 
note  to  Le  Roy  v.  Johnson,  7  L.  ed.  U.  8.  891.  How 
far  partners  art  liable  for  each  other'e  acts — see 
aote  to  Nelson  v.  Hill,  12  L.  ed.  U.  8.  81. 

Who  are  partners  as  to  third  persons — see  note 
to  86  L.  ed.  U.  8.  886. 
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Bach  partner  of  a  trading  firm  la  pretamed  to  ba 
Intrusted  by  his  copartners  with  a  general  author- 
tty  in  all  the  partnership  affairs. 

A  restriction  which,  uw  agreement  among  the 
partners,  is  attempted  to  he  Imposed  npoa  the  an- 
thority  which  one  partner  possesses,  as  a  general 
agent  for  the  other,  Is  operative  only  between  the 
partners  themselTos. 

It  does  not  limit  the  authority  aa  to  third  per- 
sons, who  acquire  rights  by  Its  exercise,  unless  they 
know  that  such  restriction  has  been  made. 

Farming  partnerships,  when  strictly  confined  to 
that  purpose,  are  held  to  be  within  the  exception  to 
the  aboTe  stated  general  rule. 

Where  farming  was  not  sole  business  of  the  part- 
ners composlug  the  firm,  but  they  were  also  en- 
gaged in  running  a  steam  saw-mill,  for  manufae- 
turing  purposes ;  held,  they  were  a  trading  firm. 

Where  bills  were  drawn  by  the  firm,  and  were 
duly  accepted  and  paid  by  the  plaintiffs  at  matur- 
ity, on  account  of  the  firm,  their  right  to  recover 
the  amount  cannot  be  affected  by  the  fact  that  one 
of  the  drawers  applied  the  money  to  an  unlawful 
purpose. 

Bubmitted  Feb,  8, 1860.    Decided  Feb.  20, 1860. 

IN  ERROR  to  the  Oireuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  case  is  stated  b^  the  court. 
See,  also,  the  opening  statement  in  the  ab- 
stract here  riven  of  Mr.  Benjamin's  argument. 
No  counsel  appeared  for  plaintifP  in  error. 
Mr,  J.  P.  Benjamla,  for  defendants  in  er- 
ror: 

This  it  an  action  instituted  in  the  circuit 
court  for  the  middle  district  of  Tennessee,  for 
the  recoveiy  of  the  amount  of  three  bills  of  ex- 
change drawn  by  Morgan  McAfifee  and  Dement, 
Kimbro,  ft  Sons,  to  the  order  of,  and  indorsed 
bj,  Morgan  McAffee,  and  allwed  to  have  been 
accepted  and  paid  by  Bullitt,  Sliller,  ft  Ck>.,  the 
drawees,  for  the  acconunodation  of  the  draw- 
ers. 

The  action  was  brought  against  Josej^  Kim- 
bro alone,  the  partner  of  the  firm  of  j>ement, 
Kimbro,  ft  Sons,  and  the  grounds  of  defense  as 
fhown  by  the  pleadings  and  bill  of  exceptions 
were  two,  vie,: 

1.  That  Dement,  the  principal  acting  partner 
of  the  firm  of  Dement,  iCimbro,  ft  Sons,  nad  no 
power  to  draw  the  bills  sued  on. 

2.  That  the  bills  of  exchange  were  drawn  and 
accepted  for  the  purpose  of  raising  money  to  be 
laid  out  in  the  purchase  of  slaves,  to  be  imported 
from  some  other  state  or  territoiy  of  the  United 
States,  for  sale,  into  the  state  of  Mississippi, 
which  slaves  were  afterwards  purchased  with 
said  money  and  imported  as  aforesaid  into  the 
state  of  Mississippi,  and  there  sold  according  to 
the  original  intcait,  contrary  to  the  form  of  the 
statute  of  Mississippi,  in  that  behalf  made  and 
provided. 

On  the  trial  the  judge  charged  the  jury  in  the 
following  words : 

"The  court  charge  the  jury  that  Dement,  the 
principal  acting  partner  of  tne  firm  of  Dement, 
Kimbro,  ft  Som,  had  iK)>wer  to  draw  the  bills 
given  in  evidence  accorainff  to  the  proof  adduced 
to  them,  if  true;  that  if  ue  bills  were  accepted 
and  paid  at  maturity  by  the  plaintiffs  for  said 
firm,  the  defendant  Joseph  Kimbro,  was  respon- 
sible; and  it  mattered  nothing  to  the  plaintiffs 
how  the  proceeds  of  the  bills  were  disposed  of, 
as  this  was  a  fact  the  plaintiffs  could  not  know, 
and  were  not  bound  to  prove." 

The  case  comes  before  this  court  on  exceptions 
taken'  to  the  above  charge. 

I.  The  charge  that  Donent  had  power  to  draw 
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bills  was  oorreetly  giTta,  and  is  snstaintd  by  tto 
proof. 

From  the  foregoing  testimony  it  is  plain,  that 
even  inter  te  thm  was  such  a  trading  partaar- 
ship  as  authorized  the  drawing  of  bills  by  ona 
partner  in  the  name  of  the  fim;  although  tha 
farming  business  might  not  authorise  the  exar* 
cise  of  such  a  ^ower,  runnina  a  saw-mill  for  two 
years  necessarily  required  uie  puri^ase  of  the 
requisite  stock  of  wood,  and  ita  resale  as  boards» 
planks,  scantling,  etc 

In  mining  partnerships  and  fanning  partner- 
ships, it  has  been  held  that  such  powers  are  not 
vested  fai  the  partners,  and  the  reason  is,  that 
their  business  is  simply  to  sell  the  produce  of 
the  real  estate,  to  make  profits  out  of  the  soil 
by  gathering  its  fruita;  but  wherever  the  busi- 
ness imports  in  its  nature  the  necessity  of  buy- 
ing and  selliiig,  the  partnership  is  in  its  essence 
a  trading  partoership. 

The  general  doctrine  is  admirablpr  summed  up 
in  the  opinion  of  Ch.  J.  Marshall,  in  tha  case  A 
a  manufacturing  partnership. 

Winehip  v.  Bank  of  the  U.  8.  6  Pet.  629. 

So  it  was  hdd  that  one  partner  ocnild  bind  tha 
firm  by  a  promissory  note,  where  the  partner- 
ship was  for  carrying  on  the  business  of  fam- 
ing and  coopering. 

MoQregor  v.  Cleveland,  6  Wend.  476. 

And  although  there  be  no  partnership  in  real 
estate,  the  parties  being  tenants  in  common,  jet 
if  th^  are  common  tenants  of  timber  land  and 
do  a  lumber  business,  they  are  trading  partnera 
in  the  timber  cut  from  the  land. 

Baker  v.  Wheeler,  8  Wend.  606;  Coles  r. 
Colee,  16  Johns.  160. 

Partners  in  a  steam  saw-mill  are  bound  by 
the  note  of  the  partnership  given  by  some  of  tha 
partners  for  partnership  purposes. 

Johnaon  ▼.  Button,  27  Ala.  246. 

And  even  where  the  partnership  is  limits,  a 
note  by  one  of  the  partners,  in  the  name  of  tha 
Arm,  is  prima  facie  for  the  Arm's  account. 

Holmee  v.  Porier,  89  Me.  167. 

See,  also,  Story  Part.  |  102. 

And  it  makes  no  difference  as  to  the  power 
of  a  partner  to  bind  the  firm,  that  the  trade  waa 
a  particular  and  limited  trade. 

Chit.  Bills,  10th  Am.  ed.  p.  44. 

II.  But  independraUy  of  the  question  as  to 
the  powers  of  the  partners  in  controversies  imr- 
ier  ee  as  regards  the  present  case,  where  the 
holders  of  the  bills  are  third  persons  ignorant 
of  the  special  partnership  agreement,  the  part- 
nership is  bound,  because  it  was  actually  en- 
gaged in  general  trading,  and  Dement,  ^lo 
signed  the  bills,  was  the  ostensible  and  princi- 
pai  business  partner.  It  was  in  the  light  of  a 
treneral  trading  partnership  that  this  firm  ex- 
hibited itself  to  the  public  It  was  quite  imma- 
terial whether  or  not  there  existed  a  secret  con- 
tract limiting  his  powers. 

Sto.  Part.  I  IIL  126,  130;  0(^1.  Part  9  386; 
Gow.  Part.  pp.  62-66;  3  Kent,  Com.  40-46; 
Winehip  v.  Bank  of  U.  8.  6  Pet.  629;  CargiU  t. 
Corhy,  16  Mo.  426;  Nichole  v.  Cheaira,  4  Sneed 
(Tenn.)  229;  Froet  v.  Hanford,  1  E.  D.  Smith, 
640. 

And  in  the  above  case  of  CargUl  ▼.  Corby,  the 
test  of  the  power  to  draw  bills  and  notea  im 
the  name  of  the  firm  is  stated  to  b^  whether 
the  business  was  to  ''buy  and  seU.**    It  is  plain 
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ttmt  the  bmiiiess  of  a  iteuii  taw-mill  eaanot  be 
eondneted  without  baying  and  sdling. 

m.  Independently  of  the  legal  preeumption 
that  the  bills  drawn  in  the  ptftn^rship  name 
were  for  partnership  account  the  partnership 
articles  show  that  negroes  were  necessary  for 
thttr  business,  and  that  the  parties  promised  to 
fdmish  them  for  carrying  it  on.    p.  12. 

The  only  remaining  point  to  he  considered, 
is  the  legality  of  the  second  eharge  of  the  judge 
— ^"that  if  the  bills  were  accepted  and  paid  at 
maturity  by  the  plaintiffs  for  said  firm,  the  de- 
fendant Joseph  kimbro,  was  responsible,  and 
it  mattered  nothing  to  the  plaintiffs  how  the 
proceeds  of  the  bills  were  disposed  of,  as  this 
WM  a  fact  the  plaintiffs  could  not  know,  and 
were  not  bound  to  proye.** 

In  point  of  law  the  instruction  was  dearly 
riAt 

The  idea  that  mon^  loaned  or  adTanced 
esnnot  be  recovered,  because  the  borrower  ap- 
plies it  to  an  unlawful  purpose,  was  never 
countenanced  by  any  jurist. 

It  is  true  that  em  turpi  causa  mm  oritur  actio. 
But  what  is  the  contract  now  before  the  court? 
A  contract  for  advancing  money.  There  is 
nothinff  illegal  in  that.  If  the  money  was  to  be 
applied  to  an  unlawful  purpose  the  illegality 
was  in  the  application,  not  in  the  borrowing. 
The  contract  for  purchasing  the  slaves  might 
be  in  oontravoition  of  law;  and  if  so,  would 
not  be  enforced  in  a  court  of  justice;  but  on  the 
ground  now  assumed  by  plaintiffs  in  error,  it 
would  be  incumbent  on  tne  court  to  refuse  to 
maintain  an  action  for  the  price  of  goods  sold, 
if  the  purchaser  could  prove  that  the  vendor 
Intended  to  raise  money  by  the  sale,  to  be  ap- 
plied to  an  unlawful  purpose.  The  proposition 
will  not  bear  an  instant's  examination.  The 
whole  doctrine  on  the  subject  was  scrutinized, 
and  the  true  principles  ffoveming  it  settled  }y 
this  court  in  1820,  and  uie  law  is  now  too  well 
established  to  require  any  further  citation  of 
authorities. 

See  Armstrong  v.  Toler,  11  Wheat  258. 

Mr.  Justice  OlWordi  delivered  the  opinion 
of  the  court: 

This  case  comes  before  the  court  upon  a  writ 
of  error  to  the  dreuit  court  of  the  United 
States  for  the  middle  district  of  Tennessee.  It 
was  an  action  of  assumpsit  brought  by  the  pres- 
ent defendants  against  the  plaintiff  in  error,  to 
recover  the  amount  of  three  several  bills  oiP  ex- 
Jiange,  particularly  described  in  the  declara- 
tion. As  exhibited  in  the  transcript,  the  several 
bills  of  exchange  bear  date  at  JLexington,  in 
the  state  of  Mississippi^  on  the  2d  day  of  April, 
1853,  and  purport  respectively  to  have  been 
drawn  and  addressed  to  the  original  plaintiffs 
by  one  Morgan  McAffee^  and  by  Demoit,  Elim- 
bro,  &  Sons.  They  were  each  for  the  sum  of 
$2,000,  and  were  severally  made  payable  to  the 
order  of  the  first-named  drawer,  by  whom  also 
they  were  duly  indorsed.  Two  of  them 
S68*]  *were  likewise  indorsed  with  the  firm 
fisme  of  the  other  drawers.  At  the  time  the 
bills  of  exchange  were  executed,  the  origmal  de- 
Imdant  was  a  member  of  the  firm  of  jOement, 
Kimbro,  ft  Sons;  and  it  was  conceded  in  the 
pleadings  and  at  the  trial,  that  the  biUs  of  ex- 
change were  drawn  and  n^otiated  by  the  senior 
»How. 


partner  of  that  firm.  AH  the  aiembeiB  of  that 
partnership,  except  the  defendant  were  dtiaens 
of  the  state  of  MUsissippi  at  the  time  the  suit 
was  commenced,  and  were  residing  out  of  the 
jurisdiction  of  the  court;  and  for  that  reason, 
as  alleged  in  the  declaration,  the  other  partners 
were  not  sued  in  this  action.  In  the  court 
below,  the  plaintiffs  claimed  to  recover  against 
the  defendant,  upon  the  ground  that  the  firm, 
of  which  he  was  a  memMr,  were  the  drawers 
of  the  bills  of  exchange,  and  that  they,  the 
plaintiffs,  had  paid  the  amount,  or  the  principal 
portion  of  the  same,  out  of  their  own  funds,  as 
exceptors,  for  the  accommodation  of  the  draw- 
ers. Without  attempting  to  give  any  very  defi- 
nite analysis  of  the  several  pleas  filed  by  the 
defendant,  it  will  be  suffident  for  the  purposes 
of  this  investigation  to  state  that  he  set  up  two 
distinct  grounds  of  defense  in  answer  to  tbe 
claim  of  the  plaintiffs: 

1.  To  the  merits  of  the  daim  he  pleaded  the 
general  issue,  and  denied  spedally  tinat  he  ever 
drew  the  bills  of  exchange  described  in  the 
declaration,  or  that  he  ever  authorised  anyone 
to  draw  them  In  his  name^  or  in  the  name  of 
his  firm. 

2.  For  a  further  defense,  he  also  alleged.  In 
his  fourth  plea  to  the  amended  declaration,  that 
the  bills  01  exchange  were  drawn  and  indorsed 
hv  Dement,  and  accepted  by  the  plaintiffs,  for 
the  purpose  of  raising  money  to  be  laid  out  In 
the  purchase  of  slaves,  to  be  imported  from 
some  other  state  or  territory  of  the  United 
States,  for  sale,  Into  the  state  of  Mississippi, 
which  slaves  he  alleged  to  be  afterwards  pur- 
chased with  the  money  and  imported  into  the 
state,  and  there  sold,  according  to  the  original 
intent,  contrary  to  the  form  of  the  statute  of 
that  state  in  such  case  made  and  provided.  To 
that  plea  the  plaintiffs  replied,  traversing  the 
allegations  of  fact»  and  tenderinff  an  issue, 
which  was  duly  joined.  Some  of  the  pleas  re- 
sulted In  issues  of  law,  all  of  which  were  ruled 
in  favor  of  the  'plaintiffs,  and  the  de-  [*264 
fendants  acquiesced  in  the  rulings  of  the  court. 

Evidence  was  then  introduced  on  both  sides 
upon  the  issues  Involring  the  merits  of  the 
clsim,  and  the  court  instructed  the  jury  that 
Draaen^  the  prindpal  acting  partner  of  the 
firm,  had  power  to  draw  the  bills  given  in  evi- 
dence according  to  the  proof  adduced  to  them, 
if  true;  that  if  the  bills  were  accepted  and  paid 
at  maturity  by  the  plaintiffs  for  the  firm,  the 
defendant  was  responsible,  and  it  mattered 
nothing  to  the  plaintiffs  how  the  proceeds  of 
the  biUs  were  disposed  of,  as  that  was  a  fact 
the  plaintiffs  could  not  know,  and  were  not 
bound  to  prove. 

Under  the  charge  of  the  court,  the  juij  re- 
turned thdr  verdict  in  favor  of  the  plaintiffs  for 
the  amount  daimed,  deducting  certain  admitted 
credits,  according  to  the  account  exhibited  in 
the  transcript,  and  the  defendant  excepted  to 
the  instructions  of  the  court.  It  is  obvious,  on 
the  first  reading  of  the  instruction,  that  it  con- 
tains two  distinct  propositions,  and  no  doubt  is 
entertained  that  both  were  intended  to  be  con- 
troverted by  the  exceptions.  In  the  first  place, 
it  affirms  that  the  evidence  adduced,  if  found 
to  be  true,  was  suffident  to  show  that  the  act- 
ing partner  of  the  firm,  of  which  the  defendant 
was  a  member,  had  power  to  draw  the  bills  of 
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exehmoge  deaeribed  in  the  deeUration.  Ac^rd- 
iag  to  the  proofs  introduced  hj  the  plaintiffs, 
the  firm  commenced'  business  at  Lraungton,  in 
the  state  of  Mississippi,  in  January,  1863,  and 
the  partnership  was  continued,  without  inter- 
ruption, until  the  third  day  of  October,  of  the 
same  year,  when  it  was  terminated  by  the  death 
of  the  senior  partner.  They  also  proved,  by 
two  witnesses,  that  the  firm  was  engaged  during 
that  f>eriod  in  farming,  carrying  on  a  steam 
saw-mil],  and  in  ffeneriJ  tradin«.  Both  of  these 
witnesses  testified  that  the  senior  partner,  who 
drew  the  bills  of  exchange  in  question,  was  the 
active  business  partner  of  the  firm ;  and  one  of 
them  added,  that  he  did  the  principal  trading, 
and  borrowed  money,  and  paid  it  back  in  the 
name  of  the  firm. 

Their  partnership  agreement  was  introduced 
by  the  defendant.  It  Mars  date  on  the  5th  day 
265*]  of  January,  1853;  and  the  "partnership 
was  formed,  as  recited  in  the  instrument^  to 
continue  for  the  term  of  two  years,  tor  the  pur- 
pose of  farming  and  of  carrying  on  a  stetun  saw- 
mill. By  its  terms,  one  third  of  the  capital 
stock  was  to  be  furnished  by  the  senior  partner, 
one  third  by  the  defendant,  and  the  remainder 
by  his  two  sons.  Those  five  persons  constitute 
the  firm,  under  the  name  and  style  before  men- 
tioned. And  it  was  further  stipulated  that 
negroes  or  hands,  stock,  provisions,  and  all 
necessary  utensils,  should  be  furnished  by  the 
respective  parties,  according  to  their  interest  in 
the  capital  stock,  and  that  the^  should  defray 
the  exp^ises  of  the  copartnership  and  share  its 

Srofits  in  the  same  proportions.  They  also 
esiffnated  the  farm  to  be  carried  on,  and  stipu- 
lated that  the  steam  saw-mill  should  be  located 
at  such  place  as  a  majority  of  the  partners  in 
interest  should  determine. 

After  the  partnership  agreement  was  executed 
by  the  parties,  it  was  deposited  with  a  third 
person;  and  it  appeared  from  his  deposition, 
taken  by  the  defendant,  that  it  remained  in  his 
possession  from  that  period  to  the  time  of  his 
examination.  In  the  same  deposition,  the  wit- 
ness testified  that  the  firm,  so  far  as  he  knew, 
had  never  been  held  out  by  the  defendant  as 
having  anv  more  extensive  powers  than  those 
conferred  by  the  partnership  agreement. 

Some  attempt  was  made  oy  the  defendant  to 
prove  that  it  was  the  usage,  in  partnerships  of 
this  description,  when  money  was  wanted  to 
carry  on  the  business,  and  the  several  partners 
could  not  be  consulted,  for  the  managing  part- 
ner to  raise  it  on  his  own  credit,  and  charge  it 
to  the  partnership;  but  the  proof  was  not  suffi- 
cient to  show  any  such  general  usage. 

Such  was  the  substance  of  the  evidence  on 
which  the  charge  of  the  court  was  based,  and 
we  think  it  was  of  a  character  to  justify  that 
part  of  the  instruction  under  consideration. 
Our  reasons  for  that  conclusion  will  now  be 
briefly  stated. 

That  one  of  several  partners  composing  a 
trading  firm  has  power  to  draw  bills  of  exchuige 
unlets  restricted  from  so  drnng  by  the  terms  of 
the  copartnership  agreement,  is  a  proposition 
which,  it  is  presumed,  no  one  will  dispute. 
Whenever  there  are  Written  articles  of  agree- 
866*]  meat  between  the  partners,  *the!r  power 
and  authori^,  UUer  te,  are  to  be  ascertained 
and  regulated  by  the  terms  and  conditions  of 
the  wimen  stlpvJaAioBa.  But,  independently  of 
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any  sueh  stipulations,  eadi  partner  possesses  an 
equal  and  general  power  and  authority,  in  be- 
half of  the  firm,  to  transact  any  business  within 
the  scope  and  objects  of  the  partnership,  and  in 
the  course  of  its  trade  and  business. 

Acts  performed  by  one  of  the  partners,  in 
respect  to  the  partnership  concerns,  and  in  the 
usual  course  of  its  business,  differ  in  nothing, 
so  far  as  their  legal  consequences  are  concerned, 
from  those  transactions  in  which  they  all  oon- 
cur;  and  for  the  reason,  that,  by  the  commer- 
cial law,  each  partner  of  a  trading  firm  is  pre- 
sumed to  be  intrusted  by  his  copartners  witn  a 
general  authority  in  all  the  partnership  affairs. 
Accordingly,  it  was  held,  in  Hawken  v.  Bourne, 
3  Mees.  a  W.  710,  that  one  partner,  by  virtue 
of  the  relation  he  bears  to  tne  firm^  is  consti- 
tuted a  general  agent  for  another,  as  to  all 
matters  within  the  scope  of  the  partnership 
dealings,  and  has  conferred  upon  him,  by  virtue 
of  that  relation,  all  authorities  necessary  for 
carrying  on  the  partnership,  and  all  such  as  are 
usually  exercisea  in  the  business  in  which  they 
are  engaged.  Any  restriction  which,  by  agree- 
ment  among  the  partners,  is  attempts  to  be 
imposed  upon  the  authority  which  one  partner 
possesses,  as  a  general  agent  for  the  other.  Is 
operative  only  between  the  partners  themselves, 
and  does  not  limit  the  authority  as  to  third 
persons,  who  acquire  rights  by  its  exercise, 
imlesH  they  know  that  such  reBtrictions  have 
been  made. 

Contracts  made  by  one  of  several  partners, 
in  respect  to  matters  not  falling  within  the 
ordinary  business,  obiects,  and  scope  of  the 
partnership,  are  not  bmdinff  on  the  other  part- 
ners, and  create  no  liabili^  to  third  persons, 
who  have  no  knowledge  that  the  partner  nuk- 
ing the  contract  is  acting  in  violation  of  hk 
duties  and  obligations  to  the  firm  of  whidi  he  is 
a  member.  But  whenever  credit  is  given  to  the 
firm,  within  the  scope  and  objects  of  the  part- 
nership, and  in  the  course  of  its  trade  and  tmsi- 
ness,  whether  the  partnership  be  of  a  general 
or  limited  nature,  it  will  bina  all  the  partners, 
notwithstanding  any  secret  stipulations  or  res- 
ervations between  themselves,  *  which  [*S67 
are  unknown  t^  those  who  give  the  credit. 
Harrison  v.  JaokBon,  7  T.  R.  207;  Finhneu  ▼. 
HaU,  1  Salk.  126;  Lane  v.  Wittiame,  2  Vem. 
277;  Bwan  v.  BteeU,  7  East.  210;  Byles,  Bills, 
p.  SI;  8  Kent's  Com.  p.  40;  Story^  Part  9  105; 
Collyer,  Part  9  401. 

Apply  these  principles  to  the  facts  disclosed 
in  evidence,  and  it  is  clear  that  the  power  of 
the  actinff  partner  was  ample  to  authorize  him 
to  draw  the  bills  of  exchange  in  the  name  of 
the  firm,  unless  it  can  be  shown  that  the  firm 
of  which  he  was  a  member  was  not  one  falling 
within  the  general  rules  of  law  defining  and 
regulating  the  rights  and  obligations  of  part- 
ners engaged  in  ue  transactions  and  busineas 
of  trade. 

All  partnerships,  says  Chaneellor  Kent»  are 
more  or  less  limited;  and  there  is  none  that 
embraces,  at  the  same  time,  every  braneh  of 
business.  Such  limitations  are  senerally  to  be 
found  in  tiie  terms  and  stipulations  of  the 
articles  of  oopartnership;  but  they  may  arlae 
from  seneral  usage,  or,  to  a  certain  extent,  fraaa 
the  eharaeter  of  the  business,  and  the  natnre 
of  the  objects  to  be  accomplished. 
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who  are  Intereiiad  in  real  estate,  for  the  mere 
pnrpoee  of  farming;  and  in  reepeet  to  that  class 
of  businesa  arrangements,  it  has  been  held, 
that  one  of  the  several  partners  does  not  pos- 
sess, bj  Tirtoe  of  that  relation  merely,  the  right, 
without  the  consent  of  his  associates,  to  draw 
or  accept  bills  of  exchange,  for  the  reason  that 
sndi  a  praetioe  is  not  nsnal,  nor  is  it  necessary 
lor  carrying  on  the  farming  business.  Collyer 
00  Part.  (ed.  1848),  S  402;  Greemlade  ▼. 
Doioer,  7  Bam.  t  C.  p.  635;  Diekmion  t.  Valpff, 
10  Bam.  ft  C.  p.  188,  per  Littledale,  J. 

In  the  case  last  named,  it  was  held  that  a 
certain  mining  company  fell  within  the  same 
exception ;  and,  on  tne  facts  disclosed,  no  doubt 
the  question  was  well  decided.  But  the  mere 
drcumstanoe  that  the  business  consists  in  mak- 
ing profits  out  of  real  estate,  as  in  working  a 
stone  quarry,  will  not  necessarily  take  the  case 
oat  of  the  operation  of  the  general  rule.  Thiek- 
«MM#  T.  BrcmUow,  2  Crompt.  ft  J.  426. 
M8*]  ^Farming  partnerships,  when  strictly 
confined  to  tiiat  purpose,  are  held  to  be  within 
the  exceptions  to  the  general  mle^  upon  the 
ground,  as  assumed  by  the  counsel  for  the 
plaintifiTs,  that  their  principal  object  is  to  make 
profits  out  of  the  soil,  by  gathering  its  fruits, 
and  that  the  partners  are  in  no  proper  sense 
engaged  in  trade;  but  wherever  the  business, 
accoraing  to  the  usual  mode  of  conducting  it, 
imports,  in  its  nature,  the  necessity  of  buying 
ana  selling,  the  firm  is  thai  properly  reffarded 
as  a  trading  partnership,  and  is  invested  with 
all  the  powers  and  subject  to  all  the  obligations 
incident  to  that  relation.  MoOregor  v.  Oleve- 
fofui,  6  Wend.  475;  Wiffhip  v.  Bamk  of  the 
Vniied  States,  5  Pet  529;  Baker  v.  Wheeler,  8 
Wend.  505;  Oolee  v.  Colee,  15  Johns.  160;  John- 
eUm  V.  Button,  27  Ala.  R.  245;  Hedley  v.  Bain- 
kridge,  3  Q.  B.  321. 

Another  answer,  however,  may  be  given  to 
the  objection  to  tidB  part  of  the  instruction, 
which  is  entirely  condusive  against  it.  Ac- 
cording to  the  evidence^  farming  was  not  the 
sole  business  of  the  partners  composing  this 
firm.  They  were  also  engaged  in  running  a 
steam  saw-mill,  for  manufaioturing  purposes; 
and  conunon  observation  will  warrant  tne  re- 
mark, that  those  who  engage  in  that  business 
always  want  capital  to  carrv  it  on,  and  fre- 

Suently  find  it  necessary  to  ask  for  credit.  Like 
tioee  Migaged  in  other  branches  of  manufac- 
tures, they  buy  and  sell^  and  have  occasion  to 
remit  money  and  collect  it  from  distant  places. 
Two  witnesses  also  testified  at  the  trial  that 
this  firm  was  engaged  in  general  tradinff;  and 
there  was  no  cvi&ice  introduced  by  the  defend- 
ant to  contradict  their  statements.  Whether  the 
witnesses  were  entitled  to  credit,  and  whether, 
in  point  of  fact^  this  firm  was  a  trading  firm, 
were  questions  which  were  properly  sulmiitted 
to  the  juiy.  Bv  the  verdict,  both  questions 
were  found  in  favor  of  the  plaintiff,  and  the 
findixiff  of  the  jury  is  conclusive. 

2.  One  other  point  only  remains  to  be  con- 
sidered, which  arises  out  of  the  second  propo- 
sition oontained  in  the  charge  of  the  court.  It 
was  to  the  effect,  that  if  the  bUls  of  exchange 
were  accepted  and  paid  at  maturity  by  the 
S60*l  plaintiffs  for  the  *firm,  then  the  defend- 
ant was  responsible,  and  it  mattered  nothing  to 
the  plaintiffs  how  the  proceeds  were  disposed  of. 
No  evidence  was  offered  l^  tlM  defendant  in 
22  How. 


stipport  of  the  faros  raised  hj  hfa  fourth  plea  to 
the  amended  declaration,  and  there  was  none 
in  the  case  tending  to  show  that  the  proceeds 
had  been  applied  to  any  ill^l  object,  or  in  anv 
manner  misappropriated.  Sudi  beinff  the  fact, 
it  is  obvious  that  this  part  of  the  mstruotion 
became  entir^  inmiaterial ;  which,  of  itself,  is 
a  sufficient  answer  to  the  objection. 

But  another  answer  may  be  given  to  the 
objection,  whidi  perhaps  will  be  more  satis- 
factory; and  that  is,  we  think  it  was  clearly 
correct.  It  will  be  observed  that  this  part  of 
the  charge  was  based  upon  the  theory  that  the 
bills  of  exchange  were  drawn  by  the  firm  of 
which  the  defendant  was  a  member;  and  prop- 
erly so,  for  the  reason  that  the  question  of 
authority  to  draw  them  had  been  disposed  of  in 
the  preceding  part  of  the  charge. 

In  considering  this  objection,  then,  it  must 
be  assumed  that  the  bills  were  drawn  by  the 
firm,  and  that  th^  were  duly  acceptea  and 
paid  by  the  plaintiffs  at  maturity,  on  account 
of  the  firm;  and  if  so,  it  is  not  perceived  how 
their  riffht  to  recover  the  amount  can  be  affected 
by  the  fact  that  one  of  the  drawers  applied  the 
money  to  an  unlawful  purpose.  Where  a  con- 
tract grows  immediately  out  of  and  is  con- 
nected with  the  illegal  or  immoral  act  of  the 
party  claiming  the  boiefit  of  it,  courts  of  jr<ttice 
will  not  lend  &ieir  aid  to  enforce  it.  Armstrong 
V.  Toler,  11  Wheat.  258. 

But  tiie  illegal  act»  if  any,  in  this  ease,  was 
performed  by  one  of  the  drawers  of  the  bills, 
and  not  by  the  acceptors.  Suppose  one  of  a 
firm  should  borrow  money  of  a  third  person, 
in  the  name  of  the  partnership,  and  apply  it 
to  an  unlawful  purpose,  it  surely  could  not 
defeat  the  right  cnf  the  lender  to  recover  on  the 
contract. 

Regarding  this  point  as  too  dear  to  be  the 
subject  of  dispute,  we  forbear  to  pursue  the 
discussion. 

After  a  careful  examination  of  the  excep- 
tions, we  think  they  cannot  be  sustained. 

The  judgment  of  the  Circuit  Court  %$,  ther^ 
fore,  affirmed,  with  ooete. 


THE  UNITED  STATES,  Aj^pft., 

V, 

THE    WIDOW    AND    HEIRS    of    MARCUS 

WEST,  Deceased. 

(See  8.  C.  22  How.  815-818.) 

Rights  of  wife  and  ehUdren  of  grantee,  na$ 
affected  by  fraudulent  aUeration  of  grant. 


Where  fraudulent  attempts  were  made  to  enlarge 


the  proof  of  it  is  undeniable,  and  was  an  attempt 
to  defraud  the  United  States,  that  cannot  take 
away  from  the  wife  and  children  of  the  grantee 
their  claim  to  the  original  grant,  which  was  made 
before  California  had  been  transferred  by  treaty. 

Argued  Feb,  H,  1860.       Decided  Fe5.  87, 1860. 

APPEAL   from   the   District   Ck>urt   of   the 
United  States  for  the  Northern  District  of 
California. 

This  case  arose  upon  a  petition  to  the  board 
of  land  commissioners  in  California,  by  the 
appellees,  for  the  confirmation  of  a  cUim  to  a 
tract  called  San  MigueL 
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The  board  of  oommissionen  rejected  the 
entire  daun;  but,  on  appeal,  the  dietrict  court 
allowed  it  to  the  extent  of  one  league  and  a 
half,  and  entered  a  decree  accordingly;  where- 
upon the  United  States  took  an  append  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr,  J.  8.  Blaokt  Atty,  Oen^  and  Mr, 
Stanton  for  appellants. 

Messrs,  O.  Benluun  and  F.  Marlinrj,  for 
appellees : 

The  claimants  derive  title  hv  succession. 
The  grant  of  November  2d  is  amnitted  to  be 
genuine.  It  must  be  confirmed  to  the  extent 
of  one  league  and  a  half.  Its  alteration  did 
not  devest  the  rights  which  vested  imder  it.  It 
is  immatcriid  who  made  the  alteration,  al- 
though as  a  matter  of  fact  it  was  not  made  by 
tne  claimants,  or  with  their  knowledge  or 
consent. 

There  is  another  grant  in  the  ardiives,  whidi 
rested  the  Uuid  (the  league  and  a  half)  in  West. 

Letois  V.  Payth  B  Ck>w.  75,  76;  Jackson  ▼. 
€fould,  7  Wend.  364;  Hatch  v.  Hateh,  9  Mass. 
top  pages  297,  298,  307 ;  Doe  v.  Hirst,  3  Stark. 
60;  Herriek  ▼.  Malin,  22  Wend.  391;  3  Prest. 
Abs.  103;  2  H.  Bl.  263;  Bull.  N.  P.  267. 

The  position  of  the  Attorn^  General  that  the 
alteration  of  the  grant  is  an  abandonment  of 
title  which  will  prevent  confirmation  by  this 
court,  is  not  tenable.  It  cannot  be  held  there 
was  any  abandonment  when  the  claimants  con- 
tinued, as  they  have  always  done,  to  occupy 
the  land. 

All  the  conditions  imposed  by  the  Jimeno 
grant  were  complied  with. 

The  second  grant  is  not  forgery,  and  should 
be  confirmed. 

The  evidence  of  genuineness  of  the  second 
grant  is  both  direct  and  circumstantial. 

That  of  forgery  is  negative  and  inconclusive. 

Mr.  Justice  Wajae  delivered  the  opinion  of 
thi'  court: 

All  of  the  documents  upon  which  the  de- 
fendants rely  for  a  confirmation  of  their  right 
to  the  land  in  dispute,  are  to  be  found  on  file 
in  the  archives  amonf^  the  ewpedientes  of  the 
first  class.  Concerning  the  genuineness  of 
those  which  show  that  a  grant  for  a  league  and 
a  half  was  originallv  nSide  to  Marcus  West, 
there  can  be  no  denial.  They  were  admitted 
by  the  Attorney  General  to  be  genuine;  but  he 
resists  the  confirmation  of  that  title,  upon  the 
ground  that  fraudulent  attempts  were  subse- 
quently made  to  enlarge  the  <raantity  intended 
to  be  granted,  by  erasures  and  interlineations. 

West  first  petitioned  for  the  land,  without 
stating  the  quantity.  In  a  few  days  afterwards, 
General  Vallejo  certified  that  the  land  asked 
for  was  vacant,  and  that  it  was  not  within 
twentjr  leagues  of  the  boundary  of  California, 
nor  within  ten  lesgues  of  the  sea  shore.  On 
the  30th  of  October,  1840,  a  report  was  made 
to  the  governor,  thiat  the  petitioner  had  the 

Stalifici^ons  for  receiving  a  grant,  and  that 
e  land  might  be  grante£ 
Jimeno  was  then  acting  as  governor  ad  in- 
terim. He  declared  West  to  be  entitled  to  the 
land,  to  the  extent  of  a  league  and  a  half,  de- 
scribing particularly  its  boundaries;  and  he 
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made  an  entr^  of  his  ezecotiTe  aotion  In  ths 
case,  in  what  is  termed  Jimeno's  Index. 

We  do  not  regard  that  catalogue  of  srants  as 
authoritative  proof  of  grants  enumerated  in  it» 
or  as  a  conclusive  exdusion  of  grants  not  so 
registered  by  Jimeno,  which  may  be  alleged  to 
have  been  made  whilst  California  was  a  j^rt  of 
the  Mexican  Republic,  though  they  may  bear 
date  within  the  time  to  which  that  index  re- 
lates. But  in  this  case,  it  may  be  referred  to 
as  an  auxiliary  memorandum  made  by  Jimeno 
himself  of  his  action  upon  Ute  petition  of  West. 
*West  died  before  the  claim  was  acted  [*818 
upon  by  the  United  States  commissioners. 

We  have  only  to  observe,  that  the  fraudulent 
attempts  to  enlarge  the  grant  were  made  after 
California  had  been  ceded  to  the  United  States; 
and  though  the  proof  of  it  is  undeniable,  and 
was  an  attempt  to  defraud  the  United  States, 
that  cannot  take  away  from  the  wife  and  chil- 
dren of  West  their  claim  to  the  ^rant,  which 
was  made  to  him  before  California  had  beea 
transferred  by  treaty. 

We  affirm  the  decree  of  the  eourt  below,  ctm- 
firmimg  the  grant  to  West  for  a  league  and  m 
half. 


PIBRRE  BERTHOLD  et  aL, 

JAMES  MCDONALD  and  Maiy  McRaau 

(Bee  8.  C  22  How.  884-Ml.) 

Jurisdiction  to  review  state  decision  ae  to 
United  States  title — parol  proof  admissible, 
to  shou)  which  of  two  equities  or  titles  ia 
the  better. 

Where  the  title  to  land,  under  oonflrmatloin  bj 
United  States  commissioners,  was  directly  drawn  fn 

SestioB  and  the  decision  below  rejected  the  title, 
is  court  has  authority  to  re-ezamlne  the  dedsioB 
of  the  state  court. 

Where  titles  in  controversv  are  equities  only,  ae 
patent  having  Issaed  to  either  claimsnt  on  the 
certificates  grsnted  by  the  board,  as  to  the  priority 
between  these  equities,  the  state  courts  properly 
received  parol  evidence  reachinf  behind  the  cob- 
flrmatlon. 

The  rule  laid  down  by  this  court  in  the  ease  of 
Garland  ▼.  Wynn,  **that  where  several  parties  sit 
up  conflicting  claims  to  property,  with  which  a  spe- 
cial tribunal  may  deal,  as  oetween  one  party  sad 
the  government,  regardless  of  the  rights  of  others, 
the  latter  may  come  into  the  ordinary  courts  of  jus- 
tice, and  litigate  the  conflicting  claims,**  followed. 

where  each  party  has  a  good  title  as  against  tba 
United  States,  in  a  contennon  between  double  c<»- 
cessions  which  balanced  each  other,  proof  can  ba 
beard,  and  must  of  necessity  be  heard,  to  determlaa 
the  better  right  between  the  contending  parties. 

Lsndes  V.  Brant,  10  How.  870,  approved. 

Argued  Jan.  10, 1860.       Decided  Feb,  27, 1860. 

IN  ERROR  to  the  Supreme  Court  of  the  Ststa 
of  Missouri. 

This  case  arose  upon  a  petition  in  the  nature 
of  an  action  of  ejectment  at  law,  filed  in  the 
St.  Louis  land  court,  by  the  plaintiffs  in  error» 
to  recover  the  possession  of  a  tract  of  land  near 
St.  Louis,  containing  eigh^  arpents,  equiva- 

Vcrm.'^urMUotion  ef  UnUed  States  Bwprmtm 
Oowrt  where  a  Federal  ^uestitm  mrises,  or  where  im 
drawn  in  question,  statute,  tremtp,  or  OonstUutiom 
of  United  States  ice  note  to  Matthews  v.  Zsae,  S 
L.  ed.  U.  S.  654 ;  note  to  Martin  v.  Hunter,  4  L  ed. 
U.  8.  97 ;  and  note  to  Williams  v.  Norrls,  6  L  ed. 
U.  B.  671. 
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leot  to  dxty-tiAt  acres.  The  trial  resulted  in 
Terdict  and  judgment  for  the  defendants. 

Tliis  judgment  haying  been  afllrmed,  on  ap- 
peal, hy  the  supreme  court  of  Missouri,  the 
plaintin  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  E.  B.  Waakliwae^  for  plaintiffs  in 


1.  The  confirmation  to  Charles  Gratiot  on 
November  10,  1811,  was  final  and  condusive,  so 
that  neither  the  United  States  nor  any  person 
deriving  title  from  the  United  States  subse- 
quently to  that  date,  could  rightfully  claim  the 
land  against  such  confirmation. 

Act  of  Congress,  March  3,  1807,  I  41 ;  12  Sto. 
St  S  1060;  Biroiher  v.  Lucas,  12  Pet  458; 
Chouteau  v.  Eokhart,  2  How.  844;  Le$  Bois  ▼. 
Bramell,  4  How.  449;  Lande$  ▼.  Brant,  10  How. 
S70. 

The  supreme  court  of  Missouri,  without  de- 
■ying  the  general  proposition  as  stated  above, 
attempts  to  evade  its  force  by  distinguishing 
this  case  from  the  cases  heretofore  decided  in 
this  court 

They  say  that  both  confirmations  were  made 
under  one  and  the  same  act  of  Congress.  This 
is  a  fallacious  statement  of  the  case.  Neither 
of  the  acts  of  1805,  1806,  1807,  which  created 
the  board  of  commissioners  and  rcffulate  its 
proceeding  confirms  by  its  own  iorce,  anv 
Spanish  title.  The  whole  subject  was  referred, 
by  the  law,  to  the  commissioners;  their  act 
worked  the  confirmation,  and  it  was  their  de- 
cision that  the  law  declared  to  be  final.  In  the 
next  place,  the  supreme  court  of  Missouri  ob- 
jects to  the  title  oi  the  plaintiffs,  that  the  com- 
missioners were  not  authorised  to  grant  a 
confirmation  under  the  2d  section  of  the  act  of 
1807,  when  there  was,  as  in  the  present  case,  an 
adverse  claimant  of  the  land. 

The  answer  to  this  is  two-fold: 

First  The  daim  of  Gratiot  is  not  confined 
to  any  particular  section  of  the  law.  Granting 
that  the  commissioners  ought  not  to  have  given 
a  confirmation  under  the  2d  section  of  the  act 
of  1807,  still  the  party  has  obtained  no  more 
than  his  just  rights. 

Second.  The  2d  section  of  the  act  of  1807, 
Is  merdy  directory  to  the  commissioners. 

BurpesM  v.  Oray,  15  Mo.  220;  16  How.  48. 

That  section  imposed  no  limitation  on  the 
jurisdiction  of  the  commissioners  to  be  en- 
forced by  any  other  tribunal,  but  simply  fur- 
idshed  a  rule  of  action.  There  is  no  court  that 
can  correct  their  errors,  if  any. 

Landes  v.  Brant,  10  How.  370;  Morehouse  v. 
Fhelpe,  21  How.  294. 

The  doctrine  of  relation  does  not  apply  to 
this  case.  That  doctrine,  founded  in  mere  fic- 
tion for  the  advancement  of  justice,  is  applied 
only  to  effectuate  acts  and  consequences  between 
the  parties,  and  is  never  to  be  used  to  destroy 
estates,  or  to  work  a  prejudice  to  strangers. 

Butler  V.  Baker,  3  Co.  29;  Thompson  ▼. 
Leaeh,  8  Lev.  284;  Jackson  v.  Bard,  4  Johns. 


2.  The  daim  and  confirmation  in  the  name 
€f  Jeannette,  who  was  dead  at  the  time,  are 
■unities,  and  cannot,  even  if  otherwise  valid, 
ptand  in  the  way  of  the  confirmation  to  Gratiot 
The  court  bdow  disposed  of  this  point  by  a 
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simple  reference  to  a  prior  decision  of  the  same 
court,  in  Mercier  v.  Ijetoher,  22  Ma  66.  The 
case  referred  to  will  be  found  to  be  this: 
Charles  Merder  was  proprietor  of  a  tract  of 
land,  under  an  imperfect  Spanish  title.  Merder 
died  in  Spanish  times,  and  Courtois  married 
his  widow. 

Courtois  daimed  the  land  in  his  own  name, 
as  representative  of  Merder,  uid  filed  with  the 
commissioners  the  evidences  of  Merder's  title. 
The  commissioners  confirmed  the  land  'to 
Charles  Merder."  The  court  decided  that 
Courtois,  who  made  the  claim,  took  nothing 
by  this  confirmation;  and  that  the  hdrs  of 
Merder,  who  made  no  daim,  and  who,  by  the 
force  of  the  act  of  Congress,  were  barred  of 
all  rig^ht  in  the  land  two  ^ears  before  tJie  con- 
firmation, took  title  from  it  Both  branches  of 
this  decision  seem  to  be  very  questionaUe. 

With  the  former  branch,  denjring  the  title 
of  Courtois,  we  have  here  no  concern. 

The  counsd  then  reviewed  this  case  at  con- 
siderable leiu^h,  critidsinff  and  pointing  out 
differences  between  it  and  &e  case  at  bar. 

3.  There  are  no  equities  appearing  in  the 
case  that  can  defeat  a  recovery  by  the  plaintiffs 
in  the  present  action,  or  deprive  them  of  the 
right  to  hold  the  land  under  the  confirmation 
to  their  ancestor. 

The  state  of  the  pleading  was  sudi  that  under 
the  established  rule  of  practice  in  Missouri,  a 
title  merdy  equitable  could  not  be  considered 
stall. 

In  Burgess  v.  Gray,  16  How.  48,  this  court 
inaccurately  stated  the  present  practice  in  the 
state  of  Missouri. 

See  MaguWe  v.  Yice,  20  Mo.  429;  Con/ran  v. 
aeUew,  28  Mo.  820;  Rev.  Stat  Mo.  1825,  1835, 
1846. 

Messrs,  ML  Blalv  and  H*  B.  Ckunlila,  for 
defendants  in  error: 

The  defendants  insist  that  the  following 
positions  are  sustained  by  the  evidence  and 
law  of  the  case: 

1.  The  objection  to  the  confirmation  in  tho 
name  of  Jeannette,  on  the  ffround  that  she  was 
dead  when  the  daim  was  ffled,  is  not  sustained 
by  the  evidence,  and  if  it  had  been,  is  not  a 
valid  objection  in  law. 

Mercier  v.  Letcher,  22  Mo.  66. 

la  this  case,  the  dispute  is  between  the  par- 
ties hdding  equitable  titles  with  the  lesal  title 
outstanding  in  the  United  States,  and  is  to  be 
determined  in  favor  of  the  party  having  the 
superior  equity. 

Bagnell  v.  Broderiok,  18  Pet  449;  Wiloom  v. 
Jackson,  18  Pet.  516. 

3.  The  facts  in  evidence  show  that  if  the  two 
confirmations  cover  the  same  land,  the  superior 
equity  is  in  the  defendants. 

4.  The  reliance  of  the  plaintiffs  on  the  fact 
that  their  confirmation  is  one  day  older  than 
that  of  the  defendants,  is  not  warranted  by  any 
dedsion  of  this  court,  or  by  any  prindple  of 
law,  and  arises  from  a  mere  misapprehension 
of  the  language  found  in  the  opinion  in  Laiides 
V.  Brant,  10  How.  372.  No  sudi  case  as  the 
present  has  ever  been  before  this  court 

Strother  v.  Lucas,  6  Pet  763;  Strother  v. 
Lucas,  12  Pet.  410;  Chouteau  t.  Bckhart,  2 
How.  345;  Les  Bois  T.  BrameU,  4  How.  449; 
Bissell  V.  Penrose,  8  How.  880.    None  of  these 
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decisions  appl^  to  this  case,  where  there  are 
two  confirmatiOBS  by  the  same  board  on  con- 
secutive days. 

6.  If  the  two  confirmations  are  equal  as 
recognitions  of  the  two  original  titles,  then 
they  are  to  be  laid  out  of  consideration,  and  the 
parties  are  to  liti^te  upon  their  original  titles. 

Carmiohaol  y.  Brialer,  8  Mart.  727;  Sanchez 
T.  0<mzale9,  11  Mart.  212.  In  such  litigation 
the  defendants  must  succeed. 

6.  The  doctrine  of  relation  as  explained  and 
applied  in  Lcmdea  y.  Brant,  refers  each  of  the 
confirmations  to  the  time  of  filing  the  notice 
and  in  this  case,  the  notice  in  uie  name  of 
Jeannotte  was  filed  first,  and  the  confirmation 
in  her  name  becomes  the  elder  by  relation. 

7.  The  confirmation  for  Gratiot,  if  it  in  fact 
covers  the  land  confirmed  in  the  name  of 
Jeannette,  is  void  for  want  of  jurisdiction  in 
the  commissioners,  because  the  land  was  claimed 
and  possessed  by  Jeannette,  under  the  Spanish 
government. 

2  Stat.  U.  S.  440,  9  2. 

Certainly  it  was  void,  as  aoainst  her  and  her 
representatives  claiming  the  land,  according  to 
law. 

8.  The  confirmation,  when  located,  does  not 
cover  the  land  in  controversy. 

Until  surveyed,  it  attaches  to  no  land. 

West  V.  Cochran,  17  How.  416. 

The  judgment  of  the  supreme  court  of  Mis- 
souri should  be  affirmed,  because, 

1st.  If  the  confirmations  are  valid,  the  title 
of  Jeannette  is  the  elder  title  by  relation  to  her 
claim. 

Jjandes  v.  Brant,  10  How.  373;  Crowley  r. 
Wallace,  12  Mo.  145. 

2d.  Whether  the  confirmations  are  valid  or 
not,  and  whether  Jennnette's  is  the  elder  title 
or  not,  it  is  the  equitable  title,  and  must  pre- 
vail against  Gratiot's  representatives  who  have 
not  the  legal  title. 

We$t  V.  Cochran^  68  U.  S.  (17  How.)  403. 

3d.  The  confirmation  to  Gratiot  is  void,  the 
board  having  authority  only  to  confirm  titles 
of  claimants  to  "lands  not  claimed  by  any 
other  persons." 

2d  §,  act  of  1807,  2  Stat.  440. 

4th.  Jeannette's  representatives  have  a  com- 
plete title  under  the  act  of  June  13,  1812. 

Ouitard  v.  Stoddard,  16  How.  494. 

338*]  *Mr.  Justice  Oatinm  delivered  the  opin- 
ion of  the  court: 

The  board  of  commissioners,  sitting  at  St. 
Louis  to  examine  claims  to  lands,  according  to 
the  act  of  March  3d,  1807  (2  Stat,  at  L.  440), 
confirmed  to  Ghas.  Gratiot,  assiffnee.  of  Jean- 
nette Flore,  two  arpents  in  front,  by  forty  back, 
lying  in  the  Prairie  des  Noyers,  near  to  St. 
Louis.  This  common  field  lot  had  been  desig- 
nated by  survey,  and  was  well  known.  The 
confirmation  was  made  November  19th,  1811. 

On  the  next  day  (November  20th,  1811)  the 
board  also  confirmed  the  same  land  to^  Jean- 
nette, a  free  negro  woman.  Patent  certificates 
issued  to  Gratiot  and  Jeannette,  respectively, 
dated  the  same  day,  20th  November,  1811. 
Jeannette  died  about  1803,  leaving  as  her  heir 
a  child  named  Susan  Jeannette,  who  died  about 
1840. 

Gratiot  got  a  deed  for  the  land  from  a  differ- 
ent person,  named  Florence  Flore,  who  conveyed 
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in  the  name  of  JeannetU  Flore.  This  deed 
was  made  in  1805,  and  filed  by  Gratiot  with 
the  recorder,  and  on  which  deed  his  confirma- 
tion by  the  board  was  founded.  Jeannette  had 
occupied  the  land  for  many  years  before  her 
death.  Florence  Flore  had  never  occupied  it; 
had  no  claim  to  it,  at  anv  time;  and  conveyed 
in  ignorance  of  what  land  her  deed  covered,  in 
all  probability.  Gratiot  died  in  1817,  leaving  a 
widow  and  children.  Neither  he  nor  his  heirs 
pretended  to  have  any  claim  to  the  premises 
until  recently,  before  this  suit  was  brought  by 
the  heirs. 

McDonald  and  Mary  McRee,  the  defendants, 
claim  under  Jeannette,  who  got  the  second  om- 
firmation.  This  suit  was  instituted  in  the  land 
court  at  St.  Louis  by  petition,  in  1864,  under 
the  new  code  of  proceaure  of  Missouri,  which 
confounds  all  distinction  between  law  and 
equity,  and  combines  both  remedies  in  the  same 
action.  The  petition  was  answered,  and  a  trial 
had  on  the  merits,  before  the  court  and  a  jury. 

The  court,  on  motion  of  the  defendants,  in- 
structed the  jury  as  follows: 

"If  the  jury  find,  from  the  evidence,  that  the 
tract  of  land  confirmed  to  Jeannette  by  the 
board  of  commissioners  includes  the  land  in 
controver^r,  and  is  the  same  land  which  was 
surveyed  for  Jeannette  bv  the  authority  of  the 
Spanish  government;  *that  said  Jean-  [*330 
nette,  and  those  acting  for  or  under  her,  were 
the  only  persons  who  inhabited,  cultivated  or 
possessed  the  said  tract,  prior  to  the  20th  of 
December,  1803 ;  that  the  person  who  executed 
the  deed  in  the  name  of  Jeannette  Flore,  and 
filed  by  Charles  Gratiot  with  the  recorder  of 
land  titles  as  one  of  the  evidences  of  his  daim, 
is  not  the  person  for  whom  the  survey  of  aaid 
tract  of  land  was  so  made,  but  another  and  a 
different  person,  and  that  she  cultivated  and 
possessed,  prior  to  the  20th  of  December,  1803, 
another  and  different  tract  in  the  same  common 
field,  surveyed  for  her,  by  authority  of  the 
Spanish  government,  in  the  year  1788,  embrac- 
ing no  part  of  the  land  in  controversy,  the  jury 
ought  to  find  for  the  defendants." 

This  instruction  was  excepted  to,  and  a  ver- 
dict was  found  for  the  defendants. 

The  cause  was  brought  to  the  supreme  court 
of  Missouri  by  writ  of  error,  where  the  judg- 
ment of  the  land  court  was  affirmed;  and,  to 
revise  this  judgment,  a  writ  of  error  was  prose- 
cuted out  of  this  court,  under  the  26th  section 
of  the  judiciary  act. 

As  the  title  of  Gratiot's  heirs  was  directly 
drawn  in  question  by  the  foregoing  instruction, 
and  as  the  decision  below  giving  the  instruction, 
rejected  the  title,  no  doubt  can  exist  in  regard 
to  the  authority  of  this  court  to  re-examine 
the  decision  of  the  state  courts. 

It  was  so  determined  in  the  case  of  hffile 
et  oZ.  v.  Arkansas,  22  How.  193,  decided  here 
at  this  term. 

The  titles  in  controversy  are  equities  only, 
no  patent  having  issued  to  either  claimant  on 
the  certificates  granted  by  the  board.  10  How. 
274.  With  these  equities,  the  courts  of  Mis- 
souri were  dealing  on  parol  evidence,  reaching 
behind  the  confirmation;  and  the  question  is, 
had  they  the  power  to  do  so. 

The  rule  laid  down  by  this  court  in  the  case 
of  Garland  v.  Wifnn,  20  How.  8,  is,  "that 
where  several  parties  set  up  conflicting  daims 
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19.                                             Uhi^b)  States  t.  Qalbraixb.                                            «9~b8 

iroper^,  with  which  s  special  tribunal  may  We  have  no  doubt  of  the  oorrectnett  of  the 

1,  aa  between  one  party  and  the  government,  decision  of  the  Supreme  Court  of  liittouri  in 

•  -'        ■  •■        -      '       ,   the   latter  Ihia  eaute,  and  order  itt  judgment  to  be  affirm«i. 
inaiy  •courts  of 

Jnitice,    and   litfgat«   the    coDllJctfng   claims."  — ^— ^ 

S^'T^i'thti  ^^tre'*"*"  ""  "  '^''  ''''  THE  UNITED  STATES,  ippte.. 

T  ?rlS'^*t^l^"'^  "  '"*  "^^  "'  '^'^  JAMES  D.  GALBRAITk,  John  Sine,  Darid  T. 

In  tnese  isei,  and  in  several  otheri,  the  con-  Bsglej.  and  Richard  H.  SUnton. 

t«lt    was   between   claimants    under    occupant  ^gg,  g  q   ii  Qoi^,  89-96.} 

laws,  Kivintf  a  preference  of  entry  to  actual  set-  „     .                                  ,         ■. 

tkre;  and  She™  an  applicant  obUUned  the  pref-  Mftncon  pronl— won(  of  mentt. 

smiee,  «,d  waa  allowrf  to  enter  the  lanS  ™  ,^^  .h.racler  of  tbe  claim  under 

produeli^  false  affidavits,  by  which  he  imposed  ^  Mexican  erant.  sod  entire  want  ot  noy  merlta 

on  the  refrilter  and  receiver,  to  the  prejudice  of  upon  the  testimony  appears,  the  decree  of  tbe  court 

unthrr'ii  riirlit  below  nlll  be  reversed,  ana  tbe  case  remitted  for 

T    .V  ■    ■  "r    _  \^i _  1.    .  .1,        _t-~.  further  evidence  and  eianalnatlon. 

In  this  instance  before  ua,  each  of  the  parties 

dtimed  as  occupants  for  ten  consecutive  years  Argued  Feb.  SO,  1866.     Decided  Mar.  IS,  1860. 
befcre  the  2Dth  of  December,  1803.     Gratiot  and 

leinnette  both  proved  that  the  latter  had  ocou-  *   PPEAL  from  the  District  Court  of  the  Unlt- 

£1  sa  ret^uir^,  but  Gratiot  imposed  on  the  Jx    ed  States  for  the  Northern  District  of  CaU- 

id  by  his  false  deed  of  assignment  for  the  fomia. 

lot  obtained  by  him  from  Florence  Flore,  whose  The  history  of  the  case  and  a  statement  ol  the 

Dune  waa  untruly  signed  Jeannette  Flore;  and  facts  appear  in  the  opinion  of  the  court, 

by  reason  of  this  imposition,  he  obtained  con-  Mr.  BlKok,  Atty.  Qen.,  and  Ifeasrt.  Stajitom 

flnution   and   a   patent   certificate,  which  his  and  Olllet,  for  appellants: 

btin  make  the  foundation  ot  their  suit.  The  brief  filed  by  the  Attorney  General  after 

Eaeh  party  here  has  a  good  title,  as  against  reviewing  the  circumstances  of  the  case,  stated 

(he  United  SUtes,  the  act  of  1807  (2  Stat,  at  L.  following  objections  to  the  grant: 

440).  declaring  that  a  confirmation  of  the  board  i.  That  the  genuineness  of  the  original  ea^ 

dull  be  conclusive  against  the  government.  dienle  is  extremely  doubtful.     Tbe  probabilities 

A<  both  claims  were  filed  in  proper  time,  and  ar«,  as  ten  to  one,  that  the  papers  of  which  it 

Uk  ron&rmations   were  had  in   due  time,  the  consists  were  pla<^  among  the  archives,  after 

•quitiea  are  equal,  and  balance  each  other,  so  the  conquest  of  the  country. 

Ilr  u  they  depend  on  the  confirmations  alone;  2.  That  the  grant  is,  beyond  all  doubt,  a,  for- 

ni  the  question  is,  can  tbe  ordinair  courts  of  ^rj. 

Jnrtice  go  behind  the  right  established  by  the  3.  That  the  certificate  of  approval  is  also  a 

ncord  confirming  Qratiot's  claim.     To  do  this,  forgery.     It  must  be  observed  that  Moreno,  at- 

poof  must  be  heard  impeaching  his  prima  fa-  legting  secretary,  was  in  full  life,  and  within 

eletitle,  and  which  proof  existed  when  the  claim  ^^e  reach  of  process,  but  waa  not  called  to  prove 

«U  filed  with  the  recorder  and  acted  on  by  the  either  the  execution  of  the  grant  or  the  signa- 

board.     In  other  words,  oould  the  state  courts  ^^^^  ^f  pj^j,  j^  certificate.     A  witjiess  waa  called 

K  behind  Gratiot's  confirmation,  and  on   evi-  ^  prove  hia  handwriting,  and  that  witness,  ol 

once,  comparn  his  equity  with  that  of  Jean-  ^u  ^^^^  ^  jj,g  world,  was  Covarrubiaa.     If  Co- 

MtUandftdjudgewho  the  true  owner  was.  varrubias  had  been  a  subscribing  witness,  ha 

In  the  case  of  Barbarie  v.  Eilava,  9  How.  421,  ^jjj,,j  ^j,  ^^^^^  ^^^  Ij^pt  ^^i  ^f  sight,  whtU 

ttii  court  came  to  the  conclusion  (although  it  is  Moreno  testified  to  his  handvrritiog. 

VA  distinctly  expressed),  that  in  a  contention  rpji^  gyj^enee  of  the  possession  is  overwhdm- 

WtwMn  double  concessions,  which  balanced  each  ^^^    contradicted, 

other,  proof  could  be  heard,  and  muat  of  necea-  ^5;^  following  is  an  abstract  of  Mr.  Otllrf* 

Wl']  sity  'be  heard,  to  determine  the  betUr  argument; 

tifil  between  the  contending  parties.  \_  Where  a  witness  is  proved  to  have  know- 
In  the  cases  of  Chouteau  v.  Eckhart,  2  How.  -.^  g„„^  (^1,5  ,„  ^  cause,  bis  whole  evidenca 
*«,  and  Lea  Boi*  t.  Bramell,  i  How.  440,  it  was  ^^^^_  ^^  rejected  as  unworthy  ol  belief. 
Wd  Uiat  the  grant  mitd'  by  the  act  of  1812,  of  2.  Where  a  party  alters  a  written  instrument 
Uu  village  commons  of  St.  Charles  and  St.  „jth  the  intention  of  changing  its  character  and 
Louia,  and  of  village  lots,  to  possessors,  gave  a  effect,  he  destroys  it,  ao  that  it  can  have  no  lo- 
title  in  fee ;  and  that  a  claimant,  under  a  Span-  gal  effect. 

'•'1  concession  subsequently  confirmed,  could  not  The  effect  of  alterations  of  deeds  has  been  set- 

P>  t«hind  the  act  of  Congress,  and  overthrow  tied  in  the  following  caaea: 

'he  legal  title  it  conferred;   and  this,  for  the  In  Henman  v.  Dickinson,  6  Bing.  183,  it  wu 

Cn  reason  that  neither  Chouteau  nor  Les  Bois  held:      "Where   a   party   sues   an    instrument 

My  Utie,  when  the  aet  of  1B12  {2  Btat.  at  which,  on  the  face  of  it.  ap™rs  to  have  been 

L  718)  wa*  passed,  that  could  be  asserted  in  a  -Utered,  it  is  for  him  to  show  that  the  alteration 

Wort  of  justice;  and  as  the  political  power  from  1>bj  not  been  improperly  made, 

•bjch  they  'lone  could  take  Utle  had  cut  them  This  the  claimants  did  not  attempt  to  show 

CSrts"rthi:^the  foregoing  descrip-  v.  ifjKj,  15  ^^"'-^l^^^  ^J^*  ^  ^ 

Son,  the  principles  aaserted  in  Oie  ease  of  to»-  1  Pet.  C.  C.  364;  Jaok»o»  r.  Oibom.  Z  Wend. 

'•iv.Bro.*,  JO  How.  370,  apply.  655,559. 
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The  grant  in  this  case  is  void,  and  cannot  lay 
the  foundation  of  a  recovery. 

3.  When  a  party  knowingly,  on  a  trial,  intro- 
duces false  evidence,  it  taints  his  whole  case, 
and  every  presumption  is  against  him. 

4.  Where  a  written  instrument  has  become 
void  upon  alteration,  other  evidence  to  supply 
Us  place  cannot  be  admitted. 

In  the  present  ease,  the  original  grant  being 
excluded,  all  evidence  tending  to  establish  it 
must  be  rejected.  The  claim  cannot  stand  up- 
on the  petition  and  order  to  report,  and  the  re- 
port itself. 

See  8utter*8,  Vyt^M,  and  Bassiit^a  Cases  in  21 
How. 

6.  Official  acts,  in  granting  land  and  furnish- 
ing evidence  of  title  on  Sunday,  are  void. 

See  8tory  t.  Elliott  8  Cow.  27. 

6.  When  the  facts  upon  which  the  claim  rests 
are  inconsistent  with  one  another,  and  out  of 
the  ordinary  course  of  events,  the  claim  must  be 
rejected. 

Mr,  H.  P.  Heplmra  and  Robert  J.  Brent, 
for  the  defendants  in  error: 

After  reviewinff  the  evidence  in  the  case,  the 
counsel  said:  de^ndants  endeavored  to  discred- 
it the  title  by  arguing  that  Padilla  was  not  pro- 
curing a  grant  at  Monterey  and  Los  Angeles  in 
May  and  June,  1846,  because  he  was  pursued 
for  killing  Americans  on  the  21st  of  June  of  the 
««ame  year,  in  Sonoma. 

There  are  several  answers  to  this : 

1.  Psdilla  was  not  found  by  Ford  and  his  men 
on  the  21st  of  June,  at  Sonoma. 

2.  The  petition  of  Beadly  is  the  only  paper  in 
the  record  which  in  any  way  fixes  the  wherea- 
bouts of  Padilla,  and  this  is  dated  May  14, 1846, 
and  between  this  and  the  21st  ot  June,  he  could 
have  been  several  times  between  Monterey  and 
Sonoma. 

3.  It  is  a  mistake  as  alleged  on  the  other  side, 
that  the  Bear  War  broke  out  in  May,  1846.  It 
is  further  objected  that  Pico,  on  the  20th  of 
May,  made  an  order  of  reference  to  the  prefect 
for  a  report,  when  the  certificate  of  Castro, 
which  accompanied  the  petition,  showed  that 
the  land  was  vacant,  and  that  the  report  was, 
therefore,  unnecessary.  These  irre^larities  are 
to  be  found  in  nearlv  all  the  espedientes.  They 
were  drawn  up  by  tne  secretaries,  who  followed 
a  certain  routine,  without  regard  to  the  facts. 
It  is  not  the  business  of  the  claimants  to  show 
that  the  archives  are  consistent.  It  is  the  busi- 
ness of  the  government  to  show  that  they  are 
fraudulent. 

It  is  also  objected  that  the  date  of  the  grant 
has  been  altered  from  June  12,  1846,  to  Febru- 
ary 12,  1846. 

The  motive  of  this  is  not  easy  to  understand. 
The  Californians  are  a  simple,  ignorant  people. 
The  supreme  court  of  the  state  told  them  that 
their  titles  would  not  support  an  action,  either 
for  the  possession  or  the  property;  the  squat- 
ters, who  knew  Spanish,  kmdly  interpreted  the 
judgment  of  the  court;  it  mereljr  took  the  land 
from  the  Califomianp  and  gave  it  to  them,  the 
squatters. 

The  rule  on  the  subject  of  alterations,  is  this: 
where  an  estate  which  may  exist  without  deed 
(as  a  fee  simple  in  land)  is  conveyed  by  deed, 
then  the  alteration,  even  though  material  and 
fraudulent,  destroys  the  deed,  but  not  the  es- 
tate. 


There  arc  many  cases  to  this  effect,  but  a  very 
strong  one  is  the  case  of  Lewis  v.  Poyn,  8  Cow. 

See,  also,  Jackson  v.  Oould,  7  Wend.  364; 
Hatch  V.  Hatch,  9  Mass.  307. 

Merrick  v.  Malin,  22  Wend.  391  decides  that 
no  subsequent  alteration  of  a  deed  by  the  gran- 
tee, in  a  material  or  immaterial  point,  will 
avoid  the  deed,  where  the  controversy  relates  to 
a  title  to  land,  and  the  title  once  vested  under 
the  deed  in  the  grantee.  In  other  words,  the 
title  once  vested  will  not  revert  by  the  altera- 
tion, cancelation,  or  destruction  of  the  muni- 
ment of  title,  whatever  ^ay  be  the  law  of  de- 
fense against  the  recovery  on  a  persoaiil  con- 
tract. 

See  Prest.  Abs.  103;  2  H.  Bl.  263;  Bull.  N.  P. 
267. 

Applying  this  principle  to  the  facts  of  this 
case,  it  wul  be  seen  that  the  alteration  of  the 
month  of  the  grant,  from  June  to  Febniaxy^ 
1846,  must  have  been  made  in  the  original  Rrant 
after  it  was  recorded  by  the  Mexican  autnori- 
ties,  because  there  is  no  such  alteration  in  th» 
copy  certified  from  the  surveyor  general's  of- 
fice. 

The  original  grant,  then,  has  this  manifest  al- 
teration. If  done  for  a  fraudulent  purpose,  it 
is  dearly  immaterial  in  a  point  of  law,  and  the 
fraud  could  be  easily  detected,  by  reference  to^ 
the  record  of  the  grant,  and  the  date  of  the  pe- 
tition and  antecedent  documents. 

Hiere  is  no  evidence  to  show  by  whom  or  when 
the  date  was  altered. 

As  to  the  charge  that  this  flprant  is  suspicious 
because  made  shortly  before  tne  change  of  fli^ffs, 
see  Executive  Documents,  184^-1847,  vol.  in., 
doc.  19,  pages  99  and  106.  These  documents 
show  when  the  war  did  break  out;  that  Fre- 
mont did  not  come  over  with  a  hostile  force  or 
hostile  intention;  that  Castro  undertook  to  cut 
him  off,  because  he  was  afraid  of  just  such  a 
revolution,  got  up  by  foreigners,  as  had  placed 
himself  in  power. 

The  Califomian  government  had  not  a  hint 
of  war  with  the  United  States,  or  of  the  pros- 
pect of  it,  until  they  received  notice  of  the  oc- 
cupation of  Monterey. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  district  court  of 
the  United  States  for  the  northern  distriet  of 
California. 

The  appellees,  who  derived  their  title  frova 
Juan  N.  Padilla,  the  original  srantee,  presented 
their  claim  before  the  board  of  land  commission- 
ers in  1852,  for  five  square  leagues  of  land 
known  by  the  name  of  Bolsa  de  Tomales,  situ- 
ate in  the  county  of  Sonoma,  California.  The 
board,  after  hearing  the  proofs,  decreed  in  favor 
of  the  claim,  which,  on  appeal  to  the  distriet 
judge,  was  affirmed. 

T%e  documentary  evidence  of  the  title  ineladea 
a  petition  to  the  governor  for  the  track,  dated 
at  Monterey,  May  14th,  1846,  accompanied  with 
a  certificate  of  Manuel  Castro,  prefect,  that 
•the  land  was  vacant  and  gran  table,  dated  [♦9S 
same  place,  10th  same  month;  a  marginal  ref- 
erence for  information,  by  the  Governor,  Pio- 
Pico,  dated  Los  Angeles,  20th  May,  1846;  a  note 
of  concession,  dated  same  place,  12th  JunSf 
1846:  and  a  formal  title,  dated  same  time  and 
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Slaw,  both  •igned  by  the  Kovemor,  and  J.  M. 
[oreno,  Secretary  ai  intvnm. 

Proof  waa  given  of  the  aignstnrea  of  the  gov- 
ernor and  Heretaiy,  and  that  these  papen  were 
found  among  the  Mexican  M^ivea,  which  bad 
been  tranaferred  to  the  euatody  of  the  aurveyor- 
general  of  the  United  Statea  for  California. 

The  original  grant  of  the  formal  title  to  the 
srantee  waa  given  in  evidence  by  the  claimants, 
dated  Los  Angelea,  12th  February,  1840;  also, 
a  certificate  of  the  governor  and  secretary,  of 
the  approva]  on  the  12th  June  by  the  depart- 
mental aasemblf,  dated  14th  June,  1846. 

Some  attempt  was  made  to  prove  poBsession 
nnd  occupation  by  Padilla  before  and  since  the 
date  of  the  grant,  which  were  denied  by  the  gov- 
ernment. The  clear  weight  of  the  proof  in  the 
caae  ia  against  any  possesBion  or  occupation. 
The  two  witnesses  in  support  of  it,  aside  from 
Pedillk.  clearly  confounded  the  poeseaaion  of  the 
raniji  of  Padilla,  oalled  the  Rohlar  de  Id  Mueria, 
witli  tba.t  of  the  BoUade  Tomalet,  both  of  which 
are  in  the  same  aection  of  countrv.  Padilla 
statex  that  he  had  possession  of  the  land  in 
IS44;  built  on  it  in  that  year;  that  he  cultivat- 
ed the  land,  and  had  cattle  on  it  from  that  time 
until  he  sold  it  to  Uolena  and  Berreyesa,  in  the 
latter  part  of  the  year  1848.  or  beginning  of  the 
year  1849.  In  this  he  is  expressly  contradicted 
by  some  half  a  doren  witnesses,  some  of  whom 
cannot  be  mistaken  aa  to  the  facts.  It  appears, 
from  the  evidence,  that  Padilla,  at  the  breaking 
out  of  the  disturbances  in  tha  early  part  of  1846, 
adhered  to  the  Mexican  govemmoit.  and  was 
charged  with  having  been  concerned  in  killing 
some  Americans  in  the  fore  part  of  that  year: 
was  pursued  by  an  American  force,  and  fled  from 
that  part  of  the  country,  and  did  not  return  un- 
til after  the  war.  See,  also,  the  testimony  of 
Padilla  in  the  case  of  the  claim  of  Josefa  de 
Haro  and  others.  No.  101,  before  the  hoard  of 
com  mi  s<>i  oners ;  and  see  his  grant  of  Ko6Iar  de 
la  J/iserio,  25th  November.  1845. 
»6»]  'It  Is  admitted  that  the  original  grant  of 
the  title  in  form,  which  was  in  the  hands  of  the 
clairoants.  has  been  sltered  so  as  to  bear  date 
the  12th  February,  instead  of  the  12th  June. 
1846.  No  explanation  was  given  of  the  altera- 
tion, though  It  was  apparent  on  the  face  of  the 

The  genuineness  of  the  signature  of  the  gov- 
enor,  Pio  Pico,  to  the  certificate  of  the  approval 
of  the  departmental  assembly,  waa  doubted  by 
the  board  of  com  mi  usi  oners. 

Tlie  board  say,  after  alluding  to  the  altera- 
tion of  the  dste'  of  the  grant,  "there  are  many 
thing!  connected  with  the  claim  which,  under 
the  eooclusion  at  which  the  commission  baa  ar- 
rived, were  not  altogether  satisfactory.  The 
time  when  the  grant  waa  made,  only  a  few  days 
before  the  Americans  took  possession  of  the 
eountry:  the  evident  and  palpable  attempt  to 
niter  the  date  so  as  to  make  it  appear  several 
months  anterior  to  the  time  wben  it  waa  is- 
sued :  and  the  manifest  want  of  similarity  in  the 
signatures  of  Pio  Pico  to  the  papers  of  approv- 
al, with  the  usual  mode  of  signing  his  name,  ar.' 
circumstsncea  which  greatly  detract  from  the 
pood  faith  of  the  claim.  The  evidence,  however, 
they  say.  makes  out  a  prima  facje  case,  which, 
in  the  absence  of  any  rebutting  testimony,  enti- 
tlea  the  petitioners  to  a  decree  of  confirmation." 
22  Uott. 


The  court  is  of  opinion  that,  in  consideratiMt 
of  the  doubtful  oharacter  of  the  daim,  and  oi- 
tire  want  of  any  merita  upon  the  testimony, 
the  decree  of  (he  court  below  thavUi  be  reuaried, 
ntid  the  oaee  remitted  for  furtKer  evidence  amd 
eaiaininatian. 


THE  BANK  OF  PITTSBURGH,  Ptff.  <n  Jrr, 

JOHN  S.  NEAL  and  Keuben  G.  NeaL 

(Bee  8.  C  22  How.  »«-lll.) 

Agent,  holding  filonli  bill  or  note,  may  fin  •■• 
blanks — bona  fide  holder  may  recover  on  WW 
or  note,  intxiiid  between  originai  partiea — 
"aecond  of  eatoftanje" — either  »et  may  be  pre- 
»enteil — where  both  lete  are  accepted,  both 
may  be  recovered  on — ichick  of  two  innocent 
partiet  mutt  euffer. 


Where  a   partj   to   a   negotiable    

trust!  It  to  Che  custodj  ol  anoltifr.  with  bli 
filled  up    such  neitotlalile  Initrumei  ' 


nil  up  the  blanks  and 
negotiable  Instrument,  lor 


_  Implied  _- 

t  the  luaCran: 

IDS  ftde  hold!     „ __. 

liable    coDBlderatlon,    without    notice    of    the 

RhlPh  Impeach  lu  validity  beCweea  the  ante- 
partlei,  if  he  Ukes  It  before  the  lame  be- 
due,  holds  Cbe  title  uaafTected  bj  these  facta 


presented  far  acceptance,  and  II  not  accepted,  a 
right  of  action  presently  arises,  upon  due  notice, 
against  all  tbe  aQtecedeac  parties  to  the  hill,  with- 
out sn;  others  of  the  ael  being  presented. 

If  either  of  Che  set  be  nresented,  end  Is  accepted, 
the  indorsee  may  properly  negotlHte  the  bill,  and 
a  bona  tide  bolder  for  vMue.  without  notice,  ma; 

■  mlllr.  ■    rninrf    HtiB. 

a  were  perfected,  tilled  up,  aod  ne- 

k  acceptances  had  been  Intrusted  as 

a  single  bin  of  eiebange :  for  the  sets  of  Iheir  cor- 
respondent, In  that  bdiaif.  the  defendauis  are  re- 
sponsible to  a  liona  Ode  holder  '  *  ...     .. 


lotice  that  tbe  a 


"KS 


Imself  had  I m providently  ac- 

De  same  debt,  be  la  liable  to 

of  Innocent  holders  for  valuS, 
t  parties  must  suffei'. 


Argued  ilar.  1,  I8S0.    Deoided  Uay  12, 1880. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 
This  was  an  action  of  assumpsit  brought  in 
the  court  below,  by  the  plaintitT  in  error,  against 
the  defendants  in  error,  as  acceptors  of  two 
bills  of  exchange,  one  for  $1,350,  dated  at  PitU- 
burgh,   August    1,    1857,   payable   four  montha 

Nora. — AlltmlloH  of  note  at  affecting  bona  Mf 
holder,— aee  ucle,  35  L  R.  A.  404. 

Hfffottaile  pi  "■      ■     


^■"'iis 
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after  date;  the  other  for  $2,168,  dated  at  Pitts- 
burgh August  18,  1857,  payable  four  months 
after  date. 

Both  bills  were  drawn  by  L.  O.  Reynolds  & 
Bon,  were  payable  to  the  order  of  L.  0.  Reynolds, 
and  were  indorsed  and  negotiated  by  him  to  the 
plaintiff  in  error. 

The  court  below  entered  judgment,  on  demur- 
rer, in  favor  of  the  defendants,  whereupon  the 
plaintiff  sued  out  this  writ  of  error. 

A  very  full  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  E.  M.  Stanton  and  Charles  E. 
Walker,  for  plaintiff  in  error: 

The  acceptance  of  the  bills  held  by  the  bank 
for  value,  binds  the  acceptors.  Whether  the 
bills  held  by  the  bank  were  seconds  or  any  other 
number  in  any  real  or  imaginary  series  of  bills, 
they  were  accepted,  and  the  acceptors  bound 
themselves  thereby  to  pay  the  holder  the  sum 
therein  specified.  If  the  acceptor  meant  to  be 
bound  only  on  one  of  the  set,  he  should  have  ac- 
cepted that  one.  The  holder  was  not  bound  to 
make  any  inquiry,  or  take  any  notice  of  the  oth- 
ers. 

16  Pet.  205;  Chit.  Bills.  155;  Holdsworth  v. 
Hunter,  10  B.  &  C.  444;  Story,  B.  §  226;  Byles, 
Bills,  203,  294. 

II.  The  words  "second  of  exchange,  first  un- 
paid" were  directions  given  by  the  drawer  to  the 
acceptors,  to  notify  them  of  the  series  and  put 
the  acceptors  on  their  guard  as  to  the  extent  of 
acceptance.  But  their  own  acceptance  consti- 
tutes the  contract  of  the  acceptors,  and  by  it 
they  bound  themselves  to  pay  the  holder  of  that 
identical  paper  the  sum  specified  therein. 

Wells  V.  Whitehead,  15  Wend.  627;  Doumes 
T.  Church,  13  Pet.  205. 

"The  bona  fide  holder  of  any  one  of  the  set,  if 
accepted,  might  recover  the  amount  of  the  ac- 
ceptor." 

Sto.  Bills,  sec.  226;  Byles,  Bills,  310;  Chit. 
Bills,  155;  Holdsworth  v.  Hunter,  10  B.  &  C. 
444. 

III.  There  were  no  firsts  of  the  bills  held  by 


the  Bank  of  Pittsburgh.  The  agent  to  whom 
they  were  delivered  in  blank  made  a  distinct 
bill  of  each  blank ;  and  each  being  accepted,  the 
acceptors  are  chargeable  to  any  bona  flae  holder 
into  whose  possession  they  might  come. 

See  Chit.  Bills,  Uth  Amer.  from  9th  London 
ed.,  marg.  pp.  155,  156;  Byles,  Bills,  marg.  pp. 
310,  311;  Story,  Bills,  §  226;  see,  also,  Holds- 
worth  V.  Hunter,  10  B.  &  C.  444;  WeUs  v. 
Whitehead,  15  Wend.  527;  Doumes  d  Co,  y. 
Church,  13  Pet  206. 

If  the  defendanta  accepted  the  bills  as  filled 
up  not  to  correspond,  and  delivered  them  to  the 
payee  so  accepted,  to  be  put  in  circulation,  and 
he  circulated,  the  different  parts  to  different 
persons,  for  value,  before  due,  'tis  the  same  as 
if  the  defendants  themselves  had  circulated 
them.  They  are  to  be  taken  to  have  accepted 
the  bills  after  the  filling  up,  and  are  not  per- 
mitted to  show  the  contrary,  as  against  bona 
fide  holders. 

I  refer  to  Montague  ▼.  Perkins,  22  Eng.  L. 
&  Eq.  516;  Hallifaw  v.  Lyle,  3  Ezch.  446; 
Schultz  V.  Atsley,  2  Bing.  N.  C.  544;  Reported 
29  Eng.  Com.  Law,  414;  Russell  v.  Langstaffe, 
2  Doug.  514;  Violett  v.  Patton,  6  Cranch,  142; 
Putnam  v.  Sullivan,  4  Mass.  46;  Byles,  Bills, 
marg.  p.  103 ;  Chit.  Bills,  same  edition  as  above, 
pp.  29  and  214;  Sto.  Prom.  N.  §  122;  and  BoldS' 
worth  V.  Hunter,  above  cited;  1  Greenl.  £v.  § 
207 ;  Trevivian  v.  Ijawrence,  6  Mod.  256. 

But  it  is  alleged  that  the  plaintiff  was  guilty 
of  negligence  in  not  making  inquiry  for  the  first 
parts  of  said  bill,  and  that  such  inquiry  would 
have  elicited  the  facts  in  the  case;  but  mere 
negligence  is  not  sufficient  to  defeat  the  title  of 
the  holder  of  commercial  paper. 

See  Chit.  Bills,  edition  as  above,  p.  256;  1 
Smith,  L.  Q.  pp.  512-524;  Goodman  ▼.  Harvey,  4 
Ad.  &  E.  870;  31  Eng.  Com.  Law,  212;  Uiher  ▼. 
Rich,  10  Ad.  &  E.  784 ;  2  Greenl.  Ey.  9  639. 

If,  however,  the  bills  sued  on  are  the  de- 
lendants'  separate  acceptances,  there  can  be 
no  question  of  negligence  arising  in  the  case; 
and   they  are  the  defendants'  acceptances  or 


will  be  his  security.*     It  does  not  lie  in  his  mouth, 
to  say  the  indorsements  were  not  regular." 

In  this  case  the  defendant  had  indorsed  his  name 
on  the  back  of  five  copperplate  checks,  made  in 
form  of  promissory  notes,  but  blank  as  to  times  of 

gaymont.  sums  or  dates,  and  Galley,  the  holder,  had 
lied  them  up  as  bis  own  notes  with  different  sums, 
dates,  and  times  of  payment,  and  the  indorser  was 
held  bound  to  the  plaintiff  who  had  discounted 
them.  This  seems  to  be  a  leading  case,  and  has 
been  quoted  and  followed  as  a  precedent,  applying 
equally  to  maker,  Indorser,  acceptor  and  drawer. 
Usher  v.  Dauncey.  4  Camp.  97 ;  Bulkley  v.  Butler, 
2  Barn.  &  Cress.  425 :  Powell  v.  Duff,  3  Camp.  182 ; 
Scbultz  V.  Astley.  20  Eng.  C.  L.  414  ;  Mabone  v. 
Central  Bank.  17  Ga.  Ill ;  Fullerton  v.  Sturges,  4 
Ohio,  N.  S.  530 ;  Bank  of  Commonwealth  v.  Curry, 
2  Dana,  142 ;  Bank  of  Limestone  v.  Perrick,  5  T.  B. 
Mon.  25 ;  Jones  v.  Shelbyville  Ins.  Co.  1  Met.  58 ; 
Mich.  Ins.  Co.  V.  Leavenworth,  80  Vt.  11 :  Andros- 
coggin Bank  v.  Kimball,  10  Cush.  873;  Nichoi  v. 
Bate,  10  Yerg.  429 ;  Ives  v.  Farmers*  Bank,  2  Allen, 
236. 

>Vhvre  one  person  intrusts  to  the  custody  of  an- 
other a  negotiable  instrument,  with  blanks  not  filled 
up  such  negotiable  instrument  carries  on  its  face 
an  implied  authority  to  fill  up  the  blanks  and 
perfect  the  instrument ;  and  as  oetween  such  per- 
son and  Innocent  third  parties  the  person  to  whom 
it  was  so  intrusted  must  be  deemed  the  agent  of 
the  party  who  committed  it  to  his  custody.  Bank 
of  Pittsburgh  V.  Neal,  supra;  Davidson  v.  Lanier, 
71  U.  8.  (4  Wall.)  457. 

Where  papers  indorsed  in  blank  were  left  with  a 
clerk  with  authorltJ  to  use  them  for  certain  pur- 
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goses  and  they  were  fraudulently  obtained  from 
im  and  used  differently,  the  indorser  la  liable. 
Putnam  v.  Sullivan,  4  Mass.  46 ;  1  Parson  on  N.  k 
B.  114. 

Where  the  agent  or  person  to  whom  paper  Is  in- 
trusted, which  is  complete  except  that  the  som  is 
left  blank,  fills  in  a  sum,  the  parties  who  signed,  ac- 
cepted or  indorsed  the  same,  would  be  bound  to  pay 
any  sum,  for  which  it  might  be  filled  up,  whether 
in  excess  of  the  sum  for  which  he  authorized  it  to 
be  filled  or  not  to  a  bona  fide  holder  without  notice 
of  any  limitation  upon  the  authority  of  the  person 
having  it,  and  it  is  immaterial  that  the  bolder 
knew  it  was  signed,  accepted  or  indorsed  In  blank 
unless  he  knew  of  Its  being  fraudulently  filled  up. 
Mich.  Bank  v.  Kldred,  76  uT  S.  (9  Wall.)  544 ;  Vio- 
lett V.  Patton,  5  Cranch,  142 ;  Orrick  v.  Colston,  7 
Grat.  189;  Fullerton  v.  Sturges,  4  Ohio  St.  580: 
Redlick  V.  Doll,  54  N.  Y.  236;  Hnntingdon  t. 
Branch  Bank.  3  Ala.  186. 

If  the  date  is  left  blank,  and  an  improper  date  Is 
inserted  by  a  holder,  an  indorser  will  oe  bonnd  to  a 
bona  fide  bolder  without  notice.  Page  t.  MorreL  S 
Abb.  C't  of  App.  Dec.  433. 

Where  the  holder  of  a  note  In  blank  filled  It  op 
and  negotiated  it  for  a  larger  amount  than  was  !•• 
dicated  by  the  marginal  figures,  it  was  held  this  did 
not  vitiate  the  note,  though  he  also  altered  the 
figures.     Schryver  v.  Hawkes,  22  Ohio  St.  808. 

Where  paper  was  drawn  in  the  form  of  a  blank 
bill  of  exchange,  and  was  filled  up  as  a  negotlaMt 
note,  by  the  party  for  whom  it  was  drawn,  the  party 
who  signed  the  hiank  was  held  liable.  Lnelien  v. 
Hare.  32  Ind.  211. 

Where  the  indorsee  inserted  a  provision  In  a  note 
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they  are  entire  forgeries.  But  the  defendants 
do  not  pretend  that  their  signatures  are  for- 
geries, and  nothing  short  of  this  will  be  a  de- 
fense for  them  as  against  the  bona  fide  holders. 
If  forgeries,  the  forgery  was  committed  bv 
Reynolds,  to  defraud  the  defendants,  not  the 
plaintiffs,  because  they  delivered  him  a  blank 
paper,  but  with  their  genuine  signature  thereon, 
as  acceptors  of  bills  of  exchange,  and  thereby 
enabled  him  to  fill  up  the  instruments  in  a 
different  manner  than  that  which  they  directed. 
But  in  filling  up  he  is  their  general  agent,  and 
the  filling  up  is  to  be  taken  to  be  done  by  the 
defendants  themselves,  when  the  paper  gets  into 
the  hands  of  holders  in  good  faith,  for  value 
before  due,  and  they  are  not  permitted  to 
shield  themselves  from  responsibility  by  saying 
that  the  bill  is  a  forgery. 

See  Byles,  Bills,  marg.  pp.  103,  156^,  and  266; 
Chit.  Bills,  ed.  above,  marg.  pp.  261  and  638; 
Morrison  v.  Buohanafif  6  C.  &  P.  25  Eng.  Com. 
Law,  258;  Yotmg  v.  Orote,  4  Bing.  253,  above; 
Farr  v.  Ward,  2  Mees.  &  W.  844;  Storv,  Bills, 
S9  113,  441;  Edw.  Bills,  p.  14. 

Mesara.  R.  W.  Thompson  and  W.  M. 
Dui&B,  for  defendants  in  error: 

We  feel  confident  that  the  well-established 
rules  of  law  will  in  this  case  charge  the  plaintiff 
with  constructive  notice,  and  withhold  from  her 
the  benefit  of  the  estoppel  contended  for,  and 
as  the  argument  would  be  substantially  the 
same,  whether  the  act  complained  of  was  a 
forgery  as  against  one  holding  the  notice,  or 
simply  a  fraud,  we  will  not  assume  the  task  of 
defining  the  true  legal  character  of  the  act. 
The  gp*ieral  rule  that  a  party  executing  a  bill 
or  note  in  blank  as  to  date,  amount,  or  other- 
wise, is  responsible  to  a  bona  fide  holder  with- 
out notice  for  any  fraudulent  use  that  may  be 
made  of  such  blank  by  the  person  intrusted 
with  the  paper,  we  of  course  admit.  Such  re- 
sponsibility results  from  a  principle  of  ^neral 
applicability  in  cases  of  agency  over  which  the 
principal  is  held  responsible  to  the  extent  to 
which  he  has  accredited  his  agent.     The  doc- 


trine of  estoppel,  when  applied  in  such  in- 
stances, rests  upon  the  same  reason,  and  is  in 
effect  the  same  thing.  The  party  putting  out 
the  instrument  in  blank,  is  estopped  to  say  that 
he  did  not  originally  execute  it  in  the  form  in 
w^hich  it  finally  appears,  whenever  an  innocent 
person,  without  any  fault  of  his  own,  would 
otherwise  suffer. 

We  think,  however,  that  the  facts  of  this 
case  do  bring  the  plaintiff  within  the  operation 
or  the  reason  of  this  principle.  The  statement 
of  the  law  laid  do\\Ti  by  the  opposing  counsel, 
as  to  which  of  two  innocent  partners  must 
suffer  by  the  fraud  or  negligence  of  a  third,  is 
substantially  correct;  but  it  keeps  too  much  in 
the  background  one  constituent  principle,  that 
we  think  excludes  the  case  in  question  from  its 
operation. 

It  is  this :  that  the  net  of  the  party  giving  the 
credit  must  be  such  as  is  reasonably  calculated 
to  deceive — that  the  party  claiming  the  protec- 
tion of  this  principle  must  himself  have  acted 
with  reasonable  circumspection,  and  must  have 
been  subjected  to  the  loss,  notwithstanding  the 
use  of  such  reasonable  circumspection. 

Baker  v.  Sterne,  25  Eng.  L.  &  Eq.  502; 
Pickard  v.  Sears,  6  Ad.  &  E.  469;  S.  C.  33  Eng. 
Com.  L.  115. 

In  2  Smith,  L.  C.  4  Am.  ed.  Hare  &  Wallace, 
571,  the  editors,  in  speaking  of  the  fact  that 
an  acceptor  is  estojipoil  to  deny  the  genuineness 
of  the  bill  as  originally  dr.iwn,  say  tliat  this 
estoppel  "is  marked  by  much  of  the  naked 
severity  of  circumstance  and  application  which 
marked  estoppels  at  common  law."  We  cannot, 
however,  see  any  peculiarity  that  distinguishes 
this  in  principle  from  other  cases  of  estoppel 
in  pais,  or  why  it  should  be  said  to  be  marked 
with  "naked  severity."  The  drawee  is  reason- 
ably presumed  to  know  the  handwriting  of  the 
drawer,  who  is  his  immediate  correspondent. 
He  should  not  pay  the  bill  without  being  satis- 
fied that  it  is  goiniine.  If  he  does  pay  and  the 
draft  proves  a  forgery,  he  is  guilty  of  negli- 


maktng  it  payable  at  a  certain  bank,  In  spite  of  an 
a^eement  with  the  makers  that  it  sboiud  not  be 
made  payable  at  bank,  It  was  beld  tbat  tbe  holder 
could  recover.     Spltler  v.  James,  32  Ind.  203. 

A  party  who  makes  a  blank  acceptance  or  signs 
his  name  on  a  blank  paper  and  delivers  it  to  an- 
other person  to  be  overwritten  with  a  note,  gives  an 
implied  authority  to  fill  up  the  instrument :  and  he 
is  liable  thereon  to  the  party  receiving  it  honestly 
and  for  value,  though  filled  up  for  a  larger  amount 
than  was  actually  authorised  and  in  a  different 
manner.  Van  Duzer  v.  Howe,  21  N.  T.  531 ;  Griggs 
▼.  Howe.  81  Barb.  100 :  Young  v.  Ward,  21  111.  223 ; 
Goodman  v.  Bimonds.  61  U.  S.  (b.  15)  934. 

The  holder  may  fill  in  the  name  of  the  payee 
where  it  is  left  blank.  He  may  fill  in  his  own  name, 
or  where  it  was  delivered  to  a  person  who  indorsed 
it  in  blank,  the  holder  may  fill  in  the  name  of  the 
indorser  in  the  body  and  then  complete  the  indorse- 
ment by  filling  it  up  to  himself.  Orutchley  v.  Clsr- 
ence,  2  Maule  &  8.  90 ;  Brumel  v.  Enders.  18  Grat. 
905 :  Orutchley  v.  Mann,  5  Taunt  529,  1  Eng.  C.  L. 
179 :  Nelson  v.  Cowing,  6  Hill,  336 ;  Pindar  v.  Bar- 
low, 31  Vt  639;  Elliott  v.  Chesnut,  30  Md.  562; 
Hardy  v.  Morton,  66  Barb.  533 :  Dinsmore  v.  Dun- 
can, 57  N.  Y.  573 ;  Atwood  v.  GrlfBn.  2  Carr.  &  P. 
868. 

While  the  bill  or  note  is  blank  as  to  the  payee, 
the  holder  cannot  sue  upon  it  as  bearer ;  he  must 
insert  his  name  as  payee.  Greenhow  v.  Boyle,  7 
Blackf.  56  ;  Seay  v.  B^k  of  Tenn.  3  Sneed,  558 ;  Rees 
V.  Canococheugue  Bank,  5  Rand.  326. 

The  following 

$1,685.90.  Bbookun,  September  20,  1858. 

after  date promise  to  pay  to  the 

22  How. 


order  of 
at 


-.  Dec.  23, 


dollars 


Value  received.  Geo.  R.  Ives 

was  delivered  to  Yale  as  a  memorandum  and  not  to 
be  used  as  a  mite.  Yale  filled  it  up  as  a  note  for 
Sl,585.00  parable  to  his  own  order  at  the  Atlantic 
Bank,  New  York,  and  indorsed  it  to  plaintiff  who 
discounted  it.  It  was  held  that  all  evidence  as  to 
any  agreement  between  the  original  parties  was 
inadmissible  and  the  bolder  was  entitled  to  re- 
cover.    Ives  v.  Farmers'  Bank,  2  Allen,  236. 

If  a  holder  exceed  his  authority  in  filling  up  a 
blank,  he  can  have  no  benefit  from  it,  even  to  the 
extent  of  his  authority,  and  a  holder  who  knows 
when  he  takes  such  paner  that  the  authority  to 
fill  it  up  has  been  exceeded  or  departed  from,  can- 
not recover.  What  charges  the  transferee  with  no- 
tice. Is  a  matter  on  which  authorities  differ.  Wag- 
ner V.  Diedrick,  50  Mo.  484 ;  Van  Duzer  v.  Howe,  21 
N.  Y.  531 ;  Putnam  v.  Sullivan.  4  Mass.  45  :  David- 
son V.  Lanier,  71  U.  8.  (4  Wall.)  4r»6  :  Hatch  v. 
Searles.  2  Sm.  &  Glf.  147;  Johnson  v.  Blasdnle,  1 
Sm.  &  M.  17 ;  Hemphill  v.  B'k  of  Ala.  6  Sm.  &  M. 
44 ;  Byles.  p.  182 :  Chitty  on  Bills,  p.  29 :  Orrlck  v. 
Colston.  7  Grat.  180 :  Story  on  Bills,  f  222 ;  Parsons 
on  N.  k  B.  100  :  IMwards  on  Bills  &  Notes.  252.  253. 

Where  a  person  simply  writes  his  name  upon  a 
piece  of  blank  paper,  with  no  intention  that  a  con- 
tract should  be  written  over  it,  as  for  use  in  identi- 
fying his  signature,  and  a  note  is  written  or  printed 
over  it  by  the  person  into  whose  hands  it  comes, 
and  the  same  is  passed  into  the  hands  of  third  par- 
ties, it  has  been  held,  there  can  be  no  recovery. 
Caulkins  v.  Whisler,  29  Iowa,  495 ;  Nance  v.  Lary, 
5  Ala.  370. 
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gcnce,  and  for  that  reason  the  law  will  not 
grant  him  recovery. 

He  should  not  accept  without  being  satisfied 
that  the  drawer  is  competent  to  draw,  and  that 
his  signature  is  genuine.  By  the  act  of  accept- 
ing, he  admits  these  things.  Between  a  casual 
purchaser  in  market  of  the  bill  and  the  drawer, 
there  is  no  privity.  They  are  probably  strangers 
to  each  other,  and  in  case  of  a  foreign  bill,  resi- 
dents of  different  states.  Such  purchaser,  then, 
may  reasonably  act  upon  the  faith  of  the  admis- 
sion implied  in  the  acceptance;  and  as  against 
him,  the  acceptor  should  not  be  allowed  to  say 
that  the  draft  was  forged.  But  this  reason 
would  cease  in  cases  where  the  holder  is  privy 
to  the  fraud,  or  affected  with  notice  of  it,  and 
in  such  case  there  is  no  estoppel. 

Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
230.  Such  estoppel,  then,  falls  plainly  within 
the  ordinary  principle  of  estoppel  tn  pais,  with- 
out resortin?  to  any  supposed  peculiarity  of  the 
commercial  law. 

We  submit,  as  a  clear  deduction  from  the  au- 
thorities, that  if  the  officers  of  the  Bank  of 
Pittsburgh,  in  purchasing  this  paper,  failed  to 
use  ordinary  and  reasonable  pruaence,  and  if 
the  paper  as  intrusted  by  the  defendants  to 
Reynolas,  was  not  in  such  condition  or  of  such 
kind  as  to  enable  Reynolds  to  practice  the 
fraud,  notwithstanding  the  exercise  of  ordinary 
and  reasonable  prudence  by  the  plaintiff,  then 
the  defendants  are  not  concluded  by  their 
acceptance. 

All  the  representations  made  by  the  defend- 
ants, upon  which  plaintiff  claims  to  have  acted 
and  out  of  which  she  claims  an  estoppel  arises, 
are  contained  in  the  paper  itself,  ft  purports 
to  be  one  of  a  set  only.  Plaintiff  claims  we  are 
estopped  to  say  it  was  not  a  single  bill.  It  re- 
fers on  its  face  to  another  part.  Plaintiff  says 
A\'e  are  pRtopped  to  say  there  was  another  part. 
It  purports  on  its  face  to  be  payable  condition- 
ally. Plaintiff  claims  we  are  estopped  to  say 
it  was  not  payable  absolutely. 

The  plaintifTs  proposition,  expressed  in 
mathematical  fashion,  would  just  amount  to 
this :  that  having  represented  a  thing  as  a  part, 
the  defendants  are,  therefore,  estopped  to  deny 
that  it  is  a  whole. 

Holsworih  v.  Hunter,  21  Eng.  C.  L.  110,  is 
cited  but  it  gives  no  countenance  to  the  propo- 
sition. In  that  case  the  bill  was  drawn  at  Cal- 
cutta, by  ^fcKenzie  &  Co.,  on  James  Hunter,  Jr., 
A  Co.,  at  I^ndon,  payable  to  W.  Hunter  &  Co., 
in  three  parts,  James  Hunter,  Jr.,  was  a 
common  member  of  the  two  firms,  drawees  and 
payees,  and  therefore  empowered  to  deal  with 
the  bill  in  the  double  capacity  of  acceptor  and 
indorser. 

It  is  urged,  however,  that  the  drawee  should 
accept  but  one  part  of  a'  bill  drawn  in  a  set,  and 
that  that  part,  when  so  accepted,  becomes  the 
bill;  that  any  third  person  seeing  it  has  a 
right  to  presume  it  to  be  the  only  accepted  part, 
and  is  justified  in  purchasing  it  without  inquir- 
ing after  the  other  parts ;  that  by  accepting  all 
the  parts,  the  drawee  becomes  liable  as  upon 
so  manv  different  bills. 

The  following  authorities  are  cited,  as  tend- 
ing to  establish  this  position:  Chit.  Bills,  II 
Am.  from  0th  London  ed.  155,  156;  Byles,  Bills, 
marg.  pp.  310,  311;  Story,  Bills,  §  226;  Holds- 
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worth  V.  Hunter,   supra;   WelU  ▼.  Whitehead^ 
15  Wend.  527;  Dovcnes  v.  Church,  13  Pet.  205. 

Each  of  the  above  text-books  contains  a 
dictum  seeming  to  favor  the  proposition,  but 
neither  of  the  three  cases  cited  has  any  tendency 
to  sustain  it.  If  these  dicta  in  the  text-books 
are  to  be  understood  as  anything  stronger  than 
mere  recommendation,  we  submit  that  they  are 
unsustained  by  authority,  that  they  are  in- 
consistent with  the  theory  of  this  species  of 
commercial  paper,  and  at  variance  with  general 
commercial  usage. 

Cliitty  says:  "It  iS  laid  down  that  unless 
the  drawee  has  accepted  another  payment  of  a 
bill,  he  ma^  safely  pay  any  part  that  is  pre- 
sented to  bim^  and  that  a  payment  of  that  part 
will  annul  the  effect  of  the  others.  But  that  if 
one  of  the  parts  has  been  accepted,  the  payment 
of  another  unaccepted  part  will  not  liberate  the 
acceptor  from  liability  to  pay  the  holder  of  the 
accepted  part,  and  such  acceptor  may,  therefore, 
refuse  to  pay  the  bearer  of  the  unaccepted  part, 
and  may  compel  him,  if  he  suggests  that  he  has 
lost  the  accept^  part,  to  find  caution  or  sureties 
against  his  liability  to  pay  the  accepted  part." 

We  know  of  no  authority  in  this  country  or 
in  England,  sustaining  this  part  of  the  dictum 
a^ove  quoted,  and  we  feel  somewhat  secure  in 
saying  there  is  none. 

Chitty  deduces  it  as  an  inference  from  an  un- 
tenable legal  proposition;  Story,  rejecting  the 
proposition,  perpetuates  the  inference ;  Byles  re- 
peats it  on  the  authority  of  Holdsiocrth  v.  Hwa- 
ter — an  authority  that  condemns  it;  and  all  of 
them  put  it  as  matter  of  recommendation  and 
caution,  rather  than  peremptory  law. 

It  seems  to  have  oeen  first  advanced  on  the 
supposed  authority  of  Pardessus,  and  to  have 
acquired  the  support  of  no  additional  authority 
since  that  time,  except  it  may  be  unconsidered 
repetition.  Perhaps  it  may  be  in  accordance 
with  commercial  usage  in  France,  or  perhaps  it 
results  from  an  error  in  not  carefully  adverting 
to  the  distinctions  recognized  in  that  countrv, 
between  the  rules  and  usages  applicable  to  bills 
drawn  in  sets,  and  single  bills  attending  copies. 

(Counsel  then  examined  the  theory  and 
reason  of  sets  of  exchange,  citing  Story  on  Bills, 
section  66,  and  contended  that  the  plaintifTs 
theory  would  defeat  this  purpose.) 

Perhaps  the  most  satisfactory  argument 
against  the  proposition  that  the  drawer  is  al- 
lowed to  accept  but  one  part,  is  that  the  facts 
of  commerce  are  against  it. 

See  4  Bac.  Abr.  Merchant  and  Merchandise. 

M.  685. 

If,  then,  it  can  be  recognized  as  a  general 
mercantile  usage  to  accept  all  the  parts,  the 
plaintiff  in  this  case  cannot  say  that  she  had  a 
right  to  presume  that  this  second  part,  which 
she  purchased,  was  the  only  accepted  part,  and 
therefore  itself  a  bill  of  exchange. 

It  remains  to  be  inquired,  whether  enough  ap- 
peared upon  the  face  of  the  bill  to  put  her  upoo 
notice  as  to  the  other  part.  The  early  doetrine 
on  this  subject  in  England,  seems  to  have  is* 
quired  mala  fides, 

Lawson  v.  Weston,  4  Esp.  56. 

But  in  Gill  v.  Cubitt,  3  B.  &  C.  466,  it  M 
held  that  if  the  holder  took  the  bill  under  cir* 
cunistances  that  ought  to  have  excited  the  sus- 
picion of  a  prudent  and  careful  man,  he  oouM 
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ikot  reooyer,  if  th«  party  from  whom  he  received  cision  of  the  cause  mi^^ht  turn  upon  the  ques- 

it  had  no  title.  lion,  whether  the  plaintiff,  on  the    facts    dis- 

Gill  V.  Ouhitt  was  subsequently  overruled  in  closed  in  the  pleadings,  was  entitled  to  reoover 

England,  but  the  American  authorities  adopted  against  the  defendants.    That  <juestion  is  the 

its  principle.    The  question  has  not,  so  far  as  we  main  one  presented  by  the  pleading ;  and  inas- 

know,  be^  in  terms  passed  upon  by  this  court,  much  as  it  might  well  have  oeen  tried  under  the 

See,  however.  Fowler  v.  Branily,  14  Pet.  318;  general  issue,  we  think  it  quite  imnecessarv  to 

Cummina  v.  Mead,  6  Am.  Law  Jour.  No.  1;  3  consider  any  of  the  incidental  questions  which 

Kent,  81,  82;  Coney.  BalduAn,   12   Pick.   545;  do  not  toudi   the   merits   of   the   controversy. 

Safford  v.   Wyckoff,  4  Hill.  444;    Pringle  v.  Special  pleading  in  suits  on  bills   of  exchange 

J^hillipa,  5  Sajad.    157;    Coffin  v.  Anderson,  4  and    promissory    notes   ought   not   to  be   en- 

Blackf.  408.  couraged,  except  in  cases,  where,  by  law,  the  de- 

The  plaintiff,  therefore,   is   chargeable   with  fense  would  otherwise  be  excluded  or  rendered 

notice,  if  her  officers  n^lected  to  make  such  in-  unavailing.     Full  and  clear  statements  of  the 

quiries  as  a  reasonable   prudence  would   have  facts  as  disclosed  in  the  pleadings,  were,pre- 

su^^ted.  sented  to  the  court,  at  the   argument,   by   the 

Counsel  then  argued  that  the  words  "second  counsel  on  both  sides.    They  are  substantially 

of  exchange,  first  unpaid,"  were  sufficient  to  put  as  follows:     In  June,  1857,  the  defendants,  resi- 

the  plaintiff  upon  inquiry,  citing  Byles,  Bills,  dents  of  Madison,  in  the  state  of  Indiana,  being 

3   Am.   from   6   London  ed.   p.   439;    Lang  v.  desirous  of  procuring  a  loan  of  money,    made 

Smyth,  7  Bing.  284;  Story,  Bills,  §9  67,  226;  their  certain  acceptances  in    writing    of    two 

Bay  Bills,  20  Am.  from  5  London   ed.   pp.  24,  blank    bills    of    exchange,    in    sets     of     two 

147;   Boyd  v.  Plum,  7  Wend,  309;  Fowler  v.  'parts  to  each  bill,  and  transmitted  the  [•106 

Brantly,  14  Pet.  318.  four  blanks,  thus  accepted,  to  their  correspond- 

T^     T    *•     oi4«     J  J  1-        J  *!.  -  ent,  Lot  0.  Reynolds,  then  and  still  residing  at 

Mr.  Justice  Clifford  delivered  the  opinion  of  pittaburgh,  in  the  state  of  Pennsylvania.    Both 

thecourt:  *    *v      •      %.        ^    •  sets  of  blanks  were  in  the  form  of  printed  blanks 

^T*'  f  ?  ^^.  ""^  f"^L^}^^.  ^'I^^i*  ?^^^  ""'  usually  kept  by  merchants  for  bills  of  exchange 

n  ^//^  ^^^^  ^^^  the  district  of  Indiana,  j    ^    •{^,    ^^\ 


the  bnited  States  for  the  district  of  Indiana,  j^  ^^^^^  wts,  except  that  each  of  the  four  was 

.\11  of  the  questions  presented  m  this  case  arise  ^^^^  payable  to  order  of  the  correspondent  to 

upon  the  pleadmgs  and  the  facts  therein  dis-  ^^omUey  were  sent,  and  was  duly  accepted  -- 

closed.    It  was  an  action  of  cw«t*mp«t<,  brought  its  face  by  the  defendants,  in  the  name  of  th 


on 
their 


by  the  plaintiff  in  error  as  the  holder  of  two  ^^  ;^  ^^^  i^  l,lank  „  to  the  names  of 
certain  bills  of  exchange,  against  the  defendants  ^j^^  drawers  and  the  address  of  the  drawees,  and 
as  the  acroptors.    An  amradment  to  the  dedara-    ^  ^  ^te,  and  amount,  and  time,  and  place  of 


the  respective  bills  of  exchange,  and  are  m  the  .    P^j^^  signatures  of  the  requisite  parties,  at 

"?"*^^?™  f '  declaring  m  suits,  by  the  holder  accommodation  drawers  and  indorsers,  and  to 

of  a  biU    of   exchange    against    the    acceptor,  ^^j  ^^  ^-tj,  the  appropriate  date,  and  with 

Those  contained  m  the  amaidment  are  special  ,^^/not  less  than  $1,500  nor  more  than  $3,000, 

in  form,  setting  forth  the  circumstances  under  _      uj^  ^t  the  longest  period  practicable,  and  to 

which  the   r^^tive  bills   of   exchange   were  ^ell  and  negotiate   the  bills   as   perfected,   for 
drawn,  accepted,  and  negotiated,  and  averring  and  remit  the  proceeds  to   the  defend- 

106*j  that  these  •acts  were  subsequently  rati-  ^^ts.    Afterwards,  in  tfce  month  of  July,  of  the 
fied  by  the  defendants.    To  the  merits   of  the  ^^^  defendants,  at  the  request  of  the 

controi^ersy  the  defendants  pleaded  the  general  person  to  whom  those  accepUnces   were  sent, 

issue,  and  filed  seven  specialpleis  m  bar  of  the  P^^    ^        ^^^^  ^jn^il^  acceptances,   and   d^ 
action.    Demurrers  were  filed  by  the  plaintiff  ^  ^^^^^  ^  ^^      to  be  sold  and  negotiated 

to  each  of  the  special  pleas,  which  were  duly  "     . j,      ^  exchange,  in  double  sets  for  his  own 

joined  by  the  defendants,  and  after  the  hearing,  *^  "        ,    ^.^j^    power    to    reUin    and    use 

the  court  overruled  all  the  demurrers.    Those  yf^'   oroceeds    thereof    for    his    own    benefit, 

filed  to  the  pleas  responsive   to   the   first   and  rj«.g^*^™ye    in    all    respects     the     same,    in 

second  counts  were  overruled,  upon  the  ground  ^^^     ^  ^  ^^   the    four    acceptances    first 

that  the  pleas  were  sufficient,  and  constituted  a  ^      .      ^  ,.j^^  those,  each  of  the  four  parts 

good  bar  to  the  action;  but  those  filed  to  the  ^™„,^de  payable  to  the  order  of  the  person  at 

fifth,  sixth,  seventh,  and  eighth  pleas  were  over-  ^asm        pj  ^^^  ^^  ^^, 

ruled,  upon  the  ground  that  the  third  and  fourth  ^Ji^tenrthe  delendants^n  the  name  of  their 

counU,  to  which  those  pleas  exclusively  applied,  ^^V  ^^^^  ^^       delivered  the  sets  last  named, 

were  each  insufficient  in  law  to   mamtam   the  "     *  _„xu„-:-pd  the  navee  to  perfect   them  as 

action.    Wh^eupon^  the  pUintiff  abiding    his  ^ml  of  tcrnje   in  ^wrparts!  in   reasonable 

demurrers,  the  court  directed  that  judgment  be  ^^'■^^^^d  ^th  reasonable  dates.    Eight  ac- 

entered  for  the  defendants    and   the    plaintiff  ""^?^^^  %^^^  thus  delivered  by  the  defendanU 

sued  out  a  wr  t  of  error,  and  removed  the  cause  J®Prf  "™'Jl  „  J""     ,nrr«iTiondin<?  in    noint  of 

into  this  court    "  b«ng  verproperly  admitt^^^  ^rmVf^r 'bX"  of  S^.  b«\  with^bTan^ 

L^'^Td'^Lt^o'f^tifrrr'ftirarlln^^hl  ^  t^---  »'  Tf  ^^E^iv^a^o^r 

usual  form,  it  is  not  necessary  to  determine  the  of  the  drawees,  and  for  the  respective  amounts, 

question  as  to  the  sufficiency  of  the  third  and  dates,  and  times  and  places  of  P»y™ent.    Four 


pre* 
22  How. 
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■ponding  form  tht  worda,  "aecraid  of  exchange,  Apply ing.t bene  prineiplea,  it  !■  obvlcHis  Uuit 

first  unpaid;"  but  in  all    other    reapecta   thej  the  only  question  that  arieea  on  this  brkneh  of 

were  aliltp.       All  of  the  first  class    were    per  the  case  is  as  to  the  effect  of  the  worda,  "a«eond 

fected  by  the  oorreapondent  as  biUa  of  exchangr  of  exchange,  first  unpaid,"  which  appear  on  the 

of  the  first  part,  and  were  aold  and  negotiated  face  of  the  bills.       That   question,   under    the 

by  him  at  certain  other  banks  in    the   city   ol  circumstances  of  this  case,  ia  a  question  of  law 

Pittsburgh      He  perfected  them  by  procuring  L,  and  not  of  fact  for  the  jury.     Three  dwisions  of 

O.  Reynolds  i  Son  to  become  the  arawera,  ad-  this  court  sustain  that  proposition;  and  In  view 

dressed  them  to  the  detendanta,  indorsed  theui  of  that  fact,  we  think  it  unneceasary  to  do  more 

himsef  in  blaidc,  and  procured   another    indi-  than  refer  to  those  decisions,  without  further 

v.dual  or  firm  to  become   the   aeeond   indorser.  „„„^„t  in  it.  aopport.     A«dr»w,  ,.   P,md% 

Iron,  about  $2,000  to  $3,000,  with  dates   corre-  goodman  t.  8im<mds,  20  How.  MS. 

■ponding  to  the  times  when  they  were  negotiat-  a„„.i,„  r,,:„„j„i.   b,™.        i  ui"  v  j  i.     ...- 

edT^nd  were  respectively  made  payable  £  four  ^f^.^i  ^V  T    .vITI^  wUblished  by  this 

months  from  dateT    Contrarv  to    his    inatruc-  ZJa      ?■           -l  *"'"'  ^  *''*  question  under 

tions.  he  retained  the  proceeds  of  the  one  first  J^f  "'""'"f'  ^"'  ."""  7«T  ""«h  to  elucidate 

negotiated,  which  hehad  been  directed  to  remit;  J?k      PJ^"4j°3;^'^L.  ^^    ^Tl?  .?.  *^.'' 

and  he  also  retained  in  hia  posaession,  but  with-  S''"™'  J^  f^;,^J  ^^1  "^"^  ''^'^'  *''»*■  ^^^"^ 

out  inquiry  or  oomplaint  oithe  part  of  the  de-  ?'  ****  "^  "'  """"  ol  ezd>»age  may  be  preMnted 

ten.iants.  the  other  four  acceptan^,  constitut-  '"^  "^P^"^"^'  »nd  if  not  accepted,  that  a  right 

ing  the  second  class.    On  the  1st  dM  of  August,  w  ^ct'O^preaently  arises,    upon    due    notice, 

1857,  he  perfected  and  filled  up  as  a  separate  bill  "^"^^  »"  ">«  antecedent  partiee   to  th«   bill. 

Of  exchange  one  of  the  last  named  accepUncea,  ™'"iout  any  others  of  the  set  being  preaent«di 

and  eold  and  negotiated  it  to  the  plaintilf  for  his  ''"■■  "^  '■'"*  'court,  it  is  by   no   means  [*109 

own  use  and  benefit.     He   also   perfected    and  n«**Bary  that  all  the  parU  should  be  preaented 

mied  up,  on  the  eighteenth  day   of   the    same  ''""  acceptance  before  a  right  of  action  aeerucs 

month,  another  of  the  same  class,  in  the  same  ^  ^^  holder. 

manner,  and  for  the  same  purpose,  and  on  the  ^ow,  if  either  of  the  aet  may   be   preaented, 

•anie  day  sold  and  negotiated  it  to  the  plaintiff.  ""*  "l>en  not  accepted  a  right  of  action  imme- 

Both  of  these  laet  mentioned  bills  of  exchange  oiately  ensues,  it  la  difBcult  to  see  any  reaaon 

Tary  from  those  of  the  first  claas^  not  only  in  ^^hy,  if  upon  preaentation  the  bill  ia  accepted,  it 

dates  and  amounts,  but  also  as   to    time    and  !■  ^"t  competent  for  the  indorsee  to  negotiato 

Clace  of  payment,  and  are  in  all  respects  aingle  >*  'i  the  market;  and  clearly,  if  the   indoraee 

ills  of  excliange.      They  were  each  received  and  ^'^7  properly  negotiate  the  bill,    a    bona    fide 

mtcd  by  the  plaintitT,  without  any  knowl-  holder  for  value,  without  notice,  may  acquire  a 

..._» .L,.  .-.L..   I,  J   i,__    _._._..  J  .»™wi  .;*i-      ij,  ti,i,  connection,  Mr.  Chitty  aaya 

the  drawee  has  accepted  another 
I  they  part  of  a  bill,  be  may  safely  pay  any  part  that 
had  been  intrusted  to  his  care,  unless  the  words,  '■  preaented  to  him,  and  that  a  payment  of  that 
"second  of  exchange,  first  upaid,"  can  be  held  to  part  will  annul  the  efifect  of  the  othera;  but 
have  that  import.  if  one  of  the  parts  haa  been  accepted,  the  pay- 
In  all  other  respects,  the  bills  muat  be  viewed  ment  of  another  unaccepted  part  will  not  libeT- 
Sirecisely  aa  they  would  be  if  they  bad  been  per-  ate  the  acceptor  from  liability  to  pay  the  bolder 
ccted  and  filled  up  by  the  defendants,  and  for  of  the  accepted  part,  and  such  acceptor  may, 
two  reasons,  dedueible  from  the  decisions  of  thi«  therefore,  refuse  to  pay  the  bearer  of  Uie  un- 
eourt.  accepted  part;"  from  which  he  deduces  the  rale, 
Firft.  Because,  where  a  party  to  a  negotiable  that  a  drawee  of  a  bill  drawn  in  seta  should 
108*]  instrument  'intrusts  it  to  the  custody  of  only  accept  one  of  the  set  Chitty  on  Bills  (10 
another  nith  blanks  not  filled  up,  whether  it  be  Am.  ed.  by  Barb.)   166. 

for  the  purpose  to  accommodate  the  person  to  Mr.  Byles  says:  "The  drawee  should  accept 
whom  it  was  intruBted,  or  to  be  used  for  his  own  only  one  part,  for  if  two  accepted  parte  ahoald 
benefit,  such  negotiable  instrument  carries  on  iiome  into  the  hands  of  different  holders,  and  the 
its  f^ce  an  implied  authority  to  fill  up  the  acceptor  should  pay  one,  it  is  pouihla  that  be 
blanks  and  perfect  the  instrument;  and  as  be-  may  be  obliged  to  pay  the  other  part  alao;" 
tween  such  party  and  innocent  third  parties,  which  could  not  be,  unless  it  was  competMit  for 
the  per!'on  to  vhom  it  was  so  intrusted  must  be  the  holder  of  a  second  part  to  negotiate  it  in  ^e 
deemed  the  nfrent  of  the  party  who  committed  market,  Byles  on  Bills,  p.  310. 
such  instrument  to  hia  custody — or,  in  other  Where  the  drawee  accepted  and  indorsed  one 
words,  it  is  the  act  of  the  principal,  and  he  ia  part  to  a  creditor,  as  a  security,  and  afterwards 
bound  by  it  Ooodmati  v.  Bimonds,  20  How.  accepted  and  indorsed  another  part  tor  value  to 
t(i\ :  Violett  v.  I'allon,  5  Cranch,  142.  i  third  person,  but  subsequently  aubatitnted  an- 
Second.  Because  a  bona  fide  holder  of  a  other  security  for  the  part  first  aoeepted,  it  was 
nesotinble  instrument,  for  a  valuable  consider-  held,  in  Holdsicorth  v.  Hunter,  10  Bam.  t  C. 
Btion,  without  notice  of  the  facts  which  impeach  440,  that,  under  these  circumstances,  the  holder 
its  validity  between  the  antecedent  parties,  if  nf  the  part  secondly  accepted  w«s  entitled  to  re- 
he  takes  it  under  an  indorsement  made  before  :over  on  the  bill;  and  Lord  Tenterden  and 
the  same  becomes  due,  holds  the  title  unaffected  Baron  Parke  held  that  the  acceptor  would  hare 
by  these  facts,  and  may  recover  thereon,  al*  been  liable  on  the  part  secondly  accepted,  even 
though,  as  between  the  antecedent  parties,  the  if  the  first  part  had  been  indorsed  and  eirealated 
transaction  may  be  without  any  legal  validity,  unconditionally. 

Sicift    V.    Tyton,     18     Pet.     15;     Goodman   v.  Judge  Story  says,  in  hia  work  on  bills  of  ex- 

Simonda,  20  How.  363.  change,  that  the  'bona  flde  htddsr  oi  say  ['110 

828  ea  u.  ■. 


discounted  by  the  plaintitl,  without  any  knowl-  """ler  lor  vaiue,  w 

edge  whatever  that  either   had   been    perfected  good  title.     In  this 

and  filled  up  by  the  payee  without  any  author-  that  "unless  the  d 

ity,  or  of  the  eirciim stances  under  which  they  part  of  a  bill,  be  n 
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one  of  the  set.  If   accepted,   may   recover   the  second  counts  of  the  declaration  should  hw 

amount  from  the  acceptor,  who  would   not   be  been  sustained.     Having  come  to  that  conclu- 

bound  to  pay  any  other  of  the  set  which  was  sion,  it  is  unnecessary  to  examine  the  other 

held  by  another  person,  although  he  might  be  propositions  submitted  on  behalf  of  the  defend- 

the  first  holder.      Story  on  Bills,  §  226.  ants. 

No  authority  is  cited,  for  the  defendant,  to  The  judgment  of  the  Circuit  Court  w,  there- 
impair  the  force  of  those  already  referred  to;  fore,  reversed,  with  costs,  and  the  cause  remand- 
but  it  18  not  necessary  to  express  any  decided  ed,  with  directions  to  enter  judgment  for  the 
opinion  upon  the  point  at  the  present  time,  plaintiff,  as  upon  demurrer,  on  the  first  and  sec- 
Suflioe  it  to  say,  that  in  the  absence  of  any  au-  ond  counts  of  the  declaration, 
thority  to  the  contrary,  we  are  strongly  inclined 
to  think  that  the  correct  rule  is  stated  by  Mr. 

Chitty,  and  that  such  is  the  general  understand-  " 
ing  among  mercantile  men. 

But  another  answer  may  be  given  to  the  ar-  XHE  INSURANCE  COMPANY  OF  THE  VAL- 

giiment  for  the  defendant,  which  is  entirely  con-  lEy  OF  VIRGINIA,  Plffs.  in  Err^ 

elusive  against  it;  and  that  is,  that  the  bills  de-  ^^      "      '•■""•# 

scribed  in  the  first  and  second  counts  were  not  luirkGva  r»  'K€myT\^r^  a  t 

parts  of  sets  of  bills  of  exchange.    Thev  were  MUbJi^B  C.  MORDECAI. 

perfected,  filled  up,  and  negotiated  by  the  cor-  (See  s.  C.  22  How.  111-118.) 
respondent  of  the  defendants,  to  whom  the  blank 

acceptances  had  been  intrusted  as  single  bills  Marine  insurance — total  loss,  what  is — question 

of  exchange;  and  for  the  acts  of  their  corre-  not  made  in  court  below,  cannot  be  enter* 

spondent>  m  that  behalf^  the  defendants  are  re-  tained  here, 

sponsible  to  a  bona  fide  holder  for  value,  with-  ,     ...^             ,.       ^ ,                    ^^    .   ,  ^     ^ 

out  notice  that  the  aeU  were  performed  without  „  '^,^1  ^V  a^vSa?e'°frorCh°a?l^t'on"tf  E°te 

authority.  Janeiro,  and  from  tnence  to  a  port  of  discharge  in 

When  the  transaction  is  thus  viewed,  as  it  ^^^  United  States,  held,  that  the  loss  of  the  freight 

must  b*  in  conternplation  of  law   it  is  clearly  ^1^,i?,V'^'areJ{S?IVth%''w£^*lS' ^SSnt^u^nd"?,! 

brought  withm  the  operation  of  the  same  rule  written. 

as  it  would  be  if  the  defendant  himself  had  im-  ^^^  question  not  made  on  the  trial,  or  presented  to 

providently  accepted  two  bills  for  the  same  debt.  Le?e!^"                      decision,  cannot  be  entertained 

In  such  cases,  it  is  held,  that  the  acceptor  is  lia-  The  insurance  was  upon  the  freight  of  each  suc- 

ble  to  pay  both,  in  the  hands  of  innocent  hold-  cessivc  voyage,  and  Is  to  be  applied  to  the  freight 

er.  for  value.    /)«tH.o»  v.  RoberUon,  3  Dow.  P.  gt^'^^^-"  ^-y^-^e.  ,Se  amount" oJ^'S^eTSSSoS: 

Lord  Eldon,  said,  in  that  case:     "Here  were  Argued  Feb.  2S,  1860.    Decided  Mar.  IB,  1860, 

two  bills  for  the  same  account,  and  supposed  —^  T?r>ryr\T>  ^^  *u    r.-       n.  r.     -i.    *  ^u    tt    x  j 

to  be  for  the  same  sums;  they  who  were  t5  pay  T\o^      ^A""  ^^^  ?T'^  q"""]^  n  ^^f-  ^""^ 

them  had  a  right  to  complain  that  there  w^e  ^  r^J^.^^^^J^  ^^®  District  of  South  Carolina, 

two,  and  yet  tley  were  libund  to  pay  both,  in  ^  ^,^"  f^*^?  ^*?  brought  m  the  court  below, 

the  hands  of  boii  fide  holders,  if  accepted  by  ^y  ^^f  ^^i!"±?*  '°  ^"^'''  ^^  *  P^^'^  ^'  "^"^• 

them  or  by  others  for  them,  having  authority  """ES^T  .^'9^^A            ,  .   ,             u  ^  . 

to  accept "                               »         -o                .  .pjjg  ^j.jj^j  jjj  ^jjg  court  below  resulted  in  a  ver- 

To  suppose,  in  this  case,  that  the  words  "sec-  jj^L^'''^  judgment  in  favor  of  the  plaintiff  for 

ond  of  Sc^kge,  first  unpaid,"  import  knowl-  f ^,646   mcludmg  interest  and  costs,  whereupon 

edge  to  the  pliintiff  that  the  bills  were  drawn  the  defendants  sued  out  this  writ  of  error, 

in  sete,  would  be  to  give  them  an  eflfcct  contrary  f  further  statement  of  the  case  appears  m  the 

to  the  averments  of  the  defendants'  pleas,  as  opinion  of  the  court:                 ,  .  ^.„  . 

Ill*]  well  as  •contrary  to  the  admitted  fact  ^Z*-  ^^^  Boblnson,  for  plamtiflF  m  error: 

that  they  were  not  so  driwn;  and  for  those  rea-  The  court  erred  m  charging  the  jury  "that 

sons  the  theory  cannot  be  sustained.  upon  the  case  as  above  stated,  the  plaintiff  was 

In  view  of  all  the  facts,  as  disclosed  in  the  entitled  to  recover  the  whole  amount  under- 

pleadings,  we  think  the  case  clearly  falls  with-  wr^^^S?  ^^i^^^^i^^'^'^^tCii?';                      *j. 

S^  the  Spiration  of  the  rule,  generally  applica-  .    ^'  The  plaintiff  was  entitled  to  recover  notii- 

ir    -J.™  ^4  »^«^  *K-*  »Wa  a«io  Vvf  fZ^  in  ing-    The  case  stated  must  be  looked  at  with 

ble  in  cases  of  agency  that  w^^^^^^  reference   to  the  case    alleged;    memorandum 

nocent  P*'^^  °^^»^  ^^^f^;^^^,^^^^  signed  by  the  agent,  must  be  taken  in  connec- 

negligence  of  a  third  party,  the  loss  shall  fall  ^.^^  ^.^  ^^^  blink  policy  Bet  forth  in  the  dec- 

upon  him  who  gave  the  credit,    ^l^^^^^ll  laration,   and   that   poli^    has   this    material 

Mather,  \,T«™;,  ^?J,PS^  ?^if,'  Androscogg%n  ^^^^^,     u^^  -^  ^j^^  ^    ^^  that  if  the  above- 

«''\^.''-  ooZ     \   i^  K^^  '   ^"^^^^^^  ""'  named  vessel,  upon  a  regular  survey,  should 

Perkins,  22  Eng.  Li.  &  Eq.  olo.                           ,  be  declared  imseaworthy  by  reason  of  her  being 

Business  men  who  place  their  signatures  to — 

blanks,  suitable  for  negotiable  biUs  of  exchange  iiOTr..--M (trine  insurance;  what  is  a  total  loss-- 

or  promissory  notes,  and  intrust  them  to  thdr  Jfed!*  U.'s.^2l6.                     ■*  ^'  ^'     ^*^^* 

correspondents,  to  raise  money  at  their  discre-  'insurance;  different  kinds  of  policies.     Valued 

tion  ought  to  understand  the  operation  and  ef-  P^ijpy:  .        -  .                       ^i  i^  ^     i^i.      * 

M^^  ^f  ♦V.;-  «,i-   —.^  «^4.  ♦rv  ^^L^*^  ♦ko*  ^/«,,^4-o  Policies  of  Insurance  are  divided  with  reference 

feet  of  this  rule,  and  not  to  expect  that  courts  ^^  ^^^  ^^^,1^^  o,  interest  Into  (1)  interest  and  (2) 

of  justice  will  fail  m  such  cases  to  give  it  due  icayer  policies. 

aoDlication  1-  An  interest  policy  is  where  the  insured  has  a 

According  to  the  views  of  this  court,  the  de-  S?iVed!^"^°*^**'  assignable  interest  In  the  thing 

murrers  to  the  several  pleas  filed  to  the  first  and  2.  A   woifsr   policy    Is  a   pretended   insurance, 

22  How.  329 
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unsound  or  rotten,  or  incapable  of  her  prose- 
tniting  her  yoyage  on  account  of  being  unsound 
or  rmen,  then  the  assurers  should  not  be  re- 
aponsible  on  tiiis  policy. 

See  Dorr  ▼.  Paoif.  /«#.  Co,  7  Wheat.  610; 
Janney  v.  Columbian  Ina,  Co.  10  Wheat.  418. 

Independent  of  the  clause  above  relied  on, 
the  doctrine  is  well  established,  that  in  all  voy- 
age policies  there  is  an  implied  warranty  of  sea- 
worthiness. 

Fawcua  v.  Sartfield,  6  El.  k  B.  201 ;  Hazzard 
V.  N.  E.  Mar.  Ina.  Co.  8  Pet.  681 ;  4  Dow.  276;  1 
Dow.  344;  2  Casey,  192. 

With  respect  to  insurance  upon  freight,  the 
rule  was  laid  down  by  Nelson,  J.,  in  7  How.  604 : 
''If  the  damage  happens  to  the  vessel  and  that 
can  be  repaired  at  the  port  of  distress,  in  a  rea- 
sonable time,  and  at  a  reasonable  expense,  it  is 
the  duty  of  the  owner  to  make  the  repairs,  and 
to  continue  the  voyage  and  earn  his  freight.  In 
every  case,  before  he  can  recover  of  the  under- 
writer, he  must  show  that  he  was  nrevented,  by 
one  of  the  perils  insured  against^  from  complet- 
ing the  voyage,  and  for  that  reason  that  failed 
to  entitle  liim  to  the  freight  from  the  shippers." 
The  present  is  a  far  stronger  ease  against  the 
surety  than  the  cases  where  after  the  commence- 
ment of  the  risk,  damage  or  loss  occurs  to  the 
vessel,  which  renders  it  unseaworthy,  and  the 
master,  having  made  a  port  where  sudi  damage 
might  be  repaired,  ne^^lects  to  have  the  same  re- 
paired, and  the  vessefis  afterwards  lost  in  con- 
sequence of  unseaworthiness.  In  such  cases  it 
i«  bpld.  that  the  effective  cause  of  the  loss  is  the 
neglect  of  the  master  to  make  the  repairs  which 
would  have  prevented  it. 

Oudioorth  v.  8.  0.  Ina.  Co.  4  Rich.  420;  Gen. 
Mut.  Ina.  Co.  v.  Sherwood,  14  How.  365;  see, 
also,  1  Kern.  19,  22;  1  Bosw.  68,  76;  6  El.  &  B. 

203  204. 

If  the  plaintiff  was  entitled  to  anything,  his 
juds^ent  is  far  too  much. 

the  contract  of  insurance  is  one  of  indenmity. 

Charleaion  Ina.  d  Tmat  Co.  v.  Corner,  2  Gill, 
A07,  428;  Franklin  F.  Ina.  Co.  v.  Hamilh  6  Gill, 

95. 

Here  the  bill  of  exceptions  does  not  show  a 
<-ARe  of  a  valued  policy,  as  in  Davy  v.  HaUett.S 
Cai.  19,  and  Patapaco  Ina.  Co.  v.  BtacoCy  7  Gill 
&  J.  294,  but  an  open  policy,  as  in  Maitland  v. 
Ina.  Co.  3  Rich.  332.  No  doubt  the  policy  was 
for  the  whole  voyage  roimd,  as  in  Columhtan 


founded  on  an  ideal  risk,  where  the  In^^reJJJ"  S? 
Interest  in  the  thing  insured,  and  can,  tii«efore, 
Bustain  no  loss  by  the  hapi>ening  of  "fy  of  the  mis- 
fortunes  Insured  against.    Bouvler's  L.  Diet ;  Mar- 

•*"  WltS?"  Mf Jrc^nc^  ti  the  smount  they  are  dlstln- 
auished  Into  (1)  open  and  (2)  «?*«««•  .    ^ 

^1  An  opfn  policy  Is  one  In  which  the  amount  of 
the  Interest  of  the  Insured  Is  not  fixed  by  the  policy. 
If  the  subject  insured  is  not  estimated  at  any  par- 
ticular amount  or  rate,  In  the  contract.  It  Is  an 
open  policy.  Phillips  on  Ina  |  1178 ;  Marshall  on 
Ins.  p.  199.  ^,  .    . 

By  an  "open"  policy  Is  also  sometimes  meant,  m 
the  United  States,  one  In  which  an  aggregate 
amount  Is  expressed  In  the  body  of  the  policy  and 
the  specific  amounts  and  subjects  are  to  be  Indorsed 
from  time  to  time.  12  La.  Ann.  259 ;  19  N.  Y.  805  ; 
6  Gray,  214. 

2.  A  valued  policy  Is  where  a  value  has  been  set 
on  the  ship  or  goods  Insured,  and  that  value  Insert- 
ed In  the  policy  In  the  nature  of  liquidated  damages. 
Rv  allo^vine  the  value  to  l>e  thuR  Inserted  in  the 
policy,  the  Insurer  ar*"^s  that  It  shall  be  taken  as 
there  stated.  Marshall  on  Ins.  p.  199 ;  Phillips  on 
330 


Ina.  Co.  T.  Caileti,  12  Wheat.  386,  887.  Bat 
treating  the  policy  as  open,  the  recovery  oould 
onl^  be  in  respect  of  3,800  bags  of  coffee,  at  a 
freight  of  79  cents  per  bag,  amounting  at  moat 
to  ^,002.00.  And  then  it  might  be  a  question, 
whether  from  this  tharc  should  not  be  a  deduc- 
tion in  respect,  of  the  freight  earned  on  the  out- 
ward voyage  from  Charleston  to  Rio  de  Janeiro. 

Rohertaon  v.  Marjorihanka,  2  Stark.  673.  To 
avoid  sudk  deduction,  the  plaintiff  haa  to  insist 
ttuit  the  freight  insured  is  to  be  resarded  as  not 
on  "one  entire  voyage"  from  Charleston  to  Rio 
de  Janeiro,  and  thence  to  a  port  of  discharge  in 
the  United  States,  but  upon  "separate  voyages" 
out  and  back,  as  in  Hugg  v.  Auguaia  Ina.  d 
Banking  Co.  7  How.  CIO.  This  last  position  the 
appellants  are  not  disposed  to  controvert;  for, 
treating  the  voyage,  from  Rio  de  Janeiro  to  s 
port  of  discharge  in  the  United  States,  as  s 
"separate  voyage,"  then,  according  to  the  opin- 
ion of  Bosworth,  J.,  in  Van  Valkenburg  v.  Aator 
Mui,  Ina.  Co.  1  Bosw.  66,  the  policy  is,  in  effect, 
u  distinct  insurance  for  each  separate  voyage, 
and  there  is  an  implied  warranty  of  the  aas- 
worthiness  of  the  vessel,  not  only  at  the  time  of 
commencing  the  voyage  from  Charleston  to  Rio 
de  Janeiro,  but  also  at  the  time  of  conuneneing 
the  voyage  from  Rio  de  Janeiro  to  a  port  of  dis- 
charge in  the  United  States. 

In  every  aspect,  it  is  submitted  that  the  judip- 
ment  should  be  reversed,  the  verdict  set  aside, 
and  a  new  trial  ordered,  with  proper  instru^ 
tion  to  the  jury. 

Mr.  P.  Phlllipa*  for  defendant  in  error: 

Two  questions  only  were  presented  by  the  ap- 
pellants to  the  court  below. 

After  a  very  brief  statement  of  the  caae^  the 
bill  of  exceptions  says:  "Whereupon  tbs 
counsel  for  defendant  insisted  that  the  policj 
was  an  open  policy,  and  the  insurers  liable  for 
only  $1,000,  to  which  the  court  ruled  and  so 
instructed  the  jury,  that  the  agreement  proved 
was  for  a  valued  policy.  Then  the  defendant 
insisted  that  the  $4,000  having  been  insured  oa 
the  round  voyage,  the  insurers,  from  the  eri- 
dence,  were  liable  only  for  one  half  the  sum 
insured,  the  other  half  being  covered  by  freight 
of  the  outward  voyage;  and  prayed  the  eoort  so 
to  instruct  the  jury." 

This  second  prayer  was  refused,  and  the  judge 
charged  "that  the  loss  of  the  freight  was  a  totil 


Ins.  I  1178 ;  Bouvler's  L.  Diet.  Tit.  Policy :  Blsset 
on  Marine  Ina  p.  263;  Snell  v.  Del.  Ina.  Go.  I 
Wash    509. 

To  constitute  a  valued  policy  there  is  faiserted  Is 
the  policy  some  such  clause  as  the  following,  *'S80 
Kegs  of  Tobscco  worth  9,600  dollars.'*  **In  case  of 
loss  the  said  ship  Is  valued  2,0001.  and  the  sti4 
goods  at  5,0001."  "The  said  ship,  goods,  kc,  valued 
at  the  sum  Insured.**  '*The  said  ship.  &c.,  goods  and 
merchondlses.  Ac,  for  so  much  as  It  concerns  the 
assured,  hy  agreement  between  the  assured  and  tbe 
assurers  In  this  poller,  are  and  shall  be  valued  tt 

"  or  after  description  of  the  subject  Insnrra 

the  words  "valued  at,*^— (amoont.)  Phil,  on  Id«.  i 
1180 :  Harris  v.  Eagle  Ina  Co.  6  Johns.  368 ;  Blsset 
on  Mar.  Ins.  p.  263;  Marsh,  on  Ins.  p.  200. 

If  the  valuation  Is  Intended  to  cover  an  nief(«i 
subject  or  risk,  or  Is  fraudulent.  It  will  be  void.  lo 
cases  of  fraudnlent  over- valuation,  the  valuatlos  U 
not  binding.  Lewis  v.  Rucker,  2  Burr.  1167 ;  Halgs 
V.  I>e  la  Coar,  3  Camp.  319 ;  Alkln  v.  Miss.  Mar.  • 
F.  Ins.  Co.  4  Mart.  N.  S.  661 ;  Marshall  v.  Parker, 
2  Camp.  69 ;  12  Mass.  75  ;  3  Calnes,  16. 

Where  the  valuation  Is  subject  to  some  objectlos, 
)  which  does  not  Infect  the  whole  contract.  It  may  m 
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loM,  and  Out  TipoD  the  caw  a»  above  itited,  the 
pUintiff  wu  entitled  to  recorer  tb«  whole 
amount  anderwritten  by  the  deienduita." 

To  thia  "laat-menticMed  iiutruetioa,  the  da- 
fcndant  «»Eepted."     There  i«,  therefore,  but  ■ 


Bio  Janeiro,  and  bade  to  Bavana  or  Matanzaa, 
or  a  port  in  the  United  State*,  etc.,  to  Um 
amount  of  fe.DOO,"  etc 

it  wai  inaistad  bj  defendanta,  that  the  voy- 
age iOBured  waa   one   entire   voyage,  and  f"' 


question  for  review  in  thin  oourt,  and  that  it  the  they  were  entitled  ta  a  deduction  of  the  freight 

ooTTectneea  of  the  last  inatruction.  earned  on  the  outward  oargo  from  Baltimore 

Am  the  judge's  &r«t  instruction  waa,  that  "the  to  Ria 

y:e«iiient  proved  was  for  a  valued  polioy,"  even  But  thii  court  said:  "We  are  of  opinion, 
thia  had  been  excepted  to,  the  bill  of  exoep-  that  upon  a  true  couatruction  of  the  policy,  ths 
tiMiB  should  have  set  forth  all  the  evidence  that  inauranee  waa  upon  every  aucceanive  cargo  that 
was  given  on  that  poinL  It  muat  show  this  in  waa  taken  on  board  in  the  course  of  the  voy- 
expresB  terms,  or  by  equivalent  avermenta,  age  out  and  home,  and  ia  to  be  applied  to  the 
which  would  exclude  the  conclusion  that  there  freight  at  risk  at  any  time,  whether  cm  the  out- 
was  other  evidence.  ward  or  homeward  passage." 

Where  the  bill  admita  of  two  oonatru0tions, 

that  will  be  adopted  which  is  most  favorable  to  Mr.  Justice  XelaitB  delivered  the  opinion  of 

the  regularity  of   the   judgment-     All    reason-  the  court: 

able  presumptiona  will  be  indulged    in    by   an  Thia  ia  a  writ  of  error  to  the  circuit  court 

appellate  court  in  favor  of  the  judfrmeot.    This  of  the  United  States  for  the  dlatriot  of  South 

oourt,  therefore,  eould  not  determine  that  this  Carolina. 

first  inatructioi  was  wrong,  for  they  tiave  not  The  ituit  was  brought  in  the  court  below  on 

all    the   evidence   on    which    the   judge   below  a  policy  of  iaaurance,  for  14,000,  on  the  freiriit 

charged  that  "the  agreement  proved  waa  for  a  of  the  barque  Susan,  on  a  voyage  frran  GharfeM- 

valued  policy,"  and  if  all  the  evidenoe  waa  in,  ton  to  Rio  Janeiro,  and  from  thence  to  a  port 

this   question   cannot   here   be   raised,   because  of  diadiarge  in  the  United  States. 

there  was  no  exception  to  that  inatrucUon.  The  veasel  sailed  with  a  full  cargo  on  the 

If,  however,  we  take  the  case  as  stated,  the  nth  June,  18H5,    when    she    was  staunch  and 

plaintiff  ia  entitled  to  reoovei  the  full  amount  strong,  and  arrived  at  the  port  of  Eio  Janeiro, 

underwritten.  where  she  discharged  her  outward  lading,  and, 

3  Cai.  42.  toc^  in  a  return  cargo,  and  on  the  10th  October, 

The  second  instruction,  which  was  excepted  1865,  atarted  on  her    return    voyage,  but  was 

to,  raises  wily  the  question  whether,  on  the  as-  compelled,  for  want  of  atrength  and  soundness, 

sumptim  that  the  policy  was  a  valued  Me,  the  to  put  badt  to  the  port  of  departure,  where  she 

amount  insured  was  on  the  round    voyage,    or  „nt  condRmned  as  unseaworthy,  and  sold,  and 

whether  it  waa  applicable  to  the  risk  of  each  the  whole  freight  of  the  return  voyage  lost, 

voyage.  The  counsel,  upon  this  atate  of  facta,  which 

The  defeitdant  contended,  and  so  asked  the  j^  ,„  that  appeara  'in  the  bill  of  excep-  ['IIT 

judge  to  instruct  the  jury,  that  the  inauranoB  y^^g^  insiated  that  the  policy  was  an  open  one, 

waa  on  the  round  voyage,  «id  tiat  they  were  ^j  ^^^  insurer*  liable  for  only  $1,000;  but  the 

therefore  entiUed  to  a  deduetim  for  the  frei^  ^^^  instructed  the  jury  that  the  agreement 

earned  on  the  outward  voyage.     Thia  waa  n^  ^^^  ^^  ,^^  ^  valued  policy. 

atived  in  the  charge    and    to    this      ■"t-men.  The  counsel  then    insisted,    that  the  C4.009 

™r*excTulTrh  an'Jph^^^y^Un'jfon  •--«  been  insured  on  the  round  voy^te.  the 

to  ^"pt  to  the  first  inatru^cUon,whi;h  declared  jnaurers,  from  the    evidence     were  l-jble  on ly 

Se^lcy  to  be  a  valued  one.  *«  "'"'  '"'"'>«'  »""'  .n«ured-the  other  half 

T&e  only  quoati<Hi,  therefore,  is  whether  thU  being  covered    by   the    freight  of  the  outward 

was  a  correct  eiposiUon  of  the  law.  voyage:  but  the  court  charged,  that  the  loas  of 

In  the   case   of   Hvgg  v.  Avgutta  In*.  Co.  7  the  freight  on  the  return  voyage  waa  a  tolal 

How   610   the  insuranoo  was  "on  freight  of  the  loss,  and  that,  upon  the  case  as   it  appeared, 

bark  Margaret  Hugg,  at  and  from  Baltimore  to  the  plaintiff  v 


a  entitled  to  the  whole  amount 
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and  the  poller  all!)  be  a  valid  open  one. 

t'hanlT  Pa    Ina  Co.  2  Wash.  BB :  Adami 
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8  Wheat  2B4. 
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Ion  Is  neither  Intended  as  a  waser, 
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'amount  udod  a  valued  poller,  and  In 
much  lees,  he  U  entitled,  (a  case  of  loss, 
a  proportion  pro  rata  ool;,  notwlthstand- 


tbe  valuation.     Alnp  v.  Com.  Ins.  Co,  1  Siimn. 
;  Murray  v.  Col.  laa  Co.  11  Johns.  3D2 :  foat  v. 

pDli  Ins.  Co.  10  Johng.  T2  ;  Wolcott  v.  Eagle  loa 
(.  429  :  Forbes  v.  Aaplnwatl    13  East.  323  : 


I.  19  Mam.  S41. 


r.  Browne.  2  Calnea, 

<s  the  Innrable  iDtenwL  2  Burr. 
s.  433  :  5  Johns.  3e£. 
o  be  sdhered  In  and  applied,  so 


IB  tolal   loaaea.      Lewis  v.   _    __ 

runno  y.  Bdnnrda.  12  East,  4KS  :  Goldoni 
lies,  1  Taunt.  803:  Forbes  v.  Asplnwall. 
123;  Sbawe  v.  Fellou,  2  East,  100:  Kmei 
ita,  1  E»p.  20T  :  I'hll.  on  Ins.  |  VMS. 
The  owner  o(  a   yeunel  may   Inmre  In 
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underwritten.  To  this  last  instruction,  the 
counsel  for  defendants  excepted. 

The  counsel  for  the  plaintiff  in  error,  on  the 
argument,  referred  to  the  clause  in  the  policy 
by  which  "it  is  also  agreed,  that  if  the  above- 
named  vessel,  upon  a  regular  survey,  shall  be 
declared  unseaworthy,  by  reason  of  her  being 
unsound  or  rotten,  or  incapable  of  prosecuting 
her  voyage  on  account  of  her  being  unsoimd 
or  rotten,  then  the  assurers  shall  not  be  respon- 
sible on  this  policy ; "  and  insisted  that  the  con- 
demnation of  the  vessel  as  unseaworthy,  after 
returning  back  to  the  port  of  Rio  Janeiro, 
brought  the  case  within  it. 

But  the  answer  to  this  position  is,  that  no 
such  question  was  made  on  the  trial,  or  pre- 
sented to  the  court  for  decision,  and  therefore 
cannot  be  entertained  here;  neither  does  the 
evidence  in  the  case  enable  the  counsel  to  raise 
any  such  question,  as  it  does  not  appear  that 
the  condemnation  proceeded  from  the  causes 
specified  in  this  clause  of  the  policy.  7  Wheat. 
610;  10  Wheat.  418.  It  is  enough,  however, 
to  say,  that  the  question,  for  aught  that  ap- 
pears in  the  bill  of  exceptions,  was  not  raised 
on  the  trial. 

As  it  respects  the  question  whether  the  policy 
was  an  open  or  valued  one,  no  exception  was 
taken  to  the  ruling  that  it  was  a  valued  one. 
T'he  point  was  not  pressed,  probably,  as  we  see 
from  a  memorandiun  of  the  agents  of  the  com- 
pany in  the  case,  that  it  was  intended  by  the 
agreement  to  be  a  valued  policy. 

The  remaining  question,  and  indeed  the  only 
118*]  one  presented  *in  the  bill  of  exceptions, 
is,  whether  the  voyage  insured  is  one  entire  voy- 
age from  Charleston  to  Rio  Janeiro,  and  bkck 
to  the  port  of  discharge  in  the  United  States, 
and  consequently  the  underwriters  entitled  to 
a  deduction  of  the  freight  earned  on  the  out- 
ward voyage. 

The  court  is  of  opinion,  upon  the  true  con- 
struction of  the  policy,  the  insurance  was  upon 
the  freight  of  each  successive  voyage,  and  is  to 
be  applied  to  the  freight  at  risk  at  any  time, 
whether  on  the  outward  or  homeward  voyage, 
to  the  amount  of  the  valuation. 

The  case  in  this  respect  is  not  distinguishable 
from  Uugg  v.  The  Augusta  Ins,  and  Banking 
Co.  7  How.  595.  See,  also,  3  Gaines,  16;  7  Gill 
k  Johns.  293;  2  Phillips  on  Ins.  31,  34. 

Judgment  of  the  court  below  affirmed. 

JUAN  JOSE  GONZALES,  Appt., 

V. 

THE  UNITED  STATES. 

(See  S.  C.  22  How.  161-174.) 

Mexican  claim  confirmed — omisaion  of  manner 
of  location  not  erroneous. 

The  claim  of  Joan  Jose  Gonzales  held  to  be  a 
good  and  valid  claim  to  the  land  known  by  the 
name  of  San  Antonio,  or  Pescadero,  to  the  extent 
and  within  the  boundaries  mentioned  In  the  grant 
and  map. 

The  failure  to  direct  the  precise  manner  of  the 
location  of  the  grant  of  land  is  not  erroneous. 

Argued  Feh.  2.^  i^^O.      Decided  Mar.  12,  1860. 

APPEAL    from    the    District    Court    of    the 
United  States  for  the  Northern  District  of 
California. 

NOTS. — Effect  of  words  "more  or  less"  or  "»y 
estimation"  in  a  deed — see  note  to  U.  S.  v.  Fossa^ 
16  L.  ed.  U.  8.  944. 
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This  case  arose  upon  a  petition  filed  beferc 
the  board  of  land  commissioners  in  California, 
by  the  appellant,  for  the  confirmation  of  a  claim 
to  a  certain  tract  of  land. 

The  board  of  commissioners  entered  a  decree 
confirming  the  claim,  but  limiting  ita  extent 
from  west  to  east  to  three  fourths  of  a  league. 

The  district  court,  on  appeal,  having  aflSirmed 
this  decree,  the  petitioner  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  H.  P.  Hepbom  and  V.  E.  How^ard, 
for  appellant: 

This  claim  will  be  found  on  examination,  to 
be  one  of  the  most  meritorious  that  has  ever 
been  presented  for  confirmation. 

The  government  has  never  opposed  it;  yet, 
under  the  present  decision,  the  claimant  gains 
but  little  benefit  from  his  title. 

The  claimant  contends  that  the  land  should 
be  confirmed  to  the  boundaries  mentioned  in 
the  decree  of  concession,  making  him,  in  the 
language  of  the  decree  of  concession  the  "owner 
of  the  land  known  by  the  name  of  San  Antonio, 
or  Elpescadero,  bounded  by  the  rancho  of 
Antonio  Buelna,  the  Sierra,  the  coast,  and  the 
Arroyo  del  Butano,"  without  limitation,  as  to 
quantity,  there  being  none  in  the  decree  of  con- 
cession. 

The  quantity  of  land  mentioned  in  the  grant 
was  erroneously  inserted  through  a  clerical  er- 
ror. 

But  even  admitting  that  it  was  inserted  cor- 
rectly, it  is  insisted  by  the  claimant  that  the 
quantity  should  be  disregarded,  where  all  the 
boundaries  are  given  in  a  grant,  as  in  this  case. 

The  naming  of  a  quantity  of  land  in  a  grant, 
and  reservation  of  the  surplus  to  the  nation, 
does  not  prevent  the  title  from  passing  to  the 
grantee,  if  all  the  boundaries  are  given.  A 
clause  in  a  ^ant,  naming  quantity  and  reserv- 
ing surplus  in  such  a  case,  is  an  nnmAAniTig  for- 
mula. .  The  utmost  effect  that  could  be  given 
to  the  clause  would  be,  to  reserve  the  right  to 
the  government,  on  proper  proceedings,  to  de- 
vest the  title  as  to  the  surplus;  but,  in  the  mean- 
time, the  title  to  the  whole  land  is  vested  in  the 
grantee. 

The  decree  of  concession  gave  him  the  whole 
tract.  Does  the  grant  which  was  made  by  virtue 
of  the  decree,  and  in  order  to  "revalidate"  it, 
take  away  the  greater  portion  of  the  ll6id  given 
by  the  decree? 

The  grant  refers  to  the  map  to  ascertain  the 
land,  and  the  map  exhibits  the  natural  objecti 
which  are  its  boundaries. 

"When  a  deed  of  land  describes  the  sabjeet 
matter  by  monuments  clearly  defined,  such  rs 
a  river,  a  spring,  a  mountain,  a  marked  tree, 
or  other  natural  object,  and  courses,  distances, 
and  quantity  are  likewise  inserted,  which  dis- 
agree with  the  monuments,  the  description  by 
monuments  shall,  in  general,  prevail;  lor  itii 
more  likely  that  a  party  purcnasing  or  selling 
land  should  make  mistakes  in  respect  to  oourse, 
distance  and  quantity,  than  in  respect  to  naturtl 
objects,  whicn  latter,  from  being  mentioned  in 
the  deed,  are  presumed  to  have  been  examined 
at  the  time." 

"The  monuments  which  shall  control  eonrse, 
distance,  etc.,  under  such  cireumstanoes,  mi/ 
be  any  objects  which  are  visible  and  clearly  «•* 
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oertainedf  at  lands  of  other  individuals,  or  their 
comers." 

Phil.  Ev.  Cow.  &  H.  N.  p.  648,  and  authorities 
there  citea. 

Messrs.  J.  8.  Black,  Atty,  Qen.,  and  E.  M. 
Staiiton  for  appellees. 

Mr.  Justice  Mclican  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  district  court  of 
the  United  States  for  the  northern  district  of 
California. 

[Translation  of  Title.] 

Provisionally  authorized  by  the  Administration 
of  the  Maritime  Custom-House  of  Monterey, 
for  the  years  1832  and  1833. 
Jose  Pigueroa,  General  of  Brigade  of  the  Na- 
tional Armies  of  Mexico,  Commander-General, 
Inspector,  and  Superior  Political  Chief  of 
Upper  California. 

Wliereas,  Juan  Jose  Gonzales,  a  Mexican  by 
birth,  has,  for  his  own  personal  benefit  and  that 
of  his  family,  petitioned  for  the  land  known  by 
the  name  of  San  Antonio,  or  £1  Pescadero, 
bounded  by  the  rancho  Antonia  Buelnos  Sierra, 
the  coast,  and  the  Arroyo  of  Buntano,  the 
proper  measures  and  examinations  being  pre- 
viously made,  as  required  by  laws  and  regula- 
tions, using  the  powers  which  are  conferred  on 
me  in  decree  of  the  seventh  of  this  month,  in  the 
name  of  the  Mexican  Nation,  I  have  granted  him 
the  aforesaid  land,  declaring  to  him  the  owner- 
ship of  it  by  these  presents — said  grant  being 
understood  to  be  in  entire  conformity  with 
the  provisions  of  the  laws,  subiect  to  the  ap- 
proval or  disapproval  of  the  Most  Excellent 
Territorial  Deputation  and  of  the  Supreme  Gov- 
ernment, under  the  following  conditions: 

1.  That  he  will  submit  to  those  which  may 
be  established  by  the  regulation  which  is  to  be 
made  for  the  distribution  of  vacant  lands ;  and, 
in  the  meantime,  neither  the  grantee  nor  his 
heirs  can  divide  or  alienate  that  which  is 
granted  to  them,  subject  to  any  tax,  entail, 
pledge,  mortgage,  or  other  incumbrance,  even 
for  pious  purposes,  nor  convey  it  in  mortmain. 

2.  He  may  inclose  it,  without  prejudice  to 
the  crossings,  roads,  and  servitudes ;  he  will  en- 
166*]  joy  it  freely  and  exclusively,  *making 
such  use  or  cultivation  of  it  as  may  best  suit; 
but  within  one  year,  at  furthest,  he  shall  build 
a  house,  and  it  shall  be  inhabited. 

3.  When  the  ownership  is  confirmed  to  him, 
he  will  request  the  proper  magistrate  to  ^ivc 
him  juridical  possession  in  virtue  of  this  title, 
by  whom  the  boundaries  will  be  marked  out — 
in  which,  besides  the  bounds,  he  will  place  some 
fruit  or  forest  trees,  of  a  useful  character. 

4.  The  land  of  which  donation  is  made  him 
is  one  league  in  length  by  three  quarters  of  a 
league  in  breadth,  a  little  more  or  less,  as  shown 
by  the  map  which  goes  in  the  espediente;  the 
magistrate  who  may  give  the  possession  will 
cause  it  to  be  in  conformity  with  the  ordinance, 
in  order  to  mark  out  the  boundaries,  leaving 
the  surplus  which  may  result  to  the  nation,  for 
its  convenient  uses. 

6.  If  he  contravene  these  conditions,  he  will 
lose  his  right  to  the  land,  and  it  will  be  subject 
to  denouncement  by  another  person. 

In  consequence  I  order,  that  the  present  senr- 
22  How. 


ing  him  for  a  title,  and  being  held  as  firm  and 
valid,  note  be  made  of  it  in  the  corresponding 
book,  and  it  will  be  delivered  to  the  person  in- 
terested. 

Given  in  Monterey,  on  the  24th  December, 
1833.  Jose  Figueroa. 

(Signed)  Agustin  V.  Zamorano,  Sec'y. 

Office  of  the  Surveyor-General  of         ) 
the  United  States  for  California. ) 

Samuel  D.  King,  surveyor-general,  etc.,  and 
as  such  now  having  in  my  office  and  under  my 
custody  a  portion  of  the  archives  of  the  former 
Spanish  and  Mexican  territory  or  department 
of  Upper  California,  do  hereby  certify  that  the 
fifteen  preceding  and  hereunto  annexed  pages  of 
tracing  paper,  numbered  from  one  to  — ,  inclu- 
sive, and  each  of  which  is  verified  by  my  in- 
itials (S.  D.  K.),  exhibit  true  and  accurate 
copies  of  certain  documents  on  file  and  forming 
part  of  the  said  archives  in  this  office. 

In  testimony  whereof,  etc. 


*  [Translation  of  Espediente.] 
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Provisionally  authorized  by  the  maritime  cus- 
tom house  of  Monterey,  for  the  years  1833  and 
1834. 

( Signed )  Figueroa. 

(Signed)  Jose  Rafael  Gonzales. 

To  His  Excellency  the  Commanding  General: 

I,  citizen  Juan  Jose  Gonzales,  native  of  the 
mission  of  Santa  Cruz,  resident  of  the  town  of 
Branciforte,  residing  and  employed  in  said  mis- 
sion of  Santa  Cruz  and  mayor  domo  of  the 
same,  married,  with  a  family  of  thirteen  per- 
sons; having  served  the  nation  eight  years  and 
two  months  as  a  soldier,  and  having  obtained 
ray  discharge  from  His  Excellency,  the  Com- 
manding General,  Don  Manuel  Victoria,  with 
the  condition  of  furnishing  a  recruit,  which  I 
did  at  my  own  expense;  and  finding  myself 
with  500  head  of  large  cattle,  and  having  no 
laud  or  place  to  settle  on;  tired  of  the  trouble 
of  being  together  in  the  same  village  where  I 
have  been,  and  am  unable  to  progress  on  account 
of  the  same;  living  where  I  nave  rated  a  great 
loss  in  the  stock  which  I  have  placed  twelve 
years  ago;  and  being  now  actually  favored  by 
the  same  mission  of  Santa  Cruz,  where  my  de- 
ceased father  sacrificed  himself  for  twenty  years, 
and  where  I  served  in  his  place,  the  salaries  of 
this  post  rent  in  the  same  mission  (Friar  An- 
tonio Real ) ,  satisfied  with  my  services  and  those 
of  my  deceased  father,  has  wished  to  favor  me, 
by  assignins^  to  me  the  rancho  of  San  Antonio, 
formerly  El  Pescadero  Realengo,  which  is  not 
occupied  by  said  mission,  is  distant  twelve 
leagues  to  the  northwest,  bounded  by  the 
rancho  of  San  Gregoria,  which  place  de- 
lineated on  the  accompanying  paper,  including 
a  square  of  about  four  leagues,  extending  from 
the  coast  to  the  sierra,  and  from  the  rancho  of 
San  Gregoria  {rancho  occupied  by  citizen  An- 
tonio Buelna)  to  the  rancho  of  La  Punta  de 
Nuevo,  which  is  the  further  occupied  by  the 
mission,  nnd  desiring  a  security  or  guaranty  in 
the  same  place,  I  apply,  with  the  consent  of  the 
minister,  to  your  Excellency,  with  the  due  re- 
spect, praying  that  you  will  be  pleased  to  give 
I  lie  in  possession  the  aforesaid  place,  in  consid- 
eration of  my  family,  and  which  will 
*coiifer  favor  and  grace  on  your  moat  [*168 
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»t(acbpd  mbjeet  And  Mrvniit,  who  wialies  you 
11WII7  years  ot  life,  etc.  Ju&n  GonzaiM. 

SantA  Cnu,  Nor.  28,  1S33. 

MoDterey,  Not.  29,  1833. 

In  coDformity  witli  the  laws  on  the  matter, 
let  the  ai/unlamitnto  of  the  town  of  Branciforte 
report  whether  the  persoii  inteieited  in  this  peti- 
tion posBesflea  the  lequisities  to  the attend- 
ed to  in  his  petition  i  n-hether  the  land  he  asked 
it  included  in  the  20  leagues  from  the  boundary, 
or  10  from  the  «ea  Bhore  referred  to  in  the  law 
0;  August,  1824;  if  it  is  irrigable,  dependent  on 
the  seasons  or  pasture  of  land;  if  it  belongs  to 
the  ownership  of  any  private  individual,  corpo- 
nttion  of  Pueblo,  witSi  everything  else  which 
may  be  proper  to  explain  the  matter. 

This  being  concluded,  it  will  pass  this  eape- 
dUnle  to  the  reverend  father  minister  of  the 
mission  of  Santa  Cnii,  that  he  may  report  what 
be  knows  on  the  matter.  Sefior  Don  Jose  Figue- 
Toa,  general  of  brigade  and  commandant,  in- 
apector-^neral,  and  superior  political  chief  of 
tne  territory,  thue  ordered,  decreed  and  signed; 
to  which  I  certify,  Figueroa. 

Agustin  V.  Zamorano,  Seo'y. 

In  compliance  with  your  Excellency's to 

this  ayunlamiento,  under  your  command  in  the 
decree  of  November  29th,  1833,  to  report  wheth- 
er the  pertion  interested  in  this  petition  possess- 
es the  requisites  to  be  attended  to  in  hia  re- 
Suest  and  if  the  land  he  aska  for  be  included  in 
lioae  referred  to  in  the  law: 

The  lajid  asked  for  by  the  person  interested 
in  this  petition  may  now  be  granted  to  htm,  for 
he  has  all  the  circumstances  required  to  be  at- 
tended to,  and  is  entitled  to  it 

It  is  an  unoccupied  place,  has  no  irrigablo 
Imods;  has  land  dependent  on  the  seasons;  has 
ecognized  as  the  property  of  the  mission 
"  '    '   r  the  purposes  it  may 
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of  Santk  Cruz;   and  for  t 


tlH  town  of  Braneiforte,  on  the  2d  Dec.,  1833. 
(Signed)                     Antonio  Roblcs. 
(Signed)                     Jose  Maria  Salason. 
140*]   *I  agree  to  there  being  granted  the  peti- 
tioner, Juan  Joae  Gonzales,  the  place  be  aaks 
for,  ju  it  is  a  place  which  this  mission  does  not 
Kt  present  occupy;  nor  is  it  deemed  necessary 
(or  it,  in  consideration  of  the  fact  that  it  has 
land  enough  for  it«  cattle,  and  that,  being  unoc- 
eupied,   it  is   considered   publio  laJid ;    besides, 
when  the  mission  occupied  it  had  abun- 
dance of  cattle, have  died  and  diminished. 

and  the  few  that  remain  do  not  need  the  land. 
He  is  a  person  of  merit,  and  the  mission  ought 
to  place  him  before  any  other  oerson.     He  has 

■Jl  the  requisites  and  is  entitled  to  it;  and 

teatimony  I  sign,  on  7th  Dec,  1833. 

Friar  Antonio  Surra  del  Real, 

Minister  of  Santa  Clriu. 
Ibmterey,  December  10,  1833. 

Let  it  pass  to  the  alcalde  of  this  c&pital,  be- 
fnw  whom  the  party  will  produce,  on  informa- 
tion ot  three  fit  wttoesnes,  who  will  be  ijues- 
tloned  upon  the  following  points: 

1.  It  the  petitioner  is  a  Mexican  by  birth;  If 
he  has  serv^  in  the  army;  if  he  is  married  and 
has  children;  if  he  is  of  good  conduct. 

!.  If  the  land  he  asks  for  Is  of  the  on"nership 
of  any  individual  or  corporation  of  Pueblo;  if 


it  is  irrigable,  dependent  on  the  waaonB,  or  pa>- 
cure  land,  and  what  is  its  extension. 

3.  If  he  has  cattle  with  which  to  stock  it,  or 
the  possibility  of  acquiring  them. 

This  examination  bein^  made,  let  him  return 
the  espediente  for  its  decision.  His  Excelleney, 
the  political  chief,  commanding  general,  inspec- 
tor and  general  of  brigade,  Don  Joae  Figueron, 
thus  ordered,  decreed  and  aigned  it,  to  whieb- 
1  certify. 

(Signed)  Jose  Figueroa. 

(Signed)  Augustus  V.  Zamerano. 

Let  the  party  interested  in  this  aipediente  be 

notified  to  present  the  witnesses  who  are  to  be 

examined  on  the  points  included  in  the  superior 

decree  of  the  lOUi  instant  which  precedes  this. 

'Thus  I,  the  alcalde,  decreed,  ordered,  [*170 

and  signed  it,  with  the  assisting  witnesses,  in 

the  established  form. 

Harcelioo  Eeoobar. 
Assisting  witnesses: 

((Signed)  Jose  Maria  Ualdorado. 

(Signed)  Jose  Antonio  Romero. 

On  the  same  day,  present,  Juan  Jose  GousalM, 
the  foregoing  act  was  made  known  to  him,  and 
liaving  understood  it,  he  said  that  he  heard  it, 
and  that  he  prpsents  citizens  Salvio  PactieoOr 
Manuel  Lerios,  and  Felipe  HernandeE,  and  he 
signed  it  with  me  and  the  assisting  witneasea. 
(Signed)  N.  Escobar. 

( Signed )  Juan  (lonzalea. 

Assisting  witnesses: 

(Signed)  Joie  Maria  Maldorado. 

(Signed)  Joae  Antonio  Romero. 

In  the  port  of  Monterey,  on  the  13tfa  day  of 
the  month  of  December,  one  thousand  eight  him- 
dred  and  thirty-three,  present,  Salvio  Paeheeo, 
witness  presented  on  the  part  of  the  peraons  in- 
terested, onth  was  received  in  form  ot  law. 

The  petitioner  is  a  Mexican  by  birth;  waa  in 
the  army;  has  thirteen  children.  The  land 
petitioned  for  has  no  private  ownership;  under- 
stood it  belongs  to  the  mission  of  Santa  Cms; 
that  its  extent  is  from  a  league  to  a  league  and 
a  half  from  east  and  from  north  to  south;  he 
does  not  know  how  much  ot  it  is,  as  it  is  a  cation 
which  reaches  to  the  mncko  of  eitiien  Anton  to 
Buelna.  He  has  two  hundred  head  of  cattle,  a 
drove  of  mares  and  tame  horses,  etc. 

Manuel  L«rios,  a  witness,  says  he  is  a  Mexi- 
can; was  in  the  army;  is  married,  has  children; 
knows  that  the  land  petitioned  for  pertains  to 
the  mission  of  Santa  Cruz;  that  the  said  place 
is  dependent  on  the  seasons;  that  the  land  is 
about  a  league  or  more  wide,  and  two  from  the 
beach  to  the  hills. 

A  witness,  Felipe  HemandEs,  repeata  tlie- 
same  facts  as  stated  by  the  prior  witness. 

Monterey,  Dec.  3d,  1833. 

The  offlcial  acts  ordered  in  thb  foregoing  ■>>- 
perioT  being  finished,  'let  the  espedienta  ['ITl 
be  returned  to  the  superior  political  chief  for 
the  superior  decision.  N.  Escobar. 

Monterey,  Dec  IT,  1833. 


ity  of  the  ti 

father  minister  of  Santa  Cruz,  the  dcelaration* 

of  the  witnesses,  together  with  all  other  ttiings 

which  were  present!^  and  deemed  proper  to  b? 

S3  V.  •. 


IS89.                                              OoHZALEB  V.  Uhited  Statu.  Ifil-1T4 

B«en,  in  eonfoiniity  with  the  provisicma  of  tiu  jToea  with  the  etpediente,  with  the  tunftl  reser* 

laws  and  nigulstions  on  the  mBitt«T,  Juan  Joa4  vntiona  of  the  gobranle  or  overplus  t4]  the  use  of 

GoDuiIei  is  declared  owner  in  fee  of  the  lan^  the     nation.     The    boundaries     aie     diitinctlf 

known  hj  the  name  of  San  Antonio  (or  EI  Pes-  marked  out  on  the  map;  and  although  there  i* 

cadcro) ,   hounded   l;^   the   ronoho   of   Anionic  no  scn,1e  on  the  map,  bj  which  the  extent  of  the 

Kuflna,    the  nierra,  the  coast,  the  Arroyo  del  boundaries  can  be  aEcerU.ined,  vet  there  is  ft 


yet  t 


Bratano,  aubjeet  to  the  eonditiona  which  maj  lote  made  upon  it,  stating  that  they  extend  ..._ 

b«    stipulated.     Let   the   corresponding   pateol  league  from  north  to  south,  and  three  quarters 

iasue,  let  note  be  made  in  the  proper  book,  am!  of  a  lea^e  from  east  to  west.     This  description, 

let  this  rspediente  be  directed  for  the  approba-  taken  in  connection  with  that  contained  in  th» 

tion  of  the  most  excellent  territorial,  in  whicli  grant,  shows  very  clearly  that  it  is  a  grant  bf 

ease  the  person  interested,  who  wil!  be  made  tc  metes  and  boimds,  and  that  oonsequentTy  no  «o- 

know  this  decree,  will  again  present  his  title,  Bronte  can  result. 

that  it  may  be  revalidated.        Jose  Figueroa.  *The  original  grant  is  in  evidence,  and  [*173 

The   committee   on   colonization   and   vacant  the  genuineness  of  the  signatures  of  the  govem- 

iMids,  to  whom  was  referred  the  eipcdienle,  the  or   and   secretary  appearing  thereon   are   duly 

formation  of  which  was  caused  by  the  petition  proved    by    the    deposition    of    David  Spencc 

of   citizen   Juan   Jose   Gonzales   for   the   place  Manuel  Jimeno  proves  that  the  claimant  has  oo- 

tuuned  San  Autonia,  or   El   Pescadero,   having  cupied  the  land  since  1833;  that  be  had  a  house, 

examined  it  with  the  corresponding  circumspeo-  horses  and  sowings  on  it,  and  he  still  lives  on  it, 

tion,  taking  into  consideration  at  the  same  time  Kntcrlnining  no  doubt,  from  the  facts  of  tha 

the  law  of  August   ISth,  1824,  those  agreeing  case,  that  the  grant  is  a  valid  one  to  the  extent 

with  it,  and  the  general  directions  which,  on  the  of  one  league  in  length,  and  three  quarters  of 

2-lth  November,  1828,  the  supreme  Bovernmeiit  a  league  in  breadth,  it  is  hereby  confirmed  t» 

of  the  Union  gave  for  the  better  fulfillment  of  that  extent;  the  three  fourths  of  a  league  to  ba 

the  Brat;  from  the  examination  of  the  etpedi-  nurrc^crf  icithin  the  out  hovndarg  repreteattd 

ente,  the  committee  has  become  impressed  with  on  the  diteno. 

the  opinion  which  it  before  held  of  the  scrupu-  ■,,■,. 

lousness  and  tact  with  which  His  Excellency  the  Mr.  Justice  OampbeUt 

political  chief  ordered  it  to  be  made,  so  that  ^^f  PJaintiflT  was  conflnned  in  his  claim  to  » 

Jieilher  in  its  formation,  nor  in  the  steps  taken,  P" reel  of  land  designated  as  San  Antonio,  or  El 

is  any   essential  requisite  wanting;   wherefore  Pescadero,  in  the  county  of  Santa  Cruz,  by  the 

Ihp  committee  concludes  by  cPpring  to  the  delib-  t^™  of  commissioners.     Tbe  description  of  the 

eration  of  this  most  excellent  deputation  the  fol-  lnn"„'^  "">"  "ecree  is  «  ftdlowi : 

lowing  proposition:  "Beiitf:  the  same  whidj  has  been  held  and 

1.  Approved  the  grant  made  to  citizen  Juan  'wup'ed  by  the  present  claimant  since  the  year 

Jose  Gonzales  of  the  place  named  San  Antonio  '833  to  the  present  time,  and  is  bounded  as  fol- 

172']   El  ?«cadero,  on  the  24th  *Deoember.  I''*^:     Bppnning  at  the  mouth  of  the  Arroy» 

1833,  in  entire  conformity  with  the  provisions  1*  Butano  and  running  along  the  sea  coast,  and 

of  the  law  of  August  18th,  1824,  and  litUHe  6th  >or(lerii,g  thereon,  to  the  boundary  line  of  An- 

o*  the  remUtion  of  November,  1828.  <»""'  Buelna,  the  distance  being  one  league,  a 

Montefey,  May  10,  1834.  »"'?  i"»™  or  J  ess;  thence  with  the  line  of  said 

(Signed)             Carlos  Antonio   CarriUo.  S"!''""  '"^'"J  t^"^**  quarters  of  a  league;  thenco 

Jose  Castro.  '  '■"•■  southerly  parallel  with  the  sea  coast  un- 

"                     Jose  T  Ortega  ■''  '*  intersecta  the  Arroyo  de  Butano,  at  th« 

"                     Jose  A.  Estudiilo.  iistance  of  three  quarters  of  a  league  from  the 

Monterey.  May  17,  1834.  "="*;  thence  along  aaid  arroyo  and  bordering 

In  sessions  of  this  day,  the  proposition  of  the  ^J'^"''™''  »"  JV"  '"?"'''''  '''*  P^"*  °}  l>^n"''|gi 

foregoing  report  was  approved  by  the  most  ex-  ••'«  »™e  being  in  extent   three   fourtha   of  a 

<*llent  deputation  ordering  that  the  Mpediente  iquare   eague,  a  httle  more  or  less.     For  a  more 

be  ri-turned  to  His  Excellency,  the  superior  po-  articular  description,   reference   being  had  to 

litical  chief,  fw  the  convenient  purposes.  ;he  original  grant  and  map  contained  in  the  «■ 

(SigBedJ                        Jose  Figueroa.  Mdienic  from  the  archives  now  in  the  custody 

George  Fisher  Sec^  '*  *^^  United  States  aurreyor  general  for  Call- 

Juan  B.  Alvarado.  Sec'y.                     '  'Omia.  the  first  of  which  and  a  traced  copy  of 

'  ;he  1nlCi>r  are  filed  in  the  cose." 

Opinion  of  the  Board  by  Com'r  E.  Aug.  Thomp-  The  parties   appealed  to  the  district   court, 

son.  ind,  upon  the  hearing  of  the  cause,  the  decree 

For  the  plnce  called  San  Antonio,  or  El  Pesca-  >f    the    commissioners    was    affirmed,    and    it 

dero.— ^laim  of  for  one  square  league  of  land  vas    further    ordered,    that   the   olvK    7f   tb* 

in  the  county  of  Santa  Cruz.  'aaid  Juan  Jose  Gonzales  is  a  gum  and  [*I74 

This  claim  is  founded  on  a  grant  made  by  'alid  claim  to  the  land  known  by  the  name  of 

Governor  Figueroa,  on  24th  December,  1833,  to  tan  Antonio,  or  Peacadero,  to  the  extent  and 

the  present  claimant,  which  was  duly  approved  vithin  the  boundaries  mentioned  in  the  grant 

Ktne  territorial  deputation  on  the  ITth  day  of  ind  map,  the  original  of  the  former  and  copy  of 

ly  following.     The  grant  describes  the  land  as  he  latter  being  on   file  in  the  records  of  this 

that  known  by  the  name  of  San  Antonio,  or  El  lase.     From  this  decree  the  plaintiff  appealed. 

Pehcadcro,  bounded  by  the  roncfco  of  Antonio  The  only  queation  presented  on  the  appeal  is, 

Vuelna,  the  sierra,  the  const,  and  the  Arroyo  de  rhether  the  ^'rant  is  to  be  located  according  t. 

Butario.     The  fourth  condition  states  that  the  he  natural  calls  in  the  grant,  or  whether  the 

land  of  which  donation  is  made  is  one  league  in  laimant  is  to  be  conHned  to  the  quantity  speci- 

lengtli  and  three  quarters  of  a  league  in  breiidth.  led  in  the  4th  condition  of  the  grant.     But  tha 
a  little  more  or  leas,  as  shown  by  the  map  which    decision  of  this  question  is  reaeived  in  the  de- 

22  How.  33& 
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cree  of  the  district  court,  and  will  properly 
arise  after  the  location.  The  failure  to  direct 
the  precise  manner  of  the  location  is  not  erro- 
neous. 

The  result  therefore  ie,  that  the  decree  must 
he  affirmed. 


I  concur  in  the  ahove  opinion. 


8.  Nelson. 


102*]      •SAMUEL  VERDEN,  Plff.  in  Err^ 

V. 

ISAAC  COLEMAN. 
(See  S.  C.  22  How.  192,  198.) 

Appeal  does  not  lie  to  state  court — urit  of  er- 
ror, the  proper  remedy. 

No  appeal  can  be  taken  from  the  final  decision 
of  a  state  court  of  last  resort,  under  the  25tb  sec- 
tion of  the  Judiciary  act*  to  the  Supreme  Court  of 
the  United  States. 

A  writ  of  error  alone  can  bring  up  the  cause. 

Araued  Feb,  28,  1860.    Decided  Mar,  12,  1860. 

APPEAL  from  the  Supreme  Court  of  the  State 
of  Indiana. 
Tlie  case  is  stated  by  the  court. 
Mcsi^rs.    R.    H.    GUlet   and    D.    Maoe    for 
plaintifT  in  error. 
Air.  Zebnlon  Baird  for  defendant  in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Coleman  sued  Verden  in  a  state  court  of  In- 
diana, on  a  note  of  hand,  and  a  mortgaffe  of 
lands,  to  secure  its  payment.  On  various  plead- 
ings and  proofs,  the  cause  was  submitted  for 
judgment  to  the  court,  the  parties  having  dis- 
pensed with  a  jury.  Judgment  was  rendered 
against  Verden,  who  appealed  to  the  supreme 
court  of  Indiana.  There  the  judgment  of  the 
cirr!iit  was  affirmed. 

This  occurred  on  the  26th  day  of  June,  185S. 
And  then  we  find  the  following  entry  of  record : 
"And  afterwards,  to  wit:  at  a  court  began  and 
held  on  the  24th  day  of  May,  1858,  and  contin- 
nod  from  day  to  day  till  July  16th,  1858,  at 
which  time  come  the  appellant,  by  Hon.  D. 
lilaoc,  his  attorney,  and  prays  an  appeal  to  the 
United  States  Supreme  Court,  which  prayer  is 
granted." 

193 '"l  'Bond  was  given  to  prosecute  the  appeal, 
and  the  clerk  certifies  the  record  to  be  a  true 
copy  of  the  proceedings. 

No  appeal  can  be  taken  from  the  final  decision 
of  a  state  court  of  last  resort,  under  the  25th 
section  of  the  judiciary  act,  to  the  Supreme 
Court  of  the  United  States.  A  writ  of  error 
alone  can  bring  up  the  cause.  We  refer  to  the 
appendix  of  Curtis's  Digest  for  the  mode. 

It  is  ordered  that  the  case  be  dismissed. 


THE  UNITED  STATES,  Appts., 

V. 

ROSA  PACHECO  et  al..  Devisees  under  the 
Last  Will  and  Testament  of  Juan  A.  Sanchez 
de  Pacheco,  Deceased. 

(Bee  8.  C.  22  How.  225-227.) 

Inconsistent  description  in  grant — map,  as  evi- 
dence— construction  of  grant. 

In  ascertaining  the  quantity  of  a  Mexican  grant; 
996 


where  the  general  description  and  the  call  for  "two 
square  leagues."  found  in  the  condition  of  the 
grant,  are  inconsistent,  and  plainly  contradict  each 
other,  the  court  is  compelled  to  rely  on  other  title 
papers  and  proofa 

A  map,  when  taken  in  connection  with  the  evi- 
dence of  witnesses  explaining  its  contents*  may  be 
conclusive. 

It  was  intended  in  this  case  to  grant  equal  to  two 
leagues  square,  situate  within  the  given  out-boun- 
dary :  that  is  to  say,  four  leagues  in  one  tract.  If 
so  much  is  found  in  the  general  description  and 
diseno. 

Argued  Feb.  28,  1860.    Decided  Mar.  12,  1860. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  (^li- 
fornia. 

This  case  arose  upon  a  petition  filed  before 
the  board  of  land  commissioners  in  California, 
for  the  confirmation  of  a  claim  to  a  certain  tract 
of  land. 

The  board  of  commissioners  entered  a  decree 
confirming  the  claim  to  the  extent  of  two 
square  leagues  only.  On  appeal  to  the  district 
court  by  the  petitioners,  this  decree  was  re- 
versed, and  a  decree  was  entered  for  the  entire 
claim ;  whereupon  the  United  States  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  J.  S.  Black,  Atty.  Oen.,  and  Mr.  Staa- 
ton  for  appellants. 

Mr.  H.  S.  MoGraw  for  appellees. 

Mr.  Justice  Catron  delivered  the  opinion  of 

the  court: 

On  the  31st  of  July,  1834,  there  was  granted 
to  Madame  Pacheco  a  rancho  of  land,  "included 
between  the  Arroyo  de  las  Nueces  and  the  Sierra 
de  Golgones,  bounded  by  the  said  places,  and 
bounded  by  the  ranches  Las  Juntas,  San  Ramon, 
and  Monte  Diablo."  This  description  was  ae- 
coni])anied  by  a  diseno,  better  defining  the  ex- 
terior boundaries  than  usual.  But  the  grant 
has  the  following  condition,  amongst  others: 
"The  land  of  which  mention  is  made  is  two 
square  leagues,  a  little  more  or  less,  as  shown 
by  the  map  which  goes  with  the  espediente. 
^The  magistrate  who  may  give  the  pos-  [*926 
session  will  cause  it  to  be  measured  in  conform- 
ity with  the  ordinance,  for  the  purpose  of  mark- 
ing out  the  boundaries,  leaving  the  surplus 
which  may  result,  to  the  nation,  for  its  conven- 
ient uses." 

The  board  of  commissioners  held  that  this 
condition  must  govern  as  to  quantity,  and  de- 
creed two  square  leagues. 

In  the  district  court,  that  decree  was  re- 
versed, and  the  land,  as  above  described,  and  as 
it  is  represented  on  the  plan,  was  decreed  to  the 
claimants,  regardless  of  any  exact  quantity. 
From  this  decree  the  United  States  appealed. 
The  validity  of  the  grant  is  not  disputed;  the 
contest  respects  quantity  only. 

The  plan  presented  by  the  party,  and  referred 
to  in  the  grant,  will  furnish  a  guide  to  the  sur- 
veyor, as  respects  boundaries  within  which  the 
survey  shall  be  made.  But,  in  ascertaining  the 
quantity  intended  to  be  given,  we  think  neither 
the  general  description,  nor  the  call  for  "two 
square  leagues,"  found  in  the  condition  of  the 
grant,  can  be  relied  on,  as  they  are  inconsistent, 
and  plainly  contradict  each  other,  and  tiie 
adoption  of  the  one  must  necessarily  reject  the 
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other.  To  find  the  true  quantity  intended  to  be 
granted,  we  are  oompelled  to  rely  on  other  title 
papers  and  proofs. 

The  map  shows,  when  taken  in  connection 
with  the  evidence  of  witnesses,  explaining  its 
contents,  that  the  body  of  land  petitioned  for 
and  granted  was  something  more  than  two 
leagues  long,  and  about  two  leagues  wide.  To 
this  effect,  the  parol  evidence  is  conclusive;  and 
the  map  is  equally  so  on  its  face,  however  inac- 
curate it  may  possibly  be  found  when  the  ob- 
jects called  for,  and  laid  down  on  the  map,  are 
sought  on  the  ground.  Nothing  could  be  more 
manifest  than  that  the  grant  was  intended  to 
give  to  Madame  Pacheco  a  rancho  of  at  least 
two  leagues  on  each  side  line,  making  four 
leagues  in  superficies.  And  as  the  plan  is  part 
of  and  accompanies  the  last  title  paper,  we  feel 
bound  to  give  it  due  weight,  in  reaching  the  un- 
doubted equity  of  the  claim. 

This  court  is  not  dealing  with  a  legal  title; 
none  such  can  exist  until  there  is  a  survey,  the 
land  severed  from  the  public  domain,  and  the 

Eublic  title  transferred  by  a  final  grant  from  the 
United  States  into  private  ownership. 
227*]  •What  precise  tract  of  land  is  to  be  sur- 
veyed and  granted  to  Pacheco's  heirs,  "according 
to'the  principles  of  equity,"  must  be  ascertained 
in  this  proceeding,  to  the  end  that  the  United 
States  may  grant  the  legal  title,  in  satisfaction 
of  the  treaty ;  and  a  concession  by  leagues  being 
the  rule,  and  one  extending  to  indefinite  out- 
boundaries  the  exception,  we  hold  that  it  was 
intended  in  this  case  to  grant  equal  to  two 
leagues  square,  situate  within  the  given  out- 
boundary;  that  is  to  say,  four  leagues  in  one 
tract,  if  so  much  is  found  in  the  general  descrip- 
tion and  diseno. 

The  decree  of  the  district  court  i«,  therefore, 
reversed,  and  the  cause  remanded  to  that  court, 
to  he  further  proceeded  in,  according  to  this 
opinion. 


270*]   •HENKY  O.  CLARK,  Ira  Justin,  Jr., 
and  A.  Hyatt  Smith,  Plffs.  in  Err,, 

V. 

HENR'V  C.  BOWEN,  Theodore  McNamee,  Sam- 
uel P.  Holmes  and  Henry  L.  Stone. 

(See  8.  C.  22  How.  270-273.) 

Where  judgment  vacated,  original  indebtedness 

revived. 

The  state  court  properly  yacated  Its  own  Judg- 
ment, as  respected  the  two  partners,  Clark  and 
Justin,  after  Smith,  the  solvent  partner,  had  been 
released  from  it,  because  Clark  had  no  power  to 
bind  Smith  bj  the  confession ;  and  because  the 
goods  that  were  assigned  to  secure  the  judgment, 
Had  been  taken  by  a  previous  mortgage  of  them. 

Where  the  whole  arrangement  to  secure  a  debt 
was  in  effect  annulled,  the  original  indebtednoss 
stood  revived,  and  was  properly  enforced  by  the 
judgment  of  the  circuit  court. 

Argued  Feb,  tl,  1860.    Decided  Mar,  12,  1860. 

IN  ERROR  to  the  District  Court  of  the  United 
Stetes  for  the  District  of  Wisconsin. 
€t  appears  that  the  defendants  in  error,  who 
constituted  the  firm  of  Bo  wen  &  McNamee,  had 
22  How.  U.  S.,  Book  16. 


a  claim  for  goods  sold  and  delivered  against  the 
plaintiffs  in  error,  who  constituted  the  firm  of 
H.  0.  Clark  &  Co.  of  Janesville,  Wisconsin.  It 
was  agreed  between  Gilkison,  a  collecting  agent 
of  Bowen  ^  McNamee,  and  H.  0.  Clark  &  Co., 
Smith  being  absent  at  the  time,  that  H.  0.  Clark 
&,  Co.  would  confess  a  judgment  for  the  amount 
due,  and  make  an  assignment,  preferring  Bowen 
&  McNamee,  with  other  creditors  of  the  firm,  to 
secure  the  indebtedness.  This  was  done,  judg- 
ment being  confessed  in  Rock  county  circuit 
court,  before  the  return  of  Smith.  Gilkison 
thereupon  executed  to  H.  0.  Clark  &  Co.  a  re- 
ceipt which  admitted  payment  in  full  of  all 
prior  and  existing  indebtedness  and  canceled 
notes  which  had  been  given  by  Clark  &  Co.  to 
Bowen  &  McNamee.  Immediately  after  Smith's 
return,  on  August  17,  1854,  the  property  was 
taken  from  the  possession  of  Stevens,  the  as- 
signee, on  a  chattel  mortgage,  executed  by  H.  O. 
Clark  &,  Co. 

At  the  November  term  of  the  court,  on  tho 
application  of  Smitli,  who  was  the  only  respon- 
sible member  of  the  firm  at  that  time,  the  judg- 
ment was  vacated  as  to  him.  At  the  March 
term,  Bowen  &  McNamee  applied  to  have  the 
judgment  vacated  as  to  all  the  defendants,  in 
order  that  they  might  be  restored  to  all  the 
righto  that  they  had  before  the  judgment  was 
confessed  and  the  arrangement  made. 

On  July  6,  1855,  the  judgment  was  vacated 
by  order  of  the  court  as  to  all  the  defendants. 
On  or  about  August  29,  1854,  Bowen  &  McNa- 
mee, with  some  of  the  other  preferred  creditors, 
filed  a  bill  in  the  United  Stetes  district  court  for 
the  district  of  Wisconsin,  against  H.  0.  Clark, 
A.  Hyatt  Smith,  Ira  Justin,  Jr.,  Chas.  Stevens, 
and  others,  to  enforce  the  assignment. 

April  2,  1855,  Clark,  Smith,  and  Justin  filed 
their  answers,  denying  the  validity  of  the  as- 
signment. On  the  3d  day  of  November  term, 
1856,  the  bill  was  dismissed  without  prejudice. 
On  the  first  Monday  of  September,  1856,  the  dec- 
laration in  this  suit  was  filed  upon  eight  prom- 
issory notes,  which  had  not  been  delivered  up. 
After  various  proceedings  the  ease  was  tried, 
and  the  court  charged  the  jury  that  the  judg- 
ment confessed  and  entered  in  the  circuit  court 
of  Rock  county  was  valid,  and  the  notes  in  suit 
merged  in  it,  until  it  was  vacated  and  set  aside 
by  that  court.  ,  If  the  assignment  and  the  judg- 
ment were  objected  to  by  Smith  and  the  other 
parties,  and  the  assignment  rescinded  by  Smith 
and  these  other  defendants,  by  taking  back  the 
property,  the  original  debt  was  revived,  and  the 
receipt  is  not  a  bar  to  this  suit.  The  circuit 
court  of  Rock  county  had  the  power  to  vacate 
the  judgment  as  to  all  these  parties.  It  does 
not  appear  that  the  notes  in  suit  were  ever  given 
up  to  the  defendants.  The  exception  to  this 
charge  presents  the  principal  point  in  the  case. 

Messrs.  J.  H.  Knowlton,  J.  R.  DoolittlOt 
and  W.  P.  Fessenden,  for  plaintiffs  in  error: 

1.  The  instrument  canceling  the  notes  in  con- 
troversy, contained  a  sufficient  consideration  to 
make  it  bindfng. 

Miller  v.  Drake,  1  Cai.  45 ;  Pou^ell  v.  Broum, 
3  Johns.  100:  Forster  v.  Fuller,  6  Mass.  58; 
Overstreet  v.  Phillips,  1  Litt.  123;  Townsley  v. 
tiumralU  2  Pet.  182;  Lemaster  v.  Burckhart,  2 
Bibb.  30;  Seaman  v.  Seaman,  12  Wen4.  381; 
Randle  v.    Harris,   6  Yerg.   508;    Bampson  v. 
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Swift,  11  Vt.  315;  Huhhard  v.  Coolidge,  1  Met. 
93;  Chick  v.  Trevett,  20  Me.  462;  WaydeU  v. 
Lver,  3  Den.  410. 

When  judgment  by  confession,  or  otherwise, 
is  entered  against  one  or  a  part  only  of  a  part- 
nership firm,  it  is  an  extinguishment  of  the 
firm  liability,  and  it  is  quite  immaterial  that 
the  creditor  did  not  know  that  there  were  other 
members  of  the  firm,  against  whom  he  took  no 
judgment.  When  the  creditor  asks  for  and  ob- 
tains such  a  judgment  as  he  gets,  he  is  bound 
by  it,  and  he  cannot  enlarge  bis  rights,  so  as  to 
hold  others  originally  licu>le,  but  who  by  the 
judgment  are  discharged. 

Robertson  v.  Smith,  18  Johns.  459,  476,  484; 
Woodtcorth  v.  Spafford,  2  McLean,  168;  Wil- 
Unga  v.  Consequa,  1  Pet.  G.  0.  302;  see  Trafton 
V.  b\  8.  3  Sto.  C.  C.  646. 

One  of  two  partners  has  not  power  to  con- 
fess a  judgment  or  authorize  the  confession  of 
judgment  against  the  firm,  where  no  writ  has 
been  issued  against  both.  Such  judgment  is 
not  binding  on  the  one  who  does  not  act,  but  is 
binding  and  conclusive  on  the  one  who  does  act, 
and  he  cannot  have  it  set  aside. 

airard  v.  Btutse,  1  Dall.  119,  122;  Sloo  ▼. 
State  Bank  of  Illinois,  1  Scam.  428 ;  Barlow  v. 
Reno,  1  Blackf.  252;  Qrazehrook  v.  McCreedie, 
9  Wend.  437;  Crane  v.  French,  1  Wend.  311;  1 
Am.  I>!ad.  Cas.  448,  449. 

Taking  the  note  of  one  partner  for  a  liability 
of  the  firm,  is  a  valid  discharge  of  the  firm, 
-when  the  creditor  agrees  that  the  original  lia- 
bility shall  be  considered  paid,  and  cancels  or 
delivers  up,  or  agprees  to  deliver  up  or  cancel,  the 
evidences  of  the  firm  liability. 

This  is  the  ordinary  rule  upon  these  facts, 
other  than  the  particular  agreement.  The  in- 
tention of  parties  to  this  end  is  presumed.  1 
Smith  L.  C. — note  to  Cumber  v.  Wane,  391  to 
398. 

If  this  is  the  law  on  the  giving  the  note  of 
one  partner,  a  fortiori  must  the  giving  a  sealed 
warrant  of  attorney  to  confess,  and  the  actual 
confession  of  judgment  binding  upon  two  or 
three  members  of  the  firm,  and  taking  also  an 
assignment  of  property  to  a  trustee  for  t  ^o  ben- 
efit of  the  condition,  be  a  discharge.  Such  is  the 
case  at  bar. 

There  is  no  pretense  that  any  of  the  defend- 
ants practised  fraud  upon  Oilkison.  There  was 
no  mistake  even,  unless  perhaps  Gilkison,  the 
agent,  may  have  mistaken  the  law  as  to  whether 
Smith  would  be  bound  by  the  judgment  con- 
fessed. There  can  be  no  doubt  about  the  inten- 
tion of  the  plaintifTs  to  cancel  the  notes.  For 
such  mistakes  of  law,  the  defendants  in  error 
can  have  no  relief. 

Hunt  V.  Rousmaniei\  3  Mas.  294;  1  Pet.  1; 
Bank  V.  S.  v.  Daniel,  12  Pet.  32;  Champlin  v. 
Laytin,  18  Wend.  417;  Shotwell  v.  Murray,  1 
Johns.  Ch.  616;  I/yon  v.  Richmond,  2  Johns.  Ch. 
51 ;  Storrs  v.  Baker,  6  Johns.  Ch.  169;  Clarke  v. 
Butcher,  9  Cow.  674,  681 ;  Gilbert  v.  Gilbert,  9 
Barb.  5.32;  Arthur  v.  Arthur,  10  Barb.  9,  16. 

The  voluntary  setting  aside  of  their  judgment 
as  to  the  other  two  defendants  without  the  con- 
sent of  Smith,  would  not  revive  the  liability 
against  him. 

Willett  V.  Forman,  3  J.  J.  Marsh,  292;  Street 
V.  MuHiji,  5  Blackf.  663;  ManvUle  v.  Gay,  1 
Wis.  260. 
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Messrs.  William  P.  Lymde  and  B.  K. 
Miller,  for  defendants  in  error: 

The  court  entering  the  judgment  had  vacated 
it  and,  therefore,  the  promissory  notes  still  in 
possession  of  the  plaintiffs,  uncanceled,  were 
still  valid,  and  plaintiffs  were  entitled  to  recov- 
er upon  them. 

Whether  the  state  court  erred  in  vacating  the 
judgment,  this  court  will  not  inquire;  it  is 
enough  that  the  judgment  was  vacated  by  th« 
court  in  which  it  was  entered. 

A  receipt  may  be  contradicted  or  explained. 

Graves  v.  Key,  3  B.  &  Ad.  318;  Harden  v. 
Gordon,  2  Mas.  561 ;  Chunn  v.  McC arson,  2  Dev. 
Ch.  73;  Fuller  t.  Crittenden,  9  Conn.  401;  1 
Greenl.  Ev.  $  305;  1  Cow.  &  H.  n.  to  Phil.  Ev. 
381 ;  2  Cow.  &  H.;  n.  to  Phil.  Ev.  581. 

Mr.  Justice  Catron  delivered  the  opinion  of 

the  court: 

We  deem  it  to  be  a  matter  not  open  to  con- 
troversy in  this  suit,  that  the  state  court  of 
Rock  county  properly  vacated  its  own  jud^pnent, 
as  res])ected  Clark  and  Justin,  after  Smith,  the 
solvent  partner,  had  been  released  from  it — ^be- 
cause Clark  had  no  power  to  bind  Smith  by  the 
confession ;  and  secondly,  because  the  goods  that 
were  assigned  to  a  trustee  to  secure  the  judg- 
ment had  been  taken  from  the  assignee,  by  a 
previous  mortgage  of  them. 

The  following  admission  is  found  in  the  bill 
of  exceptions,  and  is  conclusive  of  the  merits 
of  this  controversy: 

"It  is  conceded  by  defendants,  that  the  judg- 
ment in  the  circuit  court  was  confessed  at  the 
time  of  the  execution  of  the  assignment,  and 
that  the  assi^ment  was  to  secure  the  judgment, 
and  the  judgment  and  assignment  were  the 
mode  adopted  to  secure  the  plaintiff's  debt;  and 
that  Clark  executed  the  assignment  and  jud^ 
ment  for  Smith." 

Tlie  whole  arrangement  to  secure  the  deht  b«- 
ing,  in  effect,  annulled,  the  original  indebt€dnes9 
stood  revived,  and  was  properly  enforced  by  the 
judgment  of  the  circuit  court,  which  ic#  ortfor 
shall  be  affirmed. 


•THE  UNITED  STATES,  AppU^    [*87^ 

V, 

RAFAEL  GARCIA. 

(See  8.  C  22  How.  274-282.) 

Mexican  claim  rejected  for  wan$  of  grwti. 

Where  claimant  obtained  an  order  of  Qovemor 
Mlcheltorena  to  search  after  land  and  to  take  pos- 
session of  it  while  the  usual  procedure  was  belnic 
prosecuted,  and  the  claimant  selected  a  tract  aod 
occupied  and  improved  it,  and  solicited  a  grant, 
and  the  governor  referred  the  petition  to  the  alcalde 
for  the  UHURl  informe,  and  this  oonstitntes  all  the 
evidence  of  title  produced  by  the  claimant,  and 
no  grant  was  obuined ;  held,  that  the  claim  should 
be  rejected. 

Argued  Feb.  9,  1860.    Decided  Mar,  12,  1860. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Osli- 
tornia. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  eoart. 

es  v.  f^ 
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Meura,  J.  8.  Blaok,  Aiiy,  Qen,,  and  E.  jML 
Stantom*  for  appellants: 

The  board  of  land  oommisBioners  rejected 
the  daim  unanimously.  Jud^  Hoffman  deliv- 
ered an  opinion  concurring  with  the  board,  but 
Judge  McAllister  decided  in  favor  of  the  claim- 
ant, expressing  "considerable  doubt''  of  its  legal 
justice.  The  United  States  have  appealed.  Wc 
ask  the  court  to  reverse  the  decree  of  confirma- 
tion and  reject  the  claim,  upon  the  ground  that 
there  is  aMolutely  no  title  whatever.  A  gov- 
ernor of  the  department  in  1844  gave  the  claim- 
ant a  passport,  so  that  he  rai^ht  go  out  and  himt 
for  nine  leagues  of  land,  and  if  he  should  hap- 
pen to  find  any,  gives  him  authority  to  take  pos- 
session of  it  until  a  title  could  be  made  out. 
The  claimant  now  says  that  he  did  happen  t-o 
find  exactly  nine  leagues  of  land,  but  he  did  not 
report  to  the  governor  who  gave  him  the  roving 
commission,  under  which  he  was  traveling  when 
he  made  the  discovery.  He  waited  nearly  two 
years,  until  another  governor  came  into  office, 
and  then  he  did  proceed  according  to  law,  by 
presenting  a  petition  and  doin^  whf2b  the  regula- 
tions of  1828  require.  Nor  did  he  ask  for  any 
definite  action.  The  order  of  the  governor  was 
as  vague  as  the  petition.  It  was  simply  an  or- 
der that  the  alcalde  of  San  Rafael  migtit  report. 
The  alcalde  made  report,  and  in  t£at  report 
falsely  stated  that  the  land  had  been  previously 
granted  to  the  claimant  by  Micheltorena,  and 
added,  somewhat  paradoxically,  that  it  did  not 
belong  to  any  private  individual,  on  account  of 
its  distance  from  the  frontier.  Slight  evidence 
of  occupancy  is  added  to  this,  and  there  rests 
the  case. 

Not  a  single  provision  contained  in  the  act  of 
1824«  or  in  the  re^ilations  of  1828,  has  been 
complied  with  or  followed  in  all  this  business. 

The  claim,  under  such  a  title  as  this,  is  so  pre- 
posterous, that  it  is  impossible  to  argue  against 
it  with  any  sort  of  seriousness.  It  never  was 
regarded  as  a  title  by  the  Mexican  government. 
There  was  no  eapediente  on  file.  The  papers  are 
all  produced  from  the  private  custody  of  the 
claimant  himself.  There  is  no  trace  of  the  pro- 
ceeding to  be  found  anywhere  upon  record.  The 
genuineness  of  the  papers  is  extremely  doubtful. 

If  anything  were  wanting  to  expose  this  claim 
to  further  contempt,  it  mi^t  be  found  in  Mich- 
eltorena's  prodamation  of  Dec.  16,  1844,  where- 
in he  states  exacthr  how  he  was  emploved  on 
the  15th  of  November,  the  day  upon  which  his 
passport  to  Garcia  is  dated. 

The  seal  affixed  to  Midieltorena's  letter  is  a 
manifest  forgery. 

Meaart,  Calliaiui  Benl&am  and  F.  liar- 
bury,  for  appellee : 

The  case  presents  two  questions: 

1.  Was  there  a  contract  between  the  daimant 
and  the  Mexican  government;  and  if  so,  what 
was  it? 

2.  If  there  was  such  a  contract  as  daimant 
pretendf,  had  the  governor  power  to  make  it? 

Ist.  It  is  conceded,  for  the  sake  of  argument, 
that  there  are  no  express  words  of  grant  in  the 
decree  of  Midieltorena;  but,  at  the  same  time, 
we  think  the  decree  furnishes  proof  enough  to 
display  an  agreement  between  the  government 
and  the  petitioners. 

On  this  point  the  eounsd  dted  6  Pet  738;  7 
Granch,  231  ^ 
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The  gift  was  a  general  one,  but  it  became  par- 
ticular when  it  was  located,  and  the  plan  was 
presented. 

Frimont'a  Oaae,  17  How.  660;  Clark'a  Caae, 
0  Pet.  169. 

If  the  decree  was  a  grant,  as  we  think  it  too 
plainly  was  to  require  the  aid  of  construction, 
without  doubt  the  governor  was  bound;  but  if 
it  was  no  more  than  a  promise  to  grant,  he  was 
equally  bound.  Selection,  occupation,  eligibil- 
ity, services  rendered,  petition  with  a  plan, 
were  a  price— commanded  an  equivalent. 

See  case  of  Chouteau*8  Heira,  9  Pet.  141 ;  see, 
also,  10  Pet.  310,  315,  336,  340;  12  Pet.  434;  15 
Pet.  220;  11  How.  63, 115;  12  How.  434,  437;  14 
How.  191. 

2d.  If  there  was  such  a  contract  as  claimant 
pretends,  had  the  governor  power  to  make  it? 

If  it  was  a  grant,  he  had  the  power.  If  it 
was  only  a  promise  to  make  a  erant,  he  had 
the  power  also.  It  was  necessarily  involved  in 
the  general  and  complete  power  he  had  over  the 
subject-matter.  His  own  construction  of  the 
law  conferring  his  powers,  is  conclusive. 

FrimonVa  Caae,  17  How.  551,  562. 

We  maintain  there  is  title;  legal,  perhaps; 
certainly  equitable.  We  care  not  to  debate  as 
to  its  dignity,  since,  for  all  purposes  connected 
with  this  quaai  litigation  with  the  government, 
an  equitable  title  is  as  good  as  a  legal  title.  We 
think  a  promise  of  title  is  import^  at  least,  in 
the  authority  to  select,  occupy  with  property 
(cattle),  and  hold  possession  of  a  tract,  while 
the  procedure  (to  obtain  a  titulo)  was  being  had 
on  the  presentation  of  the  requisite  diaeno;  and 
that  this  promise  of  performance  of  the  condi- 
tions of  the  decree  and  of  the  law  being  shown, 
entitles  the  claimant  to  a  confirmation.  He  has 
held  this  land  for  sixteen  years — save  some 
parts  from  which  he  has  been  forcibly  ejected. 

The  delay  should  not  provoke  remark.  There 
was  no  hurry.  He  was  occupying  the  land  dur- 
ing the  two  years,  whidi  was  all  the  govern- 
ment wanted.  He  had  no  reason  to  antidpate 
the  change  of  flags. 

Every  provision  but  obtaining  the  titulo  and 
the  approval  of  the  departmental  assembly,  was 
complied  with.  There  was  a  petition  with  a 
diaeno;  there  were  cultivation  and  improve- 
ment; there  was  at  least  an  implied  order  or 
promise  to  issue  the  titulo. 

The  proceeding  was  substantially  the  same 
as  the  one  most  usual ;  the  difference  was  in  fa- 
vor of  the  government.  Usually  the  grant  was 
upon  conditions  subsequent;  here  they  were  to 
be  performed  in  advance  of  the  titulo.  Custom 
and  usage  were  well  followed.  The  proceeding 
had  not  arrived  at  the  stage  of  record. 

Mr.  Justice  Catron  ddivered  the  opinion  of 
the  oourt: 

The  question  in  this  case  is,  whether  the  land 
claimed  was  private  property  when  we  acquired 
California  by  treaty,  or  whether  it  then  was  part 
of  the  public  domain  of  Mexico,  and  now  be- 
longs to  the  public  lands  of  the  United  States. 

1.  If  it  was  private  property,  it  must  have  be- 
come so  by  the  grant  of  a  vested  interest,  that 
was  good  in  equity ;  made  by  the  granting  pow- 
er in  the  territory  of  California,  being  author- 
ized to  exerdse  the  sovereign  power,  as  no  other 
authority  could  devest  the  public  title. 
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2.  If  the  land  in  dispute  was  acquired  by  the 
United  States,  as  public  property,  then  the 
courts  of  justice  have  no  jurisdiction  of  the  sub- 
ject-matter, and  cannot  interfere.  This  is  a 
postulate,  not  open  to  controversy.  United 
Btatea  v.  Forbes,  15  Pet.  182. 

That  the  Mexican  authorities,  exercising  the 
granting  power  in  California,  conferred  no  title 
on  Garcia,  we  think  satisfactorily  appears,  for 
the  reasons  set  forth  in  the  opinion  of  Judge 
HoiTman,  delivered  in  the  district  court,  and 
found  in  the  records,  the  most  material  parts  of 
which  opinion  we  adopt.  The  district  judge 
says: 

"In  support  of  his  claim,  the  appellant  ex- 
hibits an  order  of  Micheltorena,  dated  Novem- 
ber 15,  1844,  which  is  as  follows:  'According 
to  your  memorial  of  the  14th  instant,  you  ask 
for  the  grant  of  a  passport  to  penetrate  into  the 
points  of  the  coast  on  the  northern  line  of  this 
country,  with  the  object  of  locating  a  tract  of 
land  of  the  extent  of  eight  to  nine  leagues,  since 
that  which  you  now  occupy  with  your  personal 
property  is  so  limited.  By  this  order,  you  are 
empowered  to  appear  before  the  military 
281*]  *commanding  authority  of  that  frontier, 
in  order  that,  after  an  examination,  you  may 
proceed  to  your  research  after  the  tract  of  land 
you  ask  for,  as  a  recompense  for  the  services 
rendered  by  you  to  the  nation. 

"  'If  you  should  happen  to  select  any  tract  of 
land,  you  are  empowered  to  occupy  it  with  your 
said  property,  and  to  take  possession  of  it  while 
the  usual  procedure  is  being  prosecuted,  pre- 
senting the  requisite  sketch. 

"  'God  and  liberty. 

"Manuel  Micheltorena. 

•"Monterey,  November  16,  1844. 

"  'To  Don  Rafael  Garcia,  at  his  rancho,' 

"Availing  himself  of  the  permission  thus 
granted,  the  claimant  appears  to  have  selected 
a  tract  of  land,  and  to  have  occupied  and  im- 
proved it  to  some  extent.  No  steps,  however, 
were  taken  by  him  to  obtain  a  title  until  March 
4th,  1846,  when  Garcia  addressed  a  petition  to 
Gov.  Pico,  in  which,  after  referring  to  the  order 
of  Micheltorena,  he  solicits  a  grant  of  the  land. 
Gov.  Pio  Pico,  by  a  marginal  order,  dated  April 
7th,  1846,  referred  the  petition  to  the  alcalde  of 
San  Rafael,  for  the  usual  informe.  On  the  29th 
of  April,  1846,  the  alcalde  reported  that  the  land 
did  not  belong  to  any  private  individual.  The 
foregoing  constitutes  all  the  evidence  of  title 
produced  by  the  claimant.  It  is  not  pretended 
that  any  grant  was  ever  issued  for  the  land,  or 
that  any  further  action  whatever  was  taken  by 
Pio  Pico  on  receiving  the  alcalde's  informe. 
Whether  he  determined  not  to  grant  the  land, 
or  whether  he  omitted  to  do  so  in  consequence  of 
the  distracted  condition  of  public  affairs,  we  are 
ignorant.  One  fact  is  clear:  no  grant  was  ob- 
tained by  the  claimant. 

"A  mere  petition  to  search  for  land,  such  as 
that  given  to  the  present  claimant,  finds  no 
place  in  the  Mexican  system. 

"The  application  of  Garcia  to  Micheltorena 
was  for  a  passport  to  enable  him  to  search  for 
land.  In  granting  this,  and  also  the  permission 
to  put  his  cattle  upon  the  tract  he  might  select, 
Micheltorena  in  no  respect  bound  himself  or  his 
successors  to  issue  a  final  title.  Such  seems  to 
b%ve  been  the  view  of  Pio  Pico  and  the  claim- 
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ant  himself,  for  a  petition,  aeeompanied  fay  the 
usual  diaeno,  is  formally  presented  to 
•that  officer,  and  by  him  referred,  for  in-  [*288 
formation,  as  in  other  cases. 

"If  this  claim  is  to  be  confirmed^  every  pro- 
visional license  or  permission  temporarily  to  oc- 
cupy land  must  be  held  to  constitute  an  equi- 
table title,  provided  the  claimant  has  availed 
himself  of  the  permission — a  ruline  which 
would  astonish  no  one  more  than  the  old  inhab- 
itants of  the  country,  by  whom  the  importance 
of  obtaining  a  'title'  from  the  governor  was  well 
understood. 

"For  aught  we  know,  Pio  Pico,  when  the  peti- 
tion was  subsequently  presented,  found  it  in- 
expedient to  grant  the  Land;  and  if  the  claim- 
ant, under  a  mere  permission  to  occupy  it  with 
his  cattle,  has  built  a  house  upon  it,  and  for 
two  years  omitted  any  effort  to  procure  a  title, 
he  must  attribute  the  loss  of  the  land  to  his  own 
neglect." 

The  board  of  commissioners  unanimoualy  re- 
jected the  claim,  from  whose  decision,  Gkircia, 
the  claimant,  appealed  to  the  district  court. 
There  the  judgment  of  the  board  was  reversed, 
on  a  division  of  opinion,  and  a  decree  entered, 
confirming  the  claim,  probably  with  a  view  o^ 
transmitting  the  case  to  this  court  for  final  de- 
termination. 

For  the  reasons  above  stated,  it  is  ordered 
that  the  decree  of  the  district  court  be  reversed. 
And  the  court  below  is  directed  to  dismiss  the 
petition;  for  which  purpose  the  eause  is  re- 
manded. 


♦THE  UNITED  STATES,        [*286 

V. 

THE  WIDOW,  HEIRS,  and  EXECUTORS  OP 
WILLIAM  E.  P.  HARTNELL,  Deceased. 

(See  8.  C.  22  How.  28e-280.) 

California  governor  can  only  grant  eleven 
lecLgues  to  one  person — grant  must  he  con- 
curred in  by  departmental  assembly. 

Under  the  law  of  1824,  the  governor  of  Califor^ 
nia  had  no  power,  in  1844,  to  erant  gratuttoualy,  for 
the  purposes  of  tillage,  inhabitancy,  and  pasturage, 
more  than  eleven  leagues  of  land  to  any  one  per- 
son, although  it  might  be  in  different  tracts. 

The  public  domain  was  the  property  of  the  Mexi- 
can nation.  The  governors  of  Caliiomia  do  not 
show  that  they  did  represent  the  nation,  so  as  to 
conclusively  bind  it ;  to  have  this  effect,  the  govern- 
or's grant  must  have  the  concurrence  of  the  de- 
partmental deputation. 

The  assembly  was  the  controlltaig  power,  and 
could  preform  or  nullify  the  governor's  grant. 

Argued  Feb,  2S,  ISSO.   Decided  Mar.  12,  1860. 

APPEALS  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court 

Messrs.  J.  S.  Black,  Atty,'Gen.,  and  E.  !!• 
Stanton,  for  the  United  States. 

Mr.  Call&onn  Benl&am,  for  claimants: 

I.  The  court  will  not  go  behind  the  ^rant  of 
the  cosumnes,  to  entertain  the  questKm  Ykoe 
much  land  Hartnell  had  received,  because  the 
recitals  of  the  grant  show  that  the  law  wis 
satisfied.    The  grant  is  a  judgment   upon  all 
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questions  of  law  and  fact,  involved  in  the  trans-  land,  cannot  be  entertained  as  evidence  for  that 
action  which  it  consummated.  The  Mexicans  purpose.  It  is  dehors  the  patent  for  the  co- 
al ways  considered  the  granting  of  lands  an  ad  aumnes  land.  If  our  patent  for  cosumnea 
judication;  they  habitually  spoke  of  them  when  granted  more  than  eleven  leagues,  then  the  11- 
granted  as  terrenos  adjudtcandoa,  legality  might  be  considered;  but  being  legal 
11.  But  if  the  court  do  entertain  the  question,  on  its  face,  it  cannot  be  invalidated  but  by 
we  say :  j  udgment  in  denouncement,  or  oflBce  found.    Our 

1.  The  maximum  restriction    found    in    the  nl legation  thnt  we  had  more  land  has  no  efTecty 
12th  section  of  the  colonization  law  of  1824,  has  for  the  question  is  not  involved  in  the  case, 
only  the  efTect  of  forbidding   the   granting   of  4  Bibb,  330;  7  B.  Mon.  81. 

more  than  eleven  leagues  in  one  grant.  0.  The  grant  must  be  confirmed,  because  the 

2.  The  maximum  restriction  did  not  curtail  court  cannot  know  whether  the  grant  for  Todo9 
Micheltorena's  power.  That  power  was  ex-  Santos  y  Ran  Antonio  will  be  confirmed  or  not. 
traordinary,  and  extended  beyond  what  the  law  7.  The  maximum  restriction  did  not  affect 
of  1824  gave;  it  applied  expressly  to  coloniza-  the  validity  of  the  grant.  Xo  invalidity  could 
tion,  and  was  co-extensive  with  that  of  Santa  attach  to  the  grant  as  affecting  any  particular 
Anna,  which  was  de  facto,  if  not  de  jura,  die-  portion  of  the  land,  until  some  proceeding 
iatorial.  diminishing  the  quantity  and  segregating    the 

3.  The  estate  was  only  voidable  at  the  worst,  portion  withdrawn  from  the  residue,  was  had. 
It  cannot  be  avoided  in  this  proceeding.  Every  8.  The  maximum  restriction  did  not  apply  to 
right  or  title  unimpaired  at  date  of  cession  is  Mexican  citizens. 

protected.  We  submit,  the  decree  must  be  reversed,  and 

Act  March  3,  1851,  SS  8,  11.  the  grant  confirmed  for  the  whole  quantity  of 

In  view  of  this  point,  it  may  be  said  the  es-  the  land  claimed  in  the  oosumnes  tract, 
tate  did  not  vest  so  far  as  the  supposed  excess 

is  concerned,  but  this    <»nnot    be    maintained.  ^^  Justice  Catron  delivered  the  opinion  of 

The  governor  granted.    The  idea  that  the  de-  ^^^  court* 

wirtmental  or   the   supreme   government   par-  Hartnel'l  got  a  grant   from    Governor   Alva- 

ticipated  m  that  function,  is  a  l»ld  attempt  to  ^^^^   dated  June  28,  1841.  for  a  body  of  land 

engraft  upon  the  regulations  of  1828,  what  mere  lying  in  Lower  California.       The    quantity    is 

inspection  of  the  text  will  show  has  no   place  not  specified  in  the   grant,   the   out-boundaries 

there  and  what  construction  m  the  most  liberal  ^^.    Q      designated? 

spirit,  can  never  authorize.  ^^  November,  1844,  he  obtained  another  grant 

See  Frimonty  0a9e,  17  How.  (68  U.  S.)  669.  ^^^  ^1^^^^      ^^^^  1         es,  lying  in  Upper  Cali- 

The  land  being  once  vested,  the  vote  by  the  j^^^j^      potli  claims  were  duly  set  forth  in  a 

departmental  assembly  was  ineffectual  to  devest  ^ition  seeking  confirmation,  before  the  board 

it.     The  concurrence  of  the  supreme  government  J^  ^^^^  commissioners,  and  they  were  confirmed, 

was  necessary.        -^  ^t   a    /lo  tt       x   t    /t  with  modifications— the  lower  grant  to  the  ex- 

^^f*!?*^*  ^^?'T^fl  y1Q®^^^^^^^•^  ^'  ^*^'  tent  of  Ave    leagues,    and   the   upper    for    six 

vanfes*  Case,  69  U.  S.  (18  How.)  656.  leatrues 

There  rtiould  have  been  an  inquest  of  office.  ^^^^  ^^.^  ^^^^  the  parties   appealed,   and 

If  the  right  to  avoid  passed  by  a  conquest  or  brought  their  cause  to  tte  district  court,  held 

cession,  whichever  it  be  held  to  have  been,  we  ^^  ^^  Francisco.    That  court,   sitting  in   the 

have  no  machmenr  by  which  to  effectuate  it.  district,  had  no  jurisdiction  to  re-examine 

2Cal.  669;  6  Cal.  378.  .    ^    ^      ^,         ^      .  the  judgment  of  the    board,    as    respected    the 

The  prcK»edings  authorized  by  the  act  of  jeacries  confirmed  in  the  district  of  Lower  Cali- 
March  3,  1851,  are  m  no  respect  in  the  nature  ^^^.^j^  ^^^  ^^  ^^  ^^^^^  t^^^^t,  the  appeal  was  dis- 
of  an  inquest  of  office.  Were  such  the  case,  the  jag^^,  and  therefore  that  title  sUnds  con- 
United  States  would  be  the  actors.  Ilrmed 

We  invoke  no  equity  power  for  the  confirma-  ^.j^^;^  ^j      ^^^^  appeals,  the  question  arises 

tion  of  our  title.      Our  title  is  a  legal  title,  by  ,          whether  the  upper  grant  should  be  con- 

which  we  on  recover  in  ejectment.  ;^  ^      ^j^  ,^          ^^  for  'eleven^  [•280 

We  ask  the  court  to  ascertain  and  settle  it  ^  ^  ^^    governor  calling  for  the  latter 

not  to  confirm  it,  in  the  strict  legal  sense  of  ^°®  ^r^^  "*  ''"''  ^                        *^ 

that  word.     We  want  no  additional    title,    no  ^^  Strict  court  adjudged  six  leagues  as  the 

additional  patent.         .        .,  ,,                ,  ^^rooer  quantity;  and  on  this  single  point  the 

4.  The  estate  is  not  voidable  now,    in    any  Proper  mmutiY,  »                 ^^^f j^  i^Lc,  uniiu. 
proceeding.     The  law  by  which  it  could  have  f  "^«  «>J"f »  ^^*<>^^  "t7^  ?„P.ii  L tw  rf»^U 
Ci  avoiSed,  is  abrogate.     It  was  political  in  ^ed  with  the  decree  below  »^  *1\^^^^^  "/P^^^^^ 
its  nature,  aid  was  abrogated  upon  the  cession.  ^  Tlie  narrow  question  is,  H^^^JJ^^^/j^/^^^^^^ 

6.  The  ^ant  must  be  confinAed  for   all  the  Cahfonua  power,  m  1844   to  ^j^^t  g-^Rt^^^^ 


land.^  It  Ta  pa  en t.  ItTn  oTy  Z  ^litra-  1^^  for  the  purpose,  of  tillage  inhabita-y^^^^^^ 
dieted  by  matter  of  record.  There  is  no  matter  pasturage,  more  than  eleven  1-apues  of  land  to 
^x Ja    «,v:«i,    !,-„    ♦».-♦    oflr^nf      TKo    «««.    any  one  person  ?     Section  12  of  the  law  of  18Z4 


ter  of  record,  is  not  eltectual  to  coniraaict  u,  ^t  "»*e""*-  »""-»  .  ,''.    ,    ^„;o;„« 

because  that  act  is  not  competent  to  devest  the  "^J  \rrigable,  and  s,x  for  stock  rais  ng 
^^^g                                      *^  Both  titles  of  Hartnell  were  brought   before 

The  other  patent  {for  Todos   Santos  y   San  (he  departmental  assembly.     That    body    held 

Antonio),  which  disclosed  the  fact  that  Hart-  the  law  to  be,  that    ^he    governor    could    not 

nell  had  already   received   a  large  quantity  of  "unite  m  the  same    hand      more   than    ele>^ 
22  How.  ^*' 
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leagues,  although  it  might  be  in  difTerent 
tracts;  and  so  reported  to  him. 

The  public  domain  was  the  property  of  the 
Mexican  Nation,  and  those  who  were  enabled  to 
displace  that  title,  separate  portions  of  it  from 
the  public  lands,  and  vest  such  portions  into 
individual  proprietors  by  perfected  titles,  could 
only  do  so  in  the  exercise  of  sovereign  power, 
because  the  public  title  was  a  sovereign  right; 
and  agents  who  assumed  to  exercise  this  au- 
thority must  show  that  they  represented  the 
nation.  The  governors  of  California  do  not 
show  that  they  did  represent  the  nation,  so  as 
to  conclusively  bind  it;  to  have  this  effect,  the 
governor's  grant  must  have  the  concurrence  of 
the  departmental  deputation.  It  follows,  that 
the  assembly  was  the  controlling  power,  and 
could  reform  or  nullify  the  governor's  grant; 
and  having  reformed  it  to  the  extent  of  five 
leagues  in  the  case  before  us,  the  claimant  came 
in  under  the  treaty  of  peace  with  Mexico,  hav- 
ing no  interest  in  these  five  leagues.  8  How. 
303,  304. 

We  have  no  doubt  that  the  departmental  as- 
sembly, the  board  of  commissioners,  and  the  dis- 
trict court,  construed  the  law  of  1824  (section 
12)  correctly,  atid  order  the  decree  heUno  to  he 
affirmed  in  aU  its  parts. 


290»]  ♦THE  EXECUTORS  AND  HEIRS  OF 
AUGUSTIN  DE  YTURBIDE,  Deceased, 
Appts,, 

V, 

THE  UNITED  STATES. 

f  See  B.  C  22  How.  29<K-298.) 

Oowrt  hound  hy  statute,  as  to  grant — and  as  to 
appeal — cannot  add  saving  clause  to  statute— 
aet  mandatory. 

Where  an  entry  Is  required  bv  statute  to  be  on  a 
condition  expressed,  the  court  is  bound  by  the 
statnte. 

Where  the  language  of  the  act  of  August  81.  1862. 
it.  "the  appeal  shall  be  considered  as  dismissed/^ 
where  the  notice  Is  not  filed  as  required,  the  court 
cannot  say  It  shall  not  be  so  considered. 

If  there  is  no  saving  clause  In  the  statute,  the 
court  cannot  add  one  on  equitable  grounds. 

The  act  of  August  31,  1852,  as  to  appeals  from 
the  board  of  commissioners.  Is  mandatory  on  the 
court,  and  authorizes  the  exercise  of  no  discretion. 

Argued  Feh.  28,  1860.    Decided  Mar.  It,  1860. 

APPEAL  from  the  District  Ckrart  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  history  of  the  case  and  a  statement  of  the 
facts  appear  in  the  opinion  of  the  court. 

Mr,  M.  Blair,  for  appellants: 

Tlie  district  court  dismissed  the  appeal  on  the 
ground  that  its  own  order,  allowing  the  notice 
of  appeal  to  be  filed  nunc  pro  tunc,  was  void. 

I  contend  that  this  order  was  not  invalid. 
The  language  of  the  statute,  that  "the  appeal 
shall  be  considered  as  dismissed"  in  case  the 
notice  is  not  filed  as  required,  is  directory  mere- 
ly. It  prescribes  a  rule  as  to  the  time  of  filing 
%  paper  in  the  progress  of  a  oaus^  and  such 
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rules  are  directory  merely,  and  are  never  con- 
strued to  prohibit  the  filing  of  the  papers  after 
the  time  limited,  and  before  the  aoverse  party 
has  taken  advantage  of  the  omission. 

O'TIara  v.  Kieury,  1  Sand.  665 ;  OooJb  v.  For- 
rest, 18  111.  581;  Wood  v.  Fohes,  5  Cal.  62;  1 
Barb.  478 ;  3  Rich.  60 ;  9  Ala.  399 ;  1  Brev.  203. 

The  suit  was  instituted  and  notice  ffiven  of 
its  pendencv  to  the  United  States,  by  ffling  the 
transcript  from  the  record  of  the  board  of  com- 
missioners. 

U.  8.  V.  Ritchie,  58  U.  S.  (17  How.)  534. 

The  court  bein|^  thus  possessed  of  a  cause 
which  it  was  required  to  dispose  of  on  the  prin- 
ciples of  equity,  was  authorized  to  permit  a  pro- 
ceeding required  in  the  subsequent  progress  of 
the  cause,  to  be  taken  nunc  pro  tutic,  for  good 
cause  and  in  aid  of  the  ends  of  justice.  That  pro- 
ceeding was  alto^ther  formal,  and  occasioned 
no  surprise  or  injury  to  the  adverse  party,  and 
it  would  be  against  the  whole  spirit  of  the  act 
which  required  the  courts  to  deal  with  the 
rights  of  the  claimants  according  to  the  princi- 
ples of  equity,  as  well  as  against  the  ordinary 
rules  of  practice,  to  hold  that  the  order  in  re- 
lation to  it  was  void. 

The  eround  upon  which  the  commissioners 
rejected  this  claim  is^  that  it  was  not  located 
till  after  the  change  of  government.  This  ob- 
jection was  overruled  by  this  court,  in  Ruther^ 
ford  V.  Oreen^s  Heirs^  2  Wheat.  196;  in  Fre- 
mont v.  The  U.  S,  58  U.  S.  (17  How.)  567,  and 
in  Bissell  v.  Penrose,  8  How.  317. 

Messrs,  J.  8.  Black,  Atty.-Oen.,  and  E.  IL 
Stanton  for  appellees. 

Mr.  Justice  McLean  delivered  the  (pinion  of 

the  court: 

This  is  an  appeal  from  the  district  court  of 
the  United  States  for  the  northern  district  of 
California.  A  grant  of  twenty  leagues  square 
of  land,  equal  to  four  hundred  square  leagues, 
was  made  by  the  supreme  government  of  Mexico 
to  President  Yturbide,  to  l^  located  in  Tejuis,  on 
the  25th  February,  1822,  "in  recompense  for  his 
high  merit,  in  having  achieved  the  independence 
of  his  country." 

In  1835,  the  Congress  of  Mexico  authorized 
his  heirs  to  locate  the  land  in  New  Mexico,  or 
in  Upper  or'  Lower  California.  On  the  80th  of 
February,  1841,  it  was  decreed  b^  the  President 
that  the  land  should  be  located  in  Upper  Call* 
fomia;  and  on  the  5th  of  June,  orders  were 
fi^ven  by  the  President  to  the  governor  of  Cali- 
fornia to  assign  the  land  selected  by  Salvador 
de  Yturbide,  one  of  the  heirs,  in  falfillteent  ol 
the  grant,  and  the  order  was  duly  receiired  by 
Pio  Pico;  but  *when  Salvador  was  [*29i 
near  Mazatlan,  en  route  for  California,  to  locate 
and  take  possession  <ff  the  land,  he  found  that 
port  in  rebellion,  and  was  obliged  to  return  to 
Mexico. 

The  claimants  took  no  further  proceedings 
till  after  the  close  of  the  war  with  the  United 
States,  and  Congress  had  passed  laws  to  carry 
into  effect  the  trealy  stipulations.  They  pro- 
ceeded then  to  locate  the  claim  on  the  tiact  de- 
scribed on  the  map,  and  presented  their  petitica 
to  the  board  of  commissioners,  askinff  f6r  the 
confirmation  of  the  grant.  The  board  rejected 
the  claim,  on  the  ground  that  it  had  not  be« 
located  prior  to  the  change  of  government. 

An  appeal  'was  taken  to  the  district  tonri, 

68  v.  S. 


1859.                                       Unhxd  States  y.  De  Habo'b  Heibs.                                  20S-2M 

under  the  act  of  1852 ;  but  the  counsel  of  appel-  THE  UNITED  STATES,  AppU^ 

lantfi,  being  detained  from  home   by    sickness,  v, 

-did  not  file  the  notice,  directed  by  the  act  to  be  THE    HEIRS    OF    FRANCISCO    DE    HARO, 

^ven  within  six  months.     Before   any  motion  Deceased. 

was  made  to  dismiss  the  cause,  they  moved  the 

court  for  leave  to  file  the  notice,  nunc  pro  tuno,  ^^^  8*  C*  22  How.  293-298.) 

and  proved,  to  the  satisfaction  of   the    court,  Meaoioan  grant  confirmed — alteration  tn,  against 

that  the  omission  to  file  the  notice  was  wholly  olaimant'a  interest,   toill  not  be  imputed  to 

accidental;  and  the  court  thereupon  allowed  the  Mm. 

motion,  and  ordered  the  notice  to  be  filed  nunc  _,.        ^.     ^    ^ 

pro  tunc.    But,  on  hearing  of  the  cause,  the  r^^^^^^^^^f  'f  ff««2'  ^i.^l"??:!"«?%SrlJi  ^""L 

'^     _t  J     'J  J  xi!  i        J      J.-P     i.  J.  J.      <  loeo   -  ™®'^  grant  or  AiTarado.  governor  of  Calliornia.  to 

court  decided  that,  under  the  statute  of  1862,  a  the  lot  petitioned  for,  and  remained  in  possession 

failure  to  file  the  notice  within  six  months  pre-  thereof  up  to  his  decease,  and  from  that  time  pe- 

«luded  «.y  ftirther  prosecution    of   an   appeal,  ^'t^Sed  ^.S^on"^  »ld  f.'ld.'ind  Uh  und?^! 

under  any  circumstances  whatever,  and  there-  tnrbed  possession  has  been  for  sixteen  years,  and 

fore  dismissed  the  appeal.  it  does  not  appear  that  anyone  else  has  claimed  or 

The  district  court,  it  is  said,  dismissed  the  ffr?!!!^,?  P^®;5!R***?H?r  ll!^^\i?f  ^®"*S^^°  ^""^^ 
1        J.,                J  iu  X  'i.             ^  J         11^ *"®  premises ;  held,  that  the  title  should  be  con- 
appeal  on  the  ground  that  its  own  order,  allow-  armed.                                                »"wuiu  un  tuu 

ing  the  notice  of  appeal  to   be  filed   nunc  pro  Where  the  grant  was  originally  made  and  dated 

tunc   was  void.  ^^   Governor  Alvarado  during  his  term   of  office, 

A-  fKo^-v^Cr  <.f«f^»,A»f  io  /»i^«^  ^r>A  /w.««J«o  u  *'*,<'  ^®  ^*^®  ^*>*«*>  *'  no^  !>«*"  Is  an  evident  alter- 

Ab  the  above  statement  is  clear  and  concise,  it  atlon  against  the  Interests  of  the  claimants,  It  is 

tvas  copied  from  the  plaintiff's  brief.  not  to  be  Imputed  to  them. 

The  counsel  insists,  that  the  allowance  of  the  a^^  ^  ei^i.    -»,    -oi»/»      n    -^  j  .#        ^^    -«/,y» 
*Dpeal,  after  the  time  limited,  was  not  void;  ^^^^^^  ^^^'  ^^'  ^«^^-    ^^^'^^  ^^'  ^^>  ^«^^- 
that  the  language  of  the  statute,  that  "the  ap-  a  ppeaL  from  the  District  Court  of  the  Unit- 
peal  shall  be  considered  as  dismissed,  in  case  the  A    ed  States  for  the  Northern  District  of  Cali- 
notice  shall  not  be  filed  as  required,"  is  direc-  fomia. 

tory  merely.                   .v  x       *    .u         ..       t  The'history  of  the  ease  and  a  statement  of  the 

It  must  be  admitted,  that,  as  to  the  matter  of  f^cts  appear  in  the  opinion  of  the  court, 

^ing  papers  and  the  entry  of  rules  under  the  Mens.  J.  S.  Black,  Atty.-Qen,,  and  E.  H. 

practice  of  the  court,  such  modifications  may  be  stanton  for  appellants 

made  as  may  facilitate  the  progress  of  the  court  ^r,  P.  PhiUipa  for  ippellees. 

and  the  convenience  of  |>arties ;  and,  indeed,  the  ^'^ 

court  may,  under  peculiar  circumstances,  avoid  Mr.  Justice  MoLeaa  delivered  the  opinion  of 

293*]  an  act  of  ^injustice  by  the  suspension  of  the  court: 

its  rules ;  but  thia  can  only  be  done  where  the  The  petition  of  the  heirs  of  Francisco  de  Haro 

^scretion  of  the  court  may  fairly  be  exercised,  represents: 

Where  an  entry  is  required  by  statute,  on  a  That  on  the  30th  July,    1843,   the  father   of 

•condition  expressed,  the  court  is  bound  by  the  your  petitioner  made  and  presented  his  petition 

statute.      The  language  of  the  act,  that  "the  ap-  in  writing  to  Alvarado,  governor  of  Ganfomia, 

peal  shall  be  considered  as   dismissed"    where  soliciting  for  himself  the  grant  of  a  lot  of  land 

the  notice  is  not  filed  as  required,  would  seem  in  the  mission  of   Dolores,   to   which   he  had 

to  admit  of  no  doubt.    "If  the  appeal  shall  be  previously  obtained  a  provisional  grant  of  Jose 

considered  as  dismissed,"  for   want  of   notice,  Ramon  de  Estrada. 

how  can  the  court  say  it  shall  not  be  so  con-  That  on  the  16th  of  August,  1843,  said  Fran- 

«Ulered?  cisco  obtained  a  formal  grant  of  said  Alvarado 

If  there  be  no  saving  in  a  statute,  the  court  to  the  lot  so  petitioned  for,  and  remained  in  pos- 

•cannot  add  one  on  equitable  grounds.    The  12th  session  thereof  up  to  the  time  of  his  decease; 

section  of  the  act  of  31st  August,  1852,  provides  and  that,  from  that  time  up  to  this  day,  your 

that,  in  every  case  in  which  the  board  of  com-  petitioners  have  been  and  still  are  in  the  quiet 

missioners  shall  render  a  final  decision,  it  shall  and  undisputed  possession  of  said  land, 

be  their  duty  to  have  two  certified  transcripts  of  That  said  land  is  situated  in  the  mission  Do- 

their  prooeedinffs  and    decisions,    and    of   the  lores,  and  in  the  block  known  and  laid  down  on 

papers  and  evidence  on  which  the  same  were  the  (^cial  map  of  San  Francisco  as  blodc  No. 

founded,  made  out,  one    of   which    transcripts  37,  and  forms  the  northeast  of  Centre  and  Do- 

ahall  be  filed  with  the  clerk,   shall   ipso   facto  lores  streets,    containing   fifty    Spanish    varas 

operate  as  an    appeal    for   the   party   against  souare — which  grant  has  properly  been  record- 

whom  the  decision  shall  be   rendered;    and  if  ea  in  the  archives  of  California — and  that  the 

auch  decision  shall  be  against  the  private  daim-  original  documents  are  herewith  submitted  to 

ant,  it  shall  be  his  duly  to  file  a  notice  with  the  the  inspection  of  your  honorable  board, 

clerk  of  the  court,  within  six  months  thereafter,  *Francisco  Sanchez  was  sworn,  as  to   [*205 

of  his  intention  to  prosecute  the  appeal;  and  if  the  genuineness  of  the  grant,  and   he   says:    I 

the  decision  shall  be  ajy^nst  the  United  States,  never  saw  the  paper  before,  but  I  have  no  doubt 

it  shall  be  the  duty  of  the  Attorney-General  of  it  is  genuine.    I  am  acquainted  with  the  signa- 

the  United  States,  within  six  monUis  after  re-  tures  of  Francisco  de  Haro  and  Juan  B.  Alvara- 

^eiving  the  said  transcript,  to  cause  to  be  filed  do,  having  often  seen  them  write;  and  I  recog- 

with  the  clerk  aforesaid  a  notice  that  the  appeal  nize  their  signatures,  as  the^  appear   on   said 

will  be  prosecuted  by  the  United  States ;  ana  on  document,  as  their  genuine  signatures, 

the  failure  of  either  party  to  file   such   notice  There  were  some  old  houses  on  the  land  at 

with  the  clerk,  the  appeal  shall  be  regarded  as  the  time  of  the  grant,  which  had  belonged  to 

.^inniBsed.  the  mission.      These  were  repaired  by  Francis- 

This  seems  to  he  mandatory  on  the  oourt,  and  co  de  Haro,  and  in  1846  he  was  living  in  them. 

4suthoriees  the  exercise  of  no  disoretiot^  The  land  had  been  inclosed  since  by  his   son- 
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in-law,  Charles  Brown.    De  Haro  died  there  in 
1848.     The  house  was  repaired  by  de  Haro. 

Francisco  de  Haro,  over  his  own  signature, 
represents:  "That  bein^  established  in  the  es- 
tablishment of  Dolores,  in  houses  of  the  name 
called  'Mayor  domos/  opposite  the  principal 
house  and  plaza;  and,  as  I  obtained  them  from 
the  prefect  of  the  1st  district,  Don  Jose  Ramon 
Estrada,  I  solicit  of  Your  Excellency  the  legiti- 
macy in  property,  for  the  expenses  that  I  have 
to  make  to  repair  them,  to  live  therein  with  my 
family,  in  virtue  of  my  services  rendered,  re- 
ceiving grace  from  Your  Excellency,  by  adding 
fifty  varas  eastward  of  the  houses,  inasmuch  as 
I  beg  most  humbly,  etc." 

Monterey,  Aug.  16,  1843. 

Most  Excellent  Sir:  Whereas  the  citizen 
Francisco  de  Haro  has  rendered  interesting 
services  to  the  nation  and  to  the  departmental 
|[overnment,  and  in  virtue  of  his  being  already 
m  possession  of  the  houses  solicited  by  previous 
consent  of  the  government,  as  it  is  shown  by  the 
concession  of  the  prefect  of  the  district,  I  have 
concluded  by  these  presents,  in  conformity  and 
ratifying  said  concession  jointly  with  the  fifty 
varaa  to  the  eastward  of  said  houses,  as  so- 
licited. 

The  judge  of  San  Francisco  will  have  it  so 
understood,  for  the  cases  that  may  occur  upon 
informations  in  relation  to  the  new  Town  of 
Dolores.  Alvarado. 

This  claim  was  at  first  held  not  to  be  valid 
and  was,  consequently,  rejected  by  the  commis- 
sioners. From  this  decision  there  was  an  ap 
peal  to  the  district  court.  On  this  appeal  a 
206*]  ^witness,  Gandelario  Valencia,  was 
sworn,  who  says  he  is  forty-eight  years  of  age, 
and  resides  in  the  mission  of  Dolores,  San  Fran- 
cisco coimty,  California.  The  witness  first  knew 
Francisco  de  Haro  about  thirty  years  since.  Ho 
is  now  dead;  he  died  in  1847  or  1848,  at  the 
mission  of  Dolores,  and  in  the  building  now  oc- 
cupied by  Louis  Pruso,  which  is  on  the  north- 
east of  Centre  and  Dolores  streets.  The  lot  on 
which  this  house  is  situated  is  a  fifty  vara  lot. 

To  the  question.  Who  are  the  heirs  of  Fran- 
eisoo  de  Haro? — ^the  witness  answers:  At  the 
time  of  his  death  he  left  eight  children — one 
dUed  without  issue;  the  names  of  those  living 
are  as  follows:  Josef  a  de  Haro,  wife  of  James 
Dennison — she  was  formerly  wife  of  Ouerrera, 
now  dead;  Rosalia  de  Haro,  formerly  wife  of 
Mr.  Andrews,  deceased — ^now  wife  of  Charles 
Brown;  Natividad,  formerly  wife  of  Ignacio 
Castro,  deceased,  and  now  of  Paul  Tissot;  Pru- 
dencia,  unmarried;  Candelaria,  unmarried; 
Charlotta,  wife  of  Fish;  Dennison,  brother  of 
James;  and  Alonzo,  not  yet  of  age.  Francisco 
de  Haro  lived  in  the  house  ten  years.  It  was 
formerly  part  of  the  establishment  of  the  mis- 
sion, and  was  occupied  by  the  mayor  domos; 
it  fronts  upon  the  pUiza  of  the  mission,  and  also 
is  opposite  the  principal  house  of  said  mission. 
Since  the  death  of  Francisco  de  Haro,  it  has 
been  occupied,  and  is  still,  by  the  tenants  of  his 
heirs.  Dolores  and  Centre  streets  have  always 
existed,  since  the  mission  was  established,  but 
had  not  their  present  names;  in  fact,  they  had 
no  names.  This  lot  in  question  had  the  same 
position  that  it  now  has.  A  surveyor,  without 
any  difficulty,  could  locate  said  lot. 

The  witness  saji  that  he  has  lived  at  the 
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mission  Dolores  for  the  last  sixteen  yean»  and 
has  seen  all  that  he  has  testified  to. 

The  final  decree  of  the  district  court  before 
both  the  judges  was  as  follows : 

This  cause  came  on  to  be  heard  upon  the  tran- 
•tcript  of  the  proceedings  in  the  board  of  the 
United  States  land  commissioners,  ete.,  and 
upon  the  proof  taken  in  this  court  upon  the  ap- 
peal from  the  decision  of  the  said  board,  taken 
therefrom  by  the  complainant,  and  upon  hearing 
counsel  for  appellants  and  *respondent,  [*207 
and  due  deliberation  being  thereupon  had,  etc, 
it  is  ordered,  adjudged,  ana  decreeo,  that  the  de- 
cision and  decree  oi  the  said  board  be,  and  the 
same  is  hereby  reversed. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed, that  the  claim  of  the  said  appellants  to 
the  land  claimed  by  them  is  valid,  and  that  the 
same  be.  and  hereby  is  confirmed  to  them. 

The  land  whereof  confirmation  is  made  is  that 
certain  fifty  vara  lot,  situated  in  the  mission 
Dolores,  on  the  northeast  corner  of  what  are 
known  as  Centre  and  Dolores  streets,  on  whieb 
lot  there  is  a  house  which  formerly  formed  t 
part  of  the  establishment  of  the  mission  Do* 
lores,  occupied  by  the  mayor  domos  thereof- 
said  lot  fronting  on  the  plaza,  opposite  to  the 
principal  house  of  said  mission,  and  which  lot 
was  in  the  occupancy  of  Francisco  de  Haro  for 
some  years  previous  to  his  death,  and  has  bees 
recently  in  the  possession  of  one  Louis  Pruso^ 
as  tenant  of  the  claimant,  together  with  and 
adding  fifty  varas  to  the  eastward  and  im- 
mediately adjoining  said  houses. 

Subsequently,  a  notice  was  served  on  the  dis* 
trict  attorney,  that  the  counsel  for  the  com- 
plainants will  move  the  court,  on  the  14th  of 
September,  1857,  on  that  day,  or  as  soon  there 
after  as  counsel  can  be  heard,  that  the  decree 
entered  in  this  cause  be  reformed,  by  adding  to 
the  description  of  the  property  confirmed  by 
the  said  decree,  "t<^ether  with  the  parcel  of 
land,  fifty  varas  square,  to  the  eastward  there- 
of.    San  Francisco,  September  10th,  1867." 

Afterwards,  on  motion  of  the  District  Atto^ 
ney  of  the  United  States,  "it  is  ordered  that  the 
decree  heretofore  rendered  at  this  term  in  the 
above  case  be  set  aside,  and  that  the  cause  stand 
for  reargument  at  the  next  term  of  this  ooarf 

And  the  final  entry,  upon  filing  and  reading 
the  affidavit  of  B.  S.  Brooks,  and  upon  insnae- 
tion  of  a  traced  copy  of  the  original  grant  of 
title,  whereof  confirmation  was  heretofore  made, 
certified  in  due  form  from  the  office  of  the  sur- 
veyor-general, from  which  it  manifestly  appesn 
to  the  court  that  the  said  grant  was  origiiia]^ 
made  and  dated  by  Governor  *Alyarado  [•t98 
during  his  term  of  office,  and  that  the  date 
which  it  now  bears  is  an  evident  alteration 
against  the  interests  of  the  claimants,  and 
therefore  not  to  be  imputed  to  them;  and  upon 
filing  a  notice  of  motion  and  due  proof  of 
service  thereof  upon  the  District  Attorney  of 
the  United  States,  and  counsel  having  Deoi 
heard  for  both  parties  on  motion  of  Mr.  Wil- 
liams, of  counsel  for  the  claimants,  it  is  ordered 
that  the  order  heretofore  made  in  this  cause, 
setting  aside  and  vacating  the  decree  heretofore 
made  confirming  the  claim,  be,  and  the  same  is 
hereby  vacated,  set  aside  and  annulled,  and  said 
decree  revived  and  reinstated. 

From  this  decree  there  was  an  appeal  to  the 
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Supreme  Court  of  the  United  States  by  the 
g|oveni  ment. 

"It  appears  that  an  undisturbed  possession 
of  the  property  claimed  has  been  in  the  posses- 
sion of  Francisco  de  Haro  and  his  heirs  sixteen 
years,  and  it  does  not  appear  that  anyone  has 
claimed  or  exercised  a  possession  or  right  ol 
possession  over  the  premises.  The  copy  of  the 
original  grant  of  title,  whereof  confirmation 
was  heretofore  made^  certified  in  due  form  from 
the  office  of  the  surveyor  general,  from  which  it 
manifestly  appears  to  the  court  that  the  said 
grant  was  originally  made  and  dated  by  Gov- 
ernor Alvarado  during  his  term  of  office,  and 
the  date  which  it  now  bears  is  dn  evident  alter- 
ation against  the  interests  of  the  claimants, 
and  therefore  not  to  be  imputed  to  them." 
This,  being  the  language  of  the  oourt,  imparts 
▼erit^  to  the  grant,  and  would  se^n  to  settle  all 
doubt  on  the  subject. 

There  were  some  old  houses  on  the  land  at 
the  time  of  the  grant,  which  belonged  to  the 
mission,  but  it  would  seem  no  longer  belong 
to  it. 

Upon  the  whole,  we  cannot  doubt,  from  the 
title  papers,  and  especially  from  the  sixteen 
years'  possession  which  has  been  enjoyed  by 
de  Haro,  and  his  heirs — using  property  as 
their  own,  claiming  it  under  the  grant — ^that 
the  title  should  be  confirmed;  and  it  %8  hereby 
oonfirmed. 


JOHN  P.  JETER,  Plff.  in  Err., 

V, 

JAMES  HEWITT,  Melville   Heron,  and  Mary 

Conrad. 

(See  8.  C.  22  How.  862-^64.) 

Lcuiaiana  judgment,  when  rea  judicata — jurie- 
dietUm — state  deciaione,  when  binding, 

in  Louisians^  a  Jadgment  confirming  and  homol- 
ofating  a  Judicial  sale,  is  re«  Judicata,  so  as  to  oper- 
ate "as  a  complete  bar  against  all  persons,  whether 
of  age  or  minors,  whether  present  or  absent,  who 
nay  thereafter  claim  the  property  so  sold,  in  con- 
seqaence  of  all  illegality  or  informality  in  the  pro- 
ceedings, whether,  hefore  or  after  Jadgment** 

And  the  Judgment  of  homologation  is  to  be  re- 
eeived  and  considered  *'as  foil  and  conclusive  proof 
that  the  sale  was  duly  made  according  to  law,  in 
vlrtae  of  a  Judgment  or  order  legally  and  regu- 
larly pronouncea  on  the  interest  of  the  parties  duly 
represented.** 

The  Jurisdiction  of  the  courts  of  the  United 
States,  in  cases  like  the  present,  is  derived  exclu- 
stvely  from  the  fact  that  the  parties  are  citisens  of 
different  states. 

The  rights  which  originate  in  the  law  of  Louisi- 
ana, must  be  ascertained  by  a  reference  to  the  prin- 
efples  adopted  and  administered  by  her  constituted 
antborities. 

The  sentences  of  her  courts,  except  in  a  few  cases 
arising  under  the  Constitution  and  laws  of  the 
United  States,  are  entitled  to  the  same  force  and 
effect  here  as  they  have  tn  Louisiana. 

Argued  Feb,  t7,  1860.   Decided  Mar.  12,  1860. 

IN  EBUOR  to  the    Circuit    Ck>urt    of    the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  petition  in  this  case  was  filed  in  the 
sourt  below,  by  the  plaintiff  in  error,  to  recover 
a  plantation  and  slaves,  and  other  property 
therein  enumerated. 

Note. — Oonchuivenete    of    fudgmenta    between 
Federal  and  atate  oourU — see  notss^  21  C  C.  A. 
478 ;  40  C.  C  A.  468. 
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I      The  court  below  having  entered  a  judgment 
dismissing  the   petition,    the   petitioner    sued 
'  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meaara.  Geo.  E.  Badcer  and  J.  H.  Cmr- 
liale,  for  the  plaintiff  in  error: 

1.  If  this  were  a  case  of  which  the  court 
ordering  a  seizure  had  jurisdiction,  still  no 
title  passed  by  the  sheriff's  deed,  because  he 
was  bound  to  give  three  day's  notice  to  the 
debtor  before  the  seizure,  if  he  resided  on  the 
spot;  and  if  he  did  not,  to  coimt  in  addition  a 
day  for  every  20  miles  between  the  residence  of 
the  creditors  and  the  residence  of  the  judge  to 
whom  the  petition  was  presented. 

Code  of  Pr.  735;  Erunn  v.  Lowry,  7  How. 
181,  182. 

2.  But  the  whole  proceeding  was  coram  non 
judice  and  void.  There  was  no  action  pending 
in  that  court. 

See  Code  of  Pr.  arts.  78,  79,  05;  Babcock  v. 
Williamaj  10  La.  306;  Jenkina  v.  Tyler,  3  Mart. 
N.  S.  183;  Andrewa  v.  Bank  of  N.  Orleana,  5 
La.  Ann.  738;  Carrollton  R.  Co.  t.  Boaworth, 
8  La.  Ann.  80. 

3.  The  validity  of  this  title  set  up  by  the 
defendants  is  not  rea  judicata.  The  monition 
suit  on  which  this  pretension  is  founded,  could 
have  no  such  effect  if  the  proceedings  in  the 
fifth  district  court  were  a  nullity.  See  Moni- 
tion act,  B.  &  C.'s  Dig.  586;  (Hty  Bank  v.  Wal- 
den,  1  La.  Ann.  47,  and  16  La.  Ann.  506. 

Besides,  the  court  where  the  monition  suit 
was  prosecuted,  had  no  jurisdiction  over  the 
original  suit,  and  oould  have  none  over  that 
which  was  merely  incidental. 

Again,  the  judgment  in  the  monition  suit  was 
not  a  judgment  upon  the  merits,  even  s^inst 
Mrs.  Ford;  and  was  not  at  all  against  «Jeter. 

Civ.  Code,  2265. 

Finally,  the  defi:ree  of  homologation,  in  its 
terms,  seems  really  to  come  to  nothing,  since 
it  only  confirms  and  homologates  the  sale,  "in 
so  far  as  the  same  has  not  be^  opposed ;"  while 
the  record  shows  that  it  was  totally  opposed. 

4.  Jeter  is  not  estopped  to  claim  against  the 
sheriff's  sale,  or  to  show  the  nullity  of  the  pro- 
ceedings upon  which  it  is  based. 

In  this  respect  this  case  is  in  striking  con- 
trast with  Erwin  v.  Lowry,  in  7  How.  172. 
There,  Hector  McNeill,  under  whom  Lowry 
claimed,  had  actively  participated  in  the  pro- 
ceedings at  the  sale,  hsud  joined  in  the  selection 
of  appraisers  (p.  182),  had  requested  the  mar- 
shal to  offer  the  land  and  the  negroes  together, 
which  was  done  (p.  183),  and  all  this  in  the 
presence  of  Erwin;  and  upon  the  faith  of  thili 
conduct,  Erwin  purchased.  In  the  present  ease, 
it  is  distinctly  proven  thai  Jeter,  "in  a  loud 
and  audible  ton^"  announced  "to  the  sheriff 
and  the  bystanders,"  '^hat  he  was  the  owner  of 
the  property,  and  forbade  the  sale  of  it;  and 
this  announcement  was  made  before  the  prop- 
erty was  adjudicated  to  Hewitt  &  Heron.'' 

"He  made  his  objections  known  publicly  to 
the  crowd."  The  sheriff  answered,  that  "he 
would  proceed  with  the  sale." 

The  only  facts  relied  on  by  the  defendants  as 
creating  an  estoppel,  are,  first,  that  Jeter  was 
present  at  the  sale,  and  when  the  property  was 
first  offered,  bid  for  it  $70,000,  and  it  was 


352-364                                SuPBEME  CousT  or  the  Uhiied  States.                          Dbo.  ^bm, 

knocked  iovm  to  hiro ;    and    second,    that    in  In  this  ease  th«  plaintiff  goea  to  tha  extrava- 

11952,  he  joined  with  Mrs.   Ford  in  making  a  ),'Hnt  length  of  eaJluig  on  the  court  not  t«  annul 

deed  for  forty  arpents  of  the  land  to  Hewitt  &  the   pro^edinga   of  an  inferior   state   aoart  as 

Heron,  for  it2,000.  irregular  or  illegal,  but  to  treat  the  final  deci- 

Ab  to  the  first,  his  bid  was  for  the  protection  sion  of  the  supreme  court  of  Louisiana,  as  an 

o(  his  own  interest,  and  to  avoid  litigation.  He  ubsolute  nullitv. 

had  already  paid  Hra.  Ford  C6,000,  and  he  had  The  form  -chosen    for  the  aotitm,  a  simple 

■greed  to  pay.  not  only  the  debts  charged  on  petitory  action  of  ejectment,   is   a  transparent 

this  proper^,  but  all  Uie  debts.    Such  a  fact,  device  used   by  plaintiff,   to  avoid  the  neoes- 

even  if  the  other  party  had  acted  upon  it,  could  sity  of  bringing  an  action  to  set  aside  the  judg- 

create  no  estoppel.  roent  of  the  supreme  court    of  Ix>uisiaua,   he 

Ueame  v.  kogerg,  17  Eng.  C.  L.  463,  462.  being  conscious  that  such  action  would  be  nttar- 

But  Hewitt  &  Heron  did  not  act  upon  it,  ly  untenable. 

The  sheriff  refused  Jeter's  draft  on  Hill,  Mc-  II.  Jeter  was  a  party  to  the  suit  determined 

Lean,  i,  Co.,  of  New  Orleans,  with  whom  he  had  1>y  the  supreme  "court  of  Louisiana,  and  it  fomu 

arraaged  for  the  money,  and  refused  him  timu  ret  fudiaala. 

to  go  to  New  Orleans  to  produce  the  money.  Tis  true  he  was  not  a  party  fay  name,  but  tha 

and  "demanded  that  he  should  pay  in  cash  the  opinion  of  the  supreme  court  is  explicit,  that 

Amount  of  his  bid  within  half  an  hour,  or  he  ^rs.  Ford's  action  aa  executrix  was  (or  the  use 

would  set  up  the  property  and  sell  it    again,  of  Jeter, 

which  he  did."  Having  (Mce  litigated  his  rights  through  all 

Then  it  was  that  Jeter  gave  notice  of  his  the  oourts  of  Louisiana,  the  plaintiff  cannot  re- 
title  and  forbade  the  sale;  and  Hewitt  t  Heron  new  the  contest  in  the  Federal  courta.  The  ««- 
purchased  under  this  notice.  ceptio  rei  adjudioatas,  is  a  complete  bar  to  hia 

As  to  the  deed  made  in  1862,  so  far  from  im-  suit 

Krting  a  recognition  of  the  title  of  Hewitt  A  HI-  The  monition  proceedings  and  judgment 

iron,  it  would  rather  signify  an  admission  by  on  tbem,  are  in  the  nature  of  proeeadings  *n 

them,  that  at  least  as  to  this  fragment  of  forty  rem,  and  bind  all  the  world,  even  those  ignor- 

acree,  it  required  confirmation  by  a  deed  from  "it  of  their  pendency — a  fortiori  do  th^  bind 

Jeter.  one  who.  like  Jeter,  was  not  only  conusant,  but 

In  no  view  of  these  facts  can  they  operate  as  was  active  in  opposition. 
an  estoppel.  The  general  current  of  authori  The  monition  law  of  Louisiana  (Acta  1834,  p- 
ties.  English  and  American,  establishes  the  '35;  Rev,  Stat.  1852,  p,  425)  is  a  wise  and 
principle  that  a  declaration  in  pot*  shall  not  l>eneficial  sUtute,  and  should  be  liberally  eon- 
work  an  estoppel,  unless  it  appears  afflrroa-  strued.  Jt  was  passed  for  the  protection  of 
lively  tiat  it  was  intended  that  the  party  for  l?"^"''  P"rchaaers  at^sherifls'  Mies,  and  by 
or  to  whom  it  is  made,  should  act  on  the  faith  ^^^^  *th  section,  the  court  that  issued  the  proeeas 
Of  it,  and  that  he  actually  did  so  art.  and  will bf  ''^J '""™'™'"'-^.  ^^  .  ,  », 
prejudiced  by  the  contrary  aseertion.  If  it  be  .  »?  ^''/  **.w  •^'  ^^Liil?*"""*,  'A  ^"^"^ 
ne<4ssary  to  cite  authorities  for  this,  they  will  -'ve  evidence  that  the  proceedings  of  the  etmrt 
be  found  collected  in  Hare  &  Wallace's  note  to  °"J}"'  ■""'"t.">°  "e™  rwuiar;  and  by  Uie  7th 
Howard  A  Hutchinson.  2EI1.  &  B,  13  Amer,  od.  .T=*'°"-  *^*  Jidpn^t  of  the  court  confirming 
and  in  the  principle  case.  Here  there  was  ex  ^?^"'^'  "P'V^  "  "*  '"**?* .if^^J"  """ 
press  warning  given.  Pl?'*  *>"  ?«?;"»*  '"  persons,  whether  of  age  or 
'  For  these  TMSons,  it  is  respertfullv  sub  ""°""'  Th„.hin''-^hi'Rth  "^i™  _l.i^  «n 
mitted  that  the  decree  shall  be  Versed  J^"'" !l  '""*".''8.'"  •fli^^r^S^LT*^,?-" 

Ur    X    V    n-.t.—i—     *«■.    j»«.».i.»i.    i_  lelease   the   plaintiff    from   the   eneet   of   thu 

«r^-              ="»!»-•»•    '"'■    defendants    in  ,.,topp„i,  because  "notices  of  the  aale  and  ap- 

T    -rn.'        i.-  _  I        I   ■  1^   >.       J           ..I  nraisement  were  served  bv  the  sheriff  by  leavinx 

„      T^l'tfTt^^    P'":^.*"^.  "^/^'   "■  hem  on  the  plantation  Jrith  the  oveSeer.^ 

•umption   that  the    proceeding,    in  the    statP  ^^.^^.^  ^^^  ^^^^^  ^f  ^^  ^,     ^  ^„  ^^j 

courts  of  Louisiana   (under  wWh  the  title  of  |,t  ^^   ^^  ^id  for  the  property."                '^ 

Ford  8  succession  to  the  property  was  devested.  Besides,  plaintiff  w^  fiTthe  place  and  atead 

and  the  property  Bdd  to  the  defendanU),  aro  „f  ^.^,^3    ^^^  j.„,j  1,^  confess^   judgment  in 

an  absolute  millity.  ^,     ^,    ,    ^  ,      ^  ,         ^  the  original  mortgage,  and  thereby   waived  d- 

It  is  an  attempt  indirectly  to  bring  before  the  ,„((„„  f^  „„ke  deleie. 

Federal     courts,     jurisdiction     of    a    question  vvhen  a  mortgage  is  grant«d  witk  oonfesaiao 

which,  under  the  decisions  of  this  court,  cannot  ^f  judgment,  aSSitory  prooeas  isauea  at  on« 

He  examined  by  them.  without  citation  (Code  Practice,  734),  and  is  in 

The  courts  of  Louisiana  had  jurisdiction  of  i]^^  nature  of  the  fi.  fa.  that  is  issued  on  sudL 

the  property  appertaining  to  Ford's  succession.  ,udgmentB  as  are  coofe*wd  in  court, 

and   they   have  exercised   that  jurisdiction   by  jV.  Jeter's  presence  at  the  sale,  hia  Uddlnb 

dispoaing  of  that  property.  ,,ig  fajjurp  to  notify  other  bidders  of  any  oppcsT 

How.  then,  can  that  dis^itioo  of  the  prop-  tion  to  the  sale,  form  a   complete   Mtopi^  m 

erty  be  supervised  or  revised  by  the  Federal  ,„it,  as  well  under  the  principle*  of  equlfy  juris- 

«oiirtsT  prudence,  as  by  the  settled  rules  of  the  law  of 

This  court  has  always  declined  to  permit  the  [x)uisiana, 

proceedings  of  even  the  inferior  courts  to  be  at-  Harris    v.    Deniton,    8    La.    643;    Demur    t. 

tached  colinterally  before  it,  Squires,  13  La,  130;  Walker  v.  Altai,    1»  U. 

Tarver  v.  Tarver,  S  Pet.  174;  Oainm  v.  Cheir,  308;   j/cMnsfers  v.  Commwsionws,  1  La.  Ann. 

S  How.  am,  644;   Fouvergne  v.  City  of  If.  0.  U;  Muir,  Syndic,  v,  Benry,  2    la,   Ann.   SM; 

18  How.  471 ;  Ha^n  v,  PrMton,  £2  How.  473,  Ifoore  v.  Z^ambxIA.   6   I*.   Ann.  «7j  Bk.  Lm.  t. 

decided  at  present  term.  i'ori,  9  Ia.  Ann.  299. 
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V.  Both  Mrs.  Ford  and  Jeter  were  parties  to 
a  deed,  bv  which,  in  consideration  of  $2,000, 
they  ratified  the  title  of  the  purchasers. 

This  deed  was  passed  on  tne  11th  of  April, 
1851.  It  had  reference  to  the  property  now  in 
dispute. 


Mr.  Justice  OAmpbell  delivered  the  opinion 
of  the  court: 

The  plaintilf  commenced  this  suit  to  recover 
a  plantation  and  slaves,  with  the  horses,  mulc», 
implementa,  and  other  things  enumerated  in 
the  petition  destined  to  the  use  and  convenience 
of  tne  plantation,  and  for  an  account  of  rents 
and  issues  for  a  term  of  years.  He  deduces 
his  title  from  Christopher  Ford,  who  was  in 
possession  of  the  plantation  at  his  death,  in 
1849,  throuffh  a  conveyance  from  Louisa  W. 
Ford,  the  widow,  executrix,  and  instituted  heir 
of  her  deceased  husband,  dated  in  November, 
1850. 

The  defendants  show,  that  in  November,  1845, 
two  banking  corporations  of  Louisiana  (Bank 
nf  Louisiana  and  New  Orleans  Canal  and  Bank- 
ing Company)  sold  to  Christopher  Ford  this 
plantation  and  twenty-eight  slaves,  for  the  price 
of  $40,000,  a  portion  of  which  was  paid  in  cash, 
and  for  the  remainder  a  credit  was  given,  and 
that  Ford  mortgaged  the  property  conveyed  to 
him,  and  sixty-eight  other  slaves,  which  he 
agreed  to  place  on  the  plantation.  On  the  same 
xiay,  he  obtained  from  the  bank  of  Louisiana  a 
loan  of  money,  whidi  was  secured  by  another 
350*]  mortgage  on  the  same  property.  At  *the 
time  of  the  death  of  Ford,  he  was  in  arrears  for 
the  debt  and  interest  that  had  accrued. 

In  the  mortgage  to  the  Bank  of  Louisiana, 
Ford  agrees  not  to  alienate,  deteriorate,  or  in-, 
cumber,  the  property  mortgaged,  and  confesses 

i'udgment  for  the  sum  of  money  to  be  paid, 
le  renounces  the  benefit  of  the  laws  that  re- 
quire property  seieed  on  execution  to  be  sold 
on  crcKiit  or  after  appraisement,  and  agrees, 
that  if  the  debt  shall  not  be  paid  according  to 
the  tenor  of  the  mortgage,  then  the  banking 
company  may  obtain  an  order  of  seizure  and 
sale,  and  sell  the  mortgaged  premises  and  slaves 
by  public  auction,  for  cash,  after  an  advertise- 
ment of  thirty  days.  He  waives  his  privilege 
to  be  sued  in  any  other  district  than  the  first 
judicial  district  of  the  state,  and  agrees  that 
process  mav  issue  from  the  district  court  for 
the  first  district,  or  an)r  other  court  in  New 
Orleans  having  jurisdiction. 

The  charter  or  the  bank  provides,  that  upon 
all  mortgages  executed  under  the  act,  the  bank 
shall  have  the  right  to  seize  the  property  mort- 
gaged, in  whatever  hands  it  mav  be,  in  the 
same  manner  and  with  the  same  facilities  that 
it  could  be  seized  in  the  hands  of  the  mort- 
gagor, notwithstanding  any  sale  or  change  of 
the  title  or  possession  thereof,  by  descent  or 
otherwise. 

On  the  Ifith  December,  1850,  after  the  con- 
veyance of  Idrs.  Ford  to  the  plaintiff,  the  Bank 
of  Louisiana  instituted  a  suit  upon  the  second 
mortgase  above  mentioned;  a  writ  of  seizure 
and  sale  issued,  and  the  property  was  adver- 
tised for  sale  the  1st  February,  1851.  Jeter 
was  present  at  the  sale  that  took  place  on  that 
day,  Did  for  the  property  the  sum  of  $70,000, 
4ind  it  was  adjudicated  to  him  at  that  price. 
He  oflfered  a  draft  for  the  amount  of  the  execu- 
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tion,  on  merchants  residing  in  New  Orleans, 
and  asked  for  time  to  go  for  the  money;  and 
these  oeing  refused,  the  property  was  again  of- 
fered for  sale,  and  purchased  by  Heron  &  Hew- 
itt for  the  price  of  $66,000 ;  and^  thereupon  the 
sherifT  executed  a  deed  to  the  purchasers,  con- 
formably to  the  adjudication. 

This  sum  being  insufficient  to  discharge  the 
incumbrances  on  the  property,  proceedings 
were  taken  for  the  seizure  and  *sale  of  [*300 
other  slaves,  which    were    sold  in  September, 

1851,  and  adiudicated  to  the  defendants. 

The  defendants  resist  the  claim  of  the  plain- 
tiff under  these  titles.  The  plaintiff  objects  to 
them — 

Ist.  That  Ford,  the  mortgagor,  was  dead  at 
the  comn>encement  of  these  proceedings,  and 
that  the  notice  issued  to  him  was  nugatory; 
that  his  heir  and  executrix  was  not  notified  at 
all,  and  did  not  reside  in  the  parish  of  Ascen- 
sion, nor  have  any  title  to  the  plantation  at 
which  the  notices  of  the  seiziire  were  left;  and 
that  the  plaintiff  is  not  concluded  by  his  pres- 
ence at  the  sale  and  bid  for  the  property,  having 
forbade  the  sale  before  the  offer,  at  which  the 
defendants  became  the  purdiasers,  was  made. 

2d.  That  the  sale  was  irr^pilar  and  illegali 
in  respect  of  the  notice  of  the  seizure,  the  adver- 
tisements, appraisement,  and  refusal  to  allow 
the  plaintiff  time  to  complete  his  purchase. 

3d.  That  the  fifth  district  court  was  not  au- 
thorized to  entertain  a  suit  for  a  thing  in  the 
parish  of  Ascension;  and  that,  if  consent  could 
give  jurisdiction,  the  consent  oriven  by  Ford  in 
his  mortgage  was  personal,  and  binding  only  in 
respect  to  his  own  privilege,  and  did  not  affect 
his  heir  or  her  assiffnee. 

The  purchasers.   Heron   &   Hewitt,  in  April, 

1852,  applied  to  the  district  court  of  New  Or- 
leans, under  a  statute  of  Louisiana,  for  a  moni- 
tion., citing  all  persons  who  can  set  up  any  right 
to  the  property  adjudicated,  in  consequence  of 
any  informality  in  the  order,  decree  or  judg- 
ment of  the  court,  under  which  the  sale  was 
made,  or  any  irregularity  or  illegality  in  the  ap- 
praisements and  advertisements,  in  time  or  man- 
ner of  sale,  or  for  any  other  defect  whatsoever, 
to  show  cause  why  the  sale  so  made  should  not 
be  confirmed  and  homologated,  and,  after  due 
proceedings  in  the  premises,  that  the  said  sales 
be  confirmed,  homologated,  and  made  the  final 
jud^ent  of  the  court. 

The  executrix  (Louisa  W.  Ford)  appeared  to 
this  monition,  and  made  opposition  to  the 
homologation  of  the  sale,  and  disclosed  at  large 
the  oblections  above  specified,  and  prayed  that 
the  safe  be  declared  null  and  void,  and  that  the 
proper^  might  be  restored  to  her  possession. 

*To  this  opposition  Heron  &  Hewitt  re-  [*361 
plied,  that  they  were  bona  fide  purchasers  at  a 
public  sale  by  the  Sheriff  of  Ascension,  under  a 
writ  from  the  court,  without  any  knowledge  of 
neglect,  or  illegality,  or  want  of  jurisdiction; 
that  the  opponent  had  sold  her  interest  in  the 
property,  and  was  estopped  to  oppose  the  sale  bj 
her  acts.  They  pleadeid  that  the  mortgage  con- 
tained a  confession  of  judgment,  and  no  notice 
was  necessary  to  anyone  to  obtain  a  judgment; 
and  assert  there  is  no  just  cause  to  deny  the 
homologation  of  the  sales. 

The  district  court,  at  the  November  term, 
1852,  entered  an  order  describing  the  property 
embraced  in  the  sheriff's  deed,  and  reciting  the 
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facta  rclatiTe  to  the  grant  of  the  monition,  and    inforraalitj  in  tbe  proeeedingi,  whether  before 
tiie  motion  for  the  nomologation  of  the  lale,    or    after    jud^ent;"    and    the    judgment    r' 


andeoncludei  homoloeaticu  li  to  be  raeelTed  and  conaidered 

„  .  .  uli  and  concIuBive  proof 

of  tbe  record  sad  evidence  adduced,  that  all  tbe    duly  mnde  according  to  law,  in  virtue  of  a  judg- 


"The  court   being  satisfied,   from   inepection    "aa  full  and  concIuBiTe  proof  that  the  sale  waa 


formalities  of  the  taw  have  been  complied  with;  ment  or  order  legalTj  and  regularly  pronounced 
that  tbe  adverti«ementa  required  have  been  in-  on  the  interest  of  tbe  parties  duly  represented," 
■erted  and  published  for  the  apace  of  time  and  Having  and  excepting,  "that  it  aball  not  render 
In  the  manner  required  by  law ;  that  the  prop-  a  sale  valid  made  in  virtue  of  a  judgment,  when 
erty  has  been  correctly  described,  and  the  price  the  party  cast  wa«  not  duly  eit«d  lo  make  de- 
al whicb  it  was  purchased  truly  stated;   and  fense." 

there  being  but  one  opposition  filed  thereto,  to  The  judgment  of  the  dietiict  oourt  honolo- 

nit;  by  Mrs.  Christopher  Ford,  it  is  adjudged  gating  the  aale    'concluded   ail  parties  ['863 

and  decreed  that  aaid  sheriff's  sale  be  confirmed  except  Mrs.  ford,  who  had  filed  opposition  to 

and  homologated  according  to  law,  in  so  far  as  the  order.  Subsequently  the  aupreme  court  ovei- 

the  game  has  not  been  oppoaed."  ruled  her  opposition,  assigning  aa  the  reaaoD 

The   cau9e    was    continued    In    the  district  that  tbe  sale  was  fair,  the  pur<£aserB  bona  fide, 

court,  upon  the  opposition  proceedings  of  Mrs.  and  the  opponent  had  no  interest  in  the  subjeet 

Ford.  of  conteat.     The  plaintiff,  whether  we  consider 

In  June,  1853,  the  district  court  rendered  the  him  aa  acting  independently  or  in  eonnectiiMi 

judgment  upon  thia  oppoaition,  that  the  sate  with  Mra.  Ford,  and   under  the  "guise  of  her 

was  null  and  void,  for  the  reaaona  pleaded,  and  name"  and  character,  is  affected  by  theae  or- 

eondemned  the  petitioners  (Hewitt  &,  Heron)  to  dera. 

costs.     An  appeal    was   taken    to  the  supreme  By  the  very  terms  of  the  statute,  all  the  ob- 

~~     t  of  I>ouisiana.     That  court  rendered   its  jectioos  that  apply  to  the  manner  of  oondnetinK 

nent  in  1654.  tbe  sain  and  to  the  form  of  the  judgment  are 

e  court  -tajB:   The  appellants  are  bona  fide  cut  off  by  the  jud^ient  of  homologstion. 

purchasers  at  a  judicial  sale  of  the  plantation  The  only  question  that  the  judgment  leaven 

and  slaves,  at  the  inatnnce  of  a  mortgage  cred-  open   is  whether  the  court  tha.t   rendered   the 

itor.  at  a  fair  price,  which  has  been  paid,  and  original  judgment  had  jurisdiction  of  the  per- 

¥>BBession    taken,     and     improvements    made.  son.     But  this  question  waa  presented  to  the 

bat,  as  executrix,  Mrs.  Ford  bad  done  notliiof;,  district  court  and  the  supreme  court  upon  the 

except  to  obtain  probate  of  the  will,  and  as  heir  opposition  of  Mrs.  Ford,  in  the  same  manner 

■he  has  sold  her  interest  to  Jeter  in  the  estate,  in  which  it  is    presented    to   this  court,     lb* 

be  covenanting  to  pay  tbe  debts,  and  that  she  facts  of  the  death  of  Ford,  the  probate  ot  his 

SeS']  gave  him  a  power  *t«  sell  and  administer  will  in  the  parish  of  Ascension  before  the  order 

the  estate.  Tlmt  Jeter  had  failed  to  comply  with  of  seizure,  the  seizure  within  three  days  from 

his  bid  at  the  slieriflf's  sale,  and  that  then  the  the  date  of  the   order,    the   uotioe  directed  to 

appellants  had  become  the  purchasers,  settled  Fi»d,  and  left  at  the  house  of  the  overseer,  in 

with  mortgage   creditors,   and  took  possession,  the  absence  of  Mrs.  Ford,  and  after  her  sale  to 
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''Under  these  circumstances," the  court  nwelude,  Jeter;  the  presence  of  Jeter  at  the  sale,  the  ad- 
"we  think  it  inequitable  to  permit  this  sale  to  judication  to  bim  of  the  property  upcv  his  bid, 
be  questioned  by  the  executrix,  whom  we  con-  and  the  resale  upini  his  n^lect  to  comply  with 
■ider  as  merely  attempting  to  aid  Jeter,  her  tbe  terms  of  the  sate,  and  the  purchase  by  Hertm 
vendee  and  agent,  in  a  Bpeculation,  at  the  ex-  &  Hewitt,  with  the  sheriff's  deeds  to  him,  were 
pense  of  these  bona  fide  purchasers,  under  tbe  presented  to  those  courts  upon  tlie  evtdenee 
guise  of  representing  a  small  minority  of  the  that  has  been  submitted  to  this  court, 
creditors,  whom  she,  personally,  and  Jeter  are  xhe  decision  of  tbe  supreme  oourt  of  Louis- 
bound  to  pay.  It  is  obvious,  under  the  facts  ianft  was,  that  as  executrix,  Mrs.  Ford  did  not 
above  stated,  that  neither  of  them,  Jeter  and  really  and  truly  represent  the  interest  of  the 
Mrs.   Ford,   would  be  permitted   peraonally  to  creditors  of  her  husband  in  her  opposition,  and 

Juestion  the  sale,  on  account  of  the  alleged  in-  that  she  used  that  title  to  protect  her  own  in- 

jrmalities."    And  thereupon  the  decree  of  the  ^^J^^  ^j  that  of  Jeter,  her  agent  and  vendee 

diatrirt  court  was  reversea,  Md  the  opoosition  _^„t  that  they  would  not  U  permitted  "pet- 

diamissed,  reserving  to  the  cred itora  tbrfr  righ^  „    ja  question  the  sale,  on  Se  score  of^ 

if  any,  to  sue  for  a  rewission  of  the  sale.  Ba^  ^y    J  irregularities." 

''^■^'^:^t  ^f'^'j'ui^iTeon'L.ing  and  J/  TS^L^^'TZ^'ct  T^'T  S 

homologating  the  sale  is*declared  in  the^tuU  P™°.'."  "^S    1^^,^  ff^  ■    Ti    ^**1''-  ** 

that  ftotboSes  the  monition  to  issue,  in  favor  I^"""^i  "■»  its  predso  effect  m  the  parben- 

of  purchasers  of  property  "at  sheriff's  sales,"  ^  Tf  "°f."  ™°«"l"»t"^  ^Uf^'^"'^  "?■ 

at  those  "made  by  tG  syndics  of  insoIvenU'  J^e  statute  that  allows  the  f  <;f«d'?g  ^y  mMi- 

•states,"  at  those  "made  by  the  authority  of  ^">°-     V"'*"  '■''«    '^^  "*  9^^!^*^  ^"i 

(nstioe,"  or  of  courts,  and  to  enable  them  "to  the  mamtcnanco  of  public  order,  the  repose  <rf 

protect  themselves  from  eviction  from  the  prop-  society,  and  the  quiet  of  families,  require  that 

arty  so  purchased,"  and  "from  any  responaibil-  what  has  been  definitely  determined  by  eompe- 

Ity  to  the  possessors. of  the  same."    It  confers  tent  tribunals  shall  be  accepted  as  irretragabl* 

upon  the  order   made  by  the  court  upon   the  l^al  truth.     So  deeply    is   thia   princi^e  iai- 

monitlon,  "tbe  autiority  of  re*  judioolo,"  so  as  planted  in  her  jurisprudence,  that  aomroentatori 

to  operate  "as  a  complete  bar  against  all  per-  upon  it  have  said,  the  res  jaOoata  renders  whits 

sons,  whether  of  age  or  minora,  iniether  present  that  which  is  black,  and  straight  that  which  ti 

or  abseat,  who  may  thereafter  claim  the  prop-  crooked.    Facit  eaaiurco  rectum,  co  alto  niyraw. 

ntv  to  HUL  In  <1)imimih«w  Of  all  iliegftU^  or  No  other  evidenoe  oan  afford  ■trengt>>  tf  thi 
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presumption  of  truth  it  creates,  and  no  argu-  The  objection  made  to  the  bill,  of  want  of  pro9> 

ment  can  detract  from  its  legal  efficacy.  ^''ffl^^A.\^^f^S^}^L'S^f^A^}^'r..^  ki.  ^.k*  ♦^  ♦k-. 

TK*»  i,,^^Ai^i^^  ^s  4.1.-.  <»v»«u.«  ^t  Au^  TT««4.«/i  *'  *  stocknolder  is  bound  to  pay  his  debt  to  tlM 

The  jurisdiction  of  the  courts  of  the  United  corporation.  In  order  to  aatisl^  iU  creditors,  ha 

States,  in  cases  like  the  present,  is  derived  ex*  cannot  defend  himself  by  pleadina  that  the  com- 

dusively  from  the  fact  that  the  parties  are  cit-  fi^l^u*"^.™!!?*,^^^®  ^                                ^^^  ^ 

2           ^1  jxA        J.  >x  X         mu       •  Li.       M  XV  anotner  stockbolder  quite  as  well. 

Izens  Of  oinerent  states.     Ihe  rights  or  these  if  the  debts  attacbed  are  sufficient  to  pay  their 

parties  originate  in  the  law  of  Louisiana,  and  demands,  the  creditors  need  look  no  further. 

must  be  asowrtained  by  a  reference  to  the  prin-  ,irgu€d  Feb.  16, 1860.      Decided  Mar.  12, 1860. 

ciples  adopted  and  admmistered  by  her  consti*  ' 

tuted  authorities.     We  are  not  invested  with  A  PPEAL  from  the  Circuit  Court  of  the  United 

power  to  review  the  sentences  of  her  courts,  ^    States  for  the  District  of  Indiana, 

except  in  a  few  cases  arising  under  the  Consti-  The  bill  in  this  case  was  filed  in  the  court  be- 

tution  and  laws  of  the  United  States;  nor  is  it  l^w,  by  the  appellants,  who  are  judgment  cred- 

our  province  to  augment  or  diminish  their  value,  i*^o"  o^  the  Knox  Insurance  Company,  against 

or    to    place    any    different    estimate    upon  **id  insurance  company   and  numerous  of  its 

tiiem  than  tiiey  have  in  the  municipal  code  of  stockholders. 

the  state.    They  are  entitled  to  the  same  force  The  court  below  having  entered  a  decree  dis- 

and  effect  here  as  they  have  in  Louisiana.  missing  the  bill,  the  complainants  took  an  ap- 

The  statement  of  the  case  of  these  parties  P^^  to  this  court, 

shows  conclusively  that  the  whole  subject  of  ^  further  statement  of  the  case  appears  in  the 

this  controversy  has  been  legally  submitted  to  opinion  of  the  court. 

the  tribunals  of  Louisiana,  and  that  the  adju-  Messrs.  B.  H.  Gillet  and  8.  Jndah,  for  ap- 

dication  was  in  favor  of  the  defendants.  pellants : 

This  was  the  decision  of  the  circuit  court  of  !•  Exceptions  to  the  answer  of  Oullum,  which 

the  United  States    in    Louisiana,  from  whose  w*s  admitted  by  the  other  defendants,  were  well 

judgment  this  writ  of  error  has  been  taken.    It  taken  and  should  have  been  allowed.    The  bill 

remains  for  us  only  to  affirm  that  judgment.  stated  numerous  facts  distinctly,  and  by  inter- 

Judgment  affUrmed.  rogatories  called  upon  the  defendants  for  ex- 

plicit  answers,  which  they  did  not  give.   Among 

ATiATLT  nnTTVTi?  m*  /.I    A^*m  ^^^^^  qucstious,  they  were  asked  if  they  sub- 

APAM  OGILVIE  et  aL,  Appis.,  scribed  for  and  took  stock  in  the  company.    In- 

TwiE  irwAY  TxrQTniAxrPT!«  r!A\fT>Axrv  *^^^  ^'  stating  they  did  or  did  not,  they  sUU 

THB  KNOX  INSURANCE  COMPANY,  |^ts,  and  say  they  did  not  unless  those  facts 

Levi  Sparks  et  al.,  -  amoimted  to  a  subscription. 

(Bee  8.  C.  22  How.  380-892.)  2.  The     witnesses,      Cullum,      Savitz,      and 

Stockholders    of    insurance    companies-^u>h4m  ?^^^^^'  '^®''!u^?'^*f   K-^^^   '■^'?  u""^  "'" 

liable  to  creditors-continuing  to  act  after  ^^^^^^  ^^^    <^^«»^    depositions    must  be  sup- 

knowledge  of  fra/ud,  waives  it — cannot  avoid  P^?^*  •  i     ou     tw       ttti.*     i          r        •        • 

payment,  because  other  stockholders  not  sued.  ,  I  ^nl\^o    \^'''    ^u^^/  ""'  ^^Ti^V 

■',*'                  ^        ^         .  ,                         .  Johns.  Ch.  612;  Linganv.  Henderson,  1  Bland's 

Where  a  number  of  special  partners  are  Incor-  nu    ofln.  Darrett  v   Onrp   ^  Atlc    4rV2-  m^mn  v 

porated  to  carry  on  the  business  of  insurance,  the  „  ',       'o  tt       oin    W^  \         ,-    *^».^*f®J*  ^• 

stork  subscribea  and  owned  by  the  several  stock-  Parker,  2  Ve^.  219;  Clark  v.  Van  Rexmsdyk,  9 

holders  or  partners,  constitutes  the  capital  or  fund  Cranch,  153;  De  Wolf  v.  Johnson,  10  Wheat. 

publicly  pledged  to  all  who  deal  with  them.  357.  acntt  v   Llnvd    12  Ppt    'id.Si'  Stpin.  v    Renn. 

Where   an   Insurance   company   did  not   require  ^^* '    10   r>  x    o/S'  oia     „  -i*^*  ®  ^**    *  "^ 

their  stockholders  to  pay  in  cash  more  than  ten  per  ^n^an,  13  Pet.  209,  219;  Bridges  v.  Armour,  5 

cent  of  their  several  shares,  but  they  were  allowed  How.  91,  95. 

^wn''Xeaon!i?b',°U^«'t?erS;r'SSer'".^?f  3.  Where  one  of  two  inno^nt  parties  mu.t 

ties,  the  ninety  per  cent  retained  by  the  stock-  suffer  by  a  fraud,  the  one  who  had  full  oppor- 

holders  Is  as  much  a  part  of  the  capital  pledged  as  tunities  to  inquire  into  the  facts  and  protect 

*^  W^  5Sre&?the  cplUl  repre«nted  b,  '»'»'^*i  »">«*  ^^.^  *"«*«*<»  "^  W'"  ^^o  »»ad 

these  securities  is  required,  to  pay  the  creditors  of  "O  such  opportunity. 

the  company,  the  stockholders  cannot  be  allowed  In  the  present  case,  those  called  upon  to  sub- 

i2nh*'J'n"*JSfJ^/J"^lM^«^?ff^  ?i?i«"fi^.®y«J?Ji^J'  scribe  for  the  stock,  if  they  had  chosen  so  to 

such  an  equity  as  would  entitle  them  to  a  prefer-  »^  «„:„ux  i,„„«  „«^«J*^:«^j  *u          ^     i.  ^c    i.    i. 

ence  over  the  creditors,  if  the  capital  had  been  "O,  might  have  ascertained  the  amount  of  stock 

paid  in  cash.  previously  subscribed,  and  the  amount  of  east- 

Those  who  seek  to  set  aside  their  solemn  written  em  exchange  on  hand  owned  by  the  company, 

contracts,   by  proving  loose  conversations,   should  ^    rpi,^   „..!.««..;«♦  ;^««   ««j   ^ut^**^     *^^*  *u^ 

beheld  to  mske  out  a  very  clear  case.  *•  The  subscriptions  and  obligations  of  the 

When  they  charge  others  with  fraud,  founded  on  defendants   are   not  void  or  voidabje,  even   if 

such  evidence,  their  own  conduct  and  acts  should  it  Rhall  be  admitted  that  the  facts  set  up  in 

be  consistent  with  such  a  hypothesis.  ♦!,«;..  ««o«,o^o  «^^  ^^^^                                      ^ 

Stockholders  cannot  repudiate  their  contracts  on  ^"^ir  ans^jers  are  true, 
the  allegation  of  fraud,  if,  after  having  a  full  prior  The  defendants  do  not  aver  that  the  corn- 
opportunity  to  examine  for  themselves  into  the  af-  pany  authorized  the  false  representations  coni- 
fafrs  of  the  company,  they  alleged  no  fraud,  nor  lli„i'L«j  «*  ^-.  xu-i.  *i,o„  J^^^^^„^a  «*  *u^«« 
expressed  any  dwiire  to  wfthdr^  their  subicrlp-  P*?*^®!  °''  ®'  ^'^^l  ^"^7  approved  of  them 
tions.  after  they  were  made.     Nor  do  they  aver  that 

After  they  have  a  full  opportunity  to  know  the  they  repudiated  the  transaction  as  soon  as  they 

situation  of  the  company  its  funds  and  its  prop-  i«o^i>/i  fVm  ♦«!«  o^of^  *%#  ^iii.^^      v^..  a^  ♦i.-«i 

erty.  and  they  organ IzVa  branch  of  the  corporation  T!^^.t  the  true  state  of  things.     Nor  do  they 

which  continues  to  meet,  till  a  succession  of  losses  state  that  they  offered  to  restore  things  to  their 

make  it  spparent  that  the  capital  of  the  company  original   condition.     They  set  up  that  on  the 

will  be  nearly  all  required  to  pay  for  the  losses  n-x^,  ^f   Tnnn    lft»ii     mtvra    than    a  ^ooi.  aff.f 

incurred,  when  the  dfrectors  conclude  to  consider  ^oth  oi  June,  1«51,    more    than    a  year  after- 

themselves  defrauded,  and  withdraw  their  capital  wards,  they  would  have  nothing  more   to  do 

from  the  company;  held,  that  this  discovery  was  with  the  company,  nor  would  they  pay  their 

made  too  late,  and  that  a  court  of  equity  cannot  ^ntM  or  hills      this  was  about  a  vpar  after 

receive  such  a  pretense  as  a  valid  defense  against  "®^*®,  ^^   ""i®:.    \r         f     ^^^\  *  }  ear  alter 

the  creditors  of  the  corporation.  they  knew  of  the  heavy  losses.    In  order  to  de- 
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feat  their  liability,  they  must  connect  the  com- 
pany with  the  fraud  alleged. 

"It  (a  corporation)  is  not,  however,  responsi- 
ble for  unauthorized  or  unlawful  acts,  even  of 
its  officers,  though  done  colore  offioii." 

Ang.  &  A.  pp.  250,  251;  Thayer  ▼.  Boston,  19 
Pick.  516,  517. 

5.  The  fact  that  from  May,  when  the  true 
amount  of  the  Vincennes  stock  must  have  been 
known  by  the  Jeffersonville  stockholders,  to  the 
middle  of  August,  no  complaint  was  made  on 
that  account,  is  conclusive  evidence  that  the  de- 
fendants did  not  consider  themselves  injured  by 
that  fact. 

6.  The  objection,  in  May,  by  the  Jeflfersonville 
stockholders,  to  an  increase  of  the  Vincennes 
stock  before  the  dividend  expected  in  July,  is 
conclusive  that  they  were  not  deceived  or  dis- 
satisfied with  the  amount  subscribed  at  that 
place.  They  were  satisfied  then,  and  are  boimd 
to  be  so  now. 

7.  The  fact  that  no  complaint  was  made 
concerning  the  quantity  of  stock  subscribed  at 
Vincennes,  until  after  the  Jeffersonville  stock- 
holders were  (»iled  upon  to  pay  the  $50,000 
loss  at  Owensburg,  is  conclusive  evidence  that 
it  was  the  losses,  and  not  the  limited  amount 
of  stock  taken  at  the  former  place,  that  oc- 
casioned the  dissatisfaction. 

8.  If  a  fraud  had  not  in  fact  been  committed, 
it  was  the  duty  of  the  party  promptly  and  dis- 
tinctly to  repudiate  ana  rescind  it,  uid  restore 
things    to   their    original    condition.      In   the 

£  resent  case,  the  subscribers  waived  the  right 
}  rescind,  if  they  ever  had  the  right,  and  could 
not  afterward  resume  it,  especially  to  the  injury 
of  innocent  third  persons  or  creditors. 

See  Mason  v.  Dovet,  1  Den.  60;  2  Pars.  C6nt. 
278,  279;  Wheaton  ▼.  Baker,  14  Barb.  594; 
Munn  V.  Worrall,  16  Barb.  221. 

The  defendants  did  not  conform  to  the  rules 
laid  down  in  these  authorities. 

9.  The  meeting  and  action  of  the  Jefferson- 
▼ille  board  from  Mav  to  August,  after  they 
knew  the  true  state  of  the  subscriptions,  is  con- 
elusive  evidence  that  they  ratified  and  approved 
their  subscriptions  and  obli^tions,  and  they 
are  estopped  from  disputing  either. 

10.  No  fraud  committed  by  the  members  of 
a  corporation  upon  one  another,  can  impair 
their  respective  liabilities  or  that  of  the  com- 
pany, so  far  as  third  parties,  doing  business 
with  said  corporation  and  trusting  it,  are  oon- 
oemed. 

As  to  the  alleged  misrepresentations,  the 
rules  concerning  such  representations  are: 

1st.  The  fact  represented  must  be  material. 

2  Pars.  Cont.  266.  267. 

2d.  It  must  appear  that  the  defendants  did 
rely,  and  had  the  right  to  rely,  on  the  repre- 
sentations. 

2  Pars.  Cont.  270. 

3d.  The  representations  must  be  eontempo- 
raneouB. 

Story,  Agency,  8  137. 

4th.  It  must  be  in  the  peculiar  knowledge 
of  the  party. 

Bat  admitting  the  charge  of  fraud  to  be 
proven,  and  that  defendants  relied  on  the  repre- 
•entations,  the  defendants  cannot  protect  them- 
•elves  by  it.    It  is  too  late. 

2  Pars.  Cont.  278;  Masson  ▼.  Bovet,  1  Den. 
iW:  2  Para.  Ooni.  278,  nota  B;  Wheaton  T.  Bo- 


ker,  14  Barb.  594;  Munn  t.  Worrall,  16  BaTU. 
221. 

12.  If  these  defendants  might  set  up  thii 
fraud  against  the  company  or  their  co-stock- 
holders, they  cannot  set  it  up  against  the  cred- 
itors of  the  company.  When  one  of  the  two 
innocent  parties  must  sufifer  by  the  fituid  of  a 
third  paixy,  he  of  the  two  who  afforded  the 
means  or  save  the  credit,  must  bear  the  loss. 

Story,  A^en.  S  127,  pp.  142,  143,  and  note  1; 
Story,  Eg.  Jur.  SS  384,  388;  Hioms  r.  Holton, 
13  Eng.  L  &  £q.  596. 

13.  It  is  a  rule,  that  when  a  man  votes  at  a 
corporate  election  or  acts  as  an  officer  of  a  cor- 
poration, he  is  estopped  to  deny  the  validity  of 
the  organization,  or  of  his  subscription. 

Ang.  &  Ames,  Corp.  §  532,  p.  518. 
Mr.  R.  Crawford,  for  appellees: 

1.  The  plaintiff's  exceptions  to  the  answers 
to  the  interrogatories  are  not  wdl  taken. 

Whether  the  insurance  company  had  been 
organized  or  not,  and  had  authority  to  receiye 
subscriptions,  involved  matter  of  law  as  well 
as  of  fact 

2.  The  defendants  were  not  stockholders  of 
the  insurance  company.  They  did  not  suV 
scribe  to  the  capital  stock,  as  alleged  in  the  com* 
plaint.  The  charter  of  the  insurance  company 
IS  a  public  act,  and  this  court  will  notice  it. 

The  8th  section  provides  that  bo<^  for  iho- 
subscription  of  the  capital  stock  should  be 
opened  at  Vincennes,  and  it  should  be  lawful 
for  any  person  to  subscribe  for  any  number  of 
shares.  To  become  a  subscriber,  required  the 
writing  of  the  name  to  such  a  book,  or  to  some 
paper,  which  expressed  in  substance  that  the 
party  agreed  to  take  a  given  number  of  sharea 
of  stock. 

Thames  Tunnel  Co,  ▼.  Sheldon,  6  B.  ft  C.  341 ; 
Fow  V.  Clifton,  6  Bing.  776;  Galvanized  Iron  Co. 
V.  Westoby,  14  Eng.  L.  &  Eq.  386;  Traey  v. 
Yates,  18  Barb.  152;  T.  d  B,  R,  Co.  ▼.  Warren, 
18  Barb.  310;  14  N.  Y.  574. 

Givins  their  notes  and  bills  did  not  make 
them  subscribers  or  stockholders. 

The  notes  and  bills  were  without  considera- 
tion, and  cannot  be  enforced.  There  was  no 
mutuality. 

Lees  V.  WMteomh,  5  Bing.  34;  Bykes  t.  Dimon^ 
9  A.  ft  E.  693. 

The  defendants  never  afterwards  becama 
stockholders,  by  accepting  certificates  of  stodL 

14N.  Y.  533;  18  Barb.  152. 

The 'defendants  never  did  any  acta  whidi 
estopped  them  to  deny  that  they  were  stock- 
holders. They  never  voted  as  sudi,  or  did  any 
corporate  act,  or  in  any  way  whatever  hela 
themselves  out  to  the  world  as  stockholders. 

3.  The  notes  and  bills  described  in  the  com- 
plaint were  obtained  from  the  defendants  by 
fraud  of  the  Insurance  Company's  s^pnt,  and 
were  repudiated  by  them  as  soon  as  they  were 
informed  of  the  fraud. 

The  evidence  upon  this  point,  the  depositions 
of  Cullam,  Schwartz,  and  Savlts,  is  objeetsd 
CO  on  the  ground  that  the  witnesses  were  par* 
ties  to  the  suit,  and  that  they  were  interested. 

It  is  a  familiar  and  unquestioned  rule  in  tlit 
books  of  practice  and  of  evidence,  that  one  de> 
fendant  in  chancery  may  be  examined  by  a  so* 
defendant,  if  not  interested  in  favor  of  the  latter. 

2  Daniel  Ch.  Pr.  1036,  1043;  1  Baili.  Gh. 
Pr.  261;  1  Hoff.   Gh.  Pt.  485;  1  Qreen].  Bv. 
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§  318;  see,  also,  3  P.  Wms.  288;  2  Ves.  & 
B.  405;  2  Cox.  413;  14  Sims.  632;  1  Wood.  & 
M.  90;  10  Conn.  121;  2  Johns.  Ch.  550 ;.6  Johns. 
Ch.  204;  2  Cow.  129;  5  Paige,  251;  7  Paige, 
457;  1  Bland.  503;  1  Ired.  Ch.  92;  2  McCord, 
Ch.  185;  12  Ala.  396;  7  J.  J.  Marsh,  1;  6 
Blackf.  221 ;  4  Scam.  135. 

The  plaintiffs  have  objected  that  if  Caman 
did  practise  this  fraud  upon  the  defendants,  it 
was  his  own  wrong  only;  the  Insurance  Com- 
pany did  not  authorize  it,  nor  ought  it  to  be 
affected  by  it.  It  is  true  it  had  the  alternative 
to  reject  or  adopt  the  unauthorized  acts  of  its 
agent.  If  it  had  rejected  them,  there  would 
have  been  no  contract  between  it  and  the  de- 
fendants. But  it  chose  to  adopt  them,  and 
therefore  it  took  them  tainted  as  they  were. 

Chit.  Cont.  579;  2  Pars.  Cont.  276  and  n. 
(a)  ;  1  Story,  Eq.  Jur.  §  256;  Doggett  v.  Em- 
erson, 3  Story,  735;  Atwood  v.  Small,  6  CI.  ft 
F.  448;  Mason  v.  Crosby,  1  Wood.  &  M.  342; 
Jeffrey  v.  Bigelow,  13  Wend.  518;  Stoatara  R. 
Co.  V.  Bmne,  6  Gill.  41;  Crump  v.  U.  8,  Min- 
ing Co,  7  Gratt.  352. 

It  is  also  objected  that  these  misrepresenta- 
tions were  not  made  at  the  time  when  the  notes 
and  bills  were  given,  and  therefore  are  not  a 
good  cause  for  avoiding  them.  As  to  some  of 
the  defendants,  it  appears  expressly  that  they 
gave  their  notes  at  the  time  of  the  representa- 
tions; but  this  is  immaterial. 

No  man  can  publish  a  falsehood  to-day,  and 
to-morrow  contract  with  an  innocent  victim  and 
bold  him  bound. 

See  Crocker  y.  Lewis,  3  Sumn.  8;  Smith  v. 
Bahcock,  2  Wood.  &  M.  246;  8  Bing.  N.  C.  97; 
26  Eng.  L.  k  Eq.  129. 

But  the  plaintiffs  contend  that  if  the  fraud 
has  been  ever  so  strongly  proved,  and  it  has 
not  been  waived,  and  might  be  a  good  defense 
in  a  suit  brought  by  the  insurance  company,  yet 
it  is  no  defense  against  them.  They  daim  to 
have  a  peculiar  equity. 

Yet  their  complaint  alleges  that  the  defend- 
ants severally  made  the  subscriptions,  notes 
and  bill  stated  in  it,  and  the  issue  joined ;  and 
the  very  question,  therefore,  to  be  tried,  is  as 
to  their  validity.  It  follows  that  the  plaintiffs 
must  prove  them  to  be  valid  and  binding  on 
the  defendants,  or  they  do  not  maintain  the 
issue.  If  the  transactions  are  void  on  account 
of  fraud,  then  there  is  legally  no  subscription, 
note  or  bill. 

In  effect,  the  plaintiffs  ask  to  be  substituted 
in  the  place  of  uie  insurance  company,  and  to 
be  permitted  to  enforce  the  payment  of  debts 
which  it  has  wrongfully  neglected  to  enforce. 
If  there  is  no  valid  debt  due  from  any  of  the 
defendants  to  the  insurance  company,  there  is 
no  matter  alleged-  in  the  complaint  on  which 
the  plaintiffs  can  recover.  The  plaintiffs  can 
acquire  no  greater  rights  than  it  had,  and  where 
it  had  none,  th^  acquire  none. 

Hyde  v.  Lynde,  4  r)*.  T.  387;  in  matter  of 
Howe,  1  Paige,  125;  Meoh.  Bank  r.  N.  Y.  d  N, 
H.  R.  Co.  13  N.  Y.  599;  Roberts  ▼.  Alb.  d  W. 
Stock  R.  Co.  25  Barb.  662. 

4.  There  is  an  utter  failure  in  the  proof  of 
the  main  corpus  of  the  plaintiff's  case.  The 
complaint  alleges  that  they  were  severally 
creditors  of  the  insurance  company,  and  had 
obtained  judement  against  it,  and  returns  of 
"no  property? 
22  How. 


The  answers  deny  all  knowledge  of  the  mat- 
ters alleged,  and  the  record  contains  no  proof 
of  them. 

5.  Necessary  parties  are  wanting  to  the  ac- 
tion. This  objection  was  taken  in  all  the  an- 
swers. 

In  this  kind  of  cases,  each  defaulting  stock- 
holder is  liable  pro  rata  only,  with  all  the  other 
defaulters,  for  his  portion  of  the  unpaid  sub- 
scription which  may  be  necessary  to  satisfy  the 
plaintiff's  debts  and  costs. 

Mann  v.  Pentz,  3  N.  Y.  415;  Bank  v.  Igle- 
hart.  6  McL.  568. 

The  decree  must  be  several  against  the  de- 
fendant for  his  separate  liability;  therefore,  in 
order  that  the  relative  share  each  has  to  pay 
may  be  ascertained,  all  the  defaulting  stock- 
holders must,  as  far  as  possible,  be  brought  be- 
fore tha  court. 

3  Com.  415;  6  McL.  568;  De  Wolf  v.  Mallet, 
2  J.  J.  Marsh.  401 ;  Crease  v.  Baboook,  10  Met. 
525;  Caldwell  v.  Taggart,  4  Pet  190. 

Where  the  parties  are  so  numerous  as  to 
render  it  very  mconvenient,  the  court  may  allow 
the  case  to  go  on  with  only  a  part  of  them  before 
it. 

But  this  is  an  exception  to  the  rule,  and  it 
is  for  the  court  and  not  the  plaintiff's  counsel, 
to  decide  whether  persons  proper  to  be  made 
defendants  are  to  be  left  out  under  this  excep- 
tion ;  and,  therefore,  the  reason  must  be  stated 
why  they  are  not  made  parties. 

Martin  v.  MoBride,  3  Ired.  Ch.  531 ;  Qilham 
V.  Cairns,  Breese,  124. 

In  the  present  case,  the  defendants  are  not 
verv  numerous,  and  nearly  all  of  them  are  shown 
to  be  within  the  jurisdiction  of  the  court,  and 
no  excuse  is  offered,  except  in  one  case,  for  not 
making  all  of  them  defendants. 

Mr.  Justice  CMer  delivered  the  opinion  of 
the  court: 

The  complainants  in  this  case  are  judgment 
creditors  oz  the  Knox  Insurance  Company.  The 
numerous  other  defendants  are  stockholders  of 
the  company,  and  are  severally  charged  as 
debtors  to  it,  for  the  unpaid  portion  of  the  stock 
subscribed  by  them. 

The  company  is  insolvent,  or  at  least  is  un- 
able to  pay  its  creditors,  without  calling  in  the 
capital  subscribed  and  secured,  but  not  actually 
paid  in  cash.  This  it  has  failed  or  refused  to 
do.  This  bill  is  filed  to  compel  these  stock- 
holders or  debtors  to  the  corporation  to  pay  the 
amoimt  of  their  debts,  in  order  that  the  cred- 
itors of  the  company  may  obtain  satisfaction. 

The  bill  was  taken  pro  oonfesso  as  against  the 
corporation.  The  other  defendants,  being  cor- 
porators, are  oonse<^uently  concluded  as  to  the 
averments  of  the  bill  affecting  them  as  such. 
As  stockholders  who  have  not  paid  in  the  whole 
amount  of  the  stock  subscribed  and  owned  by 
them,  they  stand  in  the  relation  of  debtors  to 
the  corporation  for  the  several  amoimts  due  by 
each  of  them.  As  to  them,  this  bill  is  in  the 
nature  of  an  attachment,  in  which  they  are 
called  on  to  answer  as  garnishees  of  the  prin- 
cipal debtor. 

Where  a  number  of  special  partners  are  in- 
corporated to  carry  on  the  business  of  insur- 
ance, the  stock  subscribed  and  owned  by  the 
several  stockholders  or  partners  constitutes  the 
capital  or    fund    publicly    pledged  to  all  who 
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deal  with  them.  Insurance  companies  or  cor- 
porations, unless  they  have  the  privilege  of 
usinjBf  their  capital  for  banking  purposes,  seldom 
require  the  actual  payment  of  it  all  in  cash. 
388*]  Contracts  of  ^insurance  or  indemnity, 
though  not  literally  "gaming  contracts/'  are, 
nevertheless,  in  the  nature  of  wagers  against  tKe 
happening  of  a  certain  event.  The  calculation 
of  chances  is  greatly  in  favor  of  the  insurer.  In 
a  large  number  of  policies,  it  is  but  reasonable 
to  expect  that  the  amount  of  premiums  will 
exceed  that  of  the  losses.  The  insured  are 
thus  made  to  pay  one  another,  and  with  com- 
mon good  fortune  afford  an  overplus  to  make  a 
dividend  for  the  insurers.  Hence  the  Knox 
Insurance  Company,  like  others  of  the  same  de- 
scription, did  not  require  their  stockholders  to 
pay  in  cash  more  than  ten  per  cent  of  their 
several  shares.  They  were  allowed  to  Retain 
the  remaining  ninety  per  cent  in  their  own 
possession,  substituting  therefor  their  bonds,  or 
other  securities.  Thus  every  stockholder  became 
a  borrower  from,  and  debtor  to,  the  capital 
stock  of  the  company.  If  in  the  course  of 
events  the  chances  were  favorable,  a  dividend 
of  twenty  per  cent  on  capital  would  give  a  profit 
of  two  hundred  on  the  money  actually  paid  out 
by  thorn.  On  the  contrary,  if  they  were  ad- 
verse, the  capital  represented  by  securities  must 
necessarily  be  paid  in  to  satisfy  the  just  debts 
of  the  company. 

The  ninety  per  cent  retained  by  the  stock- 
holders is  as  much  a  part  of  the  capital  pledged 
as  the  cash  actually  paid  in.  When  that  por- 
tion of  the  capital  represented  by  these  securi- 
ties is  required  to  pay  the  creditors  of  the  com- 
pany, the  stockholaers  cannot  be  allowed  to  re- 
fuse the  payment  of  them,  imless  they  show 
such  an  equity  as  would  entitle  them  to  a  pref- 
erence over  the  creditors,  if  the  capital  had  been 
paid  in  cash. 

Let  us  now  examine  their  defense,  and  see  if 
they  have  established  such  an  equity. 

They  do  not  deny  that  they  paid  the  ten  per 
cent,  gave  their  securities  for  the  balance,  and 
have  received  their  certificates  for  their  several 
shares  of  stock ;  but  they  contend  that  they  are 
not  bound  to  pay  these  securities,  because  the 
agcnl  of  the  corporation,  who  took  the  subscrip- 
tions of  stock,  made  certain  representations  con- 
cerning the  state  of  the  affairs  of  the  corpora- 
tion, which  were  not  true;  and  as  a  consequence 
thereof,  they  are  not  bound  to  pay  these  securi- 
ties. 

389*]  *The  numerous  defendants,  with  some 
immaterial  variations  and  qualifications,  adopt 
the  answer  of  their  co-defendant,  Collum,  which 
we  shall  give  vej'batim  from  the  record,  to  show 
we  have  not  misstated  or  mistaken  the  nature 
of  the  defense  set  up. 

"And,  by  way  of  defense  to  said  suit,  s'd  Col- 
lum alleges  that  just  before  he  gave  s'd  note,  ac- 
cepted s'd  first  bill,  Kobert  N.  Carnan,  an  agent 
of  said  ins.  company,  came  to  JefTersonville  to 
procure^  persons  there  to  give  notes  and  bills  for 
stock  in  s'd  ins.  company;  and  in  order  to  in- 
duce said  Collum  to  give  his  s'd  note,  and  accept 
s'd  first  bill  for  sucli  stock,  s'd  Carnan,  as  such 
agent,  then  and  there  falsely  and  fraudulently 
s'd  and  represented  to  s'd  Collum,  and  in  his 
hearing,  that  stock  in  s'd  ins.  company  to  the 
amount  of  seventy-five  dollars  had  then  been 
subscribed  for  at  VincenneSy  and  on  the  Wabash 
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river,  and  all  of  s'd  amount  had  then  been  paid 
or  secured  as  the  charter  of  s'd  insurance  com- 
pany required.  S'd  Collum  did  not  then  know, 
nor  then  liave  the  means  of  knowing,  to  the  con- 
trary of  s'd  representations,  and  ne  fully  be- 
lieved them  to  be  true,  and  with  that  belief  he 
gave  his  s'd  note,  and  accepted  s'd  two  bills  for 
stock  in  s'd  ins.  company;  and  if  he  had  not 
fully  believed  s'd  representations  he  would  not 
have  given  said  note  nor  accepted  s'd  bills,  or 
either  of  them.  At  the  time  s'a  representations 
were  so  made,  and  s'd  given  and  s'd  first  bills  ac- 
cepted, there  had  not  been  more  than  twenty- 
five  thousand  dollars  of  stock  in  s'd  ins.  com- 
pany subscribed  for  and  paid  and  secured,  as  s'd 
charter  required,  at  Vincennes,  on  the  Wabash 
river,  which  said  Carnan  then  well  knew.  Said 
Carnan  also,  at  and  just  before  s'd  Collum  made 
his  s'd  note  and  accepted  his  s'd  first  bill,  repre- 
sented to  him  that  s'd  ins.  company  then  had 
$40,000  of  funds  on  hand,  mostly  in  Eastern 
exchange,  which  they  could  not  dispose  of  at 
Vincennes,  and  they  wished  to  get  stockholders 
at  Jefi'ersonville,  so  as  to  have  an  officer  of  s'd. 
insurance  company  there,  and  they  would  then 
send  those  funds  there  to  be  sold  and  used.  Said 
Collum  did  not  then  know,  and  had  no  means  of 
knowing,  to  the  contranr  of  s'd  *repre-  [*300 
sentation,  but  he  believed  it,  iuid  it  was  a  strcmg 
Inducement  with  him  to  make  his  s'd  note  and 
accept  his  s'd  bills ;  yet  he  is  now  informed  and 
believes  said  representation  was  grossly  false, 
and  that  s'd  ins.  company  did  not  at  that  time 
have,  and  had  not  at  any  time,  had  that  sum  or 
anythinp^  like  that  sum  of  money  on  hand,  and 
mostly  in  Eastern  exchange,  which  they  could 
not  dispose  of  at  Vincennes." 

Carnan,  who  was  examined  as  a  witness  de- 
nies the  charges  made  in  this  answer,  and  de- 
clares that  he  was  not  authorized  by  the  com- 
pany to  make  such  representations,  and  did  not 
make  them. 

To  establish  their  defense,  several  of  the  de- 
fendants themselves  were  called  as  witnesses,  al- 
leging that,  as  their  responsibility  was  several, 
and  not  joint,  each  one  may  be  called  as  a  wit- 
ness for  all  the  rest.  Much  of  the  argument  of 
this  case  has  been  expended  on  the  question  of 
the  competency  of  these  witnesses  to  testify  in 
their  own  case;  but  we  do  not  think  it  necessary 
to  decide  it,  as  there  are  other  facts  in  the  case 
which  show  clearly  that  the  matter  pleaded  can- 
not affect  the  relative  rights  of  the  parties  in 
the  case,  assuming  it  to  be  true. 

Those  who  seek  to  set  aside  their  solemn  writ- 
ten contracts,  by  proving  loose  conversations, 
should  be  held  to  make  out  a  very  clear  case; 
and  when  they  charge  others  with  fraud,  found- 
ed on  such  evidence,  their  own  conduct  and  acts 
(which  speak  louder  than  words)  should  be  con- 
sistent with  such  a  hypothesis.  Aawnming  the 
fact  that  Carnan  did  make  the  representations 
charged,  what  was  the  conduct  of  these  Jeffef- 
sonville  stockholders,  who  now  seek  to  repudiate 
their  contracts  on  the  allegation  of  fraud?  Aft- 
er having  a  full  opportunity  to  examine  for 
themselves  into  the  affairs  of  the  company,  they 
alleged  no  fraud,  nor  expressed  any  desire  to 
withdraw  their  subscriptions;  on  the  contraiy, 
wlien  fully  informed  that  the  amount  of  stock 
subscribed  at  Vincennes  did  not  equal  that  tak- 
en at  Jeffersonville,  and  when  an  offer  was  made 
to  increase  the  Vincennes  subscriptions,  so  as 
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to  equal  those  at  JcfTersonrille,  the  defendant) 
and  those  who  acted  with  them  objected,  and  in 
Misted  that  the  lower  the  amount  of  stock  thi 
391*]  'higher  would  be  the  dividend,  and  con 
sequentlv  it  had  better  not  be  increased  till  aftei 
the  first  dividend  of  twenty-Gre  per  cent  hac 
been  made. 

2.  After  the  defendants  had  a  full  opportu 
nity  to  know  the  situation  of  the  company,  iti 
funds,  and  its  property,  they  organized  ut  Jcf 
fersonville  o  branch  of  the  corporation,  hnvinf 
resident  directcrs  at  that  place.  This  board  mol 
from  time  to  time,  through  the  months  of  April 
May,  June,  July,  and  up  to  13th  August,  1850 
While  there  was  a  prospect  of  a  dividend  ol 
250  per  cent  on  the  amount  of  cash  paid  in 
their  eyes  were  shut  to  the  deceit  supposed  U 
have  been  practised  on  them.  In  the  month  ol 
May  a  Are  at  Oivensville,  Kentucky,  was  re- 
ported,  in  which  the  company  lost  about  ?60, 
000.  This  seemed  to  injure  the  prospect  of  the 
large  dividend;  yet  even  then  it  was  not  sa 
clearly  perceived  that  the  defendants  were  de- 
frauded. 

The  directors  at  Jeff ersonvi lie,  who  repre- 
senteil  their  interests,  continued  to  meet  till  the 
middle  of  August,  anil  till  a  succession  of  losses 
made  it  apparent  that  the  capital  of  the  com- 
pany would  be  nearly  all  required  to  pay  for 
the  losses  incurred.     When  these  facts  became 

{i&tcnt,  the  directors  at  Jefferson vi lie,  at  their 
net  meeting  in  August,  "after  taking  time  ro 
consider  what  woa  best  to  be  done,"  concluded 
to  consider  tbenuelve«  defrauded  and  withdraw 
their  capita)  from  the  company. 

We  need  not  cite  authorities  to  show  that 
this  discovery  was  made  too  late,  and  that  a 
'Oourt  of  ei]Dity  cannot  receive  such  a  pretense 
ns  a  valid  defense  against  the  creditors  of  this 
«orporation. 

II.  The  objection  made  to  the  bill,  for  want 
«f  proper  parties,  is  equally  untenable.  The 
■^jrediiors  of  the  corporation  are  seeking  satis- 
faction out  of  the  assets  of  the  company  to 
"which  the  defendants  are  debtors.  If  the  debts 
attached  are  sufficient  to  pay  their  demands, 
the  creditors  need  look  no  further.  They  are 
-not  hound  to  settle  up  all  the  affairs  of  this  cor- 
poration, and  the  equities  between  its  various 
-ntockholilers  or  partners,  corporators  or  debt- 
■ors.  If  A  is  bound  to  pay  his  debt  to  the  corpo- 
ration, in  order  to  satisfy  its  creditors,  he 
392*]  cannot  'defend  himself  by  pleading  that 
these  complainants  might  have  got  their  satis- 
faction out  of  B  quite  as  well.  It  ia  true,  if  it 
!)«  necessary  to  a  complete  satisfaction  to  the 
complainants,  that  the  corporation  be  treated  as 
an  insolvent,  the  court  may  appoint  a  receiver, 
with  authority  to  collect  and  receive  all  the 
'debts  due  to  the  company,  and  administer  all 
its  assets.  In  this  way,  ail  the  other  stockhold- 
ers or  debtors  may  be  made  to  contribute. 

For  these  reasons,  we  are  of  opinion  that  the 
decree  of  the  circuit  court  should  be  reversed, 
with  costs,  and  that  the  record  be  remanded, 
with  instructions  to  that  court  to  enter  a  de- 
cree for  the  complainants  against  the  respond- 
ents severally,  for  such  amount  as  it  shall  ap- 
pear was  due  and  unpaid  1^  each  of  them  on 
their  share*  of  the  capital  stock  of  the  Knox 
Insurance  Compaay,  and  to  have  such  other 
2E  How.  U.  B.,  Book  16. 
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Tbe  eenulneness  of  tbe  olScial  Blgnatnres  to  the 
paper  title  alone,  can  never  be  regarded  as  satis- 

"The'record  proof  la.  Beoerallj  speaklnft.  the  hluh- 
pst,  Poasenslon  and  occupation  of  some  ducatlou, 
permanenc;,  and  value,  are  neit  entitled  to  weight. 
At  least,  satlsfactorj  evidence  nbould  be  re- 
quired, to  make  the  RDtedatlne  of  Meiican  Rrant 
IrrecoD enable  with  the  proof :  otherwise,  there  can 
be  no  protection  agalDat  Imposition  and  fraud  ID 
these  cases. 

Ar^ed  Jan.  £7,  18G0.    Decided  Mar.  IS,  1860. 

APPEAL    from    the    District    Court    of    the 
United  States  for  the  Northern  District  of 

California. 

The  history  of  the  ease  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Mo/irs.   1,   S.   Black,   Ally.   Oen.,   and   E. 
M.  Stantan,  for  appellants: 

The  grant,  if  made  at  all,  was  made  without 
any  previous  petition,  investigation,  reference 
or  report;  no  map;  no  order  of  concession;  no 
registry,  Arce's  certificate  (or  the  certifitiit* 
with  bis  name  to  it),  that  note  had  been  taken 
of  this  title  is  the  proper  book,  is  false.  The 
proper  book  is  here,  and  it  contains  no  such 
thing.  There  ia  not  a  vestige  or  trace  of  this 
title,  or  anything  like  it,  to  be  found  among  all 
the  records  of  the  department.  Tlie  title  waa 
never  produ'vd.  nor  its  existence  publicly  as- 
serted in  any  way  whatever,  before  the  26th 
Avigust,  1962.  when  the  dw^i  from  Salvador 
Valiejo  to  the  claimant  M'as  acknowledged  be- 
fore a  notarv.  The  deed  from  Junn  to  Salva- 
ior  Vallejo  i's  dated  Dec.  ,10,  1840,  but  it  is  not 
acknowledged  or  recorded;  nor  does  it  appear 
3ver  to  have  been  seen  by  anybody  but  the  par- 
Salvador  Vallejo  and  Carillo,  their  haother- 
in.law,  swear  that  there  was  a  sort  of  poesea- 
lion  from  1842  or  1843,  with  some  Improve- 
nents  which  the  former  witness  says  cost  a 
^eat  deal  of  meat  and  spuuk.  But  they  do  not 
lay,  and  there  is  no  reason  to  believe,  that  th« 

NoTi.— Pi-Miimnflan  from  faiiuTt  ta  prodacs  *v{- 
note,  14  L.  it.  A.  4T0. 
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Utle  DOW  Bet  up  waa  exhibited,  or  the  land 
<.']  aimed  under  it.  Juan  CaHteaadn  say  a  the 
;>ORieHBion  was  not  taken  until  after  the  granl 
in  1S44  or  1S45. 

1.  Tlie  fp-ant  is  illegal  for  want  of  a  petition, 
map,  inquiry,  etc. 

2.  It  IB  not  proTod,  hecaiiw  a  grant  produce<l 
from  Uie  private  cuatody  of  the  claimant,  with- 
out any  record  of  it  among  the  arehivea,  is  no 
grant  at  all. 

3.  It  is  falae.  forged,  fabricated. 

If  it  had  been  really  made  by  the  governnieDt 
at  the  time  it  bears  date,  why  was  it  not  re- 
corded T  VVliy  was  the  false  note  of  Arce  placeil 
at  the  foot  of  ftl 

The  bad  character  of  th«  Vallejos,  as  well  as 
of  their  principle  witncasea,  rendera  it  extreme- 
ly probable  that  all  the  papera,  fneludii^  the 
petition  for  license  to  occupy,  the  license  itself, 
and  the  pretended  grant  from  the  governor,  are 
aheer  fahrieaticna,  fraudulently  got  up  long 
after  the  change  of  government. 

The  chief  of  the  Vallejos  (General  Mariano) 
waa  a  profeaaional  witncu,  until  hia  credit  run 
down  ao  low  that  he  waa  no  longer  worth  call- 
ing. In  the  case  of  Iriioo  v.  Vnitad  State*,  04 
U.  S.  (23  How.)  elB,  it  waa  proved  that  he  had 
forged  a  graat,  and  the  claim  under  it  wa«  re- 
jecied  on  tbat  ground  atone. 

Juan  Caatenada  ia  a  well  known  profeaaional 
witneaa.  So  is  Francisco  Aroe,  who  falsely  cer- 
tlfles  that  this  grant  waa  recorded  in  the  proper 
book. 

The  grant  U  dated  in  September,  1S44.  That 
was  the  very  time  at  which  the  Vallejos  were 
banding  themselves  and  their  followera  against 
Mieheltorena,  to  drive  him  from  the  country, 
and  he  knew  it.  It  ia  not  probable  that  he  waa 
making  granta  of  valuable  lauds  to  them  at 
such  a  time. 

Jfr.  R.  H.  aiUet,  for  Lppellees: 

Material  facta  eatablished  by  the  evidence  In 
the  record: 

First.  The  )^ant  was  made  by  Governor 
Mieheltorena  to  Salvador  and  Juan  A.  Vallejo, 
September  6,  1844,  for  the  premises  in  question. 

8econd.  The  grantees  settled  upon  and  occu- 
pied the  land  granted. 

[Counsel  reriewed  the  evidence  in  the  case  on 
this  point,  ond  referred  to  the  following  cases: 
foco,  69  U.  8.  (IB  How.)  666;  Batherland,  60 
tJ.  B.  (19  How.)  3S3;  frtmtmt,  GB  U.  S.  (17 
How.)  642;  and  said  these  three  oases  muat  be 
overruled  or  the  present  grant  must  be  con- 
firmed.] 

Third.  Judicial  posaeaaion  was  not  given,  be- 
cause the  magistrate  applied  to  was  afraid  of 
the  Indiana. 

Fourth.  The  United  States  offered  no  evi- 
dence fn  this  case  on  any  point,  by  way  of  con- 
tradiction, or  explanation,  or  otherwise;  but 
left  that  of  the  claimants  wholly  unquestioned. 

Sixth.  No  objection  was  raised  before  the 
board,  except  that  the  conditions  subseauent 
had  not  been  performed,  and  that  the  looalities 
and  boundaries  were  not  given  with  sufficient 
definiteneos,  and  these  were  removed  by  testi- 
mony taken  in  the  district  court. 

But  two  questions  were  presented  to  the  dis- 
trict court,  and  they  were  auestioc*  of  fact 
upon  which  the  elainianta  made  full  proof,  and 
the  United  Stat«a  offered  no  evidence  at  all. 


1.  No  additional  evidence  can  be  introduced 
on  an  appeal  to  thia  court  except  in  admiralty 

e  U.  S.  L.  633;  1  U.  8.  L.  84;  2  U.  8.  L.  244; 

61  u.  s.  (20  How.)  aei. 

i.  No  question  can  be  raised  and  decided  oa 
appeal  which  waa  not  raised  below. 

Larlin'a  Gate,  e9  U.  8.  (IS  How.)  661;  I 
Barb.  Ch.  Pr.  306;  Ringgold's  Case,  I  Bland, 
Ch.  21;  (7hamEey  v.  Lord  Dumany,  2  Sch.  ft 
L.  712;  2  Hoif.  Ch.  Pr.  63;  FranUand  v.  Jfe- 
(hutu,  1  Knapp.  27-t:  flame*  v.  Lee,  1  Bihb, 
626;  Morton  v.  Currie,  3  A.  K.  Marah.  294. 

3.  When  an  equitable  right  is  once  vetted 
under  a  grant  by  a  governor,  it  cannot  be  de- 
vested, exrept  by  the  action  of  the  govemmenl 
upon  a  denouncement  by  a  third  person. 

Frimont't  Cnae,  6S  U.  S.  (17  How.)  6B7; 
Retiding't  Case,  p9  U.  8.   (18  How.)   6. 

4.  Conflrmntion  by  the  departmental  assem- 
bly ia  not  necessary,  in  order  to  confirm  a  Cal- 
ifornia grant  mode  by  a  governor. 

It  was  the  duty  of  the  governor,  and  not  of 
the  grantee,  to  present  it  for  confirmation. 

See  Frimtmt  v.  U.  8.  58  U.  S.  (17  How.) 
642,  663;  Cnti  Cervantes'  Cote,  60  V.  B.  (18 
How.)  653)  iMrkin's  Case,  59  U.  S.  (18  How.) 
6flZ;  Reading-M  Case.  50  U.  S.  (18  How.)   7. 

6.  When  an  officer  of  the  Mexican  govern, 
ment  having  the  power  to  make  grants,  exer- 
cises that  power  ao  aa  to  create  the  reasonable 
belief  in  the  mind  of  the  grantee  that  he  re- 
ceived the  valid  grant,  and  he  takes  possessico 
under  it,  such  grant,  whether  made  after  com- 
pliance with  all  legal  formalities  or  not  con- 
fers an  equitable  right,  which  this  court  is 
bound  to  confirm. 

U.  8.  V.  Sutter,  82  U.  8.   (21  How.)    178. 
6.  By  tha  laws,  usages,  and  cuatoma  of  Uei- 
ico,  a  ^ant  ia  valid,  whether  the  preliminary 
fomwlities  were  observed  or  not. 

The  act  of  1851  (9  U.  S.  L.  633,  |  1),  un- 
der which  these  proceedings  were  had,  provides 
that  the  board  and  ports  shall  be  "governed  by 
the  treaty  of  Ouadaloupe  Hidalgo  and  the  law 
of  nations,  the  laws,  usages,  and  euatoins  of  the 
government  from  which  the  claim  is  dn-ivrd. 
the  principles  of  equity  and  the  decision.*  of  tbe- 
Supreme  Court,  aa  far  as  they  are  applicable." 
The  grantees'  righta  are  the  same  under  tbe 
treaty  and  the  laws  of  nations.  Whatever 
rights  th^  had.  whether  perfect  or  imperfect, 
full  and  complete  or  otherwise,  are  proteetcd 
under  both. 

In  equity,  all  rights,  whether  1^^  and  per- 
fect or  equitable  and  imperfect,  are  protected 
and  can  be  enforced.  Congress  declared  that 
those  having  rights  of  any  kind  should  have 
all  the  advantagea  that  a  court  of  equity  eonid 
decree  them,  ^e  rules  applied  in  equity  eaae* 
ahould  apply  in  these.  It  la  a  well-settled  rale 
that  a  court  of  equity  cannot  apply  its  power 
to  confirm  or  enforce  a  forfeiture,  while  there 
IP  another  which  requires  it  to  exert  them- 
whenever  practicable,  to  prevent  forfeitum, 
nnd  to  pet  them  aside,  and  to  relieve  against 
them  in  all  proper  cases. 

In  these  land  cases,  except  whera  the  title  is 
a  atrictly  legal  one,  Che  whole  caa*  is  an  eqoi- 
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table  one,  and  the  court  deals  exclusively  in 
equitable  principles  and  enforces  them. 

The  claimant  shows  that  he  has  received  some 
sort  of  title  under  the  government,  and  call;* 
upon  the  court.,  under  the  law  of  1851,  to  con- 
firm it.  Here  he  is  met  by  claim  of  forfeiture, 
and  in  the  exercise  of  equity  powers,  the  court 
is  requested  to  enforce  it.  The  law  is  too  well 
settled  that  this  cannot  be  done,  to  require  the 
citation  of  authorities. 

In  the  present  case  the  grant  cannot  be  ques- 
tioned. But,  it  is  objected,  there  were  formali- 
ties usually  observed  which  were  omitted.  If 
these  were  required  by  positive  law  to  confei 
a  legal  title,  tney  are  not  required  to  create  an 
eqvitable  one. 

No  one  will  contend  that  an  equitable  right 
is  invalid  because  it  was  not  acquired  in  tue 
ssinie    manner    that    is    required  to  vest  legal 
rights;  because  if  that  were  so,  an  equitable 
right  could  not  be  acquired  at  all,  for  all  rights 
would  then  be  legal  rights.    The  very  object 
of  a  court  of  equity  is  to  relieve  in  those  cases 
which  are  defective  imder  the  strict  rules  of 
law. 
Mexico  did  not  sell  her  lands. 
She  gave  them  away  to  have  them  used,  and 
they  were  principally  used  for  raising  horses 
and   cattle.    This  very  grant  was  applied  to 
tiiat  purpose,  as  soon  as  it  was  safe  to  put  cat- 
tle and  horse?  there,  and  as  early  as  Fremont 
took  poasessicm  of  the  Alvarado  grant.  The  gov- 
ernment got  all  it  expected  from  this  or  any 
«ther  grantee.     Could  Governor  Micheltorena, 
^he  day  after  making  this  grant,  have  declared 
St  null  and  void,  and  have  taken  the  land  from 
^he  grantee  and  made  it  part  of  the  public  do- 
"Uiain?    Clearly  not.   In  Reading's  Case,  59  U. 
£.   (18  How.)   1-7,  this  court  said:     "In  other 
"^irords,  from  our  reading  of  these  decrees,- the 
^^ovemor  could  not  either  directly  recall  a  grant 
xnade  by  him,  or  indirectly  nullify  it  when  it 
^ad  been  made  conformably  with  them,  and  the 
^aws  and  regulations."     If  he  could  not,  then 
^he  grant  must  be  held  to  convey  an  interest 
^^'hich  has  not  been,  and  cannot  now  be,  taken 
'Mrom  the  grantee.     When  Mexico  ceded  to  us, 
"^he  power  to  take  away  a  grant  by  denounce- 
ixnent  ceased. 

7.  It  is  to  be  presumed  that  Governor  Mi« 
^;hcltorena  performed  his  duty  in  relation  to  the 
:xiecessary  preliminaries  to  this  grant,  till  the 
impeaching  party  proved  the  contrary. 

See  the  cases  of  California  land  grants  al- 
1-eadv  cited:  Pcralta*s  Case;  U.  8.  v.  Clark,  8 
J>et.'436. 

The  United  States  are  estopped  from  deny- 
ing the  fact  of  the  petition,  etc.,  by  the  previ- 
ous recital  of  their  grantor  in  the  grant,  to  the 
claimant,  which  was  prior  to  theirs. 

9.  The  re^nilations  specifying  preliminary 
steps  to  be  taken  in  applications  for  grants,  are 
mcreh"  <li rectory,  and  may  be  dispensed  with 
without  vitiating  the  grant. 

The  regulation  of  November  21,  1828,''  is  as 
follows: 

*'2.  Everj'  person  soliciting  lands,  whether  he 
be  an  impresario,  head  of  a  family,  or  single 
person,  shall  address  to  the  governor  of  tue  re- 
sp<*ctive  territory,  a  petition  setting  forth  his 
name,  country,  profesxion,  the  number,  descrip- 
tion, religion,  and  other  circumstances  of  the 
22  How. 


families  or  persons  with  whom  he  wishes  to 
colonize,  describing  as  distinctly  as  possible  by 
means  of  a  map,  the  land  asked  for." 

There  is  no  provision  declaring  that  the  grant 
shall  be  invalid  if  there  is  no  petition  to  the 
governor  in  writing,  specifying  tne  various  par- 
ticulars thus  enumerated.  It  is  not  probable 
that  in  all  the  cases  confirmed  by  this  courts 
there  is  one  where  the  petition  has  conformed 
in  every  particular  witn  this  regulation.  By 
the  regulation,  a  map  is  just  as  essential  as  the 
petition.  It  is  a  highly  important  document. 
But  it  appears  only  in  a  part  of  the  cases  be- 
fore this  court.  It  was  not  shown  in  Ritchie, 
Arguello,  or  Peralta*s  Case,  Reading  or  Fossat 
or  FrMnonVs  Case,  On  the  contrary,  in  the  lat- 
ter case  the  petition  showed  there  was  no  map, 
and  an  excuse  was  offered  for  not  presenting. 
This  court  held  that  the  map  was  not  essential, 
and  confirmed  the  grant  without  it.  In  58  U.  S. 
(17  How.)  561,  the  Chief  Justice  said:  "Ac- 
cording to  the  regulations  for  granting  lands,  it 
was  necessary  that  a  plan  or  sketch  of  its  lines 
or  boundaries  should  be  presented  with  the  pe- 
tition. But  in  the  construction  of  these  reguia- 
tions,  the  governors  appear  to  have  exercised  a 
discretionary  power  to  dispense  with  it  under 
certain  circumstances.'' 

Now,  if  the  governor  can  dispense  with  one 
condition,  precedent  or  requirement  of  the  regu- 
lation, he  can  with  another,  without  rendering 
the  title  invalid  in  equity.  The  omission  here 
is  no  greater  than  in  FrimonVs  Case,  and  the 
same  indulgence  must  be  shown. 

In  The  U.  8.  v.  8utherland,  60  U.  S.  (19 
How.)  363,  364,  this  court  said: 

''In  construing  grants  of  land  in  California, 
made  under  the  Spanish  or  Mexican  authorities, 
we  must  take  into  view  the  state  of  the  country 
and  the  policy  of  the  government;  it  was  the 
interest  and  policy  of  the  King  of  Spain,  and 
afterwards  of  the  Mexican  government,  to  make 
liberal  grants  to  those  who  should  engage  to 
colonize  or  settle  upon  them." 

10.  Conditions  subsequent,  if  not  performed, 
do  not  render  the  grant  void,  nor  authorize  the 
government  to  forfeit  the  grantee's  right  for  its 
own  use. 

Fremont,  Reading,  and  Larkins*  Cases,  al- 
ready  cited. 

Conclusions : 

I.  The  genuineness  of  the  grant  has  been 
fully  proved. 

11.  All  the  conditions  subsequent  that  were 
to  be  performed  by  the  grantees,  were  per- 
formed, such  as  possession,  building,  and  culti- 
vation. 

III.  The  place  and  boundaries  are  definite, 
and  capable  of  location,  and  have  been  actually 
located. 

IV.  Every  question  raised  by  the  district  at- 
torney, in  the  court  below,  was  met  and  an- 
swered by  conclusive  evidence. 

It  follows  that  the  claim  must  be  confirmed. 

Mr.  Justice  Ifelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  dis- 
trict court  of  the  United  States  for  the  north- 
ern district  of  California. 

The  case  involved  a  claim  to  sixteen  square 
leagues  of  land  known  by  the  name  of  ''La  La- 
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guna  de  Lup  Yomi,"  situate  north  of  Sonoma, 
in  the  county  of  Napa,  California.  It  was  pre 
sented  to  the  board  of  land  commissioners  on 
behalf  of  the  appellees,  who  derived  their  title 
from  the  two  brothers,  Salvador  and  Juan  An- 
tonio Vallejo,  claiming  to  be  the  original  gran- 
tees of  the  Mexican  government.  The  board 
rejected  the  claim,  but,  on  appeal  to  the  dis- 
trict court,  and  the  production  of  further  evi- 
dence, that  court  affirmed  it. 

The  first  document  produced  is  a  petition  of 
the  two  brothers,  S.  and  J.  A.  Vallejo,  to  the 
senior  commandant-g(>neral  and  director  of  the 
colonization  of  the  frontiers,  for  a  grant  of 
eight  leagues  of  land  each,  reciting  that  they 
were  desirous  of  establishing  a  ranch  in  the 
liaguna  de  Lup  Yomi,  situate  twenty  leagues 
north  of  this  place  (Sonoma),  which  tract  im 
uncultivated,  and  in  the  power  of  a  multitude 
of  savage  Indians,  who  have  committed  and  are 
daily  committing  many  depredations;  and  be- 
ing satisfied  that  the  tract  does  not  belong  to 
any  corporation  or  individuals,  they  earnestly 
ask  the  grant,  offering  to  domesticate  the  In- 
dians, and  convert  them  by  gentle  means,  if  pos- 
sible, to  a  better  system  of  life.  Salvador  Val- 
lejo adds,  that  being  in  actual  service  in  qual- 
ity of  captain  of  cavalry,  and  not  having  re- 
ceived his  pay,  he  proposes  to  apply  $2,500  out 
402*]  of  his  pay  for  his  portion  of  the  •land. 
This  petition  was  dated  at  Sonoma,  October  11, 
1838. 

Under  date  of  March  15,  1830,  the  senioi 
commandant-general,  M.  G.  Vallejo,  a  brothei 
of  the  petitioners,  accedes  to  their  petition  so 
far  as  to  permit  them  to  occupy  the  tract,  but, 
for  the  accomplishment  of  the  object,  they  must 
hasten  to  ask  a  confirmation  from  the  depart- 
mental government,  which  will  issue  the  cus- 
tomary titles ;  and,  at  the  same  time,  they  must 
endeavor  to  reduce  the  wild  nature  of  the  In- 
dians, assuring  them  that  the  government 
wishes  a  treaty  and  friendship  with  them. 

The  next  document  is  a  title,  in  form,  granted 
by  the  Governor  Micheltorena,  dated  Monterey, 
5th  September,  1844.  At  the  foot  of  the  grant 
is  a  memorandum,  as  follows: 

"Note  has  been  made  of  this  decree  in  the 
proper  book,  on  folio  4. 

In  the  absence  of  the  com'r. 

Francis  C.  Arce." 

The  sifjnntures  of  M.  G.  Vallejo  to  the  per- 
mit of  occupation,  and  of  Micheltorena  and  F. 
C.  Arce,  tlie  governor  and  acting  secretary,  are 
eenuine.  if  three  witnesst^s  are  to  be  believed — 
Casteiiada.  W.  D.  M.  Howard,  and  Salvador 
Vallejo,  one  of  the  original  grantees.  The 
proof  of  possession  and  occupation  is  slight, 
and  not  entitled  to  much  consideration,  in  pass- 
ing upon  the  equity  or  justice  of  the  title,  or 
even  upon  its  bona  fides. 

This  proof  rests  mainly  upon  the  testimony 
of  S.  Vallejo.  He  was  examined  twice  on  the 
subject — once  when  the  case  was  before  the 
board  of  commissioners,  and  again  when  on  ap- 
peal before  the  district  judge.  In  his  first  ex- 
amination he  states  that,  immediately  after 
permission  was  given  to  occupy  the  ranch 
(March,  1839),  he  placed  on  the  land  about  one 
thousand  head  of  cattle,  between  three  and  four 
hundred  head  of  horses,  and  from  eight  hun- 
dred to  one  thousand  head  of  hogs:  that  he 
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built  a  house  on  the  land  the  same  year,  and 
also  corrals,  and  left  an  overseer  and  servants 
in  charge  of  the  place. 

*ln  his  second  examination  he  states  [*403 
that  in  the  year  1842  or  1843  he  placed  cattle  on 
the  ranch,  built  a  house  and  corrals,  and  in  the 
year  1843  or  1844  received  a  title  for  the  land; 
that  he  then  lived  on  it,  but  was  frequently  ab- 
sent visiting  his  house  and  lot  in  ScNioma,  and 
his  other  farms,  but  always  left  a  mayor  domo 
on  the  ranch;  and  during  this  time  he  culti- 
vated beans,  com,  pumpkms,  watermelons,  etc. 
The  last  house  he  built  on  the  place  was  about 
the  time  the  country  was  invad^  by  the  Ameri- 
cans. That  during  the  time  mentioned,  he  had 
on  the  place  from  1,500  to  2,000  head  of  cattle, 
500  to  600  head  of  horses,  and  from  1,500  to 
2,000  head  of  hogs.  He  further  states  that 
most  of  his  stock  was  subsequently  stolen  and 
driven  off  by  the  Indians  ana  emigrants.  This 
evidence  is  slightly  corroborated  by  the  testi- 
mony of  Castenada  and  Carillo. 

From  the  numerous  cases  that  have  already 
been  before  us,  as  well  as  from  our  own  in- 
quiries into  the  customs  and  usages  of  the  in- 
habitants of  California,  especially  those  engaged 
in  the  business  of  raising  cattle  and  other  stock, 
this  mode  of  occupation  furnishes  very  unsat- 
isfactory evidence  of  possession  and  cultivation 
of  the  land  in  the  sense  of  the  colonization  laws 
of  Mexico.  Any  unappropriated  portion  of  thf 
public  lands  was  open  to  similar  possession  and 
occupation  without  objection  from  the  public 
authorities.  Indeed,  according  to  the  laws  of 
the  Indies,  the  pastures,  mountains,  and  wa- 
ters, in  the  provinces,  were  made  common  to  all 
the  inhabitants,  with  liberty  to  establish  their 
corrals  and  herdsmen's  huts  thereon,  and  freely 
to  enjoy  the  use  thereof,  and  a  penalty  of  five 
thousand  ounces  of  gold  was  imposed  on  every 
person  who  should  interrupt  this  common  right. 
2  White's  Kecop.  56. 

There  is  also  a  fact,  stated  by  the  witness 
Vallejo  himself,  that  is  calculated  to  excite  dis- 
trust as  to  the  extent  of  the  possession  and  oc- 
cupation, and  for  the  purpose  stated.  He  says 
that  there  were  constant  revolutions  among  the 
Indians  at  the  time;  that  it  was  imsafe  for 
families  to  live  there,  and  that  the  alcalde  at 
Sonoma  refused  to  deliver  him  judicial  posses- 
sion in  1845,  on  account  of  the  danger. 

*It  is  quite  apparent,  also,  from  the  [*404 
testimony  of  this  witness,  that  the  huts  built 
for  the  herdsmen  of  the  cattle  were  of  a  most 
imsubstantial  and  temporary  character.  No 
possession  of  any  kind  is  shown  since  the  cat- 
tle and  other  stock  were  carried  off  by  the  In- 
dians and  emigrants.  When  that  took  place 
does  not  appear;  but  doubtless  as  early  as  the 
first  disturbances  in  the  country,  in  the  fore 
part  of  the  year  1846. 

The  possession  and  occupation,  therefore, 
even  in  the  loose  and  general  way  stated,  was 
only  for  a  comparatively  short  time. 

We  have  said  that  the  signatures  of  the  of- 
ficers to  the  documentary  evidence  of  the  title 
are  genuine,  if  we  can  believe  the  witnesses— 
Castenada,  Howard,  and  Vallejo;  but,  as  all  of 
these  officials  were  living  after  the  United 
States  had  taken  possession  of  the  country  dur- 
ing the  war,  and  even  after  the  cession  by  Mex- 
ico, and,  with  the  exception  of  the  governor, 
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resided  ia  California,  these  signatures  may  be 
genuine,  and  still  the  title  invalid.  It  was 
practicable  to  have  made  the  grant  in  form  gen- 
uine, but  antedated. 

The  permit  to  take  possession  of  the  tract, 
in  connection  with  the  short  and  unsubstantial 
character  of  the  possession,  is  not  of  much  im- 
portance in  making  out  the  claim.  Vallejo  had 
no  power  to  dispose  of  the  public  lands.  We 
do  not  imderstaad  that  his  permission  to  oc- 
cupy, as  director  of  colonization  on  the  fron- 
tiers, laid  the  governor  or  Mexican  government 
under  any  obligations  to  grant  the  title.  If  fol- 
lowed by  valuable  and  permanent  improve- 
ments, considerations  might  arise  in  favor  of  a 
claimant  that  should  irSluence  a  government, 
when  called  upon  to  grant  the  property  to  an- 
other. We  think,  therefore,  that  the  claim 
rests  chiefly,  if  not  entirely,  upon  the  grant  of 
the  title  by  the  governor  of  the  4th  September, 
1844. 

This  li^nt  stands  alone.  None  of  the  usual 
preliminary  steps,  prescribed  by  the  Regulations 
of  1828,  such  as  the  petition,  miarginal  reference 
for  a  report  as  to  the  situation  and  condition  of 
the  land,  report  of  the  proper  officers  and  min- 
ute of  concession,  were  observed.  These,  with 
satisfactory  proof  of  the  sigpatures  to  the  pa- 
pers, give  some  character  ^o  the  grant,  and 
405*]  *tend  to  the  establishment  of  its  genuine- 
ness. Even  the  permit  of  Vallejo  is  not  noticed 
by  the  governor,  nor  any  present  occupation  of 
the  premises  by  the  grantees. 

So  far,  therefore,  as  respects  the  title,  or  even 
any  rightful  claim  to  the  tract,  it  depends  main- 
ly upon  proof  of  the  signatures  of  Michel toremi 
and  of  F.  C.  Arce,  the  acting  secretary.  There 
is  no  record  of  the  title  in  the  proper  book, 
shown  in  the  case,  nor  exists  in  fact,  as  it  is  im- 
derstood  this  book  of  records  exists  for  the  years 
1844,  1845,  and  no  record  is  there  found.  The 
memorandum,  therefore,  at  the  foot  of  the 
grant,  by  Arce,  the  secretary,  "Note  has  been 
made  of  this  decree  in  the  proper  book,  on  folio 
4,"  is  untrue.  Nor  has  there  been  found  any 
approval  of  the  grant  by  the  departmental  as- 
sembly, for  those  records  are  extant,  as  found  in 
the  Mexican  archives.  The  archives  are  public 
documents,  which  the  court  has  a  right  to  con- 
sult, even  if  not  made  formal  proof  in  the  case. 
The  absence  of  any  record  evidence  is  remark- 
able, if  the  title  is  genuine,  as  one  of  the  gran- 
tees, Juan  Antonio  vallejo,  resided  at  the  time 
in  Monterey,  where  these  records  were  kept,  and 
where  all  the  fonnalities  of  a  regular  Mexican 
grant  might  readily  have  been  complied  with. 
The  parties,  also,  were  men  of  more  than  ordi- 
nary intelligence,  and  belong  to  one  of  the  most 
influential  Mexican  families  of  th«  territory, 
and  doubtless  well  understood  the  regiilations 
concerning  grants  of  the  public  domain. 

The  nonproduction  of  this  record  evidence  of 
the  title,  under  the  circumstances,  is  calculated 
to  excite  well-grounded  suspicions  as  to  its  va- 
lidity, and  throws  upon  the  claimant  the  burden 
of  producing  the  fullest  proof  of  which  the  par- 
ty  is  capable  of  the  genuineness  of  the  grant. 
We  do  not  say  that  the  absence  of  the  record 
evidence  is  of  itself  necessarily  fatal  to  the  proof 
of  the  title;  but  it  should  be  produced,  or  its  ab- 
sence accounted  for  to  the  satisfaction  of  the 
court. 
22  How* 


We  have  already  said,  that  the  genaineness  of 
the  official  signatures  to  the  paper  title  might 
be  established,  and  yet  the  title  forged,  and 
stated  our  reasons.  Proof  of  the  genuineness  of 
these  alone  can  never  be  regarded  as  satisfac- 
tory. It  must  be  carried  farther  by  the  claim- 
ant. The  record  proof  is,  generally  speak- 
*ing,  the  highest,  rossession  and  occu-  [*406 
pation  of  some  duration,  permanency,  and  value 
are  next  entitled  to  weight. 

At  least,  satisfactory  evidence  should  be  re- 
quired, under  the  circumstances  in  which  most 
of  these  Mexican  grants  were  made,  as  to  make 
the  antedating  of  any  given  grant  irreconcil- 
able with  the  proof;  otherwise,  there  can  be 
no  protection  against  imposition  and  fraud  in 
these  cases. 

The  decree  of  the  court  below  reversed,  and 
the  ouse  remanded  for  further  evideixce  and  ex- 
amination* 


THE  UNITED  STATES,  Appts,, 

V. 

ANDRES  PICO  ei  al. 

(See  8.  C.  22  How.  406-416.) 

8ame  decision  as  in  United  States  v.  Teschmak- 

er,  ante,  p.  S5S. 

Id  this  case,  no  record  of  the  grtint  or  title  paper 
Is  found  among  the  Mexican  archives  or  in  any 
book,  nor  1r  there  any  evidence  of  possession  or 
occupation,  deserving  notice  or  consideration. 

The  case  falls  within  the  principles,  and  Is  gov- 
erned  by  the  views  of  the  court.  In  the  case  of  the 
United  States  v.  Teschmaker,  decided  at  this  term. 

Argued  Feb.  8,  1860.    Decided  Mar.  12,  18&0. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  history^  of  the  case  and  a  statement  of  the 
facts  appear  in  the  opinion  of  the  court. 

Messrs,  J.  S.  Black,  Aity,  Qen.,  and  E.  M* 
Stanton,  for  the  appellants: 

This  is  a  claim  for  eleven  leagues  of  land 
called  Moquelemoa,  which  the  claimant  allege«i, 
in  his  petition  to  the  board  of  commissionerH, 
was  granted  to  him  by  his  brother,  Pio  Pico,  in 
the  month  of  May,  1844,  and  confirmed  to  him  in 
•June,  1846.  The  land  lies  on  the  Moquelemos 
river,  in  what  is  now  the  county  of  Calevaras. 

The  documentary  evidence  of  title  produced 
by  the  claimant  is: 

1.  A  grant  signed  by  Pio  Pico  and  counter- 
signed by  Jose  Morias  Moreno,  describing  the 
land  in  question,  dated  at  the  city  of  Los  An- 
geles, on  the  6th  day  of  June,  1846. 

2.  A  paper  headed  "Departmental  Assembly 
of  California,"  and  signed  Narciso  Botello, 
Deputy- Secretary,  addressed  to  Secretary  Mo- 
reno, in  which  the  fact  is  stated  that  this  grant 
and  others  which  are  named,  were  approved  by 
the  departmental  assembly  in  that  day^s  session. 
Note.  The  date  of  this  paper  (July  16,  1846) 
is  certainly  the  date  which  it  truly  bears.  It  is 
so  in  all  the  records,  the  original  Spanish  as 
well  as  the  translations. 

3.  The  paper  signed  by  Pio  Pico  and  Jose  Mo- 
rias Moreno,  dated  June  15,  1846,  setting  forth 
that  the  most  excellent  departmental  assem- 
bly, "in  session  of  to-day,"  decreed  the  approval 
of  the  grant  in  question. 
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This  is  all  the  documentary  evidence  in  the 
case.  There  is  no  petition,  order  of  reference, 
information,  decree  of  concession,  map  or  copy 
of  the  grant  found  among  the  archives.  No  map 
or  diseno  of  the  land  was  exhibited  to  the  court 
below,  or  is  to  be  found  up<m  the  records  sent 
here.  There  is  no  registry,  nor  any  kind  of  en- 
try upon  anjr  book.  Tlie  grant  was  produced 
from  the  private  custody  of  the  grantee  him- 
self. So  it  appears  was  the  certificate  of  Pico 
and  Moreno,  that  it  had  been  approved  by  the 
departmental  assembly.  Judge  Hoffman  dis- 
tinctly declares  that  the  only  paper  found  in  the 
archives  is  the  communication  of  Bctello,  trans- 
mitting the  title  deed  and  asserting  its  approv- 
al. Wno  placed  that  paper  upon  the  recora  and 
how  or  when  it  came  tnere,  are  questions  not 
easily  solved.  That  it  did  not  get  there  honest- 
ly, will  be  verjr  apparent  to  the  court  long  be- 
fore this  examination  is  finished. 

The  objections  which  the  government  now 
tnakes  to  the  affirmance  of  this  decree,  are  those 
which  follow: 

1.  The  grant  is  made  by  the  governor  to  his 
brother,  and  is  therefore  void. 

2.  It  is  void  because  Pio  Pico,  at  the  time  of 
making  it,  had  no  authority,  jurisdiction  or 
power  to  make  any  grant  in  this  case,  for  want 
of  petition,  investigation  and  map,  such  as  the 
laws  of  1824  and  1828  require  in  all  such  cases. 

3.  There  is  no  record  evidence  of  the  grant, 
nor  any  explanation  furnished  of  its  absence, 
and  therefore  it  is,  to  all  intents  and  purposes, 
the  same  as  if  no  evidence  at  all  of  it  had  been 
given. 

4.  It  is  a  forgery.  The  proof  of  this  is  pow- 
erful and  overwhelming,  it  is  not  possible  to 
furnish  any  reason  why  the  grant  was  not  en- 
tered upon  the  record,  if  it  was  really  made  at 
the  time  it  bears  date.  In  addition  to  that,  the 
journals  of  the  departmental  assembly  furnish 
/ery  strong  circumstantial  evidence  against  the 
genuineness  of  this  title. 

Mr.  R.  H.  Gillet,  for  appellee: 

Facts  established  by  the  evidence  in  the  rec- 
ord. 

•1.  A  grant  was  made  by  the  governor  on  the 
6th  of  June,  1846. 

2.  This  grant  was  approved  by  the  depart- 
mental assembly  on  the  15th  of  June,  1846,  at 
Xx>s  Angeles. 

3.  Owing  to  the  Indian  hostilities,  immediate 
possession  could  not  be  taken  of  the  grant,  nor 
judicial  possession  given. 

4.  The  claimant,  when  the  country  permit- 
ced,  took  and  continued  actual  possession. 

5.  The  grant  has  distinct  boundaries,  whicli 
distinguish  it  from  the  residue  of  the  public 
domain. 

6.  No  evidence  was  offered  by  the  United 
States,  to  contradict  or  repel  any  offer  by  the 
claimant. 

7.  No  question  as  to  the  want  of  a  petition, 
reference,  report,  or  map,  was  raised  by  the 
United  Stat^,  either  before  the  board  or  dis- 
trict court. 

No  question  was  raised  before  the  board  or 
district  court  concerning  the  power  and  author- 
ity of  the  government  to  grant,  or  the  assembly 
to  confirm. 

9.  The  bona  fides  of  the  grant  was  not  ques- 
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tioned,  either  before  the  board  or  the 
court. 

Argument. 

1.  No  question  can  be  raised  and  decided  up- 
on appeal,  which  was  not  raised  below. 

2.  When  an  equitable  right  is  once  vested  un- 
der a  grant  by  a  governor,  it  cannot  be  devested 
by  the  action  of  the  government,  upon  a  de- 
nouncement by  a  third  person. 

3.  Conditions  subsequent,  if  not  performed, 
do  not  render  the  grant  void,  nor  authorize  the 
government  to  forfeit  the  grantees'  rights  for  its 
own  use. 

4.  When  an  officer  of  the  Mexican  government 
liaving  the  power  to  make  grants,  exercises  that 
power  so  as  to  create  the  reasonable  belief  in  the 
mind  of  the  grantee,  that  ho  received  a  valid 
grant,  and  takes  possession  under  it,  such  grant, 
whether  made  after  compliance  with  nil  legal 
formalities  or  not,  confers  an  equitable  right 
which  this  court  is  bound  to  confirm.  In  thiH 
case  the  record  shows  that  a  grant  was  actually 
made,  and  no  question  was  raised  as  to  its  gen- 
uineness. 

5.  By  the  laws,  usages,  and  customs  of  Mexi- 
co, a  grant  is  valid  when  confirmed  by  the  de- 
partmental assembly,  whether  the  usual  prelim- 
inary formalities  were  observed  or  not. 

6.  It  is  to  be  presumed  that  Governor  Pioo 
performed  his  duty  in  relation  to  the  necessary 
preliminaries  of  this  grant,  imtil  the  impeach- 
ing party  proves  the  contrary. 

7.  The  United  States  are  estopped  from  de* 
nying  the  fact  of  the  petition,  etc.,  oy  the  previ- 
ous recital  of  their  grantor  in  the  grant  to  the 
claimant,  which  was  prior  to  theirs. 

8.  The  regulation  specifying  preliminary 
steps  to  be  tiucen  in  applications  for  grants,  are 
merely  directory,  and  may  be  dispensed  with 
without  vitiating  the  ^ant. 

9.  No  additional  evidence  can  be  introdnced 
on  8A  appeal  to  this  court,  except  in  admiralty 
cases. 

See,  also,  argument  in  the  preceding  case. 

Mr.  Justice  Ifelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  northern  dis- 
trict of  California. 

The  appellee  presented  to  the  board  of  com- 
missioners a  claim  for  eleven  square  leagues  of 
land,  known  by  the  name  Moquelamos,  situate 
in  the  county  of  Calaveras,  California.  The 
board  rejected  the  claim;  but,  on  appeal  to  the 
district  court,  and  the  production  of  some  fur- 
ther proof,  that  court  affirmed  it. 

The  preliminary  proceedings  required  by  the 
regulations  of  1828,  before  a  grant  of  the  public 
lands,  were  not  produced,  if  any  existed.  The 
only  evidence  of  the  title  is  a  grant  of  the  tract 
by  a  formal  title  to  the  claimant,  dated  Los  An- 
geles, 6th  June,  1846,  signed  by  the  Qovemor, 
Pio  Pico,  and  J.  M.  Moreno,  the  secretary  of 
state,  and  two  other  papers  relied  on  as  furnish- 
ing proof  that  the  grant  was  approved  by  the 
departmental  assembly.  One  of  them  is  a  cer- 
tificate to  that  effect  of  the  governor  and  secre- 
tary, bearing  date  15th  June,  1846,  the  other 
purports  to  be  a  communication  from  N.  Botello, 
I  deputy  secretary  of  the  departmental  assembly, 
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of  the  approval  to  Moreno,  secretary  of  state, 
for  the  information  of  the  governor.  This  ap- 
proval, according  to  the  deputy  secretary  of  the 
assembly,  was  in  a  session  held  on  the  15th  July, 
1846.  The  paper  was  found  among  the  Mexican 
archives. 

416*]  *The  other  documents — the  grant  and 
certificate  of  approval — came  from  the  hands  of 
the  claimant.  No  record  of  them  was  found 
among  the  Mexican  archives  or  in  any  book,  nor 
is  there  any  evidence  of  possession  or  occupation 
deserving  notice  or  consideration. 

The  case  falls  within  the  principles  and  is 
governed  b^  the  views  of  the  court  in  the  case 
of  The  Untied  8tate9  ▼.  Teachmaker  et  al.,  de 
cided  at  this  term.  Besides  the  suspicious  char- 
acter of  the  grant,  it  appears  to  be  wholly  desti- 
tute of  merit. 

The  decree  below  reversed,  and  the  ease  re- 
manded for  further  evidence. 


TFTE  UNITED  STATES,  Appta,, 

V. 

MARIANO  G.  VALLEJO. 

(See  8.  C  ^2  How.  416-422.) 

Mame  decision  aa  in  U.  8,  v,  Teaohmaker,  ante, 

p.  S5S. 

Where  neither  the  ^ant  nor  the  certificate  of 
tDProval  has  been  found  among  the  Mexican  ar- 
chives, nor  the  record  of  them  upon  any  book  of 
records,  and  both  papers  came  from  the  hands  of  the 
claimant,  and  the  genuineness  of  the  title  depends 
I'non  proof  of  the  offlclal  signatures,  and  some  evi- 
dence of  possession,  held,  that  this  case  falls  with- 
in the  views  of  the  court  in  the  United  States  v. 
Teachmaker,  decided  this  term.  , 

Argued  Feb,  28,  1660.    Decided  Mar.  12,  1860. 

APPEAL  from  tjie  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Meaara.  J.  S.  Black,  Atty.  Oen.,  and  E.  M. 
Stanton,  for  appellants: 

The  usual  effort  is  made  to  supply  the  legal 
proof,  by  testimony  of  occupation  and  posses- 
sion. 

There  is  no  espediente  on  file.  The  grant  is 
not  found  in  Jimeno's  index.  The  claim  rests 
upon  the  production  of  two  papers  and  proof 
of  handwriting.  It  is  not  supported  by  any 
legal  evidence  requisite  to  establish  a  valid 
claim. 

The  following  specific  objections  are  made  to 
confirmation : 

1.  No  espediente,  or  official  record  of  the  pro- 
ceedings, required  by  the  Mexican  laws  in  pant- 
ing lands,  is  produced,  nor  any  record  evidence 
whatever. 

The  law  required  the  ^Hitulo**  to  be  authen- 
ticated by  the  secretary  of  the  department. 
Jimeno  was  the  secretary;  and  if  from  any 
cause  Arce  acted  as  secretary  ad  interim,  the 
facts  should  have  been  shown,  and  he  should 
have  been  called  to  prove  the  execution  of  the 
instrument  by  the  governor. 

3.  Handwriting  is  secondary  evidence,  and 
competent  only  when,  from  the  nature  of  the 
case,  primary  evidence  by  the  attesting  witness 
cannot  be  obtained. 

4.  The  paper  bearing  the  names  of  Pico  and 
22  How. 


Corvambias  ia  nothing  more  than  a  p^rivate  cer- 
tificate 1^  those  jpersons.  No  proof  is  made  as 
to  when  it  was  given,  and  it  affords  no  evidence 
of  the  action  of  the  departmental  assembly, 
which  should  be  shown  by  their  own  ioumal. 
The  journal  of  the  assembly  for  1845,  shows  no 
cession  on  the  18th  of  February,  1845,  the  day 
that  the  certificate  statc«  the  confirmation  to 
have  been  made.  If  there  was  a  cession  on  that 
day,  the  fact  might  be,  and  should  have  been^ 
proved. 

5.  If  this  grant  were  genuine,  it  would  have 
appeared  regularly  numbered  and  entered  in 
Jimeno's  index,  with  a  corresponding  eapediente 
on  file  in  the  archives.  It  would  also  have  been 
noted  in  the  Toma  de  Razon  of  that  year,  but 
there  is  no  mention  of  it.  Eveiy  claimant  is 
bound  to  establish  his  claim  by  legal  proof  in 
conformity  with  the  Mexican  laws  and  usages  in 
granting  land.  The  whole  burden  of  proof  is 
upon  him,  and  unless  that  burden  is  fully  dis- 
cnarged,  he  has  no  right  to  a  decree  of  confirm- 
ation. The  absence  of  an  eapediente,  or  any  rec- 
ord evidence  of  the  grant,  is  unaocountea  for. 
No  excuse  is  shown  or  ground  laid  for  secondary 
evidence. 

Mr.  P.  Pldllipa,  for  appellees: 

The  present  claimant  derives  his  title  under 
a  deed  of  warranty,  in  consideration  of  $3,000 
from  Miguel  Alvarado,  dated  20th  February, 
1840,  for  "three  aitioa  de  gando  mayor,  which 
I  have  granted  to  me  by  tiie  departmental  as- 
sembly of  this  territory,  approved  by  the  assem- 
bly of  the  same." 

This  deed  is  witnessed  by  Castenada  and  Sal- 
vador Vallejo,  and  is  adcnowledged  before  the 
alcalde  on  22d  February,  1849. 

The  title  on  which  confirmation  is  rested,  is 
a  grant  from  Micheltorena  to  Miguel  Alvarado, 
dated  at  Monterey,  23d  November,  1844. 

In  this  formal  grant,  the  following  facts  are 
recited: 

1.  That  Alvarado  had  solicited  the  land. 

2.  That  the  proper  measures  and  examina- 
tions had  been  made. 

3.  That  the  land  is  shown  by  the  map  at- 
tached to  the  eapediente, 

4.  That  the  interest  was  to  confirm  him  in 
the  ownership  of  the  title,  which  he  had  ob- 
tained from  the  Sefior  director,  etc.,  Don  Mari- 
ano Valleja 

If  the  court  is  satisfied  that  this  grant  is  gen- 
uine, then  these  facts  are  established  by  their 
recital. 

Besides  the  grants  there  is  the  approval  of 
the  departmental  assembly,  signed  by  Pio  Pico 
and  Jose  M.  Corvarubias. 

These  were  produced  as  original  documents, 
and  the  signatures  of  all  the  parties  proved. 

No  objection  can  be  made  in  this  court,  that 
they  were  not  proved  by  competent  evidence. 

The  genuineness  of  the  title  was  established 
to  the  satisfaction  of  the  board  of  commission- 
ers, who  rejected  the  claim  on  the  ground  that 
the  quantity  of  land  was  not  sufficiently  desig- 
natea. 

The  decree  of  Judge  Hoffman  shows  that  this 
defect  was  cured  by  the  evidence  of  other  wit- 
nesses, "whose  testimony,  taken  on  appeal,  in 
our  opinion  establishes  the  identity  of  the  land 
granted  to  Alvarado,  and  removes  the  only  ob- 
jection urged  to  a  confirmation  of  the  claim." 

The  absence  of  record  evidence,  either  in  the 
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•elf  invRliitnte  the  title. 

The  nttempt  to  raise  the  question  as  to  the 
bona  fides  of  the  grant,  ii  condemned  bf  the  de- 
cJNion  of  tliis  court. 

"it  hnn  been  urged  tliat  this  grant  ia  a  ficti- 
tious one,  etc.  Our  answer  to  this  suggestion  is 
that  no  objection  to  the  bona  fldea  of  the  grnnt 
was  tnken  before  the  tribunals  below,  where  it 
should  hove  been  niude  if  relied  on  by  the  gov- 
ernment, BO  fiR  to  have  given  the  complninnntt 
an  opportunity  to  have  met  it.  To  permit  it  to 
be  taken  in  the  appellate  court  for  the  first 
time,  where  there  is  no  opportunity  for  explana- 
tion, would  be  a  surprise  upon  them,  of  which 
thcv  may  ju»tly  complain. 

Larkin't  Vote,  59  V.  S.   (IB  How.)  561. 


—«fttr  uriltsn  agreement  made,  when  irarftal 
conlracf  nui^  icaive  or  vary  it — but  tiot  con- 
tract icilhm  ulalHle  of  fraud* — eompton 
coun/s,  ithen  proper  for  recovery. 

In  in  action  upon  wtlttrn  contract  tbat  tbe 
□181(11)17  would  lomplele  all  the  bridge  work  mgrtta 
'-  ■■■  •"— f  by   delendanl  for  a  railroad  compan;. 


Where    (Icae    is   ol  tbe  esMoee  of    . , 

tbtre  can  be  no  recoverv  on  tbe  contnct,  wltboot 
Bhowiag  performance  wIlbiD  tbe  time  limited. 

Bill  BUbaequenl  performance  and  acceptance  bj 
Ihe    defendant,    will    autborlM    a    recoverr    on    a 


;nta  between  tbe  p 


o  affect  111  cons  tr  net  I  on. 


;  United  States  for  the  north- 
ern district  of  California. 

The  appellee,  Vnllejo,  presented  to  the  board 
of  Innd  coinniiHsioners  a  claim  for  three  square 
leagues  of  land,  known  by  the  name  of  Yutupa, 
situate  in  the  county  of  Sonoma,  California. 
Iinvini;  derived  his  title  from  Miguel  Alvarado. 
the  original  grantee. 

Tlie  docuiiientar.v  evidence  of  the  title  is;  {)) 
A  grant  in  duB  form,  dated  Monterey,  23d  No- 
vember, 1844.  purporting  to  be  signed  by  Mich- 
elLurcnn,  governor,  and  Francisco  Arce,  secre- 
tary, with  a  memorandum  b^  the  secretary: 
"Note  has  been  made  of  this  title  in  the  proper 
book;"  and  12}  a  certificate  of  approval  by  the 
422*]  departmental  assembly,  baring  date  *at 
tiic  city  of  Los  Angeles,  IStli  February.  1845, 
signed  by  Pio  Pico,  governor,  ftnd  Jose  M.  Cor- 
variihlna,  secretary. 

Neilher  the  grant  nor  the  certificate  of  ap- 
proial  has  been  found  among  tiie  Ktexican  ar- 
ehit'es,  nor  the  record  of  them  upon  any  book  of 
ri-eords.  Both  papers  came  from  the  hands  of 
the  claimant.  The  genuineness  of  the  title  de- 
pends upon  proof  of  the  official  signatures,  and 
some  evidence  of  possession. 

TliB  board  rejected  the  claim;  but  on  appeal 
to  the  district  court,  and  the  production  of  fur- 
ther proof  of  possession,  that  court  alBnned  it. 

The  case  falls  within  the  views  of  the  court 
in  The  United  Slates  v.  Teschmater  et  al.,  de- 
cided this  term. 

llccrcr,  rei:eraed,  and  the  oue  remondeti  for 
further  evidence. 


CHARLES  ElIERSON,  Plff.  in  Err., 
HORATIO  N.  SLATER. 

(See  8.  C.  22  Bow.  28-*5.) 
Time,    when   CMcnce  of  contract — performa 
vithin  time  iim\tc<i--^uhsequctil  pcrfc 
and  arccptance — rerbal  agreemcnlg  before  or 
at  execution  of  written  contract,  inadoiissible 

Non. — Time,  icften  of  t*e  ettfncr  of  Ihe  contract 
—see  note  to  Slater  v.  Emeraon,   IS   L.  ed.   V.   S. 

eze. 

porof  et-lilence  o»  applicable  (o  irrKfen  conlrart* 
— see  note  to  Hrsdlex  v.  WaablnBlon,  Ac.,  SL  Pack- 
et Co.  10  L.  ed.  U.  S.  73. 
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riitea  coniran,  wlihln  tbe  atatut 

led  by  anj  subieqaeat  a„- _, .. 

Dless  such  new  agreement  la  alio  Id 


tbe  part  lea. 

I'sBee  In  whicb  tbe  i^aarantr  oi 
eral   lo  the  Brlnclpi"'  i-nntm^f    h 


?ntlal 


ilae  tscollat- 
made  at  tbe 


__  ,_  the  principal  debtor,  a...  ._  „ , 

wllbin  tbe  liatute  of  frauda. 

Other  caaea  also  fall  wlihln  tbe  statute,  where  the 
collateral  sEreement  la  aubaequeut  lo  the  maklne 
of  the  debl,  and  the  aubsigtini;  llabilitT  was  tbe 
roundatlon  of  the  promise  ou  the  part  of  tbe  de- 
fendant,  wllhoui  auj  oiber  airect  aod  i 
FODslderatioh  moving  belwetn  the  parties. 

inal  undertaking  oi 

The  pi  aim 

acceptance  lir  defendant. 

Ar<iual  Feb.  SI,  ISSO.     Decided  March  12,  ISSO. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  MassachuMtta. 
The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Mesern.  C.  Cnalilnc  and  Benrr  C.  Hntok- 
ina,  for  plaintifT  in  error: 

1.  At  common  law  a  contract  reduced  to  writ- 
ing, may,  by  parol  agreement  of  the  parties  sub- 
sequently made,  be  varied,  waived,  or  dis- 
charged, whether  the  same  is  a  simple  contract 
or  under  seal. 

Browne  Stat.  Frauds,   f  409    (b).   |   423;   1 
Greenl.  Ev.  ij  302.304;  Sntnoy.  Inhah.  of  Ware, 
13  Met-  42;  ilarahall  v.  Baker.  19  Me.  402;  Bal- 
lard v.  Walker,  3  Johns.  Cas.  60;  Oou  v.  Lord 
yugent,  5  B.  i  Ad.  65;  1  Phil,  Ev.  (Cow.  t  H. 
ed.f  p,  503.  087;  HheTKin  v,  Kul.  A  Bur.  R.U 
Vt.  347  ;  Vicary  v.  Moore,  2  Watts,  461 ;  Bartf      i 
V,  Troi)  it  Itut.  B.  27  Vt.  766;  Xeil  v.  Chtrt>,\      I 
Bail.  S.  C.  537 :  Munroe  v.  Perkins,  9  Pick.  Z98; 
While  V.  FarkUi,  12  East,  578;  Fleming  v.  Oil       | 
lieri,  3  -lohns.  523;  Keating  v.  Price,  1  Johiw.      | 
Cas.  22. 

2.  And  there  is  no  distinction  in  this  respert 
bet^veen  a  contract  in  writing  at  common  1«*' 
and  H  contract  required  to  be  in  writing  by  tin 

Hroivne  Stat,  of  Frauds,  |  423;  1  Qreanl.  E*- 
■S  302,  304;  Cumminga  v.  Arnold,  3  Met  4^- 
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Steams  v.  Hall,  9  Cuah.  31 ;  Cuff  v.  Penn.  1  M. 
A  S.  26 ;  Goa«  v.  Tjord  Nugent,  5  B.  &  Ad.  58. 

3.  If  the  promise  of  Slater  is  within  the 
statute  of  frauds,  it  is  within  the  statute  of 
frauds  of  Massachusetts.  And  the  decisions  of 
the  courts  of  Massachusetts  have  been  uniform, 
that  the  time  of  performance  and  terms  of  a 
contract  required  to  be  in  writing  by  the  statute 
of  frauds  of  that  state,  may  be  extended,  or 
waived,  or  varied,  or  wholly  discharged  by 
parol. 

Cummings  v.  Arnold,  3  Met.  486;  Steams  v. 
HaU,  9  Gush.  31. 

4.  The  decisions  of  the  courts  of  Massachu- 
setts upon  their  own  statute  of  frauds,  are  ob- 
ligatory upon  this  court;  at  least  this  court 
will  follow  them. 

McCutchen  v.  Marshall,  8  Pet.  220;  Polk*8 
Lessee  v.  Wendal,  9  Cranch,  87;  McKeen  v. 
Delanoy*s  Lessee,  5  Cranch,  22;  Elmendorf  v. 
Taylor,  10  Wheat.  152;  McDowell  v.  Peyton,  10 
Wheat.  454;  Thatcher  v.  Powell,  6  Wheat.  119; 
Harpending  v.  Dutch  Ch,  16  Pet.  455 ;  Qreen  v. 
HeaVs  Lessee,  6  Pet.  291 ;  Henderson  v.  Oriffin, 
6  Pet.  151;  Pease  v.  Peck,  59  U.  S.  (18  How.) 
595-598;  Jackson  v.  Chew,  12  Wheat.  153-167; 
United  States  v.  Morrison,  4  Pet.  124 ;  Swift  v. 
Tyson,  16  Pet.  1 ;  Carpenter  v.  Prot?.  Wash.  Ins. 
Co.  16  Pet.  495. 

Similar  decisions  have  been  made  on  the  stat- 
ute of  frauds  in  other  states. 

See  Clark  v.  Dales,  20  Barb.  42;  Lawrence  v. 
Dole,  11  Vt.  549;  Dana  v.  Hancock,  30  Vt.  616; 
Buel  V.  Millet,  4  N.  H.  190;  Grafton  Bank  v. 
Woodward,  5  N.  H.  99 ;  Cuff  v.  Penn.  1  M.  &  S. 
21 :  Ooss  V.  Lord  Nugent,  6  B.  &  Ad.  65. 

The  case  of  Clarke  v.  Russel,  3  Dall.  415,  i^ 
distinguished  from  the  present. 

6.  There  is  a  fact  in  proof  in  this  case,  which 
did  not  appear  in  the  case  when  before  this 
court  before,  and  that  is,  that  when  Slater  made 
the  agreement  upon  which  suit  is  brought,  se- 
curities were  placed  in  his  hands  by  the  princi- 
pal debtor,  to  indemnify  him  for  his  liability. 
His  promise  is  not,  therefore,  within  the  stat- 
ute of  frauds. 

7.  A  parol  promise  to  pay  the  debt  of  an- 
other in  consideration  of  property  placed  by  the 
debtor  in  the  promisor's  hand,  is  not  within  tlie 
statute  of  frauds.  It  is  an  original  promise 
and  binding  upon  the  promisor,  and  in  this  re- 
spect it  is  immaterial  whether  the  liability  of 
the  original  debtor  continues  or  is  discharged. 

1    Browne,  Stat,  of  Frauds,  §   187,  p.   184; 
Wait  V.  Wait,  28  Vt.  350;  Farley  v.  Cleveland, 
4  Cow.  432;   1  Smith's  Lead.  Cas.  329;  Hind- 
man  V.  Langford,  3  Strob.  207;  Cross  ▼.  Rich- 
ardson, 30  Vt.  641 ;  Fish  v.  Thomas,  5  Gray, 
45;  Rand  v.  Mather,  11  Cush.  1;  Olmstead  v. 
Greenly,  18  Johns.  12;  Hilton  v.  Dinsmore,  21 
Me.  410;  Cameron  v.  Clarh^  11  Ala.  259;  Laing 
V.  Lee,  Spenc.   (N.  J.)   337;  Goddard  v.  Mock- 
hee,  5  Cranch.  C.  C.  666;  Stanly  v.  Hendricks, 
13  Ired.  86;  Lee  v.  Fontaine,  10  Ala.  755;  Mc- 
JCenzie  v.  Jackson,  4  Ala.  230;   Lippincott  v. 
Ash  field,  4  Sandf.  611;  Westfall  v.  Parsons,  16 
l^arb.  645;  Todd  v.  Tobey,  29  Me.  219. 

The  defendant,  having  waived  by  parol,  the 
performance  of  the  work  at  the  day,  thereby 
bimself  prevented  performance,  and  he  cannot 
nvail  himself  of  the  nonperformance  he  has 
liimself  occasioned. 
22  How. 


Browne,  Stat.  Frauds,  9§  423.  424,  425,  436, 
p.  436;  Fleming  v.  Gilbert,  3  Johns.  531;  Law- 
rence V.  Dole,  11  Vt.  549;  Young  v.  Hunter,  6 
N.  Y.  203. 

8.  When  this  case  was  before  this  court  be- 
fore, no  question  was  made  nor  discussion  had 
whether  the  promise  of  the  defendant  was  with* 
in  the  statute  of  frauds.  The  question  was 
simply  whether  time  was  of  the  essence  of  the 
contract ;  and  this  court  decided  that  it  was. 

Slater  v.  Emerson,  19  How.  224. 

9.  The  evidence  offered  by  the  plaintiff  in  er- 
ror under  the  common  counts  that  the  defend- 
ant in  error  had  securities  in  his  hands  to  in- 
demnify him  for  his  promise  took  the  case  from 
the  statute  of  frauds.  It  made  him  an  original 
promisor  for  the  work  done  after  November  14, 
1854  (the  date  of  the  contract),  and  he  is, 
therefore,  liable  upon  the  common  counts  upon 
a  quantum  meruit  as  an  original  debtor. 

Mr.  S.  W.  Bates,  for  the  defendant  in  er- 
ror: 

This  case  was  before  this  court  at  the  Decem- 
ber term,  1856,  and  is  reported  in  19  Howard, 
224.     This  court  then  decided: 

1st.  That  the  original  contract  between  Em- 
erson and  the  corporation,  to  build  the  bridges 
for  the  corporation,  remained  in  full  force  un- 
affected by  the  contract  between  Emerson  and 
Slater. 

2d.  That  bv  force  of  his  contract  Slater  stood 
in  the  relation  of  a  surety  for  the  corporation 
for  the  amount  for  which  he  had  agreed  to  be- 
come liable. 

3d.  That  the  time  of  performance  (December 
1)  was  of  the  essence  of  Slater's  contract  and 
he  was  not  liable  thereon,  as  Emerson  had 
failed  to  perform  within  the  time  fixed. 

The  judgment  of  the  circuit  court  was  re- 
versed and  the  cause  was  remanded  for  a  new 
trial. 

As  this  court  had  decided  that  Emerson  could 
not  sustain  his  action  on  the  written  contract 
with  Slater  when  the  case  came  on  for  a  new 
trial  in  the  circuit  court,  the  plaintiff  offered 
to  prove  by  parol  that  after  November  14th, 
1854,  and  before  the  1st  day  of  December,  1854, 
and  after  the  1st  day  of  said  December,  the  de- 
fendant, by  his  acts  and  declarations,  waived 
and  dispensed  with  the  performance  of  work, 
hy  the  plaintiff,  on  the  1st  of  said  December, 
and  agreed  to  substitute  therefor  perform- 
ance thereon,  on  or  before  the  20th  day  of  De- 
cember, 1854,  and  to  deem  performance  by  the 
plaintiff,  on  or  before  the  20th  of  December, 
1854,  a  substitute  for  an  equivalent  to  perform- 
ance on  the  1st  day  of  said  December,  accord- 
ing to  the  contract,  and  that  the  corporation 
also  assented  thereto,  and  that  the  work  was 
fully  performed  within  the  extended  time. 

This  testimony  was  objected  to  by  the  de- 
fendant, upon  the  ground  that  the  contract  of 
November  14,  1854,  was  a  special  promise  for 
the  debt,  default,  or  misdoings  of  another,  and 
was  within  the  statute  of  frauds,  and  that  the 
alleged  waiver,  extension  and  substitution, 
were  not  by  writing.  The  court  sustained  the 
objection  and  excluded  the  testimony,  to  which 
ruling  the  plaintiff  then  and  there  excepted. 

This  ruling  was  right. 

This  court  had  decided  what  performance  by 
the  let  day  of  December  was  an  essential  nart 
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of  this  contract.    And  manifestly  a  eontract  Smith,  Lead.  Cas.  5th  Am.  ed.  note  to  Cuttei 

cannot  be  varied  in  one  of  its  essential  parts  &  Powell,  vol.  II.  pp.  49,  50 ;  Bank  of  ColumJm 

without  making  a  new  contract.  v.  PatterBon,  7  Cranch,  209;  Bank  of  ColuniffU 

And  when  such  new  contract  has  been  made,  v.   Hagner,   1   Pet.  465;    Wash,  Pack,   Co.  ▼, 

it  must  be  declared  on.  Sickles,  10  How.  419;  MarBhall  v.  Jones,  11  Ma 

This  plaintiff  declares  on  such  new  eontract  56 ;  Britton  v.  Turner,  6  N.  H.  483 ;  Oilman  T 

in  his  last  count.    And  inasmuch  as  the  con-  Hall,  11  Vt.  513;  Taft  v.  Montague,  14  Maaa 

tract  declared  on  is  that  of  a  surety,  it  must  be  282;  Snow  v.  Inhabiianta  of  Ware,  13  Met.  43  j 

in  writing,  and  wholly  in  writing.    The  statute  Smith  v.  Scotte  It.  School  Diet.  20  Conn.  312; 

of  fi>auds  is  not  complied  with  hj  producing  a  Oregory  v.  Mack,  3  Hill.  380 ;  Jewell  v.  Schroep^ 

contract  which  is  partly  in  writing,  while  one  pel,  4  Cow.  564;    Philips   v.   Butler,  8  Johns 

of  its  essential  parts  rests  in  parol.  392;  Aletnnder  v.  Boffman,  5  Watts  ft  S.  382; 

Clarke  ▼.  Russel,  3  Dall.  415;  Ooss  ▼.  Lord  Baldwin  v.  Lessner,  8  Ga.  71;  Brown  v.  Gauss 

Nugent,  5  B.  &  Ad.  58;  Harvey  v.  Orahham,  10  Mo.  265;  Morrison  v.  Ives,  4  Sm.  &  M.  652; 

5  Ad.  &  L.  61;  Stowell  v»  Robinson,  3  Bing.  N.  Hawkins  v.  Oilbert,   19  Ala.  55;   Simpson  ▼ 

C.  928:   Slead  v.  Dawber,  10  Ad.  &  El.   57;  McDonald,  2  Ark.  371;  Newman  v.  McGregor 

Marshall  v.  Lynn,  6  Mees.  &  W.  109;  Emmet  5  Ohio,  349;  Eldridge  v.  Rowe,  2  Gilm.  ill.  91; 

V.  Dewhirst,  8  Eng.  L.  ft  £q.  88;  Hasbrouck  v.  Lomaa  v.   Bailey,  7  Blackf.  599;   Morford  ▼ 

Tappen,  15  Johns.  200;  Blood  ▼.  Goodrich,  9  Mastin,  6  Mon.  609. 

Wend.   68;    Stevens  ▼.   Cooper,   1   Johns.   Ch.  In  this  case  there  haa  been  no  performaaei 

429.  430.-  within  the  time,  and  no  legal  excuse  for  thi 

The  decision  in  Steams  v.  HaV,  9  Cush.  31,  breach  on  the  part  of  Emerson, 

is  not  binding  on  this  court.  On  November  14th  he  agrees  to  complete  tin 

1st.  This  contract  of  Slater  to  give  notes  does  work  in  sixteen  days.      He    was    more  thai 

not  appear    to    be   a    Massachusetts  contract,  double  that  time  in  doing  it,  and  no  hindranoi 

Slater  was  a  citizen  of  Rhode  Island,  and  the  on  the  part  of  anyone  is  shown,  and  no  excusi 

contract  to  deliver  not  money,  but  specific  ar-  for  its  non-completion. 

tides,  was  legally  performable  by  him  at  his  Emerson  cannot  recover  therefor  unless  it  bt 

residence  in  Rhode  Island.  on  the  common  courts,  and  not  then  unle^A  i1 

Chipman,  Cont. ;  Vance  v.  Bloomer,  20  Wend,  be  on  the  quantum  meruit  and  vdUbat.    Oai 

196:  MOsMurray  v.  The  State,  6  Ala.  324;  Minor  he  recover  on  these  f 

v.  Michie,  1  Walk.  Miss.  24;  2  Kent's  Com.  508.  The  agreement  0(  November  14  shows  thai 

2.  The  construction  of  the  statute  of  frauds  the  money  and  notes  given  by  Slater  were  tc 

is  not  a  question  of  local  law.    The  same  stat-  to  apply  to  the  then  indebtedness  of  the  oompain 

ute  exists  in  every  state  and  territory  of  the  to  Emerson,  and  were  not  to  apply  to  any  work 

Union.  to  be  done  heretofore — and  this  was  one  of  thi 

When  the  decisions  of  a  state  court  are  in-  points  argued  at  the  former  trial,  contending 

consistent  to  show  that  no  rule  has  been  finally  that  Slater  was  only  a  surety.    That  Emerson 

settled,  this  court  will  decide  according  to  its  understood  that  he  was  doing  the  work  for  tlu 

own  unbiased  judgment.  company  is  evident  from    uie    fact    that    hi 

Pease  v.  Peck,  18  How.  598;  Homer  v.  Brown,  charged  the  company  with  it,  presented  to  ihm 

16  How.  354;  Swift  v.  Tyson,  16  Pet.  1.  his  bills,  settled  with  its  committee,  and  nera 

This  court  having  decided  the  point  now  in  presented  any  charges  for  work  to  Slater, 

question  in  the  case,  cited  from  Dallas,  will  not  If,    as    this    court    has  heretofore  decided, 

now  hold  otherwise  because  the  state  court  has  Slater  was  a  surety  for  the  price  of  the  work 

held  otherwise.  done  for  the  corporation,  there  can  be  no  re- 

Rotoan  v.  Runnels,  5  How.  139.  covery  had  against  him  on  counts  for  work, 

The  plaintiff,  at  the  trial  in  the  circuit  court,  labor    and    materials     furnished    to    himself, 

introduced  three  deeds  of  land  from  the  rail-  None  were  furnished  to  himself.    The  law  will 

road  corporation  to  the  defendant,  dated  thret:  not  imply  a  promise  to  pay  another's  debt.    It 

days  after  the  defendant  entered  into  the  con-  requires  an  express  promise  in  writing, 

tract  of  November  14,  and  said  to  have  been  There  is  no  case  of  recovery  on  a  quantum 

made  to  indemnify  the  defendant  from  his  lia-  meruit    or    quantum   valebat    except  for  some 

bility  under  the  said  contract.  work  or  materials  done  or  furnished,  and  that, 

But  we  are  not  aware  of  any  case  or  dictum  to,  for  the  defendant, 

showing,  that  because  a  surety,  after  he  has  be-  But  Emerson  furnished  no  work  or  materials 

come  bound,  as  such,  takes  security  from  his  f^^  Slater.    They  were  all  for  the  railroad  oooi- 

f>rincipal  to  indemnify  himself  against  loss  by  p^ny 

us  contract  of  suretyship,  he  thereby  ceases  to  Suppose  Emerson  had    died,  become    inad- 

be  a  surety  and  becomes  a  principal  debtor.  y^^^  ^^  in  ^^^^^  q^}^^^  ^ay  had  become  abso- 

However  true  it  is  that  assumpsit  for  a  quan-  i^^y  incapacitated'  from  completing  the  work 

turn  valebat  or  quantum  meruit  will  lie,  where  ^     ^  ^^  by  December  Ist,  would  Slater  have 

the  terms  of  a  special  contract  have  not  all  been  ^^  ^.^^^^^  ^^  ^  quantum  meruit? 

complied  with,  to  recover  the  value  of  the  land  j            ^X^    ^^^  December  1st  would 

and  materials  held  and  enjoyed  by  the  defend-  ,         .         '^n    „^j  ^     ^^^„i.^««  ^#  r               ^ 

ant.  yet  nothing  is  better  'settled  than  that  no  ^^^«  ^^'^""^^        executors  of  Emerson  to 

fictioi  can  be  mainUined  on  the  contract  itself,  complete  the  work  so  as  to  bind  Slater? 

without  alleging  with  exactness,  performance  "  Lmerson  and  the  railrwid  company    had 

in  entire  accordance  with  the  terms  of  the  con-  canceled  their  contract,  or    had    the  compai^ 

tract,  including  that  in  relation  to  time  of  per-  refused  to  allow  Emerson  to  continue  his  work. 

formance  and  provl-g  tho  allegation.  would  Slater  have  been  liable  on  a  quantum 

This  proposition  has  been  affirmed  in  nearly  meruit f 

every  state.  Mosby  v.  Hunter,  9  Ired.  119. 

63  17.  fr 
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Mr  Jufltioe  OUiPord  delivered  the  opinion 
of  the  court: 

This  case  comes  before  the  court  upon  a  writ 
of  error  to  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts.  It 
was  an  action  of  aaaumpait,  brought  by  the 
plaintiff  in  error  against  the  present  defendant, 
upon  a  written  agreement,  bearing  date  on  the 
14th  day  of  November,  1864. 

By  the  terms  of  the  instrument,  the  plaintiff 
covenanted  and  agreed  with  the  defendant,  in 
consideration  of  the  agreements  of  the  latter 
therein  contained,  and  of  $1  to  him  paid,  that 
he,  the  plaintiff,  would  complete  all  the  bridge 
work  to  be  done  by  him  for  the  Boston  and 
New  York  Central  Railroad  Company,  ready 
for  laying  down  the  rails  for  one  track  by  the 
first  day  of  December  next  after  the  date  of  the 
contract.  In  consideration  whereof,  the  de- 
fendant agreed  that  he  would  pay  the  plaintiff, 
within  two  days  from  the  date  of  the  agree- 
ment, the  sum  of  $4,400  in  cash ;  and  also  give 
to  the  plaintiff,  on  the  completion  of  the 
bridges,  and  when  the  rails  for  one  track  were 
laid  from  Dedham  to  the  foot  of  Summer 
street  in  Boston,  his,  the  defendant's,  five 
notes,  for  $2,000  each,  dated  when  given,  a^ 
provided,  and  made  payable  to  the  plaintiff  or 
order,  in  six  months  from  their  date.  Another 
stipulation  of  the  agreement  was,  that  the 
notes,  when  paid,  were  to  be  applied  towards 
the  indebtedness  of  the  railroad  company  to 
the  plaintiff,  and  that  the  agreement  was  in  no 
way  to  affect  any  contract  of  the  plaintiff  with 
the  railroad,  or  any  action  then  pending  be- 
tween them. 

When  the  declaration  was  filed,  it  contained 
three  special  counts,  drawn  upon  the  written 
agreement,  together  with  the  common  counts, 
an  in  actions  of  indebitatus  ciasumpsit, 
36*]  •Performance  on  the  part  of  the  plain- 
tiff, and  neglect  and  refusal  on  the  part  of  the 
defendant  to  give  the  five  notes  specified  in  the 
agrecmont.  after  seasonable  demand,  constitute 
tlie  cause  of  action  set  forth  in  the  several 
special  counts.  They  differ  in  nothing  mate- 
rial to  be  noticed  in  tliis  investigation,  except 
that,  in  the  first  count,  performance  on  the 
part  of  the  plaintiff  is  alleged,  according  to  the 
contract,  on  the  Ist  day  of  December,  1854, 
while  in  the  second  and  third  counts  it  is 
alleged  at  a  period  twenty  days  later. 

An  additional  special  count  was  afterwards 
filed  by  consent,  which,  in  one  respect,  varies 
essentially  from  the  other  counts.  After  set- 
ting out  the  substance  of  the  contract,  it  alleges 
that  the  defendant  waived  performance  at  the 
day  stipulated  in  the  agreement,  and  extended 
the  time  to  the  twentieth  day  of  the  same  Dc- 
ceniber,  and  that  the  plaintiff  performed  and 
completed  the  work  within  the  extended  time. 
Demand  of  the  notes  prior  to  the  commence- 
ment of  the  suit,  substiuitially  as  alleged,  was 
admitted  at  the  trial,  as  were  also  the  execu- 
tion of  the  agreement  and  the  payment  by  the 
defendant  of  the  $4,400. 

As  appears  by  the  transcript,  the  cause  has 
been  twice  tried  upon  the  same  pleadings.  At 
the  first  trial,  the  verdict  was  for  the  plaintiff; 
hut  the  defendant  excepted  to  the  rulings  and 
instructions  of  the  circuit  court,  and,  after 
judgment,  removed  the  cause  into  this  court 
by  writ  of  error. 
22  How. 


Among  the  questions  presented  on  the  writ 
of  error,  the  principal  one  was  whether,  by 
the  true  construction  of  the  written  agreement^ 
time  was  of  the  essence  of  the  contract.  That 
question  was  directly  presented  by  the  fourth 
exception ;  and  this  court  held,  that  the  refusal 
of  the  circuit  judge  to  instruct  the  jury,  as 
prayed  by  the  defendant,  that  the  plaintiff 
could  not  recover  on  the  special  counts  without 
showing  that  the  work  was  completed  by  the 
day  stipulated  in  the  contract,  was  error.  Ae- 
cordingiy,  the  judgment  was  reversed,  and  the 
cause  remanded,  with  directions  to  issue  a  new 
venire. 

In  the  opinion  delivered  on  the  occasion,  this 
court  said,  in  effect,  that  in  cases  where  time 
is  of  the  essence  of  the  contract,  there  can  be  no 
recovery  on  the  written  agreement,  •with-  [•ST 
out  showing  performance  within  the  time 
limited;  but  added,  that  a  subsequent  perform- 
ance and  acceptance  by  the  defendant  will 
authorize  a  recovery  in  a  quantum  meruit. 
Slater  v.  Emerson,  60  U.  S.  (19  How.)  239. 

Failing  to  show  performance  at  the  day 
named  in  the  agreement,  the  plaintiff,  at  the 
last  trial,  offerS  to  prove  by  parol  to  the 
effect  that,  after  the  date  of  the  agreement, 
and  before  as  well  as  after  the  day  specified 
for  the  completion  of  the  work,  the  defendant, 
by  his  conduct,  acts  and  declarations,  waived 
and  dispensed  with  performance  at  the  day 
named  in  the  written  agreement ;  and  agreed  to 
substitute  therefor,  performance  on  the  twen- 
tieth day  of  the  same  December,  and  to  deem 
performance  on  the  day  last  named  as  equiva- 
lent to  performance  on  the  day  specified  in  the 
written  agreement,  and  that  the  work  was  fully 
performed  within  the  extended  time. 

Objection  was  made  by  the  defendant  to  this 
testimony,  upon  the  ground  that  the  written 
agreement  declared  on  was  a  special  promise 
for  the  debt,  default  or  misdoings  of  another; 
and  that  the  alleged  waiver,  substitution  and 
extension  not  being  in  writing,  were  within 
the  statute  of  frauds;  and  the  court  sustained 
the  objection  and  excluded  the  testimony.  To 
which  ruling  of  the  court  the  plaintiff  ex- 
cepted. 

He  then  proposed  to  proceed  upon  the  com- 
mon counts,  and  offered  evidence  accordingly. 
After  reading  the  agreement  set  up  in  the 
special  counts,  he  introduced  three  deeds,  each 
dated  November  17,  1854,  purporting  to  con- 
vey certain  parcels  of  real  estate  therein  de* 
scribed.  They  were  each  given  by  the  railroad 
company  to  the  defendant,  to  indemnify  him 
for  the  liability  he  assumed  in  the  before- 
mentioned  written  agreement  with  the  plain- 
ii(T.  Kstimnting  the  value  of  the  real  estate  so 
conveyed  by  the  considerations  expressed  in 
llie  respective  deeds,  it  amounted  in  the  aggre- 
•i^ate  to  the  sum  of  $13,500. 

He  also  introduced  a  memorandum  agree- 
ment between  the  defendant  and  the  railroad 
company,  whereby  the  former  leased  to  the 
latter  ten  hundred  and  fifty  tons  of  railroad 
iron,  to  be  laid  down  by  tlie  company  and  used 
on  their  railroad.  By  the  terms  of  the  last- 
named  apTooment,  the  railroad  iron  "was  [•SS 
(estimated  at  the  value  of  $68,400;  and  the  com- 
pany agreed  to  pay  the  defendant  for  the  use 
of  the  iron,  $5,000  per  month,  the  first  pay- 
ment to  be  made  on  tne  first  day  of  March  then 
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next,  and  so  upon  the  first  day  of  each  suc- 
ceeding month,  until  ihe  whole  sum  was  paid, 
with  interest  on  tlie  same  from  a  given  day — 
the  defendant  agreeing,  if  there  was  no  de- 
fault of  the  payments,  when  the  whole  was 
paid,  to  sell  and  deliver  the  iron  to  the  com- 
pany for  the  estimated  value  including  the  in- 
terest. 

To  secure  these  payments  together  with  the 
interest,  the  railroad  company,  hy  the  same 
instrument,  assigned  and  set  over  to  the  de- 
fendant the  proceeds  of  the  railroad,  to  an 
amount  equal  to  the  estimated  value  of  the 
iron,  with  the  interest,  and  authorized  and  re- 
quired the  superintendent  of  the  road  to  retain 
in  his  own  hands,  out  of  the  proceeds,  a  sum 
sufficient  to  pay  the  amount  to  the  defendant, 
in  the  manner  and  at  the  times  specified  in  the 
agreement. 

Emerson's  contract  with  the  railroad  com- 
pany was  also  introduced,  and  makes  a  part 
of  the  record.  It  bears  date  on  the  17th  day 
of  December,  1853,  and  provides,  on  the  one 
part,  that  the  plaintiff  shall  build  and  com- 
plete, sufficient  for  the  passage  of  an  engine 
over  the  same,  by  the  first  day  of  May  then 
next,  all  the  bridging,  as  then  laid  out  and 
determined  upon  by  the  engineer,  from  the 
wharf,  near  the  foot  of  Summer  street,  in  Bos- 
ton, to  Dorchester  shore,  and  to  complete  the 
same  as  soon  thereafter  as  might  be  reasonably 
practicable.  On  the  other  part,  the  agreement 
prescribes  the  compensation  to  be  paid  by  the 
railroad  company  to  the  plaintiff,  for  building 
and  completing  the  respective  works  therein 
designated  and  described,  stipulatinff  that 
eighty-five  per  cent  upon  the  estimated  value 
of  the  materials  furnished,  and  seventy-five 
per  cent  upon  the  estimated  value  of  the  labor 
performed,  should  be  paid  monthly,  as  the  work 
was  done,  and  that  the  balance  should  be  paid 
by  the  company  upon  the  completion  and  ac- 
ceptance of  the  whole  work. 

Parties  to  the  suit  are,  by  law,  competent 
witnesses  in  the  courts  of  Massachusetts;  and 
under  that  law  the  plaintiff  was  examined  in 
this  case. 

30*]  *He  also  called  and  examined  five  other 
witnesses.  From  this  parol  testimony,  it  ap- 
pears that  securities  were  put  into  the  hands 
of  the  defendant,  deemed  by  him  and  the  com- 
pany adequate,  at  the  time,  to  indemnify  him 
against  his  contract  with  the  plaintiff.  Those 
securities,  two  of  the  witnesses  say,  consisted 
of  real  estate,  and  the  bonds  of  the  company  for 
$1,700,  secured  by  a  mortgage  upon  tne  road. 
In  respect  to  the  real  estate,  it  is  to  be  observed 
that  the  deeds  of  conveyance  bear  date  three 
days  after  the  date  of  the  contract;  but  the 
presumption  from  the  circumstances  is  a 
reasonable  one,  that  they  were  given  in  pur- 
suance of  the  arrangement  made  at  the  time 
the  contract  was  executed.  It  also  appeared 
that  the  company  failed  in  July,  1854,  and  that 
it  was  actually  insolvent  at  the  date  of  these 
transactions. 

Prior  to  the  date  of  the  agreement*  of  the 
14th  of  November,  1854,  the  plaintiff  had 
stopped  work  under  his  contract  with  the  com- 
pany, and  refused  to  continue  it.  As  soon  as 
the  contract  with  the  defendant  was  made,  he 
resumed  tho  work  on  the  bridges,  and  finished 
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them  about  the  middle  of  December,  1864;  but 
the  rails  were  not  all  laid  by  the  company  until 
the  twenty-first  day  of  the  same  month. 

At  the  date  of  the  contract  between  thestt 
parties,  the  defendant  was  a  large  stockholder 
m  the  corporation,  and  holder  of  tne  bonds  ol 
the  company,  which  were  secured  by  a  mort- 
gage of  the  road  to  trustees.  During  the  prog- 
ress of  the  work  under  the  contract  between 
tnese  parties,  and  before  the  day  therein  named 
for  the  completion  of  the  work,  the  officers  of 
the  company,  or  some  of  them,  repeatedly 
stated  to  the  plaintiff,  in  the  presence  of  the 
defendant,  and  without  objection  on  his  part, 
that  all  the  company  wanted  was  that  the 
plaintiff  should  keep  out  of  tne  way  of  the 
tracklayers. 

Three  of  the  directors,  including  the  defend- 
ant, on  the  24th  day  oi  November,  1854,  called 
on  the  plaintiff  while  he  was  at  work  on  one 
of  the  bridges,  and  inquired  of  him  if  he  could 
complete  it  by  the  fourth  day  of  the  then  next 
month,  stating  to  him  the  reason  why  it  was 
desirable  that  he  should  do  so— and  by  work- 
ing nights  and  Sundays  he  completed  it,  ac- 
cording to  their  request. 

^Several  witnesses  state — and  among  [*40 
the  number  the  one  who  laid  the  rails  for  the 
company  —  that  the  tracklayers  were  not  de- 
layed l^  the  plaintiff;  and  the  plaintiff  testi- 
fied that  the  defendant  never  objected  because 
the  bridges  were  not  completed  by  the  day 
specified  in  the  written  agreement.  On  being 
recalled,  he  further  testified  that  he  paid,  for 
work  done  and  materials  furnished  after  that 
day,  the  sum  of  $11,157.84,  and  that  he  had 
not  received  a  dollar  for  it  from  any  source. 

Thereupon  the  presiding  justice  ruled  and 
instructed  the  jury  that,  upon  this  testimony, 
the  plaintiff  was  not  entitled  to  recover  on  the 
common  cotmts,  and  directed  the  jury  to  return 
their  verdict  for  the  defendant.  Accordingly, 
the  jury  found  that  the  defendant  never  prom- 
ised; and  the  plaintiff  excepted  to  the  rulings 
and  instructions  of  the  court. 

Several  questions  were  discussed  at  the  bar, 
which,  in  tne  view  we  have  taken  of  the  ease, 
it  will  not  be  necessary  to  decide. 

Both  of  the  exceptions  to  the  rulings  and  in- 
structions of  the  court  necessarily  involve  the 
construction  of  the  contract  between  these 
parties;  but  the  question  presented  is  widely 
different  from  the  one  considered  and  decided 
by  Uiis  court  on  the  former  record.  On  that 
occasion,  the  single  question  of  any  importance 
was  whether,  by  the  true  construction  of  the 
contract,  it  was  agreed  and  understood  between 
the  parties  to  the  instrument  that  the  comple- 
tion of  the  work  at  the  time  therein  prescribed 
was  a  condition  on  which  the  obligation  of  the 
defendant  to  give  the  notes  was  to  depend. 

Ckmtrary  to  the  ruling  of  the  circuit  judge, 
this  court  held  that  the  covenants  of  the  re- 
spective parties  were  dependent;  that  time  wa^ 
of  the  essence  of  the  contract,  and  remanded 
the  cause  for  a  new  trial. 

That  rule  of  construction,  beyond  doubt»  is 
the  law  of  the  contract,  and  no  attempt  has 
been  made  to  evade  or  question  it  on  either 
side  in  this  controversy.  But  the  question  now 
presented  is  of  a  very  different  cYiaracter. 

It  is  insisted  by  the  plaintiff  that  the  prom- 
ise of  the  defendant  *we8   an   original    1*41 
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imdertaking,  on  a  good  and  valid  considoration, 
moving  between  the  parties  to  the  instrument. 
On  the  part  of  the  defendant,  it  is  insisted 
that  his  undertaking  was  a  special  promise  for 
the  debt,  default,  or  misdoings,  of  another,  and 
so  with  the  statute  of  frauds. 

if  the  theory  of  the  plaintiff  be  correct,  then 
it  would  seem  to  follow  that  the  rulings  and 
instructions  of  the  circuit  court  were  erroneous. 
Verbal  agreements  between  the  parties  to  a 
MTitten  contract  made  before  or  at  the  time  of 
the  execution  of  the  contract,  are  in  general  in 
admissible  to  vary  its  terms,  or  to  affect  its  con 
struction.  All  such  verbal  agreements  are  con- 
sidered as  merged  in  the  contract.  But  oral 
agreements  subsequently  made,  on  a  new  and 
valuable  consideration,  and  before  the  breach  of 
the  contract,  in  cases  falling  within  the  general 
rules  of  the  common  law,  and  not  within  the 
statute  of  frauds,  stand  upon  a  different  foot- 
ing. Such  subsequent  oral  agreements,  not  fall- 
ing within  the  exception  mentioned,  may  have 
the  effect  to  enlarge  the  time  of  performance 
specified  in  the  contract,  or  may  vary  any  other 
of  its  terms,  or  may  waive  and  discharge  it  alto- 
gether. On  this  point,  the  authorities  are  nu- 
merous anu  decisive,  of  which  the  following  are 
examples:  Oogs  v.  yupcnt,  5  Barn.  &  Ad.  65; 
kelson  V.  Boiinfofif  3  ^fet.  402.  Speaking  of  the 
exceptions  to  the  general  rule,  that  parol  evi- 
donce  is  not  admissible  to  contradict  or  vary  the 
terms  of  a  written  instrument,  Mr.  Grcenleaf 
says :  "Neither  is  the  rule  infringed  by  the  ad- 
mission of  oral  evidence  to  prove  a  new  and  dis- 
tinct agreement  upon  a  new  consideration, 
whether  it  be  a  substitute  for  the  old  onft,  or  in 
addition  to  and  beyond  it;  and  if  subsequent, 
%nd  involving  the  same  subject-matter,  it  is  im- 
material whether  the  new  agreement  be  entirely 
oral,  or  whether  it  refers  to  and  partially  ur 
totally  adopts  the  provisions  of  tne  former  con- 
tract in  writin£f,  provide<l  the  whole  ajjrooniont 
be  raacinded  and  abandoned."  1  Grocnl.  Ev. 
303.  But  the  rule,  so  far  as  it  is  applicable  to 
this  case,  is  better  stated  by  T^ord  Denman  in 
(JoMA  V.  yufjcnt,  5  Barn.  &  Ad.  05,  wherein  he 
says:  "After  the  agreement  has  been  reduced 
into  writing,  it  is  conii)etent  to  the  ])arties,  in 
42 'J  cases  Tailing  within  'the  general  rules  of 
the  common  law,  at  any  time  before  the  breach 
of  it,  by  a  new  contract,  not  in  writinj^,  either 
altogether  to  waive,  dissolve,  or  annul,  the  for- 
mer agreement,  or  in  any  manner  to  add  to  or 
subtract  from  or  vary  or  qualify  the  terms  of  it, 
and  thus  to  make  a  new  contract."  That  rule 
was  afterwards  qualified  by  the  same  learned 
judfre  in  a  particular  not  essential  to  the  pres- 
ent inquiry;  and  with  that  qualification  it  ap- 
pears to  be  the  rule  constantly  applied  by  the 
English  courts,  in  cases  not  within  the  statute 
of  frauds,  to  the  present  time. 

Harvey  v.  Grahham,  5  Ad.  &  El.  61 ;  1  Phil. 
Ev.  (Cow.  &  Hiirs  ed.)  p.  563,  n.  987;  Mun- 
roe  V.  Perkins,  J)  Pick.  21)8;  Snow  v.  Inhabitants 
of  Ware,  13  Met.  42;  Vicary  v.  Moore,  2 
Watts,  451;  Cummings  v.  Arnold,  3  Met.  489; 
Fleming  v.  Cilhert,  3  Johns.  528. 

On  the  other  hand,  assuming  the  theory  of 
the  defendant  to  be  correct,  that,  by  the  true 
construction  of  the  contract,  his  undertaking 
was  a  special  promise  for  the  debt,  default  or 
misdoings  of  tne  railroad  company,  then  per- 
haps* the  better  opinion  is,  according  to  the 
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weight  of  authority,  that  a  written  contract 
within  the  statute  of  frauds  cannot  be  varied 
by  any  subsequent  agreement  of  the  parties,  un- 
less such  new  agreement  is  also  in  writing. 

Marshall  v.  Lynn,  6  Mees.  &  W.  109;  QoB9 
v.  Nugent,  5  Barn.  &  Ad.  58;  Harvey  v.  Ordk- 
ham,  5  Ad.  &  El.  61 ;  Stowell  v.  Robinson,  3 
Bing.  N.  C.  92T ;  Stead  v.  Daxoher,  10  Ad.  &  EL 
57;  Emmett  v.  Dewhirst,  8  Eng.  L.  &  Eq.  88; 
Hashrouk  v.  Tappen,  15  Johns.  200;  Blood  v. 
Goodrich,  9  Wend.  08;  Stevens  v.  Cooper,  I 
Johns.  Ch.  429;  Clarke  v.  Russel,  3  Dall.  415. 

Decided  cases,  however,  are  referred  to,  from 
the  Massachusetts  reports,  which  evidently  wear 
a  different  aspect,  and  it  is  contended  by  the 
counsel  for  the  plaintiff  that  the  principle 
adopted  in  those  cases  constitutes  the  rule  of  de- 
cision in  this  case;  but  it  is  unnecessary  to  de- 
termine that  point  at  the  present  time,  as  we 
are  of  opinion  that  the  promise  of  defendant 
contained  in  the  written  agreement  was  an  orig- 
inal undertaking,  on  a  good  and  valid  oonsiderar 
tion  moving  between  tiie  parties  to  the  instru- 
ment. Nelson  v.  Boynion,  3  Met.  390;  Steam9 
V.  Hall,  9  Cush.  31. 

•Cases  in  which  the  guaranty  or  ['AS 
promise  is  collateral  to  the  principal  contract, 
but  is  made  at  the  same  time,  and  becomes  an 
essential  ground  of  the  credit  given  to  the 
principal  debtor,  are,  in  general,  within  the 
statute  of  frauds.  Other  cases  arise  which  also 
fall  within  the  statute,  where  the  collateral 
agreement  is  subsequent  to  the  execution  of  the 
debt,  and  was  not  the  inducement  to  it,  on  the 
ground  that  the  subsisting  liability  was  the 
foundation  of  the  promise  on  the  part  of  the 
defendant,  without  any  other  direct  and 
separate  consideration  moving  between  the 
parties.  But  whenever  the  main  purpose  and 
object  of  the  promisor  is  not  to  answer  for  an- 
other, but  to  subserve  some  pecuniary  or  busi- 
ness p'.irposp  of  his  own.  involving  either  a 
l)enefit  to  himself,  or  damage  to  the  other  con- 
tracting party,  his  promise  is  not  within  the 
statute,  although  it  may  be  in  form  a  promise 
to  pay  the  debt  of  another,  and  although  the 
performance  of  it  may  incidentally  have  the 
effect  of  extinguishing  that  liability. 

yelsiYn  V.  Boynton,  3  Met.  400;  Leonard  ▼. 
Vrrdcnbura,  8  Johns.  39;  Farley  v.  Cleveland, 
4  Cow.  432;  Alger  v.  Scoville,  1  Gray,  391; 
Williams  v.  Leper,  3  Burr.  1880;  Castling  ▼. 
Atihert,  2  East.  325:  2  Pars.  Con.  306. 

Nothing  is  better  settled  than  the  rule,  thai 
if  there  is  a  benefit  to  the  defendant,  and  a 
loss  to  the  plaintiff,  consequential  upon  and 
directly  resulting  from  the  defendant's  promise 
in  behalf  of  the  plaintiff,  there  is  a  sufficient  con- 
sideration moving  from  the  plaintiff  to  enable 
the  latter  to  maintain  ar.  action  uiion  the  prom- 
ise to  recover  compensation.  2  Addison,  Cont. 
1002,  and  cases  cited.  Other  authorities  state 
the  proposition  much  stronger,  authorizing  the 
conclusion  that  benefit  to  the  party  by  whom 
the  promise  is  made,  or  to  a  third  person  at  his 
instance,  or  damage  sustained  at  the  instance  of 
the  party  promising,  by  the  party  in  whose 
favor  the  promise  is  made,  is  sufficient  to  consti- 
tute a  good  and  valid  consideration  on  whidi 
to  maintain  an  action. 

Violett  V.  Patton,  5  Cranch.  150;  Chit.  Cont 
p.  28;  Toirnfilej/  v.  Sumrall,  2  Pet.  p.  182. 

Apply  these  principles  to  the  terms  o'  **»** 
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written  agreement,  in  view  of  the  attending  cir- 
cumstances and  the  subject-matter^  and  it  is 
quite  clear  that  the  promise  of  the  defendant 
44*]  *was  an  original  undertaking  <m  a  good 
and  valid  consideration  moving  from  the  plain- 
tiff  at  the  time  the  instrument  was  executed. 
On  its  face  it  purports  to  be  a  contract  between 
the  parties  for  their  own  benefit;  one  a^eeing 
to  do  certain  work,  and  furnish  certain  ma- 
terials, and  the  other  agreeing  to  pay  therefor 
a  stipulated  compensation.  Their  promises  are 
mutual,  and  in  one  respect  dependent.  In  con- 
sideration that  the  plaintiff  engaged  to  do  the 
work  and  furnish  the  materials  by  a  given  day, 
the  defendant,  on  his  part,  agreed,  among  other 
things,  when  the  work  was  completed,  to  give 
the  plaintiff  the  five  notes  therein  described. 
Reference  was  made  to  the  contract  of  the  plain- 
tiff with  the  railroad  company  in  the  first  in- 
stance, as  descriptive  of  the  work  to  be  done, 
and  of  the  materials  to  be  furnished;  and  in 
the  second  instance,  doubtless  for  the  reason 
that,  as  a  part  of  the  transaction,  the  company 
had  placed,  or  agreed  to  place,  securities  in  the 
hands  of  the  defendant,  to  indemnify  him  for 
the  liability  he  thereby  assumed  to  the  plaintiff. 
Part  of  those  securities  were  delivered  over  to 
the  defendant  at  the  time,  and  the  residue  as 
soon  thereafter  as  the  conveyances  could  con- 
veniently be  made.  But  when  we  consider  the 
attending  circumstances,  the  presumption  is 
much  stronger,  that  the  arrangement  was  one 
mainly,  if  not  entirely,  for  the  individual  benefit 
of  the  defendant. 

Prior  to  that  date,  the  railroad  company  had 
failed,  and  was  utterly  insolvent,  owning  noth- 
ing, it  seems,  except  the  securities  transferred 
to  the  defendant,  for  his  indemnity  in  this 
transaction,  and  the  franchise  of  the  road.  Un- 
like what  was  exhibited  in  the  former  record,  it 
now  appears  that  the  defendant  had  lar|^  in- 
terests of  his  own,  separate  from  his  relation  to 
the  company  as  a  stockholder,  which  were  to  be 

Promoted  by  the  arrangement.  He  had  leased 
D  the  company  railroad  iron  for  the  use  of  the 
road,  amounting  in  value  to  the  sum  of  $68,000, 
and,  as  a  security  for  payment,  held  an  assign- 
ment of  the  proceeds  of  the  road  to  that  amount, 
with  interest,  which  was  to  be  paid  in  monthly 
instalments  of  five  thousand,  xfow,  unless  the 
bridges  were  completed  and  the  roaid  put  in  a 
condition  for  use,  there  would  be  no  proceeds; 
46*]  *and  as  he  had  already  taken  into  his  pos- 
session all  the  available  means  of  the  company 
to  secure  himself  for  this  new  liability,  should 
the  road  not  be  completed,  the  company  could 
not  pay  for  the  iron. 

In  this  view  of  the  subject,  it  is  manifest  that 
the  arrangement  was  one  mainly  to  promote  the 
individual  interest  of  the  defendant.  Damage 
also  resulted  to  the  plaintiff,  as  is  obvious  from 
the  whole  transaction.  Under  his  contract  with 
the  companv,  they  had  stipulated  to  pay  him 
monthly  eighty-five  per  cent  upon  the  estimated 
value  of  the  materials  furnished,  and  seventy- 
five  per  cent  upon  the  estimated  value  of  the 
labor  performed  as  the  work  was  done.  Fail- 
ing to  receive  those  monthly  payments  from  the 
company,  the  plaintiff,  as  he  had  a  right  to  do, 
stopped*  the  works,  and  refused  to  proceed,  in 
eonsequence  of  the  failure  of  the  company  to 
make  the  monthly  payments.  To  remedy  this 
diificnltir,  and  insure  the   completion   of    the 


bridges  so  as  to  render  the  road  available  for 
use,  this  arrangement  was  made  by  the  defend- 
ant. It  was  not  an  arrangement  to  pay  a  sub- 
sisting indebtedness,  but  only  for  work  to  be 
done  and  materials  to  be  furnished;  monthly 
payments  were  discontinued,  and  the  plaintiff 
was  induced,  with  an  advance  of  $4,400,  to  re- 
sume and  complete  the  work  at  his  own  expense. 
Without  detailing  more  of  the  evidence,  as  ex- 
hibited in  the  statement  of  the  case,  it  will  be 
sufficient  to  say  that,  in  view  of  all  the  attend- 
ing circumstances,  we  think  it  is  dear  that  the 
promise  of  the  defendant  was  an  original  under- 
taking upon  a  good  and  valid  consideration 
moving  between  uie  parties  to  the  writtoi  agree- 
ment. 

For  these  reasons,  we  think  the  plaintiff  had 
a  right  to  proceed  upon  the  common  counts,  and 
that  it  was  error  in  the  presiding  justice  to 
direct  a  verdict  for  the  defendant.  It  is  also 
contended  by  the  plaintiff  that  the  effect  of  the 
indemnity  given  by  the  railroad  company  to  the 
defendant  was  to  take  the  contract  out  of  the 
statute  of  frauds;  but  we  do  not  find  it  neces- 
sary to  determine  that  question  at  the  present 
time. 

rhe  judgment  of  the  Cireuii  Court  i$,  there' 
fore,  reversed,  tcUh  coats,  and  the  oaute  re- 
manded with  direotions  to  issue  a  new  venire. 


THOMAS  OTIS  LE  ROT  and  Daniel  Smithy 

AppU., 

e. 

BENJAMIN  TATHAM,  Jr.,  Henry  B.  Tatham^ 

and  George  N.  Tatham. 

(See  8.  C  22  How.  182-141.) 

Discovery  must  be  of  practical  use,  or  no  patent 
Will  be  granted — Tatham*s  patent. 

However  brilliant  the  discovei^  of  a  new  prin- 
ciple may  be,  to  make  It  useful  it  must  be  applied 
to  some  practical  purpose,  or  no  patent  can  be 
granted. 

Tatbam*s  patent  for  makins  pipes  and  tubes 
from  lead,  tin,  or  soft  metals,  is  sustainable. 

Argued  Jan,  IS,  J860.   Decided  Mar.  19,  1860. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellees,  to  restrain  an  alleged  in- 
fringement by  the  appellants  of  a  patent  for 
makinff  lead  pipe,  and  for  an  accounting  and 
general  relief.  A  final  decree  was  entered  by 
the  court  below,  in  favor  of  the  complainants,, 
for  $16,815.67,  with  interest  to  the  date  of  the 
master's  report,  making  an  aggregate  of  $27,- 
133.34;  whereupon  the  defendants  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Note. — Patvniahilitp  of  inventi4m» — see  notes,  3T 
L.  ed.  U.  S.  553 :  38  L-  ed.  U.  8.  188 ;  80  L.  ed.  XJ. 
8.  285 ;  40  L.  ed.  U.  S.  1025.  ^_  ^ 

63  V. 
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Messrs,  W.  €•  Noye«  and  E.  W.  StonsH- 
toB*  for  appellants: 

1.  In  ascertaining  whether  that  which  is 
claimed  as  novel  was  before  known,  courts  dis- 
regard mere  differences  in  form,  proportion,  size, 
strength  and  materials.  Variations  in  all  these 
respects  may  exist,  and  still  the  prior  machine 
or  improvement  be  substantially  the  same  as 
that  patented. 

2.  The  application  of  an  old  machine  to 
a  new  use  is  not  patentable,  unless  such  appli- 
cation requires  a  change  to  be  made  in  the  ma- 
chine or  apparatus  so  applied,  in  which  case  the 
invention  consists  in  the  change  so  made,  and 
not  in  the  mere  application. 

Curt.  Pat.  §§  85,  88. 

If  the  mechanical  combination  of  the  Han- 
sons— assuming  them  to  have  been  its  first  in- 
ventors— were  used  for  the  purpose  of  making 
lead  pipes,  by  causing  the  lead  to  pass  the 
bridge  m  a  fluid  instead  of  a  "set''  state,  and 
to  cool  within  the  die  and  around  the  core,  no 
one  would  question  that  such  use  would  be  an 
infringement  of  their  patent. 

Indeed,  this  necessarily  follows  from  the 
proposition,  that  the  mere  application  of  old 
machinery  to  a  new  purpose,  is  not  patentable. 

Uovce  V.  Ahhoti,  2  Story,  190,  193;  Hewn  v. 
SmoUuoody  2  Story,  408,  410;  Hovey  v.  Stevens, 
1  Wood.  &  M.  290;  Kay  v.  Marshall,  5  Bing.  N. 
C.  492;  Hotchkiss  V.  Greenwood,  11  How.  248, 
200. 

Messrs.  C,  C.  Goddard,  L.  W.  Goddard, 
and  C.  M.  Keller,  for  appellees: 

The  discovery  of  the  fact  that  lead  possesses 
the  property  of  welding  after  being  separated 
in  the  solid  state,  was  of  practical  utility.  That 
alone  did  not  teach  how  to  manufacture  leaden 
pipes  of  a  better  quality;  for  it  was  merely  an 
abstract  discovery  that  lead  possesses  this 
property,  and,  therefore,  not  the  proper  subject- 
matter  of  letters  patent. 

But  when  the  Hansoms  discovered  that  by 
the  use  of  a  mechanical  combination  having  a 
dcHned  mode  of  operation,  working  on  lead  at 
a  high  degree  of  heat,  but  yet  in  a  set  or  solid 
6tate,  it  can  be  separated  and  perfectly  reunited 
or  welded,  to  manufacture  pipes  either  of  a 
better  quality  or  at  less  expense  than  by  any 
other  known  method,  they  cannot  be  said  to 
have  simply  discovered  an  abstract  fact  not  be- 
fore kno^Ti;  but  how,  and  by  what  means  to 
produce  a  useful  result — a  result  never  before 
produced  in  that  way  and  by  such  means;  the 
exercise  of  which  would  be  useful  to  society. 
And  in  determining  what  is  the  new  thing  dis- 
covered or  invented,  the  discovery  of  the  practi- 
cal fact  cannot  be  separated  from  the  employ- 
ment of  the  means  by  which  the  newly  dis- 
covered property  of  the  lead  is  rendered  indis- 
pensable to  the  result  to  be  produced. 

The  employment  of  a  known  mechanical 
combination  or  construction,  to  produce  a  given 
result  not  before  produced  in  like  manner,  by 
acting  on  the  material  to  be  wrought  in  a  dif- 
ferent condition  necessary  to  produce  the  re- 
quired result,  is  the  subject-matter  of  patent, 
and  not  a  mere  double  use. 

n^tssell  V.  Cowley,  Web.  Pat.  Cas.  469,  405; 
Curt.  Pat.  fi  88,  and  cases  there  cited. 

Mr.  Justice  MeLean  delivered  the  opinion  of 
the  court: 
22  How. 


This  is  an  appeal  from  the  final  decree  of  the 
circuit  court  of  the  United  States  for  the  south- 
em  district  of  New  York,  on  a  bill  filed  by  the 
appellees  to  restrain  the  infringement,  by  the 
appellants,  of  a  patent  for  making  lead  pipe» 
and  for  general  relief. 

A  suit  at  law  was  commenced,  after  the  filing 
of  the  hill,  on  or  about  the  10th  of  May,  1847, 
to  recover  damages  for  the  same  infringement. 

This  action  was  twice  tried — once  on  the  3d 
May,  1848,  and  resulted  in  a  verdict  for  the  ap- 
pellants, which  was  set  aside  bv  the  court,  and 
a  new  trial  awarded.  It  was  tried  in  May,  1849, 
when  the  jury  gave  a  verdict  for  the  respond- 
ents for  $11,394  in  damages.  Exceptions  were 
taken  to  the  charge,  and  the  judgment  was  re- 
versed, and  a  new  trial  ordered  in  December 
term,  1852.     14  How.  156. 

Before  this  decision  was  made,  and  in  Jan- 
uary, 1852,  it  was  stipulated  between  the  coun- 
sel for  the  respective  parties  that  the  testimony 
taken  on  the  last  trial  in  the  action  at  law 
should  be  read ;  and  it  forms  the  principal  part 
of  the  evidence  on  both  sides  in  this  suit. 

The  action  at  law  was  not  to  be  tried  again; 
but  the  suit  in  equity  was  prosecuted  in  its 
stead. 

The  patent,  under  which  the  plaintiffs  claim, 
bears  date  the  14th  March,  1846;  and  in  their 
schedule  they  say:  ''Our  invention  consists  in 
certain  improvements  upon  and  additions  to  the 
machinery  used  for  manufacturing  pipes  and 
tubes  from  lead  or  tin,  or  any  aRoy  of  soft 
metals,  capable  of  being  forced,  by  great  pres- 
sure, from  out  of  a  receiver,  through  or  between 
apertures,  dies  and  cores,  when  in  a  set  or  solid 
state,  set  forth  in  the  specification  of  a  patent 

granted  to  Thomas  Burr,  of  Shrewsbury,  in 
hropshire,  England,  dated  the  11th  of  April, 
1820,  recited  in  the  Repertory  of  Arts,  etc, 
London,  etc" 

The  bill  alleges  that  John  and  Charles  Han- 
son, of  England,  were  the  inventors  of  the  im- 
provements specified,  on  or  prior  *to  [*13S 
the  31st  of  August,  1837;  that  on  the  10th  of 
January,  1840,  the  Hansons  assigned  to  H.  B.  3l 
B.  Tatham,  two  of  the  defendants  in  error,  the 
full  and  exclusive  right  to  said  improvements; 
that  on  the  29th  March,  1841,  letters  patent 
were  granted  for  the  improvements  to  the  Tath- 
ams,  as  the  assignees  of  the  Hansons;  that 
afterwards  H.  B.  &  B.  Tatham  assigned  to  G.  N. 
Tatham,  the  remaining  defendant,  an  undivided 
third  part  of  the  patent. 

On  the  14th  March,  1846,  »the  said  letters  pat- 
ent were  surrendered,  on  the  ground  that  the 
specifications  of  the  improvements  claimed 
were  defective;  and  a  new  patent  was  issued, 
which  granted  to  the  patentees,  their  heirs,  etc., 
for  the  term  of  fourteen  years  from  the  31st 
August,  1837,  the  exclusive  right  to  make  and 
vend  the  improvements  secured. 

The  defendants  denied  the  infringement 
charged. 

A  great  number  of  facts  were  proved,  show- 
ing the  successful  manufacture  of  lead  in  the 
mode  stated  in  the  specifications,  and  partic- 
ularly that  "pipes  thus  made  are  found  to  pos- 
sess great  solidity  and  unusual  strength,  and  a 
fine  uniformity  of  thickness  and  accuracy  is  ar- 
rived at,  such  as,  it  is  believed,  has  never  been 
attained  by  any  other  machinery."  And  they 
say  the  essential  difference  in  the  character  of 
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this  pipe,  which  distinguishes  it,  as  well  as  that 
contemplated  by  Tliomas  Burr,  from  all  othera 
heretofore  known  or  attempted,  is,  that  it  is 
wrought  under  heat,  by  pressure  and  constric- 
tion, from  set  metal,  and  tliat  it  is  not  a  cast- 
ing formed  in  a  mold. 

"And  it  was  proved,  that  in  all  the  modes  of 
making  lead  pipe  previously  known  and  in  use, 
it  could  be  made  only  in  short  pieces;  but  that, 
by  this  improved  mode,  it  could  be  made  of  any 
re(}uirod  length,  and  also  of  any  size;  and  that 
the  inlroduction  of  lead  pipe  made  in  the  mode 
described  liad  superseded  the  use  of  that  made 
by  any  of  the  ni^des  before  in  use,  and  that  it 
was  also  furnished  ut  a  less  price."  And  it  was 
proved  that  lead,  when  recently  become  set,  and 
while  under  heat  and  extreme  pressure,  in  a 
close  vessel,  would  re-unite  perfectly  aiter  a 
separation  of  its  parts. 

In  the  case  of  The  Ilousehill  Company  v.  Neil- 
«o;«,  Web.  Pat.  Cas.  083,  it  is  said:  "A  patent 
136  J  will  be  good,  though  "the  subject  of  the 
patent  consistrt  in  the  discovery  of  a  great,  gen- 
eral and  most  comprehen$iive  principle  in  science 
or  law  of  nature,  if  that  principle  is,  by  the 
Kpeei  Meat  ion,  applied  to  any  special  purpose,  so 
as  thereby  to  eilecluate  a  practical  result  and 
benelit  not  previously  attained." 

Mr.  Justice  Clerk  Hope,  in  his  charge  to  the 
jury,  said:  "The  specification  does  not  claim 
anything  as  to  the  form,  nature,  shape,  ma- 
terials, numbers,  or  mathematical  character,  of 
the  vessel  or  vessels  in  which  the  air  is  to  be 
lieate<l.  or  as  to  the  mode  of  heating  such 
vessels." 

Now,  in  this  case  it  must  not  be  forgotten 
that  the  machinery  was  not  claimed  as  a  part 
of  the  invention;  but  the  jury  were  instructed 
to  inquire  **whether  the  specification  was  not 
such  as  to  enable  workmen  of  ordinary  skill  to 
make  machinery  or  apjKiratus  capable  of  pro- 
ducing the  eftect  set  forth  in  .said  letters  patent 
and  specification;"  and  that,  in  order  to  as- 
certain whether  the  defendants  had  infringed 
the  patent,  the  jury  should  inquire  whether 
they  **did,  by  themselves  or  others,  and  in  con- 
tnvvention  of  the  privileges  conferred  by  the 
letters  patent,  use  machinery  or  apparatus  sub- 
stantially the  same  with  the  machinery  or  de- 
scribed in  the  plaintiffs'  specification,  and  to  the 
effect  set  forth  in  said  letters  and  specification." 

Now,  as  no  specification  was  claimed  in  re- 
gard to  the  machinery,  it  is  not  perceived  how 
the  patent  could  be  infringed,  unless  upon  the 
principle,  that,  having  claimed  no  specific  mode 
of  applying  the  heat,  he  could  use  any  mode  he 
might  prefer,  in  defiance  of  the  rights  of  other 
patentees. 

Now,  this  cannot  be  law;  certainly  it  is  not 
law  under  the  patent  act  of  this  country.  That 
act  requires  the  making  and  constructing  "tlie 
thing,  in  »uch  full,  clear,  and  exact  terms,  as 
to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains,  to  make,  construct,  and 
use  the  same." 

Alderson  B.  Webster's  Patent  Cases,  342, 
•ays:  **The  distinction  between  a  patent  for  a 
principle  and  a  patent  which  can  be  supported 
18,  that  you  must  have  an  embodiment  of  the 
principle  in  some  practical  mode  described  in 
the  specification  of  carrying  into  actual  eflfect; 
137*]  and  then  you  take  out  'your  patent,  not 
80o 


for  the  principle,  but  for  the  mode  of  carrying 
the  principle  into  effect." 

"It  is  quite  true,  that  a  patent  cannot  be 
taken  out  solely  for  an  abstract  philosophical 
principle — for  instance,  for  any  law  of  nature 
or  any  property  of  matter,  apart  from  any  mode 
of  turning  it  to  account.  A  mere  discovery  of 
such  a  principle  is  not  an  invention,  in  t^e 
]>atent  law  sense  of  the  term."  Web.  Cases, 
(i83. 

However  brilliant  the  discovery  of  the  new 
principle  may  be,  to  make  it  useful  it  muBt  be 
applied  to  some  practical  purpose.  Short  of 
this,  no  patent  can  be  granted.  And  it  would 
not  seem  to  be  a  work  of  much  labor  for  a  man 
of  ingenuity  to  describe  what  he  has  invented. 

The  "newly  discovered  property  in  the  metal, 
and  the  practical  adaptation  of  it>  by  these 
means,  to  the  production  of  a  new  result,  name 
ly:  the  manufacture  of  wrought  pipe  out  of 
solid  lead,"  was  the  discovery.  "There  can  be 
no  patent  for  a  principle;  but  for  a  principle  so 
far  embodied  and  connected  with  corporeal  sub- 
stances as  to  be  in  a  condition  to  act  and  to  pro- 
duce effects  in  any  trade,  mystery,  or  manual 
occupation,  there  may  be  a  patent." 

**lt  is  not  that  the  patentee  conceived  an  ab- 
stract notion  that  the  consumption  in  fire  en- 
gines may  be  lessened;  but  he  discovered  a 
practical  manner  of  doing  it,  and  for  that  he 
has  taken  his  patent.  This  is  a  very  different 
thing  from  taking  a  patent  for,  a  principle." 

The  principle  may  be  the  new  and  valuable 
discovery,  but  the  practical  application  of  it  to 
some  useful  purpose  is  the  test  of  its  value. 

In  the  case  of  Le  Roy  v.  Talhatti,  14  How.  156, 
it  was  said,  "that  in  the  view  taken  by  the  court 
in  the  construction  of  the  patent,  it  was  not 
material  whether  the  mere  combination  of  ma- 
chinery referred  to  was  similar  to  the  combi- 
nation used  by  the  Hansons,  because  the  origi- 
nality did  not  consist  in  the  novelty  in  the  ma- 
chinery, but  in  bringing  a  newly  discovered 
principle  into  practical  application,  by  which  a 
useful  article  is  produced,  and  wrought  pipe 
made,  as  distinguished  from  cast  pipe. ' 

♦Now,  it  must  be  observed  that  the  [*138 
machinery  used  was  admitted  to  be  old,  and  any 
difiference  in  form  and  strength  must  arise  from 
the  mode  of  manufacturing  the  pipes.  The 
new  property  in  the  metal  claimed  to  have  been 
discovered  by  the  patentees  belongs  to  the 
process  of  manufacture.  The  result  is  before 
us.  We  see  the  manufactured  article,  and  are 
told  that  its  substance  is  greatly  modified  and 
improved,  but  we  derive  little  or  no  knowledge 
from  inspecting  it.  Except  by  the  known 
process  of  its  formation  we  cannot  appreciate 
its  value,  or  comprehend  the  various  purposes 
for  which  it  was  made.  We  want  to  see  and 
understand  the  processes  by  which  it  was 
formed,  the  machinery  in  action,  and  a  full  ex- 
planation of  its  parts. 

The  claimants  say:  "We  wish  it  to  be  under- 
stood that  we  do  not  confine  ourselves  to  the 
mode  of  operation  herein  described,  by  making 
the  cylinder  rise  with  the  hydraulic  ram  and 
other  parts,  and  keeping  the  piston  stationary, 
as  the  same  effects  will  take  place  when  the 
cylinder  is  stationary,  and  the  power  of  the  ram 
is  applied  to  the  top  of  the  piston  to  cause  it  to 
descend  into  the  cylinder,    and    our    improve- 
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ments  mi^ht  b«  applied  to  a  cylinder  ftnd  press,  knowledge.     •However  this  may  be,  it   ['140 

fitted  up  m  other  respects  upon   Burr'a   pluu,  would  seem  that,  when  dealing  with  a   patent- 

wherebj  the  pipe  ia  received  over  the  top  of  the  able  subject,  its  appropriate    name   should    be 

machinGr^,  etc.,  all  which  and  other  variations  given  to  the  machinery  by  which    it   was    de~ 

will  readily  suggcBt  tbemselvee  to  any  practioal  veloped.      The  admitUsl  want  of  novelty  in  the 

engineer,     without    departing    from    the    aub-  machinery,  referred  to  bo  frequently,  might  in- 

■tnntial  originality  of  our  invention.  vite  criticiam,  if  it  were  necessary,  to  the  cas« 

"The  combination  of  the  following  part*  in  14th  Howardj  but  the  case  now  before  ub  i> 
Above  deacribed  ia  claimed,  to  wit:  The  core  and  in  chancery,  and  hae  been  deliberately  coo- 
bridge,  or  guidepiece,  with  the  cylinder,  the  sidcred. 
Siaton,  the  chamber,  and  the  die,  when  usied  to  Up  to  tbe  year  1837,  the  date  of  Hanson's  ia- 
>rm  pipes  of  metal,  under  heat  and  pressure,  vention,  two  methods  only  were  known  of 
in  the  manner  aet  forth,  or  in  any  other  mode  making  wrought  pipe  from  lend,  in  the  set  or 
■nbstantially  the  same."  solid  state,  and  these  were  the  Burr  method  and 

To  the  above  is  added;     "We  do  not  claim  as  tbe  draw-bench  method.     As  soon  as  the  plan  of 

our  invention  and  improvement  any  of  the  part^  tbe  Hansons  was  introduced,  it  superseded  all 

of  the  above-described  machinery,  independently  other  methods. 

of  their  arrangement  and  combination  above  set  Both  of  tbe  above  methods  tvere  defective — 

forth."  the  draw  bench  on  account  of  the  great  labor. 

The  machinery  described  in  both  the    above  limited  iengtli  of  pipe  produced,  and   unequal 

aentences  is  only  claimed  when  used    to    form  tUickneas ;   nnd  the  Burr,  because  of  the    dilB- 

pipes  of  meUl  under  heat  and    pressure.     And  ""''y  °*  holding  the  core  central  in  the  die,  in 

it  must  be  admitted,  that  the    machinery    de-  forming  pipes  of  small  caliber. 

tcnbei  and  illustrated  by  the  drawings  is  suf-  The  superiority  of  the  Burr  method    for  the 

139']  ficiently  explicit  to  show  'the  nature  of  K*"^l«'  P» eposes  of  man uf.ictu ring  leaden  pipe* 

the  invention.     If  it  be  admitted  that  tie  ma-  ">'?^  "^""^  different  sizes  to  be  made,  was  so 

ehinery.  or  a  part  of  it.  woe  not  new  when  used  ^^I^^S^"  iK^^'PW  ^^u     '^^    '^l^"*^    ?«"• 

to  produce  th^new  product,  atill  it  was  so  com-  ****'  *^\^^*^  °^  '"^  ?""  P**™*'  *E**  rT%^ 

bined  and  modified  as  to  produce  new  resulU,  '""?  machines  was  put  in  use    in    the   United 

within  the  patent  law.     One  new  and  operative  ^*?***.  ^  ""  ^^°P^:         ,          ..          ^. 

agency  in  tVe  production  of  the  desired  result  .  I"  this  combination  of  machinery  there  or. 

would  give  novelty  to  the  entire  combination.  six  essential  paris: 

The  specifications  are  drawn  with  care  and  ,^^"^-  4  ""^tf'  cylinder,  capable  of  receiving 

no  ordinary  skill,  and  they  cannot  be  misunder-  'he  lead  m  a  fluid  "^te   an^  permitting  it  to 

stood.     No  one  ckn  be  supposed  to  mistake  the  ^^^Zh           "     '                       "                   ^ 

»l'll'!fJ""  **^r'     ™^/^'"''=''  "■/!''';  s"^nd.  A  piston,  which  U  a  «.lid    metallio 

ln,^?i™tT^i^;>,A™  ™^Hi,    »  .r.  body,  fitted  to^the  bore  of  the  cylinder,  to  work 

application  oi  the  new  conception,  It  is  as  nee-  .,    ^  .                 i  i      i                i    »u        L     ^        » 

mry  ..  Ih,  anceptlm  iuA;  .id  th,j  mu.t  f'""'  """•^'''J.  1°  P™"'    "•    *"«'    •' 

i.  PtoKrl;  t5>rd,d  by  a,f.tM^  u  .ub-  "'"'  '  1t«'«"I»  '"••'"  »'!■"  ■"■■»•  »'?'••' 

onS-l,,  ind  „  taporUnt    mly    u    en.Wing  po«",  ■•  l»  »">"••      5       "^i.          J'^. 

»«,    InrtlluW    brtwMn    th,'m«h.»loil  am-  -ill  ■  ™'~1  M=  ?1  •  oylmJ""' 'p™.  "•!  "f 

tri..nee  u.ri  and  Ike  m«  diraY.17.  i  d,.mtUir  ol  Ih.  p.p.  to  b.  m.de 

170,  th,  court  Inmroctrf  th,   inr,.  "»*■•  th,  '^  !jf  "^L™",  °' ."'iS'  °V      ■"""""'  °'  "" 

ori^o.litj  ol  th,  invllon  di,i  not  con.i.t  In  ~'.'Sr,?"X'''{f                 t  ,d  ,  .ki,h  r-,.l 

th,  novlt).  ol  th.  mMhlntry,  bnl  in  hringing  .  .      >■'<''■  *  "ll.  or  ot,  bold.r,  which  [   141 

„,„lf  diZv„ri  p,i.cip..  Lt.  p„.*i«fni^.»  it  Vo'i''.;i."'S  .SnS  gr"tS'i'."f  l^rt 

Principle  is  often  app  icd  to  a  machine  to  de-  .  .  ^  u              .-uijujus  """;  '"=  ""    "    „    ' 

._.-h.  ,->.  »,.».»«,^f.  .^^  ^a,.^      «j  ~          i^ij  which  haa  a  central  hole  of  the  size  of  the  core. 

scribe  Its  movements  and  effect;  and  we  are  told        I,.  .,     .     ^  „i.        i  .  ...i: i ..j  u- 

(i.»t  ti.=  n,-;™i,.ni:tT  ««  IK!.  jJ„-„»i™,    .qjj  ..^i-  Sixth.  A  chnmber  of  construction,  located  bn- 

that  the  ori!;iiiality  ot  this  invention    aid  not  .            ^i.     ■.  -j           j  «,.      j^           i        «     j-   » 

"coi»i.t  ill  th,  noTSlty  o(  Ih,  mnchincry,  bnt  in  i™",.""  t'-is;  ■"«  'h.    d„,   .nJ    «t,nd„ig 

bringing     .     newly    dlrav.ioi   prindp ,    Into  'r?!" ,"!'  ?"•  •"  ''".'■'J"'  ""    """  ™''»'  " 

p™««l   .ir«t.-    Whether    the    new    m^in  eyl.ndr.c.l,  provided  tb.  end  n«llh.  bridge  b. 

(.ctnr,  w.,  11.  re.nll  ol  lr«n.nt  „p.rln„.t.  ""^•.°'  """Sr,         J."    S  Sfi.,.;,.™  .„ 

or  ol  ucldent,  it  will  be   amittoi    tl.t   the  "  '"  ""  .'1"'.  ■"  '}"•"''  •'"•'""•^" 

proce..  h..    bin    den,on«r.l.d    to    the    «U.-  e«P  ■"■•l™   i-  g-"   l"  .'l'  ""''"'7.  T!^ 

I  _i-.     _«  „ii  .1 1  iU!.  1 V  J  _  performs  the  important  functions  above  speci- 

lli™Sa™;iW   '  M-     We  .1.  ..IMed  th.t  the  patent    U^ 

in  tb,  mo,!,  dMorihed.                               .„k-„„  l.lnabl,.  end  tb.i  th,  co.npl.lnuito  .re  entitled 

nJ;  i-prruS'SS'rr.ltnn^'J.tTr-iS  '»  "•  ""•'  •■"""'  <■'  ""■"• 

why  it  should  iiot  be  adverted  to,  as  showing  the  In  the  order   ot   the   court,   entered   by   Mr. 

most  n9,tural  and  satisfactory    explanation    of  Justice  McLean,  appears  the  following: 

the  discovery.     It  ia  only  necessary  to  examine  '-It  is  the  opinion  of  this  court,  that  the  com- 

Ihe  machinery  combined,  to  see  that   its   parts  plainants  in  the  court  helow  are  entitled  tn  re- 

nre  dissimilar  to  others  in  use;  and  there  would  cover  from  the  defendants  the  sum  of  $16,815.57. 

teem  to  be  no  other  reason  for  the  use  of  the  new  Whereupon  it  is  now  here   ordered,    adjudged, 

principle,  to  the  exclusion  of   the   mechanical  and  decreed  by  this  court,  that  the  decree  of  the 

atriictures  employed,  except  a  higfaer  reacli  of  said  circuit  court  in  this  cause  be,  and  Uie  same 
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Ii  hereby  affirmed,  to  the  extent  of  the  afore* 
Miid  sum  of  $16,815.57,  and  that  it  be  reversed 
afi  to  the  residue;  and  that  this  cause  be,  and 
that  the  same  is  hereby  remanded  to  the  said 
circuit  court,  with  directions  to  enter  a  deoree 
for  that  amount  in  favor  of  the  complainants. 
And  it  is  further  ordered  and  decreed  by  this 
court,  that  the  costs  in  the  court  below  be  paid 
by  respondents  in  that  court,  the  appellants 
here,  and  that  each  party  pay  his  own  costs  in 
this  court.'' 


EDWARD  KILBOURNE,  Deming  &  Love,  Cole- 
man 3l  Foote,  and  R.  B.  Foote, 

V. 

THE  STATE  SAVINQS  INSTITUTION  of  ST. 
LOUIS,  in  the  State  of  Missouri. 

(See  S.  C.  22  How.  508,  504.) 

Where  trnf  of  error  tr<i«  sued  out  for  delay, 
judgment  will  be  affirmed  toith  ten  per  cent 
damuf/cfi. 

Where  no  question  was  raised  upon  the  trial  in 
the  court  below,  for  the  consideration  of  this  court, 
and  none  was  made  here,  and  the  writ  of  error  was 
obviously  sued  out  for  delay,  this  court  will  affirm 
the  Judgment,  with  ten  per  cent  damages  and  costs. 

Submitted  Mair.  21, 1860.  Decided  Mar.  26, 1S60. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  defendants  in  error  commenced  two 
actions  at  different  times  in  the  court  below, 
against  the  plaintiffs  below,  on  three  bills  of  ex- 
change, each  drawn  by  Coleman  &  Foote  on 
Edward  Kilboume,  and  indorsed  by  R.  B.  Foote, 
the  payee,  and  Deming  &  Love.  Two,  the  sub- 
ject of  the  second  action,  were  accepted  by  Kil- 
boume. The  two  cases  were  subsequently  oon- 
solidated.  Judgment  was  entered  in  the  oourt 
below  against  Coleman  &  Foote  and  Kilboume, 
as  principals,  and  R.  B.  Foote,  Deming  3l  Love, 
as  sureties. 

The  case  was  brought  to  this  court  on  a  writ 
of  error  by  the  plaintiffs  below. 

Mr,  8.  R.  Curtis  for  the  plaintiffs  in  error. 

Messrs.  M.  Blair  and  T.  Polk  for  the  de- 
fendants in  error. 

The  case  was  submitted  to  the  consideration 
of  the  court  on  the  record  and  a  prayer  for  ten 
per  cent  damages,  pursuant  to  the  2d  section  of 
the  2dd  rule,  by  the  counsel  for  the  defendants 
in  error,  the  counsel  for  the  plaintiffs  in  error 
not  appearing. 

Mr.  Justice  Wajme  delivered  the  opinion  of 
the  oourt: 

No  question  was  raised  upon  the  trial  of  this 
ease  in  the  court  below,  for  the  consideration  of 
this  court,  nor  have  the  plaintiffs  in  error,  by 
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counsel  or  otherwise,  made  one  hein.     Tlie  wril 
of  error  was  obviously  sued  out  for  delay. 

We  direct  the  affirmance  of  the  judgment  and 
ten  per  cent  damages. 


LOUIS  L.  REFELD,  A.  B.  K.  Thetford  and 
Terrence  Farrelly,  Executors  j  Mary  F.  Notre- 
be.  Widow,  and  Edwd.  C.  Morton  and  hia 
Wife,  Mary  F.  Morton,  Heirs,  of  Prederiek 
Notrebe,  Deceased,  Appts., 

V. 

WILLIAM  W.  WOODFOLK. 
(See  a  C.  22  How.  818-880.) 

In  equity,  payment  of  price  of  lands,  and  trame- 
fer  of  title,  cotrelative  obligations — vendee 
may  pay  incumbrance,  from  purchase  money, 
or  for  defects — after  contract  executed,  the 
only  remedy  is  on  covenants  of  deed,  or  far 
fraud — purchase  money  cannot,  after  pay- 
ment, be  reclaimed  as  security — conveyance  of 
less,  with  idemnity,  not  decreed— nor  ^eeuritjf 
for  fulfiUment  of  contract. 

A  court  of  chancery  regards  the  transfer  of  reai 
property  in  a  contract  of  sale,  and  the  payment  of 
the  price,  as  correlative  obligations. 

The  one  is  the  consideration  of  the  other ;  and  the 
one  failing*  leaves  the  other  without  a  cause. 

A  vendor  is  allowed  a  lien  for  the  price  of  the 
property,  against  the  vendee  and  his  assigns. 

The  vendee  is  permitted  to  appropriate  the  pur- 
chase money,  to  exonerate  his  estate  from  a  lien  or 
incumbrance,  snd,  in  some  cases,  to  compensate 
for  original  defects  in  the  estate,  as  respects  its 
quantity,  quality,  or  extent  of  vendor's  interest 
therein. 

If  the  contract  has  been  executed  by  the  delivery 
of  possession  and  the  payment  of  the  price,  the 
grounds  of  interference  are  limited  by  the  cove- 
nants of  the  deed,  or  to  cases  of  fraud  and  misrep- 
resentation. 

If  there  is  no  fraud  and  no  covenants  to  secure 
the  title,  the  vendee  is  without  remedy,  as  the 
vendor,  selling  in  good  faith,  is  not  responsible  for 
the  goodness  of  his  title,  beyond  the  extent  of  the 
covenants  in  his  deed. 

A  vendee,  in  possession  under  a  contract  of  pur- 
chase or  a  deed  with  covenants,  cannot  reclaim  cbe 
purchase  money  already  paid,  to  be  held  as  a  seca* 
rity  for  the  completion  or  protection  of  his  title. 

In  a  suit  for  the  n»ecinc  performance  of  a  cod- 
tract,  if  it  turns  out  that  the  defendant  cannot 
make  a  title  to  that  which  he  has  agreed  to  convey, 
the  court  will  not  compel  him  to  convey  less,  wltb 
indemnity  against  the  risk  of  eviction. 

The  purchaser  is  left  to  seek  his  remedy  at  law, 
in  damages,  for  the  breach  of  the  agreement 

Where  the  vendee  had  notice  of  an  incnmbranee 
when  he  made  and  performed  his  agreement  of 
purchase,  and  did  not  stipulate  for  any  addltionAl 
Indemnity  to  that  resulting  from  the  covenant  of 
warranty,  the  court  must  conclude  that  be  waa 
willing  to  relv  upon  the  protection  afforded  by  tbe 
covenants  in  his  deed,  and  cannot,  in  addition,  com- 
pel the  vendor  to  deposit  security  for  the  fulfill- 
ment of  his  contract. 

Submitted  Mar.  1,  1860.  Decided  Apr.  9,  I860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Arkansas. 
The  history  of  the  case  and  a  statement  ot  the 
facts  appear  in  the  opinion  of  the  court. 
Mr,  Albert  Pike*  for  the  appellants: 
The  first  position  of  the  learned  counsel   for 
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Woodfolk  in  the  court  below  was  that,  as  the 
covenant  was  "to  make  a  good  and  sufficient 
conveyance  in  fee  simple  with  general  war- 
ranty," and  as  the  fee  is  not  in  Notrebe's  heir, 
but  in  the  bank,  it  follows  that  they  cannot  per- 
form the  covenant.  It  is  too  late  a  day  in  tho 
law  for  us  to  need  to  produce  authorities  to 
show  that  the  mortgagor  retains  the  fee  in  the 
land,  the  mortgage  TOing  a  mere  lien  or  security. 

The  law  is  perfectly  well  settled,  that  the 
covenant  of  seisin  that  the  grantor  is  seised  of 
a  good,  sure,  sole,  lawful,  absolute  and  indefeas- 
ible estate  of  inheritance  in  fee  simple,  is  not 
broken  by  the  existence  of  incumbrances  which 
do  not  strike  at  the  technical  seisin  of  the  pur- 
chaser. 

See  Fxtzhugh  v.  Croghan,  2  J.  J.  Marsh,  439 ; 
Sedgwick  y.  HoUenhack,  7  Johns.  380;  Runyan 
V.  Mersereau,  11  Johns.  538;  16  Johns.  254; 
Tuite  v.  Miller,  10  Ohio,  383 ;  Lewis  v.  Lewis,  5 
Bich.  12. 

The  agreement  here  is,  to  make  "good  and 
sufficient  conveyance  in  fee  simple,"  that  will 
be  satisfied  by  a  conveyance  b^  deed  of  bargain 
and  sale  with  covenant  of  seism  («.  e.,  indefeas- 
ible title  in  fee  simple),  or  of  good  title  and 
Tight  to  convey,  which  is  the  same  thing. 

The  chief  question  in  this  case  is  a  perfectly 
simple  one.  Woodfolk  proposed  to  purchase 
certain  land  of  Notrebe;  ne  was  informed  that 
it  was  mortgaged  to  the  Real  Estate  Bank, 
"which  was  insolvent.  The  mortgage  was  of 
Tecord  and  the  charter  of  the  bank,  showing  the 
liability  under  mortgage,  was  a  public  law  of 
"the  land.  It  was  to&lTy  uncertain  what  would 
l)e  the  ultimate  liability  under  the  mortgage. 
It  was  meant  to  cover  the  share  of  Notrebe  and 
Oummins,  in  any  of  the  deficit  of  the  assets  of 
"the  bank.  Whether  there  would  be  any  deficit 
or  not,  was  not  known.  Notrebe  told  Wood- 
:iolk  all  he  knew  about  it;  that  the  bank  at- 
"tomej  thought  there  would  not.  All  the 
sources  and  means  of  information  on  the  sub- 
ject were  as  open  to  Woodfc^k  as  to  Notrebe; 
«nd  knowing,  or  having  the  means  of  knowing, 
All  that  an^ody  oould  know,  he  purchased  the 
land  at  the  low  price  of  $10.50  per  acre,  and 
took  a  bond  from  Notrebe,  to  make  him  "a  good 
«nd  sufficient  conveyance  in  simple,  with  cove- 
nant of  warranty." 

Can  he,  after  occupying  the  land  several 
Tears,  and  paying  up  the  purdiase  money,  when 
it  is  still  as  uncertain  as  ever,  what,  if  any, 
will  be  the  ultimate  liability  under  the  stock 
mortgages,  claim  at  the  hands  of  a  court  of 
equity,  that  it  shall  compel  Notrebe'a  heirs  to 
indemnify  him  against  such  contingent  lia- 
bility? or  will  it  not  be  held  that  he  made  a 
cbancinff  bargain,  an  aleatory  contract,  getting 
the  land  at  the  price  he  did,  on  account  of  the 
contingent  incumbrance  upon  it,  and  taking  the 
risk  of  that  incumbrance  7  That  is  the  whole 
question. 

The  words  of  the  covenant  do  not  bind  No- 
trebe to  make  the  conveyance  with  a  covenant 
against  incumbrances. 

It  is  not  a  case  of  a  defective  title,  where,  as 
held  in  GaUoicay  v.  Finley,  12  Pet  297,  the 
vendee  may  enjoin  payment  of  the  purchase 
money,  until  ability  to  comply  with  the  agree- 
ment for  title  is  shown. 

It  is  very  clear,  that  il  Woodfolk  had  a  oove- 
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nant  against  incumbrances,  and  were  now  to  sue 
on  it,  m  the  absence  of  any  eviction  or  fore- 
closure, he  could  recover  only  nominal  damag&s. 

Delarergne  v.  Norris,  7  Johns.  358;  De  For- 
est V.  Leete,  16  Johns.  128;  Stanard  v.  Eld- 
fidge,  16  Johns.  256;  Clark  v.  Perry,  30  Me. 
148. 

There  is  no  doubt  as  to  the  rule,  that  where  a 
vendor  does  not  in  his  covenants  specially  ex- 
cept such  incumbrances  as  are  known  to  the 
purchaser,  and  subject  to  which  the  purchaser 
agrees  to  take  the  property,  the  fact  of  their 
being  known  to  the  purchaser  will  not  prevent 
a  recovery  at  law  on  the  covenants.  Tnat  we 
admit.  But  it  is  perfectly  obvious,  that  such 
knowledge  on  the  part  of  the  purchaser  should 
operate  strongly,  if  not  ccmclusivelv,  against  his 
right  to  equitable  relief,  where  the  covenants 
are  yet  not  so  broken  as  to  give  a  right  to  actual 
damages. 

If  suit  were  now  brought  on  a  covenant 
against  incumbrances,  on  account  of  this  mort- 
gage, nominal  damages  only  oould  be  recovered. 

Vane  v.  Lord  Barnard,  Gilb.  Eq.  7;  Bean  v. 
Mayo,  5  Me.  94 ;  Randell  v.  Mallet,  14  Me.  51 ; 
Herrick  v.  Moore,  19  Me.  313;  Richardson  v. 
Dorr,  5  Vt.  9;  Davis  v.  Lyman,  6  Conn.  256; 
Jenkins  v.  Hopkins,  8  Pick.  348;  Lefflngwell  v. 
Elliott,  8  Pick.  457 ;  Tufts  v.  Adams,  8  Pick. 
549:  Brooks  v.  Moody,  20  Pick.  474;  Commings 
V.  Little,  24  Pick.  269;  Baldwin  v.  Munn,  2 
Wend.  405;  Gilbert  v.  Wiman,  1  N.  Y.  563; 
Patterson  v.  Stewart,  6  Watts  &  S.  528;  Pome- 
roy  V.  Burnett,  8  Blackf.  143;  Foote  v.  Burnet ^ 
10  Ohio,  317 ;  Balsey  v.  Reed,  1  Paige,  446. 

The  guia  timet  jurisdiction  of  the  court  of 
equity  is  one  which  the  court  has  often  exer- 
cised; but  it  will  be  extremely  tender  in  so  do* 
ing,  because  it  materially  varies  the  agreement 
of  the  parties  at  the  time  of  the  transaction. 

FUght  V.  Cook,  2  Ves.  620. 

And  the  doctrine  seems  to  be  well  settled, 
that  where  a  deed  has  been  executed,  and  the 
only  covenants  in  it  are  for  quiet  enjoyment  or 
of  warranty,  and  so  long  as  there  has  been  no 
eviction,  actual  or  constructive,  equity  will,  as 
a  general  rule,  refuse  to  entertain  a  bill  for  re- 
lief, either  by  way  of  enjoining  the  purchase 
money,  or  a  fortiori,  by  rescinding  the  contract; 
and  although  it  has  at  times  been  intimated  that 
the  presence  of  a  covenant  for  seisin  may  in  some 
cases  fortify  the  position  of  the  purchaser,  it 
does  not  appear  tnat  the  cases  generally  draw 
much  distinction  between  the  iifferent  cove- 
nants for  title. 

Rawle,  Gov.  67 9,  and  the  many   cases    cited. 

If  this  contract  is  still  executory,  then  in  that 
case,  as  a  general  rule,  the  purchaser  is  entitled 
to  a  good  title,  free  from  incumbrances.  He 
cannot  be  forced  specifically  to  perform,  unless 
such  title  can  be  made.  If  sued  for  the  pur- 
chase money,  he  may  enjoin  its  collection  or 
compel  the  removal  of  incumbrances.  That  is 
the  general  rule.  But  the  question  here  is, 
what  relief  has  he  in  equity,  if,  making  the  bar- 
gain, knowing  of  an  incumbrance,  he  pays  the 
purchase  money  without  requiring  it  to  be  re- 
moved, and  when  it  is  of  the  nature  of  the  one 
here  complained  of. 

It  is  not  a  question  here  whether  he  could  be 
compelled  to  perform  his  contract.  He  has  per- 
formed it:  he  is  in  possession;  he  has  used  the 
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land  and  enjoyed  its  issues  now  for  nearly  ten 
years.  He  does  not  oflfer  to  give  it  up.  Ho 
protests  a^inst  doing  so.  If  he  had  aJl  the 
covenants  he  could  possibly  demand,  there  has 
been  no  breach  of  any  of  them  that  would  en- 
title him  to  damages,  and  therefore  he  would  be 
entitled  to  recover  only  nominal  damages  at 
law,  and  would  have  no  relief  in  equity;  it  is 
too  clear  to  be  denied. 

Rawle,  680. 

How  can  he  be  entitled  to  any  more  relief  be- 
cause he  has  not  yet  taken  a  deed  ? 

In  Anonymous,  Freem.  Ch.  106,  a  case  was 
cited,  "where  a  purchaser  brought  his  bill  to  be 
relieved  where  incumbrances  were  concealed; 
but  was  dismissed ;  for  he  ought  to  have  provid* 
ed  against  it  by  covenants;  but  it  was  said  by 
Rawlinson,  that  if  the  purchaser  had  in  this 
case  had  his  money  in  his  hands,  this  court 
would  have  helped  him,  but  not  after  he  had 
paid  his  money." 

The  difference  between  the  principles  that 
govern  executed  contracts,  and  those  that 
govern  executory  ones,  is  a  broad  one;  before 
the  consummation  of  the  contract,  the  criterion 
of  which  event  is  the  execution  of  the  deed,  the 
right  of  the  purchaser  to  a  title  clear  of  defects 
and  incumbrances,  is  an  undoubted  one,  given 
by  law  and  not  created  by  the  particular  terms 
of  a  covenant  in  the  agreement,  nor  lost  or  even 
weakened  by  the  absence  of  any  stipulation  for 
covenants,  or  as  to  warranty  and  title;  after 
that  time,  his  rights  are  regulated,  both  at  law 
and  in  equity,  solely  by  the  covenants  he  has 
received. 

Rawle,  604-666,  703,  704. 

Looking  into  the  cases  on  executory  con- 
tracts, we  find  as  follows:  "A  purchaser  dis- 
covering an  incumbrance,  shall  retain  so  much 
for  it  as  remains  in  his  hands." 

Troughton  v.  Troughtont  1  Ves«  86;  see,  also, 
2  Bug.  Vend.  419;  Hart  v.  Porter's  Bans,  6  Serg. 
k  R.  201;  Witherspoon  v.  Anderson,  3  Desaus. 
246. 

Notrebe,  by  his  bond  for  title,  did  not  agree 
to  warrant  against  incumbrances.  He  agreed 
to  make  a  go<^  and  sufficient  conveyance  in  fee 
simple,  wiui  ^neral  warranty.  A  deed,  with 
covenants  of  title  and  right  to  convey  and  ^n- 
eral  warranty,  without  any  covenant  against 
incumbrances,  would  fully  satisfy  that  contract. 

When  a  man  covenants  against  incumbrances 
he  cannot  be  allowed  to  show  by  parol  that  a 
particular  incumbrance  was  accepted,  for  that 
would  be  to  contradict  and  vary  the  terms  of  a 
written  instrument;  and  therefore  he  cannot 
show  that  the  vendee  knew  of  such  incumbrance, 
because  that  is  offered  solely  as  tending  to  prove 
that  he  took  the  contract  subject  to  that  in- 
cumbrance. That  is  the  rule  and  the  reason 
of  the  rule. 

Funk  y.  Voneida,  11  Serg.  &  R.  112;  Levitt  t. 
Withringtonf  Lutw.  817 ;  Hubbard  v.  Norton,  10 
Conn.  422 ;  Orice  t.  Scarborough,  2  Spears,  654 ; 
Harlow  v.  Thomas,  15  Pick.  70;  Townsend  v. 
Weld,  8  Mass.  146;  Porter  v.  Noyes,  2  Me.  22: 
Donnell  ▼.  Thompson,  10  Me.  117;  ColUngu>ood 
V.  Irwin,  3  Watts,  309;  Buy  dam  v.  i^ones,  10 
Wend.  184. 

Woodf oik  does  not  ask  to  be  excused  from  per- 
fonning  his  contract —  that  is,  from  taking  the 
He  has  paid  for  it  and  wishes  to  keep 
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it.  There  is  no  suit  against  him  to  compel 
him  to  take  it;  none  by  him  to  procure  a  re- 
scission. He  has  to  no  covenant  on  which  he 
could  now  recover.  He  has  no  right  to  ask  a 
covenant  against  incumbrances.  And  knowing 
of  the  incumbrances  when  he  purchased,  and 
when  he  paid  for  the  land,  he  must  be  satisfied 
with  such  covenants  as  he  has,  and  with  his 
legal  remedy  thereon,  whenever  he  is  endam- 
aged. Until  then  as  he  has  no  cause  of  action 
at  law,  so  equity  has  no  relief  to  give  him. 

Allen  v.  Lee,  1  Smith,  Ind.  12;  1  Cart.  58; 
2  Hughes'  Prec.  2d  ed.  205;  Savage  v.  White- 
bread,  3  Ch.  R.  24;  Ogilvie  v.  Foljambe,  3 
Meriv.  48;  Rawle,  607,  and  cases  there  cited; 
Ludwig  v.  Huntzinger,  5  Watts  &  S.  58 ;  Ross's 
Appeal,  9  Pa.  497;  McOhee  v.  Jones,  10  Ga. 
127;  Fludyer  v.  Cocker,  12  Ves.  27;  Burroughs 
V.  Oakley,  1  Meriv.  52 ;  Margravine  of  Anspach 
V.  Noel,  1  Madd.  316. 

We  have  sought  in  vain  for  a  case  where  a 
bill,  asking  indemnity  alone,  has  been  sustained 
or  even  heard  of,  filed  by  a  purchaser,  when 
that  indemnity  was  sought  against  an  encum- 
brance by  mortgage  well  known  to  the  pur- 
chaser at  and  before  the  time  of  purchase,  and 
.where  he  had  fully  paid  the  purchase  money, 
without  requiring  indemnity  or  complaining 
of  the  incumbrance. 

It  is  a  mere  attempt  "to  amend  the  plain- 
tiff's securit^r  in  equity;  to  give  him  a  better 
remedy  for  his  money  in  chancery,  than  he  had 
provided  for  himself  by  the  condition  of  the 
bond  which  he  took."  Tliere  was  no  fraud  in 
Notr^e;  he  told  Woodfolk  all  that  he  himself 
knew  about  the  incumbrance;  the  bill  is  a  plain 
attempt  to  get  a  court  of  chancery  to  mend 
Woodtolk's  bargain,  and  we  see  no  better  ground 
to  assign  for  the  application,  than  'that  chan- 
cery ought  to  suffer  no  man  to  have  an  ill  bar- 
srain." 

A  bill  filed  for  compensation  singly,  cannot 
be  mainteined. 

The  jurisdiction  of  equity  in  cases  of  com- 
pensation, is  only  incidentel  and  ancillary  to 
that  of  giving  relief  by  enforcing  the  perform- 
ance of  contracts  for  the  sale  of  real  property. 

Newham  v.  May,  13  Price,  749. 

The  court  will  give  it  when  title  to  a  part  of 
the  property  fails,  and  it  decrees  that  the  pur- 
chaser 5ialf  accept,  or  he  a^ees  to  accept,  that 
to  which  there  is  a  good  title. 

Besant  v.  Richards,  1  Taml.  609;  Pratt  ▼. 
Law,  9  Cranch.  458,  etc 

Afr.  R.  J.  Meisa,  for  appellee: 

Since  the  covenant  is  to  convey,  that  is  to 
transfer  and  pass  the  fee,  well  and  sufficiently, 
and  the  fee  is  not  in  Notrebe's  heirs,  but  in  the 
Real  Estate  Bank,  it  follows  that  they  cannot 
perform  t^he  covenant.  No  one  can  dispute  the 
proposition,  that  if  a  man  agrees  to  seU  me  an 
cstete  in  fee  simple  and  cannot  make  a  title  to 
the  fee  simple,  I  can  insist  upon  his  giving  me 
all  the  title  he  has. 

Wood  V.  Griffith,  Wils.  Ch.  44;  cited  by  Sag. 
Vend.  ch.  7,  fi  1,  part  33,  7th  Am.  ed. 

Not  only  am  I  entitled  in  such  a  oase  to  have 


performance  from  the  vendor,  so  far  as  he  ii 
able,  but  I  have  a  right  to  compensation  oa 
those  pointe  which  do  not  admit  of  fulfilment. 

Waters  v.  Tra^,  9  Johns.  464;  caaes  dted 
by  Perkins  in  note,  and  Sug.  oh.  7,  fi  1,  par. 
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33,  and  cases  cited  by  Hare  and  Wallace  to 
White  k  Tudor's  Lead.  Cas.  vol.  II.  part  2, 
p.  35. 

These  cases  and  many  others  show  that  the 
compensation  is  to  be  made  by  an  abatement  or 
reduction  of  the  purchase  money,  when  it  has 
not  been  paid. 

See  Sugden,  ch.  7,  §  1,  part  34;  Jopling  v. 
Dooley,  1  Yerg.  289-290. 

The  same  principle  governs  the  case  of  an 
incumbrance  on  the  land,  and  even  the  case  of 
an  adverse  title,  which,  when  extinguished  by 
the  vendee,  inures  to  the  benefit  of  the  vendor, 
he  making  an  abatement  in  the  purchase  money 
equal  to  what  it  cost  to  clear  the  title. 

Meadous  v.  Hopkins,  Meigs,  181,  186;  Kiwx 
V.  Thomcia,  5  Humph.  573;  Oalloway  v.  Finley, 
12  Pet.  264;  see  Searcy  v.  Kirkpatrick,  Cooke, 
211;  MitcheU  v.  Barry,  4  Hayw.  136,  143. 

If,  before  the  payment  of  the  purchase  money 
in  this  case,  Woodfolk  discovering  the  inciun- 
brance  of  the  $12,000,  had  paid  it  to  the  bank, 
he  could  have  had  an  abatement  of  the  pur- 
chase money  pro  ianto.  If,  after  the  payment 
of  the  purchase  money,  and  being  put  in  posses- 
sion, he  had  then  for  the  first  time  discovered 
the  fact  that  the  land  was  subject  to  the  Inort- 
gage  for  the  $12,000,  it  is  clear  that  Notrcbe 
would  have  been  compelled  to  refund  or  extin- 
.^ish  the  mortgage.  But  it  is  said  that  Wood- 
folk  had  notice  of  the  mortgage  for  $30,000. 

Counsel  then  reviewed  the  circumstances  of 

the  case  on  this  subject,  and  contended  that  it 

'Could    not  be    claimed    that  Woodfolk,  in  his 

purchase,  intended  to  or  did  assume  the  risk  of 

Ihe  incumbrance. 

In  this  case  we  have  a  covenant  on  the  part 
of  Notrebe,  to  make  Woodfolk  a  good  and 
sufficient  conveyance  in  fee  simple  with  general 
irarranty.  Notrebe  is  to  cause  Woodfolk  to 
liave  the  land  usefully  against  all  persons. 

Pothier  on  Sales,  §  203. 

The  deed  must  transfer  the  fee  simple 
•against  all  claims  whatsoever.  This  is  implied 
in  the  word  "conveyance." 

See  Olute  v.  Rohinaony  2  Johns.  612;  Everson 
T.  Kirtland,  4  Paige,  638;  Carpenter  v.  Bailey, 
17  Wend.  244;  Trover  ▼.  Hoisted,  23  Wend. 
66;  Pomeroy  v.  Drury,  14  Barb.  424;  and  other 
cases  cited  in  Rawle,  Cov.  464,  566. 

So  far  from  there  being  in  this  case  a  stipula- 
tion "in  express  terms*^  or  "broadly  stated," 
that  Woodfolk  should  take  such  title  as  No- 
trebe  had,  exactly  the  reverse  is  broadly  ex- 
pressed in  the  covenant,  to  make  "a  good  and 
sufficient  conveyance  in  fee  simple."  Some- 
times, indeed,  a  purchaser  has  waived  his  right 
to  object  to  the  seller's  title.  Taking  posses- 
sion, however,  is  merely  evidence  of  intention. 
If  possession  is  authorized  by  the  contract  to 
be  taken  before  a  title  is  made,  the  fact  of  pos- 
session cannot  by  itself  be  used  against  the  pur- 
chaser, for  that  would  be  contrary  to  the  very 
terms  of  the  contract. 

Sugd.  ch.  8,  §  1,  part  22^24,  33,  34,  etc. 

It  is  familiar  law,  that  the  general  principles 
of  the  contract  of  sale,  both  in  this  country  ana 
in  E^land,  recognize  and  enforce,  while  it  in 
still  executory  as  in  this  case,  the  right  of  the 
purchaser  to  a  title  clear  of  defects  and  incum- 
brances. 
22  How. 


Rawle,  Cov.  566;  Burwell  v.  Jackson,  9  N. 
Y.  535,  supra. 

But  practically,  how  is  this  to  be  done  in  a 
case  circurastancid  as  the  one  in  hand?  Before 
the  payment  of  the  purchase  money,  we  have 
seen  that  it  can  be  done  by  an  abatement  of  the 
purchase  money  to  an  amount  equal  to  the  cost 
of  removing  the  incumbrance.  And  the  vendor 
must  discliarge  an  incumbrance  not  disclosed 
to  the  vendee,  whether  he  lias  or  has  not  agreed 
to  covenant  against  incumbrances,  before  he 
can  compel  the  payment  of  the  purchase  money. 

Sugdcn,  ch.  12,  §  2,  part  2. 

Altbough  the  interest  money  has  been  paid 
and  the  conveyance  is  executed,  yet,  if  the  de- 
fect do  not  appear  on  tlie  face  of  the  title  deed, 
and  the  vendor  was  aware  of  the  defect  and 
concealed  it  from  the  purchaser,  or  suppressed 
the  instrument  by  which  the  incumbrance  was 
created,  or  on  the  face  of  which  it  appeared,  he 
is  in  every  such  case  guilty  of  a  fraud;  and  the 
purchaser  may  either  bring  his  action  on  the 
case  or  file  his  I  ill  in  equity. 

Sugden,  ch.  2,  §  2,  part  17. 

In  Sergeant  Maynard's  Case,  he  was  denied 
relief  beoause  he  had  parted  with  his  money 
and  taken  a  bond  for  repayment  of  it  on  a  cer- 
tain condition. 

2  Freeman,  2. 

In  our  case,  Woodfolk  took  a  bond  to  make 
him  a  good  and  sufficient  conveyance  in  fee, 
and  then  paid  the  purchase  money.  And  after- 
wards he  discovers  that  the  land  is  incum- 
bered for  more  than  its  entire  value,  the  incum- 
brance having  been  represented  to  him  as  of  no 
validity  or  force,  and  its  true  nature  sedulously 
concealed,  and  the  deed  not  even  shown. 

Now,  in  these  circumstances,  he  is  entitled 
unquestionably  to  a  conveyance  in  fee  simple 
that  shall  be  effectual. 

If  the  court  be  of  opinion  that  Woodfolk 
is  entitled  to  "an  operative  conveyance  —  one 
that  carries  with  it  a  good  and  suiflicient  title 
to  the  lands  conveyed,"  as  Kent  said  in  Clute 
V.  Rohinsony  2  Johns.  612,  already  cited,  there 
seems  to  be  no  practical  way  of  effecting  this, 
but  by  compelling  Notrebe's  heir  and  represen- 
tatives to  extinguish  the  mortgage,  or  to  buy  so 
many  state  bonds  as  shall  be  equal  to  the  stock 
bond. 

By  one  of  the  conditions  of  the  mortgage,  the 
land  is  to  be  discharged,  if  Notrebe  and  Cum- 
mins, or  their  heirs  or  assigns,  shall  well  and 
truly  pay,  or  cause  to  be  paid,  to  whom  it  may 
be  due,  so  much  or  such  sum  of  the  bonds  of 
the  state  of  Arkansas  issued  by  said  state  in 
favor  of  the  bank  aforesaid,  and  the  interest  on 
said  bonds  of  the  state,  or  such  part  thereof  as 
shall  be  equal  to  the  stock  allowed  and  granted 
to  them,  Notrebe  and  Cummins. 

Now,  this  suggests  the  relief  to  which  Wood- 
folk  seems  in  reason  and  justice  entitled.  Let 
Notrebe's  heirs  and  representatives  buy  $30,- 
000  of  the  state  bonds  and  deposit  them  in  this 
court,  and  the  land  will  be  discharged. 

Or,  if  it  is  less  onerous,  let  them  indemnify 
Woodfolk  by  granting  him  a  mortgage  upon 
some  other  property,  which  may  enable  him  to 
protect  his  land  in  the  event  the  mortgage  of  it 
is  enforced  in  favor  of  the  holders  of  the  state 
bonds. 
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It  is  plain  that  the  heir  of  Notrebe  cannot 
make  a  good  and  sufficient  omveyance  in  fee 
simple,  without  in  some  waj  releasinff  the  es- 
tate from  the  mortgage,  and  it  is  equally  plain, 
that  there  is  no  way  of  releasing  the  estate 
from  the  mortgage  but  by  paying  a  sum  equal 
to  the  stock.  And  Woodfolk  mi^t  insist  upon 
it;  but  if  he  is  willing* to  take  such  title  as  can 
be  decreed  out  of  the  heir,  with  an  indemnity 
affainst  the  mortgage,  that  is  a  relief  which  is 
within  the  power  of  a  court  of  chancery.  The 
subject  will  be  found  pretty  fully  discussed  in 
Sug.  Vend.  &  P.  ch.  10,  9  2.  And  the 
weight  of  the  cases  there  stated  and  commented 
on,  cannot  certainly  be  regarded  as  weakened 
in  the  least  by  what  is  reported  to  have  be^i 
said  by  Lord  Eldon  in  Balmanno  v.  Lumley,  1 
Yes.  &  B.  225,  cited  by  Sugden  in  ch.  7,  S  2, 
part  36.  The  case,  when  examined,  cannot 
possibly  have  the  slightest  weight,  seeing  that 
it  is  reported  in  so  crude  a  manner  as  to  leave 
us  wholly  in  the  dark  as  to  its  circumstances. 

The  indemnity  which  the  heir  of  Notrebe 
seems  bound  to  make  will  be  as  already  sug- 
gested, the  substitution  of  another  estate  in- 
stead of  the  lands  sold  to  Woodfolk,  to  be  held 
by  a  trustee,  to  save  him  harmless  against  the 
mortgage.  When  we  ask  this,  we  only  ask  that 
Notrebe's  heir  shall  assume  the  burden  of  No- 
trd>e's  debt,  and  relieve  the  complainant 
against  liability  for  it — a  liability  which,  in 
his  opinion,  is  not  merely  visionary,  but  is  ex- 
tremely likely  to  embarrass  and  harass  him  in 
1861,  only  a  year  hence. 

See  EaUey  v.  Grant,  13  Yes.  73;  Hornihlow 
T.  Shirley,  13  Yes.  81;  Caaaamajor  v.  titrode, 
Wils.  Ch.  428;  Warren  ▼.  Baieman,  1  Flan. 
k  EL  443. 

But  if  the  court  should  see  fit  to  refuse  this 
relief,  and  should  hold  that  complainant  is 
obliged  to  take  such  title  as  is  vested  in  No- 
trebe's heir,  and  that  the  bill  must  be  dismissed 
as  to  the  Real  Estate  Bank  and  its  trustees, 
and  the  personal  representatives  of  Notrebe; 
yet  it  is  mdispensably  necessary  as  to  the  heir 
of  Notrebe.  She  is  an  infant  and  a  married 
woman,  and  it  is  quite  impossible  that  the 
equity  which  is  vested  in  her  can  be  devested 
and  vested  in  the  complainant,  but  by  a  decree 
in  equity. 

326*]  *Mr.  Justice  Campbell  delivered  the 
opinion  of  the  court: 

The  appellee  (Woodfolk)  filed  this  bill  in 
the  circuit  court  against  the  executors  and 
heirs  of  Frederick  Notrebe,  deceased,  and  the 
trustees  of  the  Real  Estate  Bank  of  Arkansas. 

He  represents  that,  in  1845,  he  concluded  an 
agreement  with  Notrebe  for  the  purchase  of 
fourteen  himdred  and  seventy-eignt  acres  of 
unimproved  land  in  Arkansas,  for  $16,618,  a 
portion  payable  in  cash,  and  the  remainder  in 
instalments,  secured  by  his  notes  and  bond. 
Notrebe  and  his  wife  obligated  themselves, 
when  the  pa^nnent  should  be  completed,  to  con- 
vey to  him  the  land  in  fee  simple,  "by  a  good 
and  sufficient  deed,  with  general  warranty  oi 
title,  duly  executed,  according  to  law." 

llie  appellee  has  established  a  plantation 
upon  the  land,  and  has  greatly  improved  its 
value.  He  completed  the  payment  in  1850, 
wh«i  the  executor  of  Notrebe  offered  a  deed 
executed  by  his  widow  and  heir  at  law,  in 
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whidi  there  was  a  covenant  of  warranty,  in 
fulfilment  of  the  agreement  of  his  testator.  The 
appellee  declined  to  accept  this,  because  the 
land  had  been  mortgaged  to  the  Real  Estate 
Bank  of  Arlumsas,  in  1837,  by  Notrebe,  to  se- 
cure the  payment  of  his  note  for  $30,000,  pay- 
able in  October,  1861,  with  five  per  cent  interest 
annually,  which  Notrebe  had  given  for  three 
hundred  shares  of  the  stock  of  that  bank. 
The  appellee  charges  that  the  existence  of  this 
mortgage  was  concealed  from  him  imtil  after 
the  conclusion  of  his  agreement,  and  that  after- 
wards he  was  deceived  by  misrepresentations  of 
the  condition  of  the  title,  until  he  had  paid  the 
whole  of  the  purchase  money.  He  prays  that 
the  title  be  examined  and  that  the  defendanta 
be  required  to  remove  the  incumbrance,  or  to 
give  him  effectual  indemnity  against  it,  and 
that  the  distribution  of  the  estate  of  Notrebe 
be  restrained  until  this  be  done. 

The  defendants  answered  the  bill,  sjid  have 
successfully  repelled  the  imputations  of  fraud 
and  misrepresentation,  but  admit  the  existence 
of  the  mortgage,  and  fail  to  impair  its  validity. 

The  circuit  court,  upon  the  pleadings  and 
proofs,  declare  *that  the  "entire  trans-  [*326 
action"  between  Notrebe  and  the  appellee 
''was  bona  fide  and  free  from  fnuid,"  and 
that  the  latter  had  notice  of  the  mortgage  as  a 
subsisting  and  operative  incumbrance  upon  tlie 
land  before  he  concluded  his  contract;  but  that 
Notrebe  had  agreed  to  convey  the  land  free  of 
incumbrance  and  with  warrantv  of  title,  and 
that  the  vendee  is  entitled  to  the  performance 
of  that  contract;  but  that  the  debt  of  the  de- 
cedent, not  being  at  maturity,  and  of  a  char- 
acter not  to  be  ascertained  before  that  time,  all 
that  could  be  done  would  be  to  provide  an  in- 
demnity against  the  peril  it  created. 

The  court  proceed  to  require  of  the  executors 
to  remove  the  incumbrance  whenever  it  can  be 
done,  and  then  to  convey  the  land  by  a  deed 
wiUi  warranty,  and  with  the  relinquishment  of 
dower  by  the  widow;  and  meanwhile,  that 
th^  should  deposit  with  the  clerk  of  the  court 
bonds  of  the  state  of  Arkansas,  for  the  amount 
of  Notrebe's  note  and  the  interest  ($61,500),  to 
be  held  and  appropriated  under  the  order  of 
the  court  as  indemnity,  or  that  the  executors 
might,  in  part  or  for  the  whole,  convene  to  the 
clerk  unincumbered  real  estate  of  the  same 
value,  for  the  same  object  and  under  the  same 
conditions. 

The  Real  Estate  Bank  was  established  on  a 
loan,  by  the  state  of  Arkansas,  of  its  bonds, 
which  the  bank  sold  to  form  its  capital.  The 
principal  and  interest  of  these  bonds  were  to  be 
paid  by  the  bank;  and  its  means  of  doin^ 
so  were  afforded  by  the  securities  obtained  frona 
the  loan  of  its  capital  and  profits  of  business, 
and  t^e  bcmds  and  mortgages  of  the  stockhold- 
ers, to  the  extent  of  their  subscription  of  stodc 
Each  stockholder  having  given  a  bond  and 
mortgage  to  the  bank  corresponding  to  the  pro 
rata  amount  of  the  state  bonds  issued  to  the 
bank,  as  compared  with  the  stock,  and  which, 
were  pledged  for  the  payment  of  the  state 
bonds,  the  sum  to  be  paid  by  any  shareholder 
on  this  debt  depends  upon  the  degree  of  the  in- 
solvency of  the  bank.  In  case  of  the  loss  of  its 
entire  capital,  the  stockholder  becomes  liable  to 
'  pay  his  entire  debt. 

The  pleadings  and  proofs  in  this  case  shorw 
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th&t  the  bank  has  suffered  a  loss  of  a  portion  of 
its  capital,  but  no  data  are  afforded  to  ascertain 
the  amount  of  the  loss.  The  decree  of 
327*]  *the  circuit  court  assumes  that  the  loss 
may  be  total;  and  the  indemnity  awarded  was 
determined  as  if  the  fact  would  correspond  with 
the  possibility.  This  appeal  was  made  to  tost 
the  validity  of  this  decree. 

A  court  of  chancery  regards  the  transfer  of 
real  property  in  a  contract  of  the  sale  and  the 
payment  of  the  price  as  correlative  obligations.' 
The  one  is  the  consideration  of  the  other;  and 
the  one  failings  leaves  the  other  without  a 
cause.  In  Ogilvie  v.  Foljamhe,  3  Mer.  53,  Sir 
William  Grant  says :  "The  right  to  a  good  title 
is  a  rig^t  not  growing  out  of  the  agreement  of 
the  parties,  but  which  is  given  by  law.  The 
purchaser  insists  on  having  a  good  title,  not  be- 
cause it  is  stipulated  for  by  agreement,  but  on 
the  general  right  of  a  purchaser  to  require  it." 

Upon  this  principle,  a  vendor  is  allowed  a 
lien  or  privilege  for  the  price  of  the  property 
against  the  vendee  and  his  assigns;  and  the 
vendee  is  permitted  to  appropriate  the  purchase 
money,  to  exonerate  his  estate  from  a  lien  or 
incumbrance,  and  in  some  cases  to  compensate 
for  original  defects  in  the  estate,  as  respect  its 
quantity,  quality,  or  extent  of  vendor's  interest 
therein. 

The  cases  cited  on  the  part  of  the  appellee 
support  this  doctrine,  and  confirm  the  argu- 
ment that  he  was  entitled,  under  his  contract 
(having  no  reference  to  extrinsic  circum- 
stances), to  the  fee  simple  estate,  without 
diminution.  Oallotoay  v.  Finley,  12  Pet.  264; 
Burwell  v.  Jackson,  9  N.  Y.  535;  Cullum  v. 
Bank  of  Ala.  4  Ala.  21. 

But  such  circumstances  may  very  materially 
modify  the  situation  of  the  parties,  and  indis- 
pose that  court  to  interfere  between  them,  even 
in  cases  within  the  jurisdiction  of  the  court.  If 
the  contract  has  been  executed  by  the  delivery 
of  possession  and  the  payment  of  the  price,  the 
grounds  of  interference  are  limited  by  the  cove- 
nants of  the  deed,  or  to  cases  of  fraud  and  mis- 
representation. "The  cases  will  show,"  say  this 
court,  "that  a  purchaser  in  the  undisturbed 
possession  of  the  land  will  not  be  relieved 
against  the  payment  of  the  purchase  mon^  on 
the  mere  ground  of  defect  of  title,  there  being 
no  fraud  or  misrepresentation ;  and  that  in  such 
328*]  a  case  he  must  *seek  Ma  remedy  at  law, 
on  the  covenants  in  his  deed;  that  if  there  is  no 
fraud  and  no  covenants  to  secure  the  title,  he  is 
without  remedy,  as  the  vendor,  selling  in  good 
faith,  is  not  responsible  for  the  goodness  of  his 
title  beyond  the  extent  of  the  covenants  in  his 
deed.    Patton  v.  Taylor,  7  How.  132. 

This  rule,  experience  has  shown,  reconciles 
the  claims  of  convenience  with  the  duties  of 
good  faith.  The  purchaser  is  stimulated  to  em- 
ploy viffilance  ana  care  in  reference  to  the  things 
as  to  which  they  will  secure  him  from  injustice, 
while  it  affords  no  shelter  for  bad  faith  on  either 

part. 

The  intermediate  cases — ^those  in  which  the 
parties  have  advanced  in  the  completion  of  their 
contract,  and  are  still  willing  to  abide  by  it,  and 
there  arises  a  real  inability  or  a  well-founded 
apprehension  of  danger,  in  that  stage  of  their 
proceedings,  to  the  completion  of  the  contract 
— have  created  much  embarrassment.  Some  of 
these  cases  hay«  been  settled  upon  terms  of  oom- 
:22Hbw. 


pensation,  in  which  the  court  of  chancery  has 
exercised  a  doubtful  jurisdiction,  in  modifying 
the  conditions  of  the  contract  according  to  the 
supervening  circumstances.  White  v.  Cuddon, 
8  CI.  &  Fin.  766;  Thomas  v.  Bering,  1  Keen, 
729;  Dart>  Vend,  and  P.  499,  ei  seq. 

We  have  met  with  no  case  in  which  a  vendee, 
in  possession  under  a  contract  of  purchase  or  a 
deed  with  covenants,  has  been  permitted  to  re- 
claim the  purchase  money  already  paid,  to  be 
held  as  a  security  for  the  completion  or  protec- 
tion of  his  title.  The  Roman  law  permitted  the 
vendee  to  retain  the  purchase  money  in  his 
hands,  as  security  against  an  impending  danger 
to  the  title;  but  denied  a  suit  for  restitution, 
after  payment,  for  that  cause.  "We  must  not,'* 
says  Troplong,  "hastily  break  up  a  contract 
which  the  vendor  may  at  last  be  aole  to  fulfill. 
There  is  no  analosy  between  the  case  in  which 
the  purchaser  is  sulowed  to  retain  the  price  as 
security,  and  that  in  which  he  would  force  the 
vendee  to  restore  it  for  that  purpose.  Between 
the  right  of  retention  and  that  of  restitution  of 
the  price,  there  is  the  distance  between  the 
statu  quo  and  rescission.  Trop.  de  Vente,  No. 
614;  Dalloz.  Juris,  gen.  tit.  de  Vente,  §  1170. 

The  decree  of  the  circuit  court  does  not  direct 
the  restitution  *of  the  purchase  money  [*329 
to  the  vendee,  nor  its  application  by  the  vendor 
to  assure  the  attainment  of  the  object  of  the 
contract;  but  it  sequestrates  property  of  the 
vendor  of  four  times  the  amount,  to  be  held  or 
disposed  of  by  the  court  in  its  discretion,  to  as- 
sure the  accomplishment  of  that  object.  In  the 
case  of  Milligan  v.  Cooke,  16  Ves.  114,  Lord 
Eldon  made  an  order  that  the  purchaser  should 
be  compensated  for  the  difference  in  the  value 
between  the  title  contracted  for  and  that  ex- 
hibited;  and  if  that  difference  could  not  be  as- 
certained, the  master  was  directed  to  settle  the 
security  to  be  given  by  the  defendant  as  indem- 
nity to  the  purchaser  against  disturbance  or 
eviction ;  and  a  similar  order  was  made  in  Wal- 
ker V.  Barnes,  3  Madd.  247.  But  there  were  con- 
ditions in  the  contract  that  authorized  the 
order. 

In  Balmanno  ▼.  Lumley,  1  Ves.  &  B.  224, 
and  Paton  v.  Brehner,  1  Bligh.  P.  G.  42,  the 
cases  in  which  such  a  relief  could  be  g^ranted 
appear  to  be  limited  to  that  class.  In  the  latter 
case  Lord  Eldon  said:  "This  suit  is  in  sub- 
stance or  effect  (allowing  for  dissimilarities  be- 
tween English  and  Scotch  proceedings)  in  the 
nature  of  a  suit  in  a  court  of  equity  in  England 
for  the  specific  performance  of  a  contract.  In 
such  a  suit,  if  it  turns  out  that  the  defendant 
cannot  make  a  title  to  that  which  he  has  agreed 
to  convey,  the  court  will  not  compel  him  to 
convey  less,  with  indemnity  against  the  risk  of 
eviction.  The  purchaser  is  left  to  seek  his 
remedy  at  law,  in  damages  for  the  breach  of  the 
agreement." 

In  Aylett  v.  Ashton,  1  Myl.  &  C.  105,  the  mas- 
ter of  the  rolls,  upon  the  authority  of  the  cases 
cited,  said:  "Parties,  no  doubt,  may  contract 
for  a  covenant  of  indemnity;  but  if  they  do 
not,  the  court  cannot  compel  a  party  to  execute 
a  conveyance  and  to  give  an  indemnity."  To 
the  same  effect  is  Ridgway  v.  Qray,  1  Macn.  & 
6.  100. 

The  appellee  does  not  seek  to  rescind  this 
contract;  nor  does  he  disclose  any  imminent 
peril  of  disturbance  or  eviction,  as  the  effect  of 
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the    existence    of   the    mortgage.     The    record    conditions,  it  may  be  Inferred  that  the  grantee  hat 

Bhows  that  the    widow    and    heir  of  Xotrebe,  '^^^^S^  ?J!!n»lfJ°;n^—  ^^^.  ♦«  «—    .**.-.,  i.- 

1^                    .     M               xLu          ^      ji  A.1  wnen  a  grantee  allows  years  to  pass,  after  at 

whose  oc  venant  of  warranty  has  been  offered  to  date  of  his  grant,  without  any  attempt  to  perform 

the  appellee,  are  either  of  them  able  to  respond  them,  and  without  any  explanation  for  not  haTing 

to  the  damages  that  would  be  awarded  upon  JJt'Lt  ^' k^^h^  „^?„?J°;„^«  fe^V^ 
oo#\»-i  Aj.!.  X  1.  ^  j.1.  J.  J.  mv  1_  after  it  nad  passed  by  treaty  from  the  national  Jn- 
330*j  •the  breach  of  that  covenant.  The  ap-  rlsdlctlon  which  granted  It  to  the  United  BUtet, 
pellee  had  notice  of  this  incumbrance  when  he  such  a  delay  is  unreasonable,  and  amounts  to  erl- 
made  and  performed  his  agreement  of  purchase,  ^^^  ^*'  ^e  <?1»^  to  the  land  has  been  abaa- 
and  did  not  stipulate  for  anv  additional  indem- 
nity to  that  resulting  from  the  covenant  of  war-  Argued  Deo.  tO,  1859.  Decided  Apr.  9,  1860. 
ranty.     We  must,  tlierefore,  conclude  that  he  .   ppg^L    from    the   District   Court   ol    tin 

lirZ'^^^Xt^t^^^^^^  A    United  States  for  ^North«;S^st7ictd 

of  the  Real  Estate  Bank,  and  to  relv  upon  the   California 

protection  afforded  by  the  covenants  m  his  deed.  This  ea^  arose  upon  a  petition  filed  befon 

We  have  no  reason  to  suppose  that  the  vendor   fi,^  k^^^  ^*  i a  .^— s,.-/! .-«  r^s^zZ!^^ 

would  have  consented 
a  stranger  four  times 

he  sold,  as  a  security  ^ 

contract;  nor  can  we  superacid  this  to  the  other  ^-fi^;'  boi^d  of  land  commissioners  entered  a 

obligations  he  has  assumed  decree,  rejecting  the  claim  on  the  ground  that 

Our  opmion  is,  that  the  decree  of  the  district  ^here  had  been  no  survey  or  measurement  of 

^n,"?  '%  ^n''T''A'  ^^  """^i  be  reversed.  the  land  and  no  performiice  of  the  oondiUoM 

The  deeds  tendered  seem  to  be  m  conformity  ^y  ^^^  grantee, 

with  the  stipulation  of  the  vendor  in  the  agree-  ^he  district  court,  on  appeal,  having  affinned 

ment.    The  vendee  may  elect  to  take  these,  or  this  decree,  the  petitioner  took  kn  app^  to  thit 

he  may  retain  the  agreement.  court 

In  either  case,  hie  bill  icitt  hediamtseed  with  ^  further  statement  of  the  case  appears  in 

casta ;  ai^  for  this  purpose  the  cause  xs  re-  t),^  opinion  of  the  court. 
tnanded. 

Messrs,  M.  Blair  and  G.  Bewhaia,  for  ap> 
pellant: 

Trkow  wAnvA   vTir^xTmri^o    a     *  ^'  ^«  grant  18  Valid  and  ought  to  be  oob- 

JOSE  MARIA  tUENTES,  Appt.,  firmed,  notwithstanding  there  was  no  approval 

THE  UNITED  OTATE8.  meiL^u^eS'?"'"^^    "^"'""^^^   "^^   ''^  ^"^"^ 

(See  S.  C.  22  How.  443-461.)  U.  8,  v.  Fremont,  68  U.  S.   (17  How.)   560; 

Recitals  in  Mexican  grants,  not  evidence  of  pre-  follV™!^  M^i  ®q  ^}^^Z;r\  ®K^f "  n 

liminary   requirements,    uhere    there   is   no  T;  ^S^ZV^^^t','  I®  mq^w^^^^r'',.';-^  ^^^J  ^• 

record-l^nrLon^ble  delay  to  perform  condi-  ^JL/k^Vt  R^nf-J^  ^^Ji^  ^^®'  ^'  ^'  ^' 

tions  of  grant,  evidence  of  abandonment,  ^^fg^^if*  Ja'.'  f^jlZded.  and  on  tba 

It  will  not  be  presumed  that  the  governor  of  Call-    f&ith  ot  the  grant,  the  original  is  ordered  to  be 
fomia  had  dispensed  with  the  customary  require-   delivered  to  the  grantee  who  now  produces  it. 

Pr'  S^a-^rL"! 'S^r? d~ .«trt1orS. Jf •  Se?  3.  Xbe  .proof  Slow,  that  it  ^written  uA 
had  been  observed ;  particularly  In  a  case  where  the  I'ecordea  in  lo49,  wnen  it  is  conceded  Qovemur 
archives  to  not  show  any  record  of  such  a  grant       Micheltorena  had  full  authority  to  grant  lands. 

The  act  of  1824,  and  the  regulations  of  1B28,  are  4,  The  authenticity,  date,  and  reoordiur  of 

limitations   upon    the   power   of   the   governor   to  .,       o.**^  •**«  «*v* v* !./,**•  i«,»i*«*ww*»i*u(5  ua 

make  granU  of  land.  the  grant  bein^    clearly    established,  and  tiw 

Where  the  petition,  and  the  other  requirements  grant  itself  reciting  that  the  grantee  had  pctl- 

foilowlnjj.lt.  have  not  b^JJ./ef*"*^*^  in  the  proper  tioned  for  the  land,  and  that  ^1  "the  necessaiy 


^SSnsHt's  ^uSe"SL*'"'"'  *  presumption  arises  ^^ep^  and  the  precautionary  proofs  required  t^ 

Slight  testimony  should  not  be  allowed  to  remove  the  laws  and  regulations"  had  been  taken,  tilt 

the  presumption.                        *_  -    «^       ,*.  law  will  presume  that   the  governor  had  psr 

In  this  case  no  evidence  can  be  found  on  its  rec-  *^^^^  1,;^  j.,i.„  ;«  *i,^o«  »<^,!Lu^.    .»^  uT^^I^.^ 

ord.  to  sustain  the  genuineness  of  the  paper  under  form^  his  duty  in  these  respecto,  and  had  BflC 

which  the  land  is  claimed.  exceeded  his  powers. 

.*  "^^Ifl^Jlf  none  to  prove  Its  registry,  or  to  connect  jj.  8.  v.  Peralta,  60  U.  8.  (19  How.)  847;  17. 

U  with  the  book  of  records  which  was  bnmed,  or  ^^   _,    j.^^j^„j^    a  i>«*    too.   n^iy......  w    77   0 

that  any   one  of   the   precautionary   requlremiuU  ^  Jv -^fT!^*?.^'  ^  Pet.  729;  ^f«w*;«»  ▼•  I/- »• 

had  been  compiled  with,  or  that  snch  a  paper  as  9  Pet.  134;  if  inter  v.  Orommehn,  59  U.  S.  (IB 

that  In  question  had  been  delivered  to  the  claim-  How.)  88;  Bagnell  v.  Broderick,  13  Pet.  448. 

5SJ.^m"oS?.l°S.S5!l,.,Torii''fco'2fe°«:SS°4. '"  *'  '-  "  "  »  to  be  a«uined  that  no  gr«t  i.  viiM 

Prerequisites  for  a  grant  of  land  should  not  be  unless  the  CTantee  can  show  amrmatiTely,  and 

assumed  to  have  been  observed,  on  account  of  a  independently  of  the  recitals  in  the  grant,  tiiat 

recital  In  the  paper  or  grant  that  they  had  been.  onfhp  nrp1iiTiinA.rv  atpna  rMiiirPil  Kv  tliA  aaI:  M 

If  none  of  the  preliminary  requirements  of  the  f"  'f®  preliminary  steps  required  Dy  tno  act  Of 

act  of  the  Mexican  Congress  of  1824,  and  of  the  the  Mexican  Congress  of  August  18,  1824,  and 

regulations  of  1828.  are  to  be  found  In  the  archive*,  the  r^oilation  of  November  21,  1828,  have  hem 

V'^,^^^h^t^rTmfX?iri'^U'tU^l  Btrictly  complied  with  it  may  be  n^tdj  «.^ 

that  they  were  preliminary  to  a  grant,  because  the  that  out  of  eight  hundred  grants  made  in  Cair 

governor  recites  In  the  grant  that  they  had  been  fomia,  scarcely  one  would  stand  such  a  tsik 

""optatn  In  Cambnston'.  ease  reaffirmed.  AU  the  documents,  ^Bept  the  original  gnat 

Wien  It  shall  appear  that  none  of  the  preliminary  remained  in  the  custody  ol  the  governor  or  Bis 

steps  for  granting  land  in   California  have  been  subordinates.    To  require  that  the  grantee  shall 

^  wK'.iJ^fw^'l.'l*"  J^iU?f°5j°i  "°^,.^  *  ^^;*S-..  be  responsible  for  the  safe  keepSg  of  those 

Where  there  was  no  proof  of  a  survey  or  meas-  j^^,.^il4.„    ^,  ««  ^.^  ^4  4.k^«»  i-lT*-..  v^  ...i.. 

orcment  of  the  land,  or  anj  performance  of  Its  documente,  or  in  case  of  their  loaa,  to  be  pre- 

sre  68  If.  s. 
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pared  with  oral  proof  to  establish,  not  only  the 
fact  of  the  loss  or  desruction  of  the  papers,  but 
their  contents,  would  be  to  impose  onerous  con- 
ditions on  the  srantee,  not  only  perilous  to  his 
rights,  but  fatal  to  the  security  of  titles.  When 
he  produces  a  grant  in  due  form  and  properly 
recorded,  and  which  recites  that  all  the  pre- 
liminary steps  have  been  performed,  he  may 
safely  rest  upon  it  as  a  sufficient  muniment  of 
title.  He  may  justly  claim  that  the  government 
is  estopped  by  the  solemn  act  of  its  own  agent 
from  denying  that  those  things  were  done  which 
it  was  the  duty  of  the  governor  to  do,  and  which, 
imder  his  hand  and  official  seal,  he  admits 
were  performed.  Such  have  been  regarded  to 
be  the  well-cooudered  doctrines  of  this  court  as 
established  in  a  series  of  decisions,  and  no 
reason  is  perceived  why  this  case  shoi^ld  be 
deemed  an  exception  to  the  general  rule. 

5.  This  grant  has  only  the  usual  conditi(»is; 
and  they  were  all  subsequent  conditions,  the 
nonperformance  of  whi^h  would  not,  ipso  facto, 
avoid  the  CTant. 

6.  The  fact  that  the  grantee  was  a  minor,  did 
not  invalidate  the  grant.  There  is  nothing  in 
the  act  of  1824^  or  the  regulations  of  1828,  re- 
stricting the  power  of  the  governor  in  this  re- 
spect,    under  the  Mexican  and  civil  law,  the 

Tof  majority Vas  twenty-five;  and  the  policy 
the  colonization  laws  was  not  at  vari- 
ance with  a  ffrant  of  lands  to  a  person  under 
that  age.  The  circuit  judge,  wno  delivered 
the  opinion  of  the  district  court  rejecting  this 
claim,  infers  that  the  grantee  must  have  im- 
posed upon  the  governor  by  representing  him- 
self as  an  adult,  able  to  fulfill  the  conditions  of 
the  grant.  The  reply  to  this  argument  is :  ( 1 ) 
That  it  is  wholly  unwarranted  by  any  fact  ap- 
pearing in  the  case;  (2)  fraud  is  never  to  be 
presumed,  but  must  be  proved;  (3)  there  is  not 
a  partide  of  proof  that  the  grantee  was  unable 
to  fulfill  the  conditions;  (4)  there  is  no  proof 
that  he  did  not  fulfill  them;  (5)  every  grant 
made  to  an  old  and  infirm  person,  who  miffht 
afterwards  appear  to  have  been  unable  to  fulfill 
the  conditions,  would  raise  the  same  presump- 
tion of  fraud. 

7.  If  it  be  conceded  that  the  conditions  were 
not  fulfilled,  this  fact  can  raise  no  presump- 
tion of  abandonment  in  this  case.  In  the  Fre- 
mont Case,  a  failure  to  perform  the  conditions 
was  excused  because  of  the  unsettled  state  of 
the  countiy,  and  the  danger  arising  from  hos- 
tile Indians  in  that  vicinity.  In  the  case  at 
bar,  the  country  was  not  only  in  a  revolution- 
aiy  state  from  the  date  of  the  grant  until  about 
the  period  when  the  American  forces  took  pos- 
session of  the  country,  but  the  srantee  was  a 
minor,  and  to  continued  until  the  last-named 
period.  We  maintain  that  no  presumption  of 
abandonment  will  arise  against  a  minor,  under 
either  the  dvil  or  common  law. 

Under  the  Spanish  law  in  force  in  Mexico, 
the  rights  of  minors  are  more  fully  protected 
than  even  at  common  law^  as  will  appear  by 
reference  to  1  Dom.  Civ.  L.  p.  629,  book  4,  tit.  6, 
f  2,  where  the  law  relating  to  minors  is  fully 
collated. 

Tn  the  first  subdivision  of  this  section,  the 
author  says:  'The  law  eives  relief  against  all 
acts  and  deeds  by  which  their  minority  may 
have  engaged  them  in  nome  damage." 

Under  die  dvil  law,  the  temi  ^abandon- 
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inent"  has  a  technical  and  definite  meaning,  to 
wit:  "That  if  a  man  be  dissatisfied  with  his 
unmovable  estate,  and  abandon  it  immediatdy 
and  depart  from  it  corporeally,  with  an  inten- 
tion that  it  shall  no  longer  be  his,  it  will  become 
the  property  of  him  who  first  enters  thereon." 

1  Partidas  Law,  60,  p.  366;  Escriche,  p.  6, 
tit.  "Ahandopo  de  Coaaa;**  Jjandea  v.  Perkina, 
12  Mo.  238. 

In  certain  caaes,  the  doctrine  of  abandonment 
is  rigidly  enforced  under  the  Spanish  laws,  but 
these  are  special  causes,  and  this  is  not  one  of 
them. 

See  if^scriche,  p.  6. 

An  intention  to  abandon  his  estate  will  not 
be  presumed  against  a  minor,  nor  will  presorip- 
tion  run  against  him. 

Escriche,  p.  1230,  tit.  **Menor8;"  CaJvit  ▼. 
Innia,  10  Mart.  La.  287;  9  La.  379;  Orao  r, 
Orao,  11  La.  62. 

It  is  evident,  therefore,  that  under  the  Span- 
ish law  of  abandonment,  the  grantee  in  this  case 
did  not  lose  his  land. 

But  in  such  cases,  how  is  the  fact  of  aban- 
donment to  be  ascertained?  The  only  effect  of 
it  is,  not  to  forfeit  the  land  to  the  80ve*eign, 
but  to  enable  the  first  occupant  to  claim  it  as 
his.  Before  his  right  is  established,  it  must  be 
done  by  some  judicial  proceeding:  and  no  other 
is  kno«ni  to  the  Spanish  law,  than  the  process  of 
"denounfement."  It  is  a  judicial  proceeding, 
conducted  with  much  formality  and  after  due 
notice. 

Rockwell's  Spanish  and  Mexican  Law,  60-66. 

It  is  not  pretended  that  any  "denouncement" 
of  this  lana  occurred;  nor  were  any  proceed- 
ings had  to  devest  the  title  of  the  grantee;  so 
that  even  if  he  were  an  adult,  the  Spanish  law 
of  abandonment  would  have  no  application  to 
his  case;  but  being  a  minor,  his  land  was  not 
subject  to  denouncement. 

The  court,  before  denying  the  confirmation, 
must  be  satisfied  that  the  grantee  actually  in- 
tended to  abandon  his  daim.  It  is  a  question 
of  intention,  to  be  deduced  from  all  the  cir- 
cumstances of  the  case. 

Bouv.  Law  Die.  tit.  Abandonment;  Stephena 
V.  Mcmafield,  11  Gal.  363. 

8.  The  title  of  the  grantee  is  a  legal,  and  not 
an  equitable  one.  His  title  is  a  patent,  and 
conveys  the  l^;al  estate  which  would  maintain 
ejectment. 

Ferria  v.  Ooover,  10  Cal.  689. 

In  several  cases  before  this  court  from  Cali- 
fornia, ffrants  similar  to  this  have  been  deemed 
and  held  to  be  equivalent  to  patents.  '  The 
claimant's  application  for  a  confirmation  is  not, 
therefore,  aaaressed  to  the  eauity  side  of  the 
court;  but  he  invokes  its  judgment  upon  the 
question  whether  or  not  he  has  a  valid  legal 
Utle  to  the  land;  and  if  so,  he  asks  that  it  be 
confirmed. 

If  the  claimant  had  only  an  equitable  title, 
and  was  appealing  to  a  court  to  perfect  it  into 
a  l^^al  estate,  the  court  might  wdl  examine 
into  the  equities,  and  decide  whether  or  not  it 
was  incumbent  upon  a  court  of  equity  to  grant 
a  relief  asked  for;  but  if  he  already  has  the 
legal  estate,  and  only  asks  the  judgment  of  the 
court  on  that  point,  it  would  appear  to  pre- 
clude all  inquiry  into  mere  e(^uities,  unless  it 
should  appear  that  his  legal  title  was  fraudu- 
lently obtained,  or  for  some  reason  ought  to 


SiTPKEiu  COUBI  or  THi  Uhiied  States. 


be  devested.     In  thii  case  no  such  reason'  a{ 
Ur.  J.  1.  Blkok,  Atty.  Gen.,  for  the  appe! 

Thie  claim  is  tor  a  tract  called  Potrero,  sii 
dated  within  the  limita  ol  the  ex-mission  c 
San  Jose,  bounded  on  the  north  by  the  Wan 
Springs,  on  the  south  hy  Pala,  on  the  weet  b, 
the  ranchoi  of  Hieueria  and  Galinda,  and  o: 
tlie  east  bv  mountuina,  containing  11  leagues. 

The  elaimant,  Fuentes.  is  a  nephew  of  Mi 
4iieltorcna,  and  a  mere  lad  at  the  date  of  th 
grant,  who  came  to  California  with  his  undt 
went  anar  with  him  and  never  returned  again 
«scept  when  he  came  back  as  a  witness  fo 
Limantour.  His  relationship  b]  the  govemo 
fe  mentioned  in  the  Limantour  documents.  Hi 
minority  is  proved  by  his  own  witness,  Abregc 
Mid  that  he  never  saw  the  land,  or  went  near  it 
is  one  of  the  facts  mentioned  by  Judge  Mc 
Allister  in  his  opinion. 

The  board  of  land  commiBsioners  and  thi 
district  court  both  decided  against  the  claim 
[The  counsel  then  referred  to  and  gave  the  datei 
of  the  seversl  documents,  and  said:]  I  have  se' 
theite  dates  carefully  out,  and  called  the  specie 
attention  of  tbe  court  to  them,  because  the^ 
nay  become  important  in  the  discussion  of  thi 


1.  The  grantee  was  a  minor  at  the  time  of  iii 
4ate.  and  incapable,  for  that  reason,  of  perform 
ing  the  conditions  annexed  to  it. 

8.  It  is  void,  because  it  was  made  by  a  goV' 
arnor  who  was  a  near  relative  of  the  grantee. 

3.  There  was  no  petition;  no  eiaminatim 
Into  the  condition  of  the  land  or  the  eliajract«i 
of  the  applicant;  no  map  of  the  land,  no  refer' 
anee  to  any  magistrate  or  officer;  no  report 
upon  the  case,  and  therefore  tbe  governor  had 
BO  authority,  jurisdiction  or  power  to  make  the 
cmcessfon,  even  if  the  grantee  had  been  a 
stranger  to  his  blood. 

4.  Tliere  is  no  mpcdienfe  on  file,  and  no  note 
or  record  in  any  book  among  the  archives  of  the 
department 

6.  Besides  all  this,  it  fs  fraudulent  and  spu- 
rious, a  base  and  impudent  forgery.  For  this  as- 
Mrtiou  I  give  tbe  following  reasons: 

1.  The  fnct  that  no  trace  of  this  grant  is  to 
be  found  upon  the  record,  is  of  itself  conclusive 
•rldence  against  its  genuineness. 

2.  The  grantee  never  took  possession  o4  the 
luid  nor  claimed  title  under  it,  nor  produced 
the  grant,  until  1852. 

3.  The  subscribing  witness  to  the  execution 
of  the  grant  (Jimeno)  was  not  called,  and  we 
must  presume  that  he  was  not  called  becaute 
It  nas  known  that  he  would  pronounce  the 
paper  to  be  frnudulent. 

4.  The  testimony  substituted  in  place  of  the 
best  evidence  was  that  of  witnesses,  who,  at  the 
very  most,  could  prove  nothing  beyond  their 
own  belief.  One  of  them  does  not  prove  even 
to  much,  but  only  that  the  signatures  are  like 
those  of  Micheltorena  and  Jimeno. 

A.  But  these  witnesses,  no  matter  wliat  they 
■wear  to,  are  unworthy  of  belief.  They  are  pro- 
fess! onni  witnesses.  No  court  in  California 
where  Manuel  Castro's  kcluevementa  Ma  witneea 
are 


are  kncnn,  would  pronounce  a  judgment  upon 
his  testimony.  Abrego  waa  incontestably  proved 
to  be  guilty  of  perjury  in  the  Limantour  Catt, 
and  the  foot  was  so  aiuouaced  by  the  oourt. 


The  appellant  haa  some  to  this  court  aaking 
for  a  connrmntion  of  hla  claim  to  eleven  leaguea 
of  land,  called  Potrero.  Tbe  paper  under  whidi 
he  claims  the  land  purports  to  be  k  grant 
from  Governor  Mlcheltorena.  It  redtee  that 
the  land  is  within  the  ex-mission  of  San  Jose, 
bounded  on  the  north  by  tbe  locality  called  tbe 
Warm  Springs;  on  the  south  by  Paloa;  on  the 
west  by  the  peak  of  the  hill  of  the  ranohot 
Tulgencio  Higuera  and  Chrysostom  Oaleada; 
and  on  the  east  by  the  adjoining  mountains. 
Tt  also  recites  that  the  governor  had  taken  all 
the  necessary  steps  end  precautionary  proofs 
which  were  required  by  the  Mexican  laws  and 
regulations  for  granting  lands,  and  that  he  had 
granted  the  land  upon  the  following  condition* 
to  the  appellant: 

1.  That  he  should  inclose  it  without  preju- 
dice to  the  crossways,  roads,  and  uses;  that  he 
shall  have  the  exclusive  enjoyment  of  it,  and 
apply  it  to  such  use  and  culture  aa  may  best  suit 
his  views. 

2.  I'hnt  he  should  apply  to  the  proper  judge 
for  judieiat  possession  of  the  same,  by  whom 
the  boundnries  shall  be  marked  out,  and  Bleag 
which  landmarks  should  be  placed  to  designate 
its  limits,  and  that  fruit  and  forest  trMa  ehall 
t>e  planted  on  the  land. 

3.  That  the  land  given  should  oontain  el«*«i 
leagues  for  large  cattle,  aa  is  desfgnated  by  a 
map  said  to  be  attached  to  the  eepeSianfe.  The 
land  is  to  be  surveyed  according  to  the  Oidi- 
!uuiee ;  and  should  there  be  an  overplna,  it  was 
to  inure  to  the  benefit  of  tbe  nation. 

'The  title  is  to  berecorded  in  thepnqi-  [*451 
;r  b<Mik,Rnd  then  to  be  delivered  to  the  petitioiier 
lor  the  land,  for  bis  seourity.  This  paper  bears 
late  the  12th  June,  1843,  and  has  Uie  name  ot 
Vlichpltorena  to  it,  which  is  denied  to  be  bit 
lignature. 

The  first  inquiry,  then,  eonceming  It,  should 
>e  into  ita  genuineness.  Was  it  executed  by 
3overnor  Michcltorenat  Has  the  party  claim- 
ng  proved  it! 


hrwp, 

ilanuel  Castro,  and  Joeeph  L.  Folsom.  Zaldo 
leelares  himself  to  be  chief  derk  and  interpreter 
o  arrange  and  classify  the  Spanish  and  Mex- 
ean  archives  in  the  custody  ol  the  surv^o*- 
^eral  of  California.  He  was  not  intwro- 
lated  as  to  the  signature  of  the  paper,  and  eays 
othing  about  its  having  been  executed  bj 
lieheltorena.  He  was  asked  what  he  knew  w 
be  book  of  land  titles  ot  the  Mexican  gorera- 
lent  for  the  year  1B43.  He  answers  utat  he 
new  that  a  book  for  the  year  1843  waa  not  in 
he  office,  though  he  -lid  n(A  know  of  his  own 
ersonal  knowledge  that  such  a  book  ever  <&- 
sted,  and  that  all  that  he  did  know  about  it 
ad  been  learned  from  a  oi>rresp<mdence  in  tba 
fiice.  that  such  a  book  belonging  to  the  or- 
hives  had  been  in  the  possession  of  John  L. 
'olsom,  TJnited  States  quartermaster  at  tt* 
lime,  and  that  he  had  learned,  in  tha  aaine  wftf, 
that  it  wu  destroyed  with  Tolaom'a  papen  ^ 
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ibe  lire  in  San  Frandseo  of  1851.  Folsom  states 
ihst  s  book  of  records,  containing  grants  of 
land  in  Upper  California,  had  been  put  into  his 
possession  in  the  spring  of  1851,  to  be  used  as 
evidence  in   the   suit   of  Lee80  and  Vallejo  ▼. 
Ciark,  then  pending  in  the  superior  oourt  of 
the  city  of  San  Francisco.    It  was  in  the  Span- 
iib  language,  and  came  from  the  arehiTes  of 
the  Mexican  government  of  California,  then  in 
the  possession  of   the  commanding  general  at 
Benida,  and  was  delivered  to  him  as  an  oi&cer 
of  the  army,  for  safe  keeping.    He  adds :  After 
the  book  was  used  as  evidence,  it  was  returned 
to  me,  and  was  deposited  in  mv  office  in  the 
dtj  of  San  Francisco;  and  whilst  there,  the 
great  fire  of  the  3d  and  4th  Maj,  1851,  oo- 
eurred,  hw  which  my  office  and  its  contents,  in- 
cluding the  said  book,  were  destroyed.    And  be 
462*1  then  concludes  *his  deposition,  saying: 
-^  am  not  positive  as  to  the  date  of  the  grants 
contJtined  in  the  said  book,  but  from  my  best 
recollection,  my  impression  is  that  they  were  for 
the  vears    1843   and    1844."    The  purpK>se  for 
whi<m  Zaldo  and  Folsom  were  made  witnesses 
for  the  claimant  was  to  connect  the  book  which 
&ldo  said  was  not  amonff  the  archives  with  the 
book  ^Miiich  Folsom  said  nad  been  burned,  that 
it  might  be  inferred,  from  the  date  of  the  paper 
upon  iHiidi  Fuentes  rests  his  daim,  that  it  had 
beoi  recorded  in  that  book.    It  is  stated  in  the 
petition  that  the  srant  was  issued  and  delivered 
m  due  form  of  Taw  on  the  12th  June,  1843; 
that  it  was  recorded  at  the  time  it  was  issued; 
that  it  was  not  found  in  the  archives;  and  that 
he  believes  that  the   copy   of  the   grant  was 
burned,  and  on  that  account  could  not  be  pro- 
duced.   It  is  further  stated,  that  the  grant  had 
been  approved  by  the  territorial  legislature,  and 
was  in  all  respects  formally  completed  accord- 
ing to  law,  but   that  the  records  of  the  legis- 
lature for  the  year  1848  were  in  like  manner 
destroyed  by  fire  at  the  same  time  with  the 
recora  of  the  grant,  and  that  the  claimant  could 
not  produce  anv  evidence   of  the   approval  of 
the  gnxkt  by   the   legislature.    In  tnis  recital 
from  the  petition  we  find  a  very  exact  antidpa- 
tioii  of  what  the  evidence  ou^ht  to  be,  to  prove 
that  such  a  mint  had  been  issued,  and  that  it 
bad  been  duly  recorded,  but  none  sudi  was  in- 
troduced.   Zaldo  believes,   from  a  corre8p<md- 
enoe  in  the  office,  that  a  book  bdonging  to  it 
had  been  burned  while  it  had  been  in  the  safe 
keepine  of  Folsom.    Folsom  says  a  book  from 
the  ardiives  was  burned,  but  that  he  cannot  be 
p<Mitive  as  to  the  date  of  the  grants  in  it,  but 
that  from  his  best  recollection,  his  impression 
was,  the  grants  in  it  were  for  the  years  1843 
and   1844;*  and  Zaldo  declares  that  be  had  no 
personal  knowledge  that  such  a  book  ever  ex- 
isted, but  adds,  that  there  is  wanting  in  the 
ofiSee  a  book  for  the  year  1843.    This  falls  far 
short  of  the  evidence  wliidi  was  necessary  to 
txxmeet  the  alleged  grant  with  the  ardiives  of 
the  office.     Tliere  is  no  other  evidence  in  the 
record  to  supplv  such  deficiency.    And  it  is  ad- 
mitted now  that  the  paper  was  never  sent  to  the 
departmental  assemmv. 

In  truth,  between  the  burned  book  and  the 
468*1  Fuentes  paper,  *the  testimony  in  the 
record  makes  no  conneodon  whatever.  The  mere 
deelsiration  that  it  was  dated  in  1843  cannot  do 
so.  Nor  can  any  implication  of  the  kind  be 
raiaed  from  the  testimony  of  Abrego  and  Castro. 
22  Mow. 


Neither  of  these  witnesses  were  interrogated  con- 
cerning the  burned  book,  n<Mr  was  any  attempt 
made  to  prove  that  any  of  the  records  of  the  de- 
partmental assembly,  espedally  its  approval  of 
this  grant,  had  been  burned  at  the  same  time. 
What  has  been  said  of  the  insufficiency  of  the 
evidence  to  prove  the  record  of  the  paper,  applies 
with  equal  force  to  the  certificate  whidi  is  al- 
leged to  have  been  given  by  Jimeno,  that  the 
paper  set  out  in  the  ^ition  as  a  mnt  had  been 
recorded  in  the  proper  book,  wmdi  is  used  in 
the  ardiives  of  the  secretary's  offioe. 

The  case,  then,  stands  altogether  disccmnected 
from  the  ardiives,  and  exclusively  upon  the 
paper  in  the  possession  of  Fuentes.  It  has  no 
connection  with  the  preliminarr  steps  required 
by  the  act  of  Mexico  of  the  18th  August,  1824. 
or  with  the  regulations  of  November  28,  1828. 
It  is  defident  in  every  particular— unlike  every 
other  case  whidi  has  been  brought  to  this  court 
from  California.  There  was  no  petition  for  the 
land ;  no  examination  Into  its  condition,  whether 
grantable  or  otherwise;  none  into  the  character 
and  national  status  of  the  applicant  to  receive 
a  ffrant  of  land;  no  order  for  a  survey  of  it;  no 
reference  of  any  petition  for  it  to  any  nu^s- 
trate  or  other  officer,  for  a  report  up<m  the  case ; 
no  ^unsmission  of  the  grant — supposing  it  to 
be  such — to  the  departmental  assembly  or  ter- 
ritorial legislature,  for  its  acouiescence;  nor 
was  any  mtpediente  <m  file  in  relation  to  it,  ac- 
cording to  the  usage  in  such  cases. 

AU  of  the  foregmng  were  customary  require- 
ments for  ffranting  lands.  Where  they  had  not 
been  complied  with,  the  title  was  not  deemed 
to  be  complete  for  registration  in  the  archives, 
nor  in  a  condition  to  be  sent  to  the  depart- 
mental assembly,  for  its  action  upon  the  grant. 
The  governor  could  not  dispense  with  them 
with  official  propriety;  nor  shall  it  be  presumed 
that  he  has  done  so,  because  there  may  be,  in  a 
paper  said  to  be  a  grant,  a  declaration  that  they 
bad  been  observed,  ^particularly  in  a  [*464 
case  where  the  archives  do  not  show  any  record 
of  such  a  grant. 

The  act  of  1824  and  the  regulations  of  1828 
are  limitations  upon  the  power  of  the  governor 
to  make  grants  of  land.  They  are,  and  were 
also  considered  to  be,  directions  to  petitioners 
f<Mr  land,  before  they  could  get  titles,  where  the 
petition  and  the  other  requirements  following 
it,  have  not  been  registered  in  the  pn^r  office 
with  the  grant  itMlf,  a  presumption  arises 
against  its  genuineness,  making  it  a  proper  sub- 
ject of  inquirv  before  that  fact  can  be  admit- 
ted. It  is  not  to  be  taken  as  a  matter  of  course ; 
nor  should  slight  testimonv  be  allowed  to  re- 
move the  presumption.  Both  the  kind  and 
quantum  of  evidence  must  be  regarded.  Wo 
proceed  to  state  what  they  are  in  the  record. 

None  can  be  found  to  establish  with  a  reason- 
able probability  the  genuineness  of  the  paper 
upon  which  the  daimant  relies.  The  only  testi- 
mony bearinff  upon  the  genuineness  of  the  paper 
is  that  of  Abrego  and  Castro.  Both  speak  of 
the  signature  of  Michel torena,  and  no  further. 
AbrM[0  says  that  he  knew  the  governor;  that  he 
had  frequently  seen  him  write,  and  that  he  had 
examined  the  signature  to  the  document  pre- 
sented to  him,  and  that  he  knows  it  to  be  the 
signature  of  Governor  Micheltorena. 

Castro  is  more  particular,  but  not  so  positive; 
and  he  gives  a  narrative  of  the  origin  of  the 
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paper,  which  is  certainly  peculiar,  and  from 
which  a  reasonable  suspicion  may  be  indulged 
aoainst  his  own  disinterestedness.  He  says: 
"An  instrument  in  writing  is  now  shown  to  me, 

Supporting  to  be  a  grant  to  Jose  Maria  Fuentes 
ated  June  12,  1843^  and  it  is  attached  to  the 
deposition  of  Jose  Abrego,  heretofore  taken  in 
this  case,  and  marked  H.  J.  T.,  No.  1.  I  know 
the  miper;  it  is  my  handwriting.  I  was  at 
the  time  secretary  in  the  prefect's  office  in 
Monterey,  and  being  on  terms  of  friendship 
with  Secretary  .Jimeno  and  Mr.  Arce,  a  cleric 
in  his  office,  I  frequently  assisted  them  in  their 
official  duties  at  their  request,  and  in  that  man- 
ner I  wrote  the  body  of  this  grant.  It  was 
written  in  June,  1843,  at  the  time  of  its  date. 
I  know  the  signature  of  Michel torena;  and  the 
sifnuiture  purporting  to  be  his,  appearK 
465*1  *like  his;  and  the  signature  of  Jimeno 
on  said  paper  also  appears  like  his."  The  words 
of  the  witness  have  been  given. 

The  signature  of  Jimeno,  of  which  Castro 
speaks,  purports  to  be  a  certificate  from  Jimeno 
that  the  grant  had  been  recorded,  the  day  after 
its  date,  in  the  proper  book  of  the  archives  of 
the  secretary's  department.  It  is  upon  the  same 
paper  with  the  title,  and  purports  to  have  been 

?iut  upon  it  by  the  order  of  the  governor,  "that 
he  title  might  be  delivered  to  the  party  in- 
terested, for  his  security  and  ulterior  ends." 

Abrego,  in  a  second  deposition,  says  he  knew 
Fuentes  and  his  family,  and  that  he  was  not  of 
age,  but  was  a  minor,  on  the  7th  July,  1846— 
more  than  three  years  after  the  date  of  the 
gnot. 

Such  is  all  the  testimony  in  this  record  to 

Eove  the  genuineness  of  the  signature  of 
Lchel torena,  unless  it  be  the  notarial  certifi- 
eate,  given  under  the  seal  of  the  National  Col- 
lege in  the  city  of  Mexico ;  which,  as  it  is  pre- 
sented in  this  case,  is  not  evidence,  and  of  no 
aceount  at  all. 

We  will  now  show  that  the  testimony  of  Ab- 
ngo  to  the  signature  of  Micheltorena  is  insuf- 
ilaent  to  establish  that  fact,  and  that  Castro's 
deposition  gives  to  it  no  aid.  In  truth,  the 
whole  case  has  no  other  evidence  in  support  of 
the  genuineness  of  the  signature  of  the  ^vemor 
tlian  what  Abrego  has  said.  In  showing  this. 
we  shall  have  no  occasion  to  impeach  his  cfaar- 
aoter  as  a  man,  or  his  truthfulness  as  a  wit- 
ness, as  there  is  nothing  in  this  record,  what- 
ever there  may  be  in  others,  to  justify  such  an 
attadc.  The  case  must  be  decided  upon  what 
its  own  record  contains,  and  upon  notning  else. 

Abrego's  deposition  has  not  that  foundation 
which  the  rules  of  evidence  require  a  witness  to 
have,  and  enable  him  to  prove  the  genuineness 
of  an  official  signature  to  a  public  document, 
or  a  siffnature  to  a  private  writing.  The  doc- 
ument in  this  instance  purports  to  be  senuine; 
bat  whether  so  or  not,  it  discloses  the  fact  that 
there  is  upon  it  an  official  witness  of  its  execu- 
tion  and  record,  who  should  have  been  called  to 
moye  it,  if  he  was  living,  and  if  absent  beyond 
the  lurisdiction  of  the  court,  whose  signature 
should  have  been  proved  by  a  witness  ^o  was 
familiar  with  his  signature  and  handwriting, 
456*]  before  'secondary  evidence  could  be  re- 
eeived  of  his  own  signature,  or  that  of  the  offi- 
cial who  is  said  to  have  executed  the  paper. 

It  was  the  duty  of  Jimeno  to  record  all  grants 
wUeh  were  made  by  the  goyemor,  and  to  give 


attestations  of  that  fact,  and  which  it  iff  said 
Jimeno  did  give  to  the  P&per  in  this  instance. 
Why  was  not  Jimeno  caAea?  It  seems  that  he 
was  overlooked  or  not  thought  of. 

The  simplest  and  best  proof  of  handwriting  is 
the  testimony  of  one  who  saw  the  signature 
actually  written ;  and  inferior  evidence  as  to  his 
handwriting  is  not  competent,  until  it  has  been 
shown  that  this  testimony  to  the  execution  of 
the  paper  could  not  have  been  procured.  And 
when  a  document,  either  public  or  private,  is 
without  a  witness,  the  best  evidence  to  disprove 
the  signature^  and  to  prove  it  forged,  is  the  tes- 
timony of  the  supposed  writer,  if  he  be  not  in- 
competent from  interest,  and  can  be  produced. 
In  the  latter  case,  the  next  best  evidence  is  the 
information  of  persons  who  have  seen  him  write, 
or  been  in  correspondence  with  him. 

Such,  however,  is  not  this  case,  though  it  was 
acted  upon  in  the  court  below  as  if  it  was  so. 

Abrego  here,  then,  is  in  the  attitude  of  an 
incompetent  witness,  who  was  called  and  per- 
mitted to  testify  before  the  party  by  whom  be 
was  introduced,  and  laid  a  foundation  for  the 
next  best  evidence,  when  the  paper  submitted  to 
him  showed  the  fact  that  the  better  could  have- 
been  had,  either  primarily  or  secondarily  in  the 
manner  we    have    already    indicated.     Abrego 
swears  that  he  knew  Micheltorena;  that  he  had. 
frequently  seen  him  write,  that  he  had  examined^ 
the  signature  to  the  document  presented  to  him^ 
and  that  he  knew  it  to  be  the  signature  of  Gov- 
ernor Micheltorena.    But  had  Secretary  Jimen<^ 
been  called  as  a  witness,  as  it  was  his  officiaft_ 
duty  to  test  the  signature  of  the  governor 
grants,  his  would  have  been  the  best  testimon 
to  prove  its  genuineness  in  this  instance, 
that  the  grant  had  been  transferred  to  him  offi 
cially,  for  delivery  to  the  grantee. 

Castro's  deposition  is  in  the  same  predies' 
ment  with  that  of  Abrego,  but  with  an  agm 
vation  of  its  insuffidenc^  to  prove  the  signatim 
of  Micheltorena,  and  of  his  incompetency  as 
*  witness.     He  was    asked    if   he  knew  [*45 
Micheltorena,  or  was  familiar  with  his  hand 
writing  or  with  his  signature,  or  if  he  had  evei 
seen  him  write.    He  only  says :  "I  know  the  s^- 
nature  of  Micheltorena,  and  the  signature  to  ~ 
paper  appears  like  his,  and  the  signature  oi 
Jimeno  appears  like  his."    He  does  not  say  ho^ 
he  had    became    qualified,    by    comparison 
otherwise,  to  swear  to  the  signature  of  Midiel_ 
torena;     and     notwithstanding    his     deelr~  "^ 
friendship  with  Jimeno — so  much  so  that  he 
frequently  asked  to  assist  him  in  the  duties 
his  office,  and  particularly  asked  to  write  out  ^ 
his  own  hand  the  paper  in  question— ^he  has  lef^^ 
it  to  be  inferred  that  he  only  knew  enough  a 
Jimeno's  handwriting  to  enable  him  to  say   ~ 
the  signature  to  the  grant  which  he  wrote  oat  i 
liis  own  hand  appears  like  Jimeno's  signature. 

If  such  was  tne  way  of  doing  business  in  " 
secretaiy's  office,  which  we  have  no  canse 
believing,  it  must  have  heesn  an  easy  matter 
get  it  from  such  a  paper  as  that  now  in  qaes»— ' 
tion,  and  not  at  all  difficult  to  haye  been 
complished  bv  one  who  had  such  familiar 
cess  to  the  ofjice  as  Castro  represents  himsrif 
have  had,  especially  if  all  of  the  prerequiiits^ 
of  a  grant  enjoined  by  the  aet  of  1824  and  tb^ 
regulations  of  1828  were  allowed  to  be  disre- 
garded. 

This  narrative  of  De  Castro^  instead  of  hrinf- 
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ing  the  mind  to  any  conclusion  in  favor  of  the 
genuineness  of  the  signatures  of  Michcltorena 
and  Jimeno,  rather  susgests  caution  in  receiving 
it,  and  thai  it  ought  to  be  corroborated  b^ 
ether  witnesses  before  that  shall  be  done.  It 
seems  to  us,  too,  somewhat  remarkable  that 
this  witness,  familiar  as  he  was  with  the  origin 
and  object  of  this  paper  prepared  by  himself, 
should  not  have  been  questioned  concerning 
its  delivery  to  Fuentes,  then  a  minor,  to  whom 
H  was  delivered  for  him,  or  what  was  done  with 
it  at  the  time  of  its  date,  or  in  whose  possession 
it  was  from  that  time  until  it  was  presented 
to  the  land  commissioners  for  confirmation,  in 
1852. 

There  is  entire  absence  of  all  proof  of  its 
having  been  delivered  to  Fuentes  himself,  or 
to  anyone  for  him;  but  it  seems  to  have  found 
its  way  to  the  dty  of  Mexico,  as  the  record 
shows,  and  reappears  in  California  years  after 
458*]  its  cession  to  *the  United  States,  and 
more  than  eight  years  after  it  is  said  to  have 
been  executed.  The  assertion  in  the  paper  it- 
self, that  the  governor  had  directed  it  to  be  de- 
livered, can  be  no  proof  of  that  fact,  until  its 
genuineness  shall  have  been  ascertained.  If  the 
minor i^,  too,  of  Fuentes  is  considered,  in  con- 
nection witii  the  conditions  upon  which  this 
ffrant  is  said  to  have  been  made,  it  may  well  be 
uf erred  that  it  was  not  delivered  to  the  grantee, 
as  he  was  not  then  in  a  situation  to  carry  out 
the  conditions  of  the  grant,  without  the  inter- 
vention of  a  tutor  or  guardian,  and  nothing 
was  done  to  perform  those  conditions  at  any 
time  afterwara. 

We  do  not  speak  now  of  such  non-perform- 
ance as  a  cause  sufficient  for  denying  a  right 
claimed  under  a  genuine  grant;  but  only  as 
«  fact  in  this  case  accounting  for  the  non-per- 
formance of  the  conditions  of  the  grant,  and 
making  it  probable  that  Fuentes  did  not  receive 
this  paper,  until  some  time  after  its  date,  from 
ificheltorena,  and  not  until  after  the  cession  of 
California  to  the  United  States.  A  delivery 
after  the  latter  event,  by  a  former  governor  of 
California,  would  not  give  a  grantee  a  riffht  to 
•daim  the  land  by  any  obligation  imposed  upon 
the  United  States  by  the  treaty  of  Guadaloupe 
Hidalgo. 

We  have  given  to  this  case  a  very  careful  ex- 
amination, and  have  concluded  that  no  evidence 
can  be  found  on  its  record  to  sustain  the  gen- 
uineness of  the  paper  under  which  the  land 
is  claimed.  That  there  is  none  to  prove  its 
registry  in  the  archives  of  the  secretary's  office, 
at  the  time  of  its  date  or  afterwards.  That  no 
reliable  proof  has  been  ^ven  to  connect  it  with 
the  book  of  records,  which  had  been  committed 
to  the  care  of  the  witness,  Folsom,  and  was 
bamed  in  his  office.  That  it  does  not  appear 
that  anyone  of  the  precautionary  requirements, 
before  a  grant  of  land  could  be  made  by  a  gov- 
«mbr  of  California,  had  been  complied  with  in 
this  case.  That  there  is  no  proof  whatever 
that  such  a  paper  as  that  in  question  had  been 
delivered  to  the  claimant  at  any  time  before  the 
power  of  Mexico  in  California  had  ceased;  and 
it  was  admitted,  in  the  argument  of  the  case 
here,  that  no  such  paper  had  been  sent  to  the 
Departmental  Assembly  for  its  acquiescence,  as 
a  grant  from  the  governor. 
450*]  *It  was,  however,  urged  in  the  argument, 
that  such  prerequisites  for  a  grant  of  land 
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should  be  assumed  to  have  been  observed,  on  ac- 
coimt  of  a  recital  in  the  paper  or  grant  that 
they  had  been.  Several  cases  from  uie  reports 
of  this  court  were  cited,  being  supposed  by  coun- 
sel to  support  the  position.  None  of  them  do 
so.  We  nave  not  been  able  to  find  a  case  re- 
ported from  this  court,  either  under  the  Louis- 
iana or  Florida  cession,  that  does.  U.  8.  v. 
Peralta,  in  19  How.  343,  does  not  do  so.  Tlie 
decision  there  is,  that  when  a  claimant  of  land 
in  California  produced  documentary  evidence 
in  his  favor,  copied  from  the  archives  in  the 
office  of  the  Surveyor  General,  and  other  origi- 
nal grants  by  Spanish  officers,  the  presumption 
is  in  favor  of  the  pp^^er  of  those  officers  to 
make  the  grants.  There,  the  authenticity  of 
the  documents  was  admitted,  and  the  validity 
of  the  petitioner's  title  was  not  denied,  on  tlie 
ground  of  any  want  of  authority  of  the  officers 
who  made  the  grant.  This  court  then  said, 
that  the  public  acts  of  public  officers,  importing 
to  be  exercised  in  an  official  capacity  and  by 
public  authoritv,  shall  not  be  presumed  to  be 
usurped,  but  that  a  legitimate  authority  had 
been  previously  given  or  subsequently  ratified. 

In  the  case  of  Minter  v.  Crommeliny  18  How. 
88,  it  was  ruled  that  when  a  patent  for  land  has 
been  issued  by  the  officers  of  the  United  Staten, 
the  presumption  is  in  favor  of  its  validity,  and 
passes  the  lep^al  title,  but  that  it  might  be  re- 
butted by  proof  that  the  officers  had  no  author- 
ity to  issue  it,  on  account  of  the  land  not  being 
subject  to  entry  and  grant.  In  Delasaua  v.  (J. 
8,  9  Pet.  117,  1*33,  the  inquiry  was,  whether  the 
concession  was  l^^ly  made  by  the  proper  au- 
thority; but  the  concession,  being  in  regular 
form,  carried  prima  facie  evidence  that  it  was 
within  the  power  of  the  officer  to  make  it,  and 
that  no  excess  or  departure  from  instructioiH 
should  be  presumed,  and  that  he  who  alleges 
that  an  officer  intrusted  with  an  important  duty 
has  \iolated  itj  must  show  it.  But  there  was 
no  question  in  that  case  about  the  ^nuineness 
of  the  concession.  That  was  admitted.  The 
genuineness  of  the  grant  in  U.  8.  v.  Arredondo, 
9  Pet.  691,  was  not  questioned.  Nor  was  the 
genuineness  of  the  patent  in  Bagnell  v.  Broder- 
tcfc,  13  Pet.  *437,  a  subject  of  controver-  [•460 
sy.  This  court  ruled  in  that  case,  that  a  patent 
for  land  from  the  United  States  was  conclusive 
in  an  action  at  law,  and  those  who  daim  against 
it  must  do  so  on  the  equity  side  of  the  court.  It 
is  not,  however,  to  be  supposed  that  no  title  in 
California  can  be  valid,  which  has  not  all  of  the 
preliminary  requirements  of  the  Act  of  the  Mex- 
ican Congress  of  1824,  and  of  the  Regulations  of 
1828.  But  if  none  of  them  are  to  be  found  in 
the  archives,  and  it  cannot  be  established  by  the 
proof  that  they  were  registered  there,  this  court 
will  not  presume  that  they  were  preliminary  to 
a  grant,  because  the  governor   recites   in   the 

frant  that  they  had  been  observed.  In  what  wet 
ave  said  upon  this  point,  we  are  reaffirming 
this  court's  opinion  in  U,  8,  v.  Cambuaion,  20 
How.  59.  And  we  now  take  this  occasion  to  re- 
peat, and  when  it  shall  appear  that  none  of  the 
preliminary  steps  for  granting  land  in  Califor- 
nia have  been  taken,  this  court  will  not  confirm 
such  a  claim.  For  the  reasons  already  given, 
we  shall  affirm  the  decree  of  the  district  court 
in  this  case. 

But  we  also  concur  with  that  court  in  its  re- 
jection of  this  daim,  supposing  it  to  be  gena- 
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Ine,  upoD  the  ground  that  there  was  no  proof 
*f  a.  tarvej  or  muiurement  of  this  laud,  or  tnjf 
^rfonntiDce  of  its  conditions,  from  which  it 
may  be  inferred  that  the  grantee  had  abandoned 
his  claim.  It  is  said  that  these  were  conditions 
■ubBcquent,  the  nonperformance  of  which  doei 
not  neeewarilj  avoid  the  grant.  Thie  is  the 
case  as  to  some  of  them;  but  eren  as  to  such, 
when  s  grantee  allows  years  to  pass  atter  the 
date  of  his  grant  without  any  attempt  to  per- 
form them,  and  without  any  explanation  for  not 
having  done  ao,  and  then  for  the  first  time 
claims  the  land,  after  it  had  passed  by  treaty 
from  the  national  jurisdiction  which  granted  it 
to  the  United  States,  such  a  delay  ii  unreason- 
able, and  amounts  to  evidence  that  the  claim  to 
tlie  land  has  been  absjidoned,  and  that  a  party 
under  such  dreurn  stances,  seeking  to  resume  his 
ownership,  is  actuated  by  some  consideration  or 
ezpeotation  of  advantage,  unconnected  with  the 
eonditions  of  the  grant,  wnich  he  bad  not  in 
view  when  he  petitioned  for  the  land,  and  when 
it  was  granted.  The  language  just  used  was 
■oggested  in  Frtmonf  v.  V.  8.17  How.  fi42.  The 
461*]  'occasion  has  arisen  in  this  ease,  when  it 
becomes  necessary  to  affirm  it  as  a  rule,  to 
guide  us  in  all  other  eases  hereafter  which  may 
be  cireumstaneed  as  this  is. 

TAtf  deerte  of  the  /Halriot  Court  in  thit  oa»» 
<eaj)lmaii. 


S00*]   THE  UNITED  STATES,  Pllf,  in  Brr., 

JOHN  J.  WALKER; 

TEE  UNITED  STATES,  Pllf.  im  Brr, 

V. 

ARTHUR  r.  HOPKINS) 

IBE  UNITED  STATES,  Appt^ 

RICHARD  UlE  FEARN. 

<B«*  &  e  n  Haw.  2S9-aiS.) 

Aet*  rtipeeting  pay  of  eoUector»  of  portt — re- 
peal iy  implication  not  favored — rapugnanoy 
muut  (a  elear — «ota  «n  pari  materia  ooMlrued 
together — oonstruolion  of  aot  of  March,  .1, 
I84I— wldilMnal   conpenMlton — amounta   of 

The  10th  ssctlen  of  ths  act  of  Har  7,  1B22,  Is  not 
lepeated  bj  aor  subseqoent  act. 

Bt  the  act  ol  Har  f.  1823. 13,000  waa  tbe  loail- 
ssom  which  could  be  allowed  to  the  olBce  held  bj 
the  dcTendsnt 

Under  that  act,  collectors  of  aertn  eDumerated 
— "I   mlBht   receive  an   sonual   compeDsattan   of 


E 


,000,  provided  their  respectlTe  offlces  produced 


■Ised  and  prescribed  b;  the  eilstii 
' — ■--    -^-,   necesssrj   expenses 


ins  laws,  sm 
Tncldent   tc 


On  thi  same  principles,  and  aubject  to 
eondltlons.    "■-    — "— —   -•   •■■- 


n  the  nne  subject  b  k 


Wbcre  such  repeat  woald  operate  to  reopen  a»- 

connti  at  the  tresaarj  department  lont  since  se^ 
tied  and  closed,  the  lappoaed  repngnaner  oaKbt  tu- 
be clear  and  controllliia,  before  It  can  be  beld  to 
have  that  (Beet. 

Wood  T.  U.  8.  IS  Pet.  reanrmed. 

All  of  these  additional  compensatton  a  ' 

pari  materia  with  the  aevera'  --' 

sources  of  emolument,  and  tt 
stmed  tojtetbe~ 


1  acts  prescribing  tbt 
e  whole  must  be  can- 


■:.'' 


I,  and  merchao- 


S.  ItUl,  STer;  collector  Is 
juarter-jearrj   aceoont    ■ 

tnr  Pent  and  storsjre  of  si ,  , 
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ERRORS  to  the  Circuit  Court  of  the  United 
States  tor  the  Southern  Distriot  of  Ala- 

The  complaints  in  these  cases  were  filed  in  tbe 
court  below,  by  the  plaintiffs  in  error,  upon  tbe 
official  bond  of  Walker,  as  collector  of  Uie  cua- 
toms  for  the  district,  uid  inspector  of  the  reve- 
nue of  the  port  of  Mobile. 

The  triala  below  having  resulted  in  verdicta 
and  Judgments  in  favor  of  the  defendanta,  ths 
United  States  sued  out  these  writs  of  error. 

The  cases  were  heard  together  in  this  eoutt. 

A  further  statement  of  ibe  cases  appears  in 
the  opinitHi  of  the  oourt. 

Uetirt.  J.  I.  BUek  and  J.  X.  CusplMll, 
forplaintiffs  in  error: 

The  only  question  is  as  to  the  true  ooostroe- 
tion  of  the  act  of  lUI,  and  ita  effeot  upon  tbf 
act  of  1822. 

1.  The  purpose  of  the  act  <rf  1841  was  plain- 
ly not  to  increase,  but  to  limit  the  oompenaa- 
tion  of  collectors.  All  over  «2,000  per  annum 
received  from  tbe  sources  specified  in  the  oom- 
inenoement  of  tbe  6th  seetiMi,  was  to  be  part 
and  parcel  of  the  public  money,  and  paid  over 
:is  such,  and  no  collector  was  to  retain  for  him- 
self, by  the  latter  psxt  of  the  section,  under  any 
pretense,  more  than  (8,000  per  annum,  includ- 
ing every  possible  item  of  diar^  or  daim. 
Congress  miRht  have  a^^egated  mto  one,  all 
the  sources  from  which  collectors  could  deriv* 
oompensatioo,  and  then  limited  the  amount  ta 
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be  enjoyed  from  the  whole;  but  it  haa  not  done 

80. 

2.  The  true  construction  of  the  act  of  1841 
being  ascertained,  ita  operation  on  the  act  of 
1822  8;Dpear8  at  onoe. 

By  the  9th  section  of  that  act  (3  Stat,  at  L. 
694),  the  maximum  compensation  of  collectors 
at  Boston,  New  York,  Philadelphia,  Baltimore, 
Gharleston,  Savannah,  and  New  Orleans,  is  fixed 
at  14,000  per  annum,  and  by  the  10th  section, 
of  all  other  collectors  at  $3,000  per  annum,  pay- 
able, as  this  court  ruled  in  Hoyi'a  Case,  out  of 
the  ifees  and  commissions  allowed  by  the  act  of 
1802. 

10  How.  135. 

The  mention,  therefore,  in  the  act  of  1841,  of 
a  maximum  of  $6,000  from  aH  sources,  is  ex- 
plained by  the  tAct,  that  while  it  limited  a  max- 
imum of  $2,000  as  regarded  certain  particulars, 
the  act  of  1822,  in  rei^urd  to  the  sources  of  emol- 
ument with  which  it  dealt,  had  already  pre- 
scribed a  maximum  of  $4,000  for  the  collectors 
of  the  seven  ports  enumerated  in  it.  But  no 
eonstruction  can  possibly  stand,  which  makes 
the  denial  of  more  than  $6,000  per  annum  to  the 
collectors  of  ports  of  the  first  dass,  amount  to 
an  increase  of  the  compensation  of  those  officers 
in  other  ports.  The  adt  of  1822  still  operates  in 
putting  a  limit  to  the  collector's  compensation, 
as  regards  the  items  which  it  contemplated,  and 
iixes  that  limit  at  $4,000  per  annum  for  the  eol- 
Icctmrs  of  the  seven  ports  mentioned  in  it,  and 
to  $3,000  per  annum  for  all  other  oollectors,  in- 
dndin^  the  collector  of  Mobile;  while  the  act  of 
1841.  limits  all  of  whatever  class  to  a  maximum 
of  $2,000  per  annum  from  the  items  specified  by 
it 
Mr.  B.  H.  Smith  for  defendants  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  case  oomes  before  the  court  upon  a  writ 
of  error  to  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Alabama.  It  was 
an  action  of  debt  brous^ht  by  the  United  States 
upon  the  official  bond  of  the  defendant  as  collect- 
or of  the  customs  for  the  district  and  inspector 
of  the  revenue  for  the  port  of  Mobile.  He  save 
the  bond,  with  sureties,  on  the  7th  dav  of  Sep- 
tember, 1850,  conditioned  that  he  had  truly  and 
faithfully  executed  and  discharged,  and  that  he 
would  continue  truly  and  faithfully  to  execute 
and  discharge,  all  the  duties  of  the  office  accord- 
ing to  law.  Neglect  and  refusal  on  the  part  of 
the  defendant  U>  pay  to  the  plaintiffs  certain 
bums  of  money  received  by  him  as  such  collector 
before  the  commencement  of  the  suit,  beyond 
what  he  was  entitled  to  retain  as  compensation 
for  discharging  the  duties  of  the  office,  constiUit- 
ed  the  breaches  of  the  condition  of  the  bond,  as 
assigned  in  the  declaration. 

Those  balances,  as  claimed  by  the  plaintiffs, 
amounted  to  the  sum  of  $13,184.42;  and  the 
diarse  was,  as  alleged  in  the  declaration,  that 
the  defendant  had  wholly  failed  and  refused  to 
pay  the  same.  As  appears  by  the  transcript, 
the  defendant  pleaded  the  general  issue,  and 
that  he  had  fully  performed  the  conditions  of 
the  writing  obligatory  set  forth  in  the  declara- 
ti<m. 

To  maintain  the  Issue  on  their  part,  the  plain- 
tiffs introduced  a  certified  copy  of  the  bond  giv- 
en by  the  defendant,  and  two  duly  certified  cop- 
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ies  of  transcripts  from  the  treasury  department, 
showing  that  the  official  accounts  of  the  defend- 
ant had  been  examined  and  adjusted  by  the  ac- 
counting officers  of  that  department.  Accord- 
ing to  those  transcripts,  the  respective  balances 
claimed  by  the  plaintiffs,  as  the  accounts  are 
there  *stai;ed,  haul  not  been  paid  by  the  [*304 
defendant  and  remained  due  and  payable  at  the 
time  the  suit  was  commenced. 

No  evidence  was  adduced  by  the  defendant. 
He  was  chareed  in  the  account  against  him,  aa 
collector  of  tne  customs,  with  the  sums  collected 
from  duties  on  merchandise,  tonnage  duties,, 
hospital  money,  and  for  all  sums  received  for 
rent  and  st^orage  of  goods,  wares,  and  merchan- 
rlise,  stor^  in  the  public  storehouses,  for  which 
a  rent  was  poUd  beyond  the  rents  paid  by  the  col- 
lector. On  the  other  side,  he  was  credited,  in 
the  account  of  official  emoluments  with  the  sum 
of  $3,000  as  the  maximum  rate  of  the  annual 
salary  or  compensation  allowed  to  the  collector 
of  that  port.  Further  details  of  those  accounts 
are  omitted,  for  the  reason  that  the  charge  for 
rent  and  storage  in  the  account  of  customs,  and 
the  credit  for  salary  in  the  accoimt  of  official 
emoluments,  are  the  only  two  items  which  oome 
in  review  at  the  present  time. 

Reference  to  the  0th  section  of  the  act  of  the 
7th  of  May,  1822  (8  Stat,  at  L.  695),  will  show 
that  Mobile  is  not  one  of  the  seven  ports  enu- 
merated in  that  provision,  and  consequently 
that  the  maximum  rate  of  annual  compensation 
or  salary  allowed  to  the  office  under  that  law 
was  $3,000,  as  limited  by  the  10th  section,  which 
includes  all  the  ports  not  enumerated  in  the 
previous  provision.  All  of  the  accounts  of  the 
defendant  were  adjusted  at  the  treasury  depart- 
ment upon  the  principle  that  the  act  of  the  7th 
of  May,  1822  (8  Stat,  at  L.  005),  was  still  in 
force,  and  that  the  maximum  rate  of  compensa- 
tion belonging  to  the  collector  was  $3,000,  aa 
therein  prescribed.  It  was  insisted  by  the  de- 
fendant that  the  provision  in  question  had  been 
repealed  by  subsequent  acts  upon  the  same  sub- 
ject, and  that  the  maximum  compensation  al- 
lowed by  law  to  the  office  was  $6,000. 

Assuming  that  the  theory  of  the  defendant 
was  correct,  then  his  accounts  had  been  improp- 
erly adjusted,  and  there  was  nothing  due  to  the 
plaintiffs.  On  the  other  hand,  if  the  charge  for 
rent  and  storage  in  his  customs  account  waa 
properly  made,  and  the  maximum  rate  of  com- 
pensation belonging  to  the  office  was  only  $3,- 
000,  then  he  was  •justly  indebted  to  the  r*306 
plaintiffs  for  the  whole  amount  of  the  respective 
balances  as  staged  in  the  transcripts. 

After  argtiment,  the  court  instructed  the 
jury,  among  other  things,  that  "the  act  of  3d 
March,  1841  (5  Stat,  at  L.  432),  was  the  last 
and  controlling  law  as  to  the  amount  of  com- 
pensation which  collectors  are  allowed  annual- 
ly to  retain;  and  Uiat,  under  that  enactment,^ 
the  collector  of  this  port  was  entitled  to  a  com- 
pensation of  $6,000  per  annum,  provided  the 
same  was  yielded  from  the  office  from  commis- 
sions for  duties  and  fees  for  storage,  and  fees 
and  emoluments,  and  any  other  commissions 
and  salaries  now  allowed  end  limited  by  law» 
or  so  much  from  those  sources,  not  exceeding- 
$6,000,  as  the  office  yielded." 

That  instruction  affirmed  the  riffht  of  the  de- 
fendant, under  the  act  of  the  dd  of  March,  1841 
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(5  Stat,  at  L.  432),  to  a  oompensation  of  $6,000 
per  annum,  or  so  much  thereof,  not  exceeding 
that  sum,  as  the  office  vielded  from  commissions 
of  every  description,  fees  and  emoluments,  in- 
cluding rents  and  storage^  and  salaries,  as  al- 
lowed and  limited  by  law.  Beyond  question,  it 
assumed  that  the  10th  secticm  of  the  act  of  the 
7th  of  May,  1822  (3  Stat,  at  L.  695),  was  re- 
pealed. Prayers  for  instruction  were  then  pre- 
sented by  the  district  attorney,  who  was  counsel 
for  the  plaintiffs.  He  requested  the  court  to 
instruct  the  jury  to  the  effect  that  the  provi- 
sions of  the  act  of  the  7th  of  May,  1822  (3  Stat, 
at  h.  695),  respecting  the  maximum  compensa- 
tion allowed  to  collectors  of  the  customs,  were 
not  rex)ealed  by  the  act  of  the  3d  of  March,  1841 
(5  Stat,  at  L.  432),  or  by  any  other  act,  but 
that  the  same  were  in  full  force;  that  the  only 
effect  the  act  of  the  3d  of  March,  1841  (5  Stat, 
at  L.  432),  bad  upon  the  former  act,  in  so  far 
as  the  same  applied  to  a  case  like  the  present, 
was  to  create  a  new  and  additional  source  of 
emolument  to  such  collectors,  allowing  them  to 
retain  not  exceeding  $2,000  for  rent  and  storage 
of  goods,  wares  and  merchandise,  stored  in  the 
public  stores,  and  for  which  a  rent  was  paid  be- 
yond the  rents  paid  by  such  collectors.  Each  of 
these  prayers  was  separately  presented,  and  sep- 
arately refused  by  the  court. 

Another  prayer  for  instruction  was  then  pre- 
sented by  the  district  attorney.  It  affirmed,  in 
306*]  effect,  that  it  was  the  duty  *of  the  de- 
fendant, as  collector,  whenever  his  emoluments 
in  any  one  year  exceeded  $3,000,  after  deducting 
the  necessary  expenses  incident  to  the  office,  to 
pay  the  excess  into  the  Treasury,  and  that  the 
plaintiffs  were  entitled  to  recover  for  all  such 
balances,  thus  ascertained,  as  were  shown  to  be 
due  from  the  evidence.  Apply  the  first  and 
third  requested  instructions  to  the  facts  of  the 
case,  and  it  will  be  seen  that  they  affirmed  the 
principles  adopted  by  the  accounting  officers  of 
the  Treasury,  in  restating  the  accounts  of  the 
defendant;  and  if  correct,  then  the  whole 
amount  as  the  respective  balances,  as  stated  in 
the  transcript,  was  due  to  the  plaintiffs. 

Taken  together,  they  assume  that  the  10th 
section  of  the  act  of  the  7th  of  May,  1822  (3 
Stat,  at  L.  695),  is  in  full  force,  and  that  the 
defendant  had  no  right,  under  the  act  of  the 
3d  of  March,  1841  (5  SUt.  at  L.  432),  to  retain 
any  portion  of  the  amount  received  for  rent  and 
storage.  Those  prayers  for  instructions  having 
been  refused,  the  district  attorney  then  prayed 
the  court  to  instruct  the  jury  as  follows: 

"That  under  those  acts,  it  was  the  duty  of 
the  defendant,  as  collector  of  the  customs,  when- 
ever his  emoluments  exceeded  $3,000  in  any  one 
year,  after  deducting  the  necessary  expenses  in- 
cident to  his  office,  to  pay  the  excess,  if  any,  in- 
to the  Treasury,  and  the  plaintiffs  are  entitled 
to  recover  the  amount  of  any  such  surplus  or 
surpluses,  if  any,  as  may  be  shown  by  the  evi- 
dence; but,  in  ascei^ining  the  amount  of  the 
defendant's  emc^uments  as  such  collector,  the 
jury  must  exclude  all  moneys  derived  by  him 
from  fines,  penalties  and  forfeitures,  and  also 
all  moneys  derived  by  him  from  rent  and  storage 
of  goods,  wares,  and  merdiandise,  which  may 
have  been  stored  in  the  public  stordiouset,  and 
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for  which  a  rent  was  paid  bevond  the  rents  paid 
by  him  as  collector,  unless  the  proceeds  of  such 
rents  and  storage  exceed  $2,000;  in  whicli  event, 
the  excess  over  and  above  that  sum  must  be 
taken  into  account  by  ^em,  in  computing  the 
value  of  the  annual  emoluments." 

That  prayer  was  also  refused  by  the  court.  To 
understand  its  precise  effect,  it  is  necessary  that 
it  should  be  read  in  connection  with  the  fint 
and  second  prayers,  which  had  previously 
*been  presented  and  refused.  When  con-  r*30T 
siderea  together,  those  three  prayers  disclose 
Che  second  theory  of  the  plaintiffs,  as  assumed 
at  the  trial. 

Like  the  one  assumed  in  the  third  prayer,  it 
affirmed  that  the  10th  section  of  the  act  of  the 
7th  of  May,  1822  (3  Stat  at  L.  606),  was  unre- 
pealed, but  conceded  that  the  defendant  had  a 
right  to  retain  to  his  own  use  ^e  moneys  re- 
ceived for  rent  and  storage,  to  an  amount  not 
exceeding  $2,000.  Under  the  instruction  of  the 
court  the  jury  returned  their  verdict  for  the  de- 
fendant; and  the  plaintiffs  excepted  to  the 
charge,  and  to  the  several  refusals  of  the  court 
to  give  the  requested  instructions.  Three  ques- 
tions are  presented  in  the  case  for  decision, 
which  will  be  briefly  and  separately  considered: 

1.  Whether  the  10th  section  of  uie  act  of  the 
7th  of  Mav,  1822  (3  Stat,  at  L.  695),  is  repealed 
by  any  subsequent  act ;  and  if  not,  then, 

2.  What  is  the  true  construction  of  the  act  of 
the  8d  of  March,  1841,  so  far  as  the  same  ap- 
plies to  the  present  case? 

3.  Whether,  bv  the  true  constructi<m  of  the 
two  acts,  the  defendant  had  a  right  to  retain  to 
his  own  use  the  moneys  received  from  rent  and 
storage,  to  an  amount  not  exceeding  $2,000. 

1.  It  is  insisted  by  the  defendant  that  the 
maximum  prescribed  by  the  101^  section  d  the 
act  of  the  7th  of  Mav,  1822  (8  Stat,  at  L.  696), 
is  repealed,  and  that,  imder  the  law  r^^ating 
his  oompensation,  the  l^gal  capacity  of  the  m- 
fioe  he  held  was  $6,000,  subj^  to  the  condi- 
tion t^at  $2,000  only  could  be  received  from 
rent  and  storage.  Six  thousand  dollars,  he 
maintains,  is  the  maximum  under  the  law  of  the 
dd  of  March,  1841  (5  Stat,  at  L.  432),  applica- 
ble to  every  collector,  and  that  the  oompensation 
of  each,  within  that  limit,  and  subject  to  the  be- 
iore-named  condition,  is  regulated  sc^ely  by  the 
amount  of  labor  performed. 

To  show  that  the  10th  section  of  the  act  of 
the  7th  of  May,  1822  (3  Stat,  at  L.  695),  is  re- 
pealed, his  counsel  at  the  argument,  referred  to 
various  acts  of  Congress,  passed  subsequently 
to  the  tariff  act  of  the  14th  of  July,  1832  (4 
Stat,  at  L.  583),  enUtled  ''An  Act  to  Alter  and 
Amend  the  Several  Acts  Imposing  Duties  on  Im« 
ports." 

They  are  as  follows:  1833,  4  Stat  629;  1834, 
4  Stat.  698;  *1836,  4  SUt.  771;  1836,  5  [*808 
SUt.  113;  1837,  5  SUt  175;  1838,  5  Stat  264; 
1840,  6  SUt  815,  private  act;  1841,  5  SUt  431, 
§2. 

By  the  first  of  those  aoU,  usually  called  ad- 
ditional compensation  acU,  the  SecreUry  of  the 
Treasury  was  authorized,  among  other  tbinss, 
to  pay  to  the  collectors,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  such  turns 
as  would  give  those  officers  respectively  the 
name  compensation  in  that  year,  according  to 
the  importations  of  the  year,  as  thepr  would  Eire 
been  entitled  to  receive  if  the  Unff  act  of  the 

63  U.S. 


1859. 


Q.  S.  V.  Walker    Same  v.  Hopkins.    Sams  v.  Fbabn. 


29^-316 


preceding  year  had  not  gone  into  effect.  That 
pronei<m,  with  certain  additimis  and  modiflca- 
tioDif  which  will  presently  be  noticed,  was  an- 
nually re-enacted  to  the  year  1840,  when  it  was 
made  permanent.  For  the  most  part,  it  was 
inserted  in  some  one  of  the  annual  appropria- 
tion acts,  and  was  designed  to  accomplish  the 
precise  object  which  its  language  describes,  and 
nothing  more. 

Compensation  to  collectors,  from  the  organ!- 
aticm  of  the  government  to  the  present  time, 
has  been  deriv^  chiefly  from  certain  enumerat- 
ed fees,  commissions,  and  allowances,  to  which 
has  been  added  a  prescribed  sum,  called  salary, 
and  which  is  much  less  than  the  comi>ensation 
to  which  the  officer  is  entitled.  Provision  for 
such  fees,  commissions,  and  allowances  was 
first  made  by  the  act  of  the  31st  of  July,  1789, 
which  also  allowed  to  collectors  certain  propor- 
tions of  fines,  penalties,  and  forfeitures.  1  Stat. 
atL.64. 

More    permanent    provision,   however,    was 
made  by  the  act  of  the  18th  of  February,  1793, 
by  the  act  to  regulate  the  collection  of  duties 
on  imports  and  tonnage,  passed  on  the  2d  of 
March,   1799,  and   by   tiie    compensation    act 
passed  oa  the  same  diEiy.   1  Stat.  316,  027,  786. 
By  these  several  acts,  certain  enumerated 
fees  and  commissi<ms  are  made  payable  to  col- 
lectors.   They  are  also  entitled  to  certain  pro- 
portions of  fines,  penalties,  and  torf eitures.  Ac- 
curate accounts  were  required  to  be  kept  by 
them  of  all  fees  and  efficient  emoluments  by 
them  received  and  of  all  expenses  for  rent,  fuel, 
stationery,  and  clerk  hire,  which  they  were  re- 
quired annually  to  transmit  to  the  eomptroller 
309*]  of  the  Treasury;  *but  they  were  allowed 
to  retain  to  their  own  use  the  whole  amount  ot 
emolument  derived  from  Uiat  source,  without 
any  limitation.    MaTimum  rate  of  compensa- 
tion was  first  prescribed  by  the  act  of  the  30th 
of  April,  1802  (2  Stat  at  L.  172).    That  limit 
waa  $5,000,  and  it  was  applicable  to  all  col- 
lectors. 

By  that  act  it  was  provided  that,  whenever 
the  annual  emoluments  of  any  cc^lector,  after 
deducting  the  expenses  incident  to  the  <^ce, 
amounted  to  more  than  $5,000,  the  surplus 
ahould  be  accounted  for  and  paid  into  the  treaa- 
oiy.     2  Stot.  at  L.  172. 

Further  regulations,  aa  to  fees,  commissions, 
other  em^uments,  and  salaries,  were  made  by 
the  act  of  the  7th  of  May,  1822,  as  therein  pr^ 
scribed. 

One  of  those  ropilations  was,  that  whenever 
the  emoluments  of  any  collector,  for  seven  enu- 
merated ports,  after  deducting  the  necessary 
expenses  mddent  to  the  office,  should  exceed 
$4,000,  the  excess  should  be  paid  into  the  Treas- 
ury for  the  use  of  the  United  States.  By  the 
10th  section  it  was  also  provided  that,  when- 
erer  the  emoluments  of  any  other  collector  of 
the  customs  should  exceed  $3,000,  after  deduct- 
ing such  expenses,  the  exeess  should  be  P|ud 
into  tiie  Treasury  for  the  same  purpose.  They 
were  also  required  to  account  to  the  Treasury 
for  all  emoluments  and  for  all  expenses  inci- 
dent to  their  offices,  and  those  accounts  were  to 
be  rendered  upon  oath.  Neither  of  the  two  last- 
mentioned  acts  extended  to  fines,  penalties,  and 
forfeitures.  3  Stat.  695.  Under  that  act, 
$3^000  was  the  maximum  which  oould  be  al- 
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lowed  to  the  office  held  by  the  defendant;  and 
it  is  conceded  by  his  counsel  that  it  remained 
in  full  force  to  the  time  when  the  additional 
compensation  acts  before  mentioned  were 
passed.  Large  additions  had  been  made  to  the 
free  list  by  fiie  tariff  act  of  the  Uth  of  July, 
1832,  and  the  rate  of  duties  on  imports  so  far 
reduced  that  the  sources  of  emolument  to  col- 
lectors would  not  yield  sufficient  to  give  them 
aa  adequate  ccHnpensation.  To  supply  that  de- 
ficien<7,  those  additional  compensation  acta 
were  passed.  Mudh  reliance  is  placed  b^  the 
oounsei  of  the  defendant  upon  *the  last- 1.- dlO 

Sroviso,  which  appears  in  nearly  the  sattie  iDtm 
1  several  of  the  acts.  Take,  iot  example  ttis 
one  in  the  act  of  the  7th  of  July,  1838,  wlftA 
is  the  act  that  was  subsequently  made  pen9»* 
nent.  It  provides  that  no  collector  shall  r^ 
ceive  more  than  $4,000.  That  sum  ia  the  maxi*> 
mum  rate  of  compensation  allowed  to  colleotoaa 
of  the  enumerated  ports  in  the  act  of  the  7tk 
of  May,  1822;  and  inasmuch  as  the  limit  ci 
$3,000,  therein  prescribed  as  applicable  to  the 
nonenumerated  ports,  was  not  reproduced  in 
the  new  provision,  it  is  insisted  it  was  repealed, 
so  that  every  collector,  whether  of  the  enumer- 
ated or  nonenumerated  ports,  ma}'  now  claim 
to  receive  an  annual  compensntion  of  $6,000 
from  the  sources  of  emolument  recognized  by 
that  act,  provided  his  office  yields  that  amount, 
aft^  deducting  the  necessary  expenses  incident 
to  the  office.  To  that  proposition  we  cannot  aar 
sent.  On  the  contrary,  when  we  look  at  tha 
language  of  the  new  provision  in  connection 
wil^  that  of  the  prior  law,  and  consider  the 
mischief  that  existed,  the  remedy  provided,  and 
the  true  reason  of  the  remedy,  we  are  neces- 
sarily led  to  a  different  conclusion.  Commer- 
cial porta,  where  the  revenue  is  collected,  were 
divioed  by  the  prior  law,  so  far  as  respects  the 
comp^isation  of  colleetors,  into  two  classes, 
enumerated  and  nonenumerated.  Collectors  of 
the  seven  enumerated  ports  might  receive  an 
annual  oompensati<m  of  $4,000,  provided  their 
respective  offices  produced  that  amount,  after 
deducting  the  necessary  expenses  incident  to 
the  offices,  from  all  the  sources  of  emolument 
recognized  and  prescribed  by  the  existing  laws. 

On  the  same  principles,  and  subject  to  the 
same  conditions,  the  collectors  of  the  nonenu- 
merated ports  might  receive  an  annual  compen- 
sation of  $3,000.  No  one  could  receive  more 
than  that  sum,  and  his  lawful  claim  might  be 
much  less. 

Ten  years'  experience  under  that  law,  prior 
to  the  passage  of  the  tariff  act  of  the  14th  of 
July,  1832,  had  witnessed  but  few  complaints 
respecting  the  classification  of  the  ports,  or  the 
standard  of  compensation  to  collectors  of  cus- 
toms, and  had  called  for  no  important  altera^ 
tion  in  the  laws  upon  that  subject. 
'Throughout  that  period  the  rates  of  du-  [*311 
ties  on  imports  were  high,  and  nearly  every  ar- 
ticle of  consumption  imported  from  other  coun- 
tries was  taxed.  Change  of  policy  in  that  be- 
half, as  carried  out  in  the  legislation  of  the 
succeeding  vear,  affected  the  emoluments  of  col- 
lectors, and  reduced  the  amount  of  net  income 
from  the  sources  of  their  emolument  below  the 
standard  of  a  reasonable  compensation.  To 
remedy  that  mischief,  and  restore  their  com- 
pensation to  what   it  would  have  been  if  no 
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change  had  taken  place,  was  the  purpose  for  customary  storage  and  charges  and  the  interest, 
which  those  additional  compensation  acts  were  Public  stores  were  accordij^ly  rented;  and  as 
passed.  They  had  the  effect  to  change  the  basis  the  business  increased,  the  storage  received  by 
of  computation,  so  as  to  augment  the  estimated  the  collector  from  the  importers  exceeded  the 
net  income  from  the  authorized  sources  of  emol-  amoimt  paid  to  the  owner  of  the  stores,  and 
ument  to  what  it  would  have  been  if  the  tariff  there  was  no  law  requiring  collectors  to  account 
act  had  not  passed ;  but  they  were  not  intended  for  the  excess,  whicn  was  retained  by  the  col- 
to  make  any  change,  either  in  the  sources  from  lectors  to  their  own  use,  and  went  to  swell  the 
which  the  emoluments  were  derived,  or  the  amount  of  their  compensation, 
maximum  rate  of  compensation.  Mention  was  To  correct  that  supposed  abuse,  the  act  of 
made  of  the  largest  maximum  prescribed  in  the  the  3d  of  March,  1841,  was  passed.  By  that 
prior  law,  not  with  any  view  to  repeal  or  modi-  act,  every  collector  was  required  to  render  a 
fy  the  other,  which  was  appficable  to  the  non-  quarter-yearly  accoimt  in  addition  to  the  ac- 
enumerated  ports,  but  to  exclude  the  conclusion  coimt  previously  directed  by  law.  That  addi- 
that  it  was  the  intention  of  the  provision  to  in-  tional  account  as  prescribed  in  the  act>  was  to 
crease  the  compensation  of  the  collectors  of  the  include  all  sums  collected  or  received  from  fines, 
principal  ports  beyond  what  it  would  have  been  penalties,  or  forfeitures ;  or  for  seizure  oi 
if  the  free  list  had  not  been  augmented,  and  *goods,  wares,  and  merchandise ;  or  upon  [*313 
there  had  bem  no  diminution  in  the  rates  ot  compromises  made  upon  seizures;  or  on  ae- 
duties  on  imports.  count  of  suits  instituted  for  frauds  against  the 
Suppose  there  was  nothing  in  the  language  revenue;  or  for  rent  and  storage  of  goods, 
of  the  act  to  qualifv  the  provision,  and  nothing  wares,  and  merchandise,  which  were  stored  in 
in  the  history  of  the  legislation  upon  the  sub-  the  public  stores,  and  for  which  a  rent  waa  paid 
ject  to  aid  in  the  exposition;  still  we  would  not  beyond  the  rents  paid  by  the  collector.  As  orig- 
think  it  so  clearly  mconsistent  with  the  prior  inally  framed,  the  provision  required  the  col- 
law  as  to  operate  as  a  repeal.  Repeal  by  im-  jector,  in  case  the  sums  received  by  him  from 
plication,  upon  the  ground  that  the  subsequent  ^^  ^hose  sources  exceeded  $2,000,  to  pay  the 
provision  upon  the  same  subject  is  repugnant  ^^^  j^^  ^j^^  Treasury  as  part  and  parcel  of 
to  the  prior  law,  is  not  favored  in  any  case;  ^^^  y,jj^  „  ^^  ^{  ^^  in&oduoed, 
but  where  such  rep^l  would  operate  to  reopen  howe^rer,  it  was  ko  amended  and  changed  in  its 
accounts  at  the  Tr^jui^  Department  long  ^  ^^a^  ^j^il^  j^  ^till  directs  the  account 
since  settled  and  closed,  the  supposed  repug-  '^  -^ 


Bioce  sei^tieu  «ia  ciuucu,  i.ne  «,uppu««i  repuij-  ^  ^  rendered,  it  requires  no  part  of  the  money 

nancy  ought  to  be  dear  and  contooUmg  before  ^^^j^  ^^„  thoselources  to  be  paid  into  the 

li  "^A^-^^^  ^♦^y?  n^**,  ^?^'    ^1^  Ti^  Treasury  except  what  is  received ^^r  rent  and 

the  doctrine  substantiaUy  laid  down  by  this  ^^^age  as  aforesaid,  and  for  "fees  and  emolu- 

court  in  Wood  v    United  States.  16  Pet.  303;  ^^^„    jj^        collector  wa4i  required  to  ac- 

and  we  have  no  hesitation  in  reaffirming  it  aa  ^^^    ^^^    ,^   ^^    emolumente  by  previous 

*3^iWfwiz?i:.^:i^^^^  i^Lri^^^s^ecL^t^^^^^ 

All  of  th^  additional  compensation  aoto  are  ?o**>fj)K  ^^^^  for  that  part  of  the  section  direct- 

in  pari  materia  with  the  several  acts  prescrib-  »"«  Y^^  payment  of  the  excess  into  the  Treas- 

ing  the  sources  of  emolument,  and  the  whole  ^^y  to  operate  upon,  except  the  sums  received 

must   be   construed  together.    When  they  are  ^^^  rent  and  storage. 

so  considered,  ther»  is  no  such  repugnancy  as  ^7  ^®  *rue  construction  of  the  aet»  there- 
is  supposed  by  the  defendant.  Collectors,  as  ^ore,  every  collector  is  required  to  indude  in 
before,  were  still  required  to  render  an  accoimt;  his  quarter-yearly  account,  as  directed  in  the 
and  the  new  provision  expressly  provides  that  first  part  of  the  secticm,  all  sums  reodved  by 
no  officer  shall  receive,  under  that  law,  a  great-  him  for  rent  and  storage  of  goods,  wares,  and 
er  annual  salary  or  compensation  than  was  paid  merchandise,  stored  in  the  public  stores,  for 
to  him  for  the  year  the  before-mentioned  tariff  which  rent  is  paid  b^ond  the  rents  paid  by 
act  was  passed.  him  as  collector;  and  if,  from  such  accounting, 

2.  Having  disposed  of  the  proposition  chiefly  the  aggregate  sums  received  from  that  source 
relied  on  by  the  defendant,  we  come  now  to  exceed  two  thousand  dollars,  he  is  directed  and 
consider  the  second  question  presented  for  de-  required  to  pay  the  excess  Into  the  Treasury, 
cision.  That  question  cannot  be  understood  g^  ^^^t  and  parcel  of  the  public  money.  When 
without  referring  to  previous  l^dation  upon  ^^^  g^^g  g^  received  from  that  source  in  any 
the  subject,  and  the  practice  that  had  grown  ^^  ^^^^  i^  ^j^^  aggregate  exceed  $2,000,  he 
up  under  it  Importers  were  allowed  by  the  '  ^^^^  ^^^  ^hole  to  his  own  use;  and  ill  no 
act  of  the  14th  day  of  July,  1832,  to  place  cer-  -^  ,  ,  ^  ^wi:«^  f^  ,>«^  ;«4.^  *i,^  T,i«-,„  -«„ 
tain  goods  in  the  public  stores,  liider  bond,  at  ,^«  *»  ^f  ?uj^^.  C^nnH  f h^JSST^  ^ 
their  own  risk,  Without  paying  the  duties,  ^^l"?  ^V^  theexcess  beyond  the  $2^. 
Duties  on  goods  so  stored  Weii  required  to  be  J^^  «  msisU^,  in  one  of  the  printed  arguments 
paid  one  half  in  three  months,  and  the  other  ^}f  »"  *^"  <»f«»  that  the  act  now  under  con- 
half  in  six  months;  but  while  the  goods  re-  sideration  has  the  effect  to  rep^  the  maximum 
mained  in  the  public  stores,  they  were  subject  prescribed  in  the  prior  act,  and  that  every  col- 
to  customary  storage  and  charges,  and  to  the  lector,  under  this  act,  is  entitled  to  $6,000  sa 
payment  of  interest  at  the  rate  of  six  per  cent,  'an  annual  compensation,  provided  the  [♦314 
Goods  thus  deposited  might  be  withdrawn  at  office  yields  that  sum  from  all  the  sources  of 
any  time,  in  whole  or  in  part,  by  paying  the  du-  emolument,  including  rent  and  storage.  Col- 
ties  on  what  were  so  recalled,  together  with  lectors  of  the  enumerated  ports  andoubtedlj 
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mMj  r«edve  (4,000  from  Ow  sources  of  etnolu-  EJOIA  B.  C.  THOMPSON  and  Williun  0.  W, 

ment  reoognized  in  the  act  of  the  7tb  of  Hay,  White,  Plfft.  m  Srr., 

1822,   and  they  may  alu>  receive  92,000  from  v. 

rente  and  itorage.     Those  two  iuniB  are  equal  RICHARD  ROE,  ea  Asm.  Jane  Carroll,  Marlk 

to  the  new  maximum  rate  created  by  the  act  C.  Fitzhugh,  Anne  C,  Carroll,  Sarah  Nichol- 

nnder   oonsideration,   which   providee   that   no  eon,    Rebecca    Carroll,    Henry    May    Brent, 

collector,   under   any  pretunee   whatever,   shall  DanT    H.    Fitihugh    and    Catharine  D„  bia 

receive,  hold,  or  retain,  more  than  je,000  per  Wife,  Deviteea  of  Dani  Carroll,  of  Dudding- 

year,  including  all  conuniasioi:ii  for  duties,  and  ton,  Deceaaed. 
all  feea  for  ttora^,  or  fees,  or  emolument!,  or 

anj  other  eommisaiona  or  salaries  which  are  (Bm  8.  C.  ii  How.  432-<llt.> 
DOW  allowed  and  directed  b^  law.     But  it  U 

quite  clear  that  there  is  nothing  in  the  act  bar-  fole  of  tandi  for  taxet  in  Wathingtoti  city — 
ing   the  slightest  tendency   to   show   that  the  not  nenmsary  to  eahauat  personal  property 
prior  act  is  repealed,  so  far  as  it  is  applicable  ^ml — laohea — poicer  to  tell  i»  from  Congrett 
to  the  collectors  of  the  nonenumerated  porta.  — ordinance*. 
No  new  maximum  is  fixed  to  their  compensa- 
tion, and  there  ii  not  a  word  in  the  new  pro-  B;  tbe  chartei  of  1820,  ot  WaiblcstoD  cirr,  aa 

wrio.  ii,c»iia.t«ii  with  th.  loih  lectioi.  oi  ih.  s's;'?.5j,gVt».°«'S"(  Ji.mp".^  s:fe 

prior  act.  taiea.  that  the  peraonaJ  estate  of  tke  owner  shoaM 

To  ..pp™.  ih.i  ih.  ,„  „.d™  .ppu;.  "SSf."E'Z".'.Si;°S"!'bM%r..,..^ 

U)  the  eolleetors   of   the   nonenumerated  porta  the  prnMsalon,  paid  tbe  taiea.  bolLi  and  made  tsId- 

woold  be  to  impute  an  aheurdity  to  the  act,  ■l>le  Improrementa  en  tha  lot,  la  the  presfDce  of 

for  the  reason  that  under  no  possible  sUte  of  "'ti;3™''mdr''irr''c^.t^^"V°JSJt'of   Justice 

tilings  can  anch  collectors  lawfully  retain,  hold,  sbonld  be  Dnwilltns  to  exercise  anj  Jnillclal  tsxena- 

or   receive  more  than   »6,000  as  their  annual  J,2„i"  '£[t*i'Jl"„'.Ki  i!.";^-«*;;'ii^*  .'im'S*' 

,                               .,        ,'          „  .,                      ,  owners  nave  been  so  siow  to  question  Its  vailaltj. 

salary  or  compensation,  from  all  the  sources  of  Tbe  power  to  »!1  the  lands  for  taxes  Is  to  it 

emolument   recognized   and   prescribed   by   the  'oond  In  the  acts  of  Couiress,  not  In  tbe  ordlnaneea 

two  acts.     It  may  be  «5.000  or  it  may  be  much  "^^l  'Zu"^Ta,lO,^r  Increase  nor  'var.  It   nor 

less  than  93,000,  according  to  the  state  of  the  impose  anip  terms  or  coodltlons,  which  can  effect 

importations    and    the    amount  received   from  Snfmrid^  &  Oie' sSitt""''  '           '"*  '""''°'"' 

rent  and  storage.  Tbs  porchastr  ot  a  u'l  tltis  Is  not  bound  to  In- 

3.  It  only  remains  to  apply  the  piineinleB  anlre  further  than  to  know  that  the  sale  has  been 

.lr«ulr  uirUinri,  in  o,d„  t,  diiito,  tb.  KS,  VKiWt'"  '"'"•■'■'"  ■"  "«  """" 

third  question  presented  for  decision.     Colleet-  Tbe  Instmctlons  or  directions  flven  bj  tbe  cor- 

„.  of  Ih.  .»,»,m.r.trf  pon.  mr  ,«..,^  j.  SaSn-VSt^S'  .SS  Sf  a.'Stl."'"  " 
an  annual  compenaation  for  their  services,  the 

aum  of  »3,000  from  the  sources  ot  emolument  irgucd  Mar,  SO,  I860,   Dtoided  Apr.  IS,  1860. 
recognized  and  prescribed  by  the  act  of  the  7th 

of  May,   1822,  provided  their  respective  offices  jx  ERROR  to  the  Circuit  Court  of  the  United 

yield  that  amount  from  those  sources,  after  de-  i    States  for  the  District  of  Columbia, 

ducting  the  necessary  expenses  incident  to  the  xliis  is  an  action  ot  ejectment  brought  in  th« 

ofDce.  and  not  otherwise;  and  in  addition  there-  court  below   in   the  name   of   the   deviseee   ot 

to  they  are  also  entitled  to  whatever  sun  or  Dnniel   Carroll,  ns  lessors  of  the  plaintiff,  to 

816*]  sums  they  may  receive  forrraitand 'stor-  recover  a  certain  lot  in  the  city  of  Washington. 

age.  provided  the  amount  does  not  exceed  t2,-  Tlie  jury  found  for  the  plaintitT.   Judgment 

000;  but  the  excess  b^ond  that  sum  they  are  wns  rendered  on  their  verdict  for  him,  subject 

expressly  required  to  pay  into  the  Treasury,  as  to  the  defendant's   exceptions  to  the   instrac- 

part  and  parcel  ot  the  public  money.  tions  of  the  court. 

Charges  against  the  defendant  for  rent  and  The  point  at  issue  here  is  stated  in  the  opin- 

storage  must    be    settled    in    accordance  with  ion  of  the  court. 

these  principles.     It  follows  that  the  instrue-  Uessrt.  Ota.  E.  Badcer  and  J.  M.  Car- 

tion  given  by  the  presiding  justice  was  errone-  "^-  *•"■.  ^^^  plamtiff  m  error :          ,       ^  ^^ 

ous;   and  we  also  think  that  the  first,  second.  The  principal  question  in  the  «se  is  whether 


and' fourth. prayers   for  ^struction   ought   t^  If^^o"  *tnd^\7thrcar''^f*l'l2^'r^^^^^^^^ 

have  been  given  to  the  jury^  eondition  to  the  validity  of  the  sale  of  unim- 

Siiils  were  also  instituted  agauist  the  sure-  ^„^  ,^„j  ^^^  ^^       ^[^^^  ^^^      ^      ^ 

ti«.  of  the  defendant.     Judgment  w"  «\t«red  ^f   ^^^^  „^„  should  have  been  exhausted  by 

in  the  court  below  tor  the  respective  defendants  digtress. 

in   those  suits,   and   the  causes  were  removed  j    x|,e  construction  of  the  charter  upon  the 

into  this  court  by  writ*  of  error,  sued  out  by  cmestion  above  sUted. 

the  plaintiffs.     Those  causes  were  submitted  at  a.  By  the  10th  section  of  the  charter  of  1820 

the  same  time  with  the  one  just  decided.   They  (3    Stat    680),    "real   property,   whether   im- 

depend  upon  the  same  principles,  and  must  be  proved  or  unimproved,  might  be  sold  for  taxes." 

disposed  ot  in  the  same  way.  rhe   only   restriction   was   in   the   provi^^o    (p. 

Tha  judgment  of  the  Circail  Court  i«,  lAere-  S90),  "that  no  sale  sliall  be  made  in  pursuance 


fort,  reneritd  in  each  of  the  thre* 

Ihr   respfctire  collet  are  remanded,  with  direo- 


NOTE. — Bair  of  lamUt  for  to 
eirA  the  itiitutt,  Htceiiaru—i 
feytOD,  4  L.  ed.  U.  B.  618. 
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of  this  sect  ion,  of  any  improved  property  where- 
on there  is  personal  property  of  sufficient  value 
to  pay  the  said  taxes." 

By  the  12th  section  (p.  590),  power  is  given 
to  collect  taxes  by  "distress  and  sale  of  the 
goods  and  chattels  of  the  person  chargeable 
therewith." 

Both  these  sections  contemplated  that  the 
property  should  be  assessed  to  the  true  owner. 
The  10th  section  distinguished  the  term  of  no- 
Uoe  required  between  resident  and  nonresident 
owners.  The  12th  section  subjected  to  the  pay- 
ment of  taxes,  the  "goods  and  chattels  of  the 
person  chargeable  therewith." 

No  person  could  be  "chargeable"  with  the 
taxes  except  by  their  being  assessed  to  him. 
Tlie  corporation  charged  by  assessm^it. 

These  provisions  were  foimd  to  be  practically 
inefficient  for  the  collection  of  taxes.  It  was 
absolutely  necessary  that  the  corporation 
should  be  relieved  from  the  duty  of  ascertain- 
ing the  true  owner,  and  assessing  the  land  to 
Mm.  Accordingly,  the  act  of  Congress  of  1824 
(4  Stat.  75),  supplementary  and  amendatory 
to  the  act  of  1820.  was  passed. 

By  its  Ist  section,  the  provisions  of  the  act 
of  1820,  so  far  as  "inconsistent  with  the  pro- 
visions of  this  act,"  are  repealed. 

By  its  2d  section,  it  is*  provided  that  "no 
sale  of  real  property  for  taxes  hereafter  made, 
shall  be  impaired  or  made  void  by  reason  of 
such  property  not  being  assessed  or  advertised 
in  the  name  or  names  of  the  lawful  owner  or 
owners  thereof." 

The  same  section  abolished  the  distinction 
between  residents  and  nonresidents  in  respect 
to  the  advertisement,  and  prescribed  a  uniform 
term  in  all  cases,  irrespective  of  ownership. 

Hie  provisions  of  the  act  of  1820,  requiring 
the  corporation  to  ascertain  the  person  charge- 
able with  the  taxes,  was  inconsistent  with  the 
provision  of  the  act  of  1824,  which  made  it 
unnecessary  to  assess  the  property  of  the  "law- 
ful owner  or  owners  thereof;"  and  therefore 
the  former  were  repealed. 

The  effect  of  the  act  of  1824  was  to  author- 
ise the  corporation  to  proceed  in  rem,  the  tax 
beiiu;  assessable  directly  and  exclusively  upon 
the  lands,  and  not  to  any  person. 

This  is  understood  to  be  the  construction 
upon  which  this  court  proceeded  in  Holroyd 
V.  Pumphrey,  59  U.  S.  (18  How.)  69,  where  this 
oourt  declared,  in  effect,  that  imder  the  charter 
of  1824  it  was  immaterial  to  what  person,  or 
wliether  to  any  existing  person,  the  land  was 


It  would  seem  to  be  hardly  defensible  to  as* 
sert  that  there  being  but  one  assessment,  and 
that  being  sufficient  to  pass  the  land  irrespect- 
ive of  the  true  o\*Tier8hip,  there  is,  neverthe- 
less, to  be  included  to  the  corporation  anothei 
assessment  ascertaining  "the  person  chargeable 
with  the  taxes,  so  as  to  compel  a  resort  to  the 
personalty,  or  otherwise  to  avoid  the  sale. 

In  our  apprehension  the  changes  in  the 
amended  charter  of  1S24  are  conclusive  of  the 
matter,  even  if,  by  the  true  construction  of  the 
duurtcr  of  1820,  it  was  imperative  that  recourse 
should  be  first  had  to  the  goods  and  chattels  of 
the  first  o^^'ner. 

But  was  such  preliminaiy  recourse  required 
bv  the  act  of  1820  iUelf  T    It  is  submitted  that 

sas 


it  was  not.  Nor,  in  the  multitude  of  tax  titles 
which  have  been  tried  in  the  court  below,  was 
the  point  ever  suggested,  until  the  present  case 
in  1857. 

The  whole  argument  in  its  support  depends 
upon  the  assumption  that  the  language  <»  the 
12th  section,  declaring  that  "the  person  or  per- 
sons appointed  to  collect,"  etc,  "shall  have  au- 
thority to  collect  the  same  by  distress  and  sale 
of  the  goods  and  chattels  of  the  person  charge- 
able therewith,"  if  mandatory  upon  the  cc^po- 
ration,  requiring  a  distress  in  all  instances. 
This  is  assumed  because  of  the  well-settled  law 
that  in  certain  cases  the  word  "may"  and  oUier 
equivalent  expressions  will  be  construed 
"must,"  in  order  to  give  effect  to  the  intention 
of  the  legislature;  as  in  Mason  v.  Fearson,  9 
How.  248. 

But  is  this  such  a  case! 

In  Mdson  v.  Pearson,  9  How.  248,  the  char- 
ter had  provided  for  the  sale  of  one  lot,  to  pay 
the  taxes  on  all;  and  this  court  held  that  the 
corporation  was  bound  to  exercise  tiie  power  so- 
conferred;  and  that^  the  first  two  lots  having: — 
produced  more  than  enough  to  pay  the  taxes  oiw 


the   whole,   the   subsequent   sales   were   void^^ 
This  is  not  at  all  analogous  to  the  present 
which  is  that  of  the  express  grant  of  oo-ordi 
nate  remedies  to  be  cxerdsed  optionallr.    T\t 
sale  of  one  lot  for  the  taxes  due  on  all  th 
owned  by  the  same  person,  instead  of  unneoes 
sarily  selling  them  all,  each  for  its  own 


is  manifestly  for  the  benefit  of  the  owner;  but 
is  it  manifestly  for  his  benefit  that  the  sum- 
mary remedy  of  a  distress  warrant  riiall  be 
plied  to  his  household  furniture,  rattier  tl 
that  a  vacant  lot  lying  in  commonB  shall 
sold! 

This  precise  matter  has  been  adjudicated 
the  supreme  court  of  New  Jersey,  in  the 
of  Martin  v.  Carron,  2  Dutch.  230.  There 
clauses  in  the  charter  of  Newark  were  identicaT 
with  those  in  this  charter  of  1820.  This 
objection  was  taken.  But  the  court  held  tha^^  "^ 
"the  remedies  are  co-ordinate.  It  is  not  neces-^^S' 
sary  that  the  goods  and  chattels  of  the  ownec  ^^sr 
or  occupsmt  of  the  lot  be  exhausted  before  pi 
ceedin^  against  the  land." 

[Points  2  and  3  of  the  counsel  for  the  ph 
tiff  in  error  related  to  the  construction  of  th 
ordinance  of  the  corporation;  but  as  the 
held  that  these  ordinances  could  not  affect  tl 
power  to  sell  the  land  for  tsxes,  they  are  omil 
ted  as  immaterial.] 

Messrs.   J.   Marbiiry,   W.  Redia,   Smm 
Tyler,  and  B.  J.  Brent,  for  the  defendant 
error : 

After  citing  and  quoting  from  the  sections 
the  acts  of  Congress,  and  the  ordinances  of 
corporation  bearing  upon  the  Question  at  iss' 
the  counsel  said :   Was,  then,  tne  instruction 
given  by  the  court  below,  and  excepted  to 
the  defendants,  right! 

It  was  urged  by  the  defendants  that  it 
discretionary  with   the  corporation   and  th^'" 
officers  to  take  and  sell,  either  unimproved  res/ 
property  or  the  personal  property  of  the  owner, 
for  the  taxes;   on  the  contrary,  the  plaintiff 
urges,  and  now  submits,  that  under  the  10th  and 
12th  sections  of  the  charter  of  1820,  there  is  bo 
discretion  in  the  corporation  or  collector:  but 
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that  it  is  mandatory  upon  them,  under  the  pro- 
visions of  that  act,  first  to  take  the  personal 
property  of  the  owner  possessed  by  him  within 
the  corporation  for  the  taxes  claimed^  before 
resorting  to  his  real  estate. 

The  10th  and  12th  sections  of  the  charter  of 
1820  relate  to  the  same  subject,  and  must  be 
taken  together.    The  10th  section   (which  au- 
thorizes the  sale  of  real  property)  is  not  inde- 
pendent, but  must  be  construed  in  connection 
\iith  the  12th  section,  which  provides  for  the 
seizure  and  sale  of  the  goods  of  the  owner ;  and 
thus    taken   and   construed,  the   two    sections 
mean  that  if  the  owner  of  the  real  property  has 
personal  property  upon  the  premises,  or  any- 
where else  in  his  possession  within  the  corpo- 
rate limits,  sufficient  to  pay  the  taxes  claimed, 
it  shall  be  taken  for  them,  and  the  real  prop- 
erty, whether  improved  or  unimproved,  saved 
from  sale  therefor.    Tlie  taxes  to  be  collecte<I 
were  those  wfaidi  should  be  ''imposed  by  virtue 
of  the  powers  granted  by  the  act."    1  he  taxes 
which  the  act  authorized  to  be  imposed  were 
taxes  on  imimproved  as  well  as  improved  lots. 
And  all  the  taxes  so  imposed  on  all  descriptions 
of  property  were,  by  the  terms  of  the  act,  to  be 
collected  out  of  the  goods  of  the  persons  charge- 
able with  the  tax.    The  person  appointed  to 
collect  any  tax,  by  virtue  of  the  powers  granted 
by  this  act,  shall  have  authority  to  collect  the 
same  bv  distress  and  sale  of  the  goods  and  chat- 
tels  of  the  person  chargeable  therewith.     If 
he  had  goods  upon  the  property  on  which  the 
tax    was    imposed,  they  were    to    be    taken 
there.     If  he  had  no  goods  thereon,  but  pos- 
sessed them  elsewhere  within  the  corporate  lim- 
its, it  was  not  meant  that  the  real  property  upon 
which  the  tax  was  imposed  should  be  sold,  but 
that  goods  should  be  taken  wherever  they  were 
found  in  his  possession  withm  the  jurisdiction 
of  the  corporation.    It  is  the  same  as  to  both 
descriptions  of  property,  improved  and  unim- 
proved— ^taxes  are  imposed  ^ually  upon  both, 
''by  virtue  of  the  same  act,"  and  are,  as  to 
both,  to  be  alike  collected  in  the  same  way  out 
of  the  goods  of  the  person  chargeable  with  the 
tax.     Ae  real  property  might  be  resorted  to. 
In  the  contingency  of  there  being  no  personal 
property;  but  not  "until  all  the  other  means  of 
eollection  prescribed  in  the  act"  had  been  tried 
and  failed.    The  12th  section  may  be  read  as  a 
further  proviso  to  the  previous  10th  section. 
And  the  2d  proviso  of  the  10th  section,  as  to  im- 
proved property,  may  be  considered  to  have  been 
inserted  merely  from  abimdance  of  cfcution  as 
to  that  particular  description  of  property,  and 
not  as  any  restriction  upon  the  duty  required 
in  the  12th  section,  viz.,  to  take  goods  for  all 
taxes  imposed  by  virtue  of  the  act,  wherever 
the  party  possessed  them  within  the  corporate 
limits.    The  12th  section  of  itself  was  sufficient 
to   protect  both  descriptions  of  property,  im- 
proved as  well  as  unimproved.    This  construc- 
tion produces  harmony  and  protects  all  the  real 
property  from  sale,  where  tne  owTier  possessed 
personal    property    sufficient    for    the    taxes 
claimed  within  the  corporation,  which  the  col- 
lector could  find ;  and  which,  when  taken,  would 
be  protected  from  replevin  by  the  last  clause  of 
the   12th  section.     It  effects,  it  is  submitted, 
the  intent,  and  secures  the  rights  of  all  par- 
ties, the  corporation  as  well  as  the. citizen; 
22  How. 


wliereas,  a  contrary  construction,  limiting  the 
protection  from  sale  to  the  improved  property 
only,  would  leave  the  unimproved  exposed,  al- 
though the  owner  might  have  abundant  personal 
property  for  all  the  taxes  claimed,  and  would 
violnto  the  intent. 

Similar  sections  of  the  act  of  Congress  of  the 
14th  of  July.  1708.  to  lay  and  collect  a  direct 
tiix,  were  thus  placed  together  and  construed  by 
this  court  in  the  case  of  Parker  v.  Rulers  Lea- 
sec,  9  Crnncli,  C7. 

The  policy  of  the  law  .'xas  ever  been  to  make 
the  personal  estate  the  primaiy  fund  for  the 
payment  of  debt,  and  especially  of  incumbrances 
and  charges  for  taxos.  The  authorities  are  nu- 
merous; but  in  addition  to  Parker  v.  l{ule*9 
Lessee,  and  the  act  of  Congress  of  1798,  refer- 
ence is  merely  made  to  Blackwell  on  Tax  Titles, 
pp.  205,  209-213;  Scales  v.  AvliSy  12  Ala.  617; 
the  tax  acts  of  Maryland,  1785,  ch.  83,  §  8, 
1797,  ch.  90,  5  1,  and  Mayor  of  Baltimore  v. 
Chase,  2  Gill  &  J.  376;  all  going  to  esUblish 
that  personal  property  must  be  resorted  to  be- 
fore the  real  estate.  In  the  case  at  bar,  the  lot 
was  unimproved,  and  the  owner,  at  the  time  of 
the  sale,  and  at  all  times,  possessed  abundant 
personal  property.  The  fact  that  he  had  such 
was  known  to  the  corporation  and  its  officers; 
quantity,  value,  and  description,  and  the  par- 
ticular locality  where  to  be  found,  being  all  en- 
tered upon  their  own  books.  The  fact  that  he 
possessed  such,  and  that  the  collector  could 
have  taken  it,  is  found  by  the  jury. 

**Taking  the  whole  statute  together,"  there- 
fore, and  "looking  to  the  policy  required,"  the 
duty  to  take  sucii  personal  property  and  ab- 
stain from  sale  of  the  imimproved  real  prop- 
erty was  imperative  and  mandatory  upon  the 
corporation  and  collector  under  the  provisions 
of  this  charter  of  1820. 

Mason  v.  Fearson,  9  How.  248.  is  a  direct 
authority  in  support  of  the  view  that  it  was 
mandatory.  The  duty,  if  not  prtvisely  the 
same,  was  of  the  same  character  in  both  cases, 
and  the  words  are  equivalent. 

Upon  these  §§  10  and  12,  then,  of  tiic  charter 
of  1820,  alone,  and  independent  of  the  corpora- 
tion ordinance  of  July,  1824,  we  submit  tliat  it 
was  imperative  first  to  take  the  personal  prop- 
erty possessed  by  Mr.  Carroll  at  the  lime  of  the 
sale;  and  that  there  was  no  discretion  in  cor- 
poration or  collector  first  to  resort  to  the  un- 
improved real  estate. 

But  if  there  was  any  discretion  under  the 
charter  of  1820,  the  ordinance  of  July  3.  1824, 
taken  in  connection  with  those  sections,  places 
the  matter  beyond  all  doubt  as  to  the  duty  ot 
the  collector.  By  that  ordinance  the  corpora- 
tion, if  there  was  any  discretion,  made  their 
election  and  exercised  it. 

[Counsel  further  discussed  the  effect  of  this 
ordinance  of  July  3d,  and  the  claim  of  the  de- 
fendants, that  Carroll  gave  consent  to  the  cred- 
itors to  resort  to  his  real  estate  rather  than  his 
j-ersonal.] 

There  can  be  no  presumption  to  support  a 
tax  title,  or  in  favor  of  a  collector's  proer^ed- 
ings.  There  is  no  estoppel,  legal  or  etpiitaMe, 
in  its  favor  against  the  true  owner.  All  the 
substantial  and  esseniial  re<|uisites,  as  fixed  by 
law,  must  bo  proved. 

Especially  is  this  so  where  the  transiiction  is 
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recent,  and  the  possession  of  the  purchaser  un- 
der the  tax  deed  has  scarcely  exceeded,  as  in 
the  case  at  bar,  12  or  13  years. 

Early  v.  Doe,  16  How.  616;  Williams  v.  Pey- 
ton, 4  Wheat.  77;  Thatcher  v.  Powell,  6  Wheat. 
119;  Porter  v.  Whitney,  1  Me.  306. 

Some  remark  was  made  below  on  the  expres- 
sion in  the  charter  of  1820,  §  10,  in  relation  to 
the  tax  deed.  The  proper  explanation  of  this 
is  given  in  Lyon  v.  Hunt,  11  Ala.  315. 

The  general  principle  is  that  titles  derived 
under  tax  sales,  depend  on  a  strict  execution  of 
a  naked  power,  uncoupled  with  an  interest. 

Huhhell  V.  Welden,  H.  &  D.  Sup.  139;  Wil- 
liama  v.  Peyton,  4  Wheat.  77 ;  Early  v.  Doe,  16 
How.  618. 

The  act  of  1820,  ch.  104,  S  10  (3  Stat,  at  L. 
p.  589),  gives  the  corporation  of  Washington 
no  power  to  sell  real  estate  until  after  two 
years'  taxes  are  due  and  in  arrear ;  but  no  such 
limitation  is  found  in  regard  to  the  liability  of 
personal  property  for  taxes,  which  may  be  dis- 
trained on  and  sold  the  moment  they  are  as- 
sessed, and  upon  ten  days'  notice,  according  to 
the  12th  section  of  this  act. 

The  7th  section  of  the  act  of  1820  authorizes 
the  corporation  "to  lay  and  collect  taxes  upon 
the  real  and  personal  property  within  the  city." 

It  is  therefore  clear  that  Congress  looked  to 
the  personal  property  of  the  debtor  as  the  pri- 
mary fund  for  the  immediate  and  available  rev- 
enues of  tlie  city,  and  to  the  realty  as  only  sec- 
ondarily or  ultimately  chargeable. 

The  power  to  collect  taxes  by  distress  on  the 
goods,  etc..  is  compulsory,  and  not  optional,  on 
the  part  of  the  city. 

Mason  v.  Feareon,  9  How.  248;  Parker  y. 
Rule,  9  Cranch,  67. 

The  only  difficulty  is  occasioned  by  the  3d 
proviso  of  the  10th  section  of  the  act  of  1820, 
which  forbids  a  sale  of  improved  property 
whereon  there  is  personal  property  sufficient  to 
pay  the  taxes. 

An  argument  is  based  on  this  proviso,  to  the 
effect  that  recourse  need  not  be  had  to  personal 

groperty  primarily,  except  where  it  is  foimd  on 
nproved  real  estate;  but  we  consider  this  pro- 
viso as  merely  designed  to  subject  primarily  all 
personal  property  on  the  real  estate,  irrespect- 
ive of  its  o^vner8hip. 

The  corporation  of  Washington  had  the  right 
of  pursuing,  at  its  election,  either  the  remedy 
by  distress,  or  by  sale  of  unimproved  real  es- 
tate, and  this  is  held  on  the  authority  of  the 
adverse  case  cited  on  the  other  side. 
Martin  v.  Carron,  2  Dutch.  228. 
The  ordinance  of  July  3,  1824  (Rothwell's 
Laws,  p.  169),  is  a  conclusive  election  by  the 
city,  to  require  the  collector  to  exhaust  the  per- 
sonal effects  of  debtors,  before  adling  the  real 
estate. 

Mr.  Justice  Grler  delivered  the  opinion  of 
the  court: 

The  lessors  of  the  plaintiffs  below  claim  to 
recover  a  lot  of  ground  in  the  city  of  Washing- 
ton, the  title  to  which  was  admitted  to  have 
been  in  their  ancestor  in  1835.  In  that  year 
it  was  sold  for  taxes  by  the  corporate  authori- 
ties. The  plaintiffs  in  error  claim  through 
mesne  conveyances  of  the  tax  title. 
432*]  *The  lot  in  question  was  assessed  as  va- 
990 


cant  and  unimproved;  but  the  owner,  Mr.  Car- 
roll, resided  in  Washington  city.  He  owned  a 
large  number  of  unimproved  lots,  the  taxes  on 
which  amounted  to  $5,690.  He  had  personal 
property  in  and  about  his  house,  estimated  at 
between  five  and  six  thousand  dollars. 

On  the  trial  but  a  single  defect  was  alleged 
a^nst  the  tax  title,  which  raised  the  question. 
"Whether  upon  the  true  construction  of  the 
charter  of  1820,  as  amended  by  the  cliarter  of 
1824,  it  was  a  condition  to  the  validity  of  the 
sale  of  unimproved  lands  for  taxes,  that  the 
personal  estate  of  the  owner  should  have  been 
previously  exhausted  by  distress." 

The  court  instructed  the  jury:  **That  if  Car- 
roll resided  within  the  limits  of  the  corporation 
of  Washington,  and  had  in  his  possession  per- 
sonal property  sufficient  to  pay  all  taxes  due 
by  him,  which  might  have  been  seized  and  sub- 
jected to  distress  and  sale,  it  was  the  duty  of 
the  corporation,  through  their  collector,  to  re 
sort  first  to  such  personal  property;  which 
not  being  done,  the  sale  of  the  lot  in  question 
was  illegal  and  void." 

The  correctness  of  this  instruction  is  the  only 
question  presented  by  the  record  for  our  ooo- 
sideration. 

The  authority  granted  to  the  city  and  the 
mode  of  its  exercise  is  to  be  found  in  the  10th 
section  of  the  act  "to  incorporate  the  city  of 
Washington,"  passed  on  the  15th  of  May,  i82C 
(2  Stat,  at  L.  583).  It  provides  "that  real 
property,  whether  improvea  or  unimproved,  on 
which  two  or  more  years'  taxes  shall  have  re- 
mained unpaid,  may  be  sold  at  public  sale,  to 
satisfy  the  corporation  therefor:"  with  this 
proviso,  tliat  no  sale  "shall  be  made  in  pur- 
suance of  this  section  of  any  improved  property 
whereon  there  is  personal  property  of  suffidsnt 
value  to  pay  the  taxes,"  etc. 

It  is  the  obvious  intent  of  this  law  that  the 
thing  or  property  shall  be  held  liable  for  the 
tax  assessed  upon  it,  and  that  the  tax  is  a  lien 
in  rem,  which  may  be  sold  to  satisfy  it.    It 
seems  to  assume,  also,  that  the  property  should 
be  assessed  to  some  person  as  owner,  for  it  pro- 
vides for  a  longer  or  shorter  notice  by  adver- 
tisement, according  to  the  residence  of  the  oirn- 
er,  whether  in  or  out  of  the  district  or  of  the 
United  States.  Where  *the  owner  is  out  [*433 
of  the  jurisdiction  of  the  corporation,  the  m- 
sessment  can  impose  no  personal  liaJbility  on 
him.    But  where  he  resides  in  the  dty,  he  may 
be  considered  as  personally  liable  for  the  ttftf 
assessed  against  his  property  and  "charged  to 
him;"  and  though  not  liable  to  an  action  of 
debt,  the  12th  section  of  the  act  provides  tn 
additional  remedy  for  the  corporation.  Besides 
that  of  proceedings  in  rem,  under  the  provisions 
of  the  10th  section,  it  enacts  that  "the  person 
or  persons  appointed  to  collect  any  tax  imposed 
by  virtue  of  the  powers  granted  by  this  i^ 
shall  have  authori^  to  collect  the  same  by  dis- 
tress and  sale  of  the  goods  and  diatteU  of  the 
person  chargeable  therewith,"  etc 

The  act  of  May  26,  1824  <4  Stat,  at  L.  75). 
which  modifies  and  changes  some  iA  the  prof^ 
sions  of  this  act,  provides,  among  other  taingSi 
"that  no  sale  for  taxes  shall  be  void  by  reaeos 
of  such  property  not  being  assessed  or  adver- 
tised in  the  name  of  the  lawful  owner." 

Without  inquiring  whether  this  act  repeal* 
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the  12tb  seetion  of  the  previous  act  by  impli- 
eation,  it  shows  plainly  that  the  property  as- 
eeraed  is  considered  as  primarily  liable  for  tiie 
tax,  without  regard  to  ownership.  But  assum* 
iDff  that  the  owner,  residing  in  Washington,  is 
ftfll  personally  liable  for  taxes  assessed  on  his 
nDimproved  lots,  there  is  nothing  to  be  found 
in  this  law  that,  by  any  fair  construction,  re- 
<{uires  that  the  remedy  against  the  person  must 
be  exhausted  before  that  against  ths  property 
charged  with  the  tax  can  be  resorted  to.  It  is 
not  necessary  to  the  validity  of  the  assessment 
and  sale  of  the  property  taxed  that  the  name  of 
the  true  owner  be  ascertained.  The  collector, 
therefore,  cannot  be  bound  to  search  for  him,  or 
to  distrain  the  personal  property  of  one  who 
may  or  may  not  be  the  owner,  even  when  named 
as  such  in  his  assessment  list. 

The  remedy  given  by  the  12th  section  to  tht: 
corporation  is  co-ordinate  or  cumulative,  but  is 
not  imperative  as  a  condition  precedent  to  the 
exercise  of  the  authority  to  sell  the  property 
assessed.  It  is  a  power  conferred  on  the  officer, 
to  be  used  at  his  discretion — not  a  favor  to  the 
owner.     If  he  is  unable  to  pay  the  taxes  as- 
434*]  aessed  on  his  property,  it  may  not  *be  a 
very  desirable  measure   for   him  to   have  his 
household  furniture  distrained  and  sold  on  ten 
days'  notice,  when  the  remedy  against  his  land 
cannot  be  pursued  till  two  years^  taxes  are  due 
and  unpaid;  and  the  owner  has  then  two  years 
more  to  redeem  his  land  after  the  sale.    A  oon- 
Btruction  of  this  act  which  made  it  the  impera- 
tive duty  of  the  collector  to  distrain  the  per- 
sonal property,  mi^ht  be  ruinous  to  the  proprie- 
tor, and  aeprive  him  of  an  important  privilege. 
The  city  of  Washington  was  laid  out  on  an 
immense  scale.  But  a  very  small  portion  of  the 
lots  and  squares  were  improved  or  productive. 
Their  value  to  the  owners  was,  in  a  great  meas- 
ure, prospective,  while  the  present  burden  of 
taxes,  to  those  who  owned  large  numbers  of 
them,  was  oppressive.  As  we  see  in  the  present 
ease,  if  the  collector  had  levied  on  the  personal 
property  of  the  owner  for  the  taxes  eharaed  on 
nis  vacant  and  unproductive  lots,  it  would  have 
left  him  without  furniture  in  his  house  or  serv- 
ant to  wait  on  him.    Hence,  a  four  years'  delay 
was  to  him  a  valuable  privilege.    It  dem<m- 
strates,  too,  the  evident  policy  of  the  act  of 
Congress  in  not  compelling  a  sale  of  the  owner's 
personal   property  before    the    luids  charged 
«ould  be  sold.    In  (Georgetown  and  Alexandria, 
old  settled  towns,  where  the  lots  were  nearly  all 
improved,  and  yielding  profit  to  the  owners,  the 
statute  adopted  a  different  policy.    By  the  pro- 
viso to  the  8th  section  of  the  act  of  1824.  which 
applies  exclusively  to  those  towns,  the  collector 
is  not  permitted  to  sell  real  property  where  the 
owner  charged  with  the  tax  has  siidOSdent  per- 
sonal estate,  out  of  which  to  enforce  the  ooueo- 
tion  of  the  debt  due. 

The  case  of  Mason  ▼.  Feamm,  9  How.  248, 
htLB  been  urged  in  the  argument  as  an  example 
of  the  construction  of  this  statute,  which 
should  be  followed  in  this  case,  and  where  th*e 
word  "may"  is  construed  to  mean  "must."  But 
that  case  has  no  analogy  to  the  present.  It  is 
only  where  it  is  necessary  to  give  effect  to  the 
clear  policy  and  intention  of  the  Ic^slature  that 
such  a  liberty  can  be  taken  wfth  the  plain 
words  of  a  statute.  But  there  is  nothing  in  the 
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letter,  spirit,  or  poli^  of  thia  art  whidi  re- 
quires us  to  put  a  forced  construction  on  its 
language,  or  interpolate  a  provision  not  to  be 
found  therein. 

*In  this  cas^  the  owners  of  the  tax  [*436 
title  have  had  the  possession,  paid  the  taxes, 
built  and  made  valuable  improvements  on  the 
lot,  in  the  presence  of  the  n>rmer  owners,  for 
near  twenty  years.  That  which  was  of  com- 
paratively small  value  at  first,  has  now  become 
valuable.  Under  such  dreumstances,  a  court 
of  justice  should  be  unwilling  to  exercise  any 
judidal  ingenuity  to  forfeit  even  a  tax  title, 
where  the  former  owners  have  been  so  slow  to 
question  its  validity. 

The  counsel  for  the  appellees  have  endeav- 
ored to  support  this  instruction  of  the  court, 
by  reference  to  certain  ordinances  of  the  cor- 
poration, which,  among  other  things,  direct  the 
collector  to  levy  first  on  the  personal  property 
of  the  person  charged  with  the  tax,  unless  such 
person  shall  give  consent  in  writing  to  the  con- 
trary. This  direction  to  the  collector  is  a  very 
proper  one.  It  leaves  the  election  of  this  rem- 
edy  to  the  person  charged,  and  not  to  the  offi- 
cer. But  the  power  to  sell  the  lands  for  taxes 
is  to  be  found  in  the  acts  of  Congress,  not  in  the 
ordinances  of  the  corporation.  They  can 
ndther  increase  nor  vary  it,  nor  impose  any 
terms  or  conditions  (sudi  as  evidence  of  the 
owner's  election )«  which  can  affect  tJie  validity 
of  a  sale  made  within  the  authority  conferred 
by  the  statute. 

The  purchaser  of  a  tax  title  is  not  bound  to 
inquire  further  than  to  know  that  the  sale  ha% 
been  made  according  to  the  provisions  of  the 
statute  whidi  authorized  it.  The  instructions 
or  directions  given  by  the  corporation  to  thdr 
officers  may  be  right  and  proper,  and  may  just- 
ly be  presumed  to  have  been  followed;  but  the 
observance  or  nonobservance  of  them  cannot 
have  the  effect  of  conditions  to  affect  the 
validity  of  the  title. 

The  question  argued  by  the  oounsd  of  appd- 
lees,  tLoJn  bringing  up  uie  endless  oontroveroy 
as  to  the  terminus  a  quo,  in  the  computation  of 
time,  and  which  was  noticed  by  this  court  in  the 
case  of  Griffith  v.  Bogert,  18  How.  162,  is  not 
in  the  case  as  presented  by  the  record,  and  we 
cannot  antidpate  its  dedsion. 

Judgment  reversed  and  venire  de  novo. 


JOHN  HOWLAIH),  Saml.  Meeker,  John  Chad- 
wick,  and  Oliver  8.  Halstead,  Jr.,  Claimants 
of  the  Bark  Griffin^  her  Tackle,  etc,  Appts. 

V, 

JOHN  GREENWAY  and  George  a  Didcsoo* 

hibU. 

(Bee  8.  C  22  How.  491-008.) 

Master  of  vessel  must  acquaint  himself  with  the 
laws  of  the  country  with  which  he  is  trading 
— appellants  responsible  for  miscarriage  of 
their  master  and  agent— ^delivery  of  cargo 
into  custom'house  not  sufficient  delivery. 

It  is  the  duty  ot  the  master  of  a  vessel  to  ae- 
qualnt  himself  with  the  laws  of  the  country  witii 
which  he  is  trading,  and  to  conform  his  conduct  ts 
those  lawa. 
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He  canDOt  defend  himself  under  asserted  igno- 
rance, or  erroneous  information  on  the  subject. 

It  Is  the  habit  of  eyery  nation  to  construe  and 
apply  their  revenue  and  navigation  laws  with  ex- 
acinesH :  and  every  ship  master*  engaged  In  a  for- 
eign trade,  must  take  notice  of  them. 

In  this  case  the  master  was  informed  of  his  du- 
ties upon  his  arrival  at  the  port  of  destination,  by 
the  ofricers  of  the  customs,  and  his  embarrassment 
and  Infts  can  be  attributed  to  nothing  but  his  inat- 
tention. 

Appellants  are  responsible  for  the  miscarriage  of 
their  master  and  agent.  Their  contract  Is  an  abso- 
lute one,  to  deliver  the  cargo  safely;  the  perils  of 
the  sea,  onlv,  excepted. 

Under  such  a  contract,  nothing  will  excuse  them 
for  a  nonperformance,  except  they  have  been  pre- 
vented by  some  one  of  thofw*  perils,  the  act  of 
libelants,  or  the  law  of  the  country. 

No  exception  of  a  private  nature,  not  contained 
In  the  contract  itself,  can  be  engrafted  upon  it  by 
Implloatlon.  as  nn  excuse  for  its  nonperformance. 

It  was  for  the  libelees  to  furnish  the  evidence  to 
discharge  themselves  for  the  failure  to  perform 
their  contract. 

The  delivery  of  the  cargo  Into  the  custom-house, 
under  the  order  of  the  officers,  and  the  payment  of 
the  dutW  R  by  the  consignees,  was  not  a  right  deliv- 
ery, and  the  consignees  are  not  responsible  for  their 
safety  afterwards. 

Where  the  delivery  contemplated  bv  the  contract 
was  a  transfer  of  the  property  into  the  power  and 
possession  of  the  consignees,  the  surrender  of  pos- 
session by  the  master  must  be  attended  with  no  fact 
to  impair  the  title,  or  aflTect  the  peaceful  enjoy- 
ment of  the  property. 

Argued  Mar.  21,  1860,   Decided  Apr.  16,  1860. 

APPKAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  led  in  the  district 
court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  by  the  appellees,  on  a  con- 
tract of  affreiirhtment. 

The  district  court  entered  a  decree  in  favor  of 
the  libelants.  This  decree  having  been  affirmed, 
on  appeal,  by  the  circuit  court,  the  claimants 
took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  O.  S.  Halstead  and  O.  8.  Hal- 
stead,  Jr.,  for  appellants: 

The  bark  arrivwl  at  Rio,  January  23,  1853. 
She  had  a  manifest,  authenticated  by  the  Bra- 
zilian consul  at  New  York,  open,  in  the  hands  of 
the  master,  and  a  duplicate  one,  scaled  up  by 
the  Brazilian  consul  at  the  port  of  sailing,  and 
directed  to  the  inspectors  of  the  custom  house  at 
Rio.  She  was  boarded  by  the  custom  house 
olBcer  immediately  on  her  arrival.  Greenway 
&  Co.  were  immediately,  and  before  giving  en- 
try, applied  to  by  the  master  to  act  as  con- 
si  gnoes  of  the  bark,  and  agreed  and  assumed  the 
duties  of  such  consignees. 

Greenway  &  Co..  by  their  shipping  clerk 
Mngalhaer,  when  giving  entry,  received  the  open 
manifest  from  the  visiting  officers,  for  the  pur- 
pose of  completing  the  necessary  formalities. 
He  examined  that  manifest,  and  says  there  was 
no  entry  in  it  of  132  boxes.  He  says  it  was  two 
or  three  days  after  lier  arrival  that  the  bark 
commenced  discharging  at  the  custoiu-hmise 
wharf.  Greenway  &  Co.  had  tlic  open  manifest 
some  two  days,  at  least,  before  the  bark  com- 
menced discharging.  We  submit  that  the  testi- 
mony shows  that  Greenway  &.  Co.  then  learned 
that  the  boxes  were  omitted   in   the   manifest. 

The  testimony  shows  that  the  omission  of  tho 
boxes,  in  the  open  manifest,  was  observed  by 
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Greenway  &  Co.,  in  time  to  supply  the  omission 
and  avoid  all  difficulty;  and  (so  far  as  it  may 
have  any  bearing  upon  a  view  of  the  whole 
case)  that  the  same  is  true  in  reference  to  Ab- 
anches  ft  Co.  The  consignees  failed  to  notify 
tlie  master  of  the  omission.  It  could  then  have 
hcen  supplied  by  the  master,  and  all  difficult 
I  voided.  The  supplying  it  then  would  be  the 
same,  in  efTcct,  as  if  it  had  been  supplied  by  the 
master  before  dell verinff  the  manifests  to  the 
custom-house  officers.  On  this  open  manifest, 
the  master  could  then  have  supplied  the  omii- 
sion.  It  was  on  this  only  that  he  could  have 
over  before  supplied  it.  The  omission  by  the 
consignees,  after  discovering  the  error  in  time 
to  have  it  corrected,  to  notify  the  master  of  it, 
was  a  CToss  failure  of  duty  as  consignees,  and 
is  proof  of  intended  fraud. 

We  are  nowhere  told  when  and  how  the  omis- 
sion first  came  to  the  knowledge  of  the  custom- 
house, nor  when  the  goods  were  seized  nor  when 
they  were  sold. 

What  could  more  strongly  give  the  character 
of  fraud  to  the  omission  of  the  consignees  to 
notify  the  master  of  the  omission,  at  the  time 
when  it  could  have  been  supplied  by  him  ? 

We  submit  that  this  testimony  of  the  value 
was  insufficient.  It  was,  in  the  nature  of  things, 
impossible  for  us  to  ^ve  any  proof  whatever  of 
the  value.  The  chairs  and  furniture  were  in- 
closed in  boxes;  how  many  boxes  contained 
chairs,  and  what  kind  of  chairs;  and  how  many 
contained  tables,  and  what  kind;  and  how  many 
other  furniture,  and  what  kind,  it  is  impossible 
for  us  to  show.  The  boxes  containea  2,613 
cubic  feet,  freight  fifteen  cents  per  foot  A 
space  eighteen  feet  square  by  eight  feet  hi^ 
would  contain  two  thousand  five  nundred  enbio 
feet,  within  twenty-<me  feet  of  the  cubic  feet  in 
these  boxes.  How  could  chairs  and  fumiture 
that  could  be  in  these  boxes  be  worth  $5,000  or 
$6,000?  There  is  no  evidence  that  the  chairs 
and  furniture  contained  in  the  boxes  were 
worth  that. 

As  to  damages.  This  libel  is  in  a  cause  of 
contract,  and  the  libel  prays  damages  for  the 
non-del iverv  of  the  goo<u.  The  actual  damage 
to  the  libelants,  is  uie  measure  of  damages  to 
be  awarded. 

The  court,  we  trust,  will  not  permit  these 
consignees  to  make  a  speculation  out  of  a  case 
such  as  the  testimony  shows  this  to  be,  and 
where  no  fraud  could  have  been  intended,  the 
boxes  and  every  article  of  cargo  being  actually 
delivered  into  the  custom-house. 

Again ;  the  charge  in  the  libel,  that  the  boxes 
or  goods  were  confiscated  by  the  Brazilian  gov> 
ernment  to  its  use,  is  wholly  unsustained. 
There  is  no  evidence  that  they  were  subject  to 
such  confiscation,  and  if  they  were  so  subject^ 
there  is  no  proper  evidence  of  any  act  of  confis- 
cation bv  the  said  government. 

"The  laws  of  the  port  of  Rio  do  not  auUioriie 
the  seizure  of  goods  after  they  have  been  dis- 
charged into  the  custom-house,  for  omiasion  of 
entry  in  the  manifest." 

Meaarn.  H.  O.  De  Forest  and  O,  Olffori, 
for  appellees: 

1.  The  ship  was  bound  by  the  bill  of  lading 
to  deliver  the  goods  to  the  consignees. 

The  general  rule  is,  that  the  delivery  must  be 
to  the  consignee  in  person,  and  this  rule  is  al- 
ways applicable,  unless   some   other    mode  of 
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delivery  is  sanctioned  by  the  usage  of  trade  or 
sxpress  contract. 

Ang.  Carr.  9§  297,  298;  1  Pars.  Mar.  Law, 
153 ;  Price  v.  Powell,  3  N.  Y.  325,  and  cases  cit- 
sd;  Oibnon  v.  Culver,  17  Wend.  305. 

2.  In  the  case  of  sea-going  vessels,  the  usa^s 
of  most  ports  make  a  ddivery  on  the  wharf,  with 
reasonable  notice  to  the  consignee,  a  sufficient 
ielivery.  If  the  consignee  cannot  be  found,  or 
leclines  to  receive  the  property,  the  carrier  is 
Qot  justified  in  leaving  it  on  the  wharf,  even 
i,fter  notice.  It  is  his  duty,  in  siich  a  case,  to 
place  it  in  a  proper  and  safe  pluce,  where  the 
oonsignee  can  obtain  it. 

Oetrander  v.  Broton,  15  Johns.  42;  Fiek  v. 
Nmcton,  I  Den.  45;  Ang.  Carr.  9  300;  1  Pars. 
Ifar.  Law,  155,  note. 

8.  In  the  present  case,  the  goods  were  never 
delivered  to  the  consignees. 

It  does  not  appear  that  Greenway  &  Co.  ever 
received  notice  from  the  master  that  the  goods 
were  being  discharged,  or  that  they  wf/re  ever 
invited  to  receive  them.  On  the  contrary  the 
testimony  shows  that  the  goods  were  landed  on 
the  custom-house  wharf,  and  deposited  in  the 
eustom-house,  and  were  there  seized  before  any 
attempt  was  made  by  the  master  to  make  deliv- 
ery, and  while  they  were  still  in  the  custody  of 
the  officers. 

4.  The  clause  in  the  bill  of  lading,  stating 
that  the  goods  were  "to  be  delivered  at  the  ship's 
tackles,"  does  not  vary  the  obligation  of  the  car- 
rier to  make  such  a  delivery  as  shall  give  to  the 
Bonsignee  the  actual  possession  of  the  property. 

5.  The  nondelivery  of  the  goods  not  having 
been  occasioned  by  the  accepted  perils,  the  ship 
ind  owners  are  clearly  liable  for  their  value. 

Even  if  the  seizure  had  been  the  arbitrary  and 
merely  capricious  act  of  the  Brazilian  govern- 
ment, the  failure  to  deliver  would  not  have  been 
excused. 

Gosling  v.  Higgvns,  1  Camp.  451;  Spence  v. 
Chodwiok,  IS  Q.  B.  517 ;  S.  C.  10  Ad.  ft  E.  N.  S. ; 
Evans  v.  Hatton,  4  Man.  k  G.  954. 

But^he  seizure  was  directly  occasioned  by  the 
enlpame  neglect  and  omission  of  the  master. 

6.  Even  if  the  goods  had  come  into  the  pos- 
eession  of  Greenway  ft  Co.,  the  ship  would  not 
have  discharged  herself.  Her  duty  was  to  de- 
liver possession  clear  of  all  claims  and  liens  in- 
earrea  by  the  fault  of  her  master  and  owners. 
Anything  short  of  this  would  not  have  been  the 
delivery  contracted  for  under  the  bill  of  lading. 

7.  The  commissioner  did  not  err  in  his  com- 
putation of  damages. 

The  value  of  the  property  at  Bio  was  sworn 
by  Abranches  to  be  $6,000,  and  the  invoice  value 
at  New  York  was  stated  by  Magalhaer  to  be  be- 
tween ?5,000  and  $0,000,  which,  with  the  addi- 
tion of  freight,  etc.,  harmonize  the  testimony. 
The  claimants  had  the  opportunity  of  cross-ex- 
amining Mr.  Davison,  who  purchased  the  goods 
in  New  York;  but  they  deliberately  refrained 
from  doing  so. 

8.  This  court  will  not,  on  this  hearing,  con- 
sider any  exception  as  to  the  admissibility  of 
any  of  the  depositions  or  exhibits. 

The  depositions  were  filed  and  opened,  and  no- 
tioe  thereof  given  to  the  claimant's  proctors, 
January  13,  1855. 

See  the  1 13th  rule  of  the  district  court,  south- 
em  district  of  New  York. 
22  How. 


Rule  83,  of  the  supreme  court,  however,  ditr 
poses  of  this  question,  providing  that  where  an 
exception  to  the  admissibility  of  a  deposition, 
etc,  does  not  appear  on  the  record,  it  will  be  dis- 
regarded. 

Rule  33,  Feb.  term,  1824,  re-enaoted  as  rule 
13,  Dec  term,  1858. 

9.  The  decree  of  the  circuit  court  ghould  be 
affirmed  with  costs. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  was  a  libel  in  the  district  court  of  the 
United  States  for  the  southern  district  of  New 
York,  against  the  bark  Griffin  and  her  owners, 
on  a  contract  of  affreightment  by  the  appellees. 
The  libel  stated,  that  in  November,  1852,  at 
New  York,  there  was  shipped  on  that  barque,  of 
which  the  appellants  are  owners,  one  hundred 
and  thirty-two  boxes  of  chairs  and  furniture, 
to  be  delivered  at  the  ship's  tackles  at  the  port 
of  Rio  de  Janeiro,  to  the  appellees,  according  to 
the  terms  of  a  bill  of  lading.  That  the  regula- 
tions of  the  port  of  Rio  de  *  Janeiro  re-  [*500 
quire  the  owner  or  master  of  a  vessel  arriving 
there,  to  submit  to  the  officers  of  the  cust<Mns  a 
manifest  of  the  cargo  on  board;  and  that  cargo 
not  mentioned  in  the  manifest  cannot  be  passed 
through  the  custom-house,  but  is  liable  to  seiz- 
ure and  confiscation  for  that  omission. 

That  the  master  of  the  barque  omitted  to  en- 
ter the  said  consignment  on  the  manifest  ren- 
dered by  him  on  his  arrival,  and  in  consequence 
the  boxes  were  seized  and  confiscated,  and  so 
were  lost  to  the  consignees.  The  libelees  an- 
swer that  the  goods  referred  to  in  the  libel  were 
discharged  in  accordance  to  the  bill  of  lading, 
under  the  laws  and  regulations  of  the  port,  and 
under  the  order  of  the  proper  ffovemment  offi- 
cers, and  went  into  the  custom  nouse  under  t)ie 
direction  of  the  libelants,  they  paying  the  du- 
ties thereon. 

That  after  the  delivery  at  the  ship's  tackles  of 
the  said  shipment,  the  consignees  became  re- 
sponsible for  their  safety;  and  that  they  were 
not  confiscated  or  forfeited  to  the  government, 
nor  abandoned  by  the  consignees  to  the  owners 
of  the  ship.  Upon  the  jjlea dings  and  proofs,  a 
decree  was  rendered  against  the  libelees  in  the 
district  court,  which  was  affirmed  in  the  circuit 
court,  on  appeal. 

It  appears  from  the  testimony  thnt  it  i*?  the 
duty  of  a  master  of  a  foreign  vessel,  upon  lier 
arrival  at  the  port  of  Rio  de  Janeiro,  to  doliver 
to  the  proper  officer  (Guarda  Moy).  upon  his 
visit  to  the  vessel,  his  passport,  nianif(**t.  an«l 
list  of  passengers.  He  is  required,  "at  ibo  end 
of  the  manifest,"  to  make  such  "declarations  or 
statement  for  his  security  by  adding  any  pack- 
ages that  may  be  omitted  or  exceeded  in  his 
manifest,  giving  his  reasons  for  such  omis- 
sions ;  no  excuse  will  afterwards  be  admitted  for 
any  omissions  or  error." 

That,  "when  it  is  proved  that  the  vessel 
brought  more  goods  than  are  specified  or  con- 
tained in  the  manifest,  and  not  declared  by  the 
master,  such  goods  will  be  seized,  and  divided 
among  the  seizors,  the  master  also  paying  into 
the  National  Treasury  a  fine  of  one  half  their 
value,  besides  the  customary  duties  thereon." 
It  further  appears,  that  The  Griffin  reoched  the 
port  of  Rio  ae  Janeiro  in  January,   1853.   and 
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49I-S09  ScPBtUE  CouKT  or  the  Uhitb*  States.  Dec.  Tcmii, 

that  her  muter  rendered  her  paupoit,  mauifett,  hardshif)  of  individunl   easea.     The   ma^itnde 

501*]  and  list  ol  paBBeogers,  'and  waa  required  nod  variety  of  the    interests    depending    upott 

to  make  any  statement  or   declaration    in   ad-  their  effldent  administration  compel    to    this, 

dition,  and  informed  that  no  other  opportunity  and  every  ship  master  engaged    in    a    toieiga 

would  be  afforded    to    him.     The    master    an-  trade  must  *flW  notice  of  them. 

■wered,  that  be  had  no  additlcm    to   make    or        The  Viaen.  1  Dod.  146;    The   idamt,    Edw. 

declaration    to    record.     The   goods    were    dis-  a  dm   310 

•hirgld  .craralBj  to  th.  tu.tom  of   Ih.    pert,        i„„„  „„  ^^,  „  ,,„  „„^,  ,^  Mimnrf 

undir  tie  dirrolioi,  Md  ordm  al  U"  "™"  ol  bU  dutin  upon  hi.  mrrinJ    it   th.   port  ol 

ofEoor.  ipio  the  ca.lombou«^  imd.hiU  there,  de.tlu.tion  by  th.  oBlrm  ol  tb,  eurtoiS;.nd 

™„^S  ?."h  ™S'.i^':;S.fS!  ,™i.S  '"■  ."tarr—nent  .nd  lo.,  cu,  b,  .ttnb.tid  t« 

were  seized  and  coniiBcated  under  the  reirulaUon n,,  _    i.i,    v.      -     .i  _.•  _     n™.  .-  _ 

before  stated.  In  a  peUUon  by  the  i^Ur  to  "">*""»  ,>'^t  >>'"  '"attention.  The  qiwet.ot. 
the  Bradlian  goveramwt  for  a  remission  of  the  ""ses,  whether  the  appellant*  are  re.pOD.ib1e 
forfeiture  and  penalty  he  had  incurred,  he  uyB:  JST  ,""*  ™'™''7»P»  »'  t"*'^  °»»t*'  "^  '€^^ 
rrhat  on  the  last  voyage  of  the  vessel  a  seiruro  ^"^  wntract  is  an  abeolute  one  to  deliver  the 
wa.  made  of  one  hundred  and  thirty-two  pack-  ^jreo  safely,  ihe  peril,  of  the  aea.  only  excepted, 
aces  of  furniture,  more  or  less,  on  the  ground  Under  such  a  oontract,  nothing  will  azeuw  them 
tfiat  they  were  not  entered  in  the  manifest,  and,  fo""  ■  nonperformance  except  they  have  been 
although  the  petitioner  acknowledges  that  the  prevented  by  some  one  of  thowi  peril.,  the  act  of 
euBtom-houM  officers  ha-ve  acted  according  to  ^«  libelanta,  or  the  law  of  their  country.  No 
the  instruction,  of  the  department,  .Ull  there  exception  of  a  private  nature,  which  i.  not  con- 
are  reasons  of  equity  which  render  thi.  uizure  '^i"*^  '"  **>«  contract  itself,  can  be  engrafted 
oontrary  to  law.  upon  it  by  implication  a.  an  excuM  for  non- 
■rhese  reasons'  were,  that  tho  Brazilian  consul  performanoe.  Atkimon  v.  Rilchie,  10  Esal, 
at  New  York  waa  a.  novice  in  his  office,  and  had  •^'^^-  I"  (fpeww  '■  Ohodunek,  10  Q.  B.  516,  tlia 
<atled  to  give  him  accurate  information,  and  had  defendanU  pleaded,  "that  the  ship,  m  the  courw 
approved  of  a  manifest  full  of  mistakes;  and  <>'  ^"  "ojaB*  ^o  London,  called  at  Cadixj  and 
that  the  master  had  acted  in  good  faith,  and  "h'le  there,  the  goods  were  Uwfully  token  out 
was  obviouriy  free  frran  any  suspicion  of  a  de-  °^  '•*'«  »1"P  •>?  ''''«  othcera  of  tiie  custom,  on  » 
•ign  to  defraud  the  revenue.  This  petition  waa  =l'"ge  of  being  contraband  under  the  Uw.  of 
wlerred  to  the  director-general  of  the  revenue.  Sp«in.  without  default  on  the  part  of  tho  ofBeer. 
who  returned  for  answer:  "That  taking  into  "^  ">*  '^'P-  '"'e  *«)uit  affirm  the  rule,  i;*503 
consideration  the  quantity  of  the  package.  '*'»'  "l""  »  P*^'?'  ^J  "'«  """  contract,  crealft 
•elzed  [  130  cases ) ,  and  the  quality  of  the  goods  »  ^^7  <"  ct*'«e  "P""  '"'"Belf ,  he  is  bound  to 
therein  contained  (furniture),  and  more  par-  ""*'=*  **  ff°^  "  ^^  ^=^7-  '">twithet*nding  asj 
ticularlr  the  circumstances  which  occurred  be-  "!W"™*  W  inevitable  necessity,  because  l» 
fore  the  seizure  thereof  (the  packages  having  might  ^ve  provided  against  it  by  hi.  ewtraM. 
been  landed,  and  the  duties  paid) .  there  is^  "  *"  *<»''  *^  I'belees  to  furnish  the  endenoet* 
plausible  reason  to  ascribe  to  fraud  or  bad  faith  "liMtarge  themselves  for  the  (allure  to  perform 
the  omissions  of  the  said  packages  in  the  mani-  t*'"'  contract. 

test  of  the  vessel  in  which  they  were  imported ;        They  insist  that  the  delivery  of  the  cargo  hito 

but,  on  the  other  hand,  tbe  circumstance  of  the  the  custom-house  under  tbe  order  of  the  offiran,       j 

proof  of  fraud,  or  even  of  its  presumption,  i«  "niJ  the  pa>-ment  of  the  duties  by  the  eonugiuM, 

not  essential  in  order  to  render   the   seliure  a  was  a  right  delivery,  and  that  the  consigifcair* 

legal  one  in  the  present  hypothesit.     It  U  «x-  responrible  for  their    wJety    afterward.      «• 

pressed  in  the   case   before   mentioned,   in   tho  <•<>  "o*  concur  in    this    opinitw.     The   delli«T 

articles  155,  156,  ol  the  general  regulations  of  contemplated  by  the  contract  waa  a  transfer  of 

the  2Zd  June,  1836,  that  the  simple  fact  of  find-  "le  property  into  the  power  and  powcauwi  « 

log  either  more  or  less  package,  is  punishable  the  conaignees.     The  surrender  of  posMUios  b^ 

with  the    penalties    therein    decreed;    and    the  the  master  must  he  attended  with  no  (act to im- 

»08*]  seizure  to  which    the    petition    Veters.  pair  the  Utle  or  affect  the  peaceful  BnjoymMtol 

having  been  made  and  adjudged  in   conformity  the  property.     The  failure  to  enter  the  P">P^ 

with  the  provisions  of  the  said  article  155,  I  am  o"  the  manifest  was  a  cause  of  conflscation  trom 

of  the  opinion  that  the  decision  of  the  custom-  the  event,  and  rendered   nugatory   every  effort 

house  ought  to  be  conflrmed."     The  decree  was  subsequently  to  discharge  the  liability  Ci  v* 

entered  accordingly.     The  testimony  shows  that  "hip  and  ownen. 

the  packages  were  .old  by  the  inspector  of  the        The  appellants  complain  that  the  proof  dMs 

eustoma  aa  forfeited,  end  that   the    consignees  "o*  support  the  decree  in  respect  of  the  dafflsg" 

•UBtained  a  toUl  loss.     There  is  no   testimony  assessed.     One  witness  tertifles  to  the  nurh' 

to  show  that  they  oontributed  to  produce  this  value  ot  the  pactages  in  Rio  de  Janeiro,  Wl 

result.     It  waa  the  duty  of  the  master  of  the  another  approximates  their  costs  in  New  Tort 

barque  to  acquaint  himself  with  the  lawe  of  tho  and  upon  this  testimony  the    assessmeat  «" 

country  vrith  which  he  waa  trading,  and  to  oon-  mnde.     It  was  competent  to  the  appellant*  » 

form  his  conduct  to  thoee  laws.     He  cannot  de-  introduce  testimony  in  the  drouit  court,  «» 

fend     himself     under    asserted    ignorance,     or  this  court,  upon  that  subject,  but  none  bai  bi« 

OToneous  information  on  the  subject.     Jt  is  tbe  submittrd. 

habit  of  every  nation  to    oonstrue   and    apply        We  should  not  be  justified  in  concluding  tlie 

their  revenue  and  navigation  laws  with  exact-  decree  to  be  erroneous  under  the  circumstsiwi- 
ness,  and  without  much  oonaideraticxi   for   the        Decrte  affirmed. 
tft4  MTT.!. 
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436*1   •HENRY  DALTON,  AppU 

V. 

THE  UNITED  STATES. 

(Bee  S.  C.  22  How.  486-4i8.) 
Evidence  of  alienage  of  grantee  of  Memoan  title 
'^loose  oonvereationa — presumptiona  from  grant. 

In  this  case,  It  Is  held  that  there  Is  not  snfflclent 
•Yideoce  to  establish  the  fact  of  alienage  of  the 
grantee  of  a  Mexican  title,  against  the  strong  pre- 
aumption  of  the  contrary  arising  from  ttie  face 
of  the  espediente  and  deflnltlTe  title. 

In  all  cases,  the  testimony  of  admissions  or  loose 
conversations,  shonld  be  cautiously  receired,  if  re- 
ceived at  all. 

Such  testimony  ought  not  to  be  received,  to  ont- 
welfirh  the  prima  fade  (If  not  conclusive)  oresump- 
tions  arising  from  the  eapedicnte  and  definitive 
title. 

Argued  Dee,  6,  1859.    Decided  Apr,  2S,  1S60, 

APPEAL   from    the   District    Court   of   the 
United   States   for  the  Southern  District 
of  California. 

This  case  arose  upon  a  petition  filed  before 
the  board  of  land  commissioners  in  California, 
by  the  appellant,  for  the  confirmation  to  him 
of  a  claim  to  a  certain  tract  of  land. 

The  board  of  land  commissioners  entered  a 
decre«>  confirming  the  claim.  On  appeal,  by  the 
United  States  to  the  district  court,  this  decree 
was  reversed;  whereupon  the  petitioner  took 
an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  R.  J.  Breat,  for  appellants: 

1.  Pio  Pico,  as  governor  ad  interimf  had  the 
general  power  to  grant.  His  official  charaeter 
cannot  be  questioned.  Every  presumption  of 
law  is  in  his  favor^  nor  can  he  be  styled  a  rev* 
olutionary  governor.  The  court  will  judicially 
notice  the  history  and  laws  of  California,  under 
the  Mexican  government,  as  much  as  the  laws 
of  the  state  of  the  Union. 

Fremont  v.  XJ,  8,  68  U.  S.  (17  How.)  557. 

\Mien  Governor  Micheltorena  left  the  depart- 
ment, driven  out,  it  is  true,  by  a  revolutionary 
party,  the  office  of  governor  derolved  by  law 
upon  the  senior  member  of  the  departmental 
assembly  (art.  20,  law  of  March  20,  1837; 
Arrillaga's  collection  of  decrees,  Jan.  to  Dee. 
1837 ) ;  so  that  Pico  became  governor  de  jure  as 
well  as  de  facto.  He  made  this  grant  as  gov- 
ernor ad  interim. 

Arredondo's  Case,  6  Pet.  727. 

The  Supreme  Court  have  already  recognised 
the  power  of  Governor  Pico,  and  it  would  be 
strange  that  after  recognizing  his  official  char- 
acter, it  should  now  hold  that  the  presumption 
is  not  in  favor,  but  against  the  authenticity  of 
his  acts 

U.  8,  V.  Fooa,  59  U.  S.  (18  How.)  666;  U. 
€,  V.  Sutherland,  60  U.  S.  (19  How.)  363. 

This  case  is  totally  different  from  l^at  of 
The  U.  8,  ▼.  Cambuston,  for  here  there  can  be 
no  doubt  about  the  bona  fides  of  the  grant. 

2.  It  is  submitted  that  there  is  no  sufficient 
evidence  in  the  record  to  show  that  he  was  an 
alien  to  Mexico. 

None  of  the  declarations  of  Dalton  are  in  a 
positive  form.  They  were  made  to  third  parties 
under  drcumstanoes  not  affecting  this  litiga- 
tion, and  they  are  not  sufficient  to  rebut  the 
presumption  that  he  was  a  Mexican  citizen.  If 
the  court  deem  that  a  material  presumption  to 
sustain  this  grant  against  these  loose  declara- 
tions of  his,  we  hATt  ths  positiTS  putsnt  of  the 
22  How. 


Mexican  authorities^  not  issued  improvidently 
by  the  governor,  but  after  nearly  two  months' 
consideration,  and  after  due  report  from  the 
municipal  authorities,  that  there  was  no  im- 
propriety in  the  grant. 

3.  But  if  the  court  should  be  satisfied  that 
the  fact  of  the  alienage  of  Dalton  is  sufficiently 
proved,  then  it  is  submitted  that  this  fact  does 
not  constitute,  by  the  Mexican  law,  an  abso- 
lute incapacity  on  his  part  to  take  lands  in 
California. 

Phillipe  V.  Rogers,  6  Mart.  700-745;  1 
White's  New  Recop.  688;  article  1  of  law  of 
1824,  1  Rockwell,  451 ;  and  regulations  of  1828, 
art.  1,  p.  463. 

Mr.  J.  8.  Blaoky  Atty-Oen,,  for  the  appel- 
lee: 

After  stating  the  evidence,  and  the  proceed- 
ings under  which  the  land  in  this  ease  was  al- 
leffed  to  have  been  granted,  the  oounsel  proceed: 

1  object  to  the  allowance  of  this  claim  be- 
cause: 

1.  The  execution  of  the  grant  by  the  gover- 
nor, and  its  delivery  to  the  grantee,  are  unsat- 
isfactory and  illegal.  To  sustain  the  first  ob- 
jection, there  needs  but  a  reference  to  that  fun- 
damental principle  of  evidence,  wliidi  forbids 
the  admission  of  any  evidence  whicli  is  not  the 
best  that  the  nature  of  the  case  will  admit  ot. 

2.  The  certificate  of  approval  by  the  depart* 
mental  assembly  is  fraudulent,  and  voids  the 
whole  title. 

3.  Henry  Dalton,  being  a  British  subject^ 
never  naturalized  under  the  laws  of  either  Mex- 
ico or  the  United  States,  as  is  shown  by  the 
evidence,  was,  and  is,  incapable  of  receiving  or 
holding  a  title  to  the  property  in  controversy. 

Constitutional  law  of  Mexico,  Dec.  16,  1835, 
art.  13;  decree  of  March  1842,  1  Rockwell,  611; 
colonization  law  of  1824,  2  White's  Recop.  pp. 
69,  62;  Arguello^e  Case,  69  U.  S.  (18  How.) 
647. 

4.  Pio  Pico,  at  the  date  of  this  grant,  had  no 
power  to  devest  the  nation  of  its  title  in  the 
public  domain,  and  bestow  it  upon  any  individ- 
ual. 

Upqn  this  point  the  counsel  reviewed  the  or- 
der of  the  events  connected  with  the  expulsion 
of  Micheltorena  and  the  accession  of  Pico. 

6.  The  grant  was  coupled  with  the  condition 
to  pay  $600,  which  has  never  been  complied 
with. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

The  title  of  Dalton  is  found  in  the  archives, 
and  its  authenticity  is  not  disputed.  The  es- 
pediente  exhibits: 

1st.  A  petition  of  Henry  Dalton,  dated  March 
12th,  1846,  at  Los  Angeles,  setting  forth  that 
he  is  a  resident  of  that  city;  that  he  is  endeav- 
oring to  increase  the  number  of  cattle  on  the 
premises  which  he  possessed,  called  Azusa,  but 
that  he  lacked  more  land  for  that  purpose ;  that 
the  mission  of  San  Gabriel  ^owned  a  [^440 
large  plain  adjoining  his  tract  of  Azusa,  which 
was  useless  to  them.  It  was  accompanied  with 
a  diseno  or  map  of  the  land.  The  quantity  de- 
sired was  two  sitios. 

On  the  13th  of  March,  Pio  Pico,  acting?  gov- 
ernor, makes  the  usual  marginal  order  for  In- 
formation, referring  the  petition  to  Father 
Thomas  Estinega,  minister  to  the  mission  of 
San  Gabriel,  to  report. 

895 


486-44S  SuPBEiu  CouBT  of  the  Ubited  States. 


March  26tli.  Eitfncga  report*,  thst  the  trad. 
•olicited  ia  one  of  those  which  the  mieeion  can- 
not cultivate,  because  it  ia  deficient  in  water; 
And  considering  that  Dalton  oSers  to  deliver 
him,  as  a  gift  for  the  Indiana,  $500,  he  con- 
Mnta  that  a  grant  of  the  land  be  made  to  Dal- 

Thta  petition  was  referred  also  to  the  tnunici- 
pol  counael  of  I^h  Angeles,  who  reported  in 
fa»or  of  the  gront,  and  on  the  14th  of  April 
certified  their  approval  to  the  governor. 

On  the  26th  of    May,    1846.    Governor    Pico 


settled  portion  of  it  Is  setiaTafad  a  Uioiiaand 
miles  from  the  frontier  or  border  of  aar  nation, 
nnd  wae  at  that  time  almoit  a  terra  tneognita 
to  the  rest  of  the  world. 

4th.  The;  contend  that,  b^  the  Spanirii  aa 
nell  as  b;  the  common  law,  a  foreigner  U  not 
incupable  of  taking  a  grant  of  land,  but  holda 
it  subject  to  be  denounced  in  the  one  case,  and 
forfi^ited  by  an  inquest  of  escheat  in  the  other; 
that  the  grant  in  this  case  being  complete, 
neither  Uie  United  States  land  commissionera, 
rts    authorized    to    adjudicate    the 


proval.  Sth.  And  lastly.  It  Is  contended,  that  even  if 

'  June  Bth,  184S.    The  department.il   assembly,  the  court  considered  itself  bound  to  declare  this 

upon  report  of  the  committee  on  waste  lands,  to  grant  void  by  reason  *of  the  alleged  in-  [*MS 

whom  the  eipnfienfa  had  been  referred,  approre  capacity  of   the  grantee  to  take  or  hold,  yet 

the  grant  in  conformity  with  the  law  of  August  that  there  is  no  sufficient  eTldence  to  establish 

ISth,  1324,  nnd  the  regulations  of  Zlst  of  No-  the  fact  of  alienage  against    the    stronK    pre- 

*einl>er,  1B2S.  sumption  of  the  contrary,  arising  from  the  nee 

In  pursuance  of  this  grant,  judicial  posaestion  of  the  espediente  and  definitive  title. 
was  delivered  to  Datton,  February  14,  1846,  in        The  court  does  not  intend  to  express  any  opln- 

due  form,  with  a  regular  survey  of  the  boun-  ion  upon  the  first  four  of  these  propositions,  aa 

daries.  the  last  suggests  a  sufficient  reason  for  the  «on- 

The  only  objection  urged  in  this  court  to  this  firmation  of  this  grant. 
title,  as  justifying  its  rejection,  is,  that  Henry        In  all  .cases,  the  testimony  of  admiaaicma  or 
Dalton   was   a    foreigner,    and    had    not    been  loose  conversations    should    be    cautioualy    re- 
naturalised,  and  was,  therefore,    incapable    of  ceived,  if  received  at  all.     They  are  incapable 
taking  a  grant  of  land.  of   contradiction.     Thej    are   seldom   anything 

The  counsel  for  the  plaintiff  In   error    deny  more  than  the  vague  impressions  of  a  witness 

both  the  law  and  the  fact,  as  assumed  in  this  of  what  he  thinks  he  has  heard  another  say — 

objertion.  stated  in  his  own  language,  without  the  qnali- 

Ist.  They  contend  that  it  was  no  part  of  the  fieations  or  restrictions,  the  tone,  manner,  or 
policy  of  Spanish  or  MejUcan  government  to  circumstances,  which  attended  their  original  ei- 
(occlude  foreigners  from  holding  lands;  and  that  pression.  If  a  complete  record  title,  with  toi 
the  colouixation  law  of  1S24  invites  foreigners  years'  possesion,  could  he  devested  by  such 
to  "come  and  establish  themselves  within  the  testimony,  its  tenure  would  be  very  precarious, 
Mexican  territory,  and  gives  them  privileges  especially  where  the  owner  is  surrounded  by  s 
a^nst  taxation,"  etc.,  etc.;  and  provides  that,  population  of  settlers  interested  in  defeating  it. 
imtil  after  1840,  the  General  Congress  All  the  evidence  on  the  record  on  the  subject  ol 
441*)  'shall  not  prohibit  any  foreigner  as  a  alienage,  liesides  that  of  a  brother  who  proved 
colonist,  unless  imperious  circumstances  should  himself  an  alien,  is  in  the  deposition  of  two  wit- 
require  it  with  respect  to  individuals  of  a  par-  nesses.  One  states  that  Dalton,  in  order  tM» 
ticular  nation.  avoid    serrtng  as  a  jurTinan,  said  "he  did  no^ 

Ed.  They  contend,  also,  that  the  regulations  claim  to  be  an  American  or   Mexican   eitiien-^' 

of  ISZ8  require  the  governor  to  obtain  the  neces-  Qe  might  well  have  been  a  citizen,  althou^  t^« 

■ary  information  as  to  whether  the  petitioner  is  was  not  desirous  of  setting  up  such  a  claim  (^bti 

a  person  within  the  conditions  required  to  re-  that  occasion.     Hie  other  states  that  in  18^'~7, 

eem  a  grant;  that  the  «ipedienle  found  in  the  (luring  the  war,  when  the  country  was  occupi^^>d 

record  allows  a  full  compliance  with    the  law;  by  the  American  forces,  be  said  "he  was  not        s 

that  the  definitive  title,  which  is  a  valid  patent,  Mexican,    and   never    intended    to    become   ^^ma 

ndtes  that  the  petitioner  was  "in  the    actual  American  citixen."     At  such  a  time,    he    VL^e^j 

poaeession,  by  just  title,  of  a  rancho"    known  have  had  many  motives  prompting  him  to  ma-JBa 

by  the  name  of  A^usa;  that  this  is  a  legislative  such  a  representation.       The  Mexican  gove^ — s- 

Mjudication     of     the    fact    of    the    grantee's  ment  had  ceased  to  protect  him,  and  the  tret^^ty 

capacity  to  hold  land,  and  per  so  a  naturaliza-  of  Quadaloupe  Hidalgo  had  not  tjien  made  h.  ^w" 

tion,  if  he  had  previously  been  an  alien;  that,  gj^  American  citizen. 

Kt  least,  it  affords  a  prima  facie,  if  not  a  eon         jjo^.^  assuming  that  these  witnesses  have    ■^'■ 

elusive  presumption,  of  the  grantee's  capacity  to  ^embered  and  reported  the  predse  words  V^^^ 

receive  a  further  grant  of  land.  (,_  theclaimant  in  these  loose  eonver*a06iia,«:»<J 

8.  They  contend,   also,   tiat   any    legislation  ^nt,u„  „o  positive  assertion  that  he  had  ne^»^ 

repugnaot  to  this  policy  of  the  government  of  ^^  naturalized,  or  was    bom   out  of  lfcxi.-» 

Mexico  since  that  time  originated  in,  P"haps,  a  g^  ^  testimony  ought  not  to  be  received  to  »«»t 

just  jealousy  of  their^erican  neighbors    and  ^^    j^         j^      «  ,     ^jj  „^  conclusive)  p*^ 
was  aimed  wholly  at  them,  ana  'ntended  to  ap-      .,  "  n„„.    .„■.:„„    *,™    ti,.    *„^.-„(J  Il-mJ 

ply  only  to  the  cilonies  bounding  on  the  United  '^?j!'""',  ,""""8    *^'"°    ""    «1«**«(«   m^ 

States;  that  this  is  apparent  from  the  edict  of  ''«™««'.""«-      ....  ,      ,     _,,.-«        , 

Banta  Anna  ol  1842,  Vhich  permite    foreigners        '^^  this  respect    th.«  wee  closely  re-  t'i-^ 

not  citizens,  residing  in  the  republic,  to  acquire  «embles  the  case  of  United  8tate>  v.  Rtadtng,   "        , 

and  hold  lands,  and  excepts    only   the   depart-  How.  1. 

menta  "upon  the  fronUer  and  bordering  upon        The  derree  of  the  Ditlriot  Court  U  ■ 

■ttarnations;"  that  California  was  never  treat-  and  the  title  of  the   claimanU   to    lAe   1 

cd  as  within  tUa  oateg««7,  u  tbe  eolonlced  and  gtiMfton  it  kereby  oonfirmad. 


1859. 
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461-47S 


THE  NEW  YORK  AND  BALTIMORB  TRANS- 
PORTATION COMPANY,  Appis., 

V, 

THE  PHILADELPHIA  AND  SAVANNAH 
STEAM  NAVIGATION  OOBiPANY,  Owners 
ol  the  Steamship  Keystone  State. 

(See  8.  C.  22  How.  401-478.) 

What  am  9uffloimt  lookout§  on  ve89el9— steam- 
ers meeting  sailing  vessels  must  keep  out  of 
^eir  toay — propellers  not  governed  hy  rtUe  of 
saiUng  vessels — rule  of  steamers  meeting  eaoh 
other, 

collision  between  a  steamer  and  a  barge.  In  tow 
of  the  propellor.  on  the  rlyer  Delaware. 

Lookoots  stationed  In  positions  where  the  Tiew 
forward,  or  on  the  side  of  the  yessel,  is  obstmeted 

a  the  llfl^ts,  or  any  part  of  the  yessel,  do  not  eon- 
tnte  a  compliance  with  the  requirements  of  law. 

To  constltnte  each  a  compliance,  thejr  must  be 
persons  of  suitable  experience,  properly  stationed 
on  the  yessel,  and  actlyely  and  ylgilantfy  employed 
Is  the  performance  of  du^.  ^   ^ 

Steamers  are  reqalred  to  keep  ont  of  the  way  of 
Mlllnx  yessels  apon  the  groond  that  their  power 
and  speed  are  greater  thim  yessels  of  the  latter 
class,  and  those  in  charge  of  them  can  more  readily 
and  effectually  command  that  power  and  speed,  so 
as  to  ayold  a  collision,  when  it  would  be  impossible 
for  a  sailing  yessel  to  keep  out  of  the  way. 

None  of  the  reasons  on  which  the  rule  is  founded, 
as  applied  to  sailing  yessels.  exist  in  case  of  propel- 
lers, which  haye  nearly  the  same  speed  as  side- 
wheel  steamers,  and  Quite  as  much  power.  ^ 

If  they  take  other  craft  in  tow,  those  in  charge  of 
them  ought  to  augment  their  yiirilance.  In  propor- 
tion to  the  raibarrassments  they  haye  to  encounter, 
espeeUlly  when  they  do  not  see  fit  to  slacken  their 


The  law  Is  well  settled*  that  steamers  approach- 
IBC  each  other  from  opposite  directions,  are  respec- 
ttrely  bound  to  port  their  helms  and  pass  each  other 
oo  the  larboard  side. 

Where  both  yessels,  as  they  approaOhed  eadi 
other,  were  near  mid-channel,  and  the  propeller 
startNMrded  her  helm,  and  attempted  to  cross  the 
bows  of  the  steamer,  that  moyement  of  the  propel- 
ler was  a  direct  ylolation  of  the  rules  of  nayigation, 
and  was  entirely  without  excuse. 

Argued  Mar.  2$,  1860.  Deaidad  Apr.  tS,  1860. 

APPEAL  from  the  dreuit  Court  of  the  United 
States  for  tha  Eaatem  District  of  Pennsyl- 


The  lihel  in  this  oase  was  filed  in  the  district 
eouri  of  the  United  States  for  the  eastern  dis- 
triet  of  Pennsylvania,  by  the  appellants,  to  re- 
cover damafles  resultinff  from  a  collision. 

The  district  court  entered  a  decree  dismissing 
the  lihel.  This  decree  having  been  affirmed,  on 
i^pealy  l^  the  circuit  court,  &e  libelant  took  an 
a{ipeml  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  this  court. 

if  estrs.  Was.  ScUej  and  G.  M.  Wharton, 
for  appdlant: 

1.  l5ie  Artisan  and  her  tow  were  not  on  an 
eqi&ality  with  The  K^stone  State;  and  the 
rales,  whether  statutoiy  or  judicial,  applicable 
to  vessels  on  an  equality  with  respect  to  the  ca- 

Sbcity  of  selimanafement,  are  not  applicable  to 
e  former. 

The  act  of  Congress  of  Aug.  30,  1862,  (16 
Stat,  at  L.  61-72),  applies  only  to  passenger 
steamers. 

So,  also/the  rules  of  the  inspectors  under  the 

NoTi.— <7on<tlo»  —  na«i  for  avoiding  — -  steamer 
wteeting  Bteamer — see  notes  to  14  U  ed.  U.  8.  68 ; 
85  I^  ed.  U.  &  468:  80  C  a  A.  680. 
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authority  of  the  29th  secti<»,  in  the^  matter  of 
vessels  pa;<sing  each  other,  signal  lights,  etc., 
embrace  only  Sie  same  class  of  steamboats,  and 
are  intended  to  avoid  collisions  between  such 
vessels. 

Those  rules  were^  however,  obligatory  on  The 
Keystone  State. 

The  6th  rule  of  the  supervising  inspectors, 
adopted  Oct,  29,  1862,  provides  that  it  shall  not 
be  lawful  for  an  ascending  boat  to  cross  a  chan- 
nel, when  a  descending  boat  is  so  near  that  it 
would  be  possible  for  a  collision  to  ensue  there- 
from. 

This  rule  was  violated  by  the  steamer. 

Although  not  bound  by  the  statute,  the  pro- 
peller did  adopt  the  dictates  of  prudence  and 
good  seamanship^  by  keeping  in  to  the  Jersey 
side  of  the  channel,  and  leanng  the  center  of  it 
free. 

A  tug  with  a  tow  in  charge,  is  at  least  as  help- 
less, in  comparison  with  a  steamer,  as  a  sailing 
vessel;  and  with  respect  to  the  latter,  the  rule 
is  well  settled,  that  the  steamer  meeting  such 
an  one  must  give  wsy. 

See  Fashion  v.  Wards,  6  McLean,  163;  New 
York  and  lAverpool  Mail  Steamship  Oo.  v.  Rum- 
haU,  62  U.  S.  (21  How.)  372;  The  Oregon  v. 
Rocoa,  69  U.  S.  (18  How.)  670;  St.  John  v. 
Paine,  10  How.  683;  The  Oenesee  Ohief,  12 
How.  461. 

There  is  nothing  in  our  case  to  make  it  an 
exceptional  one,  or  subject  it  to  other  rules  of 

navigation.  ,,  „    .. 

The  Keystone  State  could  have  avoided  the 
collision;  and  by  the  law  of  1862  and  the  d^ 
dsions  of  this  court,  she  was  bound  to  avoid 
the  collision  if  possible. 

2.  It  being  night,  and  the  steamer  approach- 
ing the  harbor,  it  was  her  duty  to  proceed  slow- 
ly and  with  caution;  not  having  done  so,  she  is 
responsible  for  the  consequences. 

Oulbertson  v.  fi/wMO,  59  U.  8.  (18  How.)  684; 
The  Louisiana  v.  Fisher,  62  U.  S.  (21  How.)  1; 
Peck  V.  Sanderson,  68  U.  S.  (17  How.)  178; 
The  James  Watt,  2  W.  Rob.  271;  Tha  Burkenr 
Jiead,  3  W.  Rob.  76;  The  New  York  v.  Rea,  69 
U.  S.  (18  How.)  228. 

3.  Even  if  the  libelants  committed  any  fault 
(which  is,  however,  denied),  a  small  exertion 
on  the  part  of  the  respondents  being  sufficient  to 
have  prevented  a  collision,  they  were  bound  to 

"^\he^ Oenesee  Ohief,  12  How.  461 ;  St.  John  v. 
Paine,  10  How.  567;  Newton  v.   Stebbtns,    10 

IIow.  580.  .     .    ,x    ** 

4.  If  both  vessels  were  in  fault,  it  was  an 
error  to  throw  the  whole  loss  on  the  libelants; 
the  damages  should  have  been  divided. 

The  James  Gray  v.  Ths  John  Fraser,  62  U. 
S  (21  How.)  184;  The  Catharine  v.  Dickinson, 
58  U.  8.  (17  How.)  170;  Chamberlain  v.  Ward, 
02  U.  S.  (21  How.)  648. 

The  barge  followed  the  course  of  The  Artisan, 
and  obeyed  her  movements.  She  was  entirely 
under  her  control.  There  is  no  evidence  of  any 
fault  imputable  to  the  barge;  her  being,  there- 
fore, the  thing  which  actually  came  in  collision 
with  the  steamer,  makes  no  difference. 

The  James  Oray,  62  U.  8.  (21  How.)  194. 

Messrs.  Gharles  8.  Keyaer,  St.  Georse  T. 
Campbell,  and  P.  MoGall,  for  appellees: 

L  The  act  of  Congress  of  1862  (10  Stat,  at 
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L.  H1-67Z],  and  the  rules  of   the   HuperriBing  The  Keystone  State,  brought  1^  the  appelluti 

iiupector  appointed  under  the  tame,  were  appli  as  the  owners  of  the  barge  Imown  ••  The  A. 

eable  to  Tlie  Keystone  State    as    a    passenrei  Groves,  Jr.,  to  recover  damages  on  account  of 

steamer,  and  to  the  propeller  also,   If^earryuig  a.  oollision  which  took  place  on  the  ISth  da;  of 

passengers  as  set  forth  in  the  libel,  so  hr  as  August,  1867,  between    the    steamer    and    the 

respects  lights  and  ntovementi.  barge  on  the  river  Delaware,  wherry  the  b*Tge 

2.  The  Admiralty  rules  are  imperative — they  wst  sunk  in  the  river,  and  her  cargo  was  great- 
are  obligatory  upon  vessels   approaching    each  )y  damaged. 

other,  from  the  time  necessity    for   precaution  At  the  time  of  the  disaster  the  barge  was  in 

begins,  and  continue  so  long  as  they  advance.  tow  of  a  propcllor,  called  The  ArtisaJi,  which 

5.  Y.  i  L.  i  U.  a,  8.  Co.  T.  BumbaU,  62  U.  ^'^^  ^'^o  owned  by  the  appellants,  and  to  whidi 
S.  (El  How.)  383.  the  bnrge  was  attached  by  a  hawser,  about  ont 

3.  The  rule  laid  down  is,  that  when  two  hundred  nnd  seventy  feet  in  length.  It  occurred 
steam  vessela  are  approacbinff  each  other,  each  between  one  and  two  o'clock  in  the  morning, 
•ball  port  and  go  to  the  ri^t,  passing  mcU  "hout  twenty  miles  below  the  dty  of  Phils- 
other  larboard  and  larboard.  delphia,  to  which  port  the  steamer  wu   bound 

This  rule  is  imperative  in  English  courts  of  °"  ^^^  return  trip  from  Savannah,  in  the  state 

Admiralty,  and  fully  adopted    by    the    United  ot  Georgia. 

States  oourta.  According  to  the  case  made  In  the  libel,  the 

The  Duke  of  Buttta,  1  Wm.  Rob.  276;    The  propeller,  with  'the  barge  in  tow,  was    [•«> 

OoxeUti,  1  Wm,  Hob,  471 ;  The  Watt,  2  Wm.  Rob.  ""  ner  ^^7  trom  the  city  of  New  York   to   the 

71;  81.  John  v.  Paine,  10  How.  558;  Oregon  v,  city  of  Baltimore,  with  her  usual    complement 

The  Rocca.  E9  U.  S.  (18  How.)  B72;  Wheeler  v.  °'  freight.     She  was  proceeding  down  the  river. 

The  ilMUm  Stale,  2  Curt,  0.  C.  142.  oi»  the  eastern  side    of   the   channel,    and   th« 

i.  A  propeller,  whether  carrying  possengera  steamer  was  coming  up  the  river,  on  the  opfo- 

or  engaged  and  used  only  for  towing,  and  when  ^'^^  ''^^  "^  ^^'  channel,  with  ample    room   to 

having  a  tow  in  charge,  is  still  a  steamer,  sub-  '"™  ''^P*  clear  of  the  barge. 

ject  to  all  the  general  rules  applicable  to  steam-  "^  show  that  neither  the  propeller  nor  the 

ert.     And  the  rule  of  law  makes  no  such   dis-  ^'"B'  "'>«  in  fault,  it  is  alleged  by  the  libelsnti 

tinctioD  oi  would  require  them  to  be  considered,  that  both  those  vesseb  had  proper  lights,  and 

with  respect  to  other  steamers,  as  sailing  ves-  that  the  propeller  had  sufficient  lookouts  prop- 

■els;  on  the  contrary,  a  steamer  with  a  tow  in  e""'?  "tationed  on  the  vessel,  and  that  they  wm 

charge,  is  bound  to  adopt  the  same  rules  with  'igi'antly  emploved  in  the  performance  of  their 

regard  to  a  sailing  vessel  as  a  passenger  steam-  duties.     They   also    allege    that    the    steMner, 

er — no  distinction  is  recognized  between  them.  *•'**'  al»ut  three  quarters   of   a   mile   distant 

The  Heui  York  v.  Rea,  58  U.  S.  (18  How.)  223.  trom  the  propeller,  chanf^  her  couroe  more  oat 

They   are   required    also    to   b^TI   ■   lookout,  '""to  the  stream  of  the  rjver,  heading  diagMiallJ 

aoarged  specially  with  the  du^.  across  the  channel.  In  the  direction  of  the  df 

Chamberlam  v.  Ward,  e2  V.   B.    (21    How.)  "wnding  vessrls,  and  ran  with  great  forte  mi 

(71,  t-iolence  against  the  barge,  striking  her  on  tkf 

6.  It  wae  the  duty  of  the  propeller  to  have  a  starboard  side,  near  the  after  gangway,  aiiJ 
competent  and  vigilant  lotdcout  statitmed  at  the  cutting  her  down  to  such  an  extent  that  she  in- 
forward  part  of  the  ateamer,  actually  and  vigi-  mediately  smik  in  the  river.  In  this  etnnectiM 
bnUy  employed  in  the  performance  of  that  ^''^J  "•■o  allege  that  the  barge,  at  the  tiro*  of 
duty.  the  colliaion,  was  laden  with  a  cargo  of  merehsi- 

8t.  John  T.  Paine,  10  How.  557 ;  Chamberlain  iJ'"*.  valued  at  ?70,000,  and  that  the  goods  were 

T.  Ward,  62  U.  S.   (21  How.)   US:  The  Jamee  damaged  by  the  disaster  to  an  amount  equal  to 

Brag  T,  The  John  Fraeer.  62  V.  S.    (21  How.)  ^^^  "'«'■  MtiMted  value. 

IBS.  ^^  "  denied  by  the  respondents  that  the  ar- 

fl.  No  such  condition  of  things  existed  at  the  cumatances   attending   the   collision   are  trvtf 

time  and  place  of  the  collision,  as  required  the  'tated  in  the  libel.      On  the  contrary,  they  avr 

■peed  of  the  steamer  to  be  reduced  more  than  '"^t  it  was  occasioned  wholly  through  the  fault 

that  lUted  in  the  evidence.      The  distance  from  ""^  Ifoss  negligence  of  those  in  cham  of  tbe 

the  port  of  Philadelphia  was  twenty  miles,  and  lescendmg  vessels.      To  lay  the  foundation  ftr 

there  were  no  vessels  at  anchor  or  otherwise,  to  '^''^  theory,  they  allege  that  while  the  itMWr 

Interfere  with  the  fuU  use  of  the  whole  channel.  ""  proceeding  up  the  ri»er  at  mid-ob«nd,  i" 

The  NeiD  York  v.  Rea,  59  U.  B.    (18   How.)  "^^  r<«ular  course  of  her    voyage,    and    wha 

£23;  Oulberteon  v.  Show,  ES  U.  S.   (18  How.)  ibout  ">V  ""'«;  *f'°"'  Marcos  Hoc*,  theseewl 

584;   The  James  Oroj,  v.  TA*  John  Fraeer,  62  i^^t*.  P"  ?t;  ""d  lookout  of  the    steamer,   ^ 

V.  B.  (21  How,)  185.  wvered  lights  directly  ahead,  which  app«ar« 

7.  The  Bth  rule  of  the  supervising  inspectors,  •"  ^  about  three  miles  distant;  that  «»««»': 
adopted  October  29,  IB52.  cited  in  apiJSlanfs  'r  «>'?t"'''*=d  »""  ^o"'"  ''Pj*'i!j?T?''  '"^? 
brief,  refers  exclusively  to  boats  navigating  the  -^^  '■gl'ts  on  her  larboard  bow,  but  as  tuU 
rivers  falling  into  the  Gulf  of  Mexico  and  their  'head  as  was  praetieable;  that  aftej  oatH^ 
trihutariai  -hat  course  for  some  time,  and  when  about  • 

nile  distant  from  tbe  lights,  they  weie  (otffil 

Mr.  Justice  Clifford  delivered  the  opIni(Hi  of  :o  be  the  lights  of  the  propeller,  and  appssi*^ 

the  courti  .o  be  at  mid-chnnnel.    'Orders  were  then  [*410 

~  "                        "  "  ^vtn  by  the  pilot  of  the  stesmer  to  port  btt 

„ lelm.  so  as  to  bring  the  lights  of  the  propeUf^ 

trict  of  Pennsylvania,  in  a  eanae  of  colllsim.  i  point  on  the  larboard  bow  of   the   steama; 

dvil  and  maritime.  ind  the  order  was  forthwith  ob^ed.      At  tW 

rt  WUM  a  suit  in  reas  against  the  steamship  time   the   ateamer,   aa   alleged   ia   the  aaiwR- 
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was  headins  northeast  .by  east;  and  she  con- 
^  iniied  on  tnat  course,  keeping  the  lights  of  the 
propeller  one  noint  on  her  larboard  bow.  until 
she  approochea  within  three  hundred  yards  of 
the  lignts,  when  the  propeller  suddeaily  star- 
board^ her  helm,  and  attempted  to  croBS  the 
bows  of  the  steamer.  On  seeing  the  propeller 
ehange  her  course  in  that  direction,  the  pilot 
of  the  steamer  gave  the  signal  to  slow  and  stop 
in  immediate  succession,  and  the  orders,  as  al- 
lied, were  promptly  ob^ed.  Those  orders 
were  so  far  carried  into  effect  that  the  propel- 
ler passed  on  her  course  without  injury,  out 
the  oarge  was  dragged  by  the  hawser  directly 
•gainst  the  bows  of  the  steamer,  and  thereby 
received  the  damage,  as  alleged  in  the  libel. 

Such  is  the  substance  of  the  pleadings,  re- 
specting the  circumstances  attending  the  col- 
lision, so  far  as  it  is  necessary  to  examine  them 
at  the  present  time. 

After  the  hearing  in  the  district  court,  a  de- 
eree  was  entered  for  the  respondents,  dismiss- 
ing the  libel ;  and  on  appeal  to  the  circuit  court, 
that  decree  was  affirms — ^whereupon  the  libel- 
ants appealed  to  this  court. 

As  appears  bv  the  proofs,  the  steamer,  at  the 
time  of  the  collision,  was  well  manned  and 
equipped,  and  was  in  charge  of  a  branch  pilot, 
fully  qualified  to  conduct  and  manage  steam 
vessels  on  that  river.  She  was  a  side-wheel 
steamer,  of  fifteen  hundred  tons  burden,  en- 
gaged in  carrying  freight  and  passengers,  and 
nad  proper  lights  and  sufiScient  and  vigilant 
lookouts.  They  discovered  the  lights  of  the 
propeller  when  she  was  three  miles  distant,  and 
ecmtinued  to  watch  the  lights  till  the  collision 
oeeurred.  On  the  other  hand,  the  propeller  was 
a  vessel  of  one  hundred  and  twenty-two  tons 
burden,  and  the  tonnage  of  the  barge  was  about 
the  same. 

Three  men,  the  master,  the  wheelsman,  and 
one  of  the  watchmen,  were  on  the  deck  of  the 
propeller  at  tiie  time  of  the  collision.  All  of 
the  other  hands,  includins  the  pilot,  were  be- 
low. Of  those  on  deck,  tne  master  was  stand- 
471*1  ing  ^forward  of  the  pilot  house,  but  the 
watchman  was  standing  aft  the  house,  which  he 
admits  was  higher  than  his  head,  so  that  he 
could  not  see  over  it.  His  position  for  a  look- 
out was  dearly  an  improper  one,  as  the  view 
forward  was  entirely  obstructed  by  the  house  of 
the  vessel.  Chamberlain  v.  Ward,  21  How.  670. 
Lookouts  stationed  in  positions  where  the  view 
forward,  or  on  the  side  of  the  vessel  to  which 
they  are  assisned,  is  obstructed  by  the  lights  or 
any  part  of  ine  vessel,  do  not  constitute  a  oom- 
plianoe  with  the  requirement  of  the  law. 

To  constitute  sucn  a  c<Hnplianoe,  th^  must 
be  persons  of  suitable  experience,  properly 
stationed  on  the  vessel,  and  actively  and  vigi- 
lantly employed  in  the  performance  of  that 
duty. 

In  this  ease,  however,  it  appears  that  the 
steamer  was  actually  seen  by  the  master,  who 
was  in  charge  of  the  deck,  m  season  to  have 
adopted  every  necessary  precaution  to  have 
avoided  the  disaster,  but  he  admits  that  he  did 
not  pay  mueh  attention  to  the  approaching  ves- 
sel. When  he  first  saw  her,  he  savs  she  was 
proceeding  rififat  up  the  river,  but  adds,  that  in 
the  course  of  five  minutes  she  changed  her 
course,  and  ran  from  the  western  towards  the 
eastern  shores  whieh  it  the  theoiy  set  up  in  the 


libel.  According  to  the  evidence,  the  speed  o^ 
the  steamer  was  nine  or  ten  miles  an  hour,  and 
that  of  the  propeller  was  seven  or  eight  miles  on 
hour,  with  an  ebb  tide.  At  the  place  where  th« 
collision  occurred,  the  channel  of  the  river  is 
about  three  fourths  of  a  mile  wide,  nnd  the  evi- 
dence shows  that  there  is  a  cove  or  bend  in  the 
river  below,  so  that  a  vessel  coming  up  the  river 
in  the  nieht  time  would  appear  to  an  inattentive 
or  casual  observer,  stanoing  on  the  dedc  of  a 
descending  vessel,  as  being  near  the  western 
shore,  when  in  point  of  fact  she  was  at  mid- 
channel.  Witnesses  on  both  sides  were  exam- 
ined as  to  the  character  of  the  night,  and  they 
generally  agree,  that  while  it  was  somewhat 
cloudy,  there  were  intervening  stars,  and  that 
it  was  not  unusually  dark. 

Two  propositions  were  chiefiy  relied  on  by 
the  libelants.  In  the  first  place  it  was  insisted 
in  their  behalf,  that  the  propeller,  with  the 
barge  in  tow,  oueht  to  be  regarded  in  the 
*8ame  light  as  a  sailing  vessel,  and  that  [*472 
it  was  the  dutr^  of  the  steamer  to  keep  out  of  the 
way.  No  authority  was  cited  in  support  of  the 
proposition,  and  we  are  not  aware  of  any  decid- 
ed case  that  favors  that  view  of  the  law.  Steam- 
ers are  required  to  keep  out  of  the  way  of  sail- 
ing vessels,  upon  the  ground  that  their  power 
and  speed  are  far  greater  than  vessels  of  the 
latter  class,  and  because  those  in  charge  of  them 
can  more  readily  and  effectually  commnnd  and 
appropriate  that  power  and  speed  so  as  to  avoid 
a  collision,  when  it  would  be  impossible  for  the 
sailing  vessel  to  keep  out  of  the  way.  St.  John 
V.  Fatne,  10  How.  583;  The  Genesee  Chief  v. 
Fitghugh,  12  How.  463 ;  Steamship  Co.  v.  Rum- 
hall,  21  How.  384.  None  of  the  reasons  on 
which  the  rule  is  founded,  as  applied  to  sailing 
vessels,  exist  in  a  case  like  the  present.  Pro- 
pellers have  nearly  the  same  speed  as  side-wheel 
steamers,  and  quite  as  much  power.  Whether 
they  obey  the  helm  as  readily  or  not,  may  admit 
of  a  question,  but  there  is  not  sufficient  dif- 
ference in  that  behalf  to  iustify  any  discrimina- 
tion whatever  in  the  application  of  the  rules  of 
navigation.  If  they  take  other  eraft  in  tow, 
those  in  charge  of  them  ought  to  augment  their 
vigilance  in  proportion  to  the  embarrassments 
they  have  to  encounter,  especially  when  th^  do 
not  see  fit  to  slacken  their  speed. 

It  is  insisted,  in  the  second  place,  that  the 
collision  was  occasioned  through  the  fault  of  the 
steamer;  that  she  changed  her  course  and  at- 
tempted to  pass  the  bows  of  the  propeller,  as  is 
alleged  in  the  libel. 

0>n  the  part  of  the  respondents,  this  propo- 
sition of  facts  is  denied,  and  they  insist  that 
the  fault  was  committed  by  the  propeller,  in 
omitting  to  port  her  helm  and  go  to  the  right. 
Beyond  question,  the  law  is  well  settled  that 
Rtc»uners  approaching  each  other  from  opposite 
directions  are  respectively  bound  to  port  their 
helms  and  pass  each  other  on  the  larboard  side. 

No  attempt  was  made  at  the  argument  to 
controvert  tne  proposition,  and  it  is  too  firmly 
established  hj  decided  cases  to  require  any 
argument  in  its  support. 

The  Duke  of  Bussex,  1  Wm.  Rob.  286;  The 
Oagelle,  1  Wm.  Rob.  471;  The  James  Watt,  2 
Wm.  Rob.  271;  8t,  John  v.  Paine,  10  How.  558; 
The  Oregon  v.  Rocca,  18  How.  672;  Wheeler  v. 
The  •Eastern  State,  2  Curt  C.  C.  142.  [•473 

Modi  testimony  was  introduced  on  the  u: 
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tide  and  the  other  upon  this  point,  and  it  is 
80iii«*\vhat  conflicting.  All  that  can  be  done 
under  the  circumstances  with  any  possible  ad- 
vantage to  oither  party  will  be  to  state  our  con- 
clusions upon  the  evidence.  After  a  careful 
examination  of  the  depositions,  we  think  it  is 
clearly  proved    that    both    vessels   as  they  ap- 

groached  each  other  were  near  mid -channel, 
[ost  of  the  witnesses  on  board  the  steamer  ex- 
pressly affirm  tliat  she  was  near  mid-channel 
when  the  lishts  of  the  propeller  were  first  dis- 
covered, and  they  all  agree  that  her  helm  was 
not  changed,  except  for  the  purpose  of  bring- 
ing the  lights  of  tne  propeller  one  point  on  her 
400 


larboard  bow,  until  the  propeller  starboarded 
her  helm,  and  attempted  to  cross  the  hcfws  of 
the  steamer.  That  movement  of  the  prop^ler 
was  a  direct  violation  of  the  rules  of  naviga- 
tion, and  was  entirely  without  any  excuse.  Her 
master  may  have  be^  deceived  as  to  the  oourse 
of  the  steamer,  by  the  slight  bend  in  the  river; 
but  if  so,  it  is  the  misfortune  of  those  who  em- 
ployed him  that  he  was  not  better  acquaints 
with  the  navigation,  or  more  attentive  to  his 
duty. 

The  decree  of  the  Oirouit  Court  ie,  therefore^ 
affirmed,  with  ooets. 

63  U.S. 
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THE  BEGI8I0MS 


Supreme  Court  of  the  United  States 

AT 

DECEMBER  TERM,   1859. 

BXUBEN  iSnmiXTOS,  Plf.  te  Brr., 

».  iiona  from,  ths  i 

WIIXUU  UcGREW.  2.  But  it  is  supposed  that  the  quosUon  raiwd 

,.      a   n   •»  n       j>  iB>  'ic'^  li"  ^>«fa  settled  in  four  MjudMd  mwb, 

ANmcoouMnol  iNA«nltn  JfaviooorTeMM.  UolUman  v.  i>eeb{Mh    1    Tex.    709;   Yatea  t. 

„M'„?::  Su«,?~'  "^  -"•  ■"" '""  Srw£^.  MSi^ClS  t;^S5:'  "  ''"• 

Thl«  law  ot  dcw»nt  to  applicable  to  \h*  Unded  [Cotuiael  ezamiiMd   tbew   oaoei   at  oonaidvr- 

proiwrty  at  TeiuL  able  loogth.] 

Argued  Dee.  7,  1S59.      Daeid^  Deo.  19,  1858.  We  think  we  have  ahown  gmva  aod  important 

TN  ERROR  to  the  Mrtriot  Court  o(  the  United  different*,  between  foreignere  ud  MsdoaoB  u 

1  SUt«  for  the  SMtem  Dirtriet  of  Texas.  jMUmed  ta  the  «rioni»tion  Uwa  of  lfa«h  M. 

Thi.  action  waa  brought  In  the  ocmrt  below,  '825,  «i^  Uiat  th^  did  no*  oome  wiUiin  the 

b*  the  plainUfT  in  error,  to  recover  a  oortain  ">'«  o*  **•«  oolonliation  establiahed  by  that  Uw, 

t^  of  land.    The  trial  haTinc  re«dt«i  In  a  *nd  aa  a  conaequ^ce  were  not  aubjert  to  the 

wrdict     and    judgment     forTefendant,     the  ertraordinaY    P«naltr    o(    the    30lh    article. 

pUintiff  sued  out  thia  writ  of  error.  *«»'«:   '".t*"*  »"£*  ,^''™    '»,'™»  contended 

A  further  aUtement  of  tba  enae  app»re  in  that,  granting  that  all    the   eolooiiation  lawi 

the  miinion  of  the  oourt.  ""<*  "«"  ''"Jn  '7«  »«  Coahuila  and  Tejaa 

'^  tiad  been  repealed,  jet  the  natimal  colonuatlon 

Mr.  Bolaert  Kmmkmt,  for  plaintiff  in  •mtr.  law  of  Augnat  18,  1826,  was  in  full  force  and 

The  question   for   the  eonaideration  of  tbia  ^^ffeet,  and  that  the  16th  article  of  that  law  de- 
court  ia.  Could  an  alien,  or  to  apeak  mora  prop-  elares,  that  "no  person  who,  by  virtue  of  thia 
atlj  in  tba  langnagn  of  the  Hexioan  law,  waa  a  |a,w,  aoquires  a  title  to  lands,  shall  hold  them, 
foreigner,  not  amnidliated    in    Mexieo,  in  tiie  if  he  ia  domiciliated  in  a  foreign  country." 
war  183S,  oanobla  of  taldiuF  real  estate  as  an  i  Wbit«'a  Recop.  eo2. 
hdr  from  a  llexioan  domioUlated  in  Hexicol  The  supreme  court  of  Texas   has  aolemnly 

To  tbia  queatloi  we  think  there  ia  but  one  letermined  that  everything  in  relation  to  the 

answer,  end  that  in  the  affinnative.    The  grant  ^ight  to  a  diapoaition  uid  grant  of  the  vacant 

in  qoMtion  purpoita  to  b«  to  Joshua  Davia,  a  i^^  i^  the  atate  of  Coahuila  and  Teiaa,  and 

•'MexiOBBtTlawi"lnoth«rworda,  anatnralued  ^j,,  ^y^„    gtat^g    o(    the    Confederation  only, 

foreigner,  as  to    whom    the    anpreme  oourt  o(  properly  belonged  to  the  atatea,  and  that  as  a 

Texas  baa    determined    that    he    waa  a  compe-  [»„gequence,   art-    12,   which   purports  to  limit 

tent  to  acquire  by  purahaae  under  the  Mth  ar-  the  quantity  of  land  which  might  be  granted 

tide  ot  the    ooloniration    Uw    of  the  24th  of  (<,  oaeh  individual,  had  no  operaUon  within  the 

llardi,  1826,  as  a  native  Mexican.  ,j^ta  of  Coahuila  and  Texaaj  and  so  in  regard 

Ams  v.  aiutmbert,  IE  Tex.  BBS.                 ,.      ,  to  the  16th  art.    That  waa  a  matter  in  regard 

It  followa  that  the  grantee  had  «pwi^  w  to  which  the  states  only  had  power  to  act;  but 

constitute  an  heir  l^  teetam^t,  for  ha  stood  in  ^^^  ^^^  ^.^^  ^^^  ^   ^j,^  ,g^  contained  in  the 

the  posiUon  of  a  naUyfc     The  only  question,  ^^^^^  ^^  ^^^^  „^j  operate  in  Texaa,  beeauae 

then,  ia  as  to  O*  capadV  ol  tje  hdra  being  ^^^  ^j^,^  to  the  land  in  question  was  not  ao- 

foreignera;  upon  thia  qnesUon  the  oounaei  en-  ^^^  ^^  ^j^^^.  ^j  ^^^^^  j^„  ^^  ^^^  ^^  ^^„^ 

Norm— Allmaaa;  effect  of,  aa  to  titla  to  raal  a*-  of  the  colonization  law  of  March  24,  1BZ4,  under 

(ate— Mc  not*  to  OoverneM'  ».  Bpbertaoo,  8  I*  «■  wUeh  the  orant  of  it  was  made.     And  besides, 

iLU^^  ^iH^^^^'ciU^oi^tS^i^  the  geneml  coloniaation  lew  was  made  in  An- 

c<L  U/S.  SS4 :  DOta  to  BlaenOorf  v.  Taylor,  B  L.  ed.  guat,  1B24 ;  and    afterwards,    in  IS28,  another 

U.  S.  389;  note  to  Dartv  ».  Mayer.  6  U  *•■  O.  &  Congreas  of  the  repuMie  established  a  general 

ser ;  asd  DOtt  to  Jackson  V.  C"*"- ' '"^J'-?:  """  naturalization  Uw,  one  provision  of  which  waa 


4frWlO                                                SUFBEME  CSOUBX  OV  THB  UnITSD  STATES.  DeG.  TebX, 

We  think  we  have  established:  found  in  the  jurisprudence  of  Mexico,  as  it  ii 

1.  That  by  the  laws  of  Spain  and  by  the  In-  understood  and  applied  to  cases  as  tJic^  hare 
dias,  a  foreigner  domiciliated  in  a  foreign  arisen  within  the  state  of  Texas.  If  there  is 
country  in  all  times  past,  at  least  from  the  time  found,  in  the  decisions  of  the  supreme  court  of 
of  Allonso  L.  Sabeo,  in  the  13th  century,  dur*  that  state,  dear  and  consistent  testimony  to  the 
ing  whose  reign  the  8iete  Partidaa  was  com-  existence  of  a  rule  of  descent,  under  such  cir- 
piled,  could  tiDce  as  an  heir  to  a  person  dying  cumstances  the  duty  of  this  court  will  be  per- 
in  Spain.  formed  in  ascertaining  and  enforcing  that  role 

2.  That  this  rule  is  not  limited  or  changed  by  in  this  case. 

reason  of  anything  in  the  colonization  laws  of  The  defendant  has  referred  the  court  to  t 

Coahuila  and  Texas,  or  in  the  judgments  of  the  series  of  decisions  as  containing  such  testimony, 

courts  of  Texas;  whence,  it  follows  that —  The  case  of  Uolliman  v.  Peebles,  1  Tex.  673. 

3.  The  plaintiff  ought  to  have  recovered  in  the  was  that  of  heirs  claiming  the  land  of  a  colon- 
court  below,  having  derived  his  title  from  ttie  ^st  in  the  settlement  of  Austin,  who,  after  his 
brothers  and  heirs  of  the  grantee,  Joshua  Davis,  location,  had  returned  to  the  United  States  and 

All   of  which   proves  that  the  court  below  died,  leaving  heirs  who  were  citizens  of  them, 

erred  in  the  instructions  given  to  the  jury,  and  The  court  intimate,  that  by  the  laws  of  Spain, 

the  judgment  should  be  reversed.  as  adopted  in  Mexico,  these  heirs  had  no  herit- 

Mr.  W.  P.  Ballincer,  for  the  defendant  in  &ble  blood,  and    proceed    to  say:     '' Whatever 

error:  may  be  the  true  construction  of  the  laws  of 

No  principle  is  more  conclusively  settled  in  Spain  or  of  colonization  on  the  subject-matter, 

the  law  of  Texas,  than  that  aliens  prior  to  the  there  can  be  *no  doubt  that  the  capacity  [*48 

adoption  of  the  Constitution,  in  1836,  could  not  of  aliens  to  hold  lands  in  the  republic  of  Mexico^ 

take  lands  by  descent.  if  it  ever  existed  under  the  laws  of  Spain,  was 

HoUiman  v.  Peebles,  1  Tex.  673 ;   Tates  v.  extinguished  by  the  decree  of  the  I2Ui  March, 

laiM,  10  Tex.  168;  Homaby  v.  Bacon,  20  Tex.  1828."    4  Vol.  Ordenes  y  Deoretos,  p.  166.    The 

656 ;  Blythe  v.  Easierling,  20  Tex.  565.  6th  article  of  this  decree  is  expressed  in  the 

Art.  15,  law  of  1824,  provided  that  "no  per-  folio win^f  terms,  viz,: 

ton  who,  by  virtue  of  this  law,  acquires  a  title  "Foreigners    introduced   and   established   in 

to  lands,  should  hold  them  if  he  is  domiciliated  conformity  with  the  regulations  now  prescribed, 

out  of  the  republic.    This  general  law  remained  or  which    shall    be    hereafter    prefM^ribed,  are 

in  force,  and  has  always  been  recognized  as  the  under  the  protection  of  the  laws,  and  enjopr  the 

basis  of  the  power  to  j^rant  lands  by  the  state  civil  rights  conferred  by  them  upon  Mexicans, 

government,  and    as    imposing   imperative  re-  with  the  exception  of  ac^uirine  landed  rurtl 

straints  on  that  power.  property,  which,  by  the  existing  laws,  t^ose  not 

Republic  V.  Tnom,   8    Tex.    608;  Blotmt  t.  naturalized  cannot  obtain.    .    .    .    This  pro- 

Webster,  16  Tex.  618,  619.  vision  covers  all  acquisitions  of  real  propor^, 

This  law  was  repealed  before  the  grant  to  whether  by  purchase  or  inheritance,  and  is  so 

Davis;  but  no  change  was  to  be  made  on  the  understooa  1^  the  Mexican  editor  of  Murilloi 

concession  to  the  purchasers  under  the  former  de  Testamentos." 

law,  and  purchasers  were  required  to  enter  into  The  case  of  Tates  v.  lams,  10  Tex.  168,  was 

possession  of  the  land  granted  them,  within  18  that  of  a  citizen  of  the  United  States  daiining 

months.  through  an  ancestor  who  had  died  in  1827  in 

See  art.  16,  Laws  of  1832,  art.  30,  Laws  of  Texas,  holding  land  by  a  head  right  acquired 

1834;  Jenkins  v.  Chambers,  9  Tex.  234.  in  1824.    The  court  announce  their  oonclusi<», 

llie  grant  to  Davis,  on  its  face,  issued  under  "that,  upon   general   principles   pervading  the 

the  law  of  1825,  and  requires  of  the  grantee  law  of  1823,  under  which  this  griat  was  made, 

compliance  with  its  provisions.  and  upcm  the  general  policy  of  the  government 

But  the  state  law  of  1832,  and  of  1834,  arts,  in  relation  to  the  right  of  property  in  Istnds 
8  and  9,  are  equally  stringent  in  requiring  Mex-  (granted  for  the  purpose  of  colonization)  at  the 
ican  domiciliation  in  order  to  acquire  lands,  time  of  the  death  of  the  intestate,  sm  heir  dem- 
and there  is  no  single  provision,  throughout  iciliated  out  of  the  republic  of  Mexico  could 
the  entire  Colonization  Laws,  departing  from  acquire  no  ri^t,  by  inheritance,  to  lands  of 
this  fundamental  policrv.  persons  dying  in  the  Province  of  Texsw," 

Horton  v.  Brotcn,   2    Tex.    78;    Homsby  v.  The  case  of  Bomsby  v.  Bacon,  20  Teoc  656, 
Bacon,  20  Tex.  556.  was  that  of  citizens  of  the  United  SUtes  claim- 
Mr.  Justice  GampbeU  delivered  the  opinion  ^^  ^,  ?}?*"^  **  ^^"i?  ^"^.J^l^^l  ^!  *  ^*^' 
of  the  eoort*                                                "^  zen  of  Texas,  who  died  m  1835,  with  other  re- 

This  aetioi^  was  instituted  for  the  recovery  of  ^*M{!^  ^'  ^.I^^.'^^IT'  «^  '"'^'l*'''^'' 

land  in  the  colony  of  Power  and  Hewetson,  in  ^(  f ?5^    ^^  court  says:     "IJe  right  of  the 

Texas,  in  the  po^ession  of  the  defendant,  and  pJamUff^s  vendors   (the    alien   heirs)  to  dams 

eUimed  by  the  plaintiff  through  a  conveyance  *^»  land  by  inheritance  must  l>e  ^^ted  by  law* 

by  the  brotheps   of  Joshua   Davis,  deceased,  a  anterior  to  the  Constitution   of  the  Republic; 

colonist,  who  died  in  June,  1835,  intestote,  and  a?^  by  them,  as  appears  from  our  previous  de- 

without  issue.    These  brothers  were  citizens  of  cisions,  such  right    cannot   be  sustained.    The 

the  United  States,  and  assumed  to  be  the  heirs  plaintiff  claims  nothing  through  them  by  his 

at  law  of  the  decedent.    The  only  question  pre-  conveyance.** 

sented  for  the  examination    of   this  court  is.  The  case  of  Blythe  v.  Easterling,  20  Tex.  665, 

whether  the  brothers  were  capable  of  taking  by  is  that  of  heirs  claiming  the  landed  estate  of  an 

inheritance  real  property  within  the  limits  of  immigrant  to   Texas,    who   died  in  November, 

Mexico,  or  were  they  disabled  by  their  condition  1833,    they    being    aliens    and    nonresidents, 

as  aliens.    The  solution  of  this  question  must  be  *The  court  decides:    "That  it  is  too  well  r*49 

404  64tr.& 


1850.                                                    Flowers  v.  Fobemui.  ISt-Ut 

Mttled  bj  repeated  deebions  of  thia  court  to  be  A  further  statement  of  tli«  eua  ^pM»  In 

longer  n^rded  aa  an  open  question,  that  at  the  opinion  ol  the  court. 

the  period  ol  the  desth  of  the  decedent,  his  heirs,  Ueatrt.  Bobart  J.  Brest  and  ( 

beLoff  aliens,  could  not  inherit  his  estAte."  Phelpi,  for  the  plaintiff  in  arror: 

ytk  understand   these  decisiona  to  declare  a  We  contend; 

law  of  descent  applicable  to  the  landed  property  I.  That  a  ralid    contract    of    warranty  waa 

of  Tesaa  generallj,  and  not  to  lands  in  a  partic-  made  binding  upon  Keller  ft  Foreman,  the  war- 

ular  colony,  or  settled  under  a  particular  act  rantors.     The  letter  of  attorney  from  the  de- 

of  ooIonizaUon.   The  case  before  the  oourt  falls  fenduit  and  his  deceased  copartner  must  be  oon- 

within  the  control  of  these  decisions.  strued  according  to  the  law  of  Louisiana,  the 

rk«  judgment  of    the   iHafriol    Oovrt  it  af-  place  where  the  authority  was  to  be  exeented. 

firmed.  Ouinga  v.  Bull,  0  Pet  627. 

The  law  of  Louisiana  implied  a  general  war- 
ranty against  eviction,  as  a  necesBsry  incident 
CHARLES  FLOWERS,  Survivor  of  Alice  Flow  to  every  sale. 

ers   Pltf  in  Err  Civil  Code  I^  2450,  2477,  247fi,  24S2;  Pret- 

'      '~              '  Ion  V.  Keene,  14  Pet.  133. 

It  follows  that  Keller  A.  Forman  were  bound 
by  the  contract  made  by  them,  through  Uieir 
agent,  Armstrong,  it  being  no  more  than  the 

(Bea  8.  C  23  How.  182-14S.)  lex  foci  would  have  implied,  had  no  such  eon- 

.      «!-"»••   »f   ".oulor   ■»  Lou™*—  „    ^'i  ^ij  ^,„^  ,„  jj^       ^.,^  , 

«A«i  n,«  0/ »"lw»  I»u«  I"  *™-'-  ri.M  ot  .ilion  to  the  pl^ntiir. 

The  Mitntt  of  URrrlind  of  the  7eui  of  ITIO.  eh.  !"■   (Upon  the  defense  of  limitatione.)    Th»t 

St,  and  181^  ch.  Uld.  coneUtuted  h  Iat  to  a  reco.-  eucli  action  accrued  within  tlltee  feara  prior  to 

en  b,  the  pfotntlffiaa  more  than  three  jeara  had  the  insUtution  of  the  euit. 

!Srtt,'.'£'.aS'hSSoi!  thS'Sn't."  """•*  ■*  The.,  two  point,  will  be  ^m.ldered  togethn. 

Where  oae  bad  been  judldattr  declared  not  to  The  OMitract  was  concerning  land  situated  in 

b*  entitled  to  land,  bj  the  dea«e  or  the  Supreme  touisiana.     It  waa    made    in    Louisiana,   and 

Court,  that,  ot  itself,  waa  an  srtetlon  luider  the  law  ,.           -,               .      ^    r.orfnrmKl       Thu  fnniiirv 

of  Loniilana,  though  the  ooort  postponed  BlTln«  a  there  it  waa    14)    oe    pertormeo.     ine  inquiry, 

writ  of  posMssloD.  therefore,  is,  what,  by  the  lex  loot,  was  neoes- 

IB  that  sutt  It  la  not  neeeMarj  to  eonatltate  an  g^ry  to  constitute  a  breach  of  the  contract  I 

ffll?°&S'iU2d.'"'"                                          '  By  the  dvil  law,  the  remedy  upon  the  obli- 

Ad   eviction   maj   take  place   when  the   vendee  gation  of  warranty  is  two-fold,  and  each  remedy 

eontlnnea  to  hold  the  propettr  under  a  different  haa  leapect  to  a  mstinct  and  independent  ealue 

title  (con  that  transferred  to  him  by  his  vendor.  „.  -rtinn 

The  Civil  Code  ol  Loulaisna  provides  that  a  tea-    ol  action.  .     ,     .t     v i.     _a 

hole  or  of  a  part  The  more  usual  remedy  In  the  Freneh  and 

le  seisin  naoallj  Louisiana  practice  is  the  one  which  was  orlgi- 

but  maj  be  pro-  „^]y  rggorted  to  in  the  present  case,  while  peod- 

Istlnet  from  and  ing  In  the  Louisiana    court.      By    it  the  war- 

le  law  vested  In  rantor  is  formally  vouched  or  cit«d  in  to  defend 

^^.'^J^ra^tfhJ  *>"  vendee's  Utle,  as  soon  as  proceedings  at« 

Saw  o/hla  oblf  commenced  against  the  Utter.    If  the  seller  thtia 
called  in  cannot  defend,  "tbe  judge  condemns 

•!?'*lt*^t°ml!  '''™  *<*  indemnify  the  defendant,  by  the  same 

isht  of  action  In  sentence  by  which  he  pronounces  in  favor  of  the 

le  warrantors  at  original  plaintiff." 

^      .  fa  this  form  of  proceeding,  the  cause  of  ae- 

'*o?*UhMmr  it  t'on  "^y  ^  «i'd  *«  »"«  "»  ""^  ^  *«  ""**« 

te  of  law.  is  troubled  in  bia  possession  by  a  suit,  for  at 

.     ...     ^„  ""  ■?  "•""•P'M.  that  moment  his  right  to  caU  m  bis  vendor  In 

to  recover  damages  foe  the  failure  of  their  war-  .„     „„-„oo 

rantv,    the   salt   having  been   eommeDced    between  warranty  accruea.                _i,..,.„      _.- 

eight  and  nine  jears  after  the  right  of  acUoa  had  Pothier  des  Ventes,  part  2,  eh.  1,  |  fi,  an.  S, 

aecraed ;  held,  that  the  atatate  of  llmltatlooi  of  12-  Domat  lib   1,  tit.  S  I  10. 

Uarjland  prevenU  a  recover,.  ^^  ^^^^  ^^^^^  -^  O,^  ^^^  „„„  ^^^^  p,^ 

Arini«d  Dec.  12,  18S9.      Decided  Dec.  87,  18$!>.  eouted,  and  which  wa*  rendered  necessary  by 
the  fact  that  the  first  was  ineffectual— the  court 

IN  ERROR  to  the  Circuit  Court  of  the  United  which  gave   judgment   not   having  jurisdiction 

Statea  for  the  IKstrict  of  Maryland.  over  the  absent  parties. 

This  was  an  aotion  of  assumpsit  brought  in  In  substance,  this  remedy  corresponds  to  the 

the  court  below,  hv  the  plaintiff  in  error,  to  re-  ordinary  cnnmon  law  action  of  covenant,  and 

cover  damages  alleged  to  have  been  sustained  Ike  it  in  not  available  until  Bnal  sentence  is 

by  a  breach  of  warranty,  contained  in  a  deed  pronounced,  and  cannot  be  brought  before  the 

of  certain  lands  in  Louisiana.  vendee  has  sustained  an  eviction,  either  actual 

The  trial   having  resulted  in  a  verdict  and  or  constnictive. 

' Pothier  dea  Ventes,  part,  2,  ch.  1,  S  2,  art  B, 

f  2;  Domat.  lib.  1,  tit,  2,  S  10. 

In  the  present  case,  therefore,  the  cause  of  ae- 


f.J?^'^'S!i''iIS?f;„;Si2i  'i!£t!LS^^T^  J^    «™  ^'^  ^"^  ""'rue  until  eviction  was  consnm- 
''*^  <intt  not  ua  foci  govpme,  ibmh — see  note  to  18  ^  j 

rd.  U.  S.  1B4  :  not*  to  48  L.  B.  A.  Aao.  and  naU    mated. 

"Eviction"  u    defined    to    be     the  loss  suf 
40S 


not*  to  48  L.  B.  A.  Oae,  and  note    ' 
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fered  by  the  buyer  of  the  totality  of  the  thing 
sold,  or  a  part  thereof,  occasioned  by  the  right 
or  claim  of  a  third  person." 
Civil  Code,  art.  2476. 

It  is  decided  that  this  text  does  not  require 
actual  dispossession.  Any  holding  by  the  ven- 
dee of  a  title  different  from  that  acquired  from 
his  warrantor,  falls  within  its  terms. 

Pothier  des  Ventes,  No.  96;  Landry  ▼.  Oatnet, 
1  Rob.  362;  Thomas  v.  Olemmi,  11  Rob.  397. 

If  the  instruction  given  below  can  be  sup- 
ported upon  the  facts  disclosed  by  the  record 
evidence,  consisting  alone  of  the  certified  tran- 
script of  proceedings  of  the  district  court  of 
Rapides  parish,  in  the  suit  of  Calvit  v.  Mulhol- 
lait,  we  concede  that  it  is  unobjectionable  in 
point  of  form.  If,  however,  it  is  predicated  in 
9Jkj,  the  least  degree,  upon  the  parol  testimony, 
it  IS  fatally  defective,  and  for  this  plain  reason, 
that  it  takes  the  testimony  from  tne  jury  who 
are  the  sole  judses  of  its  credibilibr,  by  a  per- 
emptory charge  that  the  statute  of  limitations 
constituted  a  bar. 

The  law  should  have  been  given  to  the  jury 
hypothetically,  leaving  them  to  find  the  facts. 

Budd  V.  Brooke,  3  Gill.  198 ;  Calvert  v.  Oowe, 
1  Gill,  95;  Oharleeton  Ina,  Co,  v.  Comer,  2  Gill, 
410;  Ragan  v.  Qaither,  11  Gill  k  J.  472. 

In  an  action  for  breach  of  warranty,  the  record 
of  the  suit  in  which  the  title  paramoimt  was 
litigated,  is  conclusive  evidence  of  the  eviction 
in  cases  where  the  warrantor  had  notice  and  an 
opportunitv  to  defend  his  vendor's  title.  Where 
no  such  title  was  given,  the  record  is  still  prima 
lade  evidence,  not  only  of  the  validity  of  the 
paramount  claim,  but  of  its  extent,  etc 

Civ.  Code,  arts,  2493,  2494;  Clark  v.  Oanrlng- 
ion,  7  Cranch,  308. 

It  may  well  be  argued  that  in  the  present 
ease  the  defendant  had  such  notice. 

t'ield  V.  Qihhn,  Pet.  C.  C.  165;  Roberta  r.  Oaid- 
ioell,  5  Dana,  512;  Wemwag  T.  PawUng,  5  Q.  & 
J.  500. 

But  whether  notice  or  not,  the  record  it  prop- 
erly in  evidence. 

BanBon  v.  Buohnm'^  4  Dana,  251;  Owinge  r. 
Bull,  9  Pet  627. 

Now,  first  examine  the  facts  of  this  ease  as 
they  appear  from  the  record  evidence  (the 
record  m  the  suit  of  Calvit  v.  HulhoUan),  inde- 
pendent of  the  parol  tcsHmonv,  to  determine 
whether  these  facts  alone  do  not  give  the  plain- 
tiff a  right  of  action  to  which  the  statute  of 
limitations  is  not  a  bar. 

The  litigation  upon  the  paramount  title  oom- 
mences  in  1838.  In  1843  the  district  court  ren- 
ders an  adverse  judgment,  and  the  defeated 
claimants  appeal.  In  1845  the  appellate  court 
aflSrms  this  judgment  as  to  two  of  the  claim- 
ants, but  reverses  it  as  to  the  two  youngest,  and 
decides  that  thev  are  each  entitled  to  recover 
an  undivided  eignth. 

This  decree,  even  if  it  had  been  in  terms  a 
final  judgment,  would  not,  by  the  law  of  Louis- 
iana, have  per  se  amounted  to  an  eviction. 

Murray  v.  Ba^n,  7  Mart.  N.  S.  271. 

The  decision  of  the  appellate  tribunal  was 
not  a  final  decree,  but  on  the  contrary,  prelimi- 
nary and  prospective  merely,  contemplating 
future  proceedings  and  prescribing  future  ac- 
tion, as  a  condition  precedent  to  a  complete 
eviction.     . 

So  far,  then,  there  is  no  eviction;  therefore 

4oa 


no  breach  of  warranty;  therefore  no  right  of 
action;  and  hence  we  may  safely  assume  that 
down  to  November  1845,  limitations  have  not 
commenced  to  run  against  us. 

From  the  time  the  decree  of  the  appellate  tri- 
bunal was  filed  in  the  district  cour^  hi  Nov., 
1846,  nothing  appears  ^ich  has  the  remotest 
relation  to  an  eviction,  until  1853. 

On  Mav  80,  1853,  the  present  plaintiff,  with 
his  now  deceased  co-plaintiff,  for  the  first  time 
appear  in  the  cause,  make  themselves  parties  in 
their  capacity  as  "heirs  and  universal  legatees'* 
of  t)ie  original  defendant,  adopt  his  answers 
and  defenses,  and  ask  for  judgment  over  against 
the  warrantors,  in  case  judgment  be  rendered 
in  favor  of  plaintiffs. 

And  on  the  next  day  (31st  May)  there  is  an 
entry  of  what  purports  to  be  a  final  judgment 
of  the  district  court,  reciting  the  decree  of  the 
court  above,  and  also  reciting  the  faet  which 
for  the  first  time  appears,  that  "the  legal  rep- 
resentatives of  Charles  Mulhollan  have  pur- 
chased the  claims  of  said  Calvits  for  the  ram  of 
$2,400." 

Within  the  principles  laid  down,  this  recital 
furnishes  at  once  a  state  of  facts  such  as,  l^  the 
lea  loci,  amounts  to  an  eviction,  and  gives  a 
ri^t  of  action  upon  the  warranty. 

Bee  cases  before  dted,  1  Rob.  862,  and  11  R. 
397. 

The  record,  however,  does  not  furnish  the 
date  at  which  the  purchase  was  made.  That 
it  does  not  do  this  expressly  is  oenain.  That 
it  does  not  fix  the  exact  date  by  implication,  is 
equally  dear. 

It  is  not  for  us  to  supply  the  <»nission  caused 
bw  the  silence  of  the  record  with  respeet  to 
time.  It  is  for  the  defendant,  who  relies  upon 
limitations,  to  show  that  we  are  barred.  It  is 
enough  for  us  to  show  that  at  all  eventa  on 
May  31,  1868,  we  had  a  cause  of  action,  withoat 
being  required  to  prove  how  long  befdre  we 
might  have  had  it. 

If,  then,  it  appears  by  the  record  alone  tiiat 
upon  the  81st  May,  1853,  the  litigation  upon  the 
panunount  title  was  brought  to  a  dose  by  final 
judgment,  and  that  upon  that  day  we  stood  ee 
purchasers  of  the  paramount  daima,  with  noUi* 
ing  in  the  record  to  show  that  we  were  sueh 
purdiasers  long  anterior  to  that  time,  we  sub- 
mit that  the  instruction  siven  bv  the  eoort  be- 
low that  we  were  barrea  by  limitationa  was 
erroneous,  inasmuch  as  we  commenced  one  suit 
within  less  than  three  years  from  said  date,  to 
wit,  on  November  3,  1855. 

We  now  proceed  to  consider  the  ease,  as  it 
may  be  mooified  by  parol  testimony. 

The  depositions  of  J.  A.  Calvit  and  Judge 
Ogden  disclose  the  fact  that  the  relinouishment 
of  the  paramount  daims  was  made  November 
14,  1846,  and  that  the  purchase  was  made  bj 
Thos.  0.  Moore,  the  acting  executor  of  Ifol- 
hollan. 

Upon  this  evidence,  the  attempt  is  made  to 
set  up  the  bar  of  limitations  asainst  the  heirs. 
by  dating  thdr  right  of  action  bade  to  the  time 
when  a  voluntary  payment  was  made  bj  the 
executor. 

Until  adopted  by  the  hdrs,  the  pardimse  of 
Calvit's  claims  by  Moore,  althooflfa  doubtless 
made  in  "good  faith,"  and  as  the  ^^Met  ar- 
rangement that  could  be  made  for  the  estate," 
yet,  not  being  within  the  scope  oi  his  exeeu- 
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takl  fownn,  wms  no  mor*  the  Mt  of  the  hein 
thiA  if  made  by  an  entire  itranger  for  purpoeat 
id  neenlation. 

Bruih  ▼.  Wor^  15  F«t  OS-Ill;  Code  Ia.  art 
1052;  Anderaam's  Eweoutan  ▼.  JLiukrioii't  fftfirt, 
10  La.  35. 

The  doctrine  if  wdl  eettled,  that  an  aetioa 
upon  warranty  may  be  brought  hw  the  exeeii- 
ten,  proridea  the  breaeh  be  durmg.  the  life- 
time of  the  testator;  but  if  the  btiaeh  oeenr 
after  hie  death,  the  aotion  can  only  be  main- 
tained by  the  hein. 

1  P^iri.  Ocmt.  100;  RmM^fB  r.  Adam$,  7  lid. 
40. 

It  ia  plain,  therefto^  that  no  right  oi  action 
accrued  upon  this  contract  of  warrantyi  until 
Kay  01,  1853.  The  executors  could  not  haye 
sued:  (1)  Becauae  the  pavment  by  them  did 
not  constitute  an  eviction  at  all,  they  not  being 
anthoriaed  to  represent  the  land;  and  (2)  be- 
cause^ even  if  sudi  payment  did  constitute  an 
eviction,  the  breach  was  not  until  after  the 
death  ii  Mulhollan,  the  warrantee,  in  which 
case  the  heirs  alone  could  maintain  an  action. 

If  or  could  the  heirs  have  sued,  for  th^  had 
not  then  ratified  the  voluntary  and  gratuitous 
act  of  the  exeeutorsy  and  made  the  payment 
their  own. 

There  being  no  parties  eompeteni  to  soe^  limi- 
tations could  not  run. 
FUhwidk  T.  S&watt,  4  Hanr.  k  J.  303. 
But  if  the  preceding  views  be  erroneous,  and 
it  should  be  neld  that  the  breadi  oi  warranty 
occurred  Kofcmber  14,  1846,  by  the  executors 
purchaae  of  tiie  paiamoont  diums.  It  still  l^ 
no  means  foUowt,  of  aeossaity,  that  limitations 
eommenced  to  nm  from  that  time. 

The  eireumstancea  of  thia  case  are  peculiar. 
The  paramount  daim  was  In  process  A  litiga- 
tloo  from  1838  to  1853.  During  the  whole  oi 
these  fifteen  years  the  righte  oi  all  parties  were 
held  in  suspense.  The  dedsicii  ol  tae  Supreme 
Oouit  In  1845  was  in  no  sense  a  final  detennina- 
Uan  of  the  controversy.  On  the  contrary.  It  was 
In  terms  merely  prospective  and  interioontorv. 
That  such  decree  was  not  final,  see  Pmrmng 
T.  Fonrmquet,  0  How.  208. 

That  it  was  preparatory  only,  see  Tkampmm 
T.  Mylm/e^  4  La.  Ann.  211. 

During  all  the  intervening  time  up  to  May 
^1,  1853,  the  paramount  dalms  were  exposed  to 
the  contingent  and  unliquidated  offsets  and 
abatements  indicated  by  the  decision  ol  the  ap- 
pellate court. 

During  all  this  time,  also,  that  the  suH  re- 
mained open,  it  was  not  only  the  right,  but  It 
wma  the  duty  of  Keller  &  Foreman  to  have 
Intervened,  dther  in  proper  person  or  by  at- 
torney, for  the  protection  of  the  threatened 
^Ue  which  it  was  within  the  scope  of  their  ob- 
ligation, not  merely  to  'Srarrant^'*  but  also 
actively  to  ''defend." 

Theee  facts,  we  sulmiit^  dearly  bring  this 
eaae  within  the  principle  laid  down  by  this 
oomi  in  Mantgomery  v.  B0mande$f,  12  Wheat 
129,  aifirminff  the  judgment  of  the  supreme 
oouxt  of  Louinana  in  2  New  8er.  422. 

See,  also,  Sdliahury  v.  Black,  6  H.  ft  J.  203; 
Walhet  V.  Bradley,  3  Pick.  261;  Franklin  v. 
l>eprimt,  13  Grat,  257;  King  v.  Baker,  20  Pa. 
^00;  Uwrtin  t.  Ihtnaan,  02  U.  &  (21  How.)  304. 
W  How. 


Me89r§.  Oeovce  W.  Bvowm  and  F.  W. 
Browm,  Jr.*  for  the  d^endant  in  error: 

The  power  of  attorney,  whldi  is  the  cause  of 
action  in  this  case,  is  a  simple  contract  under 
seaL  It  does  not.  hi  terms,  authorise  the  attor- 
ney to  exeente  a  deed  with  the  general  warranty, 
and  was  not  Intended  to  do  so  Vy  the  con- 
stituents, hot  that  question  Is  not  now  before 
this  court.  The  defendant  in  error  will  contend 
that  the  Instruction  ai  the  circuit  court  was  cor- 
rect. 

I.  The  cause  of  aetion  of  the  nlalntiff  In 
error,  if  any  he  had,  accrued,  and  llmitatlona 
b^gan  to  run  November  14,  1846,  when  payment 
was  made  by  the  executor  of  Mulhollan  in  be- 
half of  the  estate.  More  than  three  years  had 
elapsed  before  the  bringing  of  this  action,  No- 
vember 3,  1855.  and  the  claim  is  barred  by  the 
acts  of  limitation  of  the  state  of  Maryland  of 
1715,  ch.  23,  S  2,  and  1818,  ch.  216,  {  1. 

Beatty's  Admr$,  v.  Bunia^  Admr§,  8  Orandi, 
08;  Murdock  v.  Wtafer,  1  H.  ft  G.  471;  Fray  v. 
Kirk,  4  Gill  ft  J.  500;  Bpragua  v.  Bakar,  17 
Mass.  201  ;Lomit  v.  Bedel,  11  17.  H.  74;  Day  v. 
OhiUm,  10  Wheat  452;  2  GreenL  Bv.  {  244; 
Foo^e  V.  Bwmat,  10  Ohia  330. 

n.  The  judgment  Ol  the  district  court  al  the 
state  of  Louisiana,  In  favor  of  Charles  H. 
Flower  and  Alice  Flower  against  Christopher 
Kdler  and  Franda  F<»«man  for  |850,  with 
interest  from  November  14, 1846,  the  date  Ol  the 
payment  by  Mulhollan's  executor.  Is  void,  tho 
court  bdow  having  no  Jurlsdlctioa  in  the  case, 
the  defendante  never  having  been  served  with 
process,  and  never  having  had  notice  or  knowl- 
edge of  the  case.  The  Judgment  against  Kel- 
ler Is  by  a  wrong  name.  Sis  true  name  was, 
Christiui,  not  Christt^her,  Kdler,  and  he  was 
in  fact,  dead  at  the  time  iHien  it  was  rendered, 
although  that  fact  does  not  appear  \fj  the 
record.  But  the  plaintiff  In  error  does  not  sue 
on  this  judgment  nor  daim  thereunder.  If  the 
judgment  were  valid,  his  cause  of  action  would 
be  merged  ttierdn,  and  suit  would  have  to  be 
brou|^t  on  ^e  judgment,  and  the  form  of  action 
womoTbe  debt,  not  ottiMiptif. 

ff orris  v.  Hoirdamain,  14  How.  330, 

Mr.  Justice  Wmfso  ddlvered  the  opinion  ol 

the  courts 

We  shall  dte  sudi  facts  in  this  record  as  are 
necessary  to  show  the  rdationa  and  obligations 
ol  the  partiea  to  it,  under  the  laws  of  the  state 
of  Loiusiana,  and  In  that  of  the  circuit  court 
of  the  United  States  for  the  district  of  Mary- 
land, from  whidi  it  has  been  brought  here  by 
writ  of  error. 

The  plaintiffs  are  the  hdrs  and  universal 
lentees  of  Charles  Mulhollan,  to  whom  Keller 
ftToreman  sold  a  tract  of  land,  with  an  obli- 
gation ol  warranty.  On  the  same  day  that  the 
conveyance  was  executed  to  Mulhollan,  he  con- 
veyed by  deed  a  part  of  the  land  to  Reuben 
Carnal,  with  a  like  clause  of  general  warrantr. 

Afterwards,  William  J.  Cavit,  Elizabeth  G. 
Calvit,  James  A.  Calvit,  and  Coleman  W.  Cal« 
vit,  filed  their  petition  in  the  district  court  for 
the  parish  of  Rapides,  alleging  that  they  were 
the  ndrs  of  thdr  mother,  the  lawful  wife  el 
their  father,  Anthony  Calvit,  and  that  they 
were  entitled  to  half  of  the  land,  as  it  had  been 
purchased  by  their  father  during  their  mother^ 
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coverture  with  him,  which  luperinduced  be- 
tween them  a  community  of  acquests  or  gains 
— ^there  having  been  by  them  no  stipulation  to 
the  contrary.  And  they  allege,  also,  that  their 
father,  as  their  natural  tutor,  had  sold  the  land, 
for  a  part  of  which  they  petitioned,  while  they 
were  minors,  in  violation  of  their  rights. 

They  further  state,  that  Charles  MttlhoUan 
and  ^uben  Carnal  were  in  poAsession  of  the 
land,  and  ask  that  one  half  of  it  might  be  ad- 
judged to  them,  as  the  heirs  of  their  mother. 

Being  thus  brought  into  court,  Mulhollan  and 
144*]  Carnal  filed  *their  answers.  Each  deny 
the  allegations  of  the  plaintiffs — Carnal  dtinff 
Mulhollan  into  court  u  his  warrantor;  and 
Mulhollan  alleges  in  his  answer,  that  he  had 
purchased  the  land  from  Keller  and  Foreman, 
with  a  general  warranty.  He  asks  that  they 
might  be  cited,  to  defend  him  in  his  title  and 
possession;  and  that,  as  they  were  absentees 
from  the  state  of  Louisiana,  he  prayed  for  the 
appointment  of  eurators  ad  hoc,  to  represent 
them  in  the  case. 

George  K.  Waters  was  designated  by  the 
court  as  their  curator;  and,  upon  being  sum- 
moned, appeared  in  that  relation,  and,  assum- 
ing to  be  the  attorney  of  Keller  &  Foreman, 
filed  an  answer  for  them.  Keller  k  Forenum, 
however,  never  had  any  knowledge  of  the  suit 
nor  any  notice  of  the  appointment  of  Waters  as 
curator. 

Waters,  in  his  answer,  cited  in  warranty  the 
legal  representatives  of  A.  J.  Davis,  deceased, 
trom  whom  Keller  &  Foreman  had  bought  the 
land. 

The  legal  representatives  of  Davis  appeared, 
by  George  Purvis,  their  curator,  and  in  their 
turn  dte  in  warranty  Anthony  Calvit,  their  an- 
cestor's vendor,  who  was  the  father  of  the  plain- 
tiff, by  whom  the  land  had  been  sold  to  Davis. 
Anthony  Calvit  appeared  by  attorney,  denying 
the  petitioner's  allegations. 

After  several  continuances,  the  case  was 
brought  to  trial  in  the  district  court,  and  judg- 
ment was  entered  for  the  defendants.  The 
plaintifT  carried  it  by  appeal  to  the  supreme 
court  of  Louisiana.  The  judgment  of  the  court 
below  was  reversed,  on  the  26th  November, 
1845.  That  court  decided  that  the  two  young- 
est petitioners,  James  and  Coleman  Calvit,  were 
each  entitled  to  one  undivided  eighth  of  the  land 
in  ocmtroversy,  but  that  William  J.  Calvit  and 
Elizabeth  G.  Calvit  were  excluded  from  recov- 
ering, on  account  of  the  prescription  of  ten  and 
twenty  years,  which  Mulhollan  had  pleaded  in 
his  answer.  The  court  then  remanded  the  cause 
to  the  district  court,  for  further  proceedings  on 
the  question  of  improvements,  costs,  and  profits, 
and  of  damages  between  the  warrantors. 

Afterwards,  on  a  rehearing,  the  supreme  court 
directed  a  further  inquiry  to  be  made,  for  the 
145*]  purpose  of  ascertaining  *whether  the 
price  received  for  the  land  by  the  father  and 
tutor  of  the  plaintiff,  had  been  applied  to  the 
payment  of  the  debts  of  the  commimity  of  their 
father  and  mother;  "and  it  ordered,  if  any  of 
it  had  been,  that  James  and  Coleman  Calvit 
should  contribute  in  proportion  to  their  rights 
in  the  land;' and  that,  in  the  mean  time,  no  writ 
of  possession  should  issue  until  they^  had  paid 
the  amount  which  the  court  below  might  deter- 
mine to  be  due  by  them*" 
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After  the  rendition  of  the  lupreme  court's 
decree,  Charles  Mulhollan  died.  His  will  was 
admitted  to  probate  on  the  11th  July,  1846. 
On  the  same  day  his  death  was  suggested,  and 
an  order  was  passed  to  renew  the  suit  in  the 
names  of  his  legal  representatives.  Three  days 
afterwards,  Thomas  O.  Moore,  the  executor  of 
Mulhollan,  paid  to  James  and  Coleman  Calvit 
$2,400  for  a  relinquishmnt  of  their  claims  to 
the  land  in  controversy,  and  all  of  their  ri^ts 
in  the  Judgment  which  had  been  rendered  in 
their  favor. 

No  further  proceedings  were  had  in  the  suit 
from  the  11th  November,  1846,  to  the  30th 
May,  1853,  when  the  plaintiffs  in  this  suit  made 
themselves  parties,  as  heirs  and  universal 
legatees  of  tneir  imde,  Charles  Mulhollan,  the 
original  defendant.  They  adopted  his  answers 
and  defenses,  and  ask  for  judgment  against  his 
warrantors,  Keller  &  Foreman,  which  was  given 
on  the  following  day,  in  the  district  court,  to 
which  the  cause  haa  been  remanded,  for  those 
purposes  only  heretofore  stated. 

Such  have  been  the  relations  of  the  parties 
named  in  the  record,  in  the  district  and  supreme 
court  of  the  state  of  Louisiana.  Whatever  was 
the  liability  of  Keller  k  Foreman,  as  warrantors 
of  Mulhollan,  they  never  were  subjected  to  the 
jurisdiction  of  the  district  court  by  any  valid 
proceedinff  from  it,  to  enable  that  court  to  canr 
that  liability  into  a  judgment  in  favor  of  Mul- 
hollan, t^eir  vendee,  or  in  favor  of  hit  repre- 
sentatives, Charles  and  Alice  Flowers. 

When  Mulhollan  answered  the  petition  of  the 
Calvits,  and  asked  that  Keller  k  Foreman 
should  be  dted  into  court  as  his  warrantors,  no 
citation  for  that  purpose  was  served  upon  them 
to  do  so.  One  was  issued  for  and  served  upon 
Waters,  to  represent  them  as  curator  ad  hoe; 
but  that  was  insufficient  *to  give  to  the  [*146 
district  court  jurisdiction  to  pronounce  judg- 
ment asainst  them,  though  that  court  did  io  sa 
Hence  it  is  that  this  action  of  assumpsit  was  in- 
stituted to  recover  damages  alleged  to  have  been 
sustained  upon  a  breach  of  the  warranty  of  Kel- 
ler k  Foreman  to  Mulhollan. 

In  the  declaration  in  this  action,  it  ia  redted 
that  Keller  k  Foreman  had  conveyed  to  Mul- 
hollan a  tract  of  land,  with  warranty,  and  that 
the  supreme  court  had  adjudged  that  James 
and  Coleman  Calvit  were  each  entitled  to  an 
undivided  eighth  of  the  same.  They  were  de- 
clared to  have  entered  into  tne  same,  and  evicted 
Mulhollan  from  it;  in  consequence  of  whidi, 
Mulhollan,  to  regain  his  possession,  had  paid  to 
James  and  Coleman  Calvit  $2,400  for  the  re- 
linquishment of  their  daims  to  the  land.  To 
this  action,  the  defendant  pleaded  non  assump- 
sit; and  it  was  agreed  in  writing,  by  the  counsel 
in  the  cause,  that,  under  such  issue,  all  errors 
in  pleading  should  be  mutually  waived,  and 
that  the  defendant  was  to  be  permitted,  under 
it,  to  rely  upon  the  statute  of  limitations. 

Upon  the  trial  of  the  ease,  that  point  was 
urged.  The  statutes  of  Maryland  of  the  yeais 
1715,  ch.  23,  and  1816,  ch.  216,  entiUed,  «*A0ti 
to  Avoid  Suits  at  Law,"  were  insisted  upon,  as 
constituting  a  bar  to  the  recovery  of  the  plain- 
tiffs. Such  was  the  instruction  given  by  the 
court. 

There  is  no  error  in  the  instructioii.  More 
than  three  years  had  dapsed  after  their  right 
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of  aetion    hmd   aoerued,    before   the  plaintiffs 
brouffht  their  suit.    Their  unde  had  been  ju- 
didally  declared  not  to  be  entitled  to  a  part  of 
the  land  by  the  decree  of  the  supreme  court. 
That  of  itself  was  an  eviction  under  the  law  of 
Louisiana,  though  the  court  postponed  giving 
a  writ  of  possession  to  the  parties  in  whose  fa- 
vor its  decree  was   made,   for   the  purpose  of 
having  certain  points  ascertained  in  which  all 
the  parties  to  the  cause  were  interested — no  one 
of  them  more  so  than  Mulhollan  himself.    The 
date  of  the  supreme  court's  decree  in  favor  of 
the  two  Calvits,  is  26th  November,  1845,  shortly 
after  Mulhollan  died.    The  district  court  had 
not  then  adjudged  those  points  for  which  the 
ease  had  been  remanded  to  it. 
147*]  *Before  that  was  done  by  the  court,  and 
icon  after  Mulhollan's   death,   his    acting  ex- 
ecutor, Moore,  on   the    14th    November,  1846, 
bought  from  the  two  Galvits  their  claim  to  that 
part  of  the  land  which  had  been  decreed  to  them 
iiT  the  supreme  court.    This  itself  was  an  evic- 
tion, though    the   supreme    court,  in  deciding 
upon  these  rights  to  the  land,  had  withheld  from 
the  Calvits  a  writ  of  possession.  It  is  not  neces- 
sary to  constitute   an   eviction,   that  the  pur- 
tts^ser  of  land  should  be  actually  dispossessed. 
11  Bob.  La.  397.  It  was  also  ruled,  in  the  same 
ease,  that  an  eviction  may  take  place  when  the 
vendee  continues  to  hold  the  pr^rty  under  a 
different  title  from  that  transferred  to  him  by 
his  vendee.    In  this  instance,  Mulhollan's  repre- 
sentatives held  the  title  to  a  p«irt  of  the  land, 
originally  bought  by  him  from  Davis  as  a  whole, 
hy  the  purchase  of  James  and  Coleman  Calvit's 
undividled  eighth. 

The  same  conclusions  had  been  previously 
ruled  by  the  same  court  in  Landry  v.  G^omet, 
1  Rob.  La.  362.  The  court's  language  is:  "It 
is  true  that,  ''y  the  authorities  to  whidi  we  have 
been  referred,  the  doctrine  is  well  estaUished, 
that,  in  order  to  constitute  an  eviction,  it  is  not 
absolutely  necessary  that  the  purchaser  should 
be  actually  dispossessed.  That  eviction  takes 
place,  although  the  purdiaser  continues  to  hold 
the  property,  if  it  be  under  a  title  which  is  not 
that  transferred  to  him  b^  his  vendor,  as  if  he 
should  extend  the  property,  or  should  aeouire 
it  by  purchase  from  the  true  owner."  Potnier, 
Vente,  No.  96;  Troplong,  Vente,  No.  415; 
Toniller,  vol.  XVI.,  continuation  bv  Duvergier, 
voL  L  Nos.  809,  313.  Other  cases  in  the  Louis- 
iana Reports  have  the  same  conclusions,  but 
w«  do  not  think  it  necessary  to  cite  them.  The 
rulings  in  1  and  11  Robinson  announce  it  to  be 
the  uncontested  doctrine  in  the  Louisiana 
courts,  that  actual  dispossession  is  not  neces- 
sary to  constitute  an  evicticMi,  and  that,  if  the 
purchaser  holds  under  another  title  than  that 
of  his  vendee,  an  eviction  may  take  place.  Those 
decisions  cover  the  case  in  hand  in  both  par- 
ticulars, and  they  show  that  the  purchaser  of 
the  land  had  suffered  an  eviction  by  the  decree 
of  the  supreme  court,  in  the  meaning  of  that 
term  in  tne  law  of  Louisiana,  thougti  a  writ 
148*]  of  possession  had  not  been  issued.  *But 
if  that  was  doubtful,  it  is  certain  that  the  evic- 
tion was  accomplished  when  the  executor  of 
Molhollan  bought,  for  the  benefit  of  his  tes- 
tator's estate,  the  claim  to  the  land  which 
James  and  Coleman  Calvit  had  acquired. 

Mulhollan,  by  his  will,  granted  to  his  execu- 
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tors,  immediately  on  his  death,  full  and  entire 
seisin  and  possession  of  all  his  estate,  to  hold 
and  manage  the  same  until  all  the  legacies  given 
by  him  were  paid  over  and  fully  discharged. 
The  signification  of  a  delivery  of  seisin  to  an 
executor  will  be  found  in  articles  1652,  1064, 
1666,  1667,  of  the  Civil  Code,  and  in  35  of  Re- 
vised Statutes,  8.  These  articles  provide  that 
a  testator  may  give  the  seisin  of  the  whole  or 
of  a  part  of  his  estate  to  his  executor,  accord* 
ingly  as  he  may  express  himself.  The  seisiB 
usually  continues  for  a  year  and  a  day,  but 
may  be  prolonged  by  an  act  of  the  couit,  and 
may  be  terminated  whenever  the  heirs  shall  de- 
liver to  the  executor  a  sum  suflldent  to  pay  the 
movable  legacies.  The  seisin  of  the  executor 
is  distinct  from  and  paramount  to  the  seisin 
which  the  law  vested  m  the  heir,  immediately 
on  the  death  of  his  ancestor,  and  the  heir  can 
onlv  deprive  the  executor  of  it  by  providing  se- 
curity for  the  performance  of  his  obligations. 
The  executor  represented  the  reception,  in  so 
far  as  respects  creditors  and  legatee.  Bird  v. 
Jones,  {^  La.  Ann.  645.  When  the  testamentary 
executor  submitted  to  the  title  of  the  Calvits, 
and  paid  them  for  it,  that  was  an  eviction, 
which  gave  to  him  a  right  of  aetion  in  behalf 
of  the  succession  against  the  warrantors  of 
his  testator.  His  right  of  action  passed  to  the 
heirs  of  Mulhollan  when  he  delivered  the  suc- 
cession to  them,  or  whenever  it  came  to  their 
hands  by  due  course  of  law.  It  was  delivered 
to  them,  and  the  executor's  seisin  terminated  in 
the  year  1847,  t^oush  the  precise  day  does  not 
appear  in  the  record.  The  heirs,  upon  its  ter- 
mination, were  reinstated  in  all  the  rights 
which  had  been  temporarily  administered  by  the 
executor.  Those  rights  will  be  found  in  arti- 
cles 984-986,  of  the  Code.  One  of  the  effects  of 
those  rights  is  to  authorize  the  heir  to  institute 
all  the  actions  which  the  testator  could  have 
done,  to  prosecute  to  a  conclusion  sudi  as  had 
been  commenced  by  the  testamentary  executor, 
and  to  commence  all  ^actions  wfaieh  he  [*149 
had  failed  to  institute  belonging  to  the  succes- 
sion. 15  La.  527 ;  7  Rob.  La.  188 ;  2  La.  Ann. 
389;  7  La.  Ann.  867.  In  such  a  suit  by  the 
heirs,  the  same  defenses  may  be  made  which 
could  have  been  applied  if  the  executor's  seisin 
had  been  continued.  But  in  this  instance, 
neither  the  executor  nor  the  heirs,  the  plaintiffs 
in  the  suit,  took  any  legal  step  to  carry  to  a 
judgment  Mulhollan's  citation  of  Keller  k  Fore- 
man in  warranty  in  the  district  court  of  the 
parish  of  Rapides,  until  the  80th  May,  1858, 
more  than  fourteen  years  after  the  eviction  of 
Mulhollan  had  occurred,  and  after  the  rights  of 
the  Calvits  had  been  bought.  The  heirs  now, 
however,  sedc  by  this  suit  in  assumpsit  in  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Maryland  to  recover  damages  from 
Foreman,  the  survivor  of  his  partner,  Keller, 
for  the  failure  of  their  warranty  to  Mulhollan, 
the  suit  having  been  oommoiced  between  eight 
and  nine  years  after  their  right  of  action  had 
accrued.  The  defendant  relies  upon  the  stat- 
utes of  limitation  of  Maryland  as  his  defense  to 
prevent  a  recovery.  We  think  it  must  prevail, 
and  that  the  court  below,  in  giving  to  the  jury 
such  an  instruction,  committed  no  error. 
We  therefore  direet  Ue  judgment  to  he  of  - 

fi/rtned* 
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DAVID  OGDEN,  AppU 

V. 

JOTHAM  PARSONS,  John  A.  McGraw,  Joshua 
Atkins,  Edwin  Atkins,  and  Joshua  Atkins,  Jr. 

<8m  8.  e  2t  How.  167-170.) 

What  %$afuU  ooryo— AO10  dei^rmmed 

Where  the  eharter-partj  coTcnants  for  no  speclflc 
•""f°"'.J®.J^  received,  what  was  "a  fuU  cargo/' 
under  all  the  circumstances,  was  a  question  w&lch 
«ould  be  solTed  only  by  experienced  ship  masters. 

At  least  three  competent  witnesses  of  this  char- 
acter testify  that  the  ship  was  loaded  as  deep  as 
prudence  would  permit,  and  both  the  district  and 
circuit  courts  were  of  the  same  opinion,  and  this 
court  does  not  find  that  they  have  erred. 

Submitted  Deo.  tl,  1859.    Decided  Jam.  S,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  Statea  for  the  southern  dis- 
trict of  New  York,  by  the  appellees,  against  the 
appellant,  in  peraonam,  to  recover  damages  for 
an  alleged  breach  of  a  charter-puty  of  the  ship 
Hemisphere,  which  was  hired  by  the  appellant. 

The  libel  claimed  $4,950,  including  $700  for 
demurrage  and  interest.  The  district  court  en- 
tered a  decree  for  the  libelants  for  the  whole 
amount  of  the  charter  money,  lees  certain  al- 
lowancM.  but  excluding  anything  for  demur- 
rage. The  final  decree  was  for  $5,159.84,  with 
ooeta. 

On  appeal  by  the  reepondents  to  the  drcuit 
courts  this  decree  was  reduced  $1,200,  and  af- 
firmed as  to  the  remainder;  whereupon  the  re- 
spondent took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Meaers.  Owen  and  Voee  for  appellant. 

Meaera,  8.  M.  Paraoa  and  O.  D#Bo]iwe,  for 
appelleee: 

An  interested  witness  is  Incompetent  in  ad- 
miralty. 

The  Independence,  2  Onrt  0.  0.  350. 

Where  a  witness  is  called  who  appears  on  the 
record  to  be  interested,  and  he  is  objected  to, 
he  cannot  be  sworn  until  that  interest  is  re- 
vi^Eed. 

Bvana  t.  Graff,  1  Mart  N.  B.  709;  Mott  v. 
Hieka,  1  Cow.  513;  1  Aik.  Vt.  71;  4  Phil.  Ev. 
160;  1  Mood.  &  M.  SS  319,  320. 

Mr.  Justice  Grier  deliyered  the  opinicm  of 
tiks  oourt: 

The  libelants  let  the  ship  Hemisphere  by  char- 
ter-party to  Dayid  Qgden  on  a  voyage  from  Liv- 
erpool to  New  York.  The  covenants  which  are 
the  subject  of  this  litigation  are,  briefly,  as  fol- 
lows: ''Qgden,  to  furaish  a  fuU  earso  of  gen- 
eral merchandise,  and  not  exceeding  5l3  passen- 
Ers,  to  pay  £1,500  for  the  use  of  the  snip,  to 
ve  fifteen  running  lay  days,  and  for  every 
day's  detention  beyond  that  to  pav  $100." 

The  libel   demands  $700  as  demurrage  for 
seven  days,  and  for  a  balance  yet  due  on  the  oon- 
tractto 
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The  answer  denies  any  liability  for  demur- 
rage, admits  that  *the  whole  amount  of  [*169 
£1,500  has  not  been  paid,  and  charges  libielsats 
with  breaches  of  their  charter-party,  and  dam- 
ages in  consequence  thereof,  exceeding  the  bal- 
ance claimed  by  them. 

1st.  "Because  that  they  carelessly,  wronfffal- 
ly,  and  contrary  to  usage,  stowed  portions  oF  the 
cargo  where  it  ouffht  not  to  have  been  stowed," 
and  thereby  deprived  respondent  "of  the  full 
and  lawful  use  of  the  ship,"  by  having  room 
for  only  350  passengers  inetetLd  of  513. 

2d.  That  libelants  would  not  take  and  receive 
"a  full  cargo  of  general  merchandise." 

The  district  court  decided  agsinst  the  chaige 
for  demurrage,  btrt  allowed  the  respondent  no 
damages  for  the  alleged  breaches  of  the  charter- 
party  by  libelants. 

On  appeal  by  respondent  to  the  circuit  court, 
the  sum  of  $1^00  was  allowed  him  by  that  court 
for  the  breach  first  mentioned  with  regard  to 
the  number  of  passengers  received. 

From  this  decree  the  respondent  has  appealed 
to  this  eourt. 

As  the  libelants  have  not  appealed  from  the 
decree  of  either  the  district  or  circuit  court,  the 
only  question  now  to  be  considered  is,  whether 
the  respondent  has  shown  himself  entiUed  to 
more  damages  than  were  allowed  him  by  the  di* 
cuit  court. 

The  Judge  of  the  drcuit  court  being  of  opin- 
ion, from  the  evidence,  that  the  cargo  might 
and  ought  to  have  been  stowed  so  as  to  admit 
the  full  number  of  passengers  (513)  made  a  cal- 
culation from  admitted  data  of  the  damage  tu 
respondent  on  that  account,  without  referring 
the  oase  again  to  a  master,  and  deducts  the 
sum  of  $1,200  from  the  amount  of  the  decree 
of  the  district  court.  Of  this  the  appellant  does 
not  complain,  but  insists  that  the  owners  had 
refused  to  receive  *  "full  cai|^  of  merdian- 
dise." 

The  registered  tonnage  of  the  ship  was  1,080 
tons;  the  cargo  of  genml  merehandise  received 
was  1,297  tons. 

The  charter-parj^  oovenaats  for  vm  wmaoiifa 
amount  to  be  received.  VHiat  was  "a  foU  car- 
go" under  all  the  circumstances,  and  whether 
the  ship  could  have  been  loaded  to  a  greater 
depth  than  18  feet  10  inches  with  safety  to  the 
lives  of  the  passengers,  was  a  question  which 
could  be  solved  only  by  experienced  ship  mas- 
ters. VHiere  experts  are  introduced  to  testify 
*a8  to  opinions  on  matters  peculiar  to  [*170 
their  art  or  trade,  there  is  usually  some  oosfllet 
in  thdr  testimony.  What  was  a  full  cargo  for 
this  ship  to  carry  with  safety  was  not  a  fact 
which  could  be  settled  by  any  rule  of  law  or 
mathematical  computation,  and  the  court  must 
necessarily  rely  upon  the  opinions  of  those  who 
have  e3q>erience,  skill  and  Judgment  in  soch 
matters.  At  least  three  competent  witnesses  of 
this  character  testify  that  the  ship  was  loaded 
as  deep  as  prudence  would  permit,  under  all  the 
circumstances.  Both  the  district  and  dreoK 
court  were  of  the  same  opinion,  and  we  do  not 
find  in  the  evidence  anything  to  convince  us  that 
they  have  erred. 

Let  the  decree  of  the  Circuit  Court  he  mf* 
firmed,  with  coata. 


Qaaaxz  r.  Wtvuo.  MMMtt 

f  lufficleiitlf  eaUbllshe*  the  au«  nude  by 

lill.     It  appean  that  B«eb«  purchued  tiie 

from  the  lenuita  In  fee  umpte,  uid  that  it 

DAVID  WYNANT.  «""  ajnv^yed  to  Mm.  Blakely  by  hia  direction., 

.-     .  n  «  D-_  uui  in*  1  "^  *^'  **"■  '"**  "^o™  becauM  he  waa  in  debt, 

(Bee  8.  C  as  How.  600-601.)  ^j  did  ,^  j,,,^  y^^  expoBure  of  hi»  property! 

Vorried  tcomow  M  frtuitee — may  a»emit»  a  poit>-  That  he  eold  the  lana  to  the  appellee,  and 

•r  without  fcer  huaband — mdepondMif  aqailj/,  ^hat  Mrs.  Blakely  exeeuted  to  him  titles  iritb- 

wk<K  not  aflmtti  6v  prior  trontoetioiu.  out   Joining    her   hnsbuid  in  the  oonvqmnoe. 

•n..«.  1.  »»  h.«»..ih  I.  .  _.,^d ^  fc^  Th«  queation  arlMi,  whether  the  hein  at  law 

e.SV^oSU^STtlf'.iSrSlirSl'I.SIrtdi^t  «'  "^  Blakely  can  eontMt  the  validity  of  her 

and  dUcretlon  brlonslDg  to  that  cbaractei.  eonveyance.     There  !■  do  inoapadty  in  a  mar- 

A  married  woman  my  aiecnte  a  power  withoat  rfed  wmnan  to  beoome  «  truate^  and  to  exer- 

**VShTrS.^«5U  S(  SS^thorto.  a  court  of  ?i-e^the  legal  judgment  and  dl«>reUon  belong- 

•qolt;  will  BDitalD  bar  aetaand  require  tboM  wbsee  ing  to  that  character.     A  tnutee  in  equity  ie  re- 

eo^pLTilloD  t«  neCTJMiT  to  tod  Arm  them  garded  in  the  light  of  an  inatniment  or  aeent 

where  a  pereon  hei  en  tndepeodeat  equity,  arli-  5„  ,,,_  „.*„-„     ,"  i       TTT-^^l     -.  ^>^ 

IBI  trom  bti  purchaee  (tom  pereooe  bolfflng  the  re-  ^^  ]r^  ??**?  ^^  *""'<  '^^  ^^  authority  oon- 

UtloD  of  tmBtee  end  cMlHt  ««e  (ni*(.  In  order  to  noeo  to  him  la  in  the  nature  of  a  power.     It  haa 

enforce  hli  rirbt,  there  l>  no  need  tor  eny  IngoIrT  long  been  aetUed  that  a  married  wMnan  may  ex- 

S'a'.u^b  mt^»S.!ILHb;irr3:t'io^^.?r«  ^**  ^P-^"  without  the  w^operation  of  her 

and  cealuJ  niteirutt.    In  aucb  can.  equltr  doea  not  husband.     Sug.  on  Pow.  131.     Some  doubt  haa 

tf"i'^,i°T'£°„'L'!*.AV''.el™;^"''^"''''-^"''^"  '*«'  mpreMfl  whether,    at   Uw,    a    married 

C.  8.  riT  HOW.)  2S2,  afflrmed.  ^^^^  ^^y  ^„^  an  eaUte  ve^  In  her  in 

fiubmiltsd  Dee.  19,  1859.  Dtoided  Jo*.  S,  1860.  tnut,  and  IneonTanieneea  have  been  iuggeeted 
Bi  ariaing  from  her  aaaerted  inoapadty  to  make 

APPEAL  from  the  District  Court  of  the  Unit-  asauranoM  whkh  a  court  of  law  would  reoog- 

ed  Btatea  for  the  Northern  District  of  Iowa,  nize  aa  ralid.     And  it  haa  beoi  det^mined  that 

The  UU  In  thla  eaaa  waa  Sled  in  the  court  she  oonid  not  defeat  a  right  of  her  husband,  or 

btiow,  by  the  appellee,  to  enjoin  an  action  at  impoae  a  legal  reaponaihilitj  upon  him,  by  her 

law  whi<A  waa  pending  in  aaid  oourt  againat  unaaaisted   aot.    Lewen,  Tnuta  and   Trusteea, 

Urn.  pp.  89,  00;  Sng.  on  Fow.  102,  IBS;  2  Spenee,  Eq. 

Tbm  eoort  below  decreed  a  perpetual  injnne-  31.     But  within  the  aoope  of  her  amhority  a 

tion  in  favor  of  the  complainant,  and  that  the  court  of  equity  will  auatam  her  acta,  and  require 

drfendanta  e^Tey  the  premieea  in  dispute  ta  thoae  whoaa  □OK>peration  ia  n '~  "   "" 


to  thla  conrL  within  the  ac(^  of  her  antboritr  and  duty.   She 

A  further  statement  of  the  eaae  appean  in  did  not  defeat  an  eatata  to  whidi  her  huaband 

the  opinion  of  the  court.  waa  equitably  entitled,  nor  does  he  claim  ad- 

Ur.  Jamea  Omut  for  appellants.  veraely  to  it.     The  oomplainanta   are    her    own 


Ifr.  Pl*tt  Saaitk  for  appellee.  children,  her  heira  at  law,  who  are  seeking  to 

~Se  argument  of  counael,  being  largdy  de-    devest  of  his  estate  a  bona,  fide  purchaser,  and 

i  to  ute  facta,  is  not  here  given.  to   acquire   one   for  themselTea — one  to   which 


their  mother  had  no  claim  in  equity  oi 

Hr.  Jostlce  0«aipbeII  delivered  the  opinion  science.     Nor   can   the   appellants   avail   them- 

s(  the  oonrt:  selves  of  the  ill^Iity  'at  the  consider-  [*603 

nie  appellM  filed  thla  bill  to  enj^  the  ap-  ation  on  which  ueir  mother  baeame  the  trustee 

pellanta  nom  proaeenting  a  suit  to  reoover  a  for  Bei^.    The  trust  haa  not  only  been  oonstl- 

parcel  of  land  in  his  poaseaaion,  and  to  quiet  tuted,  but  carried  into  execution.    The  appellee 

bis  title  against  tbdr  elalm  aa  heira  at  law  of  is  not  a  mere  volunteer  aoriring  to  enforoe  Its 

Sarah  A.  Blakely,  deiwawl      He  diargee  in  his  t«rma,  nor  does  his  equity  depend  upon  the  va- 

bill  that  he  pun^aaed  the  land  from  William  lidity  ol  the  truat  for  Ita  support.     He  haa  an 

B.  Beeba,  ana  niid  to  *■<"»  the  purchase  money  independent  equity,  arising  frmn  hia  purchaae 

and  that  Hrv.  Blakely  made  him  a  deed  at  the  from  persc«s  professing  to  hold  a  l^al  relation 

requert  of  Beebe,  who  waa  her  son-in-law,  and  to  each  other  and  to  the  subject  of  ^e  crattract, 

for  whose  use  and  benefit  it  had  hem  oonveyed  and  to  enforce  Us  right  there  ia  no  need  for  any 

to  her  with  hv  oonaent.    At  the  time  of  her  inquiry  into  the  oonaideration  or  motives  that  . 

eonveyanee  she  was  a  married  woman,  and  the  operated  upon  these  parties  to  assume  their  re- 

bni  avers  that  by  error,  ignorance,  or  oversl^t,  laUtm  of  the  trustee  and  OMttii  gti«  tniat.    In 

b«r  hnsband  failed  to  jobi  in  her  deed.  auch  a  eaae,  equity  does  not  refuse  to  lend  its  as- 

Tbe  defendants    admit    that    they  claim  as  niatance. 

bcfrs  at  Uw  of  Urs.  Blakely,  and  Inalat  that  she  MeBlair  v.  Oibhei,  17  How.  S3S. 

ma  under  a  disability  to  convey  land  without  The  objection  that  Beebe  ia  a  neceuary  party 

the  oonaent  of  her  hnaband.  to  the  bill  cannot  be  supported.     Beebe  haa  not 

Th^  deny  that  ahe  held  the  land  In  truat  for  claimed  adversely  to  the  title  of  the  appellee. 

Be^>e,  but  tnaist  that  even  if  that  were  the  eaae  The  legal  title  has  never  been  invested  in  him, 

BOS*]   the  trust  was  illegal,  for  'that  Beebe  nor  do  the  appellants  reoogniie  any  privity  or 

waa  an  insolvent  debtor,  and  the  aole  design  of  connection  with  him.    Tliey  claim  the  property 

nieh  a  conv^anoe  wms  to  defraud  and  delay  bis  discharged  of  any  equity  either  in  his  favor  or 

gredltora.  that  of  the  appellee. 

They  object  that  Beebe  Is  a  necessary  party  Vpon  the  whole  oatt,  the  o^aion  of  the  oourt 

in  the  cause.    The  district  court  granted  relief  U  m  favor  of  the  appellee,  and  the  dearee  of  the 

iMording  to  the  prayer  of  the  bill.    Tlw  taati-  Dietriet  Oourt  it  offiimed. 

a  How.  411 


so»-606i  es-u 


KDWIN  fi.  W£STBROO£  and  June*  P.  Quager. 

(See  a.  a  2S  How.  508-509.) 


Where  Jinda  were  porebaied  bj  otw  witb  hta 
moDcy,  uid  tbe  tltlea  were  made  far  bli  own  ui 

^ under  «ntliwltj  from  her, 

iM   .v.w,    ._*  — J.J  power   of 


■ame  Orldlcj  v.  WTnaat,  ante,  p.  411,  Jnat  decided. 
The  antbarlt^  ol  that  caaa  alllimed. 

BuimiUtd  D90. 19, 1859.     Decided  Jan.  S,  1860. 

APPEAL  from  the  Diatriot  Court  of  the  Unit- 
ed StAtes  ivT  the  Northern  District  of  Iowa. 
The  hiatoT^  of  the  caae  and  a  etatement  of  the 
fa«ta  appear  in  the  opinion  of  the  court.     8«e, 
alao,  the  preowUng  caae. 

Mr.  Jftnea  Orut  for  Appallante. 

jr«Mra.  T.  S.  Wllaaa  and  Pl*tt  Snlth  for 

Mr.  Juatlce  OkmpImII  delivered  tbe  opinion 
el  the  oourt: 

Tbia  anit  wm  oommcneed  in  the  dlBtrict  court 
of  Jaskson  eotmtjr,  lown,  by  the  appelleeB,  nn- 
der  articles  2026  and  &02fl  of  the  U>de  of  lown, 
to  quiet  their  title  and  posseBsion  to  certain 
lands  in  that  county  against  the  impending  and 
adreree  claim  of  the  appellanta,  the  neira  at  law 
of  Sarah  A.  Blakelj,  deoeaaed. 

The  appellants  appeared,  and  answered  the 
petition  and  procured  the  removal  of  the  cause 
to  the  district  court  of  the  United  States  for 
Iowa,  undw  the  12th  section  of  the  judiciary  act 
of  September,  178»  (1  Stat,  at  L.  73).  Aft«r 
the  remoral  of  the  suit  to  the  district  court,  the 
aitpellanta  commenced  a  cross  suit,  aaaertiog 
therein  their  own  title  to  the  lands  in  coatrorer- 
•y,  and  praying  for  a  decree  of  delivery  of  the 
poBseesion  to  them,  and  an  account  of  the  mesne 
proHta.  The  original  and  cross  suits  were  "con- 
solidated" on  the  motion  of  the  appellants,  and 
were  heard  as  one  suit. 

The  proceedings  in  these  causes  seem  to  haTe 
been  framed  upon  tie  course  of  practice  pre- 
Taillng  under  tne  Code  of  Iowa;  and  we  have 
found  some  difficulty  in  entertaining  the  suit, 
■a  not  oonformiug  to  the  mode  of  proceeding 
prescrihed  for  court*  of  the  United  States  in 
diancery  proceedings ;  but  as  we  are  enaUed  to 
ascertain,  from  the  pleadings  and  proofs,  the 
natter  in  dispute  between  the  parties,  we  ahaJl 
t»oceed  to  ndjudifate  the  questions  they  presenL 

The  facts  disclosed  by  the  proofs  show  that 
William  B.  Beebe,  an  insolvent  debtor,  in  order 
to  aarry  on  business  without  interruption,  made 
pnrahasee  and  sales  of  property  on  nis  own  ae- 
oount,  in  Iowa,  but  nnder  the  shelter  of  the 
■una  of  Sarah  A.  Blakely,  the  mother  of  his 
wife,  a  resident  of  Hilsourl.  To  enable  him  to 
i»  to  with  fadli^,  he  procured  from  her  pow- 
«n  ei  attorney,  which  eonleiTed  author!^  for 
that  purpose 
412 
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Ota.  Tuai, 


■The  land  described  In  the  petltian  ['SM 
was'  purchased  by  Beebe  with  his  own  mrat^, 
and  the  titles  were  made  toi  hia  uM  to  Hn. 
Blakely.  Snheequently  he  aold  them  to  one  of 
the  parties  to  the  croaa  anit  (Ur.  Wells)  for  a 
vahtable  conaideration,  and,  as  attorney  in  bet 
tor  Hra.  Blakdy,  executed  to  her  a  deed;  and 
the  appellees,  Weatlffocdc  and  Onager,  elaim  aa 
porchaaers  from  this  person. 

At  the  tinie  of  the  ezeeotlon  of  the  deed  of 
Mrs.  Blakely,  and  of  her  death,  ilie  was  a  f«m4 
covert.  The  appellants  insist,  that  the  oonv^- 
ance  to  Mrs.  Wells  in  the  name  of  Mrs.  Blakely 
is  vdd,  and  that  they  are  mUUed  to  hold  thd 
lands  aa  heirs  at  law. 

We  discover   no  material  variation   between 


ipellanta  and  Wynant,  which  we 


the  principles  applicable  in  this 
of  the  same  appel' 
have  just  decided. 

Opon  tM«  anthorit]/  of  ItuU  oom^  we  ietwrmima 
that  the  deerM  tif  (As  IKatrMt  OMrt  atwtt  be  a^ 
Armed. 


DAVID  OODDABD  et  oL 

(Bee  B.  C.  2S  How.  SB-4S.> 

Delivery  hy  oarriar,  what  it — where  sonaiyiM* 
must  receiu*  good*— valid  deltoery  on  vStarf 
— goodt  not  accepted,  duty  of  carrier  a*  to-~ 
UaWity  fcr  Una  by  Arv-^JeHfary  o*  halidqr 
— ouatom,  aa  ocKtrclUmg, 


m  ol  Che  eonslgnei,  ai 


the  warehouse  at 

._  _    . dutr  of  the  nmilKnee  to 

receive  the  gobda  out  of  the  ship  or  on  the  wharf. 

But  to  eonstltnte  a  valid  dellverr  on  Che  wbarl. 
the  carrier  should  sive  dne  and  reaaonable  notliz* 
to  the  coDBlanee.  so  aa  to  afford  btn  a  fair  appor- 
tunlCT  o(  providing  aaltable  meana  to  removr  tM 
KDods,  or  put  them  under  proper  care  and  cnstodr. 

Such  R  dftlvery.  to  be  FtFectnal,  should  not  odIt 
be  (t  the  proper  pliee,  which  Is  nitullT  the  iiluul, 


proper  t 


not  accepted  b;  the  conslEDce, 
pat  them  In  a  place  of  aafetj; 
o  done,  be  Is  no  longer  liable  on 

<le,  on  their  contract  of  af- 
sa  tv  Are  of  coods.  where 
I  St  the  place  choaen  b;  the 
be  agreed  to  receive  th«B 
portion  of  them,  after  tall 


week  Sar,  In  lood  weather ;  thla  conitltnted  a 

good  dellverr. 
Carrier  hi 


NOTE. — DeUverif  b; 


c  from  wharf  to  wharf. 


'  soodi  from  poi 
This  Is  the  gr\ 


VTiuru  ne  bivvb  dducv  tu  uie  cduhbiibv  uai  av 
n  come  and  take  them.  Hjde  v.  Treat,  etc;,  Mav. 
..  6  Term  R.  8M ;  Chlekering  v.  rewler,  4  Pick. 

_.l :  Cope  V.  Cordover,  1  RawM,  90;  OMrander  v. 

Brown,  15  Johns.  89 ;  Dibble  v.  Itorgao,  I  Wood^ 


A 


USB.  BlOHARDflOn  T.  QODDAXD.  SS-U 

Ther*  Is  no  Ut  of  HuwchuMttB  whicb  forbldi  liW&nta,  and  made  it  read;  for  deliveiy  under 

TBS;T'»?'a;5m!'SS.SS';^',«l,j,  to.  *  '""  "''  '""nable  nolfco  to  the  lltelanl^ 

llffS  SiaS.W.S"n.S. ""?■,""?.'«;  thu,.B.lly  tendering  a  deli.erj.  ^ 

to  (bt  conalcncc,  on  tbe  d&r  let  apart  lor  ■  dinrclk        ThiE  involves  two  propositions. 
'^w*  ta'L  "■■JS-^i'i'^,'..™.  tn  .h.  ~.rt  „»  n.^        ^"'    '"'**■ '"  P««»t  «  '»".  «"=•>  "in  unlading 

ton^wSlch"  p''r"oMEfSl'!hS"^??lJ''fr?5  SXiuS/hS  ''*"  '""=''  »  '"^'^ «»  ■"«*  »  delivery  as  tenS^ 

vfBMl  on  luefa  a  dsj.  and  compel!  blm  to  oburre  It  itates  the  ll&bilitj  of  tbe  carrier,  as  carrier, 
w  ■  holldaT-  Seoond.  That,  in  point  of  tact,  they  had  not 

Argued  Deo.  SO,  1859,  and  Jan.  i,  1880.     Da-  ™laden  on  such  notioe. 

oidad  Jan.  16,  1880.  The  propositions  of  law  may  be  thus  stat«d: 

II.  Tb«  unlading  of  goods   upon   a   suitable 

FFEAL  frcmi  the  Circuit  Court  of  the  Unit-  wharf  and  at  a  usual  time  for  unlading  aft«r 

ed  States  for  the  District  of  Massachusetts,  reasonable  QOtiee  to  the  consignee,  accompanied 

The  libel  in  this  case  was  filed  in  the  district  with  a  readiness  and  present  ability  to  deliver, 

Mnirt  of  the  United  States  for  the  district  of  is  such  a  tender  of  delivery  as  discharges  the 

Uassachusette,  by  Um  appellees,  on  a  contract  Bhip  owner  from  his  liabilitr  a»  carrier. 
of  affreii^tment,  to  recover  damages  resulting        Stoiy,  Bail.  |  64fi;  Ed  Kent's  Com.  6tta  «d. 

from  an  alleged  failure  to  ddiver  a  part  of  a  ^04,  and  cases  In  note;   yorway  Plaina  Co.  t. 

•onaignmeut  of  eotton.  Boston  and  Maine  Jt.  Co.  1  Gray,  271;  Cope  v. 

The  district  court  entered  a  dMiee  dismissing  Cordtiva,  I  Rawle,  203 ;  Eyde  v.  TVmt  and  If er- 

the  libel.  My  Nav.  Go.  6  T.  R.  38S;  Harmon  v.  Clarke,  4 

The  drniit  court,  on  appe^,  reveraed  this  de-  Camp.  160-101;  Ooold  v.  Chopin,  10  Barb.  tll2; 

«re«  and  entered  a  decree  in  favor  of  the  libel-  Gorndf  v.  TVmt  and  Mertey  Nav.  Co.  4  T.  R. 

■Bta,  whereupon  the  cUimanta  took  an  appeal  !'Sl;   Tkomae  v.  7A«  Boston  d  Prov.  R.  Co.  10 

to  thie  court.  Met  472;  Fiih  v.  Seioton,  1  Den.  4S;  Poteett  v. 

A  further  statement  of  the  caM  appears  In  the  Hh^',  26  Wend.  fiSl,  Ang.  Carr.  J  SIS. 
sqtinion  of  the  court.  'Hie  case  of  Qatliffe  v.  bourne,  4  Bing.  N.  C. 

ifosars.  B.  Oliosite  and  G.  T.  BliepleT,  for  ^14,  Fl.  C.  3  Man.  k  Gr.  643,  ia  not  in  conflict, 

appellantsi  for  Hint  was  a  eaae  of  landing  without  any  no- 

The  question  may  be  preemted  under  two  as-  liw  nhatfver. 

pects.  IN.  'I'lio  Inw,  aa  thu  completely  established, 

First.  Assuming  Thundar.  April  10,  to  have  ro^U  utxin  this  excellent  reaaon;  that  it,  by  the 

baen  an  ordinary  working  day,  can  the  libel  be  universal  usage,  the  ahip  owner  ceases  to  carry 

maintainedl  at  the  wTiart,  and  does  not  truck  the  goods  to 

Second.  Tf  not,  then  does  the  fact  that  Thurs-  the  owner,  and  the  owner  himself  eonveys  them 

day  was  a  faat  day  maintain  ItT  fnin  the  wharf,  the  liability  of  the  carrier  ceas- 

I.  Upon  the  first  aaaumption  tliat  Thnraday  ea  whan  and  where  the  duty  to  carry  ceases;  and 

la  to  be  deemed  an  ordinarv  working  day,  the  it  Is  Uie  univeran.!  evidence  in  this  cause,  end  is 

r^pondenta  established  a  full  defense  upon  this  now  Judidallv  known  to  the  court,  that  by  uni- 

propodition;  that  before  the  destruction  of  the  form  usage  the  ship  owner,  in  no  form  and  by 

eotton  by  accidental  fire,  and  before  one  o'clock  no  vehicle,  ever  carries  beyond  the  wharf. 

400  Ised  by  the  consignee  to  receive  It  It  Ik  •>*  th"  'I"* 

IT  1  of  the  carrier.    D»»n  t.  Vsccaro,  2 


32  How.  Pr.  <N.  Y.)  137:  Bartlett  v.  Phlla.  82  Ho. 
366 ;  The  Peyton       -------        .      -    - 

KIdd,  3B  Ala   2(ia  -,  imiiiiui   i 

Dellverr  after  business  hoar*  Is  not  tnod.  nor  Is 
the  FODBlgnee  obliged  to  receive  gODdi  on  a  atormy 
daj  wbpn  Cbey  wonld  be  Inlared  Cbereby.  Eacle  v. 
White,  e  Whart.  BOi; ;  Hill  t.  Humphreys.  S  Watts 
*  8.  123  ;  Tbe '■— '—    ''"-—■''*">■"■—    '» 

A  delivery  n. 

Landing   heavy   gooda    npon 


e  tf  It  breaks. 


tbe  The  mere  landing  goods  on  s  wharf  Is  not  suffl- 

aMe  dent;  there  must  slso  be  reasonsble  notice  to  the 

BM  consiiniee  allowing  him  time  to  make  the  usasl  and 

Seu  necewwrr   preparation*   for   rrcelvlos    tbe    Koods. 

<»  Salmou  FatlB  MIf.  Co.  v.  The  Tangier,  6  Am.  Iat 

!■'■  '  Res.  DM ;  Tbe  Hary  Waahlngton  v.  Ayres,  B  Am. 

~5J  Law  Reg,  N.  S.  692;  The  VtOOj,  72  C.  1  (B  Wall.) 

'if  Tbe  conBlEDcnents  must  be  aepsrsted.    The  Hld- 

^'k  diesei.  II  Ijiw  Itep.  N.  8.  14. 

-f  ti  Consignee  cannot  olijert  that  goods  were  placed 

^;  Ml  whart  at   the  uhiikJ   illnner  hour  of  trackmen. 

Goods  esDoot  be  abandoned  npon  the  wbarf.    If  Salmon  Falls  MfK-  lo   v   The  Tsnclfr,  I  Cim.  396. 

Is  responsible  to  tbe  owner  for  The  master  of  ilip  fiil.i  lios  n   ri-Bsonnhle  timv  to 

u.j.     Bowland  v.  Mlln,  2  Hilt.  IBO;  And  out  the  trelEhl  din>.  1."i  Iip  hns  nn  rlcht  m»an- 

'bltloek,  fi2  N.  T.  40,  AtTg  2  8weenT.  time  lo  store  goods  m   Die  ovi'ner's  fipeofie.     Tbe 

u.  Diadem.  4  Ben.  247. 

Tber*  must  ba  notioe  to  tbe  consignee.    The  Vine  The  custom  of  Che  port,  brouflbt  tu  the  knowledn 

-  Parla,  8  Ben.  ETT.  of  the  parties,  maT.  In  the  absence  af  a  special  cin- 

If  delivery  by  a  common  carrier  la  made  to  a  tract,  vary  tbe  rule  aa  to  daUvarr  oa  wharf.    The 


'■Olt''*  '"»  ' 

drarnian,  cartaan  or  any  otbsr  parson  not  anlbor-    Tjitt,  I  woeds,  lU 
UHow. 


«1S 


SS-W                                    SuPBEMX  CousT  OF  THX  UititB)  Staiks.                           Deo.  Tnu, 

IT.  He  dletlneUoD  between  domeitic  uid  for  But  hemuder  tbfl  following  profwtiUoiM  *r» 

dgn  veaselB  is  inapplicable  to  tbia  caae.     It  1  aubtnittcd: 

inappHcabie  in  all  cases  where  the  sbJp  or  rail  1.  Th«  eouit  will  not  act  upon  an;  sridenc* 

Toad  does  not  directly  or  by  truidiB  carry  beyoni  ''-^^^  ^^'^  of  the  witneMM  in  the  c«im. 

tlie  wharf  or  depot.  Tb«  point  to  b«  proved  is  m  pure  and  mere 

Fifk   V.   Neuton,   I   Den.   45:    OhUAvring   v  fact,  to  wit.  the  exiatcnee  and  the  llmlU  of  an 

ftncler,   4    Pick.   371 1    HmnpMU   v.    Cfcmta,   I  actual  uaago  at  that  putioulu  time  In  the  port 

Walta  t  S.  62.  of  Boston. 

V.  Under  special  eiroumstancee,  after  the  Ila  It  is  a  question  of  how  men  of  boslness  meet 

Ulity  of  the  carrier,  as  carrier,  hai  determined  the  goromor^  proclamation  in  fact, 

k  duty  of  bailee  as  warehouseman  or  cuatodiai  J^o^,  this  la  wholly  out  of  the  sphere  and 

may  be  m  inatantt  or  mbsequently  imposed  oi  <)cop«  of  judicial  noUee. 

the  carrier;  but  on  the  facta  in  tiia  case,  if  an]  2.  The  court  judicially  or  peraooally  knows 

such  modifled  duty  were  imposed  upon  the  ear  ^°^«  *«<*•  "hidi  will  determine  it  to  rely  upon 

tier,  there  was  no  breach  of  it,  the  Are  harin*  ■">  widen.*  but  that  wUch  Is  produoed  ol  these 

an  origin  without  his  fault.  «'?'">  ^V^^,                ,          ,          ...       , 

The  only  question  is,  was  th^  a  lading  c«  ,^' ^^^''^^^^^''J^^':^^/^, 

notice.  bcfL  It  was  bum^.      '  '        ^    ^  '^^rfX^^^luTtJZS:''^  them  from  the 

The  answer  to  this  question  we  make  In  theai  ^^  j^  jt^  custom  of  unladln*  a  half  mladeo 

three  propositions:  ,,^1  ^i<,h  j,  i„  question. 

Ist.  The  place  of  delivery  was  a  proper  one.  Customs  are  limited,  peculiar,  and  ad>pt«d  to 

it  was  on  a  wharf,  usual  and  selected  by  the  particular  states  of  fact.     Our  ri^U  depend  on 

Ubelanto.  dur  case.     The  custom  for  our  exact  eaae  la  the 

2d.  The  notices  given  were  sufBoient  for  all,  oo\j  relevant  one. 

knd  for  nnlading  on  Thursday,  as  well  as  on  pre  (5ur  Iwal  right  to  unlade  on  that  day  Is  eltsr 

tIoiib  days.  —that  Is,  no  Taw  prohiblta  it.    To  strike  from 

3d.  Before  the  fire  the  cotton  waa  all  unladen  gur  week  one  of  its  legal  working  days,  and  eon- 

ftnd  that  of  tlie  libelanta  was  separated,  and  sc  pel  us  to  a  fast  or  a  rest  to  which  law  does  not, 

accessibly  placed  as  to  make  it  the  duty  of  the  a  universal  usage  is  demanded. 

oonsignee  to  take  charge  of  it.  1  Duer  on  Ins,  E6B,  261,  26S,  2S6i  nU  Pun- 
Each  of  these  [tropositioiu  seems  to  be  proved  gon.  Ware,  322. 

t^  the  testimony  in  Ue  case.  The  proof,  so  far  from  estaUlshing  stHk  a 

The  next  question  is,  whether  the  faot  that  usage  not  to  unlade,  establishes  the  nnlnnal 

Thuraday  was  a  fast  day,  rendered  the  aot  ol  usage  to  unlade. 

unlading  under  notice  ineffectual  to  terminate  I^e  following  points  of  fact  are 

tbft  carrier's  liability.  by  the  evidence : 

To  show  this,  it  must  be  made  to  appear  upon  1.  That  the  discharge  of  vessels  begun  to  he 

the  whole  evidence— that  is,  upon  ths  evidence  unladen  before  fast  day,  continues  ob  that  dig. 

which  the  court  judicially  possesses  or  notices,  2.  Cargoes  are  moved  on  that  da^  tram  tte 

■nd  upon  the  evidence  given  at  the  trial — that  nbarf. 

It  ia  the  universal  uaage  in  the  port  of  Boston  3.  L.ibor  ia  generally  dons  on  thai  dnr  hj  ill 

not  to  unlade  goods,  not  liabls  to  injury  by  to  whom  it  is  necessary  or  highly  oonTonlent  W 

weather,  upon  tAe  forenoon  of  fast  day,  from  a  ''o  >^-                    ,  .           .                    , . 

vessel  whose  nnlading  had  b««an  and  beai  inter-  *■  Elxprcss,  freight,  and  paascoger  trains  |a 

ru]^  by  the  neglect  of  the  consignee.  ">  that  day.                                 .h.^^^-i- 

*he  aiumenrupM  iriiioh  UdsiwwosiUon  U  6.  It  is  a  workkig  dar  In  aUAartw^pKtiM. 

maintainid  U  thU:  8-  P»hUo  worship  U  not  obwared. 

.  Thursday,    April    10,    1866.    was,    prima  "  ">«  P""""*  ^  ^"^  ""  ~??*^  *•  "^ 


iro^t4.  a  daTpropcr  for  the  dischargeof  iCgi  ^'■<*"  *^^  Mroumstances,  evoi  J  the  < 

^  Ua.  that  file  governor  of  lla.sa<^usetta  ^-  ^7  «'"«  ^^.tl^l^S^Tv'  iS^^ll^MitT 

ommends  it  to  be  observed  a.  a  day  of  fasting,  ™P*^.  ';i^?,^„T^f«!S?.5r^^^ 

humilia^on    and  prayer,   cannot  i  jX^y  ^  ^f„^^  f^-J-^^ffi^  ^  ^ 

known  to  this  oourt  to  rendM  it  P^  "  »  day  Im-  ^^^s,  be  eatabHsl.^  It  is  one  wUeb  mi?  h 

proper  for  the  unlading  of  a  half- discharged  ^^j,^'    jt  ,™,  waited  by  Solis,  ths  f"  -"  -'" 

vesseL     That    U   a   mere   recommendaUon    ad-  ^j  (uji  power  to  represent  the  eoni' 

dressed  to  eatii  man's  free  will,  and  which  the    ,pecting  the    unlading  and   delivery, 

respondenta  were  legally  at  liberty  to  disr^ard,  i^t  and  he  waived  aU  objeoUon  to  a  deli»srj 

and  aa  they  did  disregard  it,  all  their  righta  re-  m  fast  day. 

tnain  unalTected  under  the  general  law.  3.  It    is   the   duty  of   oonslgneea  to  nun* 

I,  It  must  appear,  then,  to  the  court  upon  the  roods  from  the  place  where  luded,  k>  sosa  u 

wliols  evidence,  that  there  is  a  usage  to  do  no  lot  to  ocension  delay,  and  this  th^  sngsftJ 

work  like  this  under  circumstances  like  these,  «  do  in  this  ease  l:^  Bolls,  their  oleik. 

to  wit:  the  discharging  of  a  half  discharged  ear-  They  ne^ected  to  do  so,  and  thersbj  WM 

go  under  snch  dreumstances  as  these,  so  unl-  t  necessary  to  eomnlete  unlading  on  fast  ^■ 

versal  as  to  bind  the  respondents.  lley  cannot  have  damages  oceaaioned  Ity  tn 

The  sources  oI  tliis  evidence  are  said  to  be—  vhich  would  not  have  injured  their  pnyv^i 

1.  The  judicial  knowledge  of  the  eourt.  f  they  had  not  been  guilty  of  asglset  WW 

2.  The  proofs  fai  the  eauas^  jubjected  it  to  that  Injury. 


1889. 
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Jfettrt.  O.  Onsldac  ^nd  C.  B.  Ckiodrloli, 

for  appellees: 

1.  llie  billi  of  lading  in  this  case  import  one 
full  and  complete  obligation  to  deliver  as  well 
as  to  carry. 

Such  is  the  general  law  of  carriers  by  sea  or 
land. 

Anff.  Carr.  8  322. 

And  such  is  the  special  law  of  carriage  by  sea. 

Fland.  Ship.  §S  507,  513;  see,  also,  Stevens  ▼. 
Boeton  and  Maine  Railroad,  1  Gray,  277 ;  Pars. 
Here  L.  202,  207;  Miller  t.  Bteam  Vwo.  Co.  13 
Barb.  361. 

2.  The  only  exception  to  this  rule  in  marine 
carriage  is  of  perils  of  the  sea. 

Fire  on  the  wharf,  after  landing,  is  not  within 
the  exceptions. 

Oliver  ▼.  Jf^mp^M  /fit.  Co.  60  U.  8.  (19 
How.)  312;  Airey  ▼.  MerriU^  2  Curt.  C.  C.  8. 

3.  DeliTery  is  either  actual  or  constructive. 

Actual  deliverv  is  to  the  oonsifpiee  or  his  au- 
thorized agents  the  deliveree  receiving  the  goods 
Ib  fact 

Constructive  delivery  consists  of  notice,  ten- 
der, readiness,  and  present  ability  to  deliver  ac- 
cording to  the  contract,  all  such  conditions  be- 
ing reasonable  aa  to  time  and  place,  and  so  con- 
stituting duty  to  receive. 

Ad.  Cont  798;  Fland.  Ship.  8  811;  Ang.  Carr. 
1323. 

4.  Unlading  and  delivery  are,  or  mav  be,  dis- 
tinct facts,  as  well  in  constructive  as  in  actual 
delivery. 

Tlius,  the  fact  of  landing  on  a  wharf  is  not, 
necessarily,  the  fact  of  delivery. 

Ad.  Cent.  811,  812;  Fland.  Ship.  279;  Logs 
of  Mahogany,  2  Sumn.  589 ;  Oetrander  v.  Brown, 
15  Johns.  39;  Oihson  v.  Culver,  17  Wend.  805; 
Fieh  V.  Newton,  1  Den.  45;  Ang.  Carr.  300. 

5.  Separation  of  the  goods  to  be  delivered 
from  ouiers,  is  of  the  essence  of  the  question 
of  the  readiness  to  deliver  and  the  du^  to  re- 
eeire,  so  as  to  establish  constructive  delivery. 

Brittan  v.  Bamaby,  62  U.  S.  (21  How.)  532. 

6.  Tender  of  delivery  in  such  quantities  rel- 
atively to  time  as  may  make  reception  and  re- 
moval for  storaffe  practicable,  is  of  the  essence 
of  constructive  delivery. 

Ang.  Carr.  8S  287,  313;  Brittan  t.  Bomahy, 
21  How.  532;  Pars.  Merc.  L.  208;  Price  v.  Pow- 
eH,  3  N.  T.  322;  Benson  v.  Blunt,  I  Adol.  k  B. 
K.  8.  870. 

7.  Due  relation  of  notice  of  delivery  to  the 
time  or  times  of  delivery,  so  as  to  impose  on 
the  consignees  no  unreasonable  consumption  of 
time  in  the  reception  of  the  goods,  is  ol  the  es- 
sence of  constructive  delivery. 

Oatliff  T.  Bourne,  4  Bing.  K.  0.  321. 

8.  Proffer  of  delivery  on  and  for  a  lawful 
day,  is  of  the  essence  of  constructive  delivery. 

Notice  on  the  Lord's  day  and  landing  next 
morning  are  bad. 

Bourne  v.  OatUff,  11  01.  &  F.  49. 

Generally,  dies  (esti  and  holidays  are  not 
days  for  the  execution  of  contracts. 

Chit.  Cont.  7  Am.  ed.  721,  note. 

As  to  such  days,  the  following  things  are  to 
be  noticed,  vie.: 

(a)  In  common  contracts  not  neffotiable,  if 
day  of  performance  falls  due  cm  a  hmiday,  it  is 
performable  the  next  day. 

Chit.  Cont.  ut  supra;  Chit.  Bills,  11th  Am. 
88  How. 


ed.  277.  note;  Baiter  v.  Burt,  20  Wend.  205; 
Staples  V.  Franklin  Bank,  1  Met.  47. 

(6)  In  negotiable  contracts,  or  with  grace, 
the  day  before. 

Story,  ProuL  N.  S  219;  Chit.  Bills,  11  Am.  ed. 
377  a,  note. 

(c)  National  or  local  usages  as  to  holidays 
have  the  same  effect  as  statutes. 

Story,  Prom.  N.  S  222;  Chit.  Bills,  11th  Am. 
ed.  378  a.  n.;  Oity  Bank  T.  Cutler,  3  Pick.  414. 

9.  In  constructive  delivery,  the  conditions  of 
reasonableness  are  affected  and  sometimes  deter- 
mined by  the  usage  of  business,  whidi  usaae  is 
a  questicm  of  fact,  regulated,  however,  by  l^gal 
doctrines. 

10.  Under  such  delivery,  actual  or  construct- 
ive, the  ship's  liability  under  the  bill  of  lading 
continues. 

Story,  Bail.  8  538;  3  Kent's  Ck>m.  168-107; 
Price  V.  Powell,  3  N.  Y.  322;  Miller  v.  Bteam 
Nav.  Co.  13  Barb.  361;  Hill  v.  Humphreys^  5 
Watts  k  S.  123;  Harman  v.  Clarke,  4  Cwnp. 
159;  Goold  v.  Chapin,  10  Barb.  612;  QatUff  T. 
^oi«me,  4  Bing.  (N.  C.)  314;  S.  C.  3  Man.  k  Or. 
G43;  S.  C.  11  Clark  &  F.  45;  Fish  v.  Newton,  1 
Den.  45;  Thomas  v.  Bos.  d  Prov.  R.  10  Met. 
472;  Lewis  v.  Western  Railroad,  11  Met.  509; 
Norway  Plains  v.  Bos.  d  Maine,  1  Gray,  268. 

It  appears  proved  in  the  present  case,  that  so 
far  as  any  usage  exists  to  supply  the  elements 
of  reasonableness  in  the  evidence  of  construct- 
ive delivery,  it  is  to  haul  up  to  some  suitable 
wharf  and  land  the  goods  to  be  received  there; 
that  is  conceded  to  be  a  lawful  usage. 

Gatliif  V.  Bourne,  4  Bing.  (K.  C.)  314. 

It  appears  in  the  present  case  conclusively, 
that  the  libelants  used  all  due  diligence  to  take 
away  their  goods  as  soon  as  the  landing  com- 
menced, and  so  long  as  it  continued  prior  to 
Thursday;  libelants'  agents  and  servants 
worked  on  Monday  and  cm  Tuesday,  so  long  as 
thqr  could  find  any  cotton. 

So  far  as  regards  men  and  teams  and  storage, 
they  could  have  removed  all  their  cotton  on 
Wednesday,  but  the  parcels  were  not  separated 
or  set  apart  by  the  ship  on  beinff  landed,  and 
were  not,  according  to  law,  made  by  the  master 
ready  for  delivery,  and  so  there  could  be  no  con- 
structive delivery  b^ond  the  actual  amount  re- 
ceived in  part,  and  receipted  for  by  libelants' 
agent. 

This  consideration  applies  to  so  much  of  the 
cotton  burned,  if  any,  as  was  landed  before 
Wednesday. 

Fast  day,  by  proclamation,  is  a  lawful  holi- 
day in  Massachusetts,  on  ^ieh  libelants  were 
not  bound  to  receive,  and  therefore  all  goods 
landed  that  day  remained  at  the  risk  of  the  ship. 

Stat,  of  Mass.  act  of  1838,  ch.  182,  makes 
bills  of  exchange  fallins  due  on  fast  day  pay- 
able the  day  before,  wifii  notijse  of  protest  the 
day  after. 

Act  of  1856,  ch.  118  (April  15,  1856),  forbids 
courts  and  public  offices  to  be  open  on  fast  day. 

It  is  a  dtes  lum  by  immemorial  usage  in  Mas- 
sachusetts. 

It  is  a  much  stronger  case  ol  dies  non  by 
usage  than  that  in  Oity  Bank  t.  Cutter,  3  Pick. 
414,  which  was  of  Commencement  Day  at  Har- 
vard CoU^^. 
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Conclusion.  was  commenced  in  the  afternoon,  and  was  oon- 

1.  Tliere  was  no  actual  delivery  in  this  case,  tinued  through  the  forenoon  of  Tuesdav,  when, 

2.  The  goods  were  destroyed  before  the  time  the  cotton  not  being  removed,  the  wharf  became 
of  lawful  reception  arrived,  and  there  was  no  so  full  that  the  work  was  suspended.  Notice 
instructive  delivery.  was  again  ffiven  to  the  consignees;   and  they 

3.  The  ship  is,  therefore,  liable  for  the  goods,  still  neglecting  to  remove  their  cotton,  a  third 

4.  And  to  the  full  value.  notice  was  added  on  Wednesdav  morning.    On 
And  the  decree  of  the  circuit  court  must  be  the  afternoon  of  that  day,  all  the  cotton  which 

affirmed.  had  been  unladen  on  Monday  and  Tuesday  waj 

\r      T    A*      ,n^^       J  1*        J  XL         •  •         *  removed,  excepting  325  bales,  which  remained 

th^^rt.                  '  delivered  the  opinion  of  ^^  ^^^  wharf  ovct  night.    On  Thursday  mom- 

rpu^u  *         Moi       •          *      •               •  •    Au  iDifc  the  wharf  was  so  far  cleared  that  the  un- 

^^%^1^  T^""^?''  *  i^r®'!?  Tdf  "^.^^^  laSng  waa  completed  by  one  o'clock  p.  ii.    On 

Dort  of  Boston,"  is  charged  in  the  libel  with  a  that  day  the  libelants  took  away   about  five 

failure  to  deliver  certain  bales  of  cotton,  accord-  ^ales,  ^d  postponed  taking  the  rest  tUl  the 

ing  to  her  contract  of  affreightment.    The  an-  „ext  day,  giving  as  a  reason  that  it  was  fa^t 

swer  admits  the  contract  and  alleges  a  full  com-  ^         ^^^^^  ^hfee  o'clock  of  this  day,  the  cot- 

phance  with  it,  by  a  delivery  of  the  cargo  on  ^^^  remaining  on  the  wharf  was  coisumed  or 

the  wharf ;  and  that  after  such  delivery,  a  part  damaged  by^  accidental  fire. 

of  the  «»rgo  was  consumed  by  fire,  before  it  was  rphT  contract  of  the  carrier,  in  thU  case,  is 

^hrrl^i     f  '"''"^'^fS^Vi,  •    ri^i      A    .^-  "to  deliver,  in  like  good  order  and  condition, 

fhJrL     f    f  i^rv!'?'^'^  their  libel,  admitting  ^^  the  port  of  Bostorunto  Goddard  &  Pritch- 

the  receipt  of  163  bales^  and  setting  forth,  as  a  ^  >»    "^                        ' 

JS!*t^  w'  fif *f  '^^"^  Ttt  **^*'*  "-W  from  ^j  eoDBtitutes  a  good  delivery,  to  satisfy 

^  Ji  1  Th,.,S^,  J1«S  f  w"?t.'*"       •"*  '"I  the  exigency  of  Buch  a  contract,  will  depend  oil 

^?lh/^™„y^f  <^'       !^    ^♦*''%tTr^^  the  knSwn  and  estoblished  us^es  of  t&  par- 

wii  .?r!r  I/^'Y    JS'*^***'  *''**  *7  "'?  ticular  trade,  and  the  well-knoWi  uaaces  of  iKie 

kept  and  rcCTrded  by  the  citzene  a«  'a  day  of  ^  in  which  the  delivery  is  to  be  male, 

fasting,  hnmihation,  and  proyer.'  and  that  from  P  .^         ,g,  ^y  wagon  may  be  bound  to  ['SS 

tune  immemonal  it  has  been  the  usage  and  cus-  ^  ,;       ^j,  ^^^j^^t  Tthe  wirehonse  of  the  con- 

tom  to  abstain  from  all  secular  work  on  that  ,j            ^„i„«  ^y  railroad  and  canal  usually 

*'f  C  "^  **^  '•^?'  i'/'  ^^^  **"*  Iw*?*"  "*""5  deTiver  at  warehouses  belonging  to  themselvM 

not  bound  to  rej^.vc  the  CD^rgo  on  that  day;  and  ^^          ^^^       ^y^^  contrlct'is  to  carry  by 

thatsuch  a  delivery   without  th«r  consent  or  j            ^  to  port,  an  actual  or  manual'tri- 

agreement,  is  not  a  delivery  or  offer  to  deliver  ^^^:        ^  P^     "^  .^^^  t^^  possession  of  the 

in  compliance  with  the  terms  of  the  bill  of  lad-  ^^^jg^ee.  or  a?Ws  warehouseVu  not  reauired 

^reo  questions  of  law  were  raised  on  the  ^j^**^  ^ch*'**"*^  ^  *^*'  fcom  hfc  lis- 

"l  Wh?therX'^:Ur  is  exempted  from  lia-  .^".iX^ii'KSe^'o'l  §^{1^^",.:^^ 

n^*^t{^'"„:J?"  occasion^  by  accidental  fire.  ^  the^  of^^^n.^ch  theSrCfiS 

after  the  goods  are  deposited  on  the  wharf,  by  !^J:"T:Ij  "Luv     ti.«  ««»tio,.o1  naacroa  n#  fii*  M«n. 

the  act  of^ngres.  of^arch  3d,  1851  (9  Sta^  r&Ylri^4Ca^^SS^ 

o   xAik..  fi..  ,«o«f.,  ;.  1,-oKi.    „«^.,  *K.  decisions  must,  therefore,  be  applied  to  the  case. 


T  irnorwbeihSr  the  ri^^^^  to  ^5\r:[!iTrj'L^^^^ 

rr^fa^^fftSf^UL^J^^^^^  li'rortfe"wh^arf""B^^^^^ 

tLt  dav  a^a^eL^  fSt  d^^^^  ^^  ^^  delivery  on  the  wharf,  the  carrier  should 

38«]     •As  ou?  decision  of  the  second  and  third  ^^^^  <!"«  ^^  reasonable  notice  to  the  consi^e^ 

of  these  points  will  dispose  of  this  case,  we  do  ^  as  to  afford  him  a  fair  opportmiityof  pro- 

not  think  it  necessary  ti  express  any  opinion  on  ^^^ing  suitable  means  to  remove  the  goods,  or 

the  first.  P"*  ^^^^  under  proper  care  and  custody. 

We  will  first  inquire  whether  there  was  such       Such  a  delivery,  to  be  effectual,  should  not 

a  delivery  of  cargo  in  this  case  as  should  dis-  only  be  at  the  proper  place,  which  is  usually  Uie 

charge  the  carrier  under  this  contract  of  af-  ^^fl*  j>"*  ^}  *  V^^P^^  ^«-  .  \  ««["f  ^^J 

freightment,  irrespecUve  of  the  peculiar  char-  would  deposit  goods  on  a  wharf  at  night  or  on 

acter  of  the  day.  Sunday,  and  abandon  them  without  a  proper 

The  facts  in  evidence,  so  far  as  they  are  mate-  custodian,  before  the  consignee  had  proper  time 

rial  to  the  correct  decision  of  this  point,  are,  and  opportunity  to  take  them  into  his  posses- 

briefly,  as  follows:  sion  and  care,  would  not  fulfill  the  obligation 

The  barque  Tangier  arrived  in  the  port  of  of  his  contract.    When  goods  are  not  accepted 

Bost<Hi  on  the  8th  of  April,  with  a  cargo  of  cot-  by  the  consignee,  the  carrier  should  put  them  in 

ton,  intending  to  discharge  at  Battery  wharf;  a  place  of  safetv;  and  when  he  has  so  done,  be 

but  at  the  request  of  the  consignees,  and  for  is  no  longer  liable  on  his  contract  of  affrei^t- 

their  convenience,  she  **hauled  up"  at  Lewis's  ment. 

wharf.    She  commenced  the  discharge  of  her       Applying  these  principles  to  the  facts  of  this 

cargo  on  Monday,  the  7th,  and  on  the  same  day  case,  it  is  clear  that  (saving  the  questioii  as  to 

the  master  gave  notice  to  the  consignees  of  his  the  day)  the  respondents  are  not  liable  on  their 

readiness  to  deliver  the  goods.    The  unlading  contract  of  airreightment  for  the  loss  of  tlie 
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;ood8  in  question.  •  They  delivered  the  goods  at 
the  place  chosen  by  the  consignees,  and  where 
th^  agreed  to  receive  them,  and  did  receive  a 
lar^  portion  of  them^  after  full  and  fair  notice. 

Tlie  goods  were  deposited  for  the  consignees 
ftO*]  in  proper  order  *and  condition,  at  mid- 
lay,  on  a  week  day,  in  good  weather.  This  un- 
loubtedly  constituted  a  ^ood  delivery;  and  the 
carriers  are  clearly  not  liable  on  their  contract 
)f  affreightment,  unless,  by  reason  of  the  fact 
sext  to  be  noticed,  they  were  restrained  from 
anlading  their  vessel  and  tendering  delivery  on 
that  day. 

II.  This  inquirv  involves  the  right  of  the  car- 
rier to  labor  on  that  day,  and  discharge  cargo, 
tnd  not  the  right  of  the  consignee  to  keep  a  vol- 
untary holiday,  and  to  postpone  the  removal  of 
the  goods  to  his  warehouse  to  a  more  convenient 
leason.  The  policy  of  the  law  holds  the  carrier 
to  a  rigorous  liability;  and  in  the  discharge  of 
it,  he  is  not  bound  to  await  the  convenience  or 
accommodate  himself  to  the  caprice  or  conscien- 
tious scruples  of  the  consignee.  The  master  of 
a  ship  usually  has  a  certain  number  of  lay 
da3rs.  He  is  bound  to  expedite  the  unladmg  of 
his  vessel,  in  order  to  relieve  the  owners  from 
the  expense  of  demur ra^,  and  to  liberate  the 
ihip  from  the  onerous  liability  of  the  contract 
of  afTreightment  as  soon  as  possible.  He  has 
lix  days  of  the  week  in  which  to  perform  this 
task,  and  has  a  right  to  demand  the  acceptance 
ot  his  freight  by  the  consignee.  The  consignee 
may  think  it  proper  to  keep  Saturday  as  his 
Sabbath,  and  to  observe  Friday  as  a  fast  day,  or 
other  church  festival,  or  he  may  postpone  the 
removal  of  the  goods  because  his  warehouse  is 
not  in  order  to  receive  them ;  but  he  cannot  ex- 
ercise liis  rights  at  the  expense  of  others,  and 
compel  the  carrier  to  stand  as  insurer  of  his 
property,  to  suit  his  convenience  or  his  con- 
science. 

Let  us  inouire,  then :  First,  whether  there  is 
any  law  of  tne  state  of  Massachusetts  which  for- 
bids the  transaction  of  business  on  the  day  in 
question;  second,  if  not,  is  there  any  general 
custom  or  usage  engrafted  into  the  commercial 
or  maritime  law,  and  makin;*  a  part  thereof, 
which  forbids  the  unlading  of  vessels  and  a  ten- 
der of  freiglit  to  the  consignee  on  the  day  set 
apart  for  a  church  festival,  fast,  or  holiday? 
and  third,  if  not,  is  there  any  special  custom  in 
the  port  of  Boston  which  prohibits  the  carrier 
from  unlading  his  vessel  on  such  a  day,  and 
compels  him  to  observe  it  as  a  holiday? 

1.  There  is  no  statute  of  Massachusetts  which 
41*)  forbids  the  'citizen  to  labor  and  pursue 
his  worldly  business  on  any  day  of  the  week, 
except  on  the  Lord's  day,  usually  called  Sunday. 
In  the  case  of  Famum  v.  Fomle,  12  Mass.  89, 
it  is  said  by  Chief  Justice  Parker :  **There  are 
no  fixed  and  established  holidays  in  Massachu- 
setts, in  which  all  business  is  suspended,'*  ex- 
cept Sunday. 

2.  The  observance  of  Sunday  as  a  Sabbath  or 
day  of  ceremonial  rest  was  first  enjoined  by  the 
Emperor  Constantine  as  a  civil  regulation,  in 
conformity  with  the  practice  of  the  Christian 
church.  Hence  it  is  a  maxim  of  the  civil  law, 
"Diehus  domirUoia  mercari,  judiairi  vel  jurari 
non  debet.'*  This  day,  with  others  soon  after 
added  by  ecclesiastical  authority  (such  as  "Dies 
nataliSf"  or  ChriBtmas,  and  "Pascha**  or  Eas- 
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ter),  were  oaUed  "Dtc»  festt."  or  "Feria,**  which 
we  call  festivals,  saints'  days,  holy  days,  or  holi- 
days. In  the  thirteenth  century,  the  number 
of  these  festivals  enjoined  by  the  church  was  so 
increased  that  they  exceeded  the  number  of  Sun- 
days in  the  year.  The  multiplication  of  them 
by  the  church  had  its  origin  in  a  spirit  of  kind- 
ness and  Christian  philanthropy.  Their  policy 
was  to  alleviate  the  hardships  and  misery  of 
predial  slaves  and  the  poor  laoorers  on  the  soil 
who  were  compelled  to  labor  for  their  feudal 
lords.  But  afterwards,  when  these  vassals  were 
enfranchised  and  tilled  the  earth  for  themselves, 
they  complained  that  "they  were  ruined"  by  the 
number  of  churdi  festivals  or  compulsory  holi- 
days. In  1605,  the  French  King  forbid  the 
establishment  of  any  new  holidays,  unless  by 
royal  authority;  and  the  church  went  further, 
and  suppressed  a  large  number  of  them,  or 
transferred  their  observance  to  the  next  Sun- 
day. See  Dalloz,  vol.  XXIX.,  Tit.  "Jour  ferie," 
and  2d  Campeaux  droit  civil,  page  168. 

The  same  observance  of  these  festivals  was 
required  by  the  ecclesiastical  authorities  as  that 
which  was  due  to  Sunday.  Men  were  forbidden 
to  labor  or  to  follow  their  usual  business  or  em- 
ployments. But  to  this  rule  there  were  many 
exceptions  of  persons  and  trades,  who  were  not 
subjected  to  such  observance. 

Without  enumerating  all  the  exceptions,  we 
may  mention  that,  by  the  canon  law,  the  ob- 
servance of  these  days  did  not  *extend  "to  [*42 
those  who  sold  provisions;  to  posts  or  publie 
conveyances;  to  travelers;  to  carriers  by  land 
or  water;  to  the  lading  and  unlading  of  ships 
engaged  in  maritime  commerce." 

llius  we  see  that  in  those  countries  where 
these  holidays  had  their  origin,  and  the  sanc- 
tion both  of  church  and  state,  they  were  not 
allowed  to  interfere  with  the  necessities  ot 
commerce,  or  to  extend  to  ships,  or  those  who 
navigate  them.  And  it  would  certainly  present 
a  strange  anomaly,  if  this  coimtry,  in  the  nine- 
teenth century,  should  be  found  re-estaolishing 
the  superstitious  observances  of  the  dark  ages 
with  increased  rigor,  which  both  priest  and  sov- 
ereign in  tne  seventeenth  have  been  compelled 
to  aS>olish  as  nuisances. 

In  England  and  other  Protestant  countries, 
while  a  more  strict  observance  of  the  Lord's 
day  is  enforced  by  statute,  the  other  fasts  and 
festivals  enjoined  by  the  church  have  never 
been  treated  as  coming  withm  the  category  of 
compulsory  holidays.  Every  man  is  left  free 
to  follow  the  dictates  of  his  conscience  in  regard 
to  them.  Formerly  their  courts  sat  even  on 
Sunday;  nor  were  contracts  made  on  that  day 
considered  illegal  or  void  till  the  statute  of  29 
Charles  II.  ch.  27,  was  enacted,  whereby  "no 
person  whatever  is  allowed  to  do  or  exercise 
any  worldly  labor  or  work  of  their  callings  on 
the  Lord's  day."  But  this  prohibition  was  never 
extended,  either  by  statute  or  usage,  to  other 
church  fasts,  festivals,  or  holidays.  It  is  true 
that  there  are  three  days  in  the  year,  to  wit, 
''Candlemas,  Ascension,  and  St.  John  the  Bap- 
tist," in  which  the  courts  do  not  sit,  and  the 
officers  are  allowed  a  holiday.  But  there  is  no 
trace  of  any  decision  by  their  courts  that  world- 
ly labor  was  prohibited  on  those  days,  or  any 
usage  that  ships  should  not  be  unladen  and 
freight  delivered  and  received  on  such  da  vs. 
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These  saints'  days  and  church  fasts  or  festivals 
are  tjreated  as  voluntary  holidays,  not  as  Sab- 
baths of  compulsory  rest. 

In  the  case  of  Figgins  v.  Willie,  2  W.  Black. 
1186,  where  a  public  officer  claimed  a  right  of 
holiday  on  the  least  day  of  St.  Barnabas,  Chief 
Justice  De  Grey  says :  "I  by  no  means  approve 
of  these  self-made  holidays;  the  offices  ought 
to  be  open.**  And  in  Bparrow  v.  Cooper ,  2  W. 
43*]  Black.  .1316,  the  *same  judge  observes,  in 
reference  to  the  same  dav:  "There  is  no  pre- 
scriptive right  to  keep  this  as  holiday.  It  is 
not  established  by  any  act  of  parliament.  The 
boards  of  revenue,  custom  house,  and  excise 
may  act  as  they  please,  and  pay  such  compli- 
ment to  their  officers  and  servants  as  they  shall 
Judge  expedient  by  remitting  more  frequently 
the  hard  labor  of  their  clerks,  but  they  are  no 
examples  for  the  court."  And  the  justices, 
Goula  and  Blackstone,  severally  observe:  "My 
objection  extends  to  all  holidays,  as  well  as  St. 
Barnabas  day." 

It  may  be  observed  in  passing,  that  there,  as 
well  as  here,  the  class  of  persons  most  anxious 
to  multiply  holidays  were  the  public  officers, 
apprentices,  clerks,  and  others  receiving  yearly 
salaries. 

It  is  matter  of  history  that  the  state  of  Mass- 
achusetts was  colonizea  bv  men  who  fled  from 
ecclesiastical  oppression,  that  they  might  enjoj 
liberty  of  conscience,  and  that  while  they  en- 
forced the  most  rigid  observance  of  the  Lord's 
day  as  a  Sabbath,  or  day  of  ceremonial  rest, 
they  repudiated  with  abhorrence  all  saints'  days 
and  festivals  observed  by  the  churches  of  Rome 
or  of  England.  They  "did  not  desire  to  be 
again  brought  in  bondage,  to  observe  days  and 
months,  and  times  and  years."  And  while  they 
piously  named  a  day  in  every  year  which  they 
recommended  that  Christians  should  spend  in 
fasting  and  prayer,  Uiey  imposed  it  on  no  man's 
conscience  to  abstain  m>m  nis  worldly  occupa- 
tions on  sudh  day,  much  less  did  they  antici- 
Sate  that  it  would  be  ]perverted  into  an  idle 
oliday.  The  proclamation  of  the  governor  is 
but  a  reoommendati(»i.  It  has  not  the  force  of 
law,  nor  was  it  so  intended.  The  duties  of  fast- 
ing and  prayer  are  voluntarr,  and  not  of  com- 
pulsion, and  holiday  ii  a  privil^e,  not  a  duty. 
in  almost  every  state  in  the  Imion  a  day  of 
thanlragiving  is  appointed  in  the  fall  of  the 
year  by  the  governor,  because  there  is  no  ec- 
clesiastical authority  which  wovdd  be  acknowl- 
edged by  the  various  denominations.  It  is  an 
excellent  custom,  but  it  binds  no  man's  con- 
science or  requires  him  to  abstain  from  labor. 
Nor  is  it  necessary  to  a  literal  compliance  with 
the  recommended  fast  day  that  all  labor  should 
44*]  cease,  and  the  day  be  observed  *as  a  Sab- 
bath, or  as  a  holiday.  It  is  not  so  treated  by 
those  who  conscientiously  observe  every  Friday 
■a  a  fast  day. 

m.  Does  the  testimony  in  this  ease  show 
that  from  time  immemorial  there  has  been  a 
well-known  usage,  having  the  force  and  effect 
of  law  in  Boston,  which  reauires  all  men  to 
eease  from  labor,  and  compels  vessels  enga^ 
in  foreign  commerce  to  cease  from  discharging 
their  cargoes,  and  hinders  consignees  £.t>m  re- 
ceiving them? 

We  do  not  know  this  fact  judicially,  for  (ex- 
cept in  this  case)  there  is  no  judicial  decision, 
or  course  of  decisiom^  in  Massachusetts,  which 
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establishes  the  doctrine  that  carriers  must  cease 
to  discharge  cargo  on  this  day  in  the  port  of 
Boston,  but  rather  the  contrary.  And  after  a 
careful  examination  of  the  testimony,  we  are 
compelled  to  say  that  we  find  no  sufficient  evi- 
dence of  such  a  peculiar  custom  in  Boston, 
differing  from  that  of  all  other  commerdat 
cities  in  the  world. 

The  testimony  shows  this,  and  no  more:  that 
some  persons  go  to  church  on  that  day;  tome 
close  the  windows  of  their  warehouses  and 
shops,  and  either  abstain  from  work  or  do  it 
privately;  some  work  half  the  day  and  some 
not  at  all.  Public  officers,  school  boys,  appren* 
tices,  clerks,  and  others  who  live  on  salaries,  or 
prefer  pleasure  to  business,  claim  the  privilege 
of  holiday,  while  those  who  depend  on  their 
daily  labor  for  their  daily  bread,  and  cannot  •Sr 
ford  to  be  idle,  pursue  their  occupations  as 
usual.  The  libelants  appear  to  have  had  no  con- 
scientious scruples  on  the  subject,  as  th^  re- 
ceived goods  from  other  ships,  and  some  from 
this.  But  the  testimony  is  clear,  that  however 
great  the  number  may  be  who  choose  to  convert 
the  day  into  a  voluntary  holiday  for  idleness  or 
amusement,  it  never  has  been  tiie  custom  that 
vessels  discharging  cargo  on  the  wharves  of 
Boston  ceased  on  that  day;  that  like  the  canon 
law  r^;ardin^  diurch  festivals  and  holidays  of 
other  countries  and  former  ages,  the  custom 
of  Boston  (if  it  amount  to  anything  more  than 
that  every  man  might  do  as  he  pieced  on  thst 
day)  did  not  extend  to  vessels  engaged  in  for- 
eign commerce,  or  forbid  the  carrier  to  oontinne 
the  delivery  of  freight  on  that  day. 

On  the  whole,  we  are  of  opinion  that  the 
barque  Tangier  *ha8  made  good  delivery  [*M 
of  her  cargo  to  the  consignees  according  to  the 
exigency  of  her  bill  of  lading,  and  thai  the  de- 
cree of  the  drouii  Court  should  he  revenedp 
and  the  libel  diemiesed,  with  ooate. 


SAMUEL  IRVINE  and  Ptoter  Fbrbes, 

Pl/fs., 

V. 

HEBMAN  J.  REDFIELD,  late  Collector,  eta 

(See  8.  C.  28  How.  170-172.) 

Duties  on  foreign  merchandiee,  how  eompiM 

The  duties  upon  foreign  merchandise  are  to  M 
computed  on  their  value  on  the  dav  of  the  stUisf 
of  the  vessel  from  the  foreign  port  and  the  nlQ* 
for  the  computation  is  the  wholesale  market  ptw 
there  on  such  day. 

Sulmitted  Jan.  18, 1860.  Decided  Jan.  29, 1860* 

ON    a    certificate    of    division    between  th» 
Judces  of  the  Circuit  Court  of  the  Unitad 
States  »>r  the  Southern  District  of  New  York. 

Tliis  was  an  action  of  assumpsit  brought  in 
the  court  below,  by  the  plaintiffs  against  the 
defendant,  as  late  collector  of  customs  of  the 
United  States  at  the  port  of  New  York.  Hw 
defendant  pleaded  the  general  issue  of  non  ss- 
sumpsit. 

When  the  case  came  on  to  be  annied,  tbc^ 
being  a  division  of  opinion  between  the  judgVi 
the  case  was  certified  to  this  court. 

The  question,  upon  which  the  Judm  wvt 
divided  in  opinion,  appears  in  the  o^nion  of 
the  court. 
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Hie  caM  was  submitted  on  the  transcript, 
without  argument  in  this  court. 

UeavTB,  MoCulloli  and  VallandiKl&as& 
for  plaintUTs. 

Mr.  J*  8*  Blaek,  Atty-Gen.  for  defendant. 

Kr.  Justice  Wayae  delivered  the  opinion  of 
the  court: 

This  case  comes  to  this  court  under  a  oertiiK- 
este  of  division  of  opinion  from  the  circuit 
court  of  the  United  States  for  the  soutiiem  dis- 
trict of  the  state  of  New  York. 
171*]  ♦The  point  made  is,  "whether,  by  the 
period  of  exportation  of  merchandise  from  a 
foreign  country  to  the  United  States,  as  used  in 
the  Mt  of  Congress  entitled  'An  Act  to  Amend 
the  Acts  R^^ating  the  Appraisement  of  Im- 
ported Merchandise,  and  for  Other  Purposes,' 
approved  the  3d  Mardi,  1851,  was  to  he  taken 
to  mean  the  time  when  the  merchandise  had 
been  laden  aboard  a  general  ship,  and  the  bill 
of  lading  therefor  given  in  the  foreign  port>  or 
at  the  time  when  said  ship  actually  departed 
from  said  foreign  port,  d^ined  to  the  united 
8Utes." 

The  facts  in  the  record  are,   that  the   ship 
Henry  Buck  was  a  general  ship  at  the  port  of 
Glasgow,  in  Scotland,  in  the   month   of  May, 
1855,  destined  for  the  port  of  New  York,  in  the 
United  States.    That  the  plaintiff,  on  the  9th 
May,  1855,  bought  three  hundred  tons  of  Colt- 
ness  pig  iron,  at  the  then   wholesale   market 
price  of  sixty-four  shillings  sterling   ner   ton, 
and  immediately  commen<^  to  load  the  same 
aboard  the  ship,  and  that  the  iron  was  all  laden 
and  bills  of  lading  given  for  it  on  the  22d  May, 
1855,  on  which  &y  the  market  price  of   such 
iron  had  risen  to  sixtf-nine  shillings  per  ton; 
that  the  ship  remained  in  port,  and  sailed  from 
Glasgow  on  the  4th  June,  1855,  on  which  day 
the  market  price  of   such   iron   had   risen   to 
eeventy-four  shillinss  and  sixpence  sterling  per 
ton ;  and  that»  on  the  arrival  of  the  ship  in  the 
United  States,  the  iron  was  appraised  at  the 
customhouse  at  the  market   price   of   twen^- 
four  shillings  and  sixpence  sterling  per  ton.  On 
that  valuation  the  defendant  colle^ed  duty,  and 
twenty  per  cent  on  such  value,  in   conformity 
with  the  8th  section  of  the  act  of  Ccmgress  en- 
titled, ''An  Act  Reducinff  the  Duty  on  imports, 
and  for  Other  Purposes,^  approved  the  30  July, 
1846  (9  Stat  at  L.  42). 

This  court  considered  two  years  since  in  the 
case  of  Bampson  v.  Peaalee,  20  How.,  571,  the 
meaning  of  the  acts  of  Conmss   of  the   30th 
July,  1846  (9  Stat,  at  L.,  42),  and  that  of  the 
3d  Mardi,  1851  (9  Stat  at  L.,  629),  for  the  col- 
lection of  duties    upon    imported   goods,    and 
when  and  upon  what  twenty  per  centum  should 
be  charged  upon  an  under  valuation  made  by  an 
importer  in  nis  entrv  of  merchandise.    It  an- 
nounced then,  that  if  the  appraised  value  of  im- 
ports which  have  actually  been  purchased  shall 
exceed  by  ten  per  centum  or  more  the  value  of 
172*]  them  declared  upon   the   entry,   *then, 
in  addition  to  the  duties  imposed  by  law  upon 
the  Talue  of  the  same,  there  shall  be  levied,  col- 
lected, and  paid,  a  duty  of  twenty  per  centum 
ad  valorem  on  sudi  appraised  value.    That  the 
additional  value  of  twenty  per  centum  could 
only  be  levied  upon  the  appraised  value,  and  not 
npon  charses  and  commissions  added  to  it.  Also, 
tnat  the  day  of  the  sailing  of  a  vessel  from  a ' 
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foreign  port  is  the  true  period  of  exportation 
of  the  goods;  and  that  the  Secretary  of  the 
Treasury  had  given  a  proper  interpretation  of 
the  statute,  in  directing  it  to  be  done  on  the 
market  value  of  the  go<Kls  imported  on  the  day 
of  the  sailing  of  the  vessel,  and  that  he  was  au- 
thorized by  uiw  to  give  such  a  direction. 

We  see  no  cause  now  for  a  different  interpre- 
tation of  the  statute,  and  direct  that  the  ques- 
tion certified  to  this  court  be  answered,  'M;hat 
the  duties  on  foreign  merchandise  are  to  be  com- 
puted on  their  value  on  the  day  of  the  sailing 
of  the  vessel  from  the  foreign  port,  and  that 
the  value  for  the  computation  is  the  wholesale 
market  price  there  on  such  day/' 


$» 


LOUISA  A.  KENDALL,  Adm'x  of  Daniel  Green, 

Deceased,  Appt,, 

«. 

FLETCHER  CREIGHTON,  in  his  own  right, 
and  as  executor  of  Jonathan  McCaIeb»  De- 
ceased. 

(See  8.  a  28  How.  90-108.) 

Retnedie$  in  United  States  courts — not  modified 
by  state  latos  or  practice — cr^itor  of  an  e»- 
tate  may  sue — proceedings  in  state  court  do 
not  prevent  suit  in  United  States  Court — 
sureties  of  administrator — equity  jurisduy 
tion  of  drouit  court  to  reach  assets. 

In  the  organization  of  the  courts  of  the  UnltHl 
StatesL  the  remeftleR  at  common  law  and  in  equity 
have  been  distinguished,  and  the  Jurisdiction  in 
equity  is  confided  to  the  circuit  courts,  to  be  ex- 
ercised uniformly  through  the  United  States,  and 
does  not  receive  anir  modification  from  the  legis- 
lation of  the  states,  or  the  practice  of  their  courts 
having  similar  powers. 

In  the  court  of  chancery,  executors  and  admin- 
istrators are  considered  as  trustees,  and  that  conrt 
exercises  original  jurisdiction  over  them,  in  favor 
of  the  creditors,  legatees,  and  heirs,  in  reference  to 
the  proper  execution  of  their  trust. 

A  single  creditor  may  sue  for  his  demand  in 
equity,  and  obtain  a  decree  for  payment  out  of  the 
personal  estate,  without  taking  a  general  account 
of  the  testator's  debts. 

The  fact  of  the  pendency  of  proceedings  in  Insol- 
Tency  In  a  state  probate  court,  will  not  oust  the 
jurisdiction  of  the  circuit  court  of  the  United 
States. 

A  foreign  creditor  may  establish  his  debt  In  the 
courts  of  the  United  States  agahist  the  representa- 
tives of  a  decedent,  notwithstanding  the  local  laws 
relatlTe  to  the  administration  and  settlement  of 
bisolyent  estates,  and  the  court  will  Interpose  to 
arrest  the  dlstrilmtion  of  any  surplus  among  the 
heirs. 

No  one  can  proceed  against  the  sureties  on  an  ad- 
ministration bond,  at  law,  who  has  not  recovered  a 
judgment  against  the  administrator. 

The  jurisdiction  of  a  court  of  equity  to  enforce 
the  bond,  arises  from  its  jurisdiction  over  adminis- 
trators, to  prevent  multiplicity  of  suits,  and  its 
power  to  adapt  Its  decrees  to  the  substantial  jus- 
tice of  the  case. 

Where  the  original  debtor  has  died  Insolvent,  and 
his  suretv  has  died  insolvent,  and  a  portion  of  the 
assets  belonging  to  the  estate  of  the  latter  is  in 
hands  of  the  surety  of  this  administrator,  and  a  dis- 
covery of  the  assets  in  hand  and  their  application 
to  the  payment  of  the  debt  are  required — the  circuit 
court  was  authorised  to  entertain  the  suit. 

Submitted  Jan,  10, 1860,    Decided  Jan.  SO,  1860. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Miss- 
issippi. 

Note. — Jurisdiction  of  United  Btates  circuit  court 
dependent  on  rraidence  of  parties — sec  note  to  86 
L.  ed.  U.  B.  570. 

Adoption  hy  Federal  courts  of  remedies  created 
by  staU  atututes — see  note  to  18  L.  R.  A.  266. 
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SUPBEME  COUBT  OF  THE  UNITED  STATES. 


Dec  Tkbm, 


The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  intestate  of  the  appellant,  to  reach 
assets  alleged  to  belong  to  the  estate  of  Amos 
Whiting,  deceased. 

The  court  below  having  dismissed  the  bill  for 
want  of  jurisdiction,  the  complainant  took  an 
appeal  to  this  court. 

The  miestion  of  jurisdiction  is  the  only  one 
before  this  court  for  consideration. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr,  Joliii.  D.  Freeman,  for  appellant: 
All  the  allegations  of  the  bill  are  sustained 
by  the  answers  and  proofs  in  the  case,  from 
whicli  it  clearly  appears  that  the  complainant 
is  the  sole   distributee    of    Wheeler  C.  Green, 
decensod,    who    died    intestate    in    Claiborne 
county,   Mississippi,   June,    1836;   that   Albert 
Tunstall  administered  on  said  estate,  gave  an 
administration  bond  in  the  penalty  of  $60,000, 
with  Amos  Whiting  as  his  surety;  that  Tunstall 
wasted  the  whole  estate  and  defaulted  to  the 
amount   of   $61,000;    that   complainant,   by  a 
lawful  suit  for    that    purpose    in  the  probate 
court  of  Claiborne  county,  obtained  a  final  de- 
cree agninst  Tunstall  for  that  amount,  in  June, 
1841 ;  that  Amos  Whiting  was  his  surety  and 
had  departed  this  life  in  said  county  in  the  year 
1837 ;  that  George  Lake  and  Whiting's  wife  ad- 
ministered on    Whiting's    estate    until  March, 
1839,    when    J.  M.  Rhodes   intermarried    with 
Whiting's  wife,  and  administered  in  her  right 
until  October,  1841,  when  Lake  and  Rhodes  and 
wife  were  removed  from  the  administration  of 
Whiting's  estate    for   maladministration;  that 
defendant,  Creighton,  became  administrator  de 
honi»  non  of  Whiting's  estate,  on  the  removal 
of  Lake,  Rhodes  and  wife;  that  said  Creighton 
is  now  insolvent;  that  defendant,  Jonathan  Mc- 
Caleb,  became  his  surety  on  his  administrative 
bond  in  the  penalty  of  $100,000,  all  of  which 
bonds  are  sued  upon  and  set  iforth  in  full;  that 
Creighton  has  received  a  large  amount  of  the 
assets  of  the  estate  of  Amos  Whiting,  equitable 
or  otherwise,  which  he  has  failed  to  inventory 
and  account  for,  and  which  he  refuses  to  render 
an  account  of  in  this  court,  insisting  that  he 
has  accounted  in  the  probate  court  of  Claiborne 
county,  and  that  such  accounting  ia  a  bar  to  an 
account  in  this  court. 

The  defendants  admit  the  rendition  of  the 
decree  against  Tunstall  for  $61,000,  but  fail  to 
make  good  their  defense,  or  in  any  manner  to 
invalidate  the  same,  nor  do  they  prove  any 
claims  against  the  estate  of  Green  to  have  been 
paid  by  Tunstall. 

That  Whiting,  as  surety  of  Tunstall  on  his 
administration  bond,  is  liable  for  the  amount  of 
this  decree,  cannot  admit  of  a  doubt. 

20  Pick.  63;  8  Watts.  286;  I  McMullen,  85, 
100,  380 ;  6  Porter,  Ala.  393 ;  4  Porter,  Ala.  395 ; 
7  Blackford,  529. 

Timstall  died  insolvent;  the  money  could  not 
be  made  out  of  him.  Amos  Whiting,  his  surety, 
had  died  in  1837,  and  the  only  way  to  es- 
tablish his  liability  as  surety  for  Tunstall  to 
pay  the  amount  of  Tunstall's  defalcation  to  the 
estate  of  Green,  was  to  proceed  against  the  ad- 
ministrator of  Whiting.  But  it  is  said  that 
Whitincr's  administrator  Is  not  liable  in  equity 
to  account  until  judgment  had  been  first  ob- 
tained ngiiinst  him  at  law.  To  this  I  reply, 
that  it  was  the  duty  of  Whiting,  as  aurety  of 
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Tunstall  to  see  that  he  administered  the  eataU 
of  Green  according  to  law.  He  neglected  this 
duty;  the  court  of  probate  had  full  jurisdiction 
to  ascertain  and  decree  the  amount  of  Tunstall'i 
indebtedness  to  the  estate  of  W.  C.  Green,  as 
administrator  of  the  same;  this  decree  was  had 
in  accordance  with  law,  as  shown  by  the  plead- 
ings and  proof,  and  the  amount  of  this  decrse 
could  have  been  enforced  on  Tunstall  by  attach- 
ment and  imprisonment,  if  he  had  been  pos- 
sessed of  the  means  to  pay  it.  The  decree  of 
the  probate  court  was,  therefore,  a  lawful  and 
final  assessment  of  the  damages  against  Whit- 
ing's principal  in  the  administration  bond,  by 
the  only  tribunal  in  the  state  of  Mississippi 
having  jurisdiction  of  that  subject,  and  must, 
therefore,  be  regarded  as  conclusive  evidence  of 
the  amount  of  Whiting's  liability  for  Tunstall, 
and  with  which  his  estate  is  chargeable. 

1  Phil.  Ev.  246;  7  How.  220;  2  Sumn.  458, 
459;  2  J.  J.  Marsh.  195. 

llie  jurisdiction  of  tiiis  court  over  executon 
and  administrators  is  not  affected  by  the  Consti- 
tution and  laws  of  Mississippi — ^its  jurisdiction 
is  not  derived  therefrom  nor  limited  there^,  but 
only  by  the  Constitution  and  Laws  of  the  United 
States;  and  these  confer  upon  this  court  the 
same  jurisdiction  over  administrators  as  that 
of  the  chancery  courts  of  England. 

9  Pet  632^58;  3  Wheat.  212;  4  Wheat.  108; 
5  Mason,  105;  3  Mason,  165;  S  Leigh.  407; 
2  Blackf.  377;  1  Har.  &  J.  232;  Muni.  368;  5 
Rand.  319;  Stew.  &  P.  133;  1  Sto.  Eq.  Jur.  616* 
§§  542-548,  and  552;  Jer.  Eq.  Jur.  537,  538;  4 
Johns.  Ch.  619;  3  Johns.  Ch.  56,  190;  Taylori* 
BenKam,  5  How.  233;  rule  51  of  this  ootirt. 

From  these  authorities  it  is  evident  that  thii 
court  has  full  jurisdiction  over  the  subject-mat- 
ter of  the  bill,  the  objects  of  which  are  to  o^ 
tain  a  discovery  of  assets  in  the  hands  of  tiie 
administrator  not  inventoried,  and  to  resell 
equitable  assets  of  the  estate  in  the  hands  of 
his  surety,  Jonathan  McCaleb,  and  others,  tod 
to  marshal  the  assets  of  the  estate  of  Whiting, 
if  the  administrator  does  not  admit  suffideDt 
assets  to  pay  complainant's  demand. 

1  Story,  Eq.  Jur.  601,  602,  $  543. 

A  creditor  may  file  his  bill  for  the  payment 
of  his  own  debt,  and  seek  a  discovery  of  asaeti 
for  this  purpose  only.  If  he  does  so,  and  the 
bill  is  sustained,  and  an  account  is  decreed  to 
be  taken,  the  court  will,  upon  the  footing  of  sueh 
an  account,  proceed  to  make  a  final  decree  in 
favor  of  the  creditor,  without  sending  him  btds 
to  law  for  the  recovery  of  his  debt ;  for  this  i> 
one  of  the  cases  in  which  a  court  of  equity. 
being  once  in  rightful  possession  of  a  case  fof 
discovery  and  account,  will  proceed  to  a  finsl 
decree  on  all  the  merits. 

1  Story,  Eq.  Jur.  603,  604,  §  546. 

The  defendant,  Jonathan  McCaleb,  is  not  only 
a  surety  on  the  bond  of  Creighton,  but  i* 
charged  with  having  in  his  hands  equitable  ^ 
sets  of  the  estate  of  Whiting,  which  a  judgment 
against  Creighton  would  not  reach,  and  this  fa^ 
is  admitted  by  the  answer  of  defendsntA* 
Creighton  is  alleged  to  be  insolvent^  and  the 
charge  is  not  denied ;  McCaleb,  his  surety,  hw 
money  of  the  estate  which  Creighton  refuses  to 
collect ;  he  is,  therefore,  a  proper  party,  for  all 
these  reasons. 

Storv.  Kq.  PL  212,  §  178;  5  Gill  &  J.  4S^ 
453;  10  Gill  &  J.  65,  100;  2  Rand.  398.  399. 

64  v.  & 


1859. 


Kendaix,  Adm%  y.  Cuciohton. 
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In  the  case  of  The  Ordinary  ▼.  Snooks,  it  was 
held  that  the  probate  court  was  the  proper  tri- 
bunal to  aaaesB  damages  on  an  administration 
bond. 

5  Halst  K.  J.  65;  1  Halst.  cited  as  above. 
But  a  court  of  equity  has  jurisdiction  of  a, 

bill  by  a  distributee  or  legatee  against  an  ad- 
ministrator and  his  sureties,  or  either  of  them 
alone,  on  their  bond,  without  any  previous  suit 
at  l&ixr 

6  CaU,  Va.  21 ;  2  Rand.  483 ;  2  J.  J.  Biarsh. 
198;  3  Mon.  364;  4  Mon.  296,  457;  2  Bibb,  276; 
2  Hen.  &  M.  8;  and  rule  51  of  this  court.  The^e 
eases  are  conclusive  on  the  points  of  jurisdiction, 
alike  upon  principle  and  as  precedents. 

If  Mississippi  has  deprived  her  chancery 
court  of  a  portion  of  its  original  jurisdiction,  it 
does  not  follow  that  the  jurisdiction  of  the  Fed- 
eral courts  is  thereby  iU>ridged  in  like  degree. 

See  Const,  of  U.  S.  art.  3,  8  2;  S  H,  judiciary 
act;  also,  U.  S.  v.  Howland,  4  Wheat  108;  Boh- 
in$on  V.  CampheU,  3  Wheat.  212 ;  Livingston  v. 
Btory,  0  Pet.  655;  Pratt  v.  Northam,  5  Mason, 
105;<7oniafi  v.  Hobart,  2  Sumn.  401;  Oaines  v. 
Relf.  15  Pet.  13;  Ford  v.  Douglas,  5  How.  163; 
Taylor  t.  Benham,  5  How.  260. 

The  Question  of  jurisdiction  having  been  set- 
tled, alike  as  to  parties  and  subject-matter,  and 
it  appearing  by  the  answers  and  proofs  tiliat 
Amos  WhiUng  was  the  surety  of  A.  Tunstall 
on  his  bond  as  administrator  of  W.  C.  Green, 
deceased — that  said  Tunstall  defaulted  to  the 
amount  of  $61,000,  which  remains  unpaid,  for 
wMdi  a  final  decree  was  rendered  against  him 
by  a  tribunal  having  full  authority  to  render 
such  decree,  and  that  defendants  have  failed  in 
their  attempt  to  invalidate  said  decree  on  a 
eharge  of  fraud,  it  follows,  as  a  matter  of 
eoorsa,  that  complainant  is  entitled  to  a  decree 
ehan^iiig  the  estate  of  Amos  Whiting,  in  the 


his  administrator  de  bonis  non,  with 
ikm  amount  of  said  decree  of  the  probate  court 
to  the  extent  of  the  penalty  of  the  administra- 
tion bond  of  A.  Tunstall,  which  is  $60,000. 

Messrs,  Geo.  8.  Termor  and  T.  J.  Jk  F.  A. 
B.  "WliartoB,  for  appellee: 

The  purpose  of  the  complainant  in  filing  this 
bill  was  to  relieve  himself  from  the  necessity  of 
pursuing  the  only  course  which,  under  the  op- 
eration of  the  Ccmstitution  and  laws  of  Missis- 
sippi, it  was  competent  for  him  to  pursue,  as 
well  as  to  evade  the  force  and  effect  of  decisions 
of  the  high  court  of  error  and  appeals,  made 
in  this  very  cause  and  between  the  same  par- 
ties. 

It  will  be  borne  in  mind  that  this  suit  is  an 
attempt  to  enforce  the  decree  of  the  probate 
court  of  Claiborne  county,  Mississippi,  which 
was  rendered  in  the  plenary  proceedings  insti- 
inted  in  tiiat  court  by  the  complainant  herein 
against  Tunstall,  the  administrator  appointed 
by  that  court,  of  Wheeler  C.  Green.  The  case 
is  first  brought  to  the  attention  of  the  said  high 
court  of  errors  and  appeals  in  Chreen  v.  Tun- 
stallf  5  How.  Miss.  638.  It  was  then  and  there 
held,  that  the  probate  court  has  not  jurisdiction 
which  will  enable  it  to  proceed  against  the 
sureties  in  an  administrator's  bond,  on  a  ple- 
nary proceeding  by  bill.  The  sureties  in  the  ad- 
ministrator's bond  must  be  sued  at  law,  after 
proceeding  to  fix  the  liability  of  the  adminis- 
faator.  Being  liable  only  on  Uie  administration  I 
23  How. 


bond,  not  being  officers  of  the  probate  court, 
the  only  recourse  against  the  sureties  is  by  ac- 
tion at  law  against  them,  after  the  liability  of 
the  administrator  has  been  ascertained  by  a 
proper  proceeding  in  this  behalf,  and  after  final 
settlement  by  him,  and  a  decree  of  the  court 
fixing  the  amount  of  h£s  liability  and  directing 
him  to  pay  it. 

The  same  rule  is  held  in  Alabama  and  South 
Carolina,  as  may  be  seen  by  reference  to  the 
cases  cited  by  the  high  court,  viz.: 

1  Porter,  70;  3  Stew.  &  P.  263,  348;  2  Bailey. 
S.  C.  60;  1  Bailey,  S.  C.  27;  1  Nott  &  McC. 
587;  4  Nott  &  McC.  113,  120. 

It  will  be  recollected  that  Whiting  was  only 
a  security  of  Tunstall  in  his  administration 
bond,  and  survived  the  grant  of  letters  to  Tun- 
stall only  about  ten  months.  T^e  defendant^ 
Creighton,  is  administrator  of  Whiting  and  ex- 
ecutor of  defendant,  McCaleb,  who  was  a  seeur- 
ity  on  the  bond  of  defendant,  Creighton,  as  ad- 
ministrator of  Whitinff.  The  case  cited  from 
5  How.,  apart  from  bdng  an  adjudication  be- 
tween the  same  parties  of  the  same  subject- 
matter,  would  be  an  authority  upon  general 
principles  for  the  appellees. 

The  next  that  we  hear  of  these  parties  and  this 
litigation  in  Mississippi,  is  in  7  Sm.  k  M.  107. 

The  high  court  there  decid^  "that  in  an  ac- 
tion at  mw  on  the  bond  of  an  administrator, 
the  bond  is  but  inducement  to  the  action,  and 
no  recovery  can  be  had  on  it  without  proof  of 
damages.  It  is  only  security  for  such  aamagea 
as  the  parties  interested  in  the  estate  sustain. 
To  make  it  a  valid  claim  against  an  insolvent 
estate  or  against  anyone,  it  must  be  accom- 
panied by  proof  ot  damages;  if  not  so  accom- 
panied, it  is  not  a  claim.  There  must  be  proof 
that  the  condition  has  been  broken,  for  it  is 
only  on  sudi  a  contingency  that  a  right  of  ao- 
tion  accrues."  And  again,  ''instead  of  allow- 
ing the  penalty  of  the  bond  as  a  claim,  the  ref- 
erees should  have  allowed  the  amount  of  dam- 
ages sustained  by  a  breadi  of  the  condition." 

We  again  meet  with  this  same  claim  in  Green 
V.  Creighton,  10  Sm.  &  M.  159.  Now,  how- 
ever, the  forum  is  changed,  and  instead  of  pro- 
ceedings in  the  probate  court  of  Claiborne 
county,  it  is  a  bill  filed  in  the  superior  court  of 
chancery  of  Mississippi,  and  we  ask  attention 
to  the  striking  similarity  of  the  prayer  as  set 
out  in  the  report  of  the  case,  and  the  prayer 
of  the  present  bill.  The  objects  of  the  bill  are 
veiT  clearly  specified  in  the  opinion  of  the  court, 
and  are  the  same  precisely  in  le^l  intendment 
and  effect  with  the  objects  of  this  bill.  An  in- 
junction had  been  granted  to  restrain  defendant, 
Creighton,  from  paying  a  certain  other  claim 
against  the  estate  of  Whiting.  The  Qiancellor 
dissolved  the  injunction,  and  from  that  order 
an  appeal  was  taken  to  the  high  court  of  errors 
and  appeals. 

The  following  is  the  emphatic  language  of 
the  court  in  affirming  the  degree  of  the  Chan- 
cellor : 

"Nothing,  certainly,  is  better  settled  in  this 
court  than  that  the  court  of  chancery  does  not 
possess  the  jurisdiction  which  it  is  here  asked 
to  exercise.  The  administration  of  estates  and 
the  settlement  of  the  accounts  of  the  adminis- 
trators, falls  peculiarly  and  exclusively  under 
the  cognizance   of   the   probate  court.    . 
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Suits  upon  the  bonds  of  administrators  pertain 
to  the  circuit  court." 

In  that  bill  it  was  alleged  that  the  adminis- 
trators had  practised  fraud  in  their  settlement; 
with  the  probate  court,  of  which,  however,  no 
proof  was  offered  or  attempted,  and  the  high 
eourt  held  that  if  the  charge  were  establish^, 
a  court  of  equity  would  have  jurisdiction  of 
the  bill,  to  set  aside  the  settlements  and  order 
new  ones  to  be  made  in  the  probate  court. 
They  alBo  noticed  the  objection  taken  by  the 
appellant's  counsel,  "that  there  was  no  demur- 
rer to  the  jurisdiction  of  the  court  below,  and 
that  it  was  too  late  to  raise  the  objection  in  the 
high  court,  and  beside  that,  that  rule  is  only 
applicable  in  cases  of  concurrent  jurisdiction, 
not  where  there  is  an  entire  want  of  jurisdiction 
of  the  subject-matter." 

The  foregoing  summary  will  serve  to  show 
that  this  is  no  new  case  in  the  courts  of  Missis- 
sippi, either  in  name  or  principle,  and  will  also 
serve  to  show  a  reason  for  the  change  of  forum. 

Precisely  similar  in  all  its  features  is  the  case 
of  Buckingham  v.  Owen,  6  8m.  &  M.  502. 

After  reviewing  the  authorities  cited  for  the 
appellee,  some  of  the   vei^   same  cited  by  ap- 

Sillaiits  in  this  case,  particularly  Spotawood  ▼. 
andridge,  4  Munf.  289,  they  wholly  deny  the 
principle  attempted  to  be  established  by  them. 
They  admit  that  in  some  of  the  states  of  the 
Union,  in  suits  against  executors  and  adminis- 
trators, courts  of  equity  have  concurrent  juris- 
diction with  courts  of  law,  and  that  it  is  upon 
that  principle  a  court  of  chancery  in  Virginia 
exercises  it;  but  they  auote,  with  approbation, 
the  lanffua^  in  2  Kob.  Pr.  38,  snowing  the 
strong  inclination  of  the  court  of  appeals  in 
that  state  to  restrict  parties  to  their  remedy  at 
law,  when  it  is  full  and  adequate,  and  referring 
to  the  case  before  cited  by  us. 

Oreen  ▼.  TuMtM,  5  How.  Mist.  638. 

They  say  that  was  a  bill  filed  against  the  ad- 
ministrator and  his  sureties  for  a  discovery  and 
account  of  assets  and  for  distribution.  'Hie  ob- 
ject was  similar  to  that  in  view  in  this  case. 

Buckingham  v.  Owen,  6  Sm.  &  M.  502. 

The  very  authorities  cited  to  sustain  this  bill 
were  cited  in  the  argument  of  that  cause.  The 
court  decided  that  the  remedy  upon  the  bond 
was  exclusive  in  a  court  of  law.  So  thev  held 
that  the  Chancellor  erred  in  overruling  the  de- 
murrer: they  reversed  his  decree  and  dismissed 
the  bill  for  want  of  jurisdiction  in  the  chancery 
court  to  entertain  it. 

The  4th  art.  S  18,  of  the  Constitution  of  the 
state  of  Mississippi,  provides  for  the  establish- 
ment of  the  prooate  court.  Its  language  is 
"That  a  probate  court  shall  be  established  in 
each  county  of  the  state,  with  jurisdiction  in  all 
matters  testamentary,  and  of  administration  of 
orphans'  business,  and  the  allotment  of  dower, 
in  cases  of  idiocy  and  of  lunacy,  and  of  persons 
non  eompoa  meniie."  In  construing  the  powers 
of  that  court,  derived  from  that  clause  of  the 
Constitution,  the  high  court  of  error  and  appeals 
of  Mississippi  has  repeatedly  held  that  its  juris- 
diction was  exclusive  in  reference  to  the  mat- 
ters committed  to  it.  And  thus  the  supe- 
rior court  of  chancery  of  said  state  has  no 
jurisdiction  whatever  of  the  subjects  confided 
to  the  probate  court.  Accordingly,  on  a  bill 
fl1<>'^  in  said  chancery  court  to  review  in  a  mat- 


ter of  administration  the  proceedings  of  the 
probate  court,  it  was  held  that  the  chancery 
court  had  no  jurisdiction  of  the  case;  that  it 
belonged  exclusively  to  the  probate  court,  and 
the  bul  was,  therefore,  dismissed. 

See  Blanton  v.  King,  2  How.  Miss.  856;  dor- 
michael  v.  Bratoder,  3  How.  Miss.  252. 

Aj;ain;  when  the  probate  court  has  full  juris- 
diction of  a  matter,  its  judgment  is  final  and 
cannot  be  disturbed,  unless  fraud  is  charged  and 
proved. 

Stubhlefield  v.  MoRaven,  5  Sm.  &  M.  130; 
Janea  v.  Coon,  5  Sm.  &  M.  751. 

The  utmost  that  a  court  of  chancery  can  do 
is,  where  fraud  is  diarged  against  a  settlement 
of  an  administrator  in  the  probate  court,  to  set 
aside  a  settlement  in  the  probate  court  and  di- 
rect a  new  settlement  there — its  jurisdiction 
does  not  extend  beyond  that  as  was  held  be- 
tween the  parties  to  this  record  in  10  Sm.  k  M. 
159. 

If  this  be  true,  as  we  have  shown,  that  the 
probate  court  has  exclusive  iunsdiction  within 
the  sphere  of  its  delegatea  powers;  and  if, 
further,  it  is  true,  both  as  a  general  rule  of  law 
and  as  settled  by  judicial  decisions  in  this 
state,  that  the  probate  court  could  not  proceed 
against  the  sureties  on  the  bond  after  ascer- 
taining and  fixing  by  its  decree  the  amount  for 
which  the  administrator  is  responsible,  but 
could  only  direct  that  as  to  them  the  bond 
should  be  put  in  suit  in  a  court  of  law,  upon 
what  foundation  does  a  complainant  rest  his 
claim! 

We  cite  a  few  cases,  to  show  what  deference 
this  court  has  always  paid  to  the  decisions  of 
the  state  courts  in  sustaining  their  local  laws. 

MoKeen  ▼.  DeLanoey,  5  Cranch,  22,  23;  PoVfe 
Leasee  v.  Wendal,  9  Cranch,  87 ;  Mutual  Aeaur. 
Boe.  V.  Watte,  1  Wheat.  279;  Shipp  v.  Milt€r*e 
Beire,  2  Wheat.  316;  Blmendorfr,  Tavlor,  10 
Wheat,  152;  Shelby  v.  Ouy,  11  Wheat,  361. 


Mr.  Justice  Oas&pbell  delivered  the  opinion 
of  the  court: 

The  intestate  of  the  plaintiff,  as  an  heir  of 
Wheeler  Green,  deceased,  and  claiming,  by  as- 
signment of  the  remaining  heirs,  the  entire  ee- 
tate,  filed  this  bill  against  the  defendant,  in  his 
capacil^  of  administrator  of  Amos  Whiting, 
deceased,  and  of  executor  of  the  will  of  Jona- 
Uian  McCaleb.  He  states  that  Albert  Ton- 
stall  became  the  administrator  of  the  estate  of 
Wheeler  Green  by  the  appointment  of  the 
court  of  prcbate  of  Claiborne  county,  Missis- 
sippi, in  1836;  that  he  ^ve  bond  for  the  faith- 
ful performance  of  his  duties,  with  Amoa 
Whiting  as  his  surety;  that  Timstall  received  a 
large  amount  of  property  belon^ng  to  the  es- 
tate, and  committed  a  devastavit;  that  in  the 
year  1841,  his  intestate  summoned  Tunstall  be- 
fore the  probate  court  to  make  an  account, 
und  upon  that  accounting  he  was  found  to  be 
indebted  to  him,  as  heir,  $61,194.76;  which 
sum  he  was  required  to  pay  by  the  decree  of 
the  court,  and  authority  was  ^ven  to  prose- 
cute a  suit  on  the  administration  bond.  The 
bill  avers  that  Tunstall  and  Whitinff,  his  sure- 
ty, are  both  dead,  and  that  all  of  his  other 
sureties  are  insolvent.  It  charffes  tiiat  the  ds> 
fendant,  Creighton,  as  administrator  of  Whit- 
ing, has  assets  in  his  hands  for  adminivtration. 
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And  that  a  portion  of  the  assets  is  in  the  hands 
of  McCaleb,  who  is  the  surety  of  Creighton  on 
hia  bond  to  the  probate  court,  as  administrator 
0f  Whiting. 

The  object  of  the  bill  is  to  establish  the  elaim 
of  the  intestate  and  his  representative  arising 
105*]  from  the  judgment  against  ^Tunstali 
and  the  breach  of  his  administration  bond,  on 
which  Whiting  is  a  surety,  against  the  adminis- 
trator of  Whiting  and  his  surety,  and  to  obtain 
satisfaction  from  them  to  the  coctent  of  the  as- 
sets in  their  hands  belonging  to  that  estate,  and 
for  this  purpose  they  seek  a  discovery  of  the 
assets,  and  account  and  pa3mient. 

The  defendants  appeared  to  the  bill,  and  al- 
lege that  the  estate  of  Whiting  has  been  regu- 
larly administered;  and  that  returns  have  been 
made  to  the  probate  court  of  Claiborne  county, 
Mississippi,  of  whatever  property  came  to  the 
hands  of  the  administrator,  Creighton,  whose 
character  as  administrator  is  admitted;  and 
that  he  was  then  engaged  in  administering  the 
CBtate  under  the  laws  of  Mississippi;  that  the 
estate  had  been  reported  to  the  probate  court  as 
insolvent  several  years  before  tnis  suit  was  in- 
stituted, and  that  commissioners  had  been  ap- 
pointed by  that  court  to  receive  and  credit  the 
elaims ;  which  commission  was  still  open  for  the 
proof  of  claims.  They  contest  the  validity  of 
the  judgment  recovered  against  Tunstall,  and 
the  truth  of  the  account  preferred  against  them, 
and  deny  the  jurisdiction  of  the  circuit  court  to 
entertain  this  bill.  The  connection  of  McCaleb 
with  the  bond  of  Creiehton  is  admitted,  and 
also  that  a  portion  of  the  money  of  the  estate 
of  Whiting  nad  been  deposited  with  or  lent  to 
him.  Upon  the  hearing  of  the  cause  on  the 
pleadings  and  proofs,  the  bill  was  dismissed  for 
want  of  jurisdiction,  and  by  the  agreement  of 
the  parties  the  record  has  been  up  so  as  to  pre- 
sent that  question  only.  None  other  will,  there- 
fore, be  considered.  In  the  organization  of  the 
courts  of  the  United  States,  the  remedies  at 
common  law  and  in  e<^uity  have  been  distin- 

fuished,  and  the  jurisdiction  in  equity  is  con- 
ded  to  the  circuit  courts,  to  be  exercised  uni- 
formly through  the  United  States,  and  does  not 
receive  any  modification  from  the  legislation  of 
the  states,  or  the  practice  of  their  courts  having 
similar  powers.  Livingston  v.  Story,  9  Pet.  632. 
The  judiciary  act  of  1789  conferred  upon  the 
circuit  courts  authority  "to  take  cognizance, 
concurrent  with  the  courts  of  the  several  states, 
of  all  suits  of  a  civil  nature,  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds, 
106*]  exclusive  *of  costs,  the  sum  or  value  of 
five  hundred  dollars,  and  .  .  .  the  suit  is 
between  a  citizen  of  the  state  where  the  suit  is 
brought,  and  a  citizen  of  another  state." 

The  questions  presented  for  inquiry  In  this 
toit  are  whether  the  subject  of  the  suit  is  prop- 
erly eognizable  in  a  court  of  equity,  and  wnetn- 
er  any  other  court  has  previously  acquired  ex- 
dusive  control  of  it.  The  court  has  jurisdic- 
tion of  the  parties.  In  the  court  of  chancery, 
executors  and  administrators  are  considered  as 
trustees,  and  that  court  exercises  ori^al  juris- 
diction over  them,  in  favor  of  creditors,  1^^- 
tees,  and  heirs^  in  reference  to  the  proper  exe- 
eution  of  their  trust.  A  single  creditor  has 
been  allowed  to  sue  for  his  demand  in  equity, 
and  obtain  a  decree  for  payment  out  of  the  per- 
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sonal  estate,  without  taking  a  general  account 
of  the  testator's  debts.  Atty.  Oen,  v.  Cornth- 
waite,  2  Cox,  43 ;  Adams,  Ex.  257.  And  the  ex- 
istence of  this  jurisdiction  has  been  acknowl- 
edged in  this  court,  and  in  several  of  the  courts 
of  chancery  in  the  states.  Hagan  v.  Walker,  14 
How.  29;  Pharis  v.  Leaohman,  20  Ala.  663; 
Spott8ux>od  V.  Dandridge,  4  Munf.  289.  The 
answer  of  the  defendant  contains  an  assertion 
that,  prior  to  the  filing  of  the  bill,  the  estate 
of  Whiting  was  reported  to  the  probate  court  of 
Claiborne  county  as  insolvent,  and  thereupon 
that  court  had  appointed  commissioners  to  au- 
dit the  claims  that  might  be  presented  and 
proved,  as  preparatory  to  a  final  settlement,  and 
that  the  commission  was  still  open  for  the  ex- 
hibition of  claims. 

But  of  this  statement  there  is  no  sufficient 
proof.  Neither  the  report  nor  any  decretal  or- 
der founded  on  it  is  contained  in  the  record, 
and  the  proceedings  referring  to  one  are  of  a 
date  subsequent  to  the  filing  of  the  bill. 

The  question  arises,  then,  whether  the  fact 
of  the  pendency  of  proceedings  in  insolvency  in 
the  probate  court  will  oust  the  jurisdiction  of 
the  circuit  court  of  the  United  States.  In  Suy- 
dam  V.  Broadnaw,  14  Pet.  67,  a  similar  question 
was  presented.  A  plea  in  abatement  was  inter- 
posea  in  the  circuit  court  in  Alabama,  in  an  ac- 
tion at  law  against  administrators,  to  the  effect 
that  the  decedent's  estate  had  been  reported  as 
insolvent  to  a  court  of  probate,  and  that  juris- 
diction over  the  'persons  interested  and  [*107 
the  estate  had  been  taken  in  that  court.  This 
court  declared  that  the  Ilth  section  of  the  act 
to  establish  the  judicial  courts  of  the  United 
States,  carries  out  the  constitutional  right  of  a 
citizen  of  one  state  to  sue  a  citizen  of  another 
state  in  the  circuit  court  of  the  United  States. 
"It  was  certainly  intended,"  says  the  court,  "to 
give  to  suitors  having  a  right  to  sue  in  the  cir- 
cuit court  remedies  co-extensive  with  those 
rights.  These  remedies  would  not  be  so,  if  any 
proceedings  under  an  act  of  a  state  legislature 
to  which  a  plaintiff  was  not  a  party,  exempting 
a  person  of  such  state  from  suit,  could  be 
pleaded  to  abate  a  suit  in  the  circuit  court." 

In  Williama  v.  Benedict,  8  How.  107,  this 
court  decided  that  a  judgment  creditor  in  a 
court  of  the  United  States  could  not  obtain  an 
execution  and  levy  upon  the  property  of  an  es- 
tate legally  reported  as  insolvent  in  the  state  of 
Mississippi  to  the  probate  court,  and  which  was 
in  the  course  of  administration  in  that  court. 
The  court  expressly  reserve  the  question  as  to 
the  right  of  a  state  to  compel  foreign  creditors, 
in  all  cases,  to  seek  their  remedies  against  the 
estates  of  decedents  in  the  state  courts  alone, 
to  the  exclusion  of  the  jurisdiction  of  the  courts 
of  the  United  States. 

The  cases  of  Peale  v.  Phipps,  14  How.  368, 
and  Bank  of  Tenn.  v.  Horn,  17  How.  157,  are  to 
the  same  effect. 

The  case  of  The  Union  Bank  v.  Jolly,  18 
How.  503,  was  that  of  a  judgment  creditor  who 
recovered  a  judgment  against  administrators, 
who  subsequently  reported  the  estate  of  their 
decendent  insolvent.  After  administering  the 
estate  in  the  probate  court,  it  was  ascertained 
that  there  was  a  surplus  in  their  hands.  Ths 
creditor  had  not  made  himself  a  party  to  ths 
settlement  in  the  probate  court;  and  the  nd- 
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niiiBtraton    eontended    that    his    daim    was 
barred. 

This  was  a  suit  in  Mississippi.  This  court 
determined  that  the  creditor  nad  a  lien  upon 
the  assets  thus  situated. 

Thus  it  will  be  seen  that>  under  the  decisions 
of  this  court,  a  foreign  creditor  may  establish 
his  debt  in  the  counts  of  the  United  States 
a^nst  the  representatiyes  of  a  decedent,  not- 
withstanding the  local  laws  relative  to  the 
108*]  administration  and  'settlement  of  in- 
solvent estates,  and  that  the  court  will  interpose 
to  arrest  the  distribution  of  any  surplus  among 
the  heirs.  What  measures  the  courts  of  the 
United  States  may  take  to  secure  the  equality 
of  such  creditors  in  the  distribution  of  the  as- 
sets, as  provided  in  the  state  laws  (if  any)  in- 
dependently of  the  administration  in  the  pro- 
bate courts,  cannot  be  considered  until  a  case 
■hall  be  presented  to  this  court. 

The  remaining  question  to  be  considered  is 
whether  the  debt  described  in  the  bill  entitles  a 
plaintiff  to  come  into  a  court  of  eouity,  under 
the  circumstances.  It  is  well  settled  that  no 
one  can  proceed  against  the  sureties  on  an  ad- 
ministration bond,  at  law,  who  has  not  recov- 
ered a  judgment  against  the  administrator.  5 
How.  Miss.  638;  6  Port.  393.  But  this  rule  ii 
not  founded  upon  the  supposition  that  there  is 
BO  breach  of  tne  bond  irntn  a  judgment  is  actu- 
ally obtained.  The  duty  of  the  administrator 
arises  to  pay  the  debts  when  their  existence  is 
discovered;  and  the  bond  is  forfeited  when  tiiat 
duty  is  disregarded.  The  jurisdiction  of  a  court 
of  equity  to  enforce  the  bond  arises  from  its 
jurisdiction  over  administrators,  its  disposition 
to  prevent  multiplicity  of  suits,  and  its  power 
to  adapt  its  decrees  to  the  substantial  justice  of 
the  case.  Moore  v.  Waller,  1  A.  K.  Marsh,  488 ; 
Moore  v.  Armstrong,  9  Port.  697 ;  Car&w  v.  Mo- 
toatt,  2  Edw.  Ch.  57. 

In  this  case,  the  original  debtor,  Tunstall, 
has  died  insolvent.  Whiting,  his  surety,  has 
died  insolvent.  A  portion  of  the  assets  belongs 
ing  to  the  estate  of  the  latter  is  in  the  hands  of 
the  surety  of  this  administrator.  A  disooverv 
of  the  amount  and  nature  of  the  assets  in  hand, 
and  their  application  to  the  payment  of  the 
debt,  are  required,  if  th^  are  subject  to  the 
application. 

We  conclude  that  the  Circuit  Orart  was  au- 
thorized to  entertain  this  suit^  and  that  the  de- 
cree dismissing  the  Mil  is  erroneoiuk 

Decree  reverted. 


At  common  law  there  cannot  regularly  be  a  non- 
salt  as  to  one  and  a  verdict  as  to  others ;  whenever 
It  appears  that  there  Is  evidence  in  a  case  to  charge 


one  or  more  of  the  defendants,  which  was  proper 

lory,  as  matter  of  law.  It 
was  not  error  to  overmle  the  motion  for  nonsnit. 


to  be  submitted  to  the  jary,  as  matter  of 


EDWAKD  H.  CASTLE,  Elihu  Granger,  and  J. 
P.  Phillips,  Survivors  of  Joseph  ^Idns,  De- 
ceased, Plffa.  in  Err,, 

v, 
EDWARD  P.  BULLAKD. 

(See  8.  C.  28  How.  172-190.) 
Oireuii  courts,  power  of  to  nonsuit  one  of  sev- 
eral defendants — separate  verdict — oodefend- 
ant  as  a  witness  evidence  in  cases  of  fraud — 
positive  proof-Hrircumstantial—Uability  of 
partncrs--^instructions  to  furt^^^when  subject 
of  error m 

Circuit  conrta  have  no  power  to  grant  a  peremp- 
tory  nonsoit  against  the  will  of  the  plaintlif. 

\  ^J^^'zf^^^^i  ^f  tfortners  for  fraud — see  note 
to  51  L.  B.  A.  470,  and  note  to  46  C  C  A.  279. 
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even  If  the  authorltj  to  grant  It  was  conceded. 

If  a  defendant,  who  is  a  material  witness  for  the 
other  defendants,  has  been  Improperly  joined  In  a 
suit  for  the  purpose  of  excluding  his  testimony, 
the  iurr  will  be  directed  to  find  a  separate  verdict 
in  his  favor ;  In  which  case,  the  cause  being  at  an 
end  with  respect  to  him,  he  may  be  admitted  as  a 
witness  for  the  other  defendants. 

But  If  there  be  any  evidence  against  hl*^.  then  he 
Is  not  entitled  to  a  separate  verdict  His  guilt  or 
Innocence  must  await  the  general  verdict  of  the 
jury,  who  are  the  sole  judges  of  the  fact. 

Courts  are  not  agreed,  at  what  stage  of  the 
trial  the  party  thus  Improperly  joined  may  Inalst 
upon  a  verdict  In  his  favor. 

In  cases  of  fraud,  other  wrongful  acts  of  the  de- 
fendant are  admissible  In  evidence,  as  tending  to 
show  the  Intent  In  respect  to  the  matters  Imme- 
diately Involved  In  the  Issue  on  trial. 

Positive  proof  of  fraudulent  acts  la  not  generally 
to  be  expected,  and  for  that  reason,  among  otht^a, 
the  law  allows  a  resort  to  circumstances,  as  the 
means  of  ascertaining  the  truth. 

Whenever  the  necessity  arises  for  a  resort  to  cir- 
cumstantial evidence,  objections  to  testimony  on 
the  ground  of  Irrelevancy  are  not  favored. 

Circumstances  altogether  Inconclusive,  If  sepa- 
rately considered,  may,  by  their  number  and  joint 
operation,  especially  when  corroborated  by  moral 
coincidences,  be  sufficient  to  constitute  conclusive 
proof. 

Where  the  goods  were  In  the  custody  of  partners, 
for  sale  on  commission,  and  one  of  the  partnera 
made  falae  and  fraudulent  representations  as  to 
the  party  to  whom  they  were  to  be  aold  by  them, 
the  partnership  Is  liable  If,  In  consequence  of  such 
representations,  the  plaintiff  consented  to  the  sale 
to  that  party,  and  the  sale  was  actually  made  by 
the  firm  to  die  party. 

Instructions  given  by  the  court  at  the  trial  are 
not,  as  a  general  rule,  to  be  regarded  as  the  sub- 
ject of  error  on  account  of  omlasions  not  pointed  out 
by  the  excepting  party. 

if  the  defendants  had  asked  that  further  and 
more  explicit  Instructions  should  be  given,  and  the 
prayer  nad  been  refused,  thia  ohjeeoon  would  be 
entitled  to  more  weight 

Where  explanatlona  immediately  preceded  the 
Instructions  embraced  la  the  exceptions,  the  In- 
structions excepted  to  must  be  conaldered  in  con- 
nection with  thoae  explanatlona 

Argued  Jan,  19,  1860.    Decided  Jan,  SO,  1860. 

IN  ERROR  to  the  Ctreoit  Court  of  the  United 
States  for  the  Northern  District  of  IlliDois. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  damagca 
resulting  from  an  alleged  breach  of  trust.  The 
trial  resulted  in  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $2,983.32,  with  costs 
amounting  to  $251.72,  whereupon  the  defend- 
ants sued  out  this  writ  of  error. 

The  facts  of  the  case  are  very  fully  stated  in 
the  opinion  of  the  court. 

Mr,  T«  Iiyle  Diokey,  for  the  plaintifTs  in 
error: 

1.  There  is  no  proof  that  defendant.  Granger^ 
had  anything  to  do  with  the  sale  by  Ballard,  or 
was  In  any  wav  connected  with  the  firm  of  FO- 
kina,  Phillips  i  CSo.  Defendant  in  error  refers, 
in  his  brief,  to  a  letter  by  E.  H.  Castle,  and 
printed  business  card  attached,  as  connecting 
Granger  with  this  firm.  In  relation  to  ttia^  I 
say  it  was  no  part  of  plaintiff's  evidence  in 
chief. 

2.  It  does  not  sustain  the  declaration.  It 
shows  a  different  firm,  with  a  different  style  and 
different  partners  from  that  alleged,  and  last» 
that  Granger  is  in  no  way  connected  by  proof 
with,  or  responsible  for,  that  letter  and  card, 
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mnd  nerer  saw  it  in  his  life.  The  act  of  one 
alleged  partner  \b  no  proof  against  another, 
vntn  the  partnership  is  proved. 

3  Campbell,  240,  312;  14  East,  226;  16  East, 
169;  2  Stark.  Ev.  31. 

No  attempt  is  made  to  show  that  at  the  time 
of  Ballard's  sale,  E.  S.  Castle  had  ever  failed  to 
meet  an  engagement,  or  pay  a  debt  at  maturity, 
or  that  he  was  not  in  good  credit,  or  that  any 
one  of  the  recommendations  given  him  were  un- 
true; in  fact,  we  deny  that  nis  failure  to  pay 
his  debts  three  months  after,  tends  to  show 
that  he  was  unfit  to  be  trusted,  November  8, 
1856. 

6  Mon.  119. 

It  is  conceded  that  the  condition  of  a  man's 
affairs  may  be  shown  by  a  comparison  of  all  his 
assets  with  his  liabilities.    But  before  any  com- 

S arisen  can  be  made,  you  must  find  some  evi- 
enoe  showing  that  you  probably  have  all  his 
assets.  Now,  no  one  of  the  witnesses  pretended 
that  he  ev&i  supposed  that  he  had  ffiven  all  of 
£.  S.  Castle's  effects  at  any  one  place.  Now, 
the  burden  lies  on  the  plaintiff  to  show  the 
want  of  means  of  E.  S.  Castle,  and  he  produces 
witnesses  who  do  not  pret^d  to  have  any 
knowledge  of  his  affairs,  and  the  court  allows 
them  to  swear  that  they  do  not  know  of  his  hav- 
ing more  than  $5,000  of  goods  in  Dubuque,  in 
January,  and  the  like. 

This  evidence  was  baseless  and  deceptive,  and 
ought  to  have  been  excluded. 

The  refusal  to  allow  a  separate  verdict  as  to 
Granger,  against  whom  there  was  no  proof,  in 
order  that  the  other  defendant  might  use  him  as 
a  witness,  was  erroneous.  There  was  once  some 
difference  of  opinion  as  to  this  right,  but  in 
Phil.  Ev.  8th  ed.  59,  it  is  said :  "It  is  now  well 
settled  by  the  unanimous  opinion  of  all  the 
judges,  that  a  defendant  (u  torts)  against 
whom  plaintiff  adduces  no  proof,  is  entitled  to 
a  separate  verdict  at  once  on  the  dose  of  the 
plaintiff's  case." 

See,  also,  2  Stark.  Ev.  11,  798,  799. 

Whether  there  be  any  evidence  is  a  question 
of  law  (1st  Greenl.  §  49;  Phil.  Ev.  513),  and 
while  it  is  true  that  this  court  will  not  review 
a  question  of  fact,  yet  no  court  can  review  the 
law  of  a  case,  without  looking  to  the  facts  to 
which  it  is  to  be  applied. 

All  the  extraneous  evidence  in  any  event  was 
irrelevant,  until  plaintiff  had  laid  a  foundation 
for  such  proof  by  giving  evidence  of  the  con- 
tract set  up  in  the  declaration  between  plaintifi 
and  defenaants  as  partners;  and  to  do  this, 
the  partnership  embracing  Granger  had  to  be 
proved. 

In  an  action  of  tort,  where  a  contract  is  al- 
leged as  ground  of  the  supposed  duty  violated, 
such  contract  must  be  proved  as  laid. 

Phil.  Ev.  856;  2  Saimd.  PI.  A  Ev.  part  Ist, 
582. 

Letters  written  to  E.  S.  Castle  were  irrele- 
vant and  not  material  to  the  issue.  We  next 
insist  that  the  proof  of  them  was  incompetent. 
Proof  that  a  witness  knows  the  signature  of  E. 
H.  Castle  is  not  proof  that  the  ^tness  knows 
the  handwriting  so  as  to  be  competent  to  ex- 
press an  opinion  as  to  whether  the  body  of  let- 
ters are  in  E.  H.  Castle's  handwriting. 

Copies  of  these  letters  were  allowed,  when 
the  proof  did  not  tend  to  show  that  the  originals 
were  lost 
28  How. 


The  defendants  offered  to  prove  that  whilst 
the  goods  of  plaintiff  were  at  100  Randolph 
street,  they  were  in  thepossession  of  E.  H.  Cas- 
tle, and  that  whilst  E.  H.  Castle  had  possession, 
he  said  that  he  did  not  hold  the  goods  on  sale, 
but  was  taking  care  of  them  for  the  owner. 

This  evidence  the  court  excluded,  and  we  al- 
lege, erroneously.  The  question  whether  the 
goods  were  in  the  possession  of  E.  H.  Castle  or 
in  the  possession  of  the  firm,  was  material  to 
the  issue.  The  declarations  of  Castle  were  com- 
petent to  explain  the  nature  of  his  possession. 
The  same  question  in  another  form  was  made 
and  ruled  the  same  way,  and  defendants  ex- 
cepted on  page  73. 

1  Stark.  Ev.  34,  35,  48,  62,  63,  64;  2  Stark. 
Ev.  401;  1  Greenl.  §§  108,  109;  3  Marsh.  Ky. 
395,  398 ;  5  Little,  5 ;  2  J.  J.  Marsh.  384 ;  4  Litt 
24 ;  5  Dana,  240. 

Lastly,  the  charge  of  the  court  was  erroneous. 
The  court  said: 

1st.  "If  the  goods  were  in  the  custody  of  the 
defendants,  for  sale  on  commission,  and  one  or 
more  of  the  partners  made  false  or  fraudulent 
representations  as  to  the  party  to  whom  they 
were  to  be  sold  by  the  defendants,  then  the 
partnership  would  be  liable;  if,  in  consequence 
of  such  representations,  the  plaintiff  consented 
to  the  sale  to  that  party,  and  the  sale  was  actu- 
ally made  by  the  firm  to  the  party." 

This,  clearly,  is  not  a  sound  proposition,  un- 
less you  add  to  it  that  the  party  to  whom  the 
sale  was  made  was  actually  unworthy  of  the 
credit,  and  by  reason  thereof,  the  d^t  was  like- 
ly to  be  lost.  The  fact  is,  the  wtiole  record 
shows  that  the  plaintiff  and  the  court  assumed, 
without  proof,  that  E.  S.  Castle,  at  the  time  of 
the  sale,  was  unfit  to  be  trusted,  and  that  E.  H. 
Castle  and  Filkins  knew  this  to  be  so,  and  by 
the  hearing,  and  finally  the  charge  of  the  court, 
the  jury  were  taught  to  assume  the  same  thing. 
It  u  only  on  this  assumption  that  proof  of 
mere  purchases  of  goods  by  E.  S.  Castle  were 
treated  as  so  many  frauds  actually  perpetrated, 
and  every  favorable  word  about  E.  S.  Castle, 
spoken  by  E.  H.  Castle  and  by  Filkins,  were  as- 
sumed on  the  trial  by  the  plaintiff  as  so  many 
willful  lies  for  some  dishonest  purpose;  and  the 
court,  by  its  general  course  of  ruling,  gave  sanc- 
tion to  the  assumption,  and  led  the  jury  to  do  so. 

The  error  in  tne  second  article  of  the  charge 
consists  in  a  false  and  erroneous  idea  expressed 
in  the  exception.  The  court  says  that  upon  a 
certain  hypothesis  the  defendants  are  not  liable, 
unless  the  firm,  as  a  firm,  were  "party  to  such 
representations." 

If  the  goods  were  not  in  defendant's  posses- 
sion for  sale,  but  were  there  merely  for  safe 
keeping,  and  one  of  the  partners  made  false 
representations  touching  the  solvency  of  a  pro- 
poeed  purchaser,  and  thus  plaintiff  was  induced 
to  sell  and  did  make  the  sale  himself,  it  is  not 
perceived  how  it  is  possible  that  the  firm,  as  a 
firm,  could  be  "a  party  to  the  representations.'* 

Mr,  E.  F.  BnllardL  in  person,  and  Mr,  R. 
H.  Gillet,  for  defendant  in  error: 

The  defendant's  exceptions  present  but  two 
substantial  law  (questions. 

1.  Whether  evidence  of  other  acts  was  ad- 
missible. 

2.  Whether  the  defendants  were  liablt  as 
partners. 

1.  The  plaintiff  may  prove  subsequent  acts  ol 
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fraud  and  collusion  to  obtain  goods  from  other 
persons,  in  order  to  show  the  previous  intent 
of  the  defendant,  and  whidi  the  jury  might  in- 
fer from  circumstances. 

Alliwn  V.  Matthieu,  3  Johns.  235 ;  2  H.  Black. 
288;  Van  Kirk  v.  Wilds,  11  Barb.  526. 

Such  acts,  prior  or  subseouent  about  the 
same  time,  are  admissible  witn  a  view  to  the 
quo  animo. 

Gary  v.  Hotailing,  1  Hill,  316. 

See  English  cases,  cited  by  Cowen,  J.,  same 
principle,  approved  by  the  court  of  appeals  of 
New  York. 

HaU  V.  Naylar,  18  N.  T.  589. 

2.  It  was  competent  to  prove  the  amount  of 
goods  on  hand  m  store  of  E.  S.  Castle,  the 
amount  of  his  debts,  his  general  embarrassment, 
and  all  acts  to  show  his  pecuniarv  conditions, 
with  a  view  to  show  the  defendant's  statements 
to  be  false  and  fraudulent. 

This  answers  defendant's  exception  and  others 
of  that  class. 

The  judgment  in  favor  of  Filkins,  against  E. 
S.  Castle,  was  admissible  on  same  ground,  and 
also  to  prove  that  Filkins  had  knowledge  when 
he  made  representations  to  the  contrary. 

Allen  V.  Addington,  7  Wend.  9. 

3.  The  defendants  being  partners,  and  as  such 
having  sold  the  goods  and  received  the  $135 
commission  and  freight^  were  jointly  liable. 

Story,  Part.  §  131. 

The  act  was  within  their  regular  business  as 
commission  merchants. 

"If  one  of  a  firm  of  commission  merchants 
should  sell  goods  consigned  to  the  partnership 
fraudulently,  or  in  violation  of  instructions,  an 
the  partners  would  be  liable  for  the  conversion, 
in  an  action  of  trover. 

Story,  Part.  §  166;  Coll.  Part.  §  6,  pp.  304, 
306,  2d  ed.;  yicoll  v.  Olennie,  1  Maule.  A  S. 
588;  Olmstead  v.  Hotailing,  1  Hill,  317. 

4.  Upon  the  merits  the  defendants  were  clear- 
ly liable,  and  the  first  instruction  is  correct. 

3  Johns.  235;  7  Wend.  9;  Bean  v.  Remtoay,  17 
How.  Pr.  90;  Zahriakie  ▼.  Smith,  13  N.  Y.  322. 

5.  The  loss  of  the  original  letters  was  suffi- 
ciently shown. 

There  is  no  doubt  that  the  originals  were  in 
the  handwriting  of  defendant,  Ciwtle,  and  that 
these  were  correct  copies,  so  that  the  defend- 
ants were  not  injured  by  the  absence  of  the 
originals. 

180*]    *Mr.    Justice   Olifford   delivered   the 
opinion  of  the  court : 

This  was  a  writ  of  error  to  the  circuit  court 
of  the  United  States  for  the  northern  district 
of  Hlinois. 

Edward  F.  Bullard,  a  dtizen  of  the  state  of 
New  York,  complained  in  the  court  below  of 
Joseph  Filkins,  J.  P.  Phillips,  Elihu  Granger, 
and  JBdward  H.  Castle,  in  a  plea  of  trespass  on 
the  case,  alleging,  at  the  same  time,  that  they 
were  partners,  doing  business  as  commission 
merchants  at  Chicago,  in  the  state  of  Illinois, 
under  the  style  and  firm  of  Filkins,  Phillips,  ft 
Company. 

According  to  the  transcript^  the  declaration 
was  filed  on  the  7th  day  of  July,  1856.  As 
Amended,  it  contained  five  counts,  setting  forth, 
in  various  forms,  two  distinct  grounds  of  com- 
plaint against  the  defendants^  whi<^  may  be 
briefly  stated  as  follows  i 
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In  the  first  plaoe,  It  Is  alleged  that  the  de- 
fendants, <m  the  Sih  day  of  November,  1855, 
fraudulently  sold  on  credit,  at  Chicago,  to  cm 
Edward  S.  Castle,  certain  goods  belonging  to 
the  plaintiff,  and  which  he  had  previously  in- 
trusted to  them,  as  commission  merchants,  iat 
sale ;  and  that  the  purchaser,  at  the  time  of  the 
sale,  was  in  failing  circumstances  and  irrespon- 
sible; charging,  in  the  same  connection,  that  the 
defendants,  at  the  time  of  the  transaction,  well 
knew  that  the  purchaser  was  insolvent^  and 
wholly  unfit  to  be  trusted ;  and  that  they  nego- 
tiated the  sale  with  intent  to  deceive  and  de- 
fraud the  plaintiff,  whereby  he  suffered  loss  to 
an  amount  equal  to  the  value  of  the  goods  to 
sold  and  delivered. 

He  also  all^;ed,  in  other  counts,  that  the  de- 
fendants, prior  to  the  sale  of  the  goods,  and  at 
the  time  when  it  was  made,  represented  to  hin 
that  the  said  Edward  H.  CasUe  was  worth  at 
least  eight  thousand  dollars  above  all  his  liabili- 
ties; that  he  was  not  embarrassed  in  his  busi- 
ness affairs,  or  much  indebted,  and  that  he  waa 
a  safe,  cautious  business  man,  and  every  waj 
worthy  of  credit.  Those  representations,  the 
plaintiff  all^;ed,  were  false,  and  that  the  de- 
fendants well  knew  they  were  so  at  the  time  of 
the  negotiation,  and  when  the  goods  were  deliv- 
ered ;  and  that  they  were  so  made  by  the  defend- 
ants with  intent  to  deceive  and  defraud  hi'm  in 
the  premises,  and  *had  the  effect  to  in-  [*181 
duce  him  to  consent  to  the  sale,  and  to  deliver 
the  ffoods,  whereby  he  suffered  loss,  as  is  alleged 
in  the  other  counts. 

To  those  charges,  as  more  formally  set  forth 
in  the  several  counts  of  the  declaration,  the  ds- 
fendants  jointly  pleaded  that  th^  were  not 
guilty;  and  on  the  3d  day  of  January,  1857,  tho 
parties  went  to  trial  on  that  issue. 

Testimony  was  introduced  by  the  plaintiff  in 
the  opening,  showing  that  Filkins,  Phillips,  ft 
Co.  were  commission  merchants  at  the  time  ol 
this  transaction,  doing  business  at  Chicago,  to 
the  state  of  Illinois,  and  that  they  receivra  ths 
goods  in  question  a  short  time  prior  to  the  sale^ 
from  one  William  H.  Adams,  of  that  city,  to 
whom  the  goods  had  previously  been  sent  by  tho 
plaintiff  to  be  sold  on  commission.  He  alto 
proved  the  sale  of  the  goods  by  one  of  the  firm 
of  Filkins,  Phillips,  ft  Go.,  to  Edward  H.  Castle, 
on  credit,  substantially  as  alleged  in  the  dedara- 
tion,  and  that  two  of  the  partners  and  the  derk 
of  the  firm  were  present  at  the  time  the  side 
took  place. 

Facts  and  drcumstances  were  also  addneid 
by  the  plaintiff,  tending  strongly  to  show  that 
the  purchaser  was  largely  indebted  and  in  fail- 
ing circumstances  at  the  time  of  the  nerotiatioB, 
and  that  two  or  more  members  of  the  firm  mut 
have  known  that  he  was  insolvent  and  ntterlj 
unworthy  of  credit. 

Five  per  cent  was  charged  as  commissiona  on 
the  sale  of  the  goods,  amounting  to  the  sum  of 
$135;  and  the  plaintiff  introduced  teetimoqr 
tending  to  show  that  the  purchaser,  as  a  part  of 
the  transaction,  gave  his  promissory  note  to  the 
firm,  payable  in  forty-five  days,  to  secure  that 
amount. 

Evidence  was  also  introduced  by  the  plaintiff. 
showing  that  representations  as  to  the  Dusinon 
circumstances  and  pecuniary  reaponaibility  of 
the  purchaser  were  made  to  him  at  the  time  of 
the  sale,  by  one  or  more  of  the  dafendants,  snih 
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«tantially  in  the  manner  as  alleged  in  the  deela- 
ration.  And  it  was  clearly  shown  that  two  or 
more  of  the  firm  well  Imew  that  those  represen- 
tations were  false,  and  that  the  subject  of  them 
was  wholly  unfit  to  be  trusted  for  that  amount. 
182*]  *Ftoof  was  also  introduced  by  the  plain- 
tiff, showing  that  the  purchaser  was  a  relative 
^f  one  of  the  firm,  and  that  he  had  repeatedly 
been  assisted  hj  oUiers  in  obtaining  credit.  And 
many  of  the  circumstances  were  of  a  character 
to  afford  a  ground  of  presumption  that  all  the 
defendants  must  have  Known  the  true  state  of 
his  affairs,  and  that  he  was  insolvent. 

When  the  plaintiff  rested  his  ease,  in  the 
-opening,  the  counsel  of  the  defendants  moved 
the  ooiurt  to  order  a  nonsuit  as  to  the  defendant 
(Granger),  upon  the  ground  that  the  evidence 
offered  by  the  plaintiff  did  not  tend  to  charge 
him  with  a  participation  in  the  fraud  alleged  in 
the  declaration.  At  that  stage  of  the  cause, 
there  was  no  evidence  immediately  connecting 
him  with  the  transaction,  except  what  might 
properly  arise  from  the  fact  of  his  being  one  of 
the  partners.  But  the  court  overruled  the  mo- 
tion for  a  nonsuil^  and  the  defendants  excepted. 

They  then  requested  the  court,  that  the  jury 
might  be  permitted  to  retire,  and  consider 
whether  the  evidence  introduced  was  sufficient 
to  charge  this  defendant;  and  if  not,  that  the 
jury  might  be  directed  to  find  him  not  guilty, 
urging,  as  a  reason  for  the  motion,  that  they  de- 
sired to  examine  him  as  a  witness  for  the  other 
defendants;  but  the  court  overruled  the  appli- 
eation,  and  the  defendants  excepted. 

After  these  motions  were  overruled,  evidence 
was  introduced  by  the  defendants,  and  further 
evidence  was  given  by  the  plaintiff;  all  of  which 
was  submitted  to  the  jury,  who  returned  their 
verdict  in  favor  of  the  plaintiff. 

Numerous  exceptions  were  taken  by  the  de- 
fendants in  the  progress  of  this  trial  to  the  rul- 
ings of  the  court,  in  admitting  and  rejecting 
evidence,  and  they  also  excepted  to  two  of  the 
instructions  given  by  the  court  to  the  jury. 

1.  As  the  facts  have  been  found  by  the  jury, 
the  questions  to  be  determined  are  those  that 
arise  upon  the  exceptions.  Of  these,  the  first  in 
the  order  of  the  argument  at  the  bar  is  the  one 
founded  upon  the  refusal  of  the  court  to  order 
a  nonsuit  as  to  the  defendant  (Granger),  as  re- 
quested by  counsel  at  the  close  of  the  plaintiff's 
testimony. 

Several  answers  may  be  oven  to  this  com- 
183*]  plaint,  each  of  *whidi  is  sufficient  to 
ahow  that  the  exception  cannot  be  sustained.  In 
the  first  place,  circuit  courts  have  no  power  to 
grant  a  peremptory  nonsuit  against  the  will  of 
the  plaintiff.  It  was  expressly  so  held  by  this 
court  in  Elmore  v.  Chymes,  1  Pet.  497,  and  the 
same  rule  was  also  affirmed  in  De  Wolf  v.  Ra- 
baud,  1  Pet.  497.  In  the  case  last  named,  the 
defendants  at  the  trial,  after  the  evidence  for 
the  plaintiff  was  closed,  moved  the  court  for  a 
Aonsuit;  which  was  denied,  and  the  defendant 
excepted,  and  sued  out  a  writ  of  error ;  but  this 
court  held  that  the  refusal  to  grant  the  motion 
constituted  no  ground  for  the  reversal  of  the 
judgment,  remarking  at  the  same  time,  that  a 
nonsuit  cannot  be  ordered  in  any  case  without 
the  consent  and  acquiescence  of  the  plaintiff. 

Repeated  decisions  have  been  made  to  the 
<«anie  effect;  and  as  long  ago  as  1832  it  was  de- 
dared,  as  tha  c^inion  of  this  oourt^  in  Crane  v. 


Morria,  6  Pet.  009,  that  this  point  was  no  longer 
open  for  controversy.  See,  also,  Sileby  v, 
Foote,  14  How.  222. 

Another  answer  to  this  complaint  arises  from 
the  fact  that  the  motion  for  nonsuit  is  inappro- 
priate in  a  case  like  the  present,  where  there  are 
other  defendants  to  whom  it  cannot  be  applied. 
In  actions  of  this  description,  where  there  is 
more  than  one  defendant,  the  charge,  beyond 
question,  as  a  general  rule,  is  joint  and  several, 
and  consequently,  one  may  be  found  guilty  and 
another  not  guilty;  but  at  common  law  there 
cannot  regularly  be  a  nonsuit  as  to  one,  and  a 
verdict  as  to  others,  and  for  that  reason,  when- 
ever it  appears  that  there  is  evidence  in  the  case 
to  charge  one  or  more  of  the  defendants,  a  non- 
suit is  never  granted  at  common  law,  even  in 
jurisdictions  where  the  authority  to  grant  the 
moticm  in  a  proper  case  is  acknowledged  to  ex- 
ist. Revett  V.  Broton,  2  M.  &  P.  18;  Collier  on 
Part.  (Am.  ed.  1848),  §  809,  p.  698. 

But  a  more  decisive  answer  to  this  ground  of 
complaint  arises  from  the  fact  that  there  was 
evidence  in  the  case  tending  to  charge  this  de- 
fendant, which  rendered  it  proper  that  the  ques- 
tion of  his  guilt  or  innocence  should  be  submit- 
ted to  the  jury.  He  was  a  member  of  the  firm 
of  Filkins,  Phillips,  A.  Co.,  as  appears  by  the 
bill  of  exceptions.  All  of  the  *goods  in  [*184 
question  were  deposited  in  their  warehouse,  and 
the  jury  have  found  that  the  goods  were  sold  by 
the  firm.  Two  of  the  partners  and  the  derk  of 
the  firm  were  present  at  the  sale,  and  the  com- 
missions earned  in  transacting  the  business 
went  to  the  benefit  of  all  the  partners  of  which 
the  firm  was  composed. 

In  view  of  all  tne  circumstances,  as  disclosed 
in  the  evidence,  it  would  be  impossible  to  say» 
as  matter  of  law,  that  it  was  error  in  the  court 
to  overrule  the  motion,  even  if  the  authority  to 
grant  it  were  conceded. 

We  come  now  to  examine  the  second  excep- 
tion, which  arises  out  of  the  refusal  of  the  court 
to  permit  the  jury  to  retire  at  the  close  of  the 

Slaintiff's  case,  and  consider  whether  the  evi- 
ence  ofTered  in  the  opening  was  sufficient  to 
charge  this  defendant  with  a  participation  in 
the  alleged  fraud. 

Upon  this  subject  the  general  rule  is,  that  if 
a  defendant,  who  is  a  material  witness  for  the 
other  defendants,  has  been  improperly  joined  in 
the  suit,  for  the  purpose  of  excluding  his  testi- 
mony, the  jury  will  be  directed  to  find  a  sepa- 
rate verdict  in  his  favor;  in  which  case,  the 
cause  being  at  an  end  with  respect  to  him,  he 
may  be  admitted  as  a  witness  for  the  other  de- 
fendants. This  course,  however,  can  be  allowed 
only  where  there  is  no  evidence  whatever 
against  him,  for  the  reason  that  then  only  does 
it  appear  that  he  was  improperly  joined  in  the 
suit,  through  the  artifice  and  fraud  of  the  plain- 
tiff. If  there  be  any  evidence  against  him,  then 
he  is  not  cYititled  to  a  separate  verdict,  because, 
under  such  circumstances,  it  does  not  appear 
that  he  was  improperly  joined,  and  his  guilt  or 
innocence  must  wait  the  general  verdict  of  the 
jury,  who  are  the  sole  judges  of  the  fact.  I 
Greenl.  £v.  §  358;  Brown  v.  Howard,  14  Johns. 
122. 

Courts  of  justice  are  not  quite  agreed  as  to 
what  stage  of  the  trial  the  party  thus  improp- 
erly joined  in  the  suit  may  insist  upon  a  ver- 
dict in  his  favor — whether  at  the  dose  of  the 
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evidence  offered  by  the  plaintiff  in  the  opening, 
or  whether  he  roust  wait  until  the  case  is  closed 
for  the  defendants.  Mr.  Greenleaf  regards  it  as 
the  settled  practice,  that  if,  at  the  close  of  the 

Slaintiff's  case,  there  is  one  defendant  against 
85*]  whom  no  'evidence  is  given,  he  is  enti- 
tled instantly  to  be  acquitted;  and  it  must  be 
admitted  that  the  decision  of  the  court  in  Child 
V.  Chamherlain,  6  C.  &  P.  213,  favors  that  view 
of  the  law.  But  Lord  Denman  held,  in  SotDcll 
V.  Champion,  6  Ad.  &  £1.  415,  that  the  applica- 
tion to  a  judge  in  the  course  of  a  cause,  to  di- 
rect a  verdict  for  one  or  more  defendants  in 
trespass,  is  addressed  to  his  discretion,  and 
that  the  discretion  was  to  be  regulated,  not 
merely  by  the  fact  that,  at  the  close  of  the 
plaintiff's  case,  no  evidence  appears  to  affect 
them,  but  by  the  probabilities  whether  any  such 
will  arise  before  tne  whole  evidence  in  the  cause 
closes.  There  is,  says  the  learned  jud^e,  so  pal- 
pable a  failure  of  justice,  where  the  evidence  for 
the  defense  discloses  a  case  against  a  defendant 
already  prematurely  acquitted,  that  such  ac- 
quittal ought  never  to  take  place  until  there  is 
the  strongest  reason  to  believe  that  such  a  con- 
sequence cannot  follow. 

Some  courts  hold  that  the  application,  in  all 
cases,  is  addressed  to  the  discretion  of  the  court. 
Brotherton  v.  Livingston,  3  Watts  A  S.  334;  1 
Holt  (N.  P,)  275.  Other  courts  have  held,  that 
where  there  is  no  evidence  to  affect  a  particular 
defendant  in  actions  ex  delicto  against  several, 
a  separate  verdict  is  demandable  as  a  matter  of 
right,  and  that  a  refusal  to  grant  the  applica- 
tion is  the  proper  subject  of  exceptions.  Van 
Deusen  v.  Van  Slyok,  15  Johns.  223;  Bates  v. 
Conkling,  10  Wend.  389. 

Whatever  diversities  of  decision  there  may 
be  upon  this  point,  all  agree  that  the  applica- 
tion ought  not  to  be  granted,  unless  it  appear 
that  there  is  no  evidence  to  affect  the  party  in 
whose  favor  it  is  made.  Broum  v.  Hovoard,  14 
Johns.  122.  Now,  it  has  already  appeared  that 
there  was  evidence  in  this  case  affectinc  this  de- 
fendant; and  upon  that  ground,  we  Sold  that 
the  circuit  court  was  full^  warranted  in  refus- 
ing to  ffrant  the  application. 

3.  After  a  carenil  consideration  of  the  sev- 
eral exceptions  to  the  rulings  of  the  court  in  ad- 
mitting and  rejecting  evi&nce,  we  are  of  the 
opinion  that  none  of  them  can  be  sustained. 
Considering  the  great  number  of  the  exceptions, 
their  separate  examination  at  this  time  will  not 
186*]  oe  attempted,  as  it  would  'extend  this 
investigation  beyond  reasonable  limits.  One 
class  of  them  arises  out  of  objections  to  the  ad- 
missibility of  evidence  offered  by  the  plaintiff, 
tendinff  to  show  that  the  defendants,  or  some  ot 
them,  had  aided  the  purchaser  in  this  case  in 
committing  similar  acts  of  fraud  in  the  pur- 
chase of  other  goods,  about  the  same  time,  irom 
other  persons.  According  to  the  evidence,  some 
of  those  purchases  were  prior  and  others  subse- 
auent  to  the  period  of  the  sale  of  the  goods  in 
tnis  case.  AU  of  this  class  of  exceptions  may 
well  be  considered  together,  as  they  involve  the 
same  general  principles  in  the  law  of  evidence. 
Decid^  cases  nave  established  the  doctrine  that 
eases  of  fraud  like  the  present  are  among  the 
well  recognized  exceptions  to  the  general  rule, 
that  other  wrongful  acta  of  the  defendant  are 
not  admissible  in  evidenoe  on  the  trial  of  the 
Murtiealar  eharge  immediately  involved  in  the 


issue.  Similar  fraudulent  acts  are  admiaaible 
in  cases  of  this  description,  if  committed  at  or 
about  the  same  time,  and  when  the  same  motive 
may  reasonably  be  supposed  to  exist,  with  a 
view  to  establish  the  intent  of  the  defendant  in 
respect  to  the  matters  charged  against  him  in 
the  declaration.  Assuming  the  proposition,  bb 
stated,  to  be  correct,  of  which  there  can  be  no 
doubt,  it  necessarily  follows,  that  no  one  of  this 
class  of  exceptions  is  well  tak^i.  Some  of  the 
decided  cases  fp  farther,  and  hold  that  such  evi- 
denoe is  admissible,  as  affording  a  ground  of 
presumption  to  prove  the  main  charge;  but, 
whether  so  or  not,  it  is  clearly  competent,  as 
tending  to  show  the  intent  of  the  actor  in  re- 
spect to  the  matters  immediately  involved  in 
the  issue  on  trial.  Gary  v.  Eoiailing,  1  Hill, 
316;  Irving  v.  Motley,  7  Bing.  548;  Rowley  ▼. 
BigeUno,  12  Pick.  307.  Another  class  of  the  ex- 
ceptions arises  out  of  objections  made  by  the  de- 
fendants to  the  admissibility  of  evidenoe  intro- 
duced by  the  plaintiff,  which,  it  is  insisted,  was 
irrelevant  and  immaterial.  Some  twelve  excep- 
tions are  embraced  in  this  dass,  and  they  are 
addressed  to  a  large  portion  of  the  testimony 
introduced  by  the  plaintiff. 

In  the  course  of  the  trial,  the  plaintiff  offered 
evidence  tending  to  show  the  pecuniary  eircom- 
stances  of  the  purchaser  of  these  goods,  his  acts 
and  conduct  in  respect  to  the  goods  ^after  [*187 
the  purchase,  and  that  he  was  largely  in  dtiift 
and  insolvent. 

He  also  introduced  evidence  tending  to  show 
that  two  or  more  of  the  defendants  had  repre- 
sented to  other  persons,  about  the  same  time, 
that  the  purchaser  of  the  goods  in  question  was 
in  good  standing,  and  that  th^  had  likewise 
assisted  him  in  obtaining  eredit  with  other  deal- 
ers in  merchandise. 

To  all,  or  nearly  all,  of  this  evidence,  as  more 
fully  detailed  in  the  transeript>  the  defendants 
objected,  and  those  objections  constitute  the 
foundation  of  the  several  exceptions  included  in 
this  dass.    Much  of  the  evidence  was  of  a  cir- 
cumstantial character;  and  it  is  not  going  too 
far  to  say,  that  some  of  the  drcumstanoes  tA- 
duced,  if  taken  separatd^,  might  well  have  been 
excluded.    Actions  of  this  description,  however, 
where  fraud  is  of  the  essence  of  the  charge,  nee- 
essarily  give  rise  to  a  wide  range  of  investigt- 
tion,  for  the  reason  that  the  intent  of  the  Be 
fendant  is,  more  or  less,  involved  in  the  issue. 
Experience  shows  that  positive  proof  of  fraudu- 
lent acts  is  not  generally  to  be  cocpected,  and  for 
that  reason,  among  others,  the  law  allows  a  re- 
sort to  drcumstanoes,  as  the  means  of  ascertain- 
ing the  truth.  Great  latitude,  says  Mr.  Starkie, 
is  justly  allowed  by  the  law  to  the  reception  of 
indirect  or  circumstantial  evidence,  the  aid  of 
which  is  constantly  required,  not  merdy  for  the 
purpose  of  remedying  the  want  of  direet  eri- 
dence,  but  of  supplying  an  invaluable  protee* 
tion  against  imposition.     1  Stark.  Ev.  p.  68. 

Whenever  tne  necessity  arises  for  a  resort  to 
circumstantial  evidence,  either  from  the  nature 
of  the  inquiry  or  the  failure  of  direct  proof,  ob- 
jections to  testimony  on  the  grounds  of  irrele- 
vancy are  not  favored,  for  the  reason  thai  the 
force  and  effect  of  circumstantial  facts  usnaUy 
and  almost  necessarilv  depend  upon  their  oos* 
nection  with  each  other.  Circumstances  alto- 
gether inconclusive,  if  separatdy  eonsidtfei 
may,  by  their  number  and  joint  operatico,  ce- 
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pecially   wh«i    corroborated   by   moral    coinci-  the  fraud  in  the  commissions  earned  for  trans- 

denoes,   be   sufficient   to   constitute   condusive  acting  the  business. 

proof.  Applying  these  principles  to  the  several  Where  one,  assuming  to  be  an  agent,  had  corn- 
exceptions  under  consideration,  it  is  clear  that  mitted  a  fraud  in  a  siQe,  it  was  held,  in  Taylor 
no  one  of  them  can  be  sustained.  v.  Oreen,  8  Car.  A,  P.  316,  that  the  mere  adop- 
188*]  *Other  exceptions  to  the  rulings  of  oourt  tion  of  the  sale  and  the  receipt  of  the  money,  by 
were  taken  during  the  progress  of  the  trial;  but  the  person  for  whom  the  sale  was  made,  ren- 
It  is  so  obvious  that  they  are  without  merit,  derea  him  liable  for  the  fraud, 
that  we  think  it  unnecessary  to  give  them  a  Suffice  it  to  say,  without  any  further  reference 
separate  examination  at  the  present  time,  and  to  authorities,  that  the  theory  of  the  instructions 
they  are  accordingly  overruled.  was  sufficiently  favorable  to  the  defendants. 

At  the  argument,  it  was  supposed  by  the  5.  Complaint  is  also  nuuie  that  the  instrue- 

eoimsel  of  the  original  defendants  that  the  dr-  tions  excepted  to  were  n«^  suffidently  compre- 

cuit  judge  had  allowed  the  plaintiff  to  introduce  hensive;  that  they  did  not  embrace  all  the  ele- 

parol  proof  of  the  contents  of  a  writ  of  attach-  ments  which  constituted  the  charge,  as  laid  in 

ment,  referred  to  by  one  of  the  witnesses;  but,  the  declaration.     Strong  doubts  are  entertained 

-on  examination  of  the  transcript,  we  find  that  whether  this  point  is  properly  raised  by  the  bill 

no  such  evidence  was  admitted.  of  exceptions ;  but  whether  so  or  not,  we  are  sat- 

4.  Exceptions  were  also  taken  to  certain  por-  isfied  that  the  exception  cannot  be  sustained, 

tions  of  the  charge  of  the  court.  On  this  branch  Instiuctions  givai  by  the  court  at  the  trial  are 

of  the  case,  most  rdiance  was  placed  upon  cer-  entitled  to  a  reasonable  interpretation;  and  if 

tain  objections  to  the  first  instruction  given  to  ^^®  proposition  as  stated  is  correct,  they  are  not, 

the  jury,  which  is  as  follows:  ^^  a  general  rule,  to  be  r^^rded  as  the  subject 

**If  the  ffoods  were  in  the  custody  of  the  de-  o^  error,  on  account  of  omissions  not  pointed  out 
f^dants,  for  sale  on  commission,  and  one  or  ^7  the  excepting  party.  Seven  requests  for  in- 
more  of  the  partners  made  false  and  fraudulent  structions  to  the  jury  were  presented  by  the 
representations  as  to  the  party  to  whom  they  co^sel  for  the  defendants,  every  one  of  which 
were  to  be  sold  by  the  defendants,  then  the  part-  ^as  given  by  the  court,  without  any  oualifica- 
nership  would  be  liable,  if,  in  consequence  of  ^jon.  •If  the  defendants  had  supposed  [•190 
such  representations,  the  plaintiflf  consented  to  that  the  in^ructions  given  were  either  indefinite 
the  sale  to  that  party,  and  the  sale  was  actually  ^^ ,  °?t  sufficiently  ocmiprehensive,  they  might 
made  by  the  firm  to  the  party."  ^«"  '^*^«  «^ed  that  further  and  more  explicit 

Some  criticisms  were  also  made  in  the  printed  instructions  should  be  given ;  and  if  they  had 

argument  for  the  defendants  upon  the  second  ^^^^JP*  "^^  ,^«  P^*??/,  ^^  been  refused,  this 

instruction,  which,  like  the  former,  was  duly  objection  would  be  entitled  to  more  weight, 

excepted  to;  but,  inasmuch  as  it  is  not  essential-  .  ^}^^  another  answer  may  be  given  to  this  ob- 

ly  different  in  prindple  from  the  other,  and  a8  jection,  which  is  entirdy  condusive  ^gainst  it. 

Ae  questions  presented  in  each  depend  upon  the  ^  recurring  to  the  transcript,  we  find  that  the 

same  general  oonsideraUons,  it  will  not  be  re-  ^^^  *^^®"  ^^f  [Mtructions  excepted  to  were 

produced.  giv^n*  explained  to  the  jury  the  nature  and 

Both    instructions    were    framed    upon    the  character  of  the  charge,  describing  substantially 

theory  that  the  defendants  were  not  liable,  un-  ^^^  tw;o  forms  m  which  it  wm  presented  m  the 

less  the  jury  found  from  the  evidence  that  the  several  counts  of  the  declaration ;  and,  in  efTcct. 

goods  were  actually  sold  by  the  firm;  which,  to  instructed  them  that  it  must  be  proved  m  the 

say  the  least  of  it,  was  a  theory  suffidently  ?P«  ^\^^^  ^^^^1%^  ^^^  ^^^?.®A  *?  ^^^^^  ^^  ^^' 

(avorable  to  the  defendants.    Judge  Story  says  title  the  nlaintiff  to  a  verdict  m  his  favor, 

in  his  valuable  work  on  partnerships,  that  torts  Tnose  explanations  immediately  preceded  the 

may  arise  in  the  course  of  the  biwiness  of  the  instructions  embraced  m  the  exceptions  and,  m 

partnership,  for  whidi  all  the  members  of  the  if^'  ™*y  be  regarded  as  a  part  of  the  same, 

firm  will  be  liable,  although  the  ad;  may  not,  in  Beyond  question,  the  instructions  excepted  to 

fact,  have  been  assented  to  by  all  the  partners.  ^^^^  5®  considered  m  connection  with  those  ex- 

Thus,  for  example,  if  one  of  the  partners  should  planations;  and  when  so  considered,  it  is  ob- 

coromit  a  fraud  in  the  course  of  the  partnership  ^^^^  ^^**  this  objection  cannot  be  sustained. 

189^]  business,  all  'the  partners  may  be  liable  .  ^^  view  of  the  whole  case,  we  think  the  de- 

therefor,  although  they    may  not  all  have  con-  f?^^*"*'  ^*^^  ""^  ^'"*  "^"^  ^^  complaint,  and 

tjorred  in  the  ad;.     Sof  if  oni  of  a  firm  of  com-  that  there  is  no  error  m  the  rewrd. 

xnission  merchante  should  sell  goods  consigned  .    ^^  Judgment  of  the  Cxrouxt  Court,  therefore, 

to  the  firm,  fraudulently,  or  should  sdl  ffoods  **  o^rmed,  with  eosts. 

%o  consigned  in  violation  of  instructions,  all  the  

l«jtneni  would  ^ J«aW«-     ^^^.^.  **f?*-   |  WILLIAM    H.    SHELDON,    Claimant    of    % 

**'5'.«"v-  f,  ^*^-   ^^\  «    ^Vk  'Ao**'  Quantity  of  Cotton,  etc.  Appt., 

%nd  467 ;  Vxcoll  v.  Olennxe,  1  Maule  &  S.  688.  "^            v. 

In  precise  accordance  with  this  view  of  the  tattist  r«TTT?Tnxr 

law.  it  is  said,  and  well  said,  by  the  oourt,  in  ^'"^^  omi^iUM. 

Olnuited  v.  Botailing,  1  Hill,  318,  that  it  does  <S€e  S.  C.  28  How.  481-484.) 

not  lie  with  one  to  claim  property  through  the  Jurisdiction    dependent    on    amount — separate 

fraudulent  act  of  another,  whether  partner  or  amounts  adjudged  against  tvx)  defendants-- 

mgent,  without  behig  affected  by  that  act  the  v?hen  both  must  bring  appeal. 

name  as  if  it  were  ms  own;  and  we  think  the  where  a  libel  was  filed  to  recover  freight  on  co^ 

••^rS!  T^^lJilJ\L^  I'™'  f^OTE.-^urisdiction   of   United   States   Supreme 

present,  where  a  firm  doing  business  as  com-  ^^^^^  dependent  on  amount— sa^  note  to  7  U  ed. 

mission  merdiants  have  received  the  fruits  of  (j.  8.  692.  and  note  to  87  L.  ed.  U.  &  266. 

2S  HofW.  *«» 
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ton,  and  a  decree  rendered,  in  favor  of  the  libelant. 
f6r  the  amount  of  the  frolght,  $2.33R.0«.  and  Ihnt 
B.  pay  to  the  libelant  $58^.84  thereof,  and  that  S. 
pay  $1,754.22  thereof,  and  S.  appealed  from  the  de- 
cree to  this  coart,  the  court  dismissed  the  appeal, 
on  the  ground  that  the  decree  against  S.  is  less  than 
$2,000. 

The  freight  was  separately  awarded  against  the 
claimants,  in  proportion  to  the  cotton  shipped  by 
each  one,  and  the  rights  of  each  were  distinct  atjd 
independent. 

But  if  it  were  otherwise,  and  the  whole  of  the 
freight  was  Jointly  decreed  against  the  claimants, 
the  appeal  must  still  be  dismissed,  as  then  both  the 
claimants  should  have  Joined  in  it. 

Argued  Jan.  27,  1860.    Decided  Feb.  6,  1860. 

APPEAL  from  the  Circuit  Court  of  the  United 
States   of  the   Southern   District   of   New- 
York. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

On  motion  to  dismiss  for  want  for  jurisdic- 
tion. 

Messrs.  Owen  Sc  Vose,  for  appellant: 

The  "matter  in  dispute"  in  this  action  was  the 
freight  upon  the  entire  cargo,  which,  according 
to  the  decree,  amounted  to  $2,338.06,  exclusive 
of  costs.  Unless  the  apportionment  of  this  sum 
between  the  claimants,  wliich  the  circuit  court 
assumed  to  make,  operates  as  a  severance  of  the 
action,  the  motion  must  be  denied. 

The  decree  of  the  circuit  court  directs  Shel-. 
don  to  pay  $1,754.22,  together  with  $586.79 
eosts,  amounting  in  the  aggregate  to  $2,341.01. 

The  "matter  in  dispute"  on  this  appeal,  is 
the  sum  so  decreed  to  be  paid  for  damages  and 
eosts. 

The  costs  referred  to  in  the  judiciary  act  are 
not  those  which  have  entered  into  and  become 
a  part  of  the  judgment  appealed  from,  but 
those  which  may  accrue  on  the  appeal.  Such 
appears  to  have  been  the  views  of  this  eourt 
in  the  case  of  Olney  v.  The  Falcon,  58  U.  S.  (17 
How.)  19. 

Mr.  C.  Donohne,  for  appellee: 

The  record  shows  that  Mr.  Sheldon  is  ordered 
and  decreed  to  pay  between  $1,800  and  $1,900, 
besides  costs,  and  that  Mr.  Brower  does  not  com- 
plain of  the  decree  below. 

No  appeal  lies  unless  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  sum  of  $2,000. 

Udall  V.  The  Ohio,  58  U.  S.  (17  How.)  17; 
Olney  v.  The  Falcon,  58  U.  S.  (17  How.)  19; 
Allen  V.  Newberry,  62  U.  S.  (21  How.)  248. 


cotton,  pay  to  the  libelant  the  sum  of  $583.84^ 
being  the  freight  on  the  cotton  claimed  by  hin» 
in  the  suit,  and  that  the  'claimant,  W.  [*4184 
H.  Sheldon,  pay  for  the  portion  claimed  by  him 
the  sum  of  $1,754.22.  Sheldon  appealed  froiA 
the  decree  to  this  court. 

The  motion  is  now  made  to  dismiss  the  ap- 
peal, on  the  ground  that  the  decree  against 
Sheldon  is  less  than  $2,000,  and  which  is  ap- 
parent from  a  perusal  of  the  decree.  The  sum- 
decreed  against  him  is  only  $1,754.22. 

The  freight  was  separately  awarded  against 
tlie  claimants  in  proportion  to  the  cotton 
shipped  by  each  one.  The  rights  of  each  were 
distinct  and  independent. 

But  if  it  were  otherwise,  and  the  whole  of 
the  freight  jointly  against  the  claimants,  the 
appeal  must  still  be  dismissed,  as  then  the 
claimants  should  have  joined  in  it» 

Motion  to  dismiss  granted. 


•ALBERT  CAGE  and  Henry  Hays,  Exra.  [*109 
of  Robert  H.  Cage,  Deceased,  Appis,^ 

V. 

ALEXANDER  A.  CASSIDY  et  al. 

(See  8.  C.  28  How.  109-117.) 

Umit  of  surety's  obligation — judgment  againsiy 
obtained  by  artifice,  relief  frowu 


The  natural  limit  of  the  obligation  of  a  surety  It 
to  be  found  in  the  obligation  of  the  principal ;  aod 
when  that  is  extinguished,  the  surety  Is,  In  general, 
liberated. 

Where  the  obligation  of  the  princliMil  lias  bees 
ascertained  bv  the  decree  of  the  court,  upon  proof 
conceded  to  be  sufficient,  and  has  been  folly  dis- 
charged, and  the  surety  has  been  "lulled  Into  m* 
curity,"  by  the  delusive  promises  of  his  creditor, 
and  has  been  the  victim  of  artifice  and  clrcamTen- 
tlon ;  and  Judgment  against  him  was  obtained  in 
contempt  of  the  injunction  of  the  court;  held,  a 

f>roper  case  for  his  relief  and  for  perpetuating  tbt 
njunction. 


Argued  Jan.  20,  1860.   Decided  Feb,  13,  1860, 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
eourt  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  in  admiralty.  A  motion 
has  been  made,  on  the  part  of  the  appellee,  to 
dismiss  the  appeal,  for  the  want  of  jurisdiction. 

A  libel  was  filed  by  Clifton,  in  the  district 
eourt,  to  recover  freight  on  the  269  bales  of  cot- 
ton and  9  bags  of  wool.  Brower  and  Sheldon 
appeared  as  claimants,  and  contested  the  claim 
for  the  freight.  Brower  claimed  sixty-seven  of 
the  269  bales,  and  Sheldon  two  hundred  and  two 
bales.    The  district  court  dismissed  the  libel. 

On  appeal  to  the  circuit  court  this  decree  was 
reversed,  and  decree  rendered  in  favor  of  the 
libelant  for  the  amount  ol  the  freight,  $2,338.06 ; 
thai  J.  W.  Brower,  claimant  of  a  porticm  ol  the 
430 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Hit* 
sissippi. 

The  history  of  the  case  and  a  statement  of  tb* 
facts  appear  in  the  opinion  of  the  court. 

Messrs.  R.  J.  Brent»  H.  May,  and  Chas. 
E.  Phelps,  for  appellants: 

Why  had  not  the  Tennessee  court  full  jurit* 
diction  over  the  case? 

Cassidy  was  in  Tennessee,  and  Gage  was  vt 
ing  in  the  state  court  to  enforce  eouitable  d&iitf 
to  a  reduction  of  the  note  held  by  Cassidy  i> 
his  individual  character  as  payee  thereof. 

Cage    was    not   enjoining   by  state  proeeii^ 

NOTB. — When  a  judgment  at  lane  wiU  he  emff^eei 
by  a  biU  in  equittt — see  note  to  Davis  v.  TUlotsos, 
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Cage  v.  Cassidt. 
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judgments  in  the  Federal  courts.    He  was  pro- 
ceeding in  the  ordinary  case  in  personam  upon 
a  personal  contract.    It  is  true  that  Cassidy, 
being  a  citizen  in  neither  state,  had  a  claim  to 
evade  the  state  jurisdiction ;  but  conceding  such 
a  right,  he  waived  it  by  not  adopting  a  course 
required  by  the  act  of  Congress  to  remove  the 
case  to  the  Federal  courts  in  Tennessee.    Un- 
doubtedly, the  Federal  courts  eould  not  have 
enjoined  suit  in  the  Tennessee  courts. 
Digga  v.  Wolcott,  4  Cranch,  179, 
Kor  have  the  state  courts  power  to  enjoin 
jud^nnents  in  the  Federal  courts. 
MoKim  V.  Vowrhiea,  7  Cranch,  279. 
Cassidy,  even  if  he  had  any  riffht  to  the  pro- 
tection of  the  Federal  courts,  snould  have  re- 
moved the  case;  but  as  Cage  was  not  a  citizen 
of  Tennessee,  there  was  no  right  to  remove  the 
ease  from  the  state  court. 
1  Stat,  at  L.  p.  79. 

Courts  of  chancery  have  jurisdiction  in  per- 
sonam  in  cases  of  contract^  fraud,  trust,  etc., 
even  over  real  estate  in  foreign  countries. 

See  2  Story,  Eq.  Jur.  §  743;  Penn  v.  Lard 
Baltimore,  1  Ves.  Sr.  454;  3  Gill  &  J.  504; 
Jlassie  v.  WattSf  6  Cranch,  148;  Indiana  R,  R, 
▼.  Michigan  et  ah  15  How.  233. 

They    have   jurisdiction    over   all    contracts 
where  a  person  is  within  the  territory. 
Story,  Confl.  of  Laws,  §§  539,  541,  543. 
Here  is  no  case   of   conflict   jurisdiction  be- 
twpen  the  state  and  Federal  courts.    It  is  true 
they  appear  to  have  decided  differently;  that  is, 
the  Federal  court  held  the  decree  of  distribu- 
tion to  be  binding,    and    Cage   as    creatinf  a 
cause  of  action  when  collaterally  impeacheaby 
him,  and  the  state  eourt  afterwards  reversed 
the   same   decree   on  direct   appeal.     But   the 
state  eourt  had  undoubted  authority  to  reverse 
the  decree  of  its  own  probate  court.    The  ef- 
fect of  that  reversal  on  any  and  all  courts  of 
equity  upon  the  judements  of  the  Federal  court 
which  were  predicated   on  that  erroneous  de- 
cree, is  a  new  and  distinct  inquiry,  certainly 
competent  for  the  consideration  of  the  Federal 
court  upon  this  bill  of  injunction,  and  in  ref- 
erence to  the  cases  therein  stated.    It  is  dear 
that  the  decree  of  distribution  alone  entitled  the 
distributees  to  sue  the  sureiy   (5  How.  Miss. 
651).  and  equallv   clear  that  the  distribution 
'was  illegally  made  after  the  letters  of  adminis- 
tration were  revoked. 
8  Sm.  &  M.  219. 

It  further  appears  that  while  the  case  was 
pending  in  the  Tennessee  state  court,  having 
competent  lurisdiction  thereof,  for  tiie  pur- 
pose of  abating  and  avoiding  the  note,  and  in 
defiance  of  the  injunction  of  that  court,  Cassidy 
instituted  a  suit  in  the  circuit  court  of  the 
TJnited  States  for  the  state  of  Mississippi 
against  Cage,  and  recovered  judgment  on  this 
"Very  note,  which  was  in  litigation  between  the 
parties  in  Tennessee,  notwithstanding  the  effort 
of  Cage  to  defend  himself  in  the  premises,  when 
sued  at  law. 

The  Tennessee  eourt  had  lurisdiction,  and  if 
so,  there  can  be  no  judicial  inspection  behind 
the  decree,  except  by  appellate  power. 

Origntm  ▼.  Astor,  2  How.  341;  10  Pet.  449; 
2  H.  ft  G.  42;  6  H.  &  J.  182;  4  H.  &  J.  394. 

The  true  tcsrt  of  jurisdiction  is  whether  a 
demurrer  would  lie  to  Cage's  bill  in  Tennessee. 

TomlinMon  T.  McKaig^  6  Gill,  250. 
23  How. 


Even  if  this  were  a  case  of  covenant  juris- 
diction, the  court  first  having  cognizance  haa 
exclusive  jurisdiction. 

1  Md.  Ch.  351 ;  1  Md.  Ch.  295:  2  Md.  Oh.  42} 
7  Gill,  446. 

Under  the  Constitution  that  decree  is  just  as 
conclusive  in  Mississippi  as  in  Tennessee. 

7  Cranch,  481;  3  Wheat  234;  6  Wheat.  129; 
13  Pet.  312;  5  G.  &  J.  500;  3  Gill,  51. 

A  recovery  on  same  cause  of  action  in  a  sister 
state  pendente  lite,  may  be  pleaded  against 
further  maintenance  of  suit^  tnough  this  suit 
was  brought  first. 

7  Gill,  426. 

Defendant  at  law  after  judgment  may  enjoin 
judgment  on  grounds  not  known  ot  not  avail- 
able at  trial  in  court  of  law. 

GoU  v.  Carr,  6  G.  &  J.  800 ;  12  G.  k  J.  865. 

Surely  the  abatement  on  cancelation  of  that 
note  and  its  injunction  from  suit  on  grounds  of 
mistake,  or  fniud,  or  failure  of  consideration, 
was  a  mere  personal  demand  against  Cassidy, 
and  to  be  enforced  anywhere  he  was  found,  on 
familiar  principles  of  equity. 

15  Pet.  233;  1  Wheat.  440;  1  Pet.  1;  4 
Cranch,  306. 

Here  it  is  conceded  that  the  Tennessee  de- 
cree, establishing  fraud  in  Cassidy  throughout, 
was  supported  by  evidence. 

3  Pet.  210. 

And  fraud  vacates  the  judgment,  as  against 
the  party. 

Simmiv.  Blaeum,  3  Cranch,  300. 

Even  after  judgment  on  a  note,  the  defendant 
may  enjoin  on  ground  of  fraud  in  obtaining  the 
note. 

4  Pet.  210;  1  Pet  63. 

Jurisdiction  once  attaching,  the  eourt,  to  do 
complete  justice,  decides  even  a  legal  claim. 

5  Pet.  264;  12  Pet.  178. 

At  law,  the  failure  of  consideration  in  a  note 
must  be  total,  and  here  it  was  partial,  as  coo- 
ceded. 

2  Wheat.  18. 

Even  if  the  note  of  Cage  had  been  given  to 
Cassidy,  in  his  character  of  administrator,  it 
was  the  mere  personal  diose  in  action,  and  his 
title  of  administrator  would  have  been  sur- 
plusage. 

Qraham  v.  Pahneeiook,  5  Gill,  215. 

Mesera,  J.  S.  Bradley  and  J.  M.  M cOall% 
for  appellees: 

First.  The  decree  of  the  probate  court,  as- 
certaining  the  amount  due  by  the  administra- 
tion, remains  unreversed. 

The  court  had  exclusive  and  conclusive  juris- 
diction over  the  subject-matter  of  controversy; 

Oildart  v.  atarke,  1  How.  Miss.  450;  Griffith 
V.  Vertner,  5  How.  Miss.  736. 

Provided  the  proper  parties  were  before  them 
or  due  notice  was  given. 

Hall  V.  Cassidy,  25  Miss.  48. 

Second.  The  court  of  Tennessee  had  no  juris- 
diction to  settle  the  accounts  of  administrators, 
deriving  their  authority  from  the  state  off 
Mississippi. 

Vaughan  ▼.  Norihup,  15  Pet.  1 ;  Bell  v.  Bud- 
deth,  2  Sm.  &  M.  532. 

And  the  appearance  of  Cassidy  could  not  give 
them  jurisdiction,  whether  he  had  admitted  or 
denied  it. 

There  was  no  fraud  charged,  nor  any  con- 
tract or  agreement  set  up  in  the  Tennessee  bill, 
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which  gave  thai  court  juTiBdiction  over  Gassidy,  sidy  for  their  uncMint,  payable  cme  year  afta 

AO  as  to  prevent  hi«  proceeding  in  the  Federal  date,  and  by  paying  the  coata. 

court  in  Uiasissippi  to  coerca  the  payment  of  During  tJie  yeaj  1851,  Cage  visit«d  Tenneaaai^ 

this  note.  with   n   view    to    have    a    settlement  betwee> 

The  circuit  court  in  Mississippi  hod  exclusive  Uouglass  and  Hall,  liis  principals,  and  Caasidy, 

Jurisdiction  over  that  question,  and  waa  open  to  and  to  obtain  an  indemnity  from  those  who  had 

the  complainant.  Cage.  induced  him  to  sign  their  bond.     Hia  negotik- 

i'cAim  v.  Koorfiies,  7  Craneh,  279.  tions  were  unproductive;  and  he  filed  a  Sll  in 

Third.    The  reversal  of  the  decree  of  distrlbu-  the  court  of  Chancery  in  Sumner  county.  Ten- 

tion  on  the  probate  court,  neither  satisfies  the  neasee,  to  which  Cassidy  and  wife,  Henrietta 

equity  between  these  parties  nor  destroys  the  Douglass,  and  Douglaas  and  Hall,  and  others 

consideration  which  was  the  foundation  of  that  were  made  parties. 

note,  l>eCBU8e    the    amount    ascertained  by  tlie  In  this  bill  he  atated  his  relation  as  Buretv, 

only  competent  jiuthority  to  he  due  atill  stands  and  hia  legal  claim  to  be  exonerated  from  hia 

a  judgment,  and  in  the  absence  ol  creditors,  be  obligation,  and  from  his  impending  danger  ol 

longs  to  the  distributees  of  the  estate.  loss.     He  inaiated   that   his   creditors,  the  dia* 

Zd.  liie  note  was  given    by   Cage    with  full  tributeea,  and  his  principals,  the  adminiatratora, 

knowledge  of  the  circumatancea,  and  when  he  should  adjust  their  accounta.  and  that  the  bal- 

might  have  resorted  to  his  present  application  ance  should  be  settled.    He  charged  that  he  had 

for  relief,  when    he   might    have  convened  th°  not  mftde  defense    against    the    judgments   in 

parties  in  tlie  probate  court  of  Madison  county,  Missiasip^i,  bt-caiiae  tAe  defendant,  Caaaidy,  had 

and  have  had  the  decree  on  the  account  opened,  asniired  him  that  he  was  not  to  be  vexed  or  in- 

it  there  waa  jurisdiction  to  do  so.  Jured,  and  the  suit  was  aimplj  to  aerve  as  an 

But  there  waa  no  such  jurisdiction,  either  in  instrunvnt  to  bring  his  absent  principals  to  a 

that  court  or  in  a  court  of  equity.  fair  settlement.     He  charges,  that  the  account 

Hendriekt  v.  Huddl«»ton,   6    8m.    t  M.  422,  stated  in  the  probate  ooort  was  erroneoua,  with- 

426;   TuntSuO  t.  Endioott,  3   im.  &  M.  302i  in  the  knowledge  o(  Cassidy,  who  had  procured 

GriffUh  T.  Vertner,  6  How.  Miss.  739.  it-  ""*  «»"*  ^■^^  balance  was  subject  to  credit* 

The  settlement  of  that  account  is  final  and  that  he  knew  To  he  just.     He  obtained  an  in- 
conclusive, junction  against  CaSBidy,  requiring  him  not  to 

Finally.'   If  Caaaidy  procured  the  decree  for  transfer  hia  note  or  to  oommenee  any  suit  upn 

account  by  fraud,  or  especially  if  consideration  ''  pending  the  Injunction. 

on   which  the  note  was  given  was  fraudulent,  l*e  aevcral  defendants  answered  the  bill ;  and 

and  the  noU  waa  given  on  false  and  fraudulent  ■"  185*  the  cause  oame  on  for  a  hearing  up« 

representaUona     3    Cassidy,     these     defenaea  pleadinga,  proofs,  orders,  and  a  report  upon  the 

would  h^ve  been  good  defenses  in  the  suit  at  nd ministration  aooounts.                              r..  ,- 

law  on  the  note.    They  were  not  «*  up;  Cage,  'Before  this  time  the  administrator*   [UlS 

therefore,  has  by  his  own  laches  loat  his  eguity,  ''■^  obtained  a  writ  of  error  upon  the  jndg- 

if  he  had  any.  '"^"^  rendered  In  the  probate  court;  and  in  Jan- 
uary, 1S53,  tills  judgment  waa  annulled  by  Um 

„      ,     -.      _         i  „  J  !■        J  .1         II  court  of  errors  and  appeals  of  Mississippi. 

Mr.  Justice  CunpbeU  ddivered  the  opinion  ^^^  defendant,    OaSiidy,    in    18S2.  nitwBb- 

ol  the  court:  standing    the    injunction    in    Tennessee^    com- 

«A-^-p-f,^^-  T  ^-^^^^  "L*^^  tS^^}^*^  meneed   a   suit   upon   the   note   of   the    nrety 

filed  his  bill  in  the  circuit  court,  to  be  relieved  ,Cage),  in  the  di^euit  court,  and  in  November, 

from  a  judgment  rendered  thwe  in  '«vor  of  the  {^^  ;^vered  a  judgment  for  the  full  amoniit. 

appellee  (A   A.  Caaaidy)^  November   18B2  ^^^  ;^^  ^^  execitiM  for  It.  collection.  There- 

Tlie  pleadings    and   proofs    contained  m  Oie  ^^  flj^  tj,^  bill  for  injunction  and  relief 

record  di.ctose  that  the  testator    m   1841    be-  J^^^  ;^^^  ^^^  proceedings  in  the  cause  before 

came  surety  to  the  nrol^te  court  of  Madison  ^^^          ^  ^^  ^menoS. 

T',1-^'    «'?.""'•''.';  ■  'J^'i'"^  Douglass  and  j     ^j    i,[il  he  charges  that  the  aeeount  ■• 

William  Hall,  on  their  bond    as  administrators  ^^^^^^  j„  y,^  probate  oourt,  is  unjust.     Thrt 

?*  Jo^*l^  .^  ,"..        T  h'  P"."?'"?.*'  ^«™»«^-  Casaidy    was    aware    of   the   injustice    of   the 

In  1848,  their  letters  of  administration  weire  re-  phg^-res   when   tliey  were  made.     That  he  had 

voked :  and  Cassidy,  the  husband  of  Mary  Doug-  -yjefpd  the  mind  of  the  plaintiff,  by  assuranoea 

InsR.  the  widow  of  Henry  L.  Douglaas,  and  the  ^^^  ^^  mediUted  no  harm  to  him ;  but  merdy 

guardian    of    Henrietta    Douglase,    their    only  ^pprfed  ^  bring  the  adminiatratora  to  «  (air 

child,  was  appointed  administrator  de  bonu  turn,  gettlement  by  that  course,  and  only  expected  t« 

In  184!»,  the  probate  court  cited  the  adminia-  ,,(,,j  tj,^  ^■^^^J^  against  him  for  that  purpose.  He 

114*]  trators  to  'account,  and  upon  their  non-  specifies  the  errors  in  the  account,  and  the  ef- 

appearance  rendered  a  decree  against  them  for  f„rta  he  had  made  to  bring  the  parties  to  a  set- 

$0,822.87,  and  subsequently  ordered  that  pay-  tlement,  and  the  pendency  of  his  suit  in  Tennea- 

ment  should  be  made  to  Cassidy  and  wife  and  g^^      Cassidy  answered   the   bill,    taking  isaat 

Henrietta  Douglass — one  moiety  to  each,  being  upon  some  of  the  material  averments. 

their  legal  share ;  and  in  default  of  payment  au-  Thus  the  cause  stood  when  the  court  of  chan- 

thorij^ed  a  suit  on  the  administration  bond.    In  cerv  in  Sumner  county.  Tennessee,  rendered  ita 

18S0,  suits  were  inatituted  on  the  bond  against  flnal  decree  in  18.')4.     The  court  declared  tliat 

Cage  the  surety,  in  the  circuit  court,  oy  Cassidv  the  settlement  in  the  probate  court,  the  judg- 

and  Henrietta  Douglass:  but  no  suit  was  com-  mente  in  the  circuit  court  on  the  bond,  and  the 

meneed  against  the  principals,  who  resided  in  exeoution   of  the   promissory  note  by  Cage  in 

Tennpsaee.     Judgment*  were  rendered  in   1851  liquidation,  were  superinduced  by  the  promiaM 

againat  Cage,  for  the  amount  of  the  decree;  and  and  aaaurances  of  Casaidy  to  Cage,  that  he  was 

theae  were  settled  by  his  giving  a  note  to  Caa-  not  to  be  held  personally,  but  they  were  to  be 
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iu«d  to  brin^  th«  principals  to  &  fair  account- 
ing. That  Cusidy  knew  that  the  atatement  of 
th«  acoount  Id  the  probate  court  was  erroneous 
Bod  unjust  to  the  admin  is  Ira  tors,  and  that  the 
recovery  of  the  judgment  on  the  note  of  Cage 
was  a  breach  of  the  injunction,  and  a  fraod  upon 

The  court  Ands  that,  instead  of  a  deht  of  (6,- 
822.87.  as  reported  against  the  administrators 
in  1349,  there  waa  only  due  the  aum  of  £850.37. 
It  chargPB  against  this  sum  the  costs  paid  hy 
Cage  in  the  litigation  to  which  he  has  been  sub- 
lie*]  jected,  *and  required  the  remainder  to 
be  paid  into  court;  and  thereimon  entered  a  de- 
cree against  Uasaidy,  enjoining  him  from  pro- 
ceeding further  upon  the  judgment  in  the  circuit 
court  on  the  note. 

This  decree  waa  presented  to  the  circuit 
court  in  Mississippi,  m  suitable  pleadings,  and 
vran  considered  by  that  court  under  a  stipulation 
of  tlie  solicitors  of  the  respective  parties  to  this 
effect;  "It  is  admitted  that  proof  before  the 
chancery  court  of  Tennessee  was  aulBcient  to 
establish  the  state  of  accounts  of  Hall  and 
Douglass,  as  administrators  of  H.  h.  Douglass, 
in  Mississippi  and  Tennessee,  as  decreed  by  the 
Chancellor  in  the  Tennessee  case,  filed  in  thii> 
cause  aa  an  exhibit.  This  agreement  is  made,  , 
in  order  to  dispense  with  obtaining  a  copy  of  i 
the  proof  before  the  chancery  court  of  Tennea-  ^ 
see,  or  retaking  the  depositions  of  the  witnesses.  { 
In  other  words,  all  that  is  intended  to  be  ad-  < 
mitted  hereby,  and  that  ia  admitted,  is  that 
the  decree  of  said  chancery  court  waa  supported  ', 
by  the  proof."  i 

Upon  the  hearing  in  the  circuit  court,  that  ^ 
court  determined  that  the  injunction  whidi  had  , 
been  granted  in  the  preliminary  stage  of  this  i 
cause  was  improvidently  allowed,  and  that  the  . 
bill  must  be  dismissed.  From  this  decree  this  ^ 
appeal  is  taken,  i 

llie  natural  limit  of  the  obligation  of  a  surety    < 
is  to  be  found  in  the  obligation  of  the  principal  i 
and  when  that  is  extinguished,  the  surety  is,  in    g 
general,  liberated.    In  some  codes,  the  obligation    ' 
of  a  surety  cannot  extend  beyond  or  exist  under    ' 
conditions  more  onerous  than  that  of  his  prin- 
cipal.    The   obligation   of   the   adminiat:  ~'^~   ~ 
Douglass  and  Hall,  has  been  ascertained 


powers  of  the  court  fi»  the  relief  of  the  ap- 
pellants. 

II  ia  the  opinion  of  thit  court,  that  the  ieorta 
of  tilt  Cireuit  Court  is  erroneous,  an4  must  bt 
reversed.  The  oause  it  remanded,  toith  direc- 
tions to  theCircuil  Court  to  enter  a  deoree  ptr- 
petuaiing  the  injunction. 


(See  S.  C.  23  How.  209-2S0.) 

Jurisdiction    tit    admiralty — in    oontraols    and 

torts — injury   to  steamer    by    pile    in  rirer 

channel — injur)/  on  Sunday  reeoiiero6i«  for — 

Sunday  laics. 

The  JurlBdIctlon  of  courts  of  admlraltr  In  matters 
of  contracl.  depends  upon  the  uatiire  and  character 
of  tbe  contract  -.  but  In  torts.  It  depends  entirely  (A 
JocalitT. 

If  wron^  lie  committed  on  the  high  sens,  or  witb- 


1.  and  left,  defend- 

..rcbannV!'    .        .       

The  case  Is  not  altered  bi  th«  fact  (hat  tbe  cr>n- 
ractors  wpre  directed  tn  do  so  by  tbe  engineers, 
ibo  were  the  servanls  nf  defendants. 

When  they  dlamlsspi]  Ihe  contractors  from  the 
urthcr  fulHlment  ot  Ibelr  cootract.  It  became  their 
utr  to  take  care  that  all  obstructions  to  nsvlKStion, 
vhlch  bad  been  placed  !n  the  cbanael  by  Ibeir  or- 
,.__    __.  .__  .,._  — pj,^  gf  jjjjj^  Intended  er«e> 

D  Sunday,  and 


of  Maryland   forbids  persons  '".,    

OD  (he  Lord's  day.  and  the  master  and  mariner  of  a 
sblp  or  steamboat  are  llabk  to  tbe  penalty  of  the 
act  for  commeoclDg  their  voyage  froBi  a  port  In 
Mamaod  OD  Sunday,  it  does  not  follow  that  lAe 
defendants  can  protect  themselves  from  reapondliu 
to  tbe  owners  of  tbe  Teasel  for  tbe  damaces  iiif 
fered  In  consfnuence  of  the  n 


,,  and  has    1 


upon  proof,  conceded  to  be 
beei>  fully  discharged  by  its  oraer.  notwiui- 
standing  this,  the  appellee  (Cassidy]  seeks  to 
enforce  a  judgment  for  nearly  ten  timea  the 
amount  of  the  debt  found  to  be  due  in  that  de- 
cree, and  now  discharged.  It  ia  apparent  that 
the  effort  ia  unconscionable,  and  can  only  be 
allowed  under  the  influence  of  some  inftezible 
and  Imperious  rule  of  the  court,  that  deprives 
the  appellants  of  any  title  to  its  interposition. 
117*]  But  the  court  *of  chancery  of  Tenneasee, 
npon  sufficient  proof,  baa  declared  that  the 
surety  had  been  "lulled  into  aeeurity"  by  the  de- 
lusive promises  of  his  creditor,  and  that  be  has 
been  the  victim  of  artifice  and  circumvention; 
that  the  judgment  against  him  waa  obtained  in 
contempt  of  the  injunction  of  the  court,  and 
that  the  aasertion  of  any  right  under  it  would 
be  fraudulent.  This  decree  reraaina  in  full  force 
and  effect. 

These  circumstances  furnish  additional  mo- 
fivM  for  Uie  intervention  of  the  equitable 
S3  How.  V.  S.  Boos  16. 
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Argued  Jan.  2i.  1860.      Decided  Feb.  J3,  1S80. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

The  libel  in  this  ease  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Idaryland,  by  the  appellee,  to  recover  damaMa 
for  an  injury  alleged  to  have  been  sustained  Dy 
a  tow-boat  belonging  to  the  appellee,  by  her  run- 
ning against  a  sight  pile  in  the  Susquehanna 
river,  left  in  said  river  by  the  agents  of  the  ap- 
pellant. 

The  district  court  entered  a  decree  in  favor 

Note. — To  tcfiol  place*  lAe  iurt»dleH»n  of  iwtmlr- 
ottu  i*  Ofliulfirrf— see  note  to  Allen  v.  Newberry.  18 
L.  ed.  a.  a.  110. 
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of  the  appellee,  for  $7,000.36,  damages.  The 
circuit  court,  on  appeal,  having  affirmed  thiu 
decree,  the  defendant  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs,  Wm.  Schley  and  ThonuM  Donald- 
ion,  for  appellant: 

1.  The  district  court  of  the  United  States  has 
no  jurisdiction  in  a  case  like  the  present. 

ITie  cases  show  that  "marine  torts,"  over 
which  courts  of  admiralty  have  jurisdiction,  are 
trespasses  done  and  committed  on  navigable 
waters,  as  in  the  case  of  a  collision  between  two 
vessels. 

The  placing  and  leaving  the  pile  in  the  bed 
of  the  Susquehanna  and  within  the  body  of  a 
county,  was  a  nuisance  at  common  law,  and 
the  appellee's  remedy  was  in  the  state  courts, 
in  an  action  on  the  case  for  particular  damage 
caused  by  that  nuisance. 

The  question  is  not  one  of  mere  locality. 
The  subject-matter  itself  is  not  within  the  ad- 
miralty jurisdiction;  and  it  is  believed  that 
none  of  the  decisions  of  this  court  have  gone  to 
an  extent  which  would  include  it. 

Conkl.  21,  24;  Thomas  v.  Lane,  2  Sumn.  0, 
10;  Cutler  v.  Roe,  7  How.  737;  The  Tilton,  6 
Has.  465 ;  Waring  ▼.  Clarke,  5  How.  467 ;  Ang. 
Tide  Wat.  113;  Hancock  v.  York  N,  d  B.  R.  W. 
Co.  70  Eng.  C.  L.  347 ;  Abb.  Ship.  233 ;  9  Stat, 
at  L.  1851. 

2.  The  appellees  could  not  recover  in  this 
case,  because  they  were  engaged  in  an  unlawful 
act  at  the  time  when  the  accident  occurred. 

It  is  the  law  of  Marvland,  that  no  person 
whatever  shall  work  or  do  any  bodily  labor,  or 
willingly  suffer  any  of  his  servants  to  do  any 
manner  of  work  or  labor  on  the  Lord's  day, 
works  of  necessity  and  charity  excepted. 

There  is  nothing  in  this  provision  mconsistient 
with  any  of  the  laws  of  the  United  States 
rq^ating  commerce,  and  the  Federal  courts 
would,  therefore,  take  notice  of  and  conform  to 
the  law  of  the  state. 

Act  of  assembly  of  Md.  1723,  ch.  16,  S  10; 
Bank  of  U.  8,  ▼.  Owens,  2  Pet.  527;  Bostoorth 
v.  Inhab,  of  Stoansey,  10  Met.  363;  Roheson  ▼. 
French,  12  Met.  24;  PhilUpe  ▼.  Innes,  4  C.  &  F. 
234;  Smith,  Cont.  171. 

8.  It  was  the  duly  of  the  contractors  to  re- 
move these  sight  piles  when  done  with;  and  the 
act  of  Uie  contractors  or  of  their  servants  in 
sawing  off  those  piles  below  the  surface,  and 
leaving  them  so  as  to  obstruct  the  navigation, 
was  in  no  sense  the  act  of  the  appellant. 

There  is  nothing  to  show  that  tiie  appellant 
ever  had  knowled^  of  the  fact  that  these  piles 
were  sawed  off,  instead  of  being  removed,  as 
the  contract  required;  and  the  termination  of 
the  contract  could  not  make  the  appellants 
liable  for  the  consequences  of  a  previous  wrong- 
ful act  of  the  contractors,  the  appellants  not 
consenting  eitJier  to  making  or  continuing  the 
nuisance. 

AUen  V.  Eayvoa/rd,  53  Eng.  C.  L.  074;  Reedie 
▼.  London  d  N,  W,  R.  Co.  4  Wels,  H.  A  6.  244, 
ii6;Knighi  ▼.  Pom,  5  Exch.  721;  Steel  v.  8.  E. 
R.  Co,  81  Eng.  C.  L.  550;  Overton  ▼.  Freeman, 
78  Eng.  C.  L.  867 ;  Peachey  v.  Rotcland,  13  C.  B. 
182;  Blake  ▼.  Ferris,  5  N.  T.  48;  HiUiard  v. 
Riehwrdson,  8  Gray,  854;  Rapson  t.  OuUtt^  9 


M.  &  W.  710;  Milligan  v.  Wedge,  40  Eng.  G.  L. 
177;  Burgess  v.  Gray,  1  C.  B.  578. 

The  sinking  of  the  "Superior,"  after  striking 
on  the  sieht  pile,  was  owins  to  the  mismanage- 
ment of  her  captain,  and  uie  appellees  cannot 
be  entitled  to  recover  the  damages  consequent 
upon  her  sinking,  for  the  cost  of  raising  her,  or 
the  loss  of  time  while  she  was  under  water. 

4.  The  amount  of  the  decree  is  greater  than 
the  actual  loss,  which  naturally  or  necessarily 
resulted  from  the  injurv;  and  greater,  indeea, 
than  the  tetel  value  of  the  injur^  boat. 

Mr.  Creo.  W.  Dobbin,  for  appellee: 

1.  The  steamer  "Superior,"  the  subject  of  the 
injury  being,  at  the  time  of  the  wron?  com- 
mitted, a  licensed  vessel  sailing  in  her  lawful 
business  on  waters  within  the  ebb  and  flow  of 
the  tide,  a  court  of  admiralty  has  jurisdiction 
te  redress  any  trespass  uj^on  her,  notwithstand- 
ing; an  action  at  law  might  have  been  main- 
tamed  for  the  same  injury. 

3  Stery,  Cont.  530;  2  Browne  Civ.  ft  Adnu 
Law,  110,  203;  Thom<is  v.  Lane,  2  Sumn.  9; 
The  Ruokers,  4  C.  Rob.  73 ;  Steele  v.  Thateker, 
1  Ware,  98;  Thackarey  v.  The  Farmer,  Gilp. 
529;  Waring  v.  Clarke,  5  How.  464;  New  Jer- 
sey 8.  Nav.  Co.  V.  Merchants*  Bank,  6  How. 
431,  432;  Manro  v.  Almeida,  10  Wheat.  473;. 
Plummer  v.  Webb,  4  Mas.  383 ;  Chamberlain  T. 
Chandler,  3  Mas.  242;  Bee  Adm.  369;  Aug. 
Tide  Wat  119;  The  Volant,  1  W.  Rob.  387; 
Zouche,  117,  122;  Com.  Di^  "Admiralty,"  1^ 
13;  Sir  Leoline  Jenkins,  2  Brown  C.  and  Ad. 
L.  475 ;  De  Lovio  v.  Bait,  2  Gall.  437 ;  Jud^e 
Winchester,  1  Pet.  Ad.  Dec  234. 

2.  The  act  of  assembly  of  Marvland  did  not 
contemplate  a  restraint  on  the  sailing  of  vesaelt 
engaged  in  foreien  commerce  or  in  the  coastioA 
trade,  and  if  it  did,  such  restraint  is  repuffnaat 
to  the  Constitution  and  laws  of  the  United 
Stetes.  The  "Superior"  being  a  vessel  duly  en- 
rolled and  licensed  in  l^e  district  of  Philadd- 
phia,  for  the  coasting  trade,  had  a  right  to  pnr^ 
sue  such  trade  without  anv  restraint  thereon  by 
the  laws  of  the  state  of  Maryland,  in  respect  to 
the  time  within  whidi  such  coasting  trade 
might  be  prosecuted. 

Gibbons  v.  Ogden,  9  Wheat.  240;  Brown  T. 
State  of  Maryland,  12  Wheat.  448;  Brown  t. 
Jones,  2  Gall.  477 ;  Willard  v.  Dorr,  3  Mass.  98. 

3.  The  railroad  company,  and  not  the  oon- 
tractors  under  them,  are  responsible  for  the  ia- 
jury. 

The  whole  work  was  done  under  the  directicA 
and  superintendence  of  the  company,  the  con- 
tractors undertaking  to  do  only  as  directed  by 
ihe  company's  engineers;  and  there  being  no 
proof  that  the  contractors  violated  their  in* 
structions,  the  presumption  is  that  all  that  ww 
done  was  by  the  order  of  the  oompany't  super- 
intendent. 

The  pile,  upon  which  the  steamer  ran,  was  not 
such  an  one  as  is  contemplated  by  the  contraot, 
where  it  speaks  of  "scaffolding  and  pilee  thai 
may  be  us^  while  building." 

At  the  time  of  the  accident,  the  company  Ittd 
discharged  the  contractors  and  taken 
of  all  that  was  built  of  the  bridge,  in  its 
unfinished  condition. 

4.  The  captein  of  the  steamer  exereieed  iSbi& 
utmost  prudence,  skill  and  judgment  after  te 
accident^  as  the  record  abundantly  shows;  boi 
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even  if  this  were  less  apparent  as  a  question  in 
fact,  it  having  underi^onc  full  examination  in 
the  district  court,  and  the  circuit  court  on  ap- 
peal, this  court  will  not  disturb  the  decree  un- 
less in  0  clear  case  of  mistake. 

Walsh  V.  Rogers,  13  How.  284. 

5.  The  sum  decreed  against  the  appellant  in 
the  district  court  and  affirmed  in  tne  circuit 
court  on  appeal,  is  less  than  the  proof  shows  to 
have  resulted  from  the  injury. 

Williamson  ▼.  Barrett,  13  How.  110. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

A  brief  statement  of  the  facts  of  this  case  will 
be  sufiicient  to  show  the  relevancy  of  the  ques- 
tions to  be  decided. 

The  appellants  were  authorized  bv  a  statute 
of  Maryland  to  construct  a  railway  bridge  over 
the-  mouth  of  the  Susquehanna  river,  at  Havre 
de  Grace.  They  entered  into  an  agreement  with 
certain  contractors,  to  prepare  the  foundations 
and  erect  the  piers.  In  pursuance  of  their  con- 
215*]  tract,  these  persons  drove  *  piles  into  the 
diannel  of  the  river,  under  the  direction  of  the 
engineers  employed  by  the  appellants.  Before 
the  completion  of  the  contract,  the  appellants 
abandoned  their  purpose  of  building  the  bridge, 
and  discharged  the  contractors.  During  the  prog- 
ress of  the  work,  the  contractors  had  driven 
certain  piles,  called  sight  piles,  into  the  channel 
of  the  river,  which  were  not  removed  or  cut  off 
level  with  the  bottom,  but  were  out  a  few  feet 
under  the  surface  of  the  water,  so  that  they  be- 
came a  hidden  and  dangerous  nuisance.  The 
steamboat  "Superior,"  ei^ced  in  towing  boats 
between  Philaoelphia  ana  Havre  de  Grace,  left 
a  port  in  Maryland  en  Sunday  morning,  and 
soon  after  came  into  forcible  collision  with  one 
or  more  of  these  piles;  in  consequence  whereof 
she  suffered  great  damage,  and  for  which  this 
libel  was  filed. 

The  appellants  have,  in  this  court,  insisted 
chiefly  on  three  points  of  defense  to  the  charges 
of  the  libel : 

I.  It  is  contended  that  the  "marine  torts," 
over  which  courts  of  admiralty  have  jurisdic- 
tion, are  trespasses  done  and  committed  with 
force  on  the  sea  and  navigable  waters,  such  as 
collision  of  vessels,  assaults,  etc,  and  that  the 
placing  and  leaving  the  piles  in  the  bed  of  the 
river,  and  within  the  bodv  of  a  county,  is  a  nui- 
sance at  common  law,  and  the  remedy  of  the  ap- 
pellees should  have  been  by  an  action  on  the 
case. 

The  jurisdiction  of  courts  of  admiralty,  in 
matters  of  contract,  depends  upon  the  nature 
and  character  of  the  contract;  but  in  torts,  it 
depends  entirely  on  locality.  If  the  wrongs  be 
committed  on  the  hiffh  seas,  or  within  the  ebb 
and  flow  of  the  tide,  it  has  never  been  disputed 
that  they  come  within  the  jurisdiction  of  that 
court.  Even  Lord  Coke  (4  Inst.  134)  declares, 
'*that  of  contracts,  pleas,  and  querels,  made  up- 
on the  sea  or  any  part  thereof,  which  is  not 
within  any  county,  the  admiral  hath  and  ought 
to  have  jurisdiction." 

Since  the  oise  of  Waring  v.  darkey  6  How. 
464,  the  exception  of  "infra  corpus  comitatus'* 
is  no  longer  allowed  to  prevail.  In  such  cases, 
the  party  may  have  his  remedy  either  in  the 
common  law  courts  or  in  the  admiralty.  Nor 
is  the  definition  of  the  term  "torts,"  when  used 
in  reference  |o  admiralty  jurisdiction,  confined 
23  How. 


to  wrongs  or  injuries  committed  'by  di-  [*216 
rect  force.  It  includes,  also,  wrongs  suffered  in 
consequence  of  the  negligence  or  malfeasance  of 
others,  where  the  remedy  at  common  law  is  by 
an  action  on  the  case.  It  is  a  rule  of  maritime 
law,  from  the  earliest  times,  "that  if  a  ship  run 
foul  of  an  anchor  left  without  a  buoy,  the  per- 
son who  placed  it  there  shall  respond  in  dam- 
ages."  See  Emerigon,  vol.  I.  page  417;  Consu- 
lat  de  la  Mer,  chap.  243 ;  and  Cleirac,  70. 

In  the  resolution  of  the  twelve  judges,  in 
1632,  it  was  determined  in  England,  "that  the 
courts  of  admiralty  may  inquire  of  and  redress 
all  annoyances  and  obstructions  that  are  or  may 
bjr  any  impediment  to  navigation,  etc.,  and  inju- 
ries done  there  which  concern  navigation  on  tho 
sea." 

Hence,  "the  impinging  on  an  anchor  or  other 
injurious  impediment  negligently  left  in  the 
way,"  has  always  been  considered  as  coming 
within  the  category  of  maritime  torts,  having 
their  remedy  in  the  courts  of  admiralty.  See  1 
Brown  Civ.  and  Adm.  203. 

The  objection  to  the  jurisdiction  of  the  court 
is,  therefore,  not  sustained. 

II.  The  testimony  showed  that  the  injury  to 
the  steamer  wa«  <^used  by  her  coming  in  con- 
tact with  one  of  the  sight  piles,  driven  into  the 
channel  by  the  contractors,  and  left  in  the  sit- 
uation already  stated. 

This  contract  is  set  forth  at  length.  It 
showed  that  the  contractors  were  bound  to  "pro- 
vide all  necessary  machinery,  etc.,  and  to  fur- 
nish (and  remove  when  done  with)  all  scaffold- 
ing and  piles  that  may  be  used  while  building." 

It  is  contended  by  the  appellants  that  they 
are  not  liable  for  the  negligence  which  caused 
this  injury,  because  the  piles  were  not  placed 
in  tlie  channel  by  their  servants,  but  by  those 
of  the  contractors;  and  that  the  case  was  not 
altered  by  the  fact  that  the  contractors  were 
directed  lo  do  so  by  the  engineers,  who  were  the 
servants  of  appellants. 

If  the  contractors  had  proceeded  to  complete 
their  contract,  and  left  the  piles  in  the  cona- 
tion complained  of,  this  defense  to  the  action 
might  have  availed  the  appellants.  But  as  the 
driving  the  piles  for  the  legitimate  purpose  of 
the  erection  was  'by  authority  of  uie  [•ZIT 
law  and  in  pursuance  of  the  contract,  the  con- 
tractors had  done  ho  wrong  in  placing  them 
there.  The  nuisance  was  the  result  of  the  neg- 
ligence in  cutting  off  the  piles,  not  at  the  bot- 
tom of  the  river,  but  a  few  feet  under  the  sur- 
face of  the  water.  ThiR  the  contractors  were 
bound  to  do,  after  the  piles  had  served  their  le- 
gitimate purpose  in  the  construction  of  the 
bridge,  and  after  they  had  completed  their  con- 
tract. But  before  this,  the  railroad  company 
determined  to  discontinue  the  erection  of  the 
bridge.  They  dismissed  the  contractors  from 
the  further  fulfilment  of  their  contract.  Un- 
der such  circumstances,  it  became  the  duty  of 
the  appellants  to  take  care  that  all  the  obstruc- 
tions to  the  navis^tion,  which  had  been  placed 
in  the  channel  by  their  orders,  and  for  the  pur- 
pose of  their  intended  erection,  should  be  re- 
moved. The  nuisance,  which  resulted  from 
leaving  the  piles  in  this  dangerous  condition, 
was  the  consequence  of  their  own  negligence  or 
that  of  their  servants.and  not  of  the  contractors. 

III.  The  appellants  urge,  uh  a  further 
ground  of  defense,  that  this  collision  took  place 
on  Sunday,  shortly  after  the  steamboat  had  rom 
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menced  her  Toyaffe  from  the  wharf,  "parcel  of 
the  territory  of  Harford  county,  in  the  state  of 
Maryland ;  that  the  boat  was  used  and  employed 
by  her  owners  in  towing  canal  boats;  and  that, 
when  entering  on  her  voyage,  those  who  had 
her  control  and  management  were  engaged  in 
their  usual  and  ordinary  work  and  labor — the 
same  not  being  a  work  of  necessity  or  charity 
— contrary  to  the  laws  of  the  state  oi  Maryland.*' 

A  statute  of  Maryland  forbids  persons  "to 
work  or  do  any  bodily  labor,  or  to  willingly  suf- 
fer any  of  their  servants  to  do  any  manner  of 
work  or  labor,  on  the  Lord's  day — works  of  ne- 
cessity and  charity  excepted;'*  and  a  penalty  is 
prescribed  for  a  breach  of  the  law. 

It  has  been  urged  that  there  was  nothing  in 
this  provision  inconsistent  with  any  of  the  laws 
regulating  commerce,  and  that  the  Federal 
courts  should,  therefore,  take  notice  of  and  con- 
form to  the  laws  of  the  state. 

But  assuming  this  proposition  to  be  true,  the 
inference  from  it  will  not  follow  as  a  legitimate 
•218]  conclusion;  for,  if  we  admit  *that  the 
master  and  mariner  of  a  ship  or  steamboat  are 
liable  to  the  penalty  of  the  act  for  commencing 
their  voyage  from  a  port  in  Maryland  on  Sun- 
day, it  by  no  means  lollows  that  the  appellants 
can  protect  themselves  from  responding  to  the 
owners  of  the  vessel  for  the  damages  suffered  in 
consequence  of  the  nuisance. 

The  law  relating  to  the  observance  of  Sun- 
day defines  a  duty  of  a  citizen  to  the  state,  and 
to  the  state  only.  For  a  breach  of  this  duty 
he  is  liable  to  the  fine  or  penalty  imposed  by 
the  statute,  and  nothing  more.  Courts  of  jus- 
tice have  no  power  to  add  to  this  penalty  the 
loss  of  a  ship,  by  the  tortious  conduct  of  an- 
other, against  whom  the  owner  has  committed 
no  offense.  It  is  true,  that  in  England,  after 
the  statute  of  29 — ch.  2d,  forbidding  labor  on 
the  Lord's  day,  they  have,  by  a  course  of  deci- 
sion perhaps  too  obsequiously  followed  in  this 
oountry,  undertaken  to  add  to  the  penalty,  by 
declaring  void,  contracts  made  on  that  day ;  but 
this  was  only  in  case  of  executory  contracts, 
which  the  courts  were  invoked  to  execute.  It  is 
true,  that  cases  may  be  found  in  the  state  of 
Massachusetts  (see  10  Met.  363,  and  4  Cush. 
322),  which,  on  a  superficial  view,  might  seem 
to  favor  this  doctrine  of  set-ofl'  in  cases  of  tort. 
But  those  decisions  depend  on  the  peculiar  leg- 
islation and  customs  of  that  state,  more  than 
on  any  general  principles  of  justice  or  law.  See 
the  case  of  Woodman  v.  Hubhard,  5  Fost.  67. 

We  would  refer,  also,  to  a  case  very  similar 
in  its  circumstances  to  the  present,  in  the  su- 
preme court  of  Pennsylvania,  in  which  this  sub- 
Ject  is  very  fully  examined  by  the  learned  Chief 
Tustice  of  that  court;  and  we  concur  in  his  con- 
elusion  :  "That  we  should  work  a  confusion  of 
relations,  and  lend  a  very  doubtful  assistance 
to  morality,  if  we  should  allow  one  offender 
agraiinst  the  law,  to  the  injury  of  another,  to  set 
off  against  the  plaintiff  that  he,  too,  is  a  public 
offender."    See  Mohney  v.  Cook,  26  Pa.  342. 

We  do  not  feel  justified,  therefore,  on  any 

grineiples  of  justice,  equity,  or  of  public  policy, 
1  inflicting  an  additional  penalty  of  $7,000  on 
the  lebelants,  by  way  of  set-off,  because  their 
210*]  servants  may  have  been  subject  •to  a 
penalty  of  twenty  shillings  each,  for  breach  of 
the  statute. 

Moreover,  the  steamboat  in  this  case  was  sail- 
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ing  on  a  public  river,  within  the  ebb  and  flow 
of  the  tide;  she  had  a  coasting  license,  and  was 
proceeding  from  a  port  in  one  state  to  a  port  in 
another.  Has  it  ever  been  deciaed  that  a  vessel 
leaving  a  port  on  Sunday  infringes  the  state 
laws  with  regard  to  the  observance  of  that  day! 

We  have  shown,  in  an  opinion  delivered  at 
this  term,  that  in  other  Christian  countries, 
where  the  obsen^ance  of  Sundays  and  other  hol- 
idays is  enforced  by  both  church  and  state,  the 
sailing  of  vessels  engaged  in  commerce,  and 
even  their  lading  and  unlading,  were  classed 
among  the  works  of  ne(5essity,  which  are  ex- 
cepted from  the  operation  of  such  laws.  Hiis 
may  be  said  to  be  confirmed  by  the  usage  of  all 
nations,  so  far,  at  least,  as  it  concerns  coni- 
inencing  a  voyage  on  that  day.  Vessels  en- 
gaged in  commerce  on  the  sea  must  take  the  ad- 
vantage of  favorable  winds  and  weather ;  and  it 
is  well  known  that  sailors  (for  peculiar  reasons 
of  their  own)  give  a  preference  to  that  day  of 
the  week  over  all  others  for  commencing  a  voy- 
age. 

In  the  case  of  Ulary  v.  The  Waahington, 
Crabbe,  208,  where  a  sailor  justified  his  depart- 
ure from  a  ship  in  port,  because  he  was  com- 
Selled  to  work  on  Sunday,  Judge  Hopkinson 
ecided,  "that,  by  the  maritime  law,  sailors 
could  not  refuse  to  work  on  Sunday — ^the  nature 
of  the  service  requires  that  they  should  do  so." 

We  have  thus  disposed  of  the  questions  of  law 
raised  in  this  case,  and  concur  with  the  district 
and  circuit  court  in  their  decision  of  them. 

Some  objections  have  been  urged  to  the  assess- 
ment of  damages,  and  their  amount. 

On  this  subject  there  was  much  contradictory 
testimony,  as  usually  happens  when  experts  are 
examined  as  to  matters  of  professional  opinion. 
The  judees  of  the  courts  where  this  question 
was  tried  can  better  judge  of  the  relative  value 
of  such  confiictinff  testimony,  fronk  their  knowl- 
edge of  places  and  persons,  and  they  may  exam- 
ine witnesses  ore  tenus,  if  they  see  fit. 

♦There  was  evidence  to  support  the  [•220 
decree;  and  we  can  see  no  manifest  error  into 
which  the  court  below  has  fallen,  ./^pellants 
oueht  not  to  expect  that  this  court  will  reverse 
a  decree,  merely  upon  a  doubt  created  by  eon- 
fiicting  testimony. 

The  judgment  of  the  Oirouit  Court  is  affirmed^ 

iOith  008t8, 


.JOSEPH    PENNOCK    Snd    Nathan    F.  Harti 

Appte^ 

V. 

GEORGE  S.  COE,  Trustee  of  the  Clevdand, 
Zanesville,  &  Cincinnati  Railroad  Oow 

(See  8.  C  23  How.  117-182.) 

Mortgage  on  after-acquired  property  of  roslrood, 
when  valid — when  it  attach^ — right  of  mort- 
gagee— %8  prior  to  that  of  creditors^  whem— 
rights  of  bondholders — oofistruction  of  ehat' 
ter. 

The  after-acquired  rolling  stock  of  a  rallroid 

NoTM. — The  lien  of  a  mortgage  an  ofter-eicqMirei 
property.  .  ^         .  ^,.  -. 

At  common  law  nothing  can  be  mortsaged  tost 
does  not  belong  to  the  mortgagor  at  the  time  whtfi 
the  mortgage  is  made.  Pierce  v.  Emery,  82  N.  B. 
484. 

Where  a  railroad  company  executfid  a  m< 
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PsniiacK  V.  Cot 


r  prloelple  of  rqahj  tliat 

Whenever  a  paitj  under  1b kcs.  bj  deed  or  mort- 
K«ee,  to  grant  piopcrtjr.  re«l  or  pergonil,  <■  pra- 
lenti,  whTcU  does  not  tielone  to  him  or  baa  oo  ei- 


■iKlnff  the  eicrntion  :  or.  on  a  reCnxul 
K'  havlnjr  become  forfeited,  compel  i 
and  sallBfactlon  of  the  bond  debt,  sn  ai 


lint  the  principle  hap  no  application  to  a  rage 
where  the  morlBagor  does  not  undertake  to  grant, 
(■  vrattKll,  property  ot  the  company  not  belonglnj! 
to  11,  or  not  Id  eilatence  at  the  date  of  the  morl 

tht  parties"  of  "the 'first  pai-'t,  rncludlng'lmn  "i 
BUil  equipment!,  procured  or  to  be  procured,"  e 
tbe  law  will  permit  the  (rant  or  conveyance 
tike  effect  upon   tbe  property  when   It  la  hroii 

■_..   ._. __j  i_i .      jii^  grantor,   In  : 

t.  founded  on  a  gi 


Olment  oi  ...   .„.  _. 

•Dd  TRiuaMe  CDualderatlon. 

It  the  company,  after  having  received  the  mi. 
upon  the  bondi  and  given  tbe  mortgage  aecui 
bad  undertaken  to  divert  Ihe  fund  from  iht  j 
poae  to  wblcb  It  wag  devoted,  namely  :  the  conal 
tlon  of  the  road  and  Ita  equipmenl.  and  upon  w) 


■Ity, 


tbe  security  mainly  dependM.,  a  •.-^^,  ui  iniunj 
would  have  Interpoaed,  and  enforced  a  Bpeelflc  per- 
formance :  one  of  the  covenants  being,  tbut  fie 
money  abould  be  fallbfully  applied  to  tbe  building 
and  equipment  ot  tbe  road. 

Or  If,  after  tbe  road  wa 

company    had    undertaken    ._    _.  _.  _    ._ 

ilock  from  the  use  of  the  road,  a  like  interpoaltlon 
might  hare  been  Invoked,  Id  order  to  protect  the 
security  of  the  bondboldera. 

And  U  ■  coort  of  equity  would  that  have  com- 
pelled a  apeclfle  performance  of  tbe  contract  It 
would  aanctlon  tbe  voluntary  performance  of  It  by 
the  parties  themselvea,  and  give  effect  to  tbe  secu- 
rity as  soon  &B  the  property  Is  brought  Into  eilat- 

Tbe  mnrtcage  attached  to  tbe  future  acqulsItloES, 
"  >  tine  tbey  came  Into 


r  tbe  road  was  put  li 


a  It,  from  t 


_  .  _  „f  being  _   

tbe  bondholders  of  prior  date,  tbey  present  tbe  bd- 
perlor  equity  to  have  the  property  m  queatlon  r~ 
piled  to  tbe  dlicbarge  of  the  bonda. 

If  tbe  property  covered  by  tbe  mortgage  ci 
■titutea  a  land  more  than  autlfclent  to  pay  their  i 
mands,   the  court  may  compel   tbe  prior   eneu 


qultable  InterpoaKlon  (or  delay,  and  to  binder  and 
lefeat  the  execution,   permit  a  sale  of  the  rolllni 
ntock  snraclent  to  aalfatj  It. 
But  If  tbe  whole  of  tbr 

of  tbe  judginent  creditor 
faction  of  their  debia,  coiim 
equity  of  the  bondholders,  i 

111  to  the  f"r 


e  him  an  Inequitable  preference, 
superior  equity  of  the  lioDdhuldrra 
rlgagc,  which  possesses  the  prior 

Power  under  the  charter  to  construct  the  r^na 
from    Hudson   to   Mlllersbur. 

borrow   money   and   pledge 

pose,  la  to  he  found  In  the  charter. 

Argued  Jan.  SI,  1860.     Decided  Feb.  tO,  18G0. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Sta.teB  for  the  Northern  District  of  Ohio. 

The  bill  in  this  case  was  Gled  in  the  court 
b«tovr,  bj  tbe  appellee,  mortgagee  of  the  road 
□f  tbe  railroad  eompanj,  in  trust  for  securing 
the  pajtnent  of  its  bonds,  to  enjoin  the  execu- 
tion of  a  judgment  recovered  at  law  agninat 
the  company  by  the  appellants.  The  said  court 
having  entered  a  decree  granting  the  injunction 
as  prayed,  the  respondents  took  an  appeal  to 
this  court. 

A  further  itatement  of  the  ea<«  appears  in 
the  opinion  of  the  court. 

lieaara.  SpKoIdlnB  ft  Paraoaa  and  E.  K. 
BtaBtott,  for  the  appellants: 

First.  It  is  insisted,  on  the  part  of  the  appel- 
lants, that  so  much  of  the  indenture  made  be- 
tween the  Akr<Hi  branch  of  the  Cleveland  ft 
Pittsburgh   Railroad   Company   and   George   S. 


gagora.     Barnard  v.  Norwich,  etc,  E.  Co.  14  Bank. 
Reg,  469. 

A  similar  mortgage  was  held  to  Include  rolllne 
stock :  PuUan  v,  Cincinnati  R.  Co.  4  BIsa,  3S  :  and 
•named  In  mortage,  cars,  engines 


ery  In  ailstence  at  time  of  torecl9aur«. 
I,  B5  D.  8,  JO. 


,     „a  maehlier^ 

■  Bhaw  V,  BUI,  l_    _     ..  _. 

Where  no  rule  of  law  Is  Infringed,  and  the  rigbta 
of  third  persons  are  not  prejadlceit.  courts  of  cqalty 
will.  In  proper  cases,  give  effect  to  mortgages  of 
subsequently   scqalred   property.      Beall    T,    White, 

■  64    U.   S.   3B2. 

Where  a  contract  provide*  that 
shall  be  property  of  person   fucniahlng   them, 

paid  for.  Ills  claim  Is  prior  to  tbe  Hen  of  a  i 

gage  covering  after- acquired  property,      Fosdlck  *. 
Schall.  sa  U.  S.  235 ;  Fosdick  *.  Car  Co.  69  U.  8. 


till 


'u'^a'l"t 
ad  to  an 

B,  V.  Cowdrsy.78  D.  8.  (11  Wall.;  489. 

A  railway  mortfage^eipteBsed^lo_coTer  after-ae- 

1   properi 
iw  Orleai 


qnltad  property,  ahould  not  be  allowed 

-  lien  given  upon  ihe  purchase  of  aucb  pi 


essential 


foi  tbe  price  thereof.  United  States  T,  Nei 
R.  Co.  T9  U.  B.   {\-i  Wall.)  362. 
A  mortgage  on  a  crop 


time  operate  ss  a  mortgage,  but  atter  the  seed 
•own  and  tbe  crop  grown,  the  mortgage  lien  i 
tacbes.  Butt  v.  Bllett,  88  U.  8.  (16  Wall.)  54 
ATg  Ellett  T.  Butt,  1  Wooda,  "■ ' 


I  general  mortgage  of  a  railroad  as  parcel  thereof. 
ralhotm  V.  Paducab,  etc..  E.  Co,  S  Cent.  L.  J.  66: 

d  Reporter.  3S5. 

Lands   auhse<iuen(ly  a 
to  the  operation  of  the  r.    _.  _    __.  , 
lion  under  Bucb  a  mortgage.  They  al 
described  with  reaBonable  cerUlnly  to  be  Included. 
Calhoun  v.  PBdnceh.  etc.,  R.  Co.  >upra. 

Claims,  for  right  of  way  acquired  by  a  railroad 
after  It  has  executed  a  mortgage,  are  subject  to  tbe 
prior  rights  of  mortgagees,     Baylls  v.  L«  Fayette, 


Butt  T.   eilett,  88  U. 

.  . ett  T.  Butt,  1  Wooda,  in. 

A    tallroad  mortgage  covering   all   aubaequentl; 
r,  was  held  to  Inclnde  a  railroad 


i  Rep 


mortgagor,     Brett  v.'  Carter,  2  Ixiw. 
See,  oUo,  note  to  D  L.  B.  A.  140, 


put  Into  the  sht^  by  tb* 
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Coe,  trustee,  on  the  Ist  day  of  April,  1852,  as 
purports  to  put  in  pledge  or  mortgage  "future 
acquisitions/'  is  inoperative  and  void. 

Yelverton  v.  Yelvertan,  Cro.  Eliz.  401  ,*  4  Com. 
Dig.  310,  Grant,  D.;  Mogg  v.  Baker,  3  Mees.  & 
W.  196;  Jones  v.  Richardson,  10  Met.  481; 
Moody  V.  Wright,  13  Met.  17;  Otis  v.  Sill,  S 
Barb.  102;  Rose  v.  Sevan,  10  Md.  466. 

Second.  The  indenture  of  April  1,  1852,  is 
void  for  imcertainty  as  to  the  nature  and  ex- 
tent of  the  grant. 

It  purports  to  convey  "all  the  foregoing,  pres- 
ent, and  future  to-be-acquired  property  oi  the 
said  party  of  the  first  part."  *' Dolus  versatua 
in  generalihus,** 

Doddington's  Case,  2  Co.  32. 

"A  grant  shall  be  void  if  it  be  totally  un- 
certain ;  as,  if  a  man  grant  as  many  trees  as  can 
be  spared  in  his  manor." 

4  Com.  Dig.  317;  Grant,  E.  14. 

In  the  case  at  bar  it  will  appear  that  the 

grantors  reserve  to  themselves  the  right  to  "sell, 
ypothecate,  or  otherwise  dispose  of"  any  bonds 
or  other  property  of  the  company  not  necessary 
to  be  retained  for  their  railroad,  nor  required 
for  the  construction  or  convenient  use  of  their 
road. 

U.  8,  ▼.  King,  3  How.  773;  Doe,  ex  dem. 
Bolley,  V.  Curtis,  3  How.  Miss.  230;  Proctor  v. 
Pool,  4  Dev.  370;  Worthington  v.  Eylyer,  4 
Mass.  196;  Bullock  v.  Williams,  16  Pick.  33; 
Winslow  V.  Merchants*  Ins.  Co,  4  Met.  306. 

Third.  The  indenture  of  April  1,  1852,  so  far 
as  the  same  purports  to  be  a  mortgage  of  the 
personal  property,  is  fraudulent  and  void  as 
against  judgment  creditors,  for  the  reason  that 
it  provides  for  a  continuing  possessicm  in  the 
hands  of  the  mortgagors,  with  power  to  sell  and 
dispose  of  the  property  at  their  own  discretion. 

Diwer  v.  McLaughlin,  2  Wend.  596;  Paget 
T.  Perchard,  1  Esp.  206. 

Fourth.  The  railroad  company  had  no  author- 
ity as  a  corporate  body  to  make  a  railway  from 
"Hudson  to  Millersburg,"  and  as  a  necessary 
consequence,  had  no  power  to  borrow  money  for 
that  purpose.  The  cnarter  only  authorized  the 
construction  of  a  railroad  from  Hudson  in  Sum- 
mit coimty,  to  Wooster,  in  Wayne  county,  or 
some  other  point  in  the  Ohio  &  Pennsylvania 
Railroad  between  Massillon  and  Wooster. 

See  Ohio  Local  Laws,  vol.  xlix.  p.  468. 

"Corporate  powers  are  never  to  be  created  by 
implication,  nor  extended  by  construction." 

Penn,  R.  Oo,  v.  The  Canal  Commissioners,  21 
Pa.  9;  Stormfeltz  v.  The  Manor  Turnpike  Co. 
13  Penn.  555;  East  Anglian  R,  Co.  v.  Eastern 
Counties  R.  Co.  7  Eng.  L.  and  Eq.  605;  Act 
Regulating  Railroad  Mortgages  in  Ohio,  Swan's 
Rev.  Stat.  241;  Colman  v.  The  Eastern  Coun- 
ties R,  Co.  4  Eng.  R.  Cas.  382;  Perrine  v.  Ches. 
d  Del.  Can.  Co.  9  How.  172;  Inhab.  of  Spring- 
field V.  Conn.  Riv.  R.  Co.  4  Cush.  63;  Logan  v. 
Barl  of  Oourtoum,  13  Beav.  22;  Oreen  v.  Sey- 
mour, 3  Sandf.  Ch.  285;  The  Penn.  etc.  Co.  v. 
Dandridge,  8  Gill  &  J.  248. 

"Notes  given  by  a  corporation  in  violation  of 
law  are  void." 

Mr.  Justice  McLean,  in  Root  v.  Qodard,  3 
McLean  102;  McQintry  v.  Reeves,  10  Ala.  137; 
Commonwealth  v.  The  Erie  d  N.  R.  Co.  27  Pa. 
839;  Pea/vey  t.  The  Calais  R.  Co.  30  Me.  498. 
438 


''A  right  cannot  be  daimed  by  a  corporation 
under  ambiguous  terms." 

Justice  McLean  in  Charles  River  Bridge  Case, 
11  Pet.  559. 

Fifth.  The  complainant  does  not  show  him- 
self entitled  to  call  upon  a  court  of  equity,  '*to 
stav  the  hand"  of  the  judgment  creditors  of  the 
railroad  company. 

When  complainant  has  full  and  adequate 
remedy  at  law,  equi^  will  not  interfere. 

2  How.  383;  3  J.  J.  Marsh.  274;  Waterman'i 
Eden,  Inj.  69. 

Sixth.  The  appellants  are  judgment  creditors 
of  the  R.  Co.,  and  are  seeking  satisfaction  of 
their  judgment  by  a  proceeding  at  law.  The 
equitable  relations  between  them  and  other 
bondholders  are  not  properly  before  the  court 
for  adjudication.  The  great  question  to  be  met 
nnd  decided  is  this: 

Can  the  rolling  stock  of  a  railroad  company 
be  seized  and  sold  on  execution? 

Seventh.  The  railroad  company  had  the  pos- 
session and  legal  ownership  of  the  chattels  lev- 
ied on,  and  a  legal  title  and  interest  in  them 
that  might  be  soid  on  execution. 

Watson,  Sher.  182;  Todd's  Pr.  1003,  Oth  ed.; 
1  Archb.  Pr.  584;  Bac.  Abr.  Execution,  ch.  4; 
Srodes  v.  Caven,  3  Watts,  258;  Story,  Bail,  f 
350. 

Mr.  W.  8.  C.  Otis,  for  appellees: 

1.  The  act  of  February  19,  1851,  conferred 
upon  such  persons  as  may  have  subscribed  to 
the  stock  of  the  Akron  branch,  the  franchise  ot 
l)eing  and  acting  as  a  corporation,  with  power 
to  construct  a  railroad  within  the  limits  speci- 
fied within  the  said  act,  to  borrow  money  for 
such  purpose,  and  to  mortgage  "all  or  any  part 
of  the  said  railroad,  or  of  any  other  real  or 
personal  property  belonging  to  said  company,  or 
of  any  portion  of  the  tolls  and  revenue  of  add 
company  which  may  thereafter  accrue,  for  the 
purpose  of  raising  money  to  construct  said  rail- 
road, or  to  pay  debts  incurred  in  the  oonstme* 
tion  thereof." 

The  counsel  examined  this  act  at  length,  and 
cited  the  following  authorities: 

Ang.  &,  Ames  Oorp.  {§  76,  77,  78;  Queen  v. 
Poor  Law  Commissioner,  6  Adol.  ft  E.  68;  Oer- 
don  V.  Preston,  1  Watts,  385;  Union  Bank  v. 
Jacobs,  6  Humph.  516;  Rex  v.  Loxdale,  1  Burr. 
447;  act  regulating  R.  Cos.  Feb.  11,  1848;  act 
to  provide  for  the  creation  and  regrulation  of 
incorporated  companies  within  the  state  of  Ohio» 
May  1,  1852. 

2.  The  act  of  February  19,  1851,  oonferred 
upon  the  company  power  to  construct  their 
road  south  of  the  Ohio  &.  Pennsylvania  R.  K, 
and  to  connect  the  same  with  any  railroad  run- 
ning in  the  direction  of  Columbus. 

See  Bellville,  etc.  R.  Co.  ▼.  Qregory,  15  111. 
20. 

3.  Neither  the  right  of  way,  roadbed,  super- 
structure, nor  the  machinery  and  cars  upon  the 
road  for  tran«tport4ition,  nor  the  repair  of  the 
track,  are  subject  to  levy  and  sale  upon  judg- 
ment and  execution,  irrespective  of  the  lien  cre- 
ated by  the  mortgages  to  Coe. 

This  proposition,  so  far  as  it  relates  to  the 
right  of  way,  roadbed,  and  superstructure,  will 
not  be  controverted.  It  rest»  upon  too  solid 
a  foundation  of  reason  and  authority  to  admit 
it. 

64  V.  & 


1850. 
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Ttppete  T.  Walker,  4  Ummm.  595,  507;  Win^ 
Chester  and  Lex,  Turnpike  Co.  ▼.  Vimoni,  5  B. 
Hon.  1;  Maoon  d  WeBtem  R,  Co.  y.  Parker,  0 
Oa.  377;  Ammant  v.  The  itew  Alex,  and  Pitte- 
^urgh  Turnpike  Co.  13  8.  ft  R.  210;  Leedam  ▼. 
The  Plymouth  H,  Co.  5  WatU  k  8.  265;  The 
SuMquehanna  Can,  Co,  ▼.  Bonham,  0  WatU  k  8. 
27;  Seymour  v.  MUford  d  Chill  Tump.  Co.  10 
O.  R.  477. 

An  examination  into  the  reasons  of  this  ex- 
•emption  of  the  right  of  way,  roadbed,  and  su- 
perstructure from  levy  and  sale,  will  show  that 
they  extend  to  and  embrace  the  machinery  and 
•cars  up<ni  the  road,  as  well  as  the  road  itself. 

4.  The  legislature  intended  that  the  cars  and 
machinery  placed  upon  the  road  should  become 
A  part  of  it»  by  accession,  in  the  same  manner 
and  to  the  same  extent  as  buildings  or  other  im- 
provements annexed  to  land  become  a  part  of 
it,  by  accession. 

Farrar  v.  Staokpole,  6  Me.  154;  Voorhie  y. 
Freeman,  2  Watts  k  8.  116;  Pyle  y.  PennocA;, 
2  Watts  k  8.  390;  Cray  y.  Holdahip,  17  &  ft 
R.  413;  Beaton  v.  FinMey,  12  Pa.  304;  Wine- 
low  Y.  Merohanta*  Ine,  Co.  4  Met.  306,  314; 
Biekop  Y.  Bi9hop,  11  N.  T.  123;  Bnedeker  r. 
Wamng,  12  N.  T.  170;  Morgan  v.  Maaon,  20 
O.  R.  401 ;  Farmer^  Loan  and  Tru9t  Co*  v.  Hen- 
driekeon,  25  Barb.  484. 

Not  only  the  public  convenience,  but  public 
justice,  requires  that  the  machinery  ana  cars 
upon  the  road  should  be  exempt  from  levy  and 
•ale  upon  execution. 

If  the  madiinery  and  ears  placed  upon  the 
road  for  the  purpose  of  transportation  and  the 
repair  of  the  tracks  became  annexed  to  the  road 
as  a  part  of  it  under  the  charter  of  the  eompany, 
then,  as  accessions  to  the  original  subject  of  the 
mortgage  to  Goe,  they  would  be  covered  by  it, 
1>y  the  rule  of  the  common  law. 

Pettingia  y.  Bvane,  5  N.  H.  54;  BotUhworth 
T.  laham,  3  8andf.  448;  Holly  y.  Brown,  14 
Oonn.  254,  265. 

The  power  to  mortgage  the  future  to-be-ao- 
quired  tolls  and  revenues  of  the  company,  car- 
ries with  it,  by  necessary  implication,  the  power 
to  mortgage  the  future  to-be-acquired  equip- 
ment necessary  to  earn  such  toUs  and  revenues. 

It  is  a  fundamental  principle,  that  when  a 
right  is  expressly  given  to  an  individual  or  a 
corporation,  all  powers  necessary  to  the  enjoy- 
ment of  the  right  are  also  given. 

Lea/vitt  y.  Blatohford,  5l3arb.  9;  Morgan  y. 
Maeon,  20  0.  R.  401. 

0.  Tlie  mortgage  to  Ck)e  is  a  Hen  upon  the 
machinery  and  cars  levied  upon,  though  the 
same  were  not  in  existence  at  the  time  said 
mortgage  was  executed,  and  though  the  same 
did  not  become  a  part  of  the  road  by  accession 
when  placed  upon  it. 

It  is  the  general  rule  of  the  common  law  that 
nothing  can  be  mortgaged  which  is  not  in  ex- 
istence and  does  not  belong  to  the  mortgagor 
at  the  time  the  mortgage  is  executed. 

Winalow  v.  Merehanta*  Ina.  Co,  4  Met.  306; 
Vonea  v.  Richardaon,  10    Met.    481;    Lunn  v. 
Thornton,  1  Mon.  Gr.  ft  a  379;  Otia  y.  8iU, 
8  Barb.  102. 

But  these  very  authorities  also  establish  the 
fact  that  this  rule  is  founded  solely  upon  a 
technicality. 
-23  How. 


The  rule  of  the  civil  law  is  the  very  reverse 
of  that  of  the  common  law  in  this  particular. 

1  Domat,  Cush.  ed.  649,  art.  5 ;  650,  art.  7. 

There  is,  therefore,  no  inherent  difficulty  in 
making  a  mortgivge  which  shall  extend  to  after- 
acquired  property,  or  property  not  in  eaae.  And 
courts  of  eaui^  which  are  not  tranuneled  bY 
the  technical  rules  of  the  conmion  law  in  the  ad- 
ministration of  justice,  both  in  England  and  in 
this  country,  uphold  such  mortgages  in  pursu- 
ance of  the  rule  of  the  civil  law,  when  neces- 
sary to  carry  into  effect  the  honest  and  just 
contracts  of  parties,  according  to  their  real  in- 
tentions. 

FOnb.  B.  1  eh.  4, 1  2;  ch.  5,  |  8;  1  Pow.  Mort. 
190;  Coote  Mort.  Law  lib.  Ed.  185;  Noel  v. 
Bewley,  3  Sim.  103;  Metealfa  v.  Arohhiahop  of 
York,  1  Mylne  ft  C.  553;  Langion  v.  Eorton,  1 
Hare,  549;  Matter  of  Howe,  1  Paige,  125,  129; 
White  Y.  Carpenter,  2  Paijoe,  217,  266;  Abbott 
Y.  Goodwin,  20  Me.  408;  Forman  v.  Proctor,  9 
B.  Mon.  124;  Jeneke  y.  Goffe,  1  R.  L  511;  Field 
Y.  The  Moiyor  of  N.  7.  6  N.  T.  179, 186;  MiUOieU 
Y.  Winalow,  2  Stoiy,  630;  8tory,  Eq.  Jnr.  if 
1040,  10406,  1055. 

On  page  644  of  the  case  of  JTOoMl  y.  Wina- 
low, above  cited,  Judge  Story  states  the  rule  to 
be  'that  wherever  the  partiss  by  their  contra^ 
intended  to  create  a  poeitiYe  lien  or  eharge, 
either  upon  real  or  upon  personal  proper^, 
whether  then  owned  by  the  assignor  or  con- 
tractor  or  not,  or  if  personal  prop^ty,  whether 
it  is  then  in  being  or  not,  it  attadies  in  equity 
as  a  lien  or  diaige  upon  the  particular  prop- 
erly, as  soon  as  the  assignor  contractor  ac- 
quires a  title  thereto  against  the  latter,  and  all 
persons  asserting  a  claim  thereto  under  him, 
either  Yoluntarify  or  with  notice,  or  in  bank- 
ruptcY.* 

And  the  particular  Question  raised  in  this 
case  has  been  determined  in  the  following  cases : 

WilUnk  Y.  The  Morria  Can.  Co.  3  Ghreen  Ch. 
377;  Pierce  y.  Emery,  32  N.  H.  484;  Beymour 
Y.  Canandaigua  and  Niagara  FaUa  R.  Co.  25 
Barb.  286;  Farmera*  Loan  d  Truat  Co.  v.  Hen' 
driokaon,  25  Barb.  484;  Phillipa  v.  Winalow,  2 
Weekly  Law  Gazette,  4;  8.  C.  reported  in  full, 
18  B.  Mon.  431;  Redf.  Railw,  590,  and  note; 
Ludlow  Y.  Hurd,  Superior  Court  of  Cinoinmati, 
6  Am.  Law  B/eg.  493. 

I  also  refer  to  the  opinion  of  Judge  McLean 
pronounced  in  the  case  at  bar,  in  the  circuit 
court,  reported  in  Coe  y.  Pennock,  6  Am.  Law 
Reg.  27. 

6.  There  is  no  want  of  certainty  in  the  na- 
ture and  extent  of  the  ffrant.  The  deeds  from 
the  company  to  Coe  clearly  define,  not  <mly 
the  nature  and  extent  of  the  grant,  but  the  ob* 
jects  upon  which  the  grant  operate*. 

It  is  sufficient  in  law,  if  the  thing  granted  be 
so  described  that  it  can  be  distinguished  from 
all  other  things  of  the  same  kind,  even  though 
resort  must  l^  had  to  extrinsic  circumstances 
or  parol  proof  to  identify  it. 

Blake  y.  Doherty,  5  Wheat.  359;  Boardman 
Y.  Leaaeea  of  Reed,  6  Pet.  328;  MoCheaney'a 
Leaaee  v.  Wainwright,  5  Ohio,  452 ;  Eggleaton  v. 
Bradford,  10  Ohio,  312;  La%Drenoe  v.  Evarta,  7 
Ohio  St.  194;  Harding  v.  Cobum,  12  Met  333; 
Morae  y.  Pike,  15  N.  H.  529;  Burditt  y.  Hunt, 
25  Me.  419;  Wolfe  v.  Dorr,  24  Me.  104;  Barry 
Y.  Bennett,  7  Met  854;  Winalow  r.  Merohanta^ 
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Ins.  Co.  4  Met.  306;  Belknap  v.  Wendell,  1  Fo8t. 
175;  Dunning  v.  Stearns,  9  Barb.  630. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  northern 
district  of  Ohio. 

The  bill  was  filed  in  the  court  below  by  Coe, 
mortgaveo  of  the  road  of  the  railroad  company, 
in  trust,  for  securing  the  payment  of  its  bonds, 
to  enjoin  tlie  execution  of  a  judgment  recovered 
at  law  against  the  company,  by  Pennock  and 
Hart,  two  of  the  defendants. 

Tlie  facts  of  the  case  are  these:  The  Cleve- 
land, Znnesville,,  &  Cincinnati  Railroad  Co.  cre- 
ated a  body  politic  and  corporate  by  the  laws 
of  Ohio,  to  make  a  railroad  between  certain 
termini  in  that  state,  in  pursuance  of  authority 
conferred  by  law,  issued  bonds  to  the  amoimt 
of  $500,000,  payable  ten  years  from  date,  with  in- 
terest at  the  rate  of  seven  per  cent,  payable  semi- 
annually, on  the  first  day  of  April  and  October 
in  each  year,  and,  to  secure  the  payment  of  the 
same,  executed  a  mortgage  of  the  railroad  and 
its  equipments  to  the  complainant,  in  trusts  for 
the  bondholders,  the  description  of  which  is 
125*]  'in  the  words  following:  "All  the  pres- 
ent and  future  to-be-acquired  property  of  the 
parties  of  the  first  part;  that  is  to  say,  their 
road,  made  or  to  be  made,  including  the  right  of 
way,  and  the  land  occupied  thereby,  together 
with  the  superstructure  and  tracts  thereon,  and 
all  rails  and  other  materials  used  therein,  or 
procured  therefor,  with  the  above- described 
bonds,  or  the  money  obtained  therefor,  bridges, 
viaducts,  culverts,  fences,  depots,  grounds,  and 
buildings  thereon,  engines,  tenders,  cars,  tools, 
machinery,  materials,  contracts,  and  all  other 
personal  property,  right  thereto,  or  interest 
therein,  together  with  the  tolls,  rents,  or  in- 
come, to  be  had  or  levied  therefrom,  and  all 
franchises,  rights,  and  privileges,  of  the  par- 
ties of  the  first  part,  in,  to,  or  concerning  the 
same."  At  the  time  of  the  issuing  of  these 
bonds,  and  the  execution  of  the  moilgage,  the 
railroad  was  in  the  course  of  construction,  but 
only  a  small  portion  of  it  finished.  It  was 
constructed  and  equipped  almost  entirely  by 
means  of  the  funds  raised  from  these  bonds,  to- 
cether  with  a  second  issue  to  the  amount  of 
$700,000.  The  road  cost  upwards  of  $1,600,000. 
The  stock  subscribed  and  paid  in  amounted  only 
to  some  $369,000. 

The  mortgage  securing  the  pa3rment  of  the 
second  issue  bears  date  the  Ist  of  November, 
1854,  and  was  made  to  one  George  Mygatt,  in 
trust  for  the  bondholders,  and  the  property  de- 
scribed in  and  covered  by  it  is  the  same  as  that 
described  in  the  first  mortgage.  The  road  was 
finished  to  Millersburg,  its  present  terminus 
south,  in  May,  1854,  and  the  whole  of  the  roll- 
ing stock  was  placed  on  it  previous  to  the  date 
of  the  second  mortgage.  This  stock  was  pur- 
chased and  placed  on  the  road  from  time  to 
time,  as  the  locomotives  and  cars  were  needed 
in  the  progress  of  its  construction. 

The  mortgage  to  the  complainant  contained 
a  covenant,  on  the  part  of  the  company,  that 
the  money  borrowed  for  the  construction  and 
Muipment  of  the  road  should  be  faithfully  ap- 
plied to  that  object,  and  that  the  ircNrk  should 
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be  carried  on  with  due  diligence  until  the  same 
should  be  finished. 

In  case  of  default  in  the  payment  of  the  prin- 
cipal or  interest  of  the  bonds,  the  trustee  wa» 
empowered  to  enter  upon  and  take  possession 
of  the  road,  or,  at  the  election  of  a  moiety 
*of  the  bondholders,  to  sell  the  same  at  [*126 
public  auction,  and  apply  the  proceeds  to  the 
payment  of  the  bonds. 

Tlie  defendants;  Pennock  and  Hart,  being  the 
holders  of  sixteen  of  the  bonds  issued  imder  the 
second  mortgage,  recovered  a  judgment  on  the 
same  May,  1856,  against  the  railroad  company, 
issued  execution,  and  levied  on  a  portion  of  the 
rolling  stock  of  the  road,  and  caused  the  same 
to  be  advertised  for  sale. 

This  bill  was  filed  to  enjoin  the  sale,  and  a 
decree  was  rendered  perpetually  enjoining  it  in 
the  court  below,  which  is  now  before  us  on  ap- 
peal. 

The  first  two  CTOunds  of  objection  taken  to 
this  decree  may  be  considered  together.  They 
are :  ( 1 )  That  the  mortgage  to  the  trustee  of  the 
Ist  April,  1852,  is  void  or  inoperative,  as  re- 
spects the  locomotives  and  cars  which  were  lev- 
ied on  under  the  execution  of  the  defendants, 
inasmuch  as  they  were  not  in  existence  at  the 
date  of  it,  but  were  constructed  and  placed  on 
the  road  afterwards,  being  subsequently  ac- 
quired property  of  the  company;  and  (2)  that 
the  mortgage  is  void,  on  the  ground  of  uncer- 
tainty as  to  the  property  described  or  attempted 
to  be  described  therein  and  conveyed  to  the 
mortgagee.  The  description  begins  by  convey- 
ing '^all  the  following  present  and  future  ac- 
quired property  of  the  said  parties  of  the  first 
part;"  and  after  specifying  the  road  and  the 
several  parts  of  it,  together  with  the  rolling 
stock,  there  is  added,  "and  all  other  personal 

?roperty,  right  thereto,  and  interest  Uierein.'* 
his  clause,  probably,  from  the  connection  in 
which  it  is  found,  was  intended  to  rcier  to 
property  appurtenant  to  the  road,  and  onployed 
in  its  operation,  and  which  had  not  been  enu- 
merated; and  if  so,  the  better  opinion,  perhaps, 
is  that  it  would  be  bound  by  the  mortgage  even 
as  against  judgment  creditors. 

But  it  is  unimportant  to  ezpreaa  aaj  opinioD 
upon  the  question,  as  the  property  in  this  case 
(the  locomotives  and  cars)  levied  on  are  articles 
specifically  enumerated;  and  the  only  uncer- 
tainty existing  in  respect  to  them  arises  out  of 
their  nonexistence  at  the  date  of  the  mortgage. 
An  imcertainty  of  this  character  need  not  oe 
separately  examined,  as  it  will  be  *re-  [*12T 
solved  by  a  consideration  of  the  first  question, 
which  is,  whether  or  not  the  after-acquired  roll- 
ing stock  of  the  company  placed  upon  the  road 
attaches,  in  equity,  to  the  mortgage,  if  within 
the  description,  from  the  time  it  is  placed  tiiers, 
so  as  to  protect  it  against  the  judgment  credit- 
ors of  the  railroad  company. 

If  we  are  at  liberty  to  determine  this  ques- 
tion by  the  terms  and  clear  intent  of  the  agree- 
ment of  the  parties,  it  will  be  found  a  very 
plain  one.  The  company  have  agreed  witii  the 
bondholders  (for  the  mortgagee  represents 
them),  that  if  they  will  advance  their  money 
to  build  the  road,  and  equip  it,  the  road  and 
equipments  thus  constructed,  and  as  fast  as 
constructed,  shall  be  pled^  as  a  security  for 
the  loan.    This   is   the   simple  oontraet,  when 
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itripped  of  form  and  verbiage;  and  In  order  to 
sarrv'  out  this  intent  most  enectually,  and  with 
IS  little  hazard  as  possible  to  the  lender,  the 
company  spocially  stipulate  that  the  money  thus 
>orrowed  shall  be  faithfully  applied  in  the 
*onst ruction  and  equipment  of  tne  road.  And 
in  further  fulfilment  of  the  intent,  the  com- 
pany agree  that  in  case  of  default  in  the  pay- 
ment of  principal  or  interest,  the  bondholders 
may  enter  upon  and  take  possession  of  the  road, 
uid  run  it  themselves,  by  their  agents,  apply- 
ing the  net  proceeds  to  the  payment  of  the  debt. 

The  bondholders  have  fulfilled  tlieir  part  of 
the  agreement — they  have  advanced  the  money 
on  the  faith  of  the  security;  the  company  have 
alao  fulfilled  theirs — ^they  have  made  the  road 
and  equipped  it;  it  has  been  partially  in  opera- 
tion since  January,  1852,  and  in  operation  upon 
the  whole  line  since  May,  1854.  The  road, 
therefore,  as  described  in  the  mortgage,  from 
Hudson  to  Millersburg.  and  which  was  in  the 
course  of  construction  at  the  date  of  the  instru- 
ment, has  been  finished,  and  the  rolling  stock, 
locomotives,  tenders,  and  cars  also  described  in 
it,  and  which  were  to  be  afterwards  acquired, 
have  been  brought  into  existence,  and  placed 
upon  it — all  in  conformity  with  the  agreement 
of  the  parties;  and  the  question  is,  whether 
there  is  any  rule  of  law  or  principle  of  equity 
that  denies  effect  to  such  an  agreement. 

The  main  argument  urged  against  it  is  found- 
1S8*]  ed  upon  the  'maxim,  that  "a  person  can- 
not grant  a  thing  which  he  has  not:"  tile  non 
hahet,  nan  dat;  and  many  authorities  are  re- 
ferred to  at  law  to  prove  the  proposition,  and 
many  more  might  have  been  added  from  cases 
in  equity,  for  equity  no  more  than  law  can  deny 
it.  Tlie  thing  itself  is  an  impossibility.  It 
may,  at  once,  therefore,  be  admitted,  whenever 
a  party  undertakes,  by  deed  or  mortgage,  to 
grant  property,  real  or  personal,  in  prcBsenti, 
which  does  not  belong  to  him  or  has  no  exist- 
ence, the  deed  or  mortgage,  as  the  case  may  be, 
b  inoperative  and  void,  and  this  either  in  a 
eourt  of  law  or  equity. 

But  the  prindple  naa  no  application  to  the 
ease  before  us.  The  mortgage  nere  does  not  un- 
dertake to  grants  in  pr<E9enti,  property  of  the 
company  not  belonging  to  them  or  not  in  exist- 
ence at  the  date  of  it,  but  carefully  distin- 
ffuishes  between  present  property  and  that  to 
be  aiterwards  acquired.  JPortions  of  the  road 
had  been  aequir^  and  finished,  and  were  in 
operation,  when  the  mortgage  was  given,  upon 
whidi  it  is  conceded  it  took  effect;  other  por- 
tions were  acquired  afterwards,  and  especially 
the  iron  and  other  fixtures,  besides  the  greater 
part  of  the  rolling  stock. 

llie  terms  of  the  grant  or  conveyance  are: 
''all  present  and  future  to-be-acquired  property 
of  the  parties  of  the  first  part;"  that  is  to  say, 
"their  road,  made  or  to  b^  made,  and  all  rails 
and  other  materials,  etc,  including  iron  rails 
and  equipments,  procured  or  to  be  procured," 
ete.  We  have  no  occasion,  therefore,  of  calling 
in  question,  much  less  denying,  the  soundness  of 
the  maxim,  so  strongly  urged  against  the  effect 
of  the  mortgage  upon  the  property  in  question, 
as  its  force  and  operation  depend  upon  a  differ- 
ent state  of  facts,  and  to  which  different  prin- 
eiples  are  applicable.  The  inquiry  here  is,  not 
wnether  a  person  ean  grant  in  prmsenti  property 
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not  belonging  to  him,  and  not  in  existence,  but 
whether  Uie  law  will  permit  the  grant  or  con- 
veyance to  take  effect  upon  the  property  when 
it  is  brought  into  existence,  and  oelongs  to  the 
grantor,  in  fulfilment  of  an  express  agreement, 
founded  on  a  good  and  valuable  consideration; 
and  this,  when  no  rule  of  law  is  infringed  or 
rights  of  a  third  party  prejudiced.  The  loco- 
motives and  cars  were  all  placed  upon  the  road 
as  early  as  February,  18^,  *when,  at  [*129 
the  furthest,  the  mortgage  attached  to  those  in 
(juestion,  according  to  iU  terms,  if  at  all,  and 
tlie  judgment  of  the  defendants  was  not  recov- 
ered till  May,  1856. 

We  think  it  very  clear,  if  the  company,  after 
having  received  the  money  upon  the  bonds  and 
given  the  mortgage  security,  nad  undertaken  to 
divert  the  fund  from  the  purpose  to  which  it 
was  devoted,  namely:  the  construction  of  the 
road  and  its  equipment,  and  upon  which  the  se- 
curity mainly  depended,  a  court  of  equity  would 
have  interposed,  and  enforced  a  specific  per- 
formance. One  of  the  covenants  was  that  the 
money  should  be  faithfully  applied  to  the  build- 
ing and  equipment  of  the  r(Mi4,  or  ijf,  after  the 
road  was  put  in  operation,  the  company  had  un- 
dertaken to  divert  the  rolling  stcxdc  from  the 
use  of  the  road,  a  like  interposition  might  have 
been  invoked,  and  this  in  order  to  protect  the 
security  of  the  bondholders.  And  if  a  court  of 
equity  would  thus  have  compelled  a  specific  per- 
formance of  the  contract,  we  may  certainly  with 
confidence  conclude  that  it  would  sanction  the 
voluntary  performance  of  it  by  the  parties 
themselves,  and  give  effect  to  the  security  as 
soon  as  the  property  is  brought  into  existence. 

The  case  of  Langton  v.  Horton,  1  Hare,  Olu 
540,  supports  this  view.  The  mortgage  secur- 
ity in  that  case  was  the  assignment  of  the  ship 
Foxhound,  then  on  her  voyage  to  the  South  seas, 
together  with  all  and  singular  her  masts,  etc, 
"and  all  oil  and  head  matter,  and  other  car^o, 
which  might  be  caught  or  brought  home  on  tne 
said  ship,  on  and  from  her  then  present  voyage." 
The  cargo  was  levied  on  by  a  judgment  creditor 
on  the  arrival  of  the  ship  at  home.  A  bill  was 
filed  to  have  the  mortgage  declared  a  good  and 
valid  security  for  the  monev  advanced,  and  that 
the  complainants  be  entitled  to  the  benefit  of  the 
security,  in  preference  to  the  judgpnent  creditor. 

The  Vice-Chancellor,  in  givine  his  opinion, 
observed:  "Is  it  true  that  a  subject  to  be  ac- 
quired after  the  date  of  a  contract  cannot,  in 
equity,  be  claimed  by  a  purchaser  for  value  un- 
der tnat  contract?" 

And,  in  answer  to  the  question,  he  said:  "It 
is  impossible  to  doubt,  for  some  purposes  at 
least,  that  by  contract  an  *interest  in  a  [*130 
thing  not  in  existence  at  the  time  of  the  con- 
tract may,  in  equity,  become  the  property  of  the 
purchaser  for  value."  And,  after  reviewing  the 
cases  in  the  books,  he  concludes:  "I  cannot, 
without  going  in  opposition  to  many  authorities 
which  have  been  dted,  throw  any  doubt  upon 
the  point  that  Bixnie,  the  contracting  party, 
would  be  bound  by  the  assignment  to  the  plain- 
tiffs." 

There  are  many  oases  in  this  country  confirm- 
ing this  doctrine,  and  which  have  led  to  the 
practice  extensively  of  giving  this  sort  of  secur- 
ity, especially  in  railroad  and  other  similar 
great  and  important  enterprises  of  the  day. 
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2  Seld.  179;  3  Green,  Ch.  377;  32  N.  H.  484; 
25  Barb.  286;  25  Barb.  284;  18  B.  Mon.  431; 
Redfield  on  Railways,  500,  and  note;  2  Story, 
630;  Tnpfield  v.  Hillman,  7  Jur.  771. 

In  the  case  of  Tapfield  v.  Hillmanj  Tindall, 
Ch.  J.,  seems  inclined  to  the  opinion  tiiat,  even 
at  law,  a  mortgage  security  of  future  acquisi- 
tions miffht  have  effect  given  to  it,  if  the  terms 
indicated  an  intent  to  comprehend  them. 

The  counsel  for  the  appellee  referred  to  the 
case  of  Chapman  v.  Weimer,  4  Ohio  bt.  481,  as 
denying  effect  to  a  mortgage  upon  after-ac- 
quired property.  But  that  was  a  case  at  law; 
and  even  there  the  court  held  that  the  mortgage 
attadied  after  the  property  was  acquired,  from 
the  time  the  right  was  asserted  by  the  mortga- 
gee. 

In  ccmclusion  upon  this  point,  we  are  satis- 
fied that  the  mor^ga^e  attached  to  the  future 
acquisitions,  as  described  in  it,  from  the  time 
they  came  into  existence.  As  to  the  claim  of 
the  judgment  creditors,  there  are  several  an- 
cwers  to  it. 

In  the  first  place,  the  mortgage  being  a  valid 
and  effective  security  for  the  bondholders  of 

grior  date,  they  present  the  superior  equity  to 
ave  the  property  in  question  applied  to  the 
discharge  of  tne  bonds.  It  is  true,  if  the  prop- 
erty covered  by  the  mortgage  constituted  a  fund 
more  than  sufficient  to  pay  their  demands,  the 
court  might  compel  the  prior  incumbrancer  to 
satisfy  the  ezecuuon,  or,  on  a  refusal,  the  mort- 
gage naving  become  forfeited,  compel  a  fore- 
closure and  satisfaction  of  the  bond  debt,  so  as 
to  enable  the  judgment  creditor  to  reach  the 
181*]  *surplus.  Or  the  court  might,  upon 
any  unreasonable  resistance  of  the  claim  of  the 
execution  creditor,  or  inequitable  interposition 
for  delay,  and  to  hinder  and  defeat  tiie  execu- 
tion, permit  a  sale  of  the  rolling  stock  sufficient 
to  satisfy  it.  But  no  such  ground  has  been 
presenteo,  or  could  be  sustained  upon  the  facts 
before  us.  On  the  contrary,  it  cannot  be  denied 
but  that  the  whole  of  the  properly  mortgaged  is 
insufficient  to  satisfy  the  bondholders  under  the 
first  mortgage,  much  less  when  thow  under  the 
second  are  included.  To  permit  any  interfer- 
ence, therefore,  on  the  part  of  the  judgment 
creditors,  with  a  view  to  the  satisfaction  of 
their  debt,  consistent  with  the  superior  equity 
of  the  bondholders,  would  work  only  inconven- 
ience and  harm  to  the  latter,  without  any  bene- 
fit to  the  former.  3  Uare,  Ch.  416;  9  Ga.  377; 
Bedfield  on  Railw.  506;  5  Ohio  St.  92. 

In  the  second  place,  the  judgment  sought  to 
be  enforced  by  the  defendants  was  recovered  up- 
on bonds  of  the  second  issue,  and  secured,  in 
common  with  all  the  bonds  of  that  issue,  upon 
this  property,  by  virtue  of  the  second  mortgage. 
These  bondholders  have  a  common  interest  in 
this  seonrity,  and  are  all  equally  entitled  to  the 
benefit  of  it;  and  in  case  of  a  deficiency  of  the 
fund  to  satisfy  the  whole  of  the  debt,  in  equity, 
a  distribution  is  made  amcmg  the  holders  pro 
rata.  The  payment  of  the  b^ds  of  the  second 
issue  are  also  postponed  until  satisfaction  of 
the  issue  comprehended  within  the  first  mort- 
gage, as  the  second  was  taken  with  a  full  knowl- 
edge of  the  first.  To  permit,  therefore,  one  of 
the  bondholders  under  the  second  mortgage  to 
proceed  at  law  in  the  collection  of  his  debt  upon 
ncecution*  would  not  only  disturb  the  pro  rata 
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distribution  in  case  of  a  deficiency,  and  give 
him  an  inequitable  preference  over  his  aasoeia- 
ates,  but  also  have  the  effect  to  prejudice  the 
superior  equity  of  the  bondholders  under  the 
first  mortgage,  which  possesses  the  prior  lien. 

As  the  judgment  creditors  can  have  no  in- 
terest in  tne  management  or  disposition  of  the 
property,  except  as  bondholders,  on  account  of 
the  deficiency  of  the  fund,  it  is  unimportant  to 
inquire  whether  or  not  the  court  was  right  in 
refusing  a  receiver,  or  to  direct  a  sale  of  the 
road,  with  a  view  to  a  distribution  *of  [*132 
the  proceeds.  For  aught  that  appears,  the  road 
has  oeen  managed,  under  its  present  directors, 
with  prudence  and  fidelity,  and  to  the  satisfac- 
tion of  the  bondholders,  the  parties  exduaively 
interested. 

Another  objection  taken  to  the  validity  of  the 
mortgage  is,  the  want  of  power  under  the  char- 
ter to  construct  the  road  from  Hudson  to  Mil- 
lersburg,  and  consequently  to  borrow  mcmey  and 
pledge  the  road  for  this  purpose.  T^ere  is  cer- 
tainly some  obscurity  in  the  statutes  creating 
this  corporation  as  to  the  extent  of  the  linen 
its  road;  but  we  agree  with  the  court  below, 
that,  upon  a  reasonable  interpretation  of  them, 
the  power  is  to  be  found  in  their  charter,  lliey 
were  authorized  to  construct  the  road  from 
some  convenient  point  on  the  Cleveland  &  Pitts- 
burg Road,  in  Hudson,  Summit  county,  through 
Cuyahoga  Falls,  and  Akron,  to  Wooster,  or 
some  point  on  the  Ohio  ft  Penn^lvania  Bail- 
road,  between  Massillon  and  Wooster,  and  to 
connect  with  said  Ohio  &  Pennsylyania  Road, 
and  any  other  railroad  running  in  the  directicn 
of  Columbus.  It  was  clearly  not  limited,  in  its 
southern  terminus,  to  its  connection  with  the 
Ohio  k  Pennsylyania  Road,  for  there  is  added, 
"and  any  other  railroad  running  in  the  direoticn 
of  Columbus."  The  extension  of  the  road  to  the 
Ohio  Central  Road  at  Zanesville,  or  at  ■ome 
other  point  on  this  road,  comes  fairly  within 
the  description. 

We  have  not  referred  particularly  to  the  au- 
thority of  the  company,  under  Uie  statute  laws 
of  Ohio,  to  borrow  mon^  and  pledge  the  road 
for  the  security  of  the  payment,  as  bo  iiidi 
question  is  presented  in  tne  brief  or  was  made 
on  the  argument.  Indeed,  the  authority  seenif 
to  be  full  and  explicit. 

Decree  heUnp,  affirmed. 


ANN  R.  DERMOIT,  Plff.  in  Brr^ 

ZEPHENIAH  JONES. 

(Bee  a  C  28  How.  220-286.) 

Oonfrad,  alterations  in — time  of  performmee^ 
condition  precedent — concurrent  promiie^^ 
averment  not  proved — aooeptanoe  epecid 
contract — recoupment  of  damagee. 

Where  a  special  contract  for  erection  of  bM 

Nong. — Time,  when  of  the  etBenee  of  the  om- 
traot — see  note  to  Emerson  t.  Slater,  15  L.  m* 
U.  a  62«.  _  . 
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cne  con  trace,  aunoago  n  may  nave  aeiavea  cneir 
xMDpletton,  rtt  It  haTlns  be«n  aMented  to  by  the 

Slalntift,  witboQt  any  stlpalation  that  the  time  for 
it  perzormance  of  the  whole  was  to  be  delayed,  it 


tegi  had  been  departed  from  In  the  oonrae  of  Its 
esecatSon.  by  defendant  Inalstinf:  that  alterations 
and  additions  should  be  made  In  the  buildings  after 
they  were  begun,  contrary  to  the  speciflcauons  of 
the  contract,  although  It  may  have  delayed  their 
•completion, 
nil 

oasrbe^presumed*^tcrhave^bm'an%rUk<ni  ij  ihe 
plaintiff  to  be  done,  as  to  time,  according  to  the 
original  contract 

A  failure  by  the  plaintiff  to  finish  and  deliver  on 
the  day  agreed,  is  fatal  to  a  recovery  upon  the 
special  contract,  where  it  was  the  intention  of  the 
parties  that  the  performance  of  the  work  was  to  be 
a  condition  precedent  to  payment. 

Whether  contracts  are  dependent  or  independent, 
eonsidered. 

Where  the  agreements  go  to  the  whole  of  the  con- 
aldemtions  on  both  sides,  the  promises  are  depend- 
ent, and  one  of  them  is  a  condition  precedent  to 
the  other. 

Ooncurrent  promises  are  those  where  the  acts  to 
be  performed  are  simultaneous;  and  either  party 
may  sue  the  other  for  the  breach  of  the  contract, 
on  showing,  either  that  he  was  able,  ready,  and  will- 
ing to  do  his  act  at  a  proper  time  and  m  a  proper 
way,  or  that  he  was  prevented  by  the  act  or  default 
of  the  other  contracting  party. 

Where  an  instalment  was  to  be  paid  on  an  ap- 
polBtod  day,  If  the  work  should  then  be  finished, 
and  the  plaintiff  avera  that  he  had  complied  with 
the  contract,  and  he  gave  no  proof  to  sustain  the 
averment ;  held,  that  the  evidence  entitled  the  de- 
feadftiit  to  a  verdict  on  that  count. 

The  acceptance  of  the  buildings  by  the  defendant 
as  they  had  been  constructed  by  the  plaintiff,  was 
not  any  relief  of  the  plaintiff  from  his  undertaking 
to  flalsh  them  in  the  time  specified  In  the  c<mtraet. 
While  a  special  contract  remains  unperformed, 
the  party  whose  part  of  it  has  not  been  done,  can- 
not recover  a  compensation  for  what  he  had  done, 
natU  the  whole  shall  be  completed. 

Where  something  has  been  done  under  a  special 
contract,  but  not  in  strict  accordance  with  that 
contract,  the  party  cannot  recover  the  remuneration 
stlpQleted  for  In  tiie  contract. 

8tUL  If  the  other  party  has  derived  any  benefit 
from  the  labor  done,  the  law  implies  a  promise  on 
his  pert  to  pay  such  a  remuneration  as  the  benefit 
ferred  Is       " 


_  _  ^  really  worth ;  and  to  recover  it,  «n  ao- 
tlon  of  IndeXtofttS  a§9ump9it  is  maintainable. 

In  the  trial  of  such  an  actloxi,  the  defendant  may 
he  Allowed  a  recoupment  from  the  damages,  claimed 
by  the  plaintiff,  for  such  loes  as  he  shall  have  sDe> 
talned  from  the  negligence  of  the  plaintiff. 

Bat  such  recoupment  cannot  be  claimed  nnlest 
the  defendant  shall  file  a  definite  statement  of  hit 
«lalnia,  with  notice  of  it  to  the  plaintiff. 

Argued  Jan.  t$,  1860.    Dmfided  F^.  tO,  1860. 

IN  EBROR  to  the  Cirouit  Court  of  the  United 
States  for  the  District  of  OolumbUu 

This  was  an  action  of  debt,  brought  in  the 
eouri  below  by  the  defendant  in  error  to  recover 
the  second  instalment  of  $6,000,  and  for  the 
▼alue  of  certain  extra  work  done  and  materials 
furnished  under  a  certain  contract. 

The  trial  below  resulted  in  a  verdict  and 
judgment  in  fitvor  of  the  plaintiff,  whereupon 
the  defendant  sued  out  this  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Jf  etsrs.  Rohert  J.  Bremt  and  Johm  Prea^ 
tUm  Foe,  for  the  plaintiff  in  error: 

lat.  The  plaintiff  in  error  will  contend  that 
the  court  below  erred  in  receiving  and  filing  the 
amended  narraiio,  for  the  followinff  reasons: 

1.  Because  neither  the  said  de<daration  nor 
any  of  the  counts  therein  contained  come  with- 
in the  terms  and  intent  of  the  general  leave  and 
allowance  of  amendment  granted  by  the  court 
in  this  cause,  under  color  of  which  th^  have 

filed  by  the  plaintiff. 

2.  Because  the  8d  and  ^h  counts  are  quite 


beyond  the  court's  power,  authority,  and  com- 
l)etency, 

3d.  The  court  below  also  erred  in  sustaining 
the  demurrer  of  plaintiff  to  the  defendant's  3d 
plea,  and  in  overruling  the  demurrer  filed  by 
the  defendant  to  the  2d  count  of  amended  noT' 
ratio,  and  in  rejecting  the  defendant's  5th  pray- 
er. The  question  here  is  whether,  by  the  true 
construction  of  the  contract  dedarea  upon,  it 
was  agreed  between  the  parties  that  the  finish- 
ing and  completing  the  building  on  or  before 
October  Ist,  1851,  was  a  oondition  precedent  to 
the  plaintiff's  riffht  of  recovery  for  the  instal- 
ment sued  for;  me  plaintiff  in  error  maintain- 
ing that  the  dav  named  was  of  the  essence  of 
the  contract,  and  that  a  failure  to  complete  up- 
on that  day  was  a  breach  fatal  to  the  recovery 
upon  the  contract,  and  that  there  is  nothinff  in 
the  record  to  show  a  valid  excuse  for  such  fail- 
ure, or  waiver  of  her  rights  by  plaintiff  in  er- 
ror, which  will  authorize  a  Judgment  in  this 
case  against  her.  To  decide  this  Question,  wo 
must  look  at  tiie  c<mtract  itself,  ana  decide  "on 
the  reason  and  sense  of  the  thing,  as  it  is  to  be 
collected  from  the  whole  contract." 

2  Pars.  Cont.  30;  Ritchie  v.  Atkinson,  10 
East,  295. 

The  words  of  the  contract  for  payment  are, 
"in  conBidcration  of  the  covenants,"  etc  These 
have  Always  be<m  held  apt  words  to  create  a 
condition. 

1  Tidd  Pr.  442 ;  Watehman  t.  Orooh,  5  Gill  & 
J.  258;  Thorpe  v.  Thorpe,  1  Ld.  Baym.  665; 
Aeherley  v.  Vernon,  Willes,  157. 

Courts  lean  against  construing  covenants  as 
independent. 

Dakin  v.  Williams,  11  Wend.  67. 

There  can  be  no  doubt  that  before  the  defend- 
ant in  error  could  recover  upon  this  contract 
for  the  2d  instalment,  it  was  incumbent  upon 
him  to  aver  and  prove  that  he  had  finished  and 
delivered  over  the  buildings  as  required  by  the 
specificaticms.  This,  it  is  believed,  is  not  de- 
nied. 

Pordage  v.  Vole,  1  Saund.  320. 

But  it  is  said  that  though  performance  was 
necessary  before  an  action  would  lie,  yet  per- 
formance on  or  before  the  Ist  of  October  was 
not  necessary  to  authorise  a  recovery  upon  the 
contract,  inasmuch  as  the  money  was  to  be  paid 
in  instalments,  the  first  instalment  being  due 
before  the  completion  of  the  buildings.  This, 
however,  we  deny,  and  sound  reason  and  the 
weight  of  authority,  it  is  submitted,  fully  estab- 
lish that  this  is  a  condition  precedent. 

2  Pars.  Oont.  40,  41,  180,  38,  note  9;  Cunninff' 
ham  V.  iforreli;  10  Johns.  203;  12  Pa.  97 ;  CHrani 
V.  Johnson,  5  N.  Y.  247;  Piatt,  Gov.  83;  Watch- 
man V.  Crook,  5  Oill  k  J.  254;  Slater  v.  Emer- 
son,  60  U.  S.  (10  How.)  224;  Johnson  v.  Reed, 
0  Mass.  78;  Lord  t.  Belknap,  1  Oush.  279;  Bean 
V.  Attoater,  4  Conn.  4;  Kettle  T.  Harvey,  Li  Vt. 
301;  Mehure  v.  R%is\  0  Dana,  64;  Ramshwrg  v. 
If oCoMm  3  Oill,  341 ;  1  Chit.  PI.  325-327. 

Hie  case  of  Terry  v.  DunUse,  2  H.  Bl.  389, 
though  it  has  been  several  times  followed,  has 
been  much  oftener  repudiated,  and  is  not  now 
regarded  as  an  authority. 

The  next  question  is,  whether  the  alleged  de- 
parture of  the  plaintiff  in  error  from  the  terms 
of  the  said  agreement,  and  her  requiring  of  the 
deiendant  in  error  to  periorm  additional  work 
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and  fumidh  additional  materials,  and  the  sink- 
ing in  of  the  earth  foundations  under  said  build- 
ings, were  a  sufllcient  excuse  for  his  not  com- 
pleting the  buildings  by  the  time  specified, 
which,  as  we  have  seen,  was  of  the  essence  of 
the  contract. 

Now,  if  time  is  material,  it  can  no  more  be 
dispensed  with  by  parol  than  any  other  portion 
of  the  contract;  and  if,  therefore,  the  defendant 
in  error  completed  the  work,  but  not  in  strict 
conformity  to  the  requirements  of  the  contract, 
he  must  show  some  oetter  reason  for  such  fail- 
ure than  extra  work  required.  The  alterations 
and  suggestions  made  during  the  progress  of 
the  work  were  assented  to  by  him,  and  amount- 
ed, therefore,  to  a  new  contract,  not  a  perform- 
ance of  the  old,  or  a  sufficient  obstacle  to  its 
performance.  If  the  defendant  in  error  agreed 
to  do  the  extra  work  required  without  obtain- 
ing, as  he  might  have  done,  an  extension  of  the 
time  for  the  stipulated  original  work,  he  under- 
took to  do  the  work,  as  modified,  within  the  stip- 
ulated time  or  to  nni  the  risk  of  so  doing.  The 
original  contract  remains  in  force  in  every  point 
where  not  modified.  The  sinking  of  the  earth 
foundations  clearly  is  not  a  valid  excuse  for 
nonperformance,  for  "the  accident  to  excuse  the 
not  doing  must  not  be  only  unavoidable,  but 
must  render  the  act  physically  impossible,  and 
not  merely  unprofitable  and  inexpedient  by  rea- 
son of  an  increase  of  labor  or  cost." 

2  Pars.  Ck)nt.  184,  188. 

Competent  skill  bein^  implied,  Jones  was 
obliged  to  construct  a  building  which  was  fit  for 
use  and  occupation ;  and  it  is  no  defense  that  it 
was  made  according  to  the  plan  of  the  specifica- 
tions. 

Chit.  Cont.  69,  734;  14  Mass.  282;  6  Littell, 
198;  6  T.  R.  750;  1  Pars.  Cont.  73,  note  x;  4 
Bam.  ft  C.  345,  1  H.  Bl.  161;  2  Chit.  311;  1 
Car.  &  P.  352;  8  Car.  &  P.  479;  3  Camp.  451; 
10  East,  530;  1  Pet.  C.  C.  86;  3  Stark,  6;  7 
East,  481;  22  Pick.  381. 

It  may  next  be  inquired  whether  the  aooept- 
aaoe  by  plaintifif  in  error,  of  the  buildings  six 
months  after  the  time  when  they  should  have 
been  delivered,  was  a  waiver  of  the  condition 

Precedent  as  to  performance  within  the  time, 
fnder  the  circumstances,  no  stress  can  be  laid 
upon  this  acceptance.  The  plaintiff  in  error 
was  obliged  to  acceot  the  buildings,  for  they 
were  upon  her  own  land.  The  autnorities  are 
uniform  and  clear,  that  if  a  party  seeking  has 
not  performed  the  work  in  exact  accordance 
with  the  stipulations  of  the  contract,  and  the 
failure  has  not  been  produced  by  the  act  of  God 
or  the  wrongful  conduct  of  the  other  party,  and 
there  has  been  no  waiver,  he  is  remitted  to  in- 
debiiatu8  awumpait,  upon  a  quantum  meruit 
for  his  labor  and  a  quantum  valehat  for  his 
materials.  Many  of  the  cases  do  not  even  per- 
mit a  recovery  at  all. 

Hoffvpard  ▼.  Leonard,  7  Pick.  181;  Taft  ▼. 
Montague,  14  Mass.  282;  Watchman  v.  Crook, 
6  Oill  ft  J.  254;  Ramaburg  v.  MoOahan,  3  Gill, 
841;  Slater  v.  Emerson,  60  U.  S.  (19  How.) 
224;  Ladue  ▼.  Seymour,  24  Wend.  61;  2  Greenl. 
£v.  i  104;  Jewell  v.  Schroeppel,  4  Cow.  564; 
Jenninge  v.  Camp,  13  Johns.  94 ;  Kettle  ▼.  Har- 
vey, 21  Vt.  301;  Bum  ▼.  Miller,  4  Taunt.  745; 
ChapeH  ▼.  Hiokee,  2  Cr.  ft  M.  214;  Thornton  v. 
Place,  1  M.  ft  Bob.  218;  Smith  ▼.  Wilson,  8 


East,  437;  Littler  v.  Holland,  3  T.  R.  592;  Brit- 
ton  V.  Turner,  6  N.  H.  481;  Gregory  v.  Jtfadb, 
3  Hill,  380;  Phillips  v.  Rose,  8  Johns.  393. 

The  demurrer  of  plaintifT  in  error  to  the  2d 
count  of  the  amended  narratio  should  also  have 
been  sustained,  because  the  instalment  sued  for 
is  not  recoverable  in  an  action  of  debt,  but  if 
recoverable  in  any  form  of  action,  it  should 
have  been  an  action  of  covenant. 

Dobt  will  not  lie  on  a  sealed  contract  for  any 
instalment  but  the  laat,  unless  there  is  a  pen- 
alty. 

Piatt,  Cov.  103;  2  Saund.  304,  n.  6;  1  H.  Bl. 
554 ;  3  Sneed,  470. 

Nor  does  debt  lie  on  implied  contract. 

1  Chit.  PL  103,  113;  1  Cranch,  344;  2  McL. 
127;  Evans  Pr.  p.  53;  1  Pet.  u.  C.  147. 

3d.  The  demurrer  to  the  Sd  and  4th  counts 
ought  also  to  have  been  sustained. 

They  are  defective  for  the  reason  in  part 
urged  a^inst  the  2d  count,  and  moreover,  they 
show  neitiier  promise  nor  agreement  to  pay  the 
debt. 

1  Chit.  PL  114,  116;  2  Chit.  PI.  886;  8  Bam. 
&  Aid.  208-209. 

4th.  The  court  below  erred  in  refusing  to  al- 
low the  plaintiff  in  error  to  give  evidence  of  the 
failure  of  the  defendant  in  error  to  put  up  the 
g;ranite  front  8tep«,  with  the  view  of  recoup- 
ing against  his  claim  the  damages  occasioned  ij 
such  failure. 

Sickles  V.  Pattison,  14  Wend.  257. 

Messrs,  Bradley,  Badcovy  and  0««llsle» 
for  defendant  in  error : 

1.  As  to  the  form  of  action. 

It  was  contended  below,  that  the  sum  of  $5,- 
000  demanded  in  the  1st  and  2d  counts  was  a 
mere  instalment  of  one  entire  debt,  and  that  in 
such  case  there  can  be  but  one  action  of  debt, 
and  only  after  all  the  instalments  have  fallen 
due.  But  so  long  ago  as  March  v.  Freeman,  8 
Lev.  383,  it  was  held  that  where  the  nature  of 
the  case  imported  that  the  parties  looked  to  dis- 
tinct and  several  payments  in  view  of  the  char- 
acter of  the  consideration  for  the  whole  sum, 
there  debt  would  lie  for  such  several  payments 
as  they  fall  due. 

See,  also,  Faw  ▼.  Marsteller,  2  Cranch,  10; 
Bahorg  ▼.  Peytofh,  2  Wheat.  386;  Woods  ▼.  Bus- 
sell,  5  Bam.  ft  Aid.  942;  Laidler  t.  BurUnson, 
2  Mees.  ft  W.  614;  Ounnigham  ▼.  Morrell,  10 
Johns.  205. 

The  question  as  to  whether  these  covenants 
are  mutual  and  independent,  or  dependent,  and 
whether  the  completion  of  the  stores  and  ware- 
house by  the  1st  of  October  was  a  condition 
precedent  to  the  payment  of  the  money,  depends 
upon  the  intention  of  the  parties,  to  be  derived 
from  the  contract  itself,  the  subject-matter,  and 
the  surrounding  circumstances  under  whi^  it 
was  made. 

The  case  of  Terry  y.  Duntze,  2  H.  BL  389, 
is  in  point,  and  if  that  case  is  law,  there  can  be 
no  doubt  that  this  action  is  properly  brought. 
It  is  said  to  have  been  overruled  in  10  Jobna. 
203 ;  5  Gill  ft  J.  254;  5  Wend.  496;  1  Sdd.  257 ; 
9  Mass.  78;  1  Cush.  279;  4  Conn.  4;  21  Vt 
301 ;  but  the  principle  will  be  found  fully  sup- 
ported in  Heard  ▼.  Wadham,  1  East.  625,  631 ; 
Seers  ▼.  Fowler,  2  Johns.  272,  387;  WHoo9  ▼. 
Ten  Eyck,  5  Johns.  78;  Oardiner  ▼.  Corson,  15 
Mass.  500;  Bedb  v.  Moor,  19  Johns.  341;  Web- 
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€ter  V.  Warren,  2  Wash.  C.  C.  456;  see,  also, 
P.  W.  d  B,  R,  Oo.  ▼.  Howard,  13  How.  338,  339. 

The  nonperformance  by  the  day  does  not  go 
to  the  whole  consideration  of  the  contract,  and 
therefore  they  are  not  dependent. 

Boone  v.  J&yr«,  1  H.  Bl.  273,  note;  1  Wm. 
JSaund.  320. 

If  the  time  of  completing  the  stores  and  ware- 
house was  material,  and  he  was  delayed  by  the 
defendant  beyond  the  Ist  of  October,  she  can- 
not avail  herself  of  that  delay. 

Bank  of  Columbia  v.  Hagner,  1  Pet.  467; 
Fannen  v.  Beauford,  1  Bay,  237 ;  Olendennen  t. 
Paulsel,  3  Mo.  230. 

And  in  such  case  performance  need  not  be 
averred. 

Marshall  v.  Craig,  1  Bibb,  379;  Couoh  v.  In- 
gereoU,  2  Pick.  292. 

And  if  averred,  proof  of  such  acts  will  sup- 
port the  averment. 

Famham  v.  Rosa,  2  Hall,  167. 

2.  Under  this  point  the  counsel  first  examineu 
the  exceptions  to  the  evidence,  and  then  the 
prayers  of  defendant  for  instructions. 

The  second  prayer  for  instruction  contains 
the  proposition  that  the  plaintiff  could  not  re- 
-cover upon  the  1st  count,  unless  the  jury  should 
find  that  in  point  of  fact  the  stores  and  ware- 
house were  delivered  on  the  1st  of  October. 

The  fifth  prayer  contains  the  proposition  that 
if  the  plautiff,  Jones,  had  constructed  the 
-stores  and  warehouse  "in  strict  conformity  to 
Ihe  specifications  made  a  part  of  said  contract,'* 
vet,  nevertheless,  he  was  oound  for  the  defects, 
if  any,  which  were  occasioned  by  such  "conform- 
ity," if  in  fact  the  stores  and  warehouse  were 
not  delivered  fit  for  occupation  on  the  1st  of 
October. 

Both  thesepropositions,  it  is  submitted,  are 
untenable.  The  first  goes  to  the  root  of  the 
first  count. 

It  assumes  that  the  time  was  of  the  essence 
<of  the  contract. 

It  will  be  observed  that  the*  time  is  laid  in 
^his  count  under  a  scilicet.  This  would  not 
Tary  the  case  if  the  time  were  material,  but  if 
the  time  had  been  stated  without  the  videlioit, 
it  might  have  been  held  necessary  to  prove  it  as 
laid,  although  otherwise  immaterial.  The  ma- 
teriality cannot  consist  in  the  precise  day  in 
-this  case,  so  that  a  delivery  on  the  morning  of 
the  next  day  would  not  support  the  action ;  nor 
if  delivery  on  the  stipulated  day  and  a  single 
brick  unlaid,  or  a  single  nail  undriven, 
would  the  action  be  defeated.  The  language 
*%he  said  stores  and  warehouse  being  then  fin- 
ished, etc,"  shows  that  the  meaning  was,  that 
if  they  were  not  done  on  that  day,  the  money 
«hould  not  be  due  then;  but  if  done  within  a 
reasonable  time  thereafter,  the  mon^  should 
then  be  due.  But  above  all,  the  evidence  shows 
that  a  strict  compliance  was  prevented  by  the 
defendant.  8he  was  "the  cause  wherefore  the 
^condition  could  not  be  performed,  and  therefore 
«hall  never  take  advantage  for  nonperformance 
thereof." 

Co.  Litt.  206,  B. 

S.  We  contend  that  even  if  there  be  error  as 
to  the  first  count,  the  second  count  is  good.  It  is 
in  acoorduice  with  the  rules  that,  the  execution 
of  the  work  being  a  condition  precedent  to  the 
right  to  demand  the  money,  the  plaintiff  must 
28  How. 


show  either,  first,  a  performance;  or  second,  an 
offer  to  perform  rejected  by  the  defendant;  or 
third,  his  readiness,  until  the  defendant  dis- 
charged him  or  prevented  the  execution  of  tht 
matter  to  be  performed. 

Chit.  Cont.  787,  7th  Am.  ed.  1  Chit.  PI.  326, 
367,  ed.  1851. 

The  second  count  avers  performance  in  rea- 
sonable time  and  acceptance  by  the  defendant. 

This  is  admitted  by  the  demurrer,  and  is  also 
proved. 

See  Van  Buren  ▼.  Digges,  11  How.  470. 

The  count  was  in  debt  for  a  sum  certain.  It 
was  confessed  by  the  demurrer  and  left  nothing 
uncertain;  but  the  right  of  the  plaintiff  below 
appeared  thereon  with  judicial  certainty. 

Taylor  v.  Capper,  14  East,  442 ;  2  Saund.  107, 
note  2. 

Judgment  should  be  given  here  according  to 
the  right  as  it  appears  upon  the  whole  record. 

4  East,  502;  2  Sir.  1055;  5  East,  266;  Piowd. 
66. 

This  court  has  decided  that  on  a  writ  oi  error 
the  whole  record  is  to  be  inspected. 

Bank  U.  8.  v.  Smith,  11  Wheat.  171;  Sooti 
v.  Sandford,  60  U.  S.   (19  How.)    403. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  record  shows  that  the  plaintiff  and  the 
defendant  entered  into  a  building  contract,  un- 
der seal  with  specifications  annexed,  on  the  22d 
April,  1851.  It  was  agreed  between  them  that 
Jones,  the  plaintiff,  should  do,  in  a  good,  sub- 
stantial, and  workmanlike  manner,  the  houses, 
buildings,  and  work  of  every  sort  and  kind  de- 
scribed in  a  schedule  annexed  to  the  contract, 
of  which  it  was  a  part;  that  he  should  procure 
and  supply  all  the  materials,  implements,  and 
fixtures,  requisite  for  executing  the  work  in  all 
its  parts  and  details ;  and  that  the  stores  front- 
ing on  Market  Spaoe  and  the  warehouse  on 
Seventh  street  should  be  finished  and  ready  for 
use  and  occupation,  and  be  delivered  over  to 
the  defendant,  on  the  first  day  of  October  after 
the  date  of  the  contract,  and  all  the  rest  of  the 
work  on  the  first  day  of  I>ecember  afterward. 
The  defendant  agreed,  upon  her  part,  to  pay  the 
plaintiff  for  the  performance  of  the  work,  and 
for  the  materials  furnished,  $24,000  by  Instal- 
ments: $5,000  on  the  1st  day  of  July,  1851; 
$5,000  on  the  1st  day  of  October  following;  H 
being  expressed  in  their  contract  that  the  stores 
and  warehouse  were  then  to  be  delivered  to  the 
defendant  ready  for  use  and  occupation;  and 
that  the  residue  of  the  $24,000  was  to  be  paid 
to  the  plaintiff  on  the  Ist  day  of  January,  1860, 
with  interest  upon  $4,000  of  it  from  the  1st  day 
of  May,  1851,  and  with  interest  on  $10,000  from 
the  Ist  day  of  December,  1851.  We  do  not  deem 
it  necessary  to  notice  thcr  other  covenants  of  tho 
contract,  as  they  have  no  bearing  upon  the  case 
as  we  shall  treat  it. 

*The  suit,  as  originally  brought,  is  an  [*287 
action  of  debt  for  the  recovery  from  the  defend- 
ant of  the  second  instalment  of  $5,000,  and  for 
the  value  of  certain  extra  work  done  and  mate- 
rials furnished  by  the  plaintiff  for  the  defend- 
ant's use.  The  original  declaration  contains 
four  counts :  First,  Siarges  the  defendant  in  the 
sum  of  $5,000  for  work  and  labor  done,  and  ma- 
terials furnished  and  used  by  her  in  the  ereo- 
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tion  and  finishing  certain  stores  and  buildings  plaintiff  had  not  performed  the  special  agree- 
in  the  city  of  Washington;  second,  for  a  like  ment;  (3)  that  he  nad  not  performed  the  condi- 
sum  paid  by  the  plaintiff  for  the  defendant;  tion  precedent  of  the  contract,  to  complete  the 
third,  for  a  like  sum  had  and  received;  and  buildmg,  which  he  had  agreed  to  do  by  the  Ist 
fourth,  for  a  like  sum  paid,  laid  out,  and  ex-  day  of  October,  1851.  To  the  rest  of  the  count 
pended  by  the  plaintiff  for  defendant  at  her  re-  the  defendant  demurred.  As  the  verdict  of  the 
quest.  The  defendant  pleaded  to  the  declara-  jury  and  the  judgment  rendered  for  the  plaintiff 
tion  four  pleas :  First,  that  she  was  not  indebt-  are  upon  the  first  amended  count,  contrarr  to 
ed  as  alleged ;  second,  a  special  plea  settine  out  instructions  asked  of  the  court  by  the  defend- 
in  detail  a  contract  under  seal,  with  the  plain-  ant,  we  shall  not  notice  the  subsequent  plead- 
tiff,  for  the  erection  of  such  buildings  as  are  ings  and  proceedings  in  the  case,  and  will  con- 
mentioned  in  it,  and  for  the  completion  of  them  fine  ourselves  to  wnat  we  consider  to  have  been 
— protesting  that  the  plaintiff  had  not  complied  the  l^;al  rights  of  the  parties  under  the  orig- 
with  the  terms  of  the  same,  and  declaring  that  inal  declaration  and  the  first  amended  count, 
the  sum  of  $5,000  claimed  bv  the  plaintiff  was  The  evidence  shows  that  the  three  stores  and 
the  second  instalment,  which,  by  the  contract,  the  warehouse  were  not  finished  by  the  1st  ot 
was  to  be  due  and  payable  to  the  plaintiff  on  October,  1851.  It  is  also  proved  that  *the  [*229 
the  1st  day  of  October,  1851,  and  denying  that  special  contract  had  been  departed  from  in  the 
the  buildings  were  done  by  that  day,  or  that  course  of  its  execution;  that  the  defendant  in- 
an^  claim  for  the  $5,000  had  accrued  before  the  sisted  that  alterations  and  additions  should  be 
bringing  of  the  suit,  by  reason  of  any  contract  made  in  the  buildings  after  they  were  begun, 
or  agreement  different  from  the  special  contract,  contrary  to  the  specifications  of  tne  special  Con- 
or for  any  consideration  other  tnan  the  $5,000  tract,  and  that  the  plaintiff  had  yielded  to  her 
claimed  in  the  declaration.  In  the  third  plea,  requirements.  It  may  have  delayed  the  coraple- 
the  identity  of  the  sum  sued  for  with  the  second  tion  of  the  stores  and  warehouse,  as  it  increased 
instalment  is  reaffirmed,  payable  on  the  1st  ol  the  work  to  be  done ;  but  it  having  been  assent- 
October,  1851,  upon  condition  that  the  buildings  ed  to  by  the  plaintiff  without  any  stipulation 
and  stores  should  be  completed  and  ready  for  that  the  time  lor  performance  of  the  whole  was 
use  by  that  day — ^averring  performance  on  her  to  be  delayed,  it  must  be  presumed  to  have  been 
part  of  the  conditions  and  covenants  of  the  con-  undertaken  by  the  plaintiff  to  be  done,  as  to 
tract,  and  nonperformance  on  the  part  of  the  time,  according  to  the  original  contract.  The 
plaintiff,  especially  his  failure  to  complete  and  sinking  of  the  wall  probably  caused  the  delay, 
nave  ready  for  use  the  warehouse  and  stores  by  but  that  cannot  give  to  the  plaintiff  any  exemp- 
the  time  specified.  The  fourth  plea  refers  to  tion  from  his  obligation  to  nnish  the  stores  and 
the  special  contract,  avers  performance  on  her  warehouse  on  the  1st  of  October,  without  fur- 
part,  nonperformance  on  the  part  of  the  plain-  ther  proof  as  to  the  cause  of  it;  nor  oould  it»  in 
tiff,  and  especially  that  he  had  not  finished  and  any  event,  entitle  him  to  an  instruction  from 
completed  the  buildings  and  stores  by  the  day  the  court  that  he  might  recover  under  a  count 

S)e<»fied  in  the  contract,  or  at  any  time,  either  or  a  special  contract,  in  which  he  avers  that  the 
28*]  before  or  *after  that  day.  At  this  point  work  nad  been  completed  by  him  on  the  Ist  of 
of  the  pleading  the  plaintiff  applied  to  be  per-  October  in  conformity  with  it.  Tlie  defendant 
mitted  to  amend  his  declaration,  and  addea  to  in  the  court  below,  plaintiff,  in  error  here,  to 
It  four  counts.  The  first  sets  out  in  detail  the  maintain  the  issues  on  her  part,  and  to  reduce 
special  contract  referred  to  in  the  defendant's  the  damages  claimed  by  the  plaintiff,  intro- 
second,  third,  and  fourth  pleas ;  avers  perform-  duced  witnesses  to  show  that  the  work,  though 
ance  generally,  on  his  part,  and  nonperformance  it  had  been  done,  had  not  been  so  in  a  skilful 
<m  the  part  of  the  defendant,  m  second  count  a^d  workmanlike  manner,  and  that  the  mate- 
is  the  same  as  the  first,  down  to  the  averment  ^als  used  for  it  were  of  an  inferior  kind,  et- 
of  performance  by  plaintiff  inclusive,  and  then  pecially  in  the  construction  of  the  store  wall, 
It  avers  that  the  defendant  departed  from  the  ^^  that  it  was  so  deficient  in  other  particulsrt 

Siffird^^'d'dVL^^^^^^  L';;k\teb^idS,rfo^:s;3S^^ 

fer'  materials,  whereby  the  defendant  de-  ^hth  amounK  $?0,S^^^^ 

layed  the  plaintiff,    and   prevented   him    from  rebutting  testimony,  aid    then   tie    defendant 

completing  the  buildings  by  the  time  agreed,  played  the  court  to  instruct  the  jury  'that,  if 

which  the  plaintiff  would  otherwise  have  done,  {he  three  stores  and  warehouse  wefe  not  to- 

It  IS  then  averred  that  notwithstanding  the  ad-  i^^ed  fit  for  use  and  occupation,  and  deliTewd 

woik'Tn  i  ^lJL.hJ^.  f^^^^^        trtf'^Siv  nf  *o  ^«^  ^  ^^^  1»*  ^^  ^<^^^*  1851,  but  were  »t 

work  in  a  reasonable  time  after  the  1st  day  of  ..  ^  ♦««««  ^i,««  *.\.^„  «,*.«  4«i:„^*»V»v^ii«  .^Ak 

October.  1851,  to  wit,  on  the  4th  of  Deceml)er  the  time  when  they  were  delivered  wholly  nnfi 

following,  and  that  the  defendant  then  accepted  ^""^  ""/,\^«  ^^^  occupation,  with  the  walU  of 

the  sami,  whereby  the  second  instalment  of  $5,-  »«"^«^  ^^^™  «"°^^  5??^  <>*  plumb,  and  eradced, 

000  became  payable.  The  third  count  is  substan-  ^^  ^  .   "^^^  ^'  f?"*^',  ^^**  ^  ^  ^^K 

tially  a  repetition  of  the  original  declaration,  untenantable,  then  the  plaintiff  was  not  entitled 

and  the  fourth  claims  $10,000  for  work  and  la-  to  demand  and  recover  in  this  order  the  said 

bor  done,  and  for  a  like  sum  laid  out  by  the  ^um  of  $5,000,  as  the  stipulated  instalment* 

plaintiff  for  the  defendant,  from  all  of  which  his  which  the  special  contract  purports  to  make 

riffht  of  action  had  accrued  before  it  was  in-  payable  on  the  1st  October,  1851, but *that[*2S0 

•tituted.  the  plaintiff  was  entitled  to  recover  only  the 

The  defendant  filed  three  pleas  to  the  first  value  of  his  work,  after  deducting  the  oost  and 

•«ount  of  the  amended  declaration :  ( 1 )  That  she  expense  incurred  by  the  defendant  in  repairing 

was  not  indebted  as  was  alleged:  (2)  that  the  the  stores  and  warehouse,  to  render  them  fit  for 
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oocapatioQ,  but  that  the  plaintiff,  as  claimant, 
wms  entitled  only  to  nominal  damages. 

Also,  if  the  defendant  did  not,  at  any  time 
whatever,  execute  and  finish,  ready  for  use  and 
occupation,  and  deliver  in  that  state  and  con- 
dition to  the  defendant,  the  stores  and  ware- 
house, but  had  delivered  them  over  to  the  de- 
fendant in  a  state  wholly  unsafe  and  unfit  for 
use,  and  untenantable,  etc.,  etc.,  and  that  the 
defendant  had  been  obliged  to  reconstruct  the 
walls,  and  to  refix  the  buildings,  so  as  to  fit 
them  for  use  and  occupation,  at  her  own  costs 
and  charges,  then  that  the  defendant  may  re- 
coup or  deduct  the  same  against  the  plaintiff's 
daim  for  the  said  instalment  of  $5,000  daimeo 
in  the  suit,  or  the  value  of  the  work  done  by 
the  plaintiff  upon  the  stores  and  warehouse; 
but  that,  in  all  events,  the  plaintiff  could  onl^ 
Tecover  nominal  damages. 

These  instructions  the  court  refused  to  give, 
without  the  following  qualifications: 

"If  the  jury  shall  find  from  the  evidence  that 
the  plaintiff,  Jones,  has  executed  the  work  ac- 
eordmg  to  the  specifications  forming  a  part  of 
the  contract,  in  a  skilful,  diligent,  and  careful 
and  workmanlike  manner,  and  that  his  perform- 
ance of  it  was  with  the  knowledge  and  approba- 
tion of  the  defendant,  then  they  should  find  foi 
the  plaintiff  the  said  sum  of  $5,000,  with  inter- 
est irom  the  date  of  the  delivery  of  the  stores 
and  warehouse  to  the  defendant." 

The  defendant  excepted  to  the  refusal  of  the 
instructions  as  th^  nad  been  prayed  for,  and 
to  the  <)ualifications  of  them  as  they  were  given 
to  the  jury. 

There  is  error  in  this  instruction.  Hie  count 
and  the  plea  of  the  defendant,  and  the  instruc- 
tion asked,  raised  the  construction  of  the  spe- 
dal  contract,  whether  or  not  the  right  of  the 
plaintiff  to  recover  the  second  instcument  did 
not  depend  upon  the  completion  of  the  stores 
and  warehouse  by  the  1st  of  October,  1851; 
whether  that  was  not  a  condition  precedent,  or 
a  ease  in  which  the  parties  had  agreed— one  to 
deliver  the  buildings  finished,  according  to  the 
281*]  special  ^contract,  and  the  other  to  pay 
the  second  instalment  concurrently,  if  they  were 
then  so  delivered.  A  failure  by  the  plaintiff  to 
finish  and  deliver  on  that  day  is  fatal  to  a  re- 
covery upon  the  special  contract.  The  plaintiff 
in  the  first  amended  count  declares  upon  it  as 
rach,  avers  his  performance  accordinglv,  and 
the  proof  is  that  ne  had  not  so  performed.  We 
infer,  from  the  whole  contract,  that  it  was  the 
intention  of  the  parties  that  the  performance  of 
the  work  was  to  be  a  condition  precedent  to  the 
payment  of  the  second  instalment.  There  is  no 
word  in  the  contract  to  make  that  doubtful. 

The  plaintiff  undertook  to  furnish  the  mate* 
rials  and  to  construct  the  buildings,  according 
to  specifications.  Part  of  them  were  to  be  fin- 
ished and  to  be  delivered  to  the  defendant  on 
the  1st  of  October,  1851,  and  the  residue  on  the 
Ist  December  afterwards.  For  the  whole,  the 
defendant  was  to  pay  $24,000, — $5,000  on  the 
1st  of  July,  1851 ;  $5,000  on  the  1st  of  October, 
1851,  if  the  stores  and  warehouse  were  then  fin- 
ished for  use  and  occupation,  and  delivered  over 
cm  that  day  to  the  defendant;  and  if  that  was 
done,  then  the  balance  of  the  $24,000  was  to  be 
paid  on  the  1st  of  January,  1860,  with  interest, 
as  mentioned  bk  the  special  contract. 
IS  How. 


The  words  of  the  contracts  for  payment  are, 
"in  consideration  of  the  covenants  and  their  due 
performance."  Such  words  import  a  condition. 
It  is  difficult  at  all  times  to  distinguish  whether 
contracts  are  dependent  or  independent;  but 
there  are  rules  collected  from  judicial  decisions 
by  which  it  may  be  determined.  We  have  test- 
ea  the  correctness  of  them  by  an  examination  oi 
several  authorities. 

"When  the  agreements  so  to  the  whole  of  the 
consideration  on  both  sides,  the  promises  are 
dependent,  and  one  of  them  is  a  condition  prece- 
dent to  the  other."  Such  is  the  case  with  the 
special  contract  with  which  we  are  now  dealing. 
"If  the  agreements  so  to  a  part  only  of  the  con- 
sideration on  both  sides,  the  promises  are  so  fax 
independent.  If  money  is  to  be  paid  on  a  day 
certain,  in  consideraticm  of  a  thing  to  be  per- 
formed at  an  earlier  day,  the  performance  of 
that  thing  is  a  condition  precedent  to  the  pay 
ment;  and  if  money  is  to  be  paid  by  instal* 
ments,  some  before  a  thing  shall  be  done  and 
some  when  it  is  *done,  the  doing  of  the  [*28S 
thing  is  not  a  condition  precedent  to  the  former 
payments,  but  is  so  to  the  latter.  And  if  there 
be  a  day  for  the  payment  of  money,  -uu}  that 
comes  before  the  day  for  the  doing  of  tlic  tViing, 
or  before  the  time  when  the  thing  from  its  na- 
ture can  be  performed,  then  the  payment  is  ob- 
ligatory, and  an  action  may  be  brought  for  it» 
independently  of  the  act  to  be  done.  Concur- 
rent promises  are  those  where  the  acts  to  b» 
performed  are  simultaneous;  and  either  party 
may  sue  the  other  for  a  breach  of  the  contract 
on  showing,  either  that  he  was  able,  ready,  ana 
willing  to  do  his  act  at  a  proper  time  and  in  a 
proper  way,  or  that  he  was  prevented  by  the  act 
or  default  of  the  other  contracting  party."  S 
Pars.  Cont.  eh.  3,  189. 

The  first  instalment  was  to  be  paid  on  an 
appointed  day,  in  consideration  of  the  work  to 
be  oegun;  and  the  second  instalment  was  to  bo 
paid  on  a  subsequent  day,  if  the  work  should 
then  be  finished  and  delivered  over  to  the  de- 
fendant, ready  and  fit  for  use  and  occupation. 
Before  that  dav  it  could  not  have  been  demand- 
ed; on  that  oay,  the  work  having  been,  per- 
formed, it  might  have  been.  The  evidence 
shows  that  the  work  had  not  been  done  on  the 
1st  of  October,  1851,  and  was  not  finished  until 
the  1st  of  December. 

The  plaintiff  avers  in  his  first  amended  count 
that  he  had,  on  his  part,  complied  with  his  un- 
dertaking in  the  special  contract.  The  issue 
upon  it  is,  that  he  had  not  done  so,  and  he  gave 
no  proof  to  sustain  the  averment. 

The  evidence  entitled  the  defendant  to  a  ver- 
dict on  that  count;  but  the  court,  without  re- 
gard to  the  time  fixed  upon  for  the  work  to  bo 
finished,  instructed  the  jury,  that  if  the  work 
had  been  done  according  to  the  specifications 
forming  a  part  of  the  contract,  in  a  skilful  and 
workmanlike  manner,  or  if  his  execution  of  it 
was  with  the  knowledge  and  approbation  of  the 
defendant,  then  they  were  to  find  for  the  plain- 
tiff the  sum  of  $5,000,  with  interest  from  the 
date  of  the  delivery  of  the  stores  and  warehouse. 
It  must  be  obvious  that  this  instruction  makes 
between  the  parties  a  different  contract  from 
that  into  which  they  had  entered,  and  one  dif- 
ferent from  that  the  plaintiff  had  declared  upon. 

*The  plaintiff  gave  no  evidence  to  sup-  [*S38 
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port  the  count ;  but  there  was  evidence  showing 
the  reverse  of  performance  on  his  part.  For 
this  error  in  the  court's  instruction  to  the  jur> 
upon  the  first  amended  count,  we  shall  re- 
mand the  case  for  another  trial  upon  the  plain- 
tiff's original  declaration  in  debt  with  the  com- 
mon counts,  as  in  indebitatuM  <U8ump9%i, 

We  do  not  consider  that  the  plaintiff's  right 
to  recover  upon  that  declaration  was  in  any  way 
affected  by  the  extra  work  which  was  done  upon 
the  requisition  of  the  defendant,  or  by  the  in- 
crease of  materials  which  he  furnished  for  that 
purpose;  or  that  the  sinking  of  the  foundation 
of  the  building  excused  him  from  finishing  the 
work  by  the  time  specified;  or  that  the  accept- 
ance of  the  buildings  by  the  defendant  as  they 
had  been  constructed  by  the  plaintiff  was  any 
release  of  the  plaintiff  from  his  undertaking  to 
finish  them  in  the  time  specified  in  the  contract. 
But  after  that  time  had  passed,  the  plaintiff 
continued,  with  the  Imowledge  and  permission 
of  the  defendant,  and  also  with  the  knowledge 
of  her  superintending  architect,  to  do  the  work 
specified  in  the  contract,  and  also  to  do  the  ex- 
tra work,  and  to  furnish  the  materials  neces- 
sary for  both.  And  when  the  work  was  done  by 
the  plaintiff,  however  imperfectly  that  may  have 
been,  the  defendant  accepted  it. 

The  law  in  such  a  case  implies  that  the  work 
done  and  the  materials  furnished  were  to  be 
paid  for.  The  general  rule  of  law  is  that  while 
a  special  contract  remains  open — ^that  is,  un- 
performed— the  party  whose  part  of  it  has  not 
been  done  cannot  sue  in  indeliitatus  aaaumpait 
to  recover  a  compensation  for  what  he  has  done, 
until  the  whole  shall  be  completed.  This  prin- 
ciple is  affirmed  and  acted  upon  in  Cutter  v. 
Poirell,  6  T.  R.  320 ;  also  in  flulle  v.  Heightman, 
2  East,  245,  and  in  several  other  cases. 

But  the  exceptions  from  that  rule  are  in  (Ssises 
in  which  something  has  been  done  under  a  spe- 
cial contract,  but  not  in  strict  accordance  with 
that  contract.  In  such  a  case,  the  party  can- 
not recover  the  remuneration  stipulated  for  in 
the  contract,  because  he  has  not  done  that  which 
was  to  be  the  consideration  of  it.  Still,  if  the 
other  party  has  derived  any  benefit  from  the 
labor  done,  it  would  be  unjust  to  allow  him  to 
234*]  retain  *that  without  paying  anything. 
The  law,  therefore,  implies  a  promise  on  his 
part  to  pay  such  a  remuneration  as  the  benefit 
conferred  is  really  worth ;  and  to  recover  it,  an 
action  of  indebitatus  assumpsit  is  maintainable. 

Such  is  the  law  now  in  England  and  in  the 
United  States,  notwithstanding  many  cases  are 
to  be  found  in  the  reports  of  both  countries  at 
variance  with  it.  It  was  recognized  by  this 
court  to  be  the  existing  rule  in  the  case  of 
Slater  v.  Emerson,  19  How.  224,  239. 

The  difference  between  the  rule  now  and  in 
earlier  times,  it  is  believed,  has  caused  much  of 
the  difficulty  in  the  establishment  of  the  pres- 
ent rule.  Formerly  it  was  held  that  whenever 
anything  was  done  under  a  special  contract  not 
in  conformity  with  it,  the  party  for  whom  it 
was  done  was  obliged  to  pay  the  stipulated 
price;  but  that  he  might  resort  to  a  cross 
action,  to  indemnify  himself  for  the  deficiency 
in  the  consideration.  Blair  v.  Davis,  1794, 
cited  in  7  East,  470.  See  Smith's  L.  Cases,  in 
the  notes  following  the  case  of  Cutter  v.  PaweU, 
2d.  vol.,  for  a  full  description,  historical  and 
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chronological,  of  the  rule  as  it  now  prevails  and 
as  it  formerly  was. 

The  rule,  as  it  now  exists,  has  been  recently 
discussed  and  affirmed  in  the  Queen's  Bench,  in 
the  case  of  Munro  v.  Phelpes,  8  El.  ft  B.  739;  92 
Eng.  C.  L. 

It  has  been  the  rule  in  the  courts  of  New 
York  for  more  than  thirty  years.  In  the  case 
of  Jewell  V.  Schroeppel,  4  Cow.  564,  it  was  de- 
cided, that  if  there  be  a  special  contract  under 
seal  to  do  work,  and  it  be  not  done  pursuant  to 
the  agreement,  whether  in  point  of  time  or  in 
other  respects,  the  party  who  did  the  work 
may  recover  upon  tne  common  counts  in  as- 
sumpsit, f<ff  work  and  labor  done.  If,  when  the 
time  arrives  for  performance,  the  partr  goes  on 
to  complete  the  work,  with  the  knowledge  of  his 
employer,  it  was  evidence  of  a  promise  to  pay 
for  the  work.  So  if  the  employer  does  not  ob- 
ject. 

This  rule  prevails,  also,  in  Massachusetts,  in 
Pennsylvania,  and  in  several  of  the  other  states. 
Also  in  Alabama,  as  may  *be  seen  in  the  [*235 
case  of  MoVoy  v.  Wheeler,  6  Port.  201.  It  is 
discussed,  with  a  very  accurate  discrimination 
of  its  application,  in  the  2d  vol.  of  Professor 
Parsons  upon  Contracts. 

In  the  trial  of  such  an  action,  where  the  de- 
fense is  not  presented  as  a  matter  of  set-off, 
arising  on  an  independent  contract,  but  for  the 
purpose  of  reducing  the  plaintiff's  damages,  be- 
cause he  had  not  complied  with  his  cross  obli- 
gations arising  on  the  same  contract,  the  de- 
fendant may  l^  allowed  a  recoupment  from  the 
damages  claimed  by  the  plaintiff  for  such  loss 
as  she  shall  have  sustained  from  the  negligence 
of  the  plaintiff.  Such  evidence  is  allow^  to 
prevent  circuity  of  action,  and  to  prevent 
further  litigation  upon  the  same  matter.  It 
may  be  well  to  say,  that  the  court  allowed  a 
recoupment  in  Qreen  v.  Biddle,  8  Wheat.  1,  to 
a  disseisor,  who  was  a  bona  fide  occupant  of 
land,  for  the  improvement  made  by  bun  upon 
it,  against  the  plaintiff's  damages.  But  BUflli 
recoupment  cannot  be  claimed  unless  the  de 
fendant  shall  file  a  definite  statement  of  hii 
claims,  with  notice  of  it  to  the  plaintiff,  suf- 
ficiently in  time  before  the  trial  term  of  the 
case  to  enable  the  latter  to  meet  the  matter  with 
proof  on  his  side. 

We  have  pursued  the  case  in  hand  further 
than  may  have  been  necessary,  but  it  was 
thought  best  to  do  so,  as  the  points  now  here 
ruled  have  not  before  been  expressly  nnder  the 
consideration  of  this  court. 

The  judgment  given  in  the  court  below  is  r*- 
versed;  and  we  shall  order  that  the  case  shsU 
be  remanded  to  it^  with  directions  for  its  tfyA 
again,  pursuant  to  our  rulings  in  this  opimo^ 
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OOHN  ROSE  and  George  Kinlodc 
(See  8.  C.  28  How.  262-278.) 

Sutter's  general  title — colonisation  Imu  0f 
1824  and  1828— title,  when  ^roteotei  ^ 
treaty  with  United  States, 

The  **Qeneral  title  of  Sntter*'  was  considertd  tf 
the  court  at  its  last  term,  and  its  operatloa  declar«l 
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In  tbt  eases  of  The  U.  8.  ▼.  Nye  and  The  U.  8.  ▼. 
Bassett,  reported  In  62  U.  8.  (21  How.j  408.  412. 

The  anthoritj  of  Mlcheltorena  to  dlstribate  the 
lands  of  the  department  la  foand  In  the  colonisa- 
tion Kws  of  1824  and  1828. 

The  claims  under  "the  general  title  of  Sntter" 
exhibit  a  wide  dlTergence  irom  the  essential  rules 
prescribed  In  the  colonization  laws.  The/  are  not 
TSlld  claims  under  the  treatj  of  Ouadaloupe  HI- 
dalfo. 

Krerj  species  of  title  that  originated  In  the  right- 
ful exercise  of  legitimate  authority,  and  existed 
under  the  safeguard  of  Mexican  laws  at  the  date  of 
the  acquisition  of  California  by  the  United  States, 
Is  protected  by  the  treaty  of  Cession. 

But  It  Is  the  duty  of  the  court  to  distinguish  be- 
tween rights  acquired  under  the  laws  and  usages 
of  Mexico,  and  claims  depending  upon  the  mere 
pleasure  of  those  who  were  In  power. 

Argued  Feb,  7,  i860.    Decided  Feb,  tO,  1860. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

T^is  case  arose  on  a  petition  filed  before  the 
board  of  land  commissioners  in  California,  hy 
the  appellees,  for  the  confirmation  to  them  of  a 
claim  to  six  square  leagues  of  land. 

The  board  of  land  commissioners  entered  a  de- 
cree confirming  the  claim. 

The  district  court,  on  appeal,  having  affirmed 
this  decree,  the  United  States  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  8.  BUok,  Atty,  Oen.,  E.  M. 
Stanton*  and  H.  8.  Foote  for  appellants. 

Messrs.  J.  J.  Crittenden,  J.  P.  Benjamin, 
and  K.  Johnson,  for  appellees : 

The  claim  is  foundea  on  what  is  known  in 
California  and  to  this  court  as  the  "general 
title,*'  granted  by  Governor  Micheltorena. 

The  rciison  for  making  this  title  eeneral — 
that  is,  to  a  described  class  instead  of  to  indi- 
viduals— is  stated  on  the  face  of  the  grant, 
namely:  that  because  of  other  occupations  the 
government  had  not  then  time  to  niake  grants 
severally  and  to  each  individual  entitled  there- 
to. 

John  Smith  was  one  of  the  class  entitled  un- 
der the  general  grant  of  December  22,  1844.  It 
is  proved  that  before  that  date,  in  the  vear  1844, 
he  had  presented  to  the  governor,  Micheltorena, 
his  petition  with  a  map  or  diseno,  for  the  six 
leagues  of  land  in  question— called  or  marked 
on  the  nuip,  ''Ptancho  de  Yuba." 

Smith  was  put  in  possession  by  Sutter,  and 
within  twelve  months  after  date  of  the  "gen- 
eral title,"  he  was  in  the  occupation  of  the  land, 
"made  improvements  and  built  an  adobe  house, 
and  had  upon  the  said  land  about  four  hundred 
head  of  cattle,  with  some  horses." 

BidwvITs  testimony  is,  that  Smith  settled  on 
the  land  in  the  fall  of  1844,  or  early  in  1845, 
and  continued  to  live  on  it  until  he  sold,  in 
1848.  He  had  previously  lived  on  adjoining 
land,  which  he  had  purchased  of  Sutter. 
Smith's  petition  for  the  land  in  question,  and 
the  favorable  report  thereon  by  Sutter,  were 
nmde  to  the  governor  in  September,  1844,  and 
in  that  year,  according  to  his  own  testimony, 
he  not  only  made  improvements,  but  "had  about 
six  hundred  cattle  and  a  few  horses  on  his  land." 
He  was  a  Canadian  by  birth,  was  naturalized  as 
a  >(exican,  and  had  been  in  California  since 
1835. 
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It  does  not  appear  that  he  was  ever  engaged 
in  the  military  service,  or  that  the  grant  wa^ 
made  to  him  otherwise  than  in  the  due  admin- 
istration of  the  Colonization  laws  of  Mexico. 

It  is  contended,  on  the  part  of  the  appellee;^, 
that  these  latter  circumstances  dittinguisn  their 
case  from  the  cases  of  Nye  and  Bassett,  decideil 
by  this  court  at  the  last  term,  and  reported  in 
62  U.  S.  (21  How.)  408,  et  seq.;  and  further,  it 
is  also  most  respectfully  urged,  that  those  cases 
were  erroneously  decided  and  ought  not  to  be 
followed. 

Mr.  Justice  Onmpboll  delivered  the  opinion 
of  the  court: 

The  appellees  were  confirmed  in  a  traet  of 
land  in  Tuba  county,  QEdifomla,  containing  six 
square  leagues,  bounded  north  by  the  Tuba  riv- 
er, west  by  the  eastern  Ihie  of  Obtain  Sutter's 
land,  south  by  Johnson's  ramoho,  and  easterly 
forquantity. 

*The  original  claimant  is  John  Smith.  [*266 
He  was  examined  as  a  witness  and  testifies  that 
he  was  a  naturalized  citizen  of  Mexico.  That 
in  September,  1844,  he  petitioned  the  governor 
of  California  for  the  land  and  obtained  a  favor- 
able report  from  Captain  Sutter,  and  in  184.5 
receivea  from  the  latter  a  oopv  of  the  "general 
title,"  which  the  governor  had  authorized  him 
to  give.  Then  hi  1844  he  built  a  house  upon 
the  land,  planted  an  orchard  of  fruit  trees,  and 
in  that  and  the  following  year  inclosed  a  field 
by  ditches,  and  cultivate  it,  and  that  he  hail 
there  a  stock  of  cattle.  He  says  he  resided  on 
the  land  until  1848,  when  he  sold  it  to  persons 
under  whom  the  claimants  derive  their  claim. 

To  account  for  the  nonproduction  of  any  doc- 
umentary evidence,  he  says  that  the  petition 
and  report,  with  a  copy  of  the  general  title  were 
lost  in  the  Sacramento  river  in  1845;  that  snb- 
seouently  he  obtained  another  copy,  and  this, 
with  his  naturalization  papers,  was  tent  to 
Monterey,  to  be  laid  before  the  departmental  as- 
sembly, but  they  were  never  returned  to  him. 
Bidwell  testifies  that  he  prepared  a  petition  for 
Smith  to  Sutter,  representing  the  loss  of  bis  pa- 
pers, and  asking  for  another  copy  of  the  title, 
and  that  Sutter  admitted  the  claim.  He  testi- 
fies that  Smith  cultivated  the  land. 

The  two  depositions  of  Sutter  show  that  he 
recognized  the  claim  of  Smith  to  have  the  bene- 
fit <S  the  general  title,  and  that  he  gave  him 
copies  as  stated  by  other  witnesses.  Other  tes- 
timony in  the  record  disproves  the  statements 
of  those  witnesses  in  reference  to  the  improve- 
ment of  the  land,  and  shows  satisfactorily  that 
they  were  m|ide  on  a  difl'erent  tract  of  land,  and 
in  no  connection  with  this  claim. 

The  "general  title  of  Sutter"  was  considered 
by  the  court  at  its  last  term,  and  its  operation 
declared  in  the  oases  of  U.  8.  v.  Nye,  21  How. 
408,  and  V.  8.  v.  Bassett,  21  How.  412.  The 
opinion  of  the  court  in  those  cases  has  been  ex- 
amined in  the  argument  at  the  bar,  and  has 
been  re-examined  by  the  court. 

The  testimony  of  Sutter  in  the  case  of  Nye 
was,  that  the  general  title  was  inclosed  to  hUn 
in  a  letter  by  Micheltorena,  the  governor,  by 
his  request.  That  the  governor  was  blodcaded 
''at  Monterey,  and  was  in  need  of  mill-  [*267 
tary  aid,  the  general  title  was  sent  to  him  upon 
his  advioe.    That  he  executed  the  trust  con- 
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ferred  upon  him,  by  giving  copies  of  the  title  to 
those  "who  had  rendered  meritorious  service  to 
the  country,  and  who  applied  to  him."  Tlie 
^ncral  title  was  issued  before  his  men  marched 
from  New  Helvetia  to  join  Micheltorena,  and, 
in  some  cukcs.  copies  were  given  before  and  some 
after  his  return  from  the  expedition,  "but  only 
to  such  as  he  thought  deserved  it."  Governor 
Micheltorena  made  a  speech  to  the  soldiers,  and 
promised  to  deliver  grants  to  all  "whom  he 
should  recommend,"  "referring  as  well  to  those 
to  whom  copies  had  been  delivered  as  to  those 
to  whom  he  should  deliver  them." 

In  the  cases  of  U.  S.  v.  Nye  and  U.  8.  v.  Bos- 
sett,  it  was  proved  that  the  claimants  were  sol- 
diers in  the  war  of  Micheltorena,  and  had  taken 
possession  of  the  land  within  their  claim  under 
a  temporary  license  from  the  governor.  There 
is  no  evidence  of  the  kind  in  this  case.  The 
statement  of  facts  in  this  testimony,  and  the  in- 
ferences drawn  from  it  by  the  court,  are  cor- 
roborated by  public  documents  existing  in  the 
archiveb  of  California.  These  show,  that  in  the 
autumn  of  1844  there  was  an  insurrection 
against  tlie  authority  of  Micheltorena,  which 
terminated  in  a  compact  signed  at  Santa  Ter- 
esa, the  1st  December  of  that  year,  by  the  con- 
tending chiefs.  Micheltorena  agreed  to  disband 
and  send  away  a  battalion  of  infantry  [presid- 
iarios),  "with  some  vicious  officers"  within 
three  months,  and  should  himself  retire  to  Mon- 
terey; that  the  headquarters  of  the  opposing 
forces  should  be  at  San  Jose,  and  that  their  ex- 
penses should  be  charged  to  the  department.  In 
that  month,  both  parties  recommenced  prepara- 
tions for  renewing  hostilities.  On  the  24th  of 
December,  Alvarado  asked  Sutter  for  explana- 
tions "in  relation  to  the  assembling  of  men"  at 
his  fort,  and  charged  him  with  the  design  of 
"invading  the  Californias." 

He  transmitted  to  Micheltorena  r  copy  of  this 
letter,  and  arraigned  Sutter  "for  preparing  to 
attack  the  forces  of  the  north,  under  the  pretext 
of  placing  himself  in  the  defense  of  Michelto- 
rena's  government,  claiming  to  have  relations 
268*]  with  *him  for  this  purpose."  He  says: 
"Considering  the  movement  of  Sutter  and  his 
conduct  as  an  arbitrary  act  of  his  own,  unau- 
thorized by  the  government,  and  knowing  posi- 
tively that  he  is  organizing  a  force,  composed 
of  adventurers  and  EndiaoB,  to  attadc  Uiis  j;ar- 
rison  I  assure  Your  Excellency  that  I  am  in  a 
condition  to  make  a  defense,  and  to  attack  him 
as  soon  as  he  marches  against  this  place,  to  ear- 
ly out  his  dark  designs?' 

On  the  28th  December,  Micheltorena  replied 
to  a  letter  from  Sutter,  in  which  he  says:  "I 
approve  in  its  whole  what  you  say  to  me  in  your 
last.  What  you  may  do,  I  approve:  what  you 
may  promise  I  will  fulfill ;  what  you  may  spend, 
I  will  pay.  .  .  .  The  country  calls  for  our 
services;  our  personal  security  requires  it,  and 
the  government  will  know  how  to  recompense 
all.  ...  If  you  have  not  left,  owing  to 
some  event,  without  the  necessity  of  a  new  or- 
der, when  you  learn  that  I  am  moving  from 
Monterey  to  San  Juan,  you  will  move  at  cmce; 
for  I  will  have  well  calculated  the  time  to  act 
against  them." 

On  the  12th  January,  1845,  he  addressed 
a  letter  to  an  officer,  in  which  he  says:  "All 
which  is  said  to  you  under  this  date  by  Senor 
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Don  Sutter,  who  is  now,  with  arms  in  hand,  de- 
fending the  rights  of  the  nation,  and  support- 
ing the  departmental  government  that  I  exer- 
cise, will  be  duly  obeyed  by  you." 

Sutter,  under  these  orders,  reached  Santa 
Barbara  in  the  early  part  of  February,  with  two 
companies,  and  placed  them  under  the  command 
of  Micheltorena. 

On  the  other  hand,  Alvarado  and  Castro,  in 
January,  1845,  denounced  the  governor  to  the 
departmental  assembly,  "that  he  appointed  as 
commander  of  armed  adventurers  the  same  Sut- 
ter, of  whom  there  is  sufficient  evidence  that  he 
seeks  to  poHsess  himself  of  the  department,  at- 
tacking tne  national  integrity;  a  proof  that  the 
country  is  in  danger;  and  the  presumption  is 
that  Governor  Micheltorena  does  not  deserve 
the  public  confidence."  They  arraign  him,  be- 
cause he  had  called  "to  promote  civil  war  in  the 
country  the  foreigner  (Sutter),  accused  before 
the  supreme  government  of  the  country  as  a 
conspirator  against  the  national  int^^ity,  and 
*  because  united  to  more  than  one  hun-  [*269 
dred  adventurous  hunters,  proceeding  from  the 
United  States,  without  more  fortune  than  the 
muzzles  of  their  rifles,  he  has  increased  his  files, 
and  causing  devastation,"  etc  They  asserted 
to  the  departmental  assemhly,  <u  the  only 
legal  authority  which  they  and  their  party  rec- 
ognized, "that  General  Micheltorena  is  a  traitor 
to  his  country,  and  as  such  he  ought  to  be  pre- 
sented to  the  tribunals  of  the  Republic,  to  be 
judged  in  accordance  with  the  laws.  2d.  That 
the  assembly  should,  in  the  interim,  regulate 
all  the  branches  of  the  administration.  3d. 
That  they  should  transmit  the  charts  against 
the  governor  of  Mexico,  by  a  commission,  and 
ask  that  the  government  of  the  department  may 
be  committed  to  its  natives  and  residents,  of 
sufficient  capacity  and  knowledge  for  its  man- 
agement. 

This  communication  was  referred  to  a  com- 
mittee of  the  assembly,  who  reported  that  the 
governor  had  repudiated  the  compact  of  Santa 
Teresa,  and  prepared  himself  to  chastise  those 
who  had  demanoed  its  conditions ;  that  his  con- 
nection with  Sutter  was  daneerous  to  the  safety 
of  the  department,  and  had  deprived  him  of  the 
support  of  the  citizens,  "for  there  is  not  a  sin* 
pie  individual  therein,"  they  say,  "who,  at  see- 
ing Don  John  Auguste  Sutter  commence  a  earn* 
paign  in  California,  that  does  not  remember 
that  this  gentleman  has  expressed  his  fatal  de- 
sign of  subduing  the  country." 

On  the  15th  February,  the  departmental  as- 
sembly disavowed  the  authority  (»  the  sovemor, 
pronounced  his  office  vacant,  and  called  upoD 
Pio  Pico,  the  first  member  of  the  assembly,  to 
take  charge  of  the  departmental  government  in 
the  interim. 

On  the  22d  February,  1845,  a  treaty  was  eon- 
eluded  between  the  commissioners  of  the  assem- 
bly and  of  the  governor,  which  was  sanctioned 
by  the  respective  chiefs,  in  which  it  was  stipu- 
lated "that,  from  this  date,  the  political  oom- 
mand  of  the  department  is  delivered  to  the  first 
member  of  the  most  excellent  departmental  as- 
sembly, because  it  was  so  disposed  by  said  hodjt 
agreeably  to  the  laws;  for  which  purpose,  ffii^ 
Excellency,  General  Micheltorena,  will  deliver  i 
circular  order  in  the  hands  of  the  chief  ol  the 
division  of  the   opponentl^  that  *t]ie   [*t70 
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same  be  published  throughout  the  limits  of  the 
department." 

It  is  ackiiowledfi;e<l  that  the  governor  ''could 
no  longer  conteno,  witli  his  small  forces  and 
«eanty  resources,  arainst  the  fi^eneral  outbreak 
of  tlM  country;*'  and  therefore  he  obligates  him- 
self to  march  to  San  Pedro,  thence  to  be  oon- 
veyed  to  ^lonterey,  and  thence  to  some  port  in 
the  Republic  of  Mexico. 

Sutter  remained  a  prisoner  in  the  hands  of 
his  enemies.  On  the  26th  of  the  month  (Feb- 
ruary), he  addressed  a  letter  to  Pio  Pico,  as 
governor,  in  which  he  speaks  of  his  detention 
in  the  citv,  and  attributes  it  to  his  connections 
with  Micheltorena.  He  refers  to  his  relations 
and  duties  as  an  officer^  protests  that  he  was 
ignorant,  and  deceived  as  to  the  cause  of  the 
insurrection  against  Micheltorena,  and  that  he 
was  then  convinced  of  his  delusion,  and  repent- 
ed of  bis  credulity.  He  promises  obedience  to 
the  authorities,  offers  to  place  his  fort  at  the 
disposal  of  the  government,  and  prays  for  his 
release.  It  does  not  appear  that  he  was  able  to 
return  home  until  the  1st  of  April,  about  which 
time  Micheltorena  sailed  from  Monterey. 

Pio  Pico  remained  in  charge  of  the  govern- 
ment as  senior  member  of  the  assembly,  until 
the  15th  day  of  April,  1846,  when  he  was  in- 
stalled as  constitutional  governor  of  the  depart 
ment,  pursuant  to  an  appointment  made  in 
consequence  of  the  memorial  of  the  assembly  on 
the  27th  of  June  of  the  previous  year. 

We  have  entered  into  this  minute  statement 
of  the  relations  of  Sutter  to  the  authorities  of 
Mexico,  and  especially  those  in  the  department 
of  Calif  or  nia,  in  order  to  estimate  with  exact- 
ness the  import  of  his  acts,  under  the  power 
conferred  by  Micheltorena,  and  how  far  they 
imposed  an  obligation  unon  the  public  faith  of 
those  ffovemments,  and  upon  this  government, 
as  their  successor. 

The  authority  of  Micheltorena  to  distribute 
the  lands  of  the  department  arises  in  the  colo- 
nization laws  of  1824  and  1828.  The  obiect  of 
those  laws  was  to  secure  for  the  Republic  a 
population  composed  of  industrious^  obedient, 
271*]  and  lovai  ^citizens  who  might  contribute 
to  its  strengtn  and  prosperity. 

In  the  distribution  of  the  public  domain  for 
this  purpose,  the  political  chief  was  directed  to 
inform  himself  particularly  of  the  circum- 
stances and  condition  of  every  applicant  for 
land ;  and  that  his  power  of  selection  should  not 
be  inconsiderately  or  corruptly  used,  he  was  re- 
quired to  preserve  a  record  of  his  acts  of  admin- 
istration, and  to  submit  reports  to  the  depart- 
mental assembly  and  the  supreme  government, 
the  approval  of  one  or  the  other  l^ing  neces- 
sary for  their  definitive  validity. 

The  claims  presented  to  the  land  commission 
of  the  United  States  in  California,  and  to  this 
court  on  appeal  by  the  claimants,  under  the 
'^general  title  of  Sutter,"  exhibit  a  wide  diver- 
gence from  the  essential  rules  prescribed  in  the 
colonization^  laws.  The  petition  is  not  pre- 
serred  in  the  archives,  but  was  retained  by  the 
applicant.  The  governor  declined  to  act,  until 
he  eould  examine  the  coimtry  of  which  the 
colonization  is  proposed.  In  tne  absence  of  the 
petition,  and  without  the  desired  information, 
under  a  "supreme  pressure  of  business,"  he  de- 
cides suddenly  to  send  to  a  subordinate  and 
23  How.  • 


suspected  officer  the  authority  to  determine  the 
most  serious  question  of  administration  con- 
fided to  his  care — that  of  selecting  persons  who 
should  own  and  occupy  the  soil  of  the  depart- 
ment. He  does  not  preserve  a  record  of  this 
act,  nor  a  copy  of  the  paper  he  issues,  nor  did 
he  present  it  to  the  departmental  assembly  for 
its  ratification. 

We  are  compelled  to  seek  an  explanation  of 
this  anomalous  exercise  of  authoritv,  and  to 
examine  the  conditions  attached  to  this  unusual 
mode  of  administration;  to  inquire  of  the  re- 
lation which  the  proposed  oblects  of  the  favor 
occupied  and  were  to  occupy  to  the  department 
and  its  authorities,  and  the  consequences  con- 
templated by  the  governor  and  his  agent  to  en- 
sue from  their  use  of  this  title,  to  ascertain  its 
signification.  We  have  no  doubt  that  the  court 
may  employ  this  medium  of  proof  for  this  pur- 
pose. 

We  learn  that  the  treaty  concluded  at  Santa 
Teresa  was  an  armistice  merely,  and  that  Mi- 
cheltorena, immediately  after,  *conclud-  [*272 
ed  to  use  the  agency  and  influence  of  Sutter  to 
punish  his  enemies  and  sustain  his  power;  and, 
to  increase  that  influence,  issued  this  "general 
title."  Their  alliance  was  regarded  by  the  de- 
partmental assembly  as  treasonable,  and  justi- 
fying the  deposition  and  expulsion  of  the 
governor  from  the  department.  Sutter  became 
their  prisoner,  and  was  compelled  to  renounce 
his  connection  with  his  chief  to  make  his  peace. 
His  companies  were  regarded  as  public  enemies, 
and  were  disbanded  and  dispersed.  The  su- 
preme government  acquiesced  in  the  decisions 
of  the  assembly,  and  reco^ized  and  commis- 
sioned the  governor  of  their  appointment. 

No  indemnity  was  granted  to  the  adherents 
of  Micheltorena,  nor  provision  made  for  the  ful- 
filment of  his  promises  to  them;  nor  have  we 
discovered  an  instance  in  which  their  accom- 
plishment was  demanded  of  the  succeeding 
government.  Our  opinion,  consequently,  is, 
that  these  acts  and  promises  were  not  con- 
sidered in  California  or  Mexico  as  valid  obli- 
gations, binding  the  conscience  of  the  Republic; 
and  therefore  they  are  not  valid  claims  under 
the  treaty  of  Guadaloupe  Hidalgo. 

In  some  of  the  instances,  Micheltorena  grant- 
ed a  permission  to  the  applicant  to  occupy  the 
land  provisionally,  until  he  oould  visit  that 
portion  of  the  department  to  act  upon  thei^  pe- 
tition. It  is  contended  that  this  license  is  so 
far  a  recognition  of  the  merit  of  the  application, 
as  to  impose  upon  the  United  States  the  obli- 
gation to  accede  to  it;  that  it  confirmed  an 
interest  in  the  land,  that  they  should  perpetuate 
by  a  grant. 

We  agree  that  every  species  of  title  that  origi- 
nated in  the  rightful  exercise  of  legitimate 
authority,  and  existed  under  the  safeguard  of 
Mexican  laws  at  the  date  of  the  acquisition  of 
California  by  the  United  States,  is  protected  by 
the  Treaty  of  Cession.  The  change  of  the  gov- 
ernment does  not  alter  the  relations  of  the  in- 
habitants in  this  particular.  This  court  iA 
charged  with  the  duty,  in  the  last  resort,  to 
recognize  the  validity  of  all  such  claims.  But 
it  is  the  duty  of  the  court  to  distinguish  be- 
tween rights  acquired  imder  the  laws  and 
usages  of  Mexico,  and  claims  depending  upon 
the  mere  pleasure  of  those  who  were  in  powers 
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between  the  vested  estate  and  the  hope  or  expec-  Crommelin  ▼.  Minter,  0  Ala.  N.  8.  005;   Btod- 

tation  of  favor  or  bounty.    The  license  of  the  dard  v.  Chamber*,  2  How.  284;  10  Smedes  4  IL 

273*]  'governor  to  the  applicant   to   make  a  Miss.  461 ;  7  Smedes  &  M.  Miss.  366. 

temporary  occupation,  until  he    could    inform  A  pre-emption  is  a  legal  vested  right, 

himself,  so  as  to  act   considerately   or   intelli-  9  How.  U.  S.  333 ;  4  £rk,  283. 

gently,  we  think,  cannot  be  treated  as  confer-  The  patent  issued  to  Governor  Pope,  being 

ring  a  property  in  the  land.  void  as  issued  without  authority,  may  be  im- 

We  have  examined  these  cases  with  unusual  peached  in  a  court  of  chancery, 

care,  in  consequence  of  the  number  of  parties  10  Johns.  26;  11  Mo.  595;  16  Ohio,  66;  8  Mo. 

in  interest   and    the   amount   of   property   in-  94. 

volved.     Upon  the  most  liberal  estimate  of  the  Under  the  statute  of  Arkansas,  the  patent 

powers  of  the  governor,  and  the  most  indulgent  certificate  is  of  equal  grade  and   dignity   with 

view  of  the  claims  of  the  petitioners,  we   are  the  patent  itself, 

unable  to  determine  that  they  are  valid.  Rev.  Stat,  of  Ark.  p.  44;  ch.  53,  {$  1  and  2; 

Judgment  of  the  District  Court  reversed,  and  McClairen  v.  Wicker,   8    Ark.    195 ;    Perry   v. 

cause  remanded,  uAth  directions  to  dismiss  the  0*Hanlon,  11  Mo.  595;  Morton  v.  Blakenship, 

petition,  5  Mo.  356;  Bruner  v.  ManZove,  1  Scam.  Ul.  162; 

Isaacs  V.  Steel,  3  Scam.  111.  99. 

vTArrtrrAXT  y:^   Trr\r\'n^T*   t     •       t  rr                j  And  it  IS  a  bcttcT  title  than  a  patent  found- 

NATHAN  E.  HOOPER,  Louisa  J.  Hooper,  and  ^  ^^  ^  subsequent  entry  within  tfiT  meaning  of 

Amanda    E.    Hooper,   Mmors,   by   Absalom  the  statute* 

Fowler,  their  next  friend,  Plffs.  in  Err.,  Pettigrei)  v.  BMrley,  9  Mo.  688;  6  Mo.  350; 

^'  11  Mo.  595; 

JACOB  8CHEIMER.  The  patent  could  not  affect  the  ore-existing 

title  of  the  ancestor  of  the  plaintiffs; 

SAME  ^-  ^*  ^'  ^rmas,  9  Pet.  236 ;  U,  B,  v.  Arredon- 

^  do,  6  Pet.  738;  Catlin  v.  Jackson,  8  Johns.  555; 

ELIA8  M.  boNWAT.  f  J^"  283  j^*^^'  ^  ^'^''  '^^ '  ^^'^  '"'  ^'^'^' 

(See  S.  C.  23  How.  235-249.)  And  extraneous  evidence  was  admissible,  to 

Biactmmt  in  Arkan,a*-whm  maintainahle  in  »^o\^^f  the  patent  was  void  for  want  of  au- 

ip^Am^^i  ^s^m^  thority  to  issue  it. 

teaerai  court.  2  ^^^  3^^.  Collins  v.  Brannin,  1    Mo.  385, 

By  the  statute  of  Arkansas,  an  action  of  eject-  540. 

Sf.°.i«»?;?;  *h^™^il'llJi!°JJ?  ri?*IS*l^^  £l*JS*  ^ihI^I?!  The  title  of  the  plaintiffs  related  to  the  daU 

possession   oy  virtue  of  an  entry  made  witn  tne  *  i.i     -n             x*          j.   /nnxi.  \t^^   loo/w      twa 

register  and  receiver  of  the  proper  land  office  of  oi  the  Pre-emption  act  (Z9th  May,  1830).    m* 

the  United  States.  making  of  proof  of  occupation  and  cultivation, 

fee.  and  is  the  best  tiUe  known  to  a  court  of  law.  cers,  and  the  payment  of  the  purchase  money, 

Such  Is  the  settled  doctrine  of  this  court.  were  successive  steps  to  perfect  the  right,  and 

^w^'L."^'*®?  °'  ejectment  cannot  be  maintained  in  are  to  be  regarded  as  having  been  done  on  thtt 

the  Federal  courts  against  a  defendant  In  posses-  j^              ^^       ^    «-»            e 

sion,— on  an  entry  made  with  the  register  and  re-  ^^ji 

cei?er,  notwithstauding    a    state    legislature  may  Pettigrew  v.  Shirley,  0  Mo.  688;    Borum  ▼. 

have    provided  by  statute  that  it  can.  narhind.  16  Ark   454* 

The  law  is  only  binding  on  the  state  courts,  and  l^A\Lt^^J^^hJ  li.^  ;«f^^o«;««.  ^;«i.*«  ^iit 

has  no  force  in  the  drcuft  courU  of  the  Union.  And  consequently,  the  mtervening  rights  cut 

Submitted  Jan.  26,  1860.  Decided  Feb.  20, 1860.  ^\andes  v.  Brant,  10  How.  372 ;  Walk.  Misa 

ERROR  to  the  Circuit  Court  of  the   Unit«i  »7 ;  12  Mo.  148 ;  3  Cow.    75 ;    Vin.   Abr.  titl« 

States  for  the  Eastern  District  of  Arkansas.  Relation;  5  Crouse  Dig.,  510,  et  seq. 

The  history  of  the  case  and  a  statement  ol  When  the  patent  was  issued,  the  land  hw 

the  facts  appear  in  the  opinion  of  the  court.  been  appropriated  and  was  not  subject  to  grant, 

Ur.  J.  Btilwell,  for  plaintiffs  in  error:  and  it  ought  to  have  been  excluded  by  the  cir 

Can  the  plaintiffs,  claiming  under  a  grant  ot  cuit  court,  or  the  jury  instructed  to  disregtw 

pre-emption,    recover    against   the   defendant,  it  as  the  plaintiffs  asked.    The  act  of  issuing 

claiming  under  a  patent  issued  subsequent  to  it  was  a  mere  ministerial  act,   and   as  to  the 

the  pre-emption?    We  respectfully  submit  that  rights  of  the  plaintiffs'  ancestors  was  wholly 

by  the  act  of  Congress  of  29th  May,  1830,  the  ineffectual  to  prejudice  them. 

N.  W.  fractional  quarter,  section  2,  1  N.  12  W.  ^^^re  v.  Brush,  1  McLean,  535. 

was  appropriated  to  the  use  of  the  occupant,  ^*'-  8.  H.  Hempstead,    for    defendant  W 

Nathan  Cloyes,  was  not  subject  to  be  granted  error: 

to  any  other  person,  by  Congress  or  any  officer  1.  The  first  and  principal  question  is  whether 

of  the  United  States,  until  the  expiration  of  the  a  patent  issued  by  the  United  SUtes  can  be  un- 

time  allowed  him  to  make  payment  therefor  by  peached,  annulled,  and  set  aside  in  an  action  of 

that  act  and  the  act  of  15th  July,  1832;  and  it  law. 

appearing  that  payment  was  made  by  his  heirs  In  ejectment  the  rule  is  universal,  that  the 

within  the  time,  the  patent  was  void.  plaintiff  must  show  the  right  to  possession  to 

Perry  v.  O'Hanlon,  11  Mo.  595;   McAfee  v.  be  in  himself  positively.    A  tenant  is  always  »t 

Keim,  7  Smedes  &  M.  789;  Nicks   v.   Rector,  liberty  to  prove  the  title  out  of  the  plaintiff. 

4  Ark.  283,  284;  Borum  v.  Garland,    1(5    Ark.  although  he  does  not  prove  it  to  exist  in  bim- 

454;  8  Pet.  738;  13  Pet.  513;  5    Wheat.    303;  self. 

eral  eowrts— see  note  to  1  C  C  A.  513.  Lessee  v.  Birth,  6  Pet.  312;  Kmg  T.  Stevens,  is 
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Ala.  475;  Rupert  v.  Mark,  15  111.  540;  1  Blackf. 
131,  8  Blackf.  320,  366. 

In  Kentucky,  it  is  a  settled  principle  that 
courts  of  law  will  not  look  beyond  the  patent, 
and  it  is  only  in  a  court  of  equity  that  a  prior 
right  or  equity  can  be  established.  The  courts 
of  the  United  States  have  adopted  the  same 
principle. 

Finley  v.  Williama,  9  Cranch.  167;  see,  also, 
Bled8oe  v.  Wells,  4  Bibb,  329;  Alexander  v. 
CHreenup,  1  Munf.  134;  5  Com.  Dig.  f.  1,  f.  4,  f. 
6,  f.  7,  title  Patent;  2  Bl.  Com.  346;  5  Com. 
Dig.  Patent,  f.  6,  p.  367 ;  2  Com.  Dig.  Chancery, 
ch.  1,  p.  366;  Taylor  v.  Fletcher,  7  B.  Mon.  81. 

A  patent,  when  attacked  incidentally,  cannot 
be  declared  void,  unless  it  be  procured  by  actual 
fraud,  or  is  void  on  its  face,  or  has  been  de- 
dared  void  by  law. 

UndertDOod  v.  Crutcher,  7  J.  J.  Marsh-.  532. 

It  is  only  where  letters  patent  are  void  on 
their  face  as  being  issued  contrary  to  law,  or 
where  the  grant  is  of  an  estate  contrary  to  law, 
as  against  the  prohibition  of  a  statute,  that  it 
possibly  may  be  held  void  in  a  collateral  pro- 
ceeding. 

Jackson  v.  Marsh,  6  Cow.  282;  Jackson  v. 
Lawton,  10  Johns.  23;  Parmelee  v.  Oswego  Co. 
7  Barb.  622;  The  People  v.  Livingston,  8  Barb. 
278,  284-287,  295;  Jackson  v.  Hart,  12  Johns. 
77 ;  People  ▼.  Mauran,  5  Den.  389,  398,  400. 

The  principle  indicating  the  introduction  of 
extrinsic  evidence  to  impeach  a  patent  free  from 
objection  on  its  faoe^  does  not  depend  on  the 
grade  or  nature  of  the  evidence. 

Vorwell  V.  Camm,  6  Munf.  233,  238 ;  Wither- 
inton  ▼.  McDonald,  1  Hen.  &  Mun.  303;  Alex- 
muter  V.  Oreenup,  1  Munf.  140. 

The  same  doctrine  was  laid  down  by  Marshall, 
Ch.  J.,  in  Stringer  v.  Lessee  of  Young,  3  Pet. 
840;  he  said  no  case  had  shown  that  a  patent 
may  be  impeached  at  law  imless  it  be  for  fraud ; 
not  legal  and  technical,  but  actual  and  positive 
fraud  in  fact,  committed  by  the  person  who  ob- 
tained it;  and  even  that,  said  he,  is  questioned, 
citing  the  above  case  of  Witherinton  v.  Mc- 
Donald, 1  H.  &  M.  306;  also,  Hoofnagle  v. 
Anderson,  7  Wheat.  212;  Boardman  v.  Reed,  6 
Pet.  342;  6  Cranch,  131 ;  8  How.  233;  Patterson 
V.  Winn,  11  Wheat.  380. 

The  opinion  of  the  Chief  Justice  evidently 
was,  that  a  patent  could  not  be  impeached  at 
law  even  for  fraud — actual  positive  fraud.  It 
has  been  said  a  patent  is  void  and  confers  no 
title,  when  it  issues  for  land  that  has  been  pre- 
viously patented  to  another  individual,  or 
granted  to  him  by  act  of  Congress,  which  is 
equivalent  to  a  patent. 

Stoddard  v.  ChamberSf  2  How.  318;  Orignon 
▼.  A  St  or,  2  How.  344. 

Why  is  this  so?  Why,  under  such  circum- 
stances, may  a  patent  be  held  inoperative  at 
law?  Those  cases  themselves  answer,  because 
Uie  fee  has  passed  out  of  the  United  States  and 
vested  in  the  first  patentee  or  grantee. 

59  U.  S.  (18  How.)  88;  9  Cranch,  99. 

Thoee  cases  do  not  warrant,  nor  are  there  anv 
cases  to  be  found  in  the  courts  of  the  United 
States  which  warrant  the  impeachment  of  p 
patent  at  law,  in  a  case  where  a  pre-emptioner 
claims  in  opposition  to  that  patent.  Resort 
must  be  had  to  a  court  of  equity,  and  to  that 
alone. 
23  How. 


A  patent  is  a  better  legal  title  than  an  entry 
with  the  register  and  receiver,  and  in  an  action 
of  ejectment  must  prevail  over  it. 

Oaines  v.  Hale,  16  Ark.  25;  Oriffith  v.  Deer- 
felt,  17  Mo.  31;  Dickinson  v.  Broum,  9  S.  &  M. 
130;  Bruckner  v.  Lawrence,  1  Doug.  Mich.  37; 
Bagnell  v.  Broderick,  13  Pet.  436;  Wilcox  v 
Jackson,  13  Pet.  616;  Wiggins  v.  Lusk,  12  111. 
132. 

A  patent  is  evidence  in  a  court  of  law  of  the 
regularity  of  all  previous  steps  to  it,  and  no 
facts  behind  it  can  be  investigated. 

6  Pet.  724;  5  Wheat.  293;  7  Wheat.  161;  11 
Wheat.  580 ;  4  Pet.  340. 

No  equitable  title  can  be  set  up  in  ejectment, 
in  opposition  to  the  legal  title. 

Jaclcson  v.  Chase,  2  Johns.  84 ;  Jackson  ▼. 
Pierce,  2  Johns.  222;  Phelps  v.  Kellogg,  15  HI. 
136. 

A  patent  is  conclusive  in  a  court  of  law. 

West  V.  Cochran,  58  U.  S.  (17  How.)  403;  16 
How.  450;  14  How.  382.  The  legal  title  must 
prevail  at  law.  13  How.  24;  11  How.  568;  9 
How.  171;  8  How.  365. 

A  plaintiff  must  recover  upon  the  strength 
of  his  title,  and  that  must  be  a  legal,  as  contra- 
distinguished from  an  equitable  title. 

Livingston  v.  Story,  9  ret.  632 ;  U.  S,  v.  King, 
8  How.  846;  Oilmer  v.  Poindexter,  10  How.  257. 

A  patent  cannot  be  collaterally  avoided  at 
law,  even  for  fraud. 

Field  V.  Seahury,  60  U.  S.  (19  How.)  324, 
332.  This  case  is  conclusive  of  the  subject,  and 
it  was  said  that  the  case  in  2  How.  318,  did  not 
authorize  the  impeachment  of  a  patent  at  law. 
Courts  of  justice  have  no  authority  to  disregard 
surveys  and  pat^its,  when  dealing  with  them 
in  actions  of  ejectment. 

West  V.  Cochran,  58  U.  S.  (17  How.)  403; 
Willot  V.  Sandford,  60  U.  S.  (19  How.)   82. 

The  legislature  of  Arkansas  has  provided  that 
an  action  of  ejectment  may  be  maintained  on  an 
entry  made  with  the  register  and  receiver  of  the 
proper  land  office  of  the  United  States,  or  on  a 
pre-emption  right  under  the  laws  of  the  United 
States. 

Digest,  454. 

But  a  patent  being  a  superior  legal  title,  must 
of  course  prevail  over  them :  nor  would  it  be 
competent  for  any  state  legislation  to  give  such 
titles,  which  are  only  of  an  equitable  nature, 
precedence  over  the  legal  title. 

Wilcox  V.  Jackson,  13  Pet.  516;  Irvine  ▼. 
Marshall,  61  U.  S.  (20  How.)  566;  Bagnell  ▼. 
Broderick,  13  Pet.  450,  451. 

And  although  actions  of  ejectment  may  be 
maintained  on  an  equitable  title,  or  less  than  a 
complete  legal  title  in  the  state  courts,  by 
virtue  of  positive  legislation,  yet  it  may  admit 
of  great  aoubt  whether,  in  the  courts  of  the 
United  States,  that  action  can  be  sustained  on 
anything  but  the  paramount  legal  title.  Such 
r  understand  to  have  been  decided. 

Carson  v.  Boudxnot,  2  Wash.  C.  C.  33;  Swayze 
V.  Burke,  12  Pet.  23. 

2.  The  right  forum  to  impeach  the  patent  was 
1  court  of  chancery ;  and  that  had  been  resorted 
*o  and  the  pre-emption  claim  of  Cloyes  declared 
'rival id,  and  to  be  in  fact  a  base  fraud,  as  the 
nroof  in  the  chancery  case  conclusively  showed 
it  was. 

Lyile  V.  The  State,  17  Ark.  608.     It  was  pure- 
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Ij  yexatious  to  bring  this  ejectment  suit,  and 
the  plaintiffs  had  no  right  to  do  it,  as  the  same 
matter  was  involved  in  their  chancery  suit. 
Mfuon  Y,  Chambers,  4  J.  J.  Marsh,  401. 

Mr.  Justice  Gatron  delivered  the  opinion  of 
the  court: 

An  action  of  ejectment  was  brought  in  the 
circuit  court  of  the  United  States  for  the  east- 
em  district  of  Arkansas,  founded  on  an  entry 
made  in  a  United  States  land  office.  This  was 
the  only  title  produced  on  the  trial  by  the 
plaintiffs. 

The  defendant  held  possession  under  a  patent 
from  the  United  States  to  John  Pope  (governor, 
etc.),  with  which  the  defendant  connected  him- 
self by  a  regular  chain  of  conveyances.  The 
circuit  court  held  the  patent  to  be  the  better 
legal  title,  and  so  instructed  the  jury,  who 
found  for  the  defendant;  and  the  plaintiffs 
prosecute  this  writ  of  error  to  reverse  that 
judgment. 

249*]  'By  the  statute  of  Arkansas,  an  action 
of  ejectment  may  be  maintained  where  the 
plaintiff  claims  possession  by  virtue  of  an  entry 
made  with  the  register    and    receiver    of    the 

gropor  land  office  of  the  United  States.  Ark. 
dg.  454. 

This  court  held,  in  the  case  of  Bagnell  v. 
Broderick,  13  Pet.  450,  "that  Congress  had  the 
sole  power  to  declare  the  dignity  and  effect  of 
a  patent  issuing  from  the  United  States;  that  a 
patent  carries  the  fee,  and  is  the  best  title 
known  to  a  court  of  law."  Such  is  the  settled 
doctrine  of  this  court. 

But  there  is  another  question,  standing  in 
advance  of  the  foregoing,  to  wit:  Can  an 
action  of  ejectment  be  maintained  in  the 
Federal  courts  against  a  defendant  in  posses- 
sion, on  an  entry  made  with  the  register  and 
receiver  ? 

It  is  also  the  settled  doctrine  of  this  court, 
that  no  action  of  ejectment  will  He  on  such 
equitable  title,  notwithstanding  a  state  legis- 
lature may  have  i)rovided  otherwise  by  statute. 
The  law  is  only  binding  on  the  state  courts,  and 
has  no  force  in  the  circuit  courts  of  the  Union. 

Fenn  v.  Uolmc,  21  How.  482. 

Tt  is  wdered  that  the  judgment  he  affirmed. 

Tlio  case  of  Hooper  v.  Contoay^  depends  on 
the  same  titles  and  farts  and  instructions  to  the 
jury  as  are  set  forth  in  this  case,  and  the  same 
verdict  and  judgment  were  given  in  the  circuit 
court. 

We  order  it  to  he  affirmed  likevoise. 


WILLTA^f  B.  SUrrON,  Samuel  L.  Griffith,  and 
James  Sutton.  Copartners,  under  the  Firm 
and  Style  of  Sutton,  Griffith,  &  Co.,  Plffs,  in 
Err^ 

V, 

STACY  B.  BANCROFT,  Thomas  Beaver  et  al., 
Copartners,  under  the  Firm  and  Style  of  Ban- 
croft, Beaver,  A,  Co. 

<8ee  8.  C.  23  How.  320.  821.) 

Judgment,  when  affirmed   loith   ten  per   cent 

damages. 

Where,  In  a  suit  on  a  promissory  note  executed 
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by  defendants,  tiiey  did  not  pretend  to  have  any 
defense,  and  entered  a  fnlse  plea,  which  was  over- 
ruled, and  refused  to  plead  in  bar,  and  jndfnne&t 
was  entered  against  them  for  want  of  a  plea,  and 
they  do  not  pretend  to  allege  any  error,  the  Judg- 
ment will  be  affirmed,  with  ten  per  cent  damages. 

Argued  Feb.  H,  1860.    Decided  Feb.  20,  1860. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  by  the  defendants  in  error,  on 
a  certain  promissory  note.  The  court  below 
having  entered  a  judgment  in  favor  of  the  plain- 
tiffs, the  defendants  sued  o.it  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

No  counsel  appeared  in  this  court  for  th« 
plaintiffs  in  error. 

Mr.  Georse  G.  Watkina,  for  defendants  in 
error : 

The  judgment  was  rendered  on  May  22,  1856, 
since  which  time  the  hands  of  the  plaintiffs  be- 
low have  been  tied  from  having  execution,  and 
the  plaintiffs  in  error  have  never  appeared  in 
this  court,  nor  have  they  taken  any  steps  to 
prosecute  their  writ  of  error. 

The  defendants  in  error  now  ask  for  an  af- 
firmance of  the  judgment,  with  exemplary 
damages  for  delay. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

•The  plaintiffs  in  error  were  sued  on  [*321 
a  promissory  note  executed  by  them.  They  did 
not  pretend  to  have  any  defense.  Thqr  entered 
a  false  plea,  which  was  overruled  on  demurrer. 
They  refused  to  plead  in  bar.  Judgment  wm 
entered  against  them  in  due  form,  for  want  of 
a  plea. 

They  do  not  pretend  to  allege  any  error  in 
the  proceedings. 

The  judgment  is,  therefore^  affirmed,  with  tm 
per  cent  damages. 


TEE  UNITED  STATES,  AppelUMt. 

V. 

WILLIAM  BENNITZ. 

(See  8.  C.  28  How.  2S6-262.) 

Butter's  general  title  invalid. 

The  merits  of  the  claims  arising  under  the  g^ 
eral  title  of  Sutter  have  been  discussed  in  the  ciHJ 
of  Nye  and  Bussett,  reported  In  62  U.  8.  (21  How.) 

This  claim  Is  In  all  respects  similar ;  and  for  tit 
reasons  assigned  In  those  cases,  la  invalid. 

Argued  Feb.  6,  1860.     Decided  Feb.  t1,  ISSO. 

A  PPBAL  from  the    District    Oourt   ol  tfcj 
/i    United  SUtea  for  the  Northern  Diitrict  of 

California.  ^  - 
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1859.                                                United  States  ▼.  Bennitz.  255-262 

Hie  history  of  the  ease  and  a  statement  of  reference,  and  a  report  by  the  local  officer,  but 

Hhe  facts  appear  in  tlie  opinion  of  the  court.  no  further  action  by  the  governor  in  either.  All 

See,  also^  statements  by  counsel.  rested  upon  the  subsequent  general  title. 

Messrs.  J.  S.  Black,  Atiy^-Oen.,  and  E.  VL  There  was  something  in  this  case  which  was 

Stanton,  for  appellants:  treated  by  Mexico  and  the  claimant  as  an  inter- 

The  claimant  sets  forth  no  title  from  the  rec-  est.    There  was  an  application  for  a  definite 

ord.      He  produces  from  his  own  private  cus-  spot  which  was  not  occupied,  and  it  was  so  re- 

todv  the  following  documents:  ported,  and  permission  g^ven  to  occupy  it  until 

June   18,   1844.     Petition  of  Bennitz    for    a  further  action  by  the  governor,  and  then  there 

tract  of  land  called  Breisgan,  five  leagues  on  was  possession  and  continued  occupancy.     Hex- 

the  Sacramento  river.  ico  could  not  have  recovered  against  him  as  a 

Same  day.    Referred  to  Jimeno,  and  by  him  trespasser,     after    the    license    and    occupancy 

to  Sutter,  for  report.  under  it,  and  no  one  denouncing  the  land,  the 

July  16,  1844.  Report  by  Sutter  that  the  governor  could  not  eject  him.  Here  were  tan- 
land  is  unoccupied.  gible  facts.    The  claimant  thought  he  had  some 

July  16,  1844.  Jimeno's  reconmiendation  that  rights,  and  no  one  questioned  them.    He  was 

it  should  wait  until  the  governor  can  visit  the  told  his  title  was  confirmed,  and  a  formal  docu- 

Sacramento;  to  which  the  governor  says,  "Let  ment   followed.     Here  was   something  of  sub- 

him  occupy  it,  provisionally,  until  I  go  up  to  stance.      Not  being  a  legal  title,  but  still  being 

conclude  it."  something  which  would  affect  the  conscience  of 

These  documents  are  not    proved    otherwise  Mexico,  it  was  clearly  an  equity.     If  it  was  an 
than  by  the  testimony  of  one  witness    (J.    J.  equity,  this  court  is  bound  to  recognize  and  con- 
Warner),  who  swears  that  he  believes  the  sig-  firm  it. 
natures  of  Micheltorena^  Jimeno,  and  Sutter,  to 

be  genuine.  Mr.  Justice  Campbell,  delivered  the  opinion 

December  22,   1844.     Micheltorena's  general  ^f  the  court: 

grant  to  J.  A.  Sutter.^  The  claimant  applied    to    Micheltorena,    in 

John  A.  Sutter,  being  called  as    a   witness,  1844,  for  a  concession  of  five  square  leagues  of 

says  that  Bennitz  was  one  of  the   persons   to  i^nd,  lying  in  the   valley   of  the   Sacramento 

whom  the  general  grant  applies.  river,  and  boimded  on  the  west  by  that  stream. 

This  claim   rests   on   the  general   erant    of  The  petition  was  referred  to   Captain    Sutter, 

Micheltorena  to  Sutter,  and  on  that  alone.    It  ^y^^  reported  that  the  land  was  vacant. 

is  void ;  the  title  is  worse  than  worthless.  The  secretary  reported  that  the  governor  hav- 

Messrs.  B.  H.  OUlet,  O.  Benham,  and  A.  j^g  deferred  any  action  upon  petitions  like  the 

T^jleh,  ioT  appellor                   .,.,.,     ^  present,  until  he  could  make  a  visit    to    the 

Bennitz  acquired  an    interest    in    the    land  ^    j^^^  ^f  ^he  Sacramento  and  San  Joaquin,  it 

^aimed,  by  virtue  of  tiie  license  granted  by  ^^^^  ^              ^  ^i           ^f  this  in  the  same 

Micheltorena  on  the  26th  of  July,  1844.  manner 

Bennitz  petitioned  for  the  land  in  the   ordi-  ^The  governor  so  ordered,  authorizing  [•gea 

naiy  manner.    It  ^^  ^/^"^^^^J^^^^^^  the  applicant   to  take   provisional   pcSsession, 

^l^^JfTJ^LVv^  rS^^^^^  until  he  could  make  his  Visit.    The  s*uit  of  the 

ll^%fJ^J^^r^^h.^^  claimant  was  submitted  to  the  board  of  com- 

layed  until  the  governor  should  visit  that  part  J®^  **  invalid. 

of  the  country  and  dispose  of  the  previous  ap-  Upon  appeal  to  the  district  court,  tiie  claim- 

plications.    Thereupon  the  governor  authorized  *?>  P'^^®^  ^^^^  5«  ^**  *  ^l^*®'  ^  the  war  of 

Bennitz  to  take  possession,  and  hold  it  until  Micheltorena,  and  wa  officer  in  one  of  the  eona- 

he  should  go  up  and  conclude  the  matter  of  the  pa°»«8  <>'  Sutter.    That  the  governor  acknowl- 

grants.    He  indorsed— "Let  him  occupy  it,  pro-  edged  his  services  in  that   war,   and    verbally 

visionally,  until  I  go  up  and  conclude  the  mat-  recognized  the  validity  of  his    claim    for    the 

tcr."    But  he  never  went  up.  land  specified,  and  that  it  will  be  perfected  by 

This  conferred  a  right  of  possession  and  oc-  means  of  the  "general  title"  of  Sutter.  The 
cupancy  that  has  never  been  revoked.  The  pe-  claimant  also  proved,  that  m  March,  1845,  two 
titioner  took  possession  by  his  agent,  and  occu-  persons  went  upon  the  land,  to  make  improve- 
pied  for  fifteen  or  eighteen  months,  until  the  ments  under  his  claim.  That  one  of  them  short- 
agent  was  killed  by  the  Indians,  as  in  Reading's  Ij  a'ter  retreated  from  fear  of  the  Indians;  and 
Case,  and  he  continued  to  claim  the  land.  the  other  ( Julien)  made  some  improvement  and 

On  the  22d  of  December,  1844,  Micheltorena  cultivation,  and  occupied  the  land  twelve  or 

gave  what  is  denominated  the  "general  tiUe,"  fifteen  months,  when  he  was  killed    by   them, 

which  was  intended  as  a  confirmatory  grant  of  In  the  case  of  U.  8.  v.  Reading,  18  How.  1,  it 

this  and  other  lands.    This  satisfied  Bennitz  was  proved  that  Julien  occupied    the   land    of 

that  he  had  acquired  a  legal  title,  and  he  con-  that  claimant. 

tinued  to  occupy  down  to  1846  (when  his  agent  The  merits  of  the  claims  arising  under  the 

was  killed),  and  he  also  continued  to  daim  the  general  title  of  Sutter  have  been  discussed  in 

li^^  the  cases  of  17.  8.  v.  Nye,  21  How.  408,  and  U. 

This   case   is   clearly   distinguishable    from  8,  v.  Bassett,  21  How.  412.      This  claim  is  in 

those  of  Sutter  and  Nye,  decided   at  the   last  all  respects  similar;  and  for  the   reasons    as- 

^^jjj  signed  in  those  cases,  is  invalid. 

62  U.  8.  (21  How.)  170-408.  Decree   reversed.      Cause  remanded,  with  di- 

In  each  of  those  cases  there  waa  a  petition,  a  reotions  to  dismiss  the  petition, 

£8  How.  ^^^ 
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THE  UNITED  STATES,  Appi^ 

JOSE  ANTONIO  ALVISO. 

(Bee  8.  C  28  How.  81&-820.) 

Mearican  claim,  v<ilidiiy  of. 

Where,  in  a  Mexican  claim,  no  Imputation  la  made 
against  the  Integrity  of  cialmanrs  documentary 
evidence,  and  no  suspicion  exists  unfarorable  to 
the  bona  fides  of  his  petition,  or  the  continuity  ot 
hla  possession  and  claim,  and  he  has  been  recog- 
nised as  the  proprietor  of  the  land  since  1840,  the 
court  will  not  willingly  disturb  the  decree  In  his 
faTor. 

Argued  Feb.  H,  1860,    Decided  Feb,  21,  1860. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for    the    Northern    District   of 
California. 

The  history  of  the  case  and  the  facts  involved 
sufficiently  appear  in  the  opinion  of  the  court. 
Messre.  J.  8.  Blaok,  Atty.-Qen.,  and  E.  M* 
Staatoii,  for  appellants: 

This  title  is  utterly  incapable  of  being  sus- 
tained, because — 

1.  There  is  no  eepediente  for  it  to  be  found 
tmong  the  iCrchives,  nor  note  of  it  in  any  Toma 
jJv  Uazon,  nor  in  the  index  which  is  extant  and 
contains  aU  the  grants  that  were  made  for  that 
year. 

2.  Even  if  the  eapediente  had  been  found,  and 
it  had  been  noted  upon  the  proper  book,  the 
whole  transaction  between  Alviso  and  the  gov- 
ernment would  not  have  amounted  to  a  grant 
of  land. 

It  is  a  mere  marginal  order  upon  a  petition, 
not  an  order  of  concession,  such  as  the  govern- 
ors usually  made  after  they  received  the  reports 
that  were  sent  in  to  them  from  the  local  magis- 
trates. This  was  only  an  order  of  reference, 
calling  upon  the  administrator  of  the  ex-mission 
of  San  Francisco  to  report,  and  authorizing  the 
petitioner  in  tne  meantime  to  occupy  the  land 
provisionally.  Everything  was  to  wait  until 
the  information  required  by  the  governor  should 
be  sent  in  to  him.  The  governor  also  ordered 
that  a  map  should  be  produced.  It  appears 
from  the  evidence  that  no  report  was  ever  made 
by  the  ffovemor,  no  map  ever  produced  before 
him,  and  that  he  was  never  asked  to  make  the 
grant  or  concede  the  title. 

2.  Tile  papers  in  this  case,  like  all  those 
whose  genuineness  is  not  proved  by  some  corre- 
sponding entiy  upon  the  record,  are  probably, 
mere  fabrications.  The  best  that  can  be  said 
of  them  is  that  the  claimant  had  some  old 
papers  which  showed  that  an  application  had 
once  been  made  for  the  land,  but  afterwards 
abandoned;  that  he  did  not  think  the  land 
worth  setting  a  title  for,  until  after  the  con- 
quest of  the  country  by  the  Americans,  and  that 
he  gathered  up  his  shapeless    documents    and 

{produced  them.  If  this  be  the  worst  of  it,  it 
s  to  all  intents  and  purposes  a  false  and 
fraudulent  claim.  But  besides  this,  the  evi- 
dence that  even  such  papers  as  these  were  ever 
really  made,  is  exceedingly  slender  and  un- 
reliable. 

Meeere.  G.  Bobimson  and  B.  W.  I«elsl^  for 
appellees : 

In  the  discussion  of  the  present  auestion,  we 
are  to  be  guided,  not  bv  any  decisions  of  this 
court  precisely  in  point,  but  by  the  laws,  usages, 
and  customs  of  the  Mexican  government,  the 
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principlet  of  equity  and  the  dedsiooa  ol  this 
court  m  analogous  cases. 

See  the  act  of  Congress  of  March  3, 1861, 1 11, 
9  Stat,  at  L.  631 ;  Frimont  v.  The  U.  8.,  58  U. 
S.  (17  How.)  542,  543. 

A  statement  of  the  effect  of  the  decisions  of 
this  court  to  which  l^e  act  refers  will  be  found 
in  the  opinion  of  the  court  in  the  case  of  Fr4- 
mont  V.  The  U.  S. 

It  cannot  be  maintained  that  the  governor  of 
California  did  not  have  power  to  authorize  a 
provisional  occupation  of  vacant  land,  to  await 
the  report  and  formal  grant.  In  the  language 
of  this  court  in  the  case  of  The  U.  8.  v.  8utter, 
62  U.  S.  (21  How.)  170.  "The  decisions  of  the 
court  show  that  they  have  been  disposed  to  in- 
terpret liberally  the  measures  of  the  Mexican 
auUiorities  in  California,  and  to  view  with  in- 
dulgence the  acts  and  modes  of  dealing  with  the 
inhabitants  having  reference  to  the  laws  of  dis- 
tribution and  settlement  of  the  public  domain. 
The  circumstances  in  which  the  governor  was 
placed,  required  that  his  power  and  discretion 
should  not  be  confined  within  narrow  limits." 

The  daim  is  valid  upon  the  general  princi- 
ples oi  equity,  for  there  is  no  defect  of  con- 
sideration. The  consideration  here  is  as  good 
and  as  sufficient  as  it  was  in  ScoiVa  Ear.  v. 
Oehom^B  Ewr.  2  Munf.  413. 

It  is  the  case  of  an  offer — an  agreement — by 
one  puiy,  accepted  and  acted  on  by  the  other. 

Dotoeli  V.  Devo,  1  Tou.  &  Coll.  356. 

The  complainant  acted  under  it  in  taking 
possession  of  the  property,  and  expended  money 
in  its  improvement. 

Kino's  Heira  v.  Thompson,  9  Pet.  219. 

Ana  upon  making  out,  against  an  individual, 
such  a  case  as  he  has  here  made  out  asrainst  the 
government,  a  court  of  equity  would  decree 
specific  execution  of  the  contract. 

1  Spence,  £q.  645;  Ad.  £q.  pp.  79,  80  of  Eng. 
pp.  247,  248  of  Am.  ed. 

For,  as  Sir  William  Grant  observes,  "sup- 
posing the  contract  to  have  been  entered  into  by 
a  competent  party,  and  to  be  in  the  nature  and 
circumstances  of  it  unobjectionable,  it  is  as 
much  of  course  in  this  court  to  decree  a  specific 
performance  as  it  is  to  give  damages  at  law." 

Hall  V.  Warren,  9  Ves.  608. 

The  contract  was  by  a  competent  party,  and 
in  its  nature  and  circumstances  unobjection- 
able. Here,  as  in  Powell  v.  Thomas,  6  Hare. 
305,  there  was  never  any  dispute  between  the 
the  parties  with  respect  to  tne  occupation  ot 
the  land  for  the  purpose  for  which  it  was  taken, 
and  there  was  no  question  between  them  as  to 
any  other  matter — no  such  question  to  prove 
as  there  was  there. 

The  occupation  here  was  as  plainly  under  the 
agreement  as  it  was  in  Gregory  v.  Mighellf  18 
Ves.  333.  and  upon  the  doctrine  of  these  and 
other  cases,  relief  should  be  given  by  quieting 
the  complainant  in  his  possession  of  the  land. 
Sir  William  Grant,  in  effect,  said :  "I  will  not 
listen  to  anything  so  monstrous  as  to  say  be 
is  not  to  have  it.  You  have  let  him  have  the 
land;  he  has  been  upon  it  for  a  great  number 
of  years.  He  shall  nave  it  for  t^  rest  of  tbe 
term." 

Mr.  Justice  Gaaapbell  delivered  the  opinion 
of  the  court: 
The  appellee  wai  confirmed  in  his  claim  to 

64  17. 1. 
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two  aqiiaTe  leaffues  of  land  in   the  eounty  of  i 
Santa  Onus,  and  known  a8  La  Cafiada  de  Verde 
7  Arroyo  de  la  Pnrissima  by  the  board  of  com- 
minioaers  and  the  district  oourt  of  California. 

His  testimony  consists  of  a  petition  by  his 
brother  (Jose  Maria  Alviso)  to  the  governor  of 
OUifomia,  in  1838,  for  a  grant  of  the  land,  and 
permission  to  occupy  it,  while  the  proceedings 
for  the  perfection  of  his  title  were  pending. 
This  petition  was  granted,  and  the  adminis- 
trator of  the  ex-mission  of  San  Francisco  de 
Assis,  was  directed  to  make  a  report  upon  the 
subject. 

In  1889  this  order  was  exhibited  to  the  pre- 
lect of  that  district,  who  agreed  to  reserve  the 
land  for  the  claimant,  and  that  the  claimant 
might  occupy  it,  referring  him  to  the  governor 
for  a  complete  title.  In  1840  the  administrator 
reported  uiat  the  land  was  tmoccupied,  and  was 
not  recognized  as  the  property  of  tne  mission  or 
of  any  private  person.  The  claimant  has  a 
conveyance  from  his  brother,  the  petitioner, 
dated  in  1840. 

The  testimony  shows  that  his  occupation  com- 
menced in  1840,  and  has  continued  for  fourteen 
vears;  that  he  has  improved  and  cultivated  the 
land,  and  that  his  family  have  resided  on  it. 

The  claimant  appears  to  have  been  a  citizen 
of  the  department,  and  no  objection  was  made 
or  is  suggested  why  he  should  not  have  been  a 
colonist  of  that  portion  of  the  public  domain  he 
has  solicited.  No  imputation  has  been  made 
380*]  against  the  ^integrity  of  his  documen- 
tary evidence,  and  no  suspicicm  exists  unfavor- 
able to  the  bona  fides  of  his  petition,  or  l^e  con- 
tintiity  of  his  possession  and  claim.  He  has 
been  recognized  as  the  proprietor  of  this  land 
since  1840. 

Under  all  the  circumstances  of  the  case,  the 
court  is  not  willing  to  disturb  the  decrees  in  his 
favor. 

Decree  of  the  Diatrict  Court,  affirmed* 


THE  UNITED  STATES,  Appt., 

V. 

ANTONIO  MARIA  OSIO. 
(Bee  8.  C.  28  How.  278-287.) 

Mexican  land  claim — licenae  to  oooupf — power 

of  governor. 

Where  s  decree  of  the  Mexican  governor  granted 
the  right  or  license  to  occupy  an  island  to  raise 
stock,  subject  to  the  right  of  the  govemment  to  en- 
ter at  any  time  and  appropriate  the  premises  as  a 
site  for  a  military  fort;  and  the  petitioner  never 
availed  himself  of  the  license  granted,  or  made  any 
improvements  on  the  island  under  the  decree ;  held, 
that  he  had  acquired  no  interest  in  the  land,  by 
▼irtue  of  thst  proceeding,  at  the  date  of  the  ces- 
ston  to  the  United  States. 

Colonization  grants  wero  usually  made  subject 
to  the  approval  of  the  departmental  assembly.  No 
such  approval  was  ever  obtained  in  this  case. 

The  power  conferred  was  to  be  exercised  by  the 
sovemor,  In  concurrence  with  the  departmental 
Assembly ;  and  a  grant  made  by  the  goyemor  with- 
out such  concurrence  was  simply  void. 

The  governor,  under  the  circumstances  of  this 
case,  had  no  authority,  without  the  concurrence  of 
^be  departmental  assembly  to  make  this  grant, 
and  the  grant  is  Told. 

A^rgued  Feb.  15,  1860.    Decided  Mar,  12,  1860. 

A  PPEAL  from  the  District  Court  of  the  Unit- 
^  ed    Statei   for   the   Northern   District   of 
Oalifomia. 
23  How. 


The  history  of  the  case  and  a  statement  of  the 
facts  appear  in  the  opinion  of  the  oourt. 

Mesare.  J.  8.  Blaok,  Atty,  Oen,,  and  E.  M. 
Stantoii,  for  appellants: 

It  is  not  pretended  b>r  AlTarado,  or  anyone 
else,  that  he  had  authority  to  grant  away  the 
islands  in  the  Bay  of  San  Francisco  for  pur* 
poses  of  colonization,  previous  to  the  order  sent 
down  from  the  supreme  government,  and  dated 
at  Mexico,  July  20,  1838.  That  order  author- 
izes the  islands  to  be  granted  by  the  governor  of 
the  department  in  concurrence  with  the  depart- 
mental Junta,  who  were  to  proceed  with  ac- 
tivity and  prudence.  If  this  was  a  joint  au- 
thority, as  by  its  terms  it  was  unquestionably 
intended  to  be,  then  the  non-concurrence  of  the 
departmental  Junta  with  the  ffovemor  makes 
the  grant  void  and  worthless.  But  even  if  this 
view  of  the  subject  should  not  be  taken  by  the 
court,  it  will  undoubtedly  be  regarded  as  a  very 
impressive  fact  against  the  genuineness  of  this 
claim,  that  the  concurrence  of  the  assembly  was 
never  asked  for,  during  the  whole  period  that 
intervened  between  1839  and  1846. 

Mr.  B.  H.  Gillet,  for  appellee: 

First.  No  form  of  grant  is  required  by  the 
order  of  the  supreme  ffovemment,  authorizing 
the  grant  of  the  islands,  nor  required  by  the 
colonization  law  or  regulations. 

Larkin'B  Case,  59  U.  S.  (18  How.)  662. 

Second.  Meritorious,  useful,  and  patriotic 
services  were  good  considerations  for  a  grant. 

See  U.  8.  v.  Butherland,  60  U.  S.  (19  How.) 
363,  364;  U.  8.  v.  Peralta,  60  U.  S.  (19  How.) 
348;  Case  of  Arguello,  69  U.  S.  (18  How.)  640; 
Larkin*$  Case,  59  U.  8.  (18  How.)  562. 

Third.  Confirmation  by  the  departmental  as- 
sembly is  not  necessary,  in  order  to  confirm  a 
California  grant  made  by  a  governor.  It  was 
the  duty  of  the  government,  and  not  of  the 
grantee,  to  present  it  for  confirmation. 

Fremont  v.  The  U.  8.,  58  U.  S.  (17  How.) 
663;  Cruz  Cervantes*  Case,  59  U.  S.  (18  How.) 
553;  Larhin's  Case,  59  U.  S.  (18  How.)  562. 

Fourth.  When  an  equitable  right  has  once 
vested  imder  a  California  grant  by  the  governor, 
it  cannot  be  devested  except  by  the  denounce- 
ment of  a  third  person  legally  made. 

Fifth.  The  question  of  the  bona  fides  of  this 
grant  cannot  now  be  raised,  as  it  was  not  raised 
below. 

Sixth.  Conditions  subsequent,  if  not  com- 
plied with,  do  not  render  the  grant  void,  nor 
authorize  the  govemment  to  forfeit  the  grantee's 
rights  to  its  own  use. 

FremonVs  Case,  58  U.  S.  (  17  How.)  660; 
Larkin's  Case,  59  U.  S.  (18  How.)  663. 

Seventh.  When  an  officer  of  the  Mexican  gov- 
emment who  had  the  legal  power  to  make  grants 
of  land,  exercises  that  power  in  a  manner  to 
create  a  reasonable  belief  in  the  mind  of  an  ap- 
plicant for  a  grant  that  the  instrument  given  is 
a  grant,  and  ne  takes  possession,  occupies  the 
same,  and  makes  improvements  thereon  in  good 
faith,  such  grant,  if  not  in  strict  legal  form, 
creates  an  equitable  right  which  entitles  the 
grantee  to  a  confirmation  thereof. 

Eighth.  By  the  laws,  usages,  and  customs  of 
Mexico,  this  claim  would  have  been  confirmed, 
and,  therefore,  this  court  must  confirm  it. 

The  act  under  which  these  cases  came  before 
the  board  required  that  body,  the  district  court, 
and  this  court,   to  be  "governed   by    (1)    the 
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treaty  of  Gnadaloupe  Hidalgo;  (2)  the  law  of 
nations;  (3)  the  laws,  mages,  and  customs  ot 
the  gOYemment  from  whiim  the  claim  is  d&> 
rived;  (4)  the  principles  of  equi^;  (5)  the  de- 
cisions of  the  Supreme  Courts  so  far  as  the  same 
are  applicable. 

9  U.  S.  L.  633,  I  11. 

Ninth.  It  is  a  well-settled  rule,  that  equity 
cannot  be  resorted  to  for  the  purpose  of  enforc- 
ing forfeitures,  but  only  to  avoid  them. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

275*]  'This  is  an  appeal  from  a  decree  of  the 
district  court  of  the  United  States  for  the 
northern  district  of  California,  affirming  a  de- 
cree of  the  commissioners  appointed  under  the 
act  of  the  3d  of  March,  1851  (9  Stat,  at  L. 
631),  to  adjudicate  private  land  claims.  Every 
person  claimin|^  land  in  California,  by  virtue  of 
any  right  or  title  derived  from  the  Spanish  or 
Mexican  government,  is  required  by  the  8th  sec- 
tion of  that  act  to  present  his  claim,  together 
with  the  evidence  in  support  of  the  same,  to  the 
commissioners  in  the  first  instance,  for  their 
adjudication. 

Fursuant  to  that  requirement,  the  appellee  in 
this  case  presented  his  petition  to  that  tribunal, 
claiming  title  to  the  island  of  Los  Angeles,  situ- 
ated near  the  entrance  of  the  Bay  of  San  Fran- 
cisco, and  praying  that  his  claim  to  the  same 
might  be  confirmed.  As  the  foundation  of  his 
title,  he  set  up  a  certain  instrument  or  docu- 
ment purporting  to  be  a  grant  of  the  island  to 
him  by  Governor  Alvarado.  It  bears  date  at 
Monterey,  on  the  11th  day  of  Jime,  1839;  and 
the  claimant  alleged  in  his  petition  to  the  com-> 
missioners  that  the  grant  was  made  under  cer- 
tain special  orders  issued  to  the  governor  by  the 
Mexican  government.  He  obtained  a  decree  in 
his  favor  before  the  conunissioners,  and  the  dis- 
trict court,  on  appeal,  affirmed  that  decree; 
whereupon  an  appeal  was  taken,  in  behalf  of  the 
United  States,  to  this  court;  and  the  question 
now  is,  whether  the  claim,  upon  the  evidence  ex- 
hibited, is  valid,  within  the  principles  prescribed 
as  the  rule  of  decision  in  the  11th  section  of  the 
act  requiring  the  adjudication  to  be  made. 

Unlike  w£it  is  usual  in  cases  of  this  descrip- 
tion, it  will  be  noticed  that  none  of  the  docu^ 
mentary  evidences  of  title,  introduced  in  sup- 
port of  the  claim,  purport  to  be  founded  upon 
the  colonization  law  of  1824,  or  the  regulations 
of  1828;  and  for  that  reason  we  shall  refer  to 
these  documents  with  some  degree  of  particu- 
larity, in  order  that  their  precise  import  and 
efifect  may  be  clearly  understood. 

On  the  7th  day  of  October^  1837,  the  present 
claimant  presented  a  petition  to  Governor  Al- 
varado, praying  for  a  grant  of  the  island  in 
question,  **to  build  a  house  thereon,  and  breed 
horses  and  mules;"  representing,  in  his  petition, 
ie76*]  that  as  early  *a8  1830  he  had  made  a 
irimilar  request,  ana  expressing  the  hope  that 
the  grant  might  be  made. 

Smne  further  delay  occurred  in  the  contem- 
plated enterprise  of  the  petitioner,  as  appears 
from  the  fact  that  no  action  was  taken  on  his 
Moond  petition  until  the  1st  day  of  February, 
1838,  when  the  governor,  by  an  order  appearing 
in  the  margin  of  the  petition,  referred  it,  not  to 
the  i^calde  of  the  district,  but  to  the  military 
oommandancy  north  of  San  Francisco,  for  a  re- 
4M 


port.  That  ofllce  was  filled  at  the  time  hw 
Mariano  G.  Vallejo,  who  accordingly  repOTted, 
on  the  7th  day  of  the  same  mcmth,  that  the 
island  might  be  granted  to  the  petitioner;  but 
suggested  that  it  would  be  well  to  make  an  ex- 
ception in  the  grant,  to  the  eflfect  that,  when- 
ever the  government  might  desire  or  find  it  con- 
venient to  build  a  fort  on  the  principal  height 
thereof,  it  should  not  be  hindered  from  so  do- 
ing. With  that  report  before  him,  the  govern- 
or, on  the  19th  day  of  February,  1838,  made  a 
decree,  wherein  he  states  that  he  had  concluded 
to  grant  to  the  petitioner  the  occupation  of  the 
island  in  question,  ''to  the  end  that  he  may  make 
such  use  of  it  as  he  may  deem  most  suitable,  to 
build  a  house,  raise  stock,  and  do  everything 
that  may  concern  the  advancement  of  the  mer- 
cantile and  agricultural  branches — ^upon  the  con- 
dition that,  whenever  it  may  be  convenient,  the 
government  may  establish  a  fort  thereon." 

Direction  was  given  to  the  petitioner,  by  the 
terms  of  the  instrument,  to  present  himself, 
with  the  decree,  not  to  the  office  where  land  ad- 
judications under  the  colonization  laws  were 
usually  recorded,  but  to  the  military  command- 
ancy,  that  an  entry  thereof  might  be  made,  foi 
the  due  verification  of  the  same. 

No  such  note  of  the  proceeding  was  ever  mad< 
in  the  office  of  the  military  oommandanie,  or  i 
any  book  containing  the  adjudications  of  Ian 
titles.  But  the  several  documents  are  duly  oer 
tified  copies  of  unrecorded  originals  which  wen 
found  in  the  Mexican  archives.    Their  genuine 


ness  is  controverted  by  the  coimsel  for  the  ai 
pellants;  but  we  do  not  think  it  necessary 
consider  that  question  on  this  brandi  of  th< 
case,  for  the  reason  that  the  petitioner  neve 
took  possession  of  the  *island  imder  that  [*S7^ 
decree,  and  does  not  claim  title  imder  it  in  th 
petition  which  he  presented  to  the  land  oommis- 
sioners. 

All  that  the  decree  purports  to  grant  to  th 
petitioner,  in  any  view  which  can  be  taken  of  i 
IS  the  right  or  license  to  occupy  the  island  f€ 
the  purposes  therein  described,  subject  to  th( 
right  of  the  government  to  enter  at  any  tim< 
and  appropriate  the  premises  as  a  site  for  a  mil 
itary  fort ;  and  inasmuch  as  the  petitioner 
availed  himself  of  the  license  granted,  or  mad 
any  improvements  on  the  island  imder  the  de 
cree,  it  is  quite  dear  that  he  had  acquired  no  in 
terest  in  the  land,  by  virtue  of  that  pr 
at  the  date  of  the  cession  to  the  United  Stai 
which  the  Mexican  government  was  bound 
respect. 

Four  other  documents  were  introduced  bj 
petitioner,  before  the  commissioners,  in  sup 
of  his  claim :  ( 1 )  A  dispatch  from  the  Minfs 
of  the  Interior  of  the  Republic  of  Mexico,  ad 
dressed  to  Governor  Alvarado;    (2)   a  petiUo 
from  the  appellee  to  the  same;  (3)  a  duplies 
copy  of  the  grant  set  up  in  his  petition  to  thi 
commissioners,   which    is   without   anr   signs 
tures;   (4)  the  original  grant  of  the  island  ii 
question,  which  purports  to  be  signed  1^ 
governor,  and  to  be  countersigned  by  the 
tary.    Of  these,  the  first  three  are  duly 
copies  of  unrecorded  originals  which 
in  the  Mexican  archives. 

As  exhibited  in  the  transcript,  the  dispatd:' 
bears  date  at  Mexico,  on  the  20th  day  of  Jviif^ 
1838.  By  that  dispatch  the  governor  was  in' 
formed  that  "the  President,  dMiring  on  the  on^ 
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Srt  to  DTotect  tbe  setilemeiit  of  the  desert 
ands  aajaoent  to  that  department,  which  are 
a  part  of  the  national  territory,  and  on  the 
other  to  dieck  the  many  foreign  adventurers 
who  may  avail  themselves  of  those  considerable 
portions,  from  which  they  may  do  great  damage 
to  our  fishery,  commerce,  and  interests,  has  been 
pleased  to  resolve  that  Your  Excellency,  in  con- 
currence with  the  departmental  Junta,  proceed, 
with  activity  and  prudence  to  grant  and  distrib- 
ute the  lands  on  said  island  to  the  citizens  of 
the  nation  who  may  solicit  the  same." 

In  addition  to  what  is  here  stated,  two  per- 
278*1  sons,  Antonio  *and  Carlos  Carillo,  are 
named  in  the  conununication,  to  whom,  on  ac- 
count of  their  useful  and  patriotic  services,  pref- 
erence was  to  be  given  in  making  the  grants,  to 
the  extent  of  allowing  them  to  Mleot  one  exclu- 
sively for  their  benefit. 

Such  is  the  substance  of  the  dispatch^  so  far  as 
it  is  material  to  consider  it  in  this  investigation. 
On  the  15th  day  of  February,  1839,  the  pres- 
ent claimant  presented  to  Qovemor  Alvarado 
another  petition,  wherein,  after  referring  to  the 
fact  that  the  island  in  question  had  been  granted 
to  him  during  the  preceding  year,  for  the  breed- 
ing oi  horses,  he  prays  that  a  new  title  of  pos- 
session may  be  given  to  him,  in  accordance  with 
the  superior  decree,  whidi,  as  he  assumes,  em- 
powered the  governor  to  grant,  for  purposes  of 
colonization,  the  islands  near  by,  on  the  coast. 

Some  idea  of  the  situation  of  the  island,  and 
of  the  importance  which  was  attached  to  it  in 
a  military  point  of  view,  may  be  gathered  from 
the  exposition  of  the  military  commandante, 
made  by  the  governor  on  the  17th  day  of  Au- 
li^ust,  1837.    One  of  the  purposes  of  that  court 
was  to  recommend  that  the  custom-house  es- 
tablished at  Monterey  should  be  transferred  to 
the  port  of  San  Francisco.    Various  reasons 
were  assigned  for  the  change ;  and  among  others, 
it  was  steted  that  the  latter  {>ort  was  impreg- 
nable, by  reason  of  its  truly  military  position. 
After  describing  the  port,  and  expatiating 
upon  the  advantai^  which  would  fiow  from  the 
transfer,  the  report  goes  on  to  state  that,  near 
its  entrance  and  within  the  gulf,  are  several 
small  islands,  where  are  found  water  and  a 
variety  of  timber  most  suitable  for  a  fortifica- 
tion; adding  that  it  contains  safe  anchorages 
and  suitable  coves  for  landing  goods  and  for 
storehouses,  particularly  the  island  of  Los  An- 
ffeles,   whidi  is  one  league  in  circumference, 
lying  at  the  entrance  of  the  gulf,  and  forming 
two   straits  with  their  points  —  giving  theii 
names — so  that  it  is  the  Key  of  the  whole  of  it, 
inasmuch  as  from  this  very  place  the  coming 
in    or  going  out  of  vessels  can  be  prevented 
Mfith  the  utmost  facility. 

Suffice  it  to  say,  without  repeating  any  more 
ot  its  details,  that  the  whole  report  is  of  a 
character  to  afford  the  most  convincing  proof 
that  the  public  authorities  of  the  territoiy,  an 
3BT9*]  'early  as  August,  1837,  fully  appreci- 
ated the  importance  of  the  island,  as  a  necessary 
site  to  be  retained  by  the  government  for  the 
pnrpoAcs  of  national  defense.  Arch.  Exch.  p.  6. 
Grants  under  the  colonization  laws  were  usu- 
ally issued  in  duplicates— one  copy  being  de- 
signed for  the  party  to  whom  it  was  made,  and 
the  other  to  remain  in  the  archives,  to  be  trans- 
mitted, with  the  e$pediente,  to  the  departmental 
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assembly  for  itt  approval.  Thej  were  in  all 
respects  the  same^  except  that  the  copy  left  in 
the  office,  sometimes  called  the  duplicate  copy, 
was  not  always  signed  by  the  governor  and  sec- 
retary, and  did  not  usually  contain  the  order 
directing  a  note  of  the  grant  to  be  entered  in 
the  office  where  the  land  adjudications  were  re- 
quired  to  be  recorded. 

In  this  case  there  is  no  eapediente,  other  than 
the  one  presented  with  the  first-named  petition, 
which  is  not  necessarily  or  even  properly  con- 
nected with  the  ^ant  set  up  by  the  claimant. 
Two  copies  of  this  grant  were  produced  by  the 
petitioner,  both  beiuring  date  at  Monterey,  on 
the  11th  day  of  June,  1839,  nearly  two  years 
after  the  governor  received  the  before-mentioned 
exposition  of  the  military  oommandante,  show- 
ing the  importance  of  the  island  to  the  govern- 
ment as  a  site  for  works  of  defense.  They  are 
of  the  same  tenor  and  effect,  and  both  purport 
to  be  absolute  grantSj  without  any  of  the  condi- 
tions usually  U>  be  found  in  the  concessions  is- 
sued under  the  colonization  laws.  As  before 
remarked,  the  copy  not  signed,  together  with 
the  petition,  were  found  in  the  Mexican  ar- 
chives; but  the  original,  properly  so  called,  was 
produced  from  the  custody  of  the  party. 

Adjudications  of  land  titles  were  required  by 
the  Mexican  law  to  be  recorded.  That  require- 
ment, however,  was  regarded  as  fulfilled,  accord- 
ing to  the  practice  in  the  department  of  Cali- 
fornia, when  a  short  entry  was  made  in  a  book 
kept  for  the  purpose,  specifying  the  number  of 
the  espediente,  tne  date  of  the  grant,  a  brief 
description  of  the  land  granted,  and  tiie  name 
of  the  person  to  whom  the  grant  was  issued. 
In  Uiis  case  there  is  a  certificate  appearing  at 
the  bottom  of  the  instrument,  to  the  effect  that 
such  an  entry  had  been  made^  but  it  is  wholly 
unsupported  by  proof  of  the  existence  of  any 
such  record. 

*An  attempt  was  made  before  the  oom-[*280 
missioners,  or  in  the  district  court,  to  account 
for  the  absence  of  such  record  evidence,  by 
showing  that  a  book  of  Spanish  records,  of  the 
description  mentioned,  was  consumed  by  fire,  at 
San  ^ancisco,  in  1851 ;  but  the  recollections  of 
the  witness  called  for  the  purpose  are  so  indis- 
tinct, and  his  knowledge  of  the  contents  of  the 
book  so  slight,  that  the  evidence  is  not  entitled 
to  much  weight.  Jimeno,  who  signed  the  cer- 
tificate, was  not  called,  and,  in  view  of  all  the 
circumstances,  there  does  not  appear  to  be  any 
ground  to  conclude  that  any  such  record  was 
ever  made. 

Colonization  grants  were  usually  made^  sub- 
ject to  the  approval  of  the  departmental  assem- 
bly, and  the  regulations  of  1828  expressly  de- 
clare that  grants  to  individuals  and  families 
shall  not  be  held  to  be  definitely  valid  without 
the  previous  consent  of  that  aeputation.  No 
such  approval  was  ever  obtained  in  this  case; 
and  it  does  not  appear  that  the  dispatch,  or  or« 
der,  as  it  is  denominated  by  the  governor,  was 
ever  communicated  by  him  to  the  departmental 
assembly,  until  the  27th  day  of  F^ruary,  1840. 
His  message  communicating  the  dispatch,  though 
brief,  clearly  indicates  that  the  members  of  the 
assembly  had  no  previous  knowledge  upon  the 
subject. 

A  document  purporting  to  be  an  unsigned 
copy  of  the  grant  and  the  petition,  are  all  the 
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papers  that  were  found  in  the  archives,  except 
those  connected  with  the  first  proceeding  under 
which  the  license  to  occupy  the  island  was 
granted.  They  were  loose  papers,  not  recorded, 
or  even  numbered^  and,  in  view  of  all  the  cir- 
cumstances, add  little  or  nothing  to  the  proba- 
bility in  favor  of  the  integrity  of  the  transac- 
tion. Two  witnesses  were  examined  by  tho 
claimant  to  prove  the  authenticity  of  the  grant. 
Governor  Alvarado  testified  that  his  signature 
to  the  grant  was  genuine,  and  that  he  gave  it  at 
the  time  of  its  date.  In  efTect,  the  other  witness 
testified  that  he  was  acquainted  with  the  hand- 
writing of  the  governor,  and  also  with  that  of 
the  secretary,  and  that  they  were  genuine. 
Where  no  record  evidence  is  exhibited,  the  mere 
proof  of  handwriting  by  third  persons,  who  did 
281*]  not  subscri^  the  instrument  *as  wit- 
nesses, or  see  it  executed,  is  not  sufficient  in 
this  class  of  cases  to  establish  the  validity  of 
the  daim,  without  some  other  confirmatory  evi- 
dence. But  the  testimony  of  Governor  Alvarado 
stands  upon  a  somewhat  different  footing.  His 
statements  purport  to  be  founded  upon  knowl- 
edge of  what  he  affirms,  and  if  not  true,  they 
must  be  willfully  false,  or  the  result  of  an  im- 
perfect or  greatly  impaired  and  deceived  recol- 
lection. Resting,  as  this  claim  does,  in  a  great 
measure,  so  far  as  the  genuineness  of  the  grant 
is  concerned,  upon  the  testimony  of  this  wit- 
ness, we  have  examined  his  deposition  with  care, 
and  think  proper  to  remark  that  it  discloses 
facts  and  circumstances  which,  to  some  extent. 
affect  the  credit  of  the  witness.  By  his  manner 
of  testifying,  as  there  disclosed,  he  evinces  a 
strong  bias  in  favor  of  the  party  calling  him,  a& 
is  manifested  throughout  the  deposition.  Some 
of  his  answers  are  evasive;  others,  when  com- 

Sared  with  preceding  statements  in  the  same 
eposition,  are  contradictory;  and  in  several 
instances  he  refused  altogether  to  answer  the 
oaestions  propounded  on  cross-examination. 
Suffice  it  is  to  say,  without  entering  more  into 
detail,  that  we  would  not  think  his  testimony 
rafflcient,  without  some  corroboration,  to  entitle 
the  petitioner  to  a  confirmation  of  his  claim. 

On  the  part  of  the  United  States  the  confirm- 
atioii  of  tne  claim  is  resisted  chiefiy  upon  two 
ffrounds.  It  is  insisted,  in  the  first  place,  that 
the  evidence  introduced  by  the  claimant  to  es- 
tablish the  authenticity  of  the  grant  is  not  suffi- 
cient to  entitle  him  to  a  confirmation,  and  that 
in  point  of  fact  the  grant  was  fabricated,  after 
oar  conquest  of  the  territory.  Second,  it  is  con- 
tended that  the  grant,  even  if  it  be  shown  that 
it  is  genuine,  was  issued  by  the  governor  with- 
out authority  of  law. 

In  support  of  the  first  proposition,  various 
suggestions  were  made  at  tne  argument,  in  ad- 
dition to  those  which  have  already  been  the  sub- 
ject of  remark.  Most  of  them  were  based  upon 
the  state  and  condition  of  the  title  papers,  the 
droumstanoes  of  the  transaction,  and  the  con- 
duct of  the  parties,  as  tending  to  show  the  im- 
probability that  any  such  grant  was  ever  made. 
Mudi  stress  was  laid  upon  the  fact  that  the 
grant  was  never  approved  by  the  departmental 
282*]  assembly,  or  any  note  of  it  'entered  in 
the  office  where  the  adjudications  of  land  titles 
were  required  to  be  recorded.  Attention  was 
also  drawn  to  the  fact  that  the  paper  produced 
as  the  eapedienie  is  without  any  number,  which 


circumstance,  it  was  insisted,  famished  strong 
evidence  that  they  were  fabricated,  or  at  least 
that  they  had  never  been  completed.  To  sup- 
port that  theory,  an  index,  prepared  by  the  sec- 
retary, and  found  in  the  Mexican  archives^  was 
exhibited,  containing  a  sch^ule  of  e8pediente$ 
numbered  consecutively  from  one  to  four  hun- 
drea  and  forty-three,  covering  the  period  from 
the  10th  day  of  May,  1833,  to  the  24th  day  of 
December,  1844,  and  including  in  the  list  one 
in  favor  of  this  petitioner  for  another  parcel  of 
land  granted  on  the  7th  day  of  November,  1844. 
Reliance  was  also  placed  upon  the  omission  of 
the  appellee  to  call  and  examine  the  secretary 
who  prepared  that  index,  and  whose  name  pur- 
ports to  be  signed  to  the  p;rant  set  up  in  the 
petition.  Another  suggestion  was  that,  from 
the  nature  of  the  property,  it  was  highly  im- 
probable that  any  private  person  shoula  desire 
such  a  grant  in  a  department  where  there  were 
vast  tracts  of  fertile  land  to  be  obtained  for  the 
asking,  and  that  it  was  past  belief  that  the  gov- 
ernor would  have  been  induced  to  maJke  the 
grant,  espedally  after  the  receipt  of  the  ezpon- 
tion  of  the  military  oommandante,  except  upon 
the  same  conditions  as  those  inserted  in  the  de- 
cree of  the  preceding  year.  Every  one  of  these 
suggestions  is  entitl^  to  weight,  and  when 
taken  together  and  considered  in  connection 
with  the  unsatisfactory  character  of  the  parol 

Sroof  introduced  by  the  petitioner,  they  are  suf- 
cient  to  create  well-foimded  doubts  as  to  th^ 
integrity  of  the  transaction.    But  it  is  unnec- 
essary to  determine  the  point,  as  we  are  all  o^ 
the  opinion  that  the  second  objection  to  th^ 
confirmation  is  well  taken,  and  must  be  sus- 
tained. 

Nothing  can  be  plainer  than  that  the  gorer — 
nor,  in  making  the  grant  in  question,  did  note^ 
assume  to  act  under  the  colonization  law  o^^" 
1824,  or  the  regulations  of  1828.    Were  any — 
thine  wanting  beyond  what  appears  in  the  tenn^^^ 
of  the  grant  to  establish  that  proposition,  it^"** 
would  be  found  in  the  deposition  of  the  governor""^ 
himself,  in  his  answer  to  the  fourth  interroga- 
tory propounded  by  the  daimant.    His  ansn 
was,  that  he  *made  the  grant  by  an  ex-  [*2I 
press  order  in  writing  from  the  general  govern- 
ment.   He  further  s&tes,  that  his  predecessoi 
had  applied  to  the  general  government  for  sud^ 
authority,  but  without  success.    On  coming  into^ 
office,  he  renewed  the  application,  and,  after^ 
considerable    delay,    he   says   he   received   th^v 
before  mentioned  dispatch  by  the  hands  of  m^ 
courier. 

Neither  side,  in  this  controversy,  disputes  tb^ 
authority  of  the  Mexican  President  to  issue  th^ 
order  contained  in  the  dispatch.    From  its  date, 
it  appears  to  have  been  issued  during  the  ad- 
ministration of  General  Anastasio  Bustamente^ 
He  succeeded  to  the  Presiden^,  for  the  seeon^ 
time,  on  the  19th  day  of  April,  1837,  after  the 
capture  of  Santa  Anna,  in  Texas,  and  remained 
in  office  until  the  dth  day  of  October,  1841,  when 
he  was  driven  from  the  capital  by  the  parti- 
sans of  his  predecessor. 

At  the  beginning  of  his  administration,  be 
professed  to  be  guided  by  the  prindples  of  the 
Contitution;  and  from  the  well-known  antece- 
dents of  his  cabinet,  he  could  hardly  have  ex- 
pected to  adopt  any  different  policy.  His  fab- 
inety  however,  shortly  resigned,  and  a  new  cm 
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formed,  believed  to  have  had  much  less 

pect  for  the  fimdamental  law.  On  the  9th 
day  of  March,  1838,  the  Minister  of  the  Interior 
of  the  new  cabinet  resigned,  when  Joaquin  Pe- 
•ado,  whose  name  is  affixed  to  this  dispatch,  was 
appointed  in  his  place. 

After  th^  new  cabinet  was  organized,  the 
policy  of  the  administration  was  cnanged;  and 
it  cannot  be  doubted  but  that,  at  the  date  of 
this  dispatch,  the  President  had  assumed  ex« 
traordinary  powers,  and  was,  in  point  of  fact, 
to  a  considerable  extent,  in  the  exercise  of  the 
legislative  as  well  as  the  executive  powers  oi 
the  government. 

Assuming  that  the  dispatch  was  issued  in 
pursuance  of  competent  authority,  it  inust  bo 
oonsidered  as  conferring  a  special  power,  to  be 
exercised  only  in  the  manner  therein  prescribed. 
In  this  view  of  the  subject,  it  is  immaterial 
whether  the  power  to  grant  the  islands  on  the 
coast  was  vested  in  the  ^vemor  before  or  not, 
or  in  what  manner,  if  tne  power  did  exist,  it 
was  required  to  be  exercised,  as  the  effect  of 
this  order,  emanating  from  the  supreme  pow- 
er of  the  nation,  was  to  repeal  the  previous 
284*]  ^regulations  upon  the  subject,  and  to 
substitute  a  new  one  in  their  place. 

Strong  doubts  are  entertained  whether  the 
islands  situated  immediately  in  the  Bay  of  San 
Francisco  are  either  within  the  words  of  the 
dispatdi  or  the  declared  purpose  for  which  the 
power  was  conferred,  but  it  is  unnecessary  to 
determine  that  point  in  this  investigation. 

Waiving  that  point  at  the  present  time,  we 
come  to  consider  the  question  whether,  upon 
the  proofs  exhibited,  the  power  was  exercised 
in  this  ease  in  a  manner  to  give  validity  to  the 
grant;  and  that  inquiry  necessarily  involves  the 
eonstruction  of  the  dispatch. 

Omittinff  the  formal  parts,  its  effect  was  to 
authorize  the  governor,  m  concurrence  with  the 
departmental  assembly,  to  grant  and  distribute 
the  lands  on  the  desert  islands  adjacent  to  the 
department  to  the  citizens  of  the  nation  who 
might  solicit  the  same.  By  the  terms  of  the 
dispatch,  the  power  to  grant  and  distribute 
such  lands  was  to  be  exercised  by  the  governor, 
in  concurrence  with  the  departmental  assembly ; 
by  which  we  understand,  that  the  assembly  was 
to  participate  in  the  adjudication  of  the  grant. 
Whenever  a  petition  was  presented,  the  first 
question  to  be  determined  was  whether  tho 
grant  should  be  made  and  the  title  papers  is- 
sued; and,  by  the  plain  terms  of  the  dispatch, 
an  affirmative  adjudication  could  not  be  legally 
made,  without  the  consent  of  the  departmental 
assembly.  Whether  a  subsequent  ratification 
of  the  act  by  the  assembly  might  not  be  equiva- 
lent to  a  previous  consent  is  not  a  question  that 
arises  in  this  case,  for  the  reason  that  no  sucb 
ratification  ever  took  place. 

All  we  mean  to  decide  in  this  connection  is, 
that,  by  the  true  construction  of  the  dispatch, 
the  act  of  adjudication  cannot  b^  held  to  be 
valid  without  the  concurrence  ci  the  depart- 
mental assembly,  as  well  as  that  of  the  gov- 
ernor. 

In  this  respect,  the  provision  differs  essen- 
tially from  that  contained  in  the  regulations  of 
1828.  under  which  the  approval  of  the  assembly 
was  an  act  to  be  performed  aftA  the  espediente 
liad  been  perfected,  and  after  the  incipient  title 
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papers  had  been  issued  by  the  governor.  His 
action  preceded  *that  of  the  assembly,  [*285 
and  in  contemplation  of  law  was  separate  and 
independent.  After  the  grant  was  made  and 
executed  by  the  governor,  and  countersigned  by 
the  secretary,  it  was  the  duty  of  the  governor  to 
transmit  it  to  the  departmental  assembly,  for 
its  approval;  and  if  it  was  not  so  transmitted, 
it  was  the  fault  of  the  officer,  and  not  of  the 
party. 

Other  differences  between  regulations  of  1828 
and  the  provisions  of  that  dispatch  might  be 
pointed  out;  but  we  think  it  unnecessary,  as 
those  already  mentioned  are  deemed  to  be  suffi- 
cient to  show  that  the  decisions  of  this  court, 
made  in  cases  arising  imder  those  regulations, 
have  no  proper  application  to  the  question  un- 
der consideration. 

From  the  words  of  the  dispatch,  we  think  it 
is  clear  that  the  power  conferred  was  to  be  ex- 
ercised by  the  governor  in  concurrence  with  the 
departmental  assembly;  and  consequently  that 
a  grant  made  by  the  governor  without  such  con- 
currence was  simply  void.  This  view  of  the 
question  finds  support  in  the  Mexican  law  defin- 
ing the  functions  and  prescribing  the  duties  of 
the  governor,  and  those  of  the  departmental  as- 
sembly. That  law  was  enacted  on  the  the  20th 
day  of  March,  1837,  and  continued  in  force  dur- 
ing the  administration  under  which  this  dis- 
patch was  issued.  1  Arrillago,  Recop.  vol.  I. 
pp.  202  and  210.  Many  duties  were  devolved, 
by  that  law,  upon  the  governor,  and  also  upon 
the  departmental  assembly,  where  each  was  re- 
quired to  act  independently  of  the  other.  But 
other  duties  were  prescribed,  in  the  perform- 
ance of  which  the  governor  and  the  assembly 
were  required  to  act  in  concurrence.  In  the  lat- 
ter class,  the  governor  could  not  act  separately, 
though  in  some  instances  it  was  competent  for 
the  assembly  to  act  in  his  absence. 

Concurrent  duties,  it  seems,  were  usually  |>er- 
formed  in  open  session,  in  which  the  govornor, 
when  present,  presided ;  but  he  had  no  vote,  ex- 
cept when,  from  absence  or  otherwise,  the  mem- 
bers present  were  equally  divided.  The  assem- 
bly consisted  of  seven  members,  chosen  by  the 
electors  qualified  to  vote  for  deputies  to  the 
Genera]  Congress. 

Those  in  charge  of  the  supreme  government, 
or  some  of  them,  had  been  much  in  public  life, 
and  it  must  be  presumed  'that  the  dis-  r*286 
patch  under  consideration  was  not  framed  with- 
out some  reference  to  that  law.  On  examining 
the  words  employed  in  the  law,  to  express  and 
define  concurrent  action,  and  comparing  them 
with  the  words  of  the  dispatch  translated  "as 
in  concurrence  with,"  we  find  they  are  the  same 
in  the  original  language.  Further  support  to 
the  construction  here  adopted  is  derived  from 
the  declared  purpose  of  the  dispatch,  as  appears 
in  its  recitals.  Mexican  authorities  had  long 
dreaded  the  approach  of  foreigners  to  her  west- 
ern coast,  and  the  language  of  the  dispatch 
shows  that  its  great  and  controlling  purpose 
was  to  promote  the  settlement  of  the  unoccupied 
islands  by  trustworthy  citizens  of  the  nation, 
with  a  view  to  ward  off  that  apprehended  dan- 
ger. They  feared  that  those  islands,  especially 
those  further  south  and  nearer  to  the  track  of 
commerce  into  the  Pacific  Ocean,  might  become 
the  resort  of  military  adventurers,  and  be  se- 
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timely  information,  they  desired  that  their  own  \«^  ».  %^  *«  «  ^.  «*  -«*o./ 

citizens  miffht  preoccupy  those  exposed  posi-  Speoifio  performance — stale  demand — lachet — 

tions.     In  this  view  of  the  subject,  the  Presi-  abandoned  land  claim. 

dent,  no  doubt,  regarded  the  power  to  be  exer-  ^^  ,3  ^  g,^„^,      ,^^,  ,^  ^^       ,      ^            ^  ^ 

cised  under  the  dispatch,  as  one  of  importance  cree  of  specific  performance  only  in  cases  where 

and  delicacy,  and  might  well   have  desired  to  there  is  a  mutuality  of  obligation,  and  when  the 

prescribe  some  check  upon  the  action  of  the  gov-  *'*'?/1?iii",.^"i?*ik«^-«-^  i«  #«-^,  «#  ^^^  -,k^  k— 

1     ^-.         J   •£          'i,          ij   u         u         j'lc     11  it  will  not  be  rendered  in  favor  of  one  who  has 

ornor;   and  it  so,  it  would  have  been  difficult  been  guilty  of  an  unreasonable  delay  in   fulfllllnp 

to  have  devised  one  more  consonant  with  the  bis  part  o^  the  engagement  or  who  has  nlept  for  a 

iUfS.'^L"-^ /'TS  "T  -'^^  general  subject  or    {-g  wPgjL"?, -um'l,\\a'"ie^"^iT'?c1.aTe^'.n%Ti'f"?vo''r! 

better  suited  to  the  attainment  of  the  object  m    to  enforce  a  stale  demand. 

view,  than  the  one  chosen  in  this  dispatch.  It  would  be  unjust  to  revive  long  antecedent  cov- 

For  these  reasons,  we  are  of  the  opinion  that    X*^^*fhJ^1.oS^™in°ihf ^?n^mnn"«f *?h«?*i^^ 
4.1.^  »^,.»..«^.    ,.^A^1  Au       •  1.  *  i.v      since  the  change  in  the  condition  of  that  country, 

the  governor,  under  the  circumstances  of  this    where  they  were  treated  as  abandoned. 

ease,  had  no  authority,  without  the  concurrence  Where,  in  a  claim  of  a  Mexican  grant,  nothinf 

of   the   departmental    assembly,    to  make   this  5?»  done  to  place  the  claim  of  the  apnllcants  upon 

^*»»4-      ix7v-j.i.^«  i.1.^                       •  11     J     .        :  J  the  records  of  the  department,  and  the  duty  of  a 

^rant.     Whether  the  person  specially  designated  colonist  was  wholly  disregarded,  the  claim  must  be 

m  the  dispatch  as  the  fit  subjects  for  the  bounty  treated  as  one  abandoned  prior  to  the  date  of  the 

of  the  government  stand  in  any  better  situation  treaty  of   Guadaloupe   Hidalgo,   and   not  entitled 

or  not,  is  not  a  question  in  this  case.     Having  ***  confirmation. 

come  to  the  conclusion  that  the  grant  is  void,  it  Argued  Feb,  7,  1860,    Decided  Mar.  It,  1860. 

does  not  become  necessary  to  consider  the  evi-  ^^unca  ..v^oio  #»^,«  ♦i*^  rv;o4-..iof  n^,,^^  ^4  ♦!,. 

dence  offered  to  prove  possession.  On  that  point,  0    PwiJ^flf^i^^^     Xl  ttiln^I^r^lt  oJ 

it  will  be  sufficient  to  say,  it  is  conflicting  and  )^ yY""^^  ^**^  ^""^  ^^*  Northern  District  of 
unsatisfactory;  and  if  true,  is  not  of  a  charac-        iJi^'v^ti^^  «*  *i,^  ««a«  a«^  «  .f-*-«.«.^  n* 

^h^  Me^YcTn^S^^^^^  t^t^'^^\tL^^^t  y^^^^  ^ 

ci^im'l^iru^T^^^^^^^  Mes^-  T^''^^}^''  ^^'^  ^^^"^ 

the  adjudications  to  be  made.     ^         ^         ^    Stamtoii,  for  United  States: 

The  decree  of  the  District  Court  is,  therefore,    .   T*^*'^  '"  ^""^  ^'l?  ^^^^  *°  this  case,  and  that 
reversed,  and  the  cause  remanded,  with  dire<^   "  ^  "°^P^^  ^  admit  of  any  elaboration. 
tions  to  dismiss  the  vetitum/  There  was  no  grant.    There  was  a  petition 

^  with  a  marginal  order,  but  that  marginal  order 

was  not  a  grant,  although  Alvarado  swears  that 

it  was.    ^e  court  is  bound  to  give  it  thit 

^_^^  proper  legal   construction,   independent  of  all 

oral  evidence.  Alvarado  did  not  swear  to  the 
truth  when  he  said  that  he  considered  and  re- 
garded it  as  a  definite  grant,  passing  the  title 

_  out  of  the  nation  and  vesting  it  in  Elwell.    If 

THE  UNITED  STATES.  Appt.,  he  had  so  regarded  it,  why  did  he  not  make  it 

17.  in  the  proper  form,  and  according  to  the  laws 

ANTONIO  MARI\  OS  10  ^^^  customs  of  the  government  under  which 

he  was  acting?    Why  was  it  that  he  caused  no 

record  of  it  to  be  made  on  book,  nor  the  esp^ 

Argued  Feb.  IS,  1800.    Decided  Mar.  12,  1860,   diente  to  be  filed  among  the  archives,  as  the  law 

upon  the  subject  expressly  and  positively  eon- 

A  PPEAL  from  the  District  Court  of  the  Unit-  ?*°^??  ^^"?  ^?  *^^^J^  the  papers  produced 

A   ed  States  for  the  Northern  District  of  CaU-  ?^™  *^*  P""?^  custody  of  the  claimant  could 

fomia  ^^  'or  a  moment  be  deemed  regular,  in  other  re- 

This  is  the  same  as  the  preceding  case,  and  ^^^f!i:  tj^e  objection  that  they  are  not  on  record 

the  same  counsel  appeared.  »nd  that  there  is  no  record  at  all  of  the  grant, 

'^'^  would  be  fatal  to  the  validity  of  the  daim. 

Messrs.   Calliouii   Benbam   and  F. 


Mr.  Justice  CUfford  delivered  the  following  ^^*  l?]^,  ^®«-    „^     ^      ^.,, 

order:  The  title  is  valid.    The  petition  and  eonees- 

This  is  an  appeal  from  a  decree  of  the  district  ®*®°»  **^®°  together,  disclose  proper  parties,  » 

court  for  the  northern  district  of  California  definite  object,  a  eood  and  valuable  oonsidert- 

afilrming  a  decree  of  the  land  commissioners.     '  **®'"»  ^^^  *P*  *"^  competent  words  of  grant 

On  examination  of  the  transcript  we  find  it  operative  in  prcesenti.    These  elements  eonsti- 

in  the  same  case  as  the  preceding,  in  which  the  tute  a  good  grant.    It  is  true  there  are  two 

opinion  has  been  delivered  reversing  the  decree  conditions  expressed  on  the  face  of  the  grant  to 

of   the  district   court^-by   some   mistake   two  ^^^ch  it  is  subject.    The  grant  is  good  under 

transcripts  of  the  record  were  taken  out  in  the  *^«  colonization  law  of  1824  and  the  regulations 

court  below,  and  each  has  been  docketed  in  this  ^^  ^^^^' 

court. 

procedendo  will  issue  to  the  district  court.  performance;  delau-^^e  note.  89  L.  ed.  V.  B.  Kt 

46ft  64  V.  S* 


1859. 


United  States  v.  Noe. 
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The  informs  was  not  necessary  in  fact  or  law. 

Re^.  1828,  art.  3. 

Objection  has  been  taken  to  the  grant  that  it 
lacks  formality;  that  it  is  not  couched  in  the 
words  usually  employed  by  the  Mexican  au- 
thorities. This  is  immaterial.  If  the  instru- 
ment contains  words  which  express,  or  from 
which  we  can  even  collect,  an  intention  or  a 
promise  to  grant,  it  is  good. 

Larkin*8  Case,  59  U.  S.  (18  How.)  563. 

The  land  was  not  occupied,  but  it  was  situ- 
ated in  a  very  remote  quarter  of  the  country, 
in  the  midst  of  hostile  Indians.  This  rendered 
settlement  impossible,  for  several  years  after 
the  date  of  tne  grant,  and  until  political  dis- 
turbances arose  which  prevented  the  grantee 
from  occupying  it  up  to  the  change  of  nags. 

In  regard  to  this  point,  the  case  is  stronger 
than  FrimonVs.  ElwelPs  inability  to  make  a 
diseno  at  the  time  the  petition  was  presented, 
WES  stated  as  in  that  case,  and  as  the  evidence 
discloses  it,  for  the  same  reasons.  Here  its  pre- 
liminary production  was  dispensed  with,  as  in 
that  case,  and  the  conditions  usually  imposed 
were  not  inserted  in  the  grant.  \et,  in  the 
Frifnont  Case,  where  the  conditions  were  im- 
posed, the  court  expressed  themselves  as  being 
encouraged  in  holding  him  excused  for  his  de- 
fault, because  the  Mexican  governor  had  dis- 
pensed with  the  diseno  for  the  reasons  urged. 

There  could  not,  however,  be  default  in  this 
ease,  for  no  time  was  fixed  for  performance. 

Arredondo^s  Case,  6  Pet.  745. 

The  presumption  of  abandonment  cannot  arise. 
There  was  no  denouncement,  and  the  right  was 
unimpaired  at  the  date  of  cession.  Denounce- 
ment was  necessary  to  devest  the  grant. 

Fremont's  Case,  68  U.  S.  (17  How.)  563. 

The  grant  passes  the  whole  island.  The  peti- 
tioner asks  for  the  island,  and  the  governor 
grants  what  is  asked  for;  it  is  already  segre- 
mted.  The  question  of  quantity  is  adjudicated. 
The  court  will  not  go  behind  the  act  of  the 
governor.  The  act  does  not,  nor  with  propriety 
can,  show  what  the  area  is. 

If  the  call  for  quantity  is  repugnant  to  metes 
and  boimds,  it  must  eive  way,  especially  when 
the  call  for  metes  and  bounds  is  shown  by  the 
evidence  to  have  been  the  one  chiefly  relied 
apon  at  the  time  the  description  was  made. 

Jjodfje*s  Lessee  v.  Lee,  6  Cranch,  237 ;  2  Mass. 
380;  6  Mass.  131;  5  Pick.  135;  6  Wheat.  S. 
C.  R.  582;  8  Wend.  183;  6  W.  S.  Dig.  "Bounda- 
ries," 474,  and  cases  cited;  Cleveland  v.  Smithy 
2  Story,  278;  'Nelson  v.  Hall,  1  McLean,  618; 
Sturgeon  v.  Floyd,  3  Rich.  80;  Vetcsom  v. 
Pryor'a  Lessee,  7  Wheat.  7. 

Mr.  Justice  Gajapbell  delivered  the  opinion 
of  the  court: 

Robert  Elwell,  in  a  petition  to  Qovemor 
Alvarado,  that  bears  date  in  1841,  represents 
that  he  had  resided  in  the  country  sixteen  years, 
was  married  to  one  of  the  natives,  and  had  a 
numerous  family,  and  had  been  employed  in 
Mnnmercial  business:  that  his  capital  had  been 
impaired,  and  he  had  been  reduced  to  enlist  as 
i  private  soldier  in  the  militia,  and  had  served 
in  the  year  1838,  under  the  command  of  the  gov- 
>mor,  in  the  south,  and  had  received  no  com- 
[>eni^tioa  He  solicits  of  the  governor,  as  a 
fpn«^^'<pan  recompense  to  his  subordinate,  and 
tiso  with  a  view  to  promote  the  progress  of  ag- 
icuHure,  to  confer  upon  him  a  concession  of  a 
»How. 


parcel  of  land  situated  in  the  northern  fron- 
tier, and  forming  an  island  in  the  Sacramento 
river,  eighteen  leagues  from  the  establishment 
of  Don  Aug.  Sutter,  containing  five  square 
leagues. 

The  governor,  in  March,  1841,  "in  consider- 
tion  of  the  services  and  merits  specified,"  grants 
the  land  asked  for,  the  claimant  to  abiae  the 
reports,  as  to  whether  the  land  is  vacant,  with 
whatever  else  that  is  proper,  and  that  he  shall 
furnish  the  diseno  in  order  to  commence  the 
espediente. 

Two  days  before  the  claim  was  presented  to 
the  board  of  commissioners  in  1852,  Elwell 
conveyed  his  claim  to  the  appellee.  He  (El- 
well) was  examined  as  a  witness,  and  testifies 
that  he  had  presented  a  diseno  some  three 
months  after  he  had  exhibited  his  petition;  that 
there  was  no  information  or  formal  report  made 
to  the  governor,  and  that  he  had  never 
'occupied  the  land  or  had  judicial  pos-  [*315 
session  delivered  to  him ;  that  there  was  no  offi- 
cer to  perform  these  duties. 

There  is  some  testimony  to  show  that  Noe 
had  a  tenant  on  the  land  in  1851,  who  inhab- 
ited a  small  house,  and  that  the  whole  region 
of  the  Sacramento  above  Sutter's  fort  was  not 
in  a  situation  to  be  occupied,  owing  to  the  dan- 
generous  character  of  the  Indians. 

The  board  of  commissioners  rejected  this 
claim;  but,  on  appeal,  their  sentence  was  re- 
versed by  the  district  court,  and  the  claim  con- 
firmed to  the  entire  island,  provided  it  did  not 
contain  more  than  eleven  leagues.  From  this 
decree  cross  appeals  have  been  prosecuted  to 
this  court. 

As  an  inducement  to  the  allowance  of  his 
petition,  the  applicant  refers  to  the  services  he 
had  rendered  to  the  governor  in  a  military  cam- 
paign; but  the  consideration  of  the  grant  is 
the  proposed  improvement  of  the  department,  by 
the  settlement  and  occupation  of  its  waste 
lands.  The  authority  of  the  governor  to  make 
the  grant  is  derived  from  the  laws  that  provide 
for  that  object. 

The  decree  of  the  governor  indicates  that  the 
title  was  to  be  perfected  in  the  usual  manner; 
and  consequently,  that  it  was  to  be  subject  to 
the  conditions  of  colonization.  An  interval  of 
eleven  years  elapsed  from  the  date  of  this  de- 
cree till  the  presentation  of  the  claim  to  the 
board  of  commissioners  in  1852.  During  this 
time,  the  applicant  took  no  step  towards  the 
completion  of  his  title,  or  the  fulfilment  of  the 
obligations  it  imposed.  There  is  no  espediente 
in  the  archives  to  show  the  segregation  of  this 
island  from  the  public  domain,  nor  report  to 
the  departmental  assembly  or  the  supreme  gov- 
ernment to  testify  that  a  citizen  had  been  en- 
listed, "to  give  impulse  to  the  progress  of  agri- 
culture in  the  ooimtry."  There  was  no  delivery 
of  judicial  possession,  nor  any  other  assertion 
of  right,  by  which  the  inhabitants  could  be 
charged  with  notice  of  this  claim.  A  great 
change  has  taken  place  in  the  condition  of  the 
country,  and  other  persons  have  assumed  to  set- 
tle and  improve  the  land,  which  the  applicant 
failed  to  do. 

It  is  a  general  principle  of  equity,  to  grant  a 
decree  of  specific  performance  only  in  cases 
where  there  is  a  mutuality  of  •obliga-  [*316 
tion,  and  when  the  remedy  is  mutual,  and  that 
it  will  not  be  rendered  in  favor  of  one  who  has 


S21-826 


SUPBEMX  OOUBT  OF  THE  UHITB)  STATBS. 


Dbo.  Tfeiic. 


been  giiilty  of  an  unreasonable  delay  in  fulfill- 
ing his  part  of  the  engagement,  or  who  has  slept 
for  a  lengthened  period  on  his  rights  and  comes 
forward  at  last,  when  circumstances  have 
dianged  in  his  favor,  to  enforce  a  stale  demand. 
And  it  would  be  manifestly  unjust  to  revive 
long  antecedent  covenants  and  dormant  engage- 
ments in  California,  since  the  change  in  the  con- 
dition and  circumstances  of  that  country,  where 
it  is  evident  that  they  were  treated  as  aban- 
doned, and  imposing  no  obligation  previously 
to  tluit  change. 

The  onl^  explanation  for  the  laches  of  the 
applicant  is  found  in  the  testimony  of  the  wit- 
nesses Castro  and  Combs,  who  say:  "The 
whole  of  the  region  of  country  of  the  Sacra- 
mento above  Sutter's  fort,  or  New  Helvetia,  was 
not  in  a  situation  to  be  settled  upon  by  in- 
dividual grantees,  owing  to  the  hostilities  of 
the  Indians;"  "that  the  Indians  were  numerous 
and  hostile." 

But  this  fact  existed  at  the  date  of  the  de- 
cree in  1841,  and  will  account  for  the  abandon- 
ment of  the  purpose,  that  the  applicant  seems 
to  have  entertained  at  one  time,  of  making  a 
settlement.  It  is  hardly  probable  that  he  ccmld 
have  anticipated  the  revolution  that  took  place 
long  afterwards  in  the  condition  of  the  coun- 
try,  and  was  then  preparing  to  avail  himself  of 
the  advantage  to  be  derived  from  it. 

In  The  United  States  v.  Kingeley,  12  Pet. 
476,  the  claimant  souffht  to  excuse  the  nonper- 
formance of  the  coodltion,  because  "the  coun- 
try was  in  a  disturbed  and  dangerous  state, 
from  the  date  of  the  grant,  and  for  a  long  time 
previous,  till  the  transfer  of  the  province." 
The  court  says:  "All  the  witnesses  concur  in 
stating  there  was  no  more  danger  after  the  ap- 
pellee petitioned  for  the  land  than  there  had 
been  before  and  at  tlie  date  of  the  application. 
The  appellee,  then,  cannot  l)e  permitted  to  urge 
as  an  excuse,  in  fact  or  in  law,  for  not  oomply- 
insr  with  his  undertaking;,  a  danger  which  ap- 
plies as  forcibly  to  repudiate  the  sincerity  of 
fiiit  intention''  to  improve  the  land  when  he 
petitioned,  as  it  docs  *'hi3  inability  from  such 
dan;:or  to  execute  it  afterwards." 
317"]  *The  court  says  that  "concessions  of  land 
upon  condition  have  been  repeatedly  confirmed 
by  the  court,  and  it  will  apply  the  principles  of 
its  adjudications  to  aU  cases  of  a  like  kind.  It 
will,  as  it  has  done,  liberally  construe  the  per- 
formance of  conditions  precedent  or  subsequent 
in  such  grants.  It  has  not  nor  will  it  apply, 
in  the  construction  of  such  conditions  in  such 
cases,  the  rules  of  the  common  law.  But  this 
court  cannot  say  a  condition  wholly  unper- 
formed, without  strong  proof  of  sufficient  cause 
to  prevent  it,  does  not  aefeat  all  right  of  prop- 
erty in  land,  under  such  a  decree  as  the  ap- 
pellee in  this  case  makes  the  foundation  of  his 
claim." 

In  De  Vilemont  ▼.  United  States,  13  How.  261, 
the  court  says:  "The  only  consideration  on 
which  such  a  title  could  be  founded  was  in- 
habitation and  cultivation,  either  by  De  Vile- 
mont himself  or  his  tenants;  and  having  done 
noting  of  the  kind,  he  had  no  right  to  a  title; 
nor  can  the  excuse  be  heard,  that  he  was  pre- 
vented from  a  compliance  with  the  conditions 
bj  the  hostility  of  the  Indians,  as  he  took  his 
concession  subject  to  that  risk." 

In  the  cases  of  The  17.  S.  v.  Fremont,  17  How. 
464 


560,  and  U,  8,  ▼.  Reading,  18  How.  1,  the  eoort 
has  considered  the  effect  of  the  oondition  us- 
ually accompanying  the  grants  to  land  in  Cali- 
fornia, and  now  far  their  fulfilment  is  to  be  ex- 
acted in  determining  the  validity  of  thorn 
claims.  The  court  aays  in  the  first  case,  "there 
is  nothing  in  the  language  of  the  oonditioos, 
taking  them  altogether,  nor  in  their  evident  ob- 
ject and  uoMcv,  which  would  justify  the  court 
in  declaruig  the  lands  forfeited  to  the  govern- 
ment, where  no  other  person  sought  to  appro- 
priate them,  and  their  performance  bad  not 
been  unreasonably  delayed." 

In  the  latter  case,  it  is  shown  that  the  grantee 
displayed  good  faith  and  reasonable  duigenoe 
to  perform  the  conditions  annexed  to  his  gnnt; 
ana  all  presumptions  of  an  abandonment  of  hii 
claim  were  repelled  by  aiBrmative  and  eatisfas* 
to^  proof. 

But,  in  the  present  instanoe,  we  find  nothing 
to  have  been  done  to  place  the  claim  of  the  ap- 
plicant upon  the  records  of  the  department; 
and  the  auty  of  a  colonist  was  whmly  disre- 
garded. *Wittiin  the  doctrine  of  the  eases  [*318 
we  have  cited,  the  claim  must  be  treated  as  one 
abandoned  prior  to  the  date  of  the  treaty  of 
Guadaloupe  Hidalgo,  and  is  not  entitled  to  the 
coniliination. 

Decree  of  tke  District  Court  repersed;  eause 
remanded;  petition  to  he  dismiseed. 


THE  UNITED  STATES,  Appt^ 

FRANOISOO  PICO  et  ol. 

(See  8.  C  28  How.  821-326.) 

When    Uexioan   authority   over   public   lands 
termifiated — invalid  claim. 

In  the  act  of  Congress  of  1861,  and  the  decisions 
of  this  court,  the  7tn  of  July,  1846,  Is  referred  to  ss 
the  epoch  at  which  the  power  of  the  governor  of 
California,  under  the  authority  of  Mexico,  to  allca- 
ate  the  public  domain,  terminated. 

Where,  previously  to  that  date,  the  claimant  did 
not  acquire  a  title  to  the  land,  nor  has  be  acquired 
an  equitable  claim  to  It  by  any  act  done  npon  the 
land  Id  the  fulfllment  of  the  colonisation  poUey  of 
the  state,  the  decree  In  bis  favor  most  be  reversed 
and  his  petition  dismissed. 

Argued  Feb,  16, 1660.     Decided  Mar.  It,  1860. 

APPEAL  from  the  District  Court  of  the 
United  Staates  for  the  Northern  Distriefc 
of  California. 

This  case  arose  upon  a  petition  filed  before 
the  board  of  land  commissioners  in  California, 
by  the  appellees,  for  ttte  confirmation  to  them 
of  a  claim  to  a  certain  tract  of  land. 

The  board  of  land  commissioners  entered  a 
decree  dismissing  the  petition.  The  district 
court,  on  appeal,  reversed  this  decree  and  en- 
tered a  decree  confirming  the  claim ;  whereupoa 
the  United  States  took  an  appeal  to  this  court. 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  8.  Black,  Atty.  Oen.,  and  E.  X* 
Stanton,  for  appellants: 

This  grant  is  not  mentioned  in  any  original 
index.  Nor  does  it  appear  that  any  traoe  of 
the  espediente  or  other  paper  pertaining  to  ths 
grant  existed  among  the  archives  earlier  than 
1853.  The  allegation  that  such  a  grant  was 
made  is,  therefore,  contradicted  by  the  record. 
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In  addition  to  that,  an  examination  of  the  orig- 
inal papers  will  furnish  occular  demonstration 
that  all  of  them,  from  beginning  to  end,  are  fab- 
ricated. 

If  we  assume  that  the  papers  produced  in  this 
ise  are  genuine  and  authentic,  there  is  still  no 
legal  grant  of  the  land,  because — 

1.  There  is  no  petition  to  the  governor  solic- 
iting the  land  agreeably  to  the  regulations  of 
1828. 

2.  The  marjginal  decree  made  by  Pico  upon 
the  11th  of  June,  1846,  was  not  a  grant,  and 
does  not  profess  to  be  a  grant. 

3.  The  grant  itself,  which  is  dated  July  20, 
1846,  was  after  the  conquest  of  the  country  by 
the  American  arms,  and  when  the  Mexican  au- 
thorities had  been  entirely  displaced  and  ex- 
pelled. 

4.  There  being  no  record  evidence  of  the  grant, 
there  could  be  no  legal  title  in  the  grantee. 

Messrs.  R.  H.  Crillet  and  Stanly  St  Kins* 
for  appellees: 

Facts  Proved  in  the  Record. 

The  signatures  to  the  title  papers  are  proved 
to  be  genuine. 

The  grant  and  steps  taken  to  procure  it  are 
proved. 

Possession  was  not  taken  inunediately,  be- 
lause  of  the  hostility  of  the  Indians  and  the 
onsettled  state  of  the  country. 

Argument. 

1.  No  evidence  can  be  admitted  in  this  court 
in  cases  on  appeal,  which  was  not  offered  and 
admitted  in  tne  court  below. 

2.  No  question  can  be  raised  or  decided  on 
appeal,  which  was  not  raised  below. 

3.  When  an  equitable  title  is  once  vested  un- 
der a  grant  hj  an  officer  having  the  power  to 
make  grants,  it  cannot  be  devested  by  the  gov- 
ernment except  upon  a  legal  denouncement  by 
a  third  person. 

4.  Ck>nditi(ms  subsequent,  if  not  performed, 
do  not  render  a  grant  void  nor  authorize  the 
{government  to  forfeit  the  grantee's  rights  for 
its  own  use. 

5.  By  the  laws,  usages,  and  customs  of  Mex- 
ico, a  grant  is  valid  when  by  its  terms  it  consti- 
tutes a  conveyance,  whether  it  conforms  to  the 
usual  formalities  or  not. 

6.  It  is  to  be  presumed  that  in  making  the 
ffrant  the  governor  performed  his  duty,  and 
those  who  dispute  that  he  did,  must  prove  it. 

7.  The  United  States,  as  the  subsequent 
grantee  of  Mexico,  cannot  deny  the  former  re- 
citals of  the  latter  in  relation  to  those  contained 
in  its  previous  grant  of  the  same  land  to  the 
claimant. 

8.  The  regulations  relating  to  the  formalities 
In  making  the  mLnts  are  directory,  and  not 
mandatory,  and  If  not  strictly  conformed  to,  do 
not  destroy  the  validitv  of  the  grant. 

9.  The  grant  having 'been  made,  in  fact,  June 
11,  1846,  and  the  final  title  papers  ordered,  an 
Bquitable  right  vested  in  the  grantee  which  has 
not  been  devested;  on  the  llth  of  June  the  last 
ftct  had  been  performed  by  the  claimant  which 
tie  could  perform  to  perfect  his  title,  and  the 
governor  nad  made  nis  decree  and  conceded 
irhat  had  been  asked.  Everything  had  been 
lone  but  a  final  act  which  the  ffovernment  was 
28  How.  U.  S.  SooK  16. 


bound  to  perform,  and  this  duty  devolved  upon 
the  Lniled  States  under  the  treaty.  The  cla!im- 
ant*8  ri^rlits  beeame  ve**ted,  and  no  neglect  of 
ofTicials  after  that,  if  there  had  been  any,  could 
deprive  him  of  his  right. 

10.  If  the  paper  dated  July  20,  1846,  at  Los 
Anfjfeles,  is  held  to  be  the  origin  of  the  title, 
such  title  is  valid,  and  in  no  way  affected  by 
the  American  forces  taking  possession  of  Mon- 
terey only  thirteen  days  previous  thereto. 

Monterey  is  on  the  Pacific  coast,  from  one 
hundred  to  two  hundred  miles  southerly  of  San 
Francisco,  and  near  that  distance  southwest  of 
the  grant  in  question,  and  about  four  hundred 
miles  northerly  of  Los  Angeles. 

Under  such  circumstances,  the  acts  of  the 
^lexican  authorities  at  a  distance  from  the 
places  occupied  by  the  American  forces,  and 
at  points  where  they  did  not  attempt  to  control, 
must  be  as  valid  and  effectual  as  at  any  anterior 
period.  The  former  laws  remained  in  force, 
and  these  authorized  the  governor  to  make 
grants.  These  laws  were  not  annulled  and 
others  made  in  their  place;  the  former  officials 
were  not  removed,  nor  others  substituted. 

The  political  branch  of  the  government  hav- 
ing fixed  the  date  of  the  acquisition  of  Califor- 
nia, this  court  cannot  alter  it  or  fix  one  for  it- 
self. That  branch  fixed  the  date  of  the  Amer- 
ican acquisition  on  the  2d  of  February,  1848, 
and  agreed  to  protect  those  who  had  previously 
acquired  rights  under  Mexico,  not  excepting 
those  dated  after  February  7,  1846, 

11.  The  title  of  the  United  States  to  lands  in 
California,  dates,  not  from  the  commencement 
of  hostilities,  but  from  the  date  of  the  treaty 
by  which  we  acquired  them. 

Before  the  war  with  Mexico,  we  had  no  claim 
upon  the  lands  in  California  or  elsewhere. 
When  the  American  fiag  was  raised  at  Mon- 
terey, July  7,  1846,  it  was  not  done  by  order  of 
our  government,  nor  did  those  who  took  pos- 
session know  the  existence  of  the  war  for  more 
than  a  month  afterwards. 

This  court,  in  Fleming  v.  Page,  9  How.  614, 
expressly  declared  that  the  war  was  not  one  of 
conquest. 

This  decision  shows  that  our  rights  in  Cali- 
fornia were  those  of  military  power,  and  that 
the  country  still  belonged  to  Mexico  as  a  part 
of  her  dominions.  The  United  States  have 
never  claimed  it  as  a  conquest,  but  simply  as  a 
purchase.  They  bought  and  paid  for  it,  and 
their  title  dates  with  the  agreement  of  purchase. 
Prior  to  that,  although  they  had  taken  posses- 
sion, the  title  was  in  Mexico. 

The  land  commission  act,  |  11,  makes  no  ex- 
ceptions of  the  grants  made  after  July  7,  1846, 
but  extends  to  all  cases  alike,  except  city  and 
village  lots  held  by  corporations.  This  ex- 
ception (in  I  14)  proves  that  none  was  in- 
tended in  the  general  provisions  of  the  act.  It 
shows  what  was  intended  by  Congress  as  well 
as  by  the  treaty.  The  war  not  having  been 
prosecuted  for  conquest,  the  treaty  provided 
the  purchase,  and  Congress  took  measures  for 
confirming  rights  which  had  not  passed  to  our 
government,  but  remained  with  Mexican  g^ran- 
tees.  Consequently  the  present  grant  must  be 
confirmed,  because  it  was  made  and  completed 
before  the  treaty  under  which  our  government 
claims. 
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uiJS-3M  Skpsxue  Coubx  or  thk  Umist  Stanrn.  Dm.  Tmt, 

Hr.  Jnatlee  Ok^pImII  d«Tivered  the  opinion    Stockton,  under  tlie  tTnlted  States,  there  wft» 

of  tlie  court:  scarcelj  ux  week*.  The  C&Iifomiui  govemnient, 

"^  "  i,  ^  MexicMi  bj  birth,  obtained  k    for  all  practiaU  pnrpoaee,  waa  subverted  bj  the 
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a  parcel  of  land,  known  u  Laa  Calsverag,  con-  In  the  act  of  ConKresa  of  J851   (9  Stat,  at  L. 

taming  eight  aqu&re  leasee,  and  situated  In  G31},  and  the  decifliona  of  this  court,  that  daj 

Tuolumne  countr,  in  California.  is  referred  to  aa  the  epoch  at  which  the  power 

His  testimony  is  an  espcdiente,   existing  in  of  the  governor  of  CaJifomia,  under  the  author- 

the  archivcB,  in  the  custody  of  the  BUrteyor  gon-  ity  of  Stexico,  to  alienate  the  public  domain, 

era],  from  which  it  appears  that  the  claimont  terminated.    Previously  to  that  date,  the  claim- 

E resented,  to  the  juatice  of  the  peace  and  miii-  nnt  did  not  acquire  a  title  to  the  land,  nor  has 

iry  eommnndant  at  New  Helvetia,  a.  petition,  he  acquired  an  equitable  claim  to  it  by  any  act 

representing  that  he  desired  to  obtain  a  grant  done  upon  the  land  in  the  fulfilment  of  the  eol- 

for  the  land  described  in  his  diaeno;  and,  to  es-  onization  policy  of  the  state. 

pedite  his  purpose,  he  requested  a  favorable  re-  Upon  the  lohole  case,  our  opinion  it  that  tit 

port.     One  was  made,  baring  date  the  Ist  of  appellee  hax  not  euelaiiKd  the  validitj/  of  Jku 

May,  1848.    A  similar  representation  was  made  oioim.  and  thai  the  decree  in  hie  favor  mutt  U 

to  the  same  officer    in    the    district  of  Yerba  reverted,  and  hit  petition  ditmiiied. 

Buena,  who  declined  to  act,  because  the  place  

was  not  within  his  jurisdiction.    The  prefect  of 

3S6']  that  'portion  of  the  department  certifies,  WILLIAM  WISEMAN,  Tiff,  in  Err- 
on  the  18th  of  May,  1840,  to  the  capacity  of  the  p_ 
claimant,  and  that  the  land  was  vacant.    The  ACHILUJ  CUIAPPELLA. 
governor,  on  the  11th  of  June,  1848,  made  an 
order  for  the  issue  of  a  titulo  in  form.  <Be«  S.  C.  23  How.  888-880.) 

Here    the    eapediente    Urminates;    but    the  ■hj^o,    tugioient    demand    of   fiayment    of   WW 

claimant  produces   from    his   custody  a  tttulo,  ^ken  the  acccptore  ore  absent — demand  need 

bearing  date  *t  Los  Angeles,  the  20th  July,  1846,  ,  j,g  uersonai— dei/uMid  ol  retidmoe  or  offiee 

To  strengthen  his  case,  he  adduces  tiie  testi-  ^^j^   made— prima   faei«   etiidene^—ahe* 

mony  of  a  witness,  to  the  effect  that  the  witness  usage  govema. 
had  built  a  house  upon  the  land  in  1847,  and 

had  occupied  it  aa  tenant  from  that  date;  that  , Going  several  times  to. «S,o  offlCT  of  the  «ft^tt« 

there  wo?e  people  who  inhabited  and  cultivated  jjj  rdl«''^e".lE^r'i'^WiaTn*o'SJri^  "^ 

the  land  for  the  claimant,  and  that  before  1847  to  answer  the  demand.  Is  ■  aulBclent  demand, 

the  disturbances   in   the   country  hindered  any  Further  Ingmrj  lor  them  was  not  reijulrea  bj 

improvement  or  Bottlement  %mm  each  an  anlflee  the  law  will  prenime  tbst 

This  testimony  is  contradicted  by  a  witness  the;  did  oat  Intend  to  pav  the  bill  on  the  dij 

produced  on  the  part  of  the  United  SUtee,  who  when  It  had  become  due,  and  that  '"'3"  ''>q2l'''2 

testifies  with  pr^sion,  and  seems  to  have  had  l':t''V%^^*S^t"^  '^'°"  *  ""*-*  ""  *» 

every  opportunity  of  aoquiring  exact  informa-        ^  demani'  *"" *"'  ""-'  ""*■  *"  "•■—""•'   •■* 

titm.     He  says  that  he  came  to  reside  in  the    It  will  ba  ai -.-■^-,-  —  .  -  ■ , 

ridnit,  ot  tb.  lud  ta  IMS.  .nd  th.t  Ik.r.  h.d    '"f.ViiiaSt'il  SS Suib.  »«!? . 

been  no  improvement  or  occupation  of  it,  and  ^t  the  acceptor,  aa  that  ma;  be  stated  In  tlH  bill, 

that  the  catUe  seen  upon  the  land  did  not  be-  tot  the  puriKiM  of  demaoaing  payment,   and  to 

long  to  the  claimant;  Uat  he  had  never  heard  ^^^^^  ""  '"'"•  '~  *"*  "^  ""'  *'"  "*  "* 

of  a  claim  by  the  petitioner  until  I8fi3.  Pcesentmeat  let  ptrment  mast  be  made  <m  tbi 

Here  are  grave  objecUons  to  the  allowance  d*Jtb«  bill  tolls  doe;  and  irthae  be  no  one  ready 

rf  this  claim^There^s  a  departure  from  the  SU^^^^^.'-a-^J^fS^tii."-  "  '^"'"^  >-  trs-*-  " 

regular  and  usual  modes  for  securing  lands  un-  i^  the  presentment  of  a  bill  for  paynient,  the  de- 

der  the  ooloniiation  laws.    There  is  some  reason  mand  may  be  made  of  a  merchant  acceptor  at  hi* 

to  believe  that  the   gorwnor   was   not  »t  I^  "'???S«tK°So2rt.''i5Tn  ac'ttSrSdunana  ««mot 

Angele*  at  the  date  of  the  order;  and  there  la  ^  amie  or  the  accentor  la  not  to  be  found  at  Us 

itSilure  to  show,  fa  any  satisfactory  manner,  place   ot  boslnesa  and  has  left  no  one  there  to  mt 

the  presentation  of  the  claim,  in  1863,  to  the  Freeentins  a  bill   under  sucb  clrcumatancee  at 

board   of    eommisa loners.     The   claimant   is   a  the  place  of  bnslnM  of  tte  aweptOT  vrtll  be-prlma 

kinaman  of  the  governor,  and  we  should  expect  (s=le  -Y'S^'da^      It  has  be«i  done  at  a  prop. 

to  3nd  on  the  part  of  the  governor  the  most  ^^^^  notary^'  protected  where  the  protest  was 

exa«t  attention  to  the  laws  prescribing  rules  for  „ade  In  conlotmlly  wltb  the  P""'**  "^  "'  ** 

his  guida,nce    under    such    drcumstancea.     Be  the  place  where  the  bUI  wss  payable, 

sides,  the  [ilulo  bears  date  ol  a  day  when  the  ^^^gved  Feb.  88,  IHSO.      Decided  liar.  It,  18S0. 
conquest   of  upper    California    had  been  com- 

C-    ed  by  the  military  occupation  of  Monterey,  js  ERROR  to  the  Circuit  Court  of  the  United 

oma,  Bodega,  Yerba  Bueua,  and  the  region  X    States  for  the  Eastern  District  of  Louisiana, 

of  the  Sacramento  and  American  rivers,  by  the  xiiis  case  arose  upon  a  petition  filed  in  the 

force*  of  the  United  States.  ^ — - 

The  commandant  in  that  portion  of  the  dc-  Notk.— OerHflcofe  of  notam,   evtOenoa  of  •JJ 

p.rtm«t  .a.  «.id.g .  r,pis  ,..r„t  to  1.™  ss„  sTssi.rsr.'sai "iT'j" 

326*]  California,  leaving  the  country  *to  the  (g  penwlck  v.  Sears,  2  L.  ed.  D.  B.  101. 

control  of  the  United  States.     From  the  cap-  Bunking  Dintonis— see  note,  21  L.  B.  A.  440. 

Z^i  MonLr.,.  o„  0..  7U,  Jul,,  1.46,  liU  tS.  ^^UL'S'  ""  •""""  "  ""■  "*  ' 

surrender  of  Lm  Angeles  and  the  organizutioc  \  notary,  by  accepilns  the  oSce  and  enterlu 

of    a    territorial    govanunent    by    Commodore  upon  the  dlacbarse  of  lb  dntles,  contracU  wttk 


1869. 


Wiseman  ▼.  Chiappella. 
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eoart  below,  bv  the  plaintiff  in  error,  to  recover 
the  amount  of  a  foreign  bill  of  exchange  from 
the  notary  who  had  l^en  employed  to  protest 
it,  and  throu^  whose  negligence,  it  was  al- 
1^^,  the  drawers  were  discharged. 

The  case  having  been  submitted  to  the  court 
by  the  parties,  a  judgment  was  entered  by  the 
court  in  favor  of  tne  defendant  on  two  grounds : 

First.  That  the  protest  was  sufficient. 

Second.  That  the  action  was  prescribed; 
whereupon  the  plaintiff  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  J.  P.  Bciijainin,  for  plaintiff  in  error: 

1.  The  protest  was  insufficient.  Calling  at 
the  office  of  the  acceptors  of  the  bill  and  find- 
ing it  dosed,  is  not  such  due  diligence  as  will 
excuse  the  want  of  presentment  and  demand. 

The  necessity  for  due  diligence  is  not  ques- 
tioned; but  cases  are  cited  in  the  opinion  of 
the  courts  to  show  that  the  action  of  tne  notary 
was  sufficient  to  constitute  due  diligence.  These 
cases  seem  to  us  not  to  warrant  the  inference 
drawn  by  the  court,  but  rather  to  establish  the 
reverse. 

In  the  case  of  The  Vnion  Bank  v.  Fowlkes,  2 
Sneed,  555,  the  court  held  that  want  of  present- 
ment and  demand  was  excused  because  tne  place 
of  business  was  open,  but  no  one  had  been  left 
there  to  answer;  the  court  expressly  stated 
that  if  it  had  been  closed,  fuither  diligence 
would  have  been  necessary. 

In  the  case  of  Bhed  ▼.  Brett,  1  Pick.  413,  the 
court  held  that  plaintiff  must  be  nonsuited  if 
the  demand  at  the  place  of  business  was  not 
proven  to  have  been  made  in  business  hours. 
The  protest  in  the  present  case  does  not  allege 
anr  visit  in  business  hours. 

In  the  case  of  The  Branch  Bank  at  Decatur  v. 
Hedges,  17  Ala.  42^  there  was  actual  present- 
ment and  demand  of  the  book-keeper  of  the  ac- 
ceptors at  tiidr  counting  room. 

In  the  case  of  Broum  v.  Turner,  15  Ala.  832, 
there  was  actual  demand  of  the  agent  of  one 
partner,  both  partners  being  absent. 

In  WatBcn  ▼.  Tetnpleton,  11  La.  Ann.  137, 
the  court  held  that,  as  against  a  partnership, 
the  want  of  demand  was  excused  where  the  bill 
was  presented  at  the  commercial  domidl  with- 
in the  usual  business  hours,  but  reserved  its 


opinion  as  to  cases  where  a  person  does  business 
alone,  and  has  a  dwelling  as  well  as  a  place  of 
busines;*,  which  is  found  closed.  In  support  of 
this  distinction  between  bills  accepted  by  a  firm 
and  those  accepted  by  individuals,  the  court 
cites  Story  on  Promissory  Notes,  |  235;  but 
we  have  sought  in  vain  in  the  authority  re- 
ferred to  and  elsewhere,  for  anything  to  sus- 
tain this  distinction,  which  seems  to  be  quite  a 
novel  doctrine  in  the  law  of  bills  and  notes. 

In  Williams  v.  Bank  of  U.  8,  2  Pet.  96,  and 
the  case  of  Goldsmith  v.  Bland,  therein  dted 
and  approved,  there  was,  in  the  former  case, 
further  inquiry  and  information  received,  that 
the  party  and  his  family  had  left  town  on  a 
visit;  and  in  the  latter,  there  was  no  person  in 
the  counting-house  in  the  ordinary  hours  of 
business;  but  the  counting-room  is  not  stated 
to  have  been  closed,  the  implication  being,  on 
the  contrary,  that  it  was  open. 

The  foregoing  are  all  the  authorities  cited  in 
the  opinion  of  tne  circuit  court,  no  one  of  which 
goes  the  length  required  to  sustain  the  validity 
of  the  protest  now  in  dispute. 

The  authorities,  to  show  its  insufficiency,  are 
very  numerous. 

M'Oruder  v.  Bank  of  Washington,  9  Wheat. 
601 ;  Granite  Bank  v.  Ayres,  16  Pick.  392;  EUi9 
V.  Commercial  Bank  of  Vatohez,  7  How.  Miss. 
294;  Follain  v.  Dupre,  11  Rob.  470;  Collins  ▼• 
Butler,  2  Str.  1087. 

The  rule  as  laid  down  by  all  text  writers  ia 
that,  if  the  acceptors  have  absconded  and  can- 
not be  found,  presentment  and  demand  being 
impossible,  the  want  of  them  is  excused;  but 
even  where  the  acceptor  has  become  bankrupt, 
or  has  removed  to  another  place  within  the 
same  state,  or  is  absent  on  a  journey,  yet,  if  he 
has  a  dwelling,  demand  must  be  made  there, 
in  order  to  hold  the  other  party. 

Story,  Prom.  N.  8§  237,  238;  Story,  Bills, 
8$  851,  352;  Byles,  Bills,  pp.  141,  159;  Chit. 
Bills,  pp.  355,  383. 

The  only  cases  where  want  of  jurisdiction 
and  effort  to  find  a  party  have  been  excused, 
are  those  where  a  place  of  payment  is  desig- 
nated in  the  bill  or  note. 

Hine  v.  Allely,  4  Barn,  k  Ad.  624;  Buxton  T. 
Jones,  1  Man.  k  G.  83. 

.Ifr.  Lonia  Janln,  for  defendant  in  error: 

The  circuit  court  held:    First,  that  the  de- 


tbose  who  employ  him  that  he  will  perform  such 
duty  with  Integrity,  dtligence  and  skill.  Like  other 
ministerial  officers,  he  Is  liable  In  damages  to  any 
person  specially  injured  by  his  omission  to  per- 
lorm  or  by  his  unskilful  performance  of  a  min- 
isterial duty.  Fogarty  ▼.  Fin  lay,  10  Cal.  239 ;  Kin- 
nard  v.  Wilimore,  2  Uelsk.  619 ;  Hover  v.  BarkhofT, 
44  N.  Y.  118 ;  Sawyer  v.  Corse,  17  Gratt.  230. 

The  statute  prescribing  the  powers  and  duties  of 
notaries  generally  declares  their  liability  to  a  pri- 
vate action  for  damages  resulting  from  negligence. 
Kogarty  v.  Finlay,  10  Cal.  239 ;  2  N.  Y.  R.  ST  284, 
I  48. 

Notaries  are  usually  employed  by  bankers  to  pro- 
test bills  of  exchange,  and  it  is  the  well  settled  law 
of  many  of  the  states  that  a  banker  who  employs  a 
competent  notary  Is  not  liable  for  the  notary's  neg- 
lect to  perform  his  duty.  Tlernan  v.  Com.  Bank  of 
Natchez,  7  How.  (Miss.)  648^  7  M.  ft  8.  592 ;  Bowl- 
ing V.  Arthui;  84  Miss.  41 ;  Jackson  ▼.  Union  Bank, 
6  Harr.  ft  J.  146 ;  Bellemlre  v.  Bank  of  United 
Btates,  4  Whart  105 ;  4  Rawle.  384  ;  East  Haddam 
Bank  v.  Scovlll.  12  Coon.  303 :  SUcy  v.  Dane  Coun- 
ty Bank,  12  Wis.  629 ;  Fabens  y.  Mercantile  Bank. 
28  rick.  880 ;  Hyde  y.  Planters*  Bank,  17  La.  560 ; 
F'razler  y.  Gas  Bank,  2  Rob.  296 ;  Baldwin  y.  Bank 
of  La.  1  La.  Ann.  13.  But  see,  contra,  Thompson 
y.  Bank  of  South  Carolina,  8  HilL  (8.  C)  77 ;  Al- 
2SH0W. 


len  y.  Merchants*  Bank.  22  Wend.  216 ;  Ayrault  ▼. 
Pacific  Bank,  47  N.  Y.  570,  7  Am.  Rep.  489. 

Party  cannot  recover  from  a  notary  for  haying 
neglected  to  protest  a  note  legally,  when,  by  hia 
own  laches,  he  has  put  It  oat  of  his  power  to  sub- 
rogate the  notary  to  his  rights  as  they  existed  at 
the  date  of  protest.  Emmerllng  y.  Graham,  14  1^. 
Ann.  389;  Frank*in  y.  Smith,  21  Wend.  624;  Reed 
y.  Darlington,  19  Iowa,  849. 

A  notary  Is  liable  for  loss  occasioned  by  his  neg- 
ligence In  falling  to  discharge  his  duty  in  protest- 
ing and  deliyerlog,  or  mailing  notices  of  protest  as 
required  by  law.     Want  of  diligence  or  skill  on  his 

f»art  must  be  shown.  He  is  not  liable  In  a  matter 
n  which  judicial  construction  was  necessary  to 
enable  him  to  know  what  his  duty  was.  Neal  y. 
Taylor,  9  Bush,  380. 

A  notary  is  not  presumed  to  be  a  lawyer  who  la 
to  revise  or  reverse  the  decision  of  his  employer,  as 
to  the  character  of  a  bill,  and  as  to  whether  It  is 
entitled  to  days  of  grace  or  not.  If,  therefore,  a  bill 
is  delivered  to  him  with  directions  to  make  demand, 
and  prote.ot  upon  the  wrong  day.  a  right  of  action 
does  not  arise  against  him  on  account  of  the  error, 
lie  is  not  guilty  of  negligence  in  proceeding  accord- 
ing to  the  Instructions  of  the  bank  giving  him  the 
draft  to  protest.     Commercial  Bank  of  Ky.  y.  Var- 


num,  49  N.  Y.  268,  7  Hon,  236. 
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mand  was  sufficient;  second,  that  if  it  was  in- 
sufficient, this  action  was  barred  by  the  pre- 
scription of  one  year  under  article  3501  of  the 
Civil  Code  of  Louisiana. 

1.  On  the  first  point,  the  court  cites  Union 
Bank  v.  Fotclkes,  2  Sneed^  655;  Shed  v.  Brett, 
1  Pick.  413 ;  Branch  Bank  at  Decatur  ^.  Hodges, 
17  Ala.  42;  Brown  v.  Turner,  16  Ala.  832;  Bur- 
hank  V.  Beach,  15  Barb.  326. 

The  Louisiana  case  referred  to  by  the  circuit 
court,  but  not  quoted,  is  the  case  of  Watson  v. 
Templeton,  11  La.  Ann.  137. 

Again  in  NotVa  Exr.  v.  Beard,  16  La.  308. 
the  notary  certified  that  "at  the  request  of  the 
holder  of  the  original  draft,  whereof  a  true  copy 
is  on  the  reverse  hereof  written,  I  demanded 
payment  of  said  draft  at  the  counting-house, 
etc."  Tlie  counsel  for  the  defendant  contended 
that  the  protest  should  say  that  the  bill  was 
presented  and  payment  thereof  demanded.  The 
oourt  held  that  this  was  not  necessary,  and 
said :  "we  are  disposed  to  give  such  meaning  to 
terms  used  by  public  officers  as  will  be  under- 
stood by  the  mass  of  mankind." 

"The  act  of  the  legislature  passed  in  1827, 
vests  notaries  with  certain  powers  in  relation  to 
these  matters  and  g^ves  more  authenticity  to 
their  acts  than  to  private  individuals.  They 
are  public  officers  and  the  presumption  of  law 
is  that  they  do  their  duty." 

The  following  English  cases  support  the  same 
doctrine:  Buxton  v.  Jones,  1  Man.  &  G.  80; 
Uine  V.  Allely,  4  B.  &  Ad.  627,  and  24  Eng. 
C.  L.  127.  It  was  shown  that  on  the  day  when 
tiie  bill  became  due  it  was  taken  to  the  place 
ol  payment,  but  the  house  was  shut  up  and  no 
fuither  presentment  could  be  made.  The  court 
held  that  tliere  was  a  presentment.  See,  also, 
Burbridge  v.  Manners,  3  Campb.  193. 

The  counsel  for  the  plaintiff,  indeed,  endeav- 
ors to  distinguish  these  cases  from  the  one  be- 
fore the  oourt,  because  the  number  of  the  ac- 
ceptor's residence  was  there  stated  in  the  face 
of  the  bill.  But  while  the  courts  evidently 
speak  of  well-known  places  where  the  present- 
ment is  to  be  made,  they  lay  no  stress  upon  the 
manner  in    which    they    became  known.     The 

S roper  place  to  present  a  bill  to  a  firm  is  un- 
oubtedJy  their  counting-house;  and  whether 
that  be  known  to  the  notary  by  the  number  of 
the  house  stated  in  the  bill,  or  in  any  other 
positive  manner,  the  reason  of  the  thing  and 
the  conclusion  of  the  thing  must  be  the  same. 
Here  the  notary  knew  the  counting-house  so 
well  and  so  positively  that  he  went  to  it  several 
times. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  action  alleges  that  he  is 
the  holder  and  owner  of  a  certain  bill  of  ex- 
change  for  $2,046.45,  dated  at  Vicksborg,  in 
the  state  of  Mississippi,  May  13th,  1866,  and 

Kgrable  on  the  23d  November,  1866,  which  had 
Bn  drawn  by  John  A.  Durden  and  A.  Dur- 
den  on  William  Langton  &  Co.,  of  New  Orleans, 
and  accepted  l^  them,  payable  to  the  order  of 
374*]  Laneton,  Sears,  a  *Co.  and  by  that  firm 
indorsed  in  olank.  He  further  declares  that  the 
Mil,  when  it  became  due,  was  intrusted  to  the 
defendant,  AchlUe  Chiappella,  a  commissioned 
notary  public  for  the  city  of  New  Orleans,  to 
demand  payment  ol  it  from  the  acoeptors,  and 


to  protest  the  same  for  nonpayment,  should  the 
acceptors  dishonor  it;  and  that  from  his  care- 
lessness in  not  making  a  legal  demand  of  the 
acceptors,  and  from  not  having  expressed  it  in 
the  protest,  that  the  indorsers  of  the  bill  had 
been  discharged  from  their  obligation  to  pay  it, 
by  ^  a  judgment  of  the  circuit  court  of  the 
Umted  States  for  the  southern  district  of  Miss- 
issippi. He  furtlier  alleges  that  the  acceptors, 
payees,  and  indorsers  were  insolvent,  and  that, 
from  the  insufficiency  of  the  demand  for  pay- 
ment to  bind  the  drawers  of  the  bill,  the  defend- 
ant had  become  indebted  to  him  for  its  amount, 
with  interest  at  the  rate  of  five  per  cent  from 
the  day  that  it  became  due,  the  23d  November, 
1865. 

The  defendant  certifies  in  his  notarial  protest 
that  the  bill  had  been  handed  to  him  on  tne  day 
it  was  due;  that  he  went  several  times  to  the 
office  of  the  acceptors  of  it,  in  Gravier  street, 
in  order  to  demand  payment  for  the  same,  and 
he  found  t}ie  doors  closed,  and  "no  person  there 
to  answer  my  demand."  It  also  appeared  that 
one  of  the  firm  b^  M'hich  the  bill  nad  been  ac- 
cepted had  a  residence  in  New  Orleans;  that 
no  demand  for  payment  had  been  made  individ- 
ually upon  him;  and  that  no  further  inquiry 
had  been  made  for  the  acceptors  than  the  re- 
peated calls  which  the  notary  states  he  had  made 
at  their  office. 

We  think,  under  the  circumstances,  that  such 
repeated  calls  at  the  office  of  the  acceptors  was 
a  sufficient  demand;  that  further  inquiry  for 
them  was  not  required  by  the  custom  of  mer- 
chants ;  and  that  the  protest,  extended  as  it  had 
been,  is  in  conformity  with  what  is  now  gener- 
ally considered  to  be  the  established  practice  in 
such  matters  in  England  and  the  United  States. 
We  say,  under  the  circumstances,  for,  as  there 
is  no  fixed  mode  for  making  such  a  demand  in 
all  cases,  each  case  as  it  occurs  must  be  decided 
on  its  own  facts. 

We  have  not  been  able  to  find  a  case,  either 
in  OUT  own  or  in  the  English  reports,  in  whidi 
it  has  been  expressly  ruled  *that  a  mer-  [*375 
chant,  acceptor  of  a  foreign  bill  of  exdiange, 
having  a  notorious  place  of  business,  has  b^ 
permitted  to  close  it  up  during  the  business 
hours  of  the  day,  thus  avoiding  the  obligation 
of  his  acceptance  on  the  dav  of  its  maturity, 
and  then  that  he  was  allowed  to  daim  that  the 
bill  ought  to  have  been  presented  to  him  for 
payment  elsewhere  than  at  his  place  of  business. 
Though  such  conduct  is  not  absconding,  in  the 
legal  sense  of  that  word,  to  avoid  the  payment 
of  creditors,  it  must  appear,  when  unexplained, 
to  be  an  artifioe  inconsistent  with  the  obliga- 
tions of  an  acceptor,  from  which  the  law  will 
presume  that  he  does  not  intend  to  pay  the  bill 
on  the  day  when  it  has  become  due. 

The  plaintiff  in  this  case  does  not  deny  that 
the  office  of  the  acceptors  was  dosed,  as  the 
notary  states  it  to  have  been.  The  only  Hei 
upon  which  he  relies  to  charge  the  deraidant 
with  neglect  is,  that  one  of  the  firm  of  Langton, 
Sears,  £  Co.  resided  in  New  Orleana,  and  that 
it  was  the  duty  of  the  notary  to  have  made  in- 
quiry for  him  at  his  residence.  No  presump- 
tion, under  such  circumstances,  can  be  maoe, 
that  the  acceptors  had  removed  to  another  pUes 
of  business,  or  that  they  were  not  intentionidly 
absent  from  it  on  the  day  that  they  knew  the 
bill  was  payable.    This  case^  then,  must  be  de- 
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termined  on  the  fact  of  the  designed  absence 
of  the  acceptors  on  that  day ;  and  that  inference 
U  strengthened  by  no  one  having  been  left  there 
to  represent  them. 

All  merchants  register  their  acceptances  in  a 
bill  book.  It  cannot  be  presumed  that  they 
will  be  unmindful  of  the  days  when  they  are 
matured.  Should  their  counting-rooms  be  closed 
on  such  days,  the  law  will  presume  that  it  has 
been  done  intentionally^  to  avoid  payment,  and 
on  that  account,  that  further  inquiries  need  not 
be  made  for  them  before  a  protest  can  be  made 
for  nonpayment. 

Cases  can  be  found,  and  many  of  them,  in 
which  further  inquiries  than  a  call  at  a  place  of 
business  of  a  merchant  acceptor  has  been  deemed 
proper,  and  in  which  such  inquiries  not  having 
been  made,  has  been  declared  to  be  a  want  of  due 
diligence  in  making  a  demand  for  pay?nent; 
but  the  rulings  in  such  cases  will  be  found  to 
376*]  have  been  made  on  account  of  *some 
peculiar  facts  in  them  which  do  not  exist  in 
this  case.  And  in  the  same  class  of  cases  it  ha? 
been  ruled  that  the  protest  should  contain  a 
declaration  by  the  notary  that  his  call  to  pre- 
sent a  bill  for  payment  had  been  made  in  the 
business  hours  of  the  day;  but  in  no  case  has 
the  latter  ever  been  presumed  in  favor  of  an 
acceptor,  whose  place  of  business  has  been  so 
closed  that  a  demand  for  payment  could  not  be 
made  there  upon  himself  or  upon  some  one  left 
there  to  attend  to  his  business. 

Lord  Ellenborough  snid,  in  the  case  of  Crosae 
y.  Smith,  1  M.  &  S.  545:  **The  counting-house 
is  a  place  where  all  appointments  respecting 
business  and  all  notices  should  be  addressed; 
and  it  is  the  duty  of  the  merchant  to  take  care 
that  proper  persons  shall  be  in  attendance."  It 
was  also  ruled  in  that  case,  that  a  verbal  mes- 
sage, imparting  the  dishonor  of  a  bill,  sent  to 
the  counting-house  of  the  drawer  during  the 
hours  of  business,  on  two  successive  days,  the 
messenger  knocking  there,  and  making  a  noise 
sufficient  to  he  heard  within,  and  no  one  com- 
ing, was  sufficient  notice. 

In  this  case  the  facts  were,  that  Fea  &  Co. 
had  a  counting-house  at  Hull,  where  they  were 
merchants,  and  one  lived  within  one  mile  and 
the  other  within  ten  miles  of  Hull.  The  Mon- 
day after  Smith  &  Co.  received  the  bill,  their 
clerk  went  to  give  notice,  and  called  at  the  oount- 
ing-house  of  Fea  &  Co.  about  half  after  ten 
o'clock.  He  found  the  outer  door  open;  the 
inner  one  locked.  He  knocked  so  that  he  must 
have  been  heard,  had  anyone  been  there,  waited 
two  or  three  minutes,  and  went  away;  and  on 
his  return  from  the  counting-room  he  saw  Fea 
&  Co.'s  attorney,  and  told  him.  The  next  Mon- 
day he  went  again  at  the  same  hour,  but  with 
no  better  success.  No  written  notice  was  left, 
nor  was  any  notice  sent  to  the  residence  of 
either  of  the  parties.  The  court  took  time  to 
consider,  and  then  held,  without  any  reference 
to  the  clerk  having  called  at  the  counting-house 
two  successive  davs,  that  going  to  the  counting- 
house  at  a  time  it  should  have  been  open  was 
sufficient,  and  that  it  was  not  necessary  to  leave 
a  written  notice,  or  to  send  to  the  residence  of 
either  of  the  parties. 

In  Bancroft  and  Hall,  Holt,  N.  P.  476,  the 
877*]  plaintiff  received  notice  'of  the  bill's 
dishonor  at  Manchester,  24th  May.  The  same 
Aay  he  sent  a  letter  by  a  private  hand  to  his 
£8  How. 


agent  at  Liverpool,  to  give  defendant  notice. 
The  agent  called  at  the  defendant's  counting- 
house  about  6  or  7  P.  M.;  but  the  counting- 
house  was  shut  up,  and  the  defendant  did  not 
receive  notice  of  the  dishonor  of  the  Mil  until 
the  morning  of  the  27th — ^Monday.  Two  points 
were  ruled:  1st.  That  sending  by  a  private 
hand  to  an  agent  to  give  notice  was  sufficient; 
2d.  that  it  was  sufficient  for  the  agent  to  take 
the  ordinary  mode  to  give  notice — the  ordinary 
time  of  shutting  up  was  eight  or  nine.  Where 
the  indorser  of  a  note  shut  up  his  house  in 
town  soon  after  the  note  was  made,  and  before 
it  became  due,  and  retired  to  his  house  in  the 
coimtry,  intending,  however,  only  a  temporary 
residence  in  the  country,  it  was  held  that  a 
notice  left  at  his  house,  by  having  been  put  into 
the  keyhole,  was  sufficient  to  charge  him. 
Stewart  v.  Eden,  2  Caines,  121. 

This  court  held,  in  Williams  v.  Bk.  of  U.  8, 
2  Pet.  06^  that  suilicient  diligence  had  been 
shown  on  the  part  of  the  holder  of  the  note  to 
charge  the  indorser,  under  the  following  cir- 
cumstances: a  notary  public  employed  for  tne 
purpose  called  at  the  nouse  of  an  indorser  of 
a  note,  to  give  him  notice  of  its  dishonor ;  and 
finding  the  house  shut  and  locked,  ascertained 
from  the  nearest  resident  that  the  indorser  and 
his  family  had  left  town  on  a  visit.  He  made 
no  further  inquiry  where  the  indorser  had  y:one, 
or  how  long  he  was  expected  to  be  absent,  and 
made  no  attempt  to  ascertain  whether  he  had 
left  any  person  in  town  to  attend  to  his  busi- 
ness, but  he  left  a  notice  of  the  dishonor  of  the 
note  at  an  adjoining  house  requesting  the  oc- 
cupant to  give  it  to  the  indorser  upon  his  re- 
turn. 

In  making  a  doninnd  for  an  acceptance,  the 
party  ought,  if  in)ssil»l(»,  to  see  the  drawee  per- 
sonally, or  Komo  a;;iMit  appointed  by  him  to  ac- 
cept; and  dilijxent  inquiry  must  be  made  for 
him,  if  he  slmll  not  be  found  at  his  house  or 
place  of  business,  but  a  demand  for  pa\nneiit 
need  not  be  personal,  and  it  will  be  sufficient  if 
it  shall  be  made  at  one  or  the  other  place,  in 
business  hours.    Chitty,  274,  367. 

•It  was  formerly  the  practice,  if  the  [*378 
house  of  the  acceptor  was  shut  up  when  the 
holder  called  there  to  present  the  bill  for  pay- 
ment, and  no  person  was  there  to  represent  him, 
and  it  appeared  that  he  had  removed,  that  the 
holder  was  bound  to  make  efforts  to  find  out  to 
what  place  he  h<ad  removed,  and  there  make  a 
payment.  Such,  however,  is  no  longer  the  prac- 
tice either  in  England  or  the  United  States, 
nor  has  it  been  in  the  United  States  for  many 
years.  It  is  now  sufficient  if  the  bill  shall  be 
taken  to  the  residence  of  the  acceptors,  as  that 
may  be  stated  in  the  bill,  for  the  purpose  of  de- 
manding payment,  and  to  show  that  the  house 
was  shut  up,  and  that  no  one  was  there.  Hine  v. 
Alleltf,  4  B.  &  Ad.  624.  It  has  been  decided  by 
the  supreme  court  in  Tennessee,  that  the  pro- 
test of  a  foreign  bill  of  exchange,  drawn  upon 
a   firm    in    New    Orleans,    with    no    place    of 

Sayinent  designated,  where  it  appeared  that  the 
eputy  of  a  regularly  commissioned  notary  had 
called  several  times  at  the  office  of  the  acceptors 
to  make  demand  of  payment,  but  found  no  one 
there  of  whom  the  demand  could  be  maxle,  was 
sufficient  to  excuse  a  demand,  and  to  fix  the  lia- 
bility of  the  indorsers  to  whom  notice  had  been 
given.    Union  Bank  y.  Fowlkea,  2  &ieed,  555. 
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The  supreme  court  of  Louisiana,  in  WaUon  ▼. 
Templeton,  11  T^.  Ann.  137,  declares  "that  a  de- 
mand made  within  the  usual  hours  of  business, 
at  the  comiiiercial  domicil  of  a  pcurtnership,  for 
the  payment  of  a  note  or  bill  due  by  the  firm, 
is  a  sulficient  presentment;  that  it  was  not  nec- 
essary to  make  a  further  demand  at  the  private 
residences  of  individual  persons.  The  place  of 
business  is  the  domicil  of  the  firm,  and  it  is 
their  duty  to  have  suitable  persons  there  to  re- 
ceive and  answer  all  demanos  of  business  made 
at  that  place."  Going  with  a  promissory  note, 
to  demand  payment,  to  the  place  of  business  of 
the  notary,  in  business  hours,  and  finding  it 
shut,  is  using  due  diligence.  Shed  v.  Brett,  1 
Pick.  413. 

In  the  case  of  The  Branch  Bk.  ai  Decatur  ▼. 
Hodges,  17  Ala.  42,  the  supreme  court  of  Ala- 
bama says :  "The  court  below  excluded  the  pro- 
test for  nonpayment,  because  the  presentment 
is  stated  thereon  to  have  been  made  of  the 
book-keeper  of  the  drawees  in  their  counting- 
room,  they  being  absent.  This  was  erroneous. 
379*]  •The  bill  was  presented  at  the  place  of 
business  of  the  firm,  at  their  counting-room.  If 
they  had  intended  to  pay  the  bill,  it  was  their 
duty  to  have  been  present  on  the  day  of  pay- 
ment, or  have  left  means  for  making  such  pay- 
ment in  charge  of  some  one  authorized  to  make 
it.  The  notary,  finding  them  absent  from  their 
place  of  business,  and  their  book-keeper  there, 
might  well  malce  protest  of  the  dishonor  of  the 
bill  for  nonpayment  upon  presentment  to  and 
refusal  by  him."  When  upon  presentment  for 
acceptance,  the  drawee  does  not  happen  to  be 
found  at  his  house  or  counting-room,  out  is  tem- 
porarily absent,  and  no  one  is  authorized  to  give 
an  answer  whether  the  bill  will  be  accepted  or 
not,  in  such  case  it  would  seem  the  holder  is  not 
bound  to  consider  it  as  a  refusal  to  accept,  but 
he  may  wait  a  reasonable  time  for  the  return 
of  the  drawee.  He  may  present  the  bill  on  the 
next  day,  but  this  delay  is  not  allowable  in  a 
presentment  for  payment.  This  must  be  made 
on  the  day  the  bill  falls  due;  and  if  there  be 
no  one  ready  at  the  place  to  pay  the  bill,  it 
should  be  treated  aa  dishonored,  and  protested. 
Story  on  Bills,  §  250;  Chit,  on  Bills,  9  ed.  400. 
The  supreme  court  of  New  York  has  ruled  that 
where  a  notary's  entry  case  states  that  present- 
ment and  demand  were  made  at  the  maturity  of 
a  bill,  at  the  office  of  C.  A  S.,  the  acceptors,  this 
language  imports  that  the  office  was  their  place 
of  business,  and  it  will  be  presumed  in  favor  of 
the  notary,  that  the  time  in  the  day  was  proper. 
Bwhank,  President  of  Eagle  Bank  of  Roohester, 
V.  Beach,  16  Barb.  326. 

The  preceding  citation  is  in  conformity  with 
what  tie  supreme  court  of  New  York  had 
ruled  thirteen  years  before,  in  the  case  of  The 
Cayuga  Bank  v.  Hunt,  2  Hill,  635.  Its  language 
is  that  where  a  notarial  certificate  of  a 
protest  of  a  bill  of  exchange  stated  a  present- 
ment for  payment  at  the  office  of  an  acceptor, 
on  the  proper  day,  and  that  the  office  was 
dosed,  but  was  silent  as  to  the  hour  of  the  day 
of  doing  the  act,  that  it  was  sufficient,  and 
that  regularity  in  that  particular  should  be  pre- 
sumed. ,  ^     , 

We  infer,  from  all  the  cases  in  our  books, 
notwithstanding  many  of  them  are  contradic- 
tory to  subsequent  decisions,  that  the  practice 
now,  both  in  England  and  the  United  States^ 
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does  *not  require  more  to  be  done,  in  the  r*380 
presentment  of  a  bill  of  exchange  to  an  acceptor 
for  payment,  than  that  the  demand  should  be 
made  of  a  merchant  acceptor  at  his  counting- 
room  or  place  of  business;  and  if  tluit  be 
closed,  so  in  fact  that  a  demand  cannot  be 
made,  or  that  the  acceptor  is  not  to  be  found  at 
his  place  of  business,  and  has  left  no  one  there 
to  pay  it,  that  further  inquiry  for  him  is  not 
necessary,  and  will  be  considered  as  due  dili- 
gence; and  that  presenting  a  bill  under  audi 
circumstances  at  the  place  of  business  of  the 
acceptor  will  be,  prima  facie,  evidence  that  it 
had  been  done  at  a  proper  time  of  the  day.  If 
that  shall  be  denied,  it  must  be  shown  by  evi- 
dmoe. 

But  whatever  may  have  been  the  differences 
between  cases  upon  this  subject,  both  in  Eng- 
land and  the  United  States,  there  has  always 
been  a  requirement  in  both  countries,  and  every- 
where acknowledged  in  the  United  States,  which 
protects  the  defendant  in  this  suit  from  any  re- 
sponsibility to  the  plaintiff.  The  requirement 
is  this :  that  the  protest  was  made  in  this  case 
in  conformity  with  the  practice  and  law  of 
Louisiana,  where  the  bill  was  payable.  Roths- 
child Y.  Ourrie,  1  Ad.  &  El.  43;  11  Sm.  &  M. 
182. 

We  are  aware  of  the  contrariety  of  opinion 
which  prevailed  for  many  years  in  regard 
to'  what  should  be  considered  due  diligence  in 
making  a  presentment  of  a  bill  of  exchange  for 
payment  to  an  acceptor  of  it,  under  such  cir- 
cumstances as  are  certified  to  by  the  notary  in 
this  case.  We  have  carefully  examined  most 
of  them,  from  the  case  of  Cotton  ▼.  Butler,  2 
Strange,  1086,  to  the  year  1856,  and  we  have 
adopted  those  of  later  years  as  our  boat  guide, 
and  as  having  a  better  foundation  in  reason  for 
the  practice  and    tho    commercial    law  of  the 

{>resent  day,  and  becauae  we  think  it  has  most- 
y  prevailed  in  the   United   States    for  thirty 
years. 

As  the  view  which  we  have  taken  of  this  ease 
disposes  of  it  in  favor  of  the  defendant,  we 
shall  not  notice  another  point  made  in  the  ar- 
gument in  his  behalf,  which  was  that  the  plain- 
tiff's right  of  action,  if  he  ever  had  one  af^aiiut 
the  defendant,  was  excluded  by  the  Louisiana 
law  of  prescription. 

We  direct  tne  affirmance  of  the  judgment  of 
the  Cirouii  Court. 


THE  UNITED  STATES,  Appt^ 

V. 

JAMES  MURPHY; 

and 

THE  UNITED  STATES,  Appi^ 

v. 
EMANUEL  PRATT. 

(See  8.  C.  28  How.  476,  477.) 

Sutter's  general  iitl€» 

This  court  has  already  expressed  the  optnien 
upon  the  merits  of  the  general  tiUe  of  Saner  to 
California  lands  In  several  cases,  and  this  case  li 
decided  In  accordance  therewith.  _  ^ 

64  U.Si 
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Bulmitied  Feb.   23,  1860.    Decided   Mar.   J2, 

1860. 

APPEALS  from  the  District  Ck>urt  of  the 
United  States  for  the  Northern  Distriot  of 
Oalifomia. 

These  cases  arose  upon  petitions  filed  before 
the  board  of  land  commissioners  in  California, 
bv  the  appellees,  for  the  confirmation  to  them 
of  claims  to  certain  tracts  of  land. 

The  board  of  land  commissioners  entered  de- 
•crees  confirming  the  claims  in  both  cases. 

The  district  court  of  the  United  States  hav- 
ing affirmed  said  decrees,  <m  appeal,  the  United 
States  took  appeals  to  this  court.  A  further 
statement  appears  in  the  opinion  of  the  court. 

Messrs.  J.  8.  Blaok,  Atty.  Oen.,  and  E.  M. 
Stanton  for  appellants. 

Mr.  A,  Felch  for  Emanuel  Pratt. 

Both  cases  were  submitted  on  the  records 
without  argument  in  this  court. 

Mr.  Justice  CanLpbell  delivered  the  opinion 
id  the  court : 

The  appellees  in  these  suits  were  respectively 
confirmed  in  their  claims  to  land  in  the  valley 
of  the  Sacramento  river. 

Their  applications  were  made  to  Micheltorena 
in  1844;  and  upon  a  reference,  Captain  Sutter 
reported  that  the  land  was  vacant.  Upon  the 
advice  of  the  secretary,  further  action  was  de- 
ferred until  the  governor  could  visit  that  por- 
tion of  the  department,  and  leave  was  siven  to 
the  petitioner  to  occupy  the  land  until  that 
time. 

In  December  of  that  year,  the  "general  title" 
to  Sutter  was  issued,  and  in  1845  or  1846,  after 
•477*]  the  deposition  of  Micheltorena  *a8  gov- 
ernor, Sutter  gave  copies  of  that  title  to  the  pe- 
titioners. In  the  testimony  of  Sutter,  in  the 
ease  of  Pratt,  he  says:  "That  he  applied  for 
the  pap|er  a  few  we&s  before  the  couriers  ar- 
rivea  with  it;  that  duplicates  were  sent  to  him, 
and  that  it  was  designed  as  a  bounty  to  the  sol- 
diers who  had  served  under  him,  for  their  serv- 
ices in  the  war." 

We  have  already  expressed  our  opinion  u]^n 
the  merits  of  this  title  in  several  cases,  durmg 
this  and  the  last  term;  and  it  remains  only  to 
say  that  the  decrees  of  the  District  Court  must 
he  reversed,  and  the  causes  remanded,  with  di- 
tectums  to  the  district  court  to  dismiss  the  pe- 
tition in  each. 


THOMAS  J.  GREEN,  Plff.  in  Err., 

V, 

WILLIAM  CUSTARD. 
(See  a  C  23  How.  484-^87.) 

Buit,  when  removable  from  Texas  court  to  Unit- 
ed States  court. 

By  the  12th  section  of  the  judiciary  act,  a  eitlsen 
of  Massachusetts,  when  sued  by  a  eitiien  of  Texas, 
in  a  state  court  of  Texas,  no  matter  what  the  cause 
of  action  may  be,  provided  It  demand  over  |600, 
may  remove  the  suit  to  the  United  States  district 
court. 

The  exception  of  the  11th  section  coold  have  no 
possible  application  to  the  case. 

Argued  Feb.  29,  1860.    Decided  Mar.  12,  1860. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Texas. 
The  history  of  the  case  and  the  facts  in- 
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volved  suflficiently  appear  in  the  opinion  of  the 
court. 

Mr.  Fred*  P.  Stanton,  for  plaintiff  in  error: 
The  court  below  properly  acquired  jurisdic- 
tion of  the  case  as  made  by  the  original  peti- 
tion, which  alleged  that  Custard  was  a  citizen 
of  Texas,  and  Green,  a  citizen  of  Massachusetts. 
Act  of  1789,  oh.  20,  §  12. 
The  assignee  of  a  judgment  does  not  stand 
up<xi  the  same  footing  as  the  assignee  of  a  note 
or  other  "chose  in  action." 

1  Bouv.  L.  Diet.  227;  BobyshaU  v.  Oppen- 
heimer,  4  Wash.  C.  C.  482;  Bean  v.  BmUh,  2 
Mason,  C.  C.  268,  269. 

When  the  note  was  set  up  in  the  amended  pe- 
tition, neither  Arthur  nor  Green  being  a  citi- 
zen of  Texas,  the  case  then  became  one  over 
which  the  United  States  court  had  no  jurisdic- 
tion. 

Oibson  V.  Cheio,  16  Pet.  315;  Dromgoole  T. 
F.  d  M.  Bank,  2  How.  241. 

The  court  below  was  right  in  dismissing  the 
original  petition  and  refusing  to  take  jurisdic- 
tion of  the  amendments;  but  it  had  no  author- 
ity to  remand  the  case  to  the  state  court;  the 
only  alternative  was  to  dismiss  it  altogether. 

The  right  to  have  his  case  tried  in  the  Fed- 
eral court  in  a  proper  case  for  removal,  is  an 
absolute  legal  right  in  the  party  so  removing  it^ 
Word  V.  A^redondo,  1  Paine's  C.  C.  410| 
Beardsley  v.  Torrey,  4  Wash.  286;  Gibson  v. 
Johnson,  1  Pet.  C  C.  44;  Gordon  v.  Longest. 
16  Pet.  97. 

It  is  only  causes  improperly  removed  which 
will  be  remanded. 

Laws  U.  8.  Courts,  147,  which  quotes  Pollard 
V.  Du^ht,  4  Cranch,  421. 

A  party,  after  the  removal  of  the  oauae^  can- 
not amend  so  as  to  oust  the  jurisdiction  of  the 
Federal  court. 
WHght  V.  WeUs,  1  Pet.  C.  C.  220. 
It  may  not  be  amiss  to  refer  to  the  princi- 
ples controlling  the  practice  of  the  courts  in 
Texas,  in  cases  like  the  present.  While  they 
are  very  liberal  in  allowing  new  causes  of  ac- 
tion to  be  introduced  by  way  of  amendment, 
they  except  cases  where,  in  the  "mean  time," 
between  the  filing  of  the  original  and  amended 
petition,  the  statute  of  limitations  had  run,  or 
some  other  defense  valid  in  law  "had  accrued 
to  the  defendant,  and  which  could  have  been  set 
up  had  the  original  action  been  discontinued,  or 
a  new  one  commenced." 

"The  metter  brought  into  the  bill  by  amend- 
ment, ^ill  not  have  relation  to  the  time  of  fil- 
ing the  original  bill,  but  the  suit  will  so  far  be 
considered  as  pending  from  the  time  of  the 
amendment." 

Henderson  v.  Kissam,  8  Tex.  63;  Pridgin  v. 
Strickland,  8  Tex.  427;  Williams  v.  Randon,  10 
Tex.  74;  Kinney  v.  Lee,  10  Tex.  163. 
.   The  subsequent  promises  alleged  were  a  new 
and  distinct  cause  of  action. 

Coles  V.  Kelsey,  2  Tex.  641 ;  Grayson  v.  7ay- 
lor,  14  Tex.  676;  Bell  v.  Morrison,  1  Pet.  860; 
Van  Keuren  v.  Parmelee,  2  N.  Y.  426. 

Mr.  O.  W.  Paaelud,  for  defendant  in  error, 
made  no  argument  in  this  court. 

Mr.  Justice  Grler  delivered  the  opinion  of 
the  court: 
This  case  originated  in  the  district  court  for 
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Supreme  Court  of  the  United  States. 


Deo.  Itaoc, 


the  county  of  McLennan,  in  the  state  of  Texas, 
where  Custard  had  instituted  his  suit  against 
Green  bj  attachment,  claiming  to  recover  from 
him  the  balance  due  on  a  judgment  entered  on 
a  mortgage  given  b^  Green  to  one  Arthur,  on 
lands  in  California.  Green  appeared,  and 
moved  to  have  his  cause  removed  to  the  district 
court  of  the  United  States,  he  being  a  citizen  of 
Massachusetts,  and  Oistard  a  citizen  of  Texas 
— the  case  coming  clearly  within  the  provisions 
of  the  12th  section  of  the  judiciary  act  of  1789 
(1  Stat,  at  L.  72). 

It  is  probably  because  this  case  originated  in 
a  state  court,  that  the  court  below  permitted 
the  counsel  to  turn  the  case  into  a  written 
wrangle,  instead  of  requiring  them  to  pl^&d  as 
lawyers,  in  a  court  of  common  law.  We  had 
486*]  occasion  already  to  notice  *the  conse- 
quences resulting  from  the  introduction  of  this 
hybrid  system  of  pleading  (so  called)  into  the 
administration  of  justice  in  Texas.  See  Ran- 
don  V.  Toby,  11  How.  517,  and  Bennett  ▼.  But- 
tertcorth,  11  How.  G69,  with  remarks  on  the 
same  in  McFaul  v.  Ramsey,  20  How.  625.  This 
ease  adds  another  to  the  examples  of  the  utter 

Serplexity  and  confusion  of  mind  introduced  in- 
>  the  administration  of  justice,  by  practice  un- 
der such  codes. 

Without  attempting  to  trace  the  devious 
course  of  demurrers,  replications,  amendments, 
etc.,  etc.,  which  disfigure  this  record,  it  may 
suffice  to  say  that  the  plaintiff,  beginning,  after 
some  time,  to  discover  that  he  could  not  recover 
on  his  original  cause  of  action,  among  other 
amendments  set  forth  an  entirely  new  cause  of 
action,  to  wit:  a  note  given  by  Green,  payable 
to  "Arthur  or  order,"  for  $5,000,  without  any 
indorsement  or  assignment  by  Arthur  to  plain- 
tiff, but  which  Custard  alleged  he  had  obtained 
"in  due  course  of  trade." 

After  further  demurrers,  exceptions,  etc,  etc., 
and  after  taking  testimony  in  California,  wholly 
irrelevant  to  any  possible  issue  in  the  case,  the 
record  exhibits  the  following  judgment: 

"And  now  on  this  day  came  the  parties  b^ 
their  attorneys,  and  the  court  being  now  suffi- 
ciently advised  upon  the  questions  submitted, 
is  of  opinion  that  the  judgment,  the  ori^nal 
cause  of  action  in  this  case,  is  not  conclusive — 
in  fact,  is  a  nullity;  but  because  the  parties 
plaintiff  have  amended  their  petition  herein, 
setting  forth  the  note  the  base  of  said  judg- 
ment, and  as  it  has  become  a  part  of  the  plead- 
ings in  this  case,  and  the  court  being  of  the 
opinion  th&t,  upon  the  note,  the  court  is  de- 
barred from  entertaining  the  case  further  in 
this  court,  for  want  of  jurisdiction,  it  is  there- 
fore considered  by  the  court  that  the  cause 
ought  to  be  remanded.  It  is,  therefore,  ordered 
and  decreed  that  this  case,  with  all  the  papers 
belonging  to  the  same,  be,  and  is  hereby  remand- 
ed to  the  district  court  of  McLennan  county  for 
further  action." 

So  far  as  this  judgment  treats  the  original 
oause  of  action  "as  a  nullity,"  it  oould  not  be 
objected  to;  and  perhaps  the  same  remark 
might  have  equally  applied  to  the  amended  por- 
487*]  tion.  *But  tne  conclusion,  that  the 
court  had  no  jurisdiction  to  proceed  further, 
and  the  order  to  remand  the  case  to  the  state 
oourt  to  try  the  other  half  of  it,  is  a  clear  mis- 
take, for  which  the  judgment  must  be  reversed. 

If  Green  had  been  a  citicen  of  TezaSy  and 
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Custard  had  claimed  a  riffht)  as  indorsee  of  a 
citizen  of  Texas,  to  bring  his  suit  in  the  courts 
of  the  United  States,  beoiuse  he  (Custard)  was 
a  citizen  of  another  state,  the  case  would  have 
occurred  which  is  in  the  proviso  to  the  11th  sec- 
tion of  the  act  which  restrains  the  jurisdiction 
of  the  court.  But  the  United  States  court  had 
jurisdiction  of  this  case,  by  virtue  of  the  12th 
section.  It  is  a  right  mainly  conferred  on 
Green,  a  citizen  of  Massachusetts,  when  sued  by 
a  citizen  of  Texas,  in  a  state  court  of  Texas,  no 
matter  what  the  cause  of  action  may  be,  provid- 
ed it  demand  over  $500.  The  exception  of  the 
nth  section  oould  have  no  possible  application 
to  the  case. 

Let  the  judgment  he  reversed,  and  the  case  re- 
manded for  further  proceedings. 


JOHN  YONTZ,  Administrator  of  JoM  Ddora 
Pacheco,  Deceased,  Appt., 

V. 

THE  UNITED  STATEa 

(Bee  a  C  S8  How.  495-499.) 

In  Spanish  olaims,  the  petition  and  ooneession 
must  he  oonstrued  together. 

In  cases  coming  up  bj  appeal  from  the  district 
courts  of  Missouri  and  Florida,  which  adjudicated 
Spanish  claims  under  the  act  of  1824,  the  petition 
to  the  governor  for  land  and  his  concession  most 
be  taken  as  one  act.  The  decree  usually  proceeded 
on  the  petition,  which  described  the  land  as  re* 
spected  locality  and  quantity. 

Where  the  grant  refers  to  the  previous  stepi 
(including  the  petition,  asking  for  only  two 
leagues),  and  carries  them  along  with  the  grant, 
the  decree  of  the  district  court,  restricting  tli* 
quantity  to  two  square  leagues,  must  bs  aflrmed. 

Argued  Mar.  1, 1860.    Decided  Mar.  It,  1860. 

APPEAL  from  the  District  Court  of  t^e  Unit- 
ed States  for  the  Northern  District  oi  Cali- 
fornia. 

This  case  arose  upon  a  petition  illed  before 
the  board  of  land  ccmimissioners  in  Califomit, 
by  Jose  Dolores  Pacheco,  for  the  eonfirmation 
to  him  of  a  claim  to  a  certain  tract  of  land. 
The  board  of  land  commissioners  entered  a  de- 
cree against  the  validity  of  the  daim.  The  dis- 
trict court  on  appeal  reversed  this  decree,  and 
entered  a  decree  in  favor  of  the  claimant  to  the 
extent  of  two  square  leagues,  if  such  quantity 
be  contained  within  the  boundaries  claimed,  or 
for  so  much  thereof  as  shall  be  therein  con- 
tained; whereupon  the  administrator  of  the 
claimant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  V.  E.  Howard*  WUllAaa  O.  JoBei» 
and  E.  I*.  Goold,  for  appellant: 

In  the  construction  of  grants,  well  ascer- 
tained natural  or  artificial  boundaries  are  to 
prevail  over  course,  distance  and  Quantity. 

Lessee  of  Nelson  v.  Hall,  1  MoLean,  518; 
Mayhew  v.  Norton,  17  Pick.  367;  Frost  ▼. 
ISpaulding,  10  Pick.  446;  Massengill  y.  Boylet, 
4  Humph.  205 ;  Newman  v.  Foster,  8  How.  Misi' 

383. 
It  ii  vniversally  admitted,  that  of  all  the  de- 

6411.1* 
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■eriptioni  In  &  de«d,  qiiuiUfy  is  Uie  I«kat  re-  me«iured  kceording  to  tile  'ordinanw  to  [*40T 

liable  and  tbe  laat  to  be  resorted  to.  mark  boundariea ;  the  turplus  to  remain  for  ths 

lAttUfield  r.  lAttlefield,  28  Me.  ISO.  n»tion,  for  its  uees." 

"Id  the  construction  ol  grants,  it  ia  k  well-  Pacheco  petitioned  Governor  Figueroa  lor  two 
■ettled  rule  that  courae,  and  distance,  and  quan-  leagues  ot  land,  in  June,  1834,  lying  within 
tity  must  yield  to  natural  or  artificial  monu-  the  boundaries  set  forth  in  the  foregoing  de- 
ments or  objects;  that  where  these  monuments  scription  and  plan.  He  then  failed  to  linve  bis 
or  objects  nri?  known,  certain,  and  unquestion-  petition  farorably  considered  by  the  governor, 
able,  and  neither  course,  distance,  nor  qusJitity  because  opposition  was  made  by  the  mission  ol 
correspond  with  them,  the  monuments,  natural  San  Jose. 

or  artillcial,  shall  prevail,  and  courses  must  be  On    the    30th   of    November,    1837,    Pacheco 

varied  and  distance  lengthened  or  abridged,  in  again   petitioned   Governor   Alvamdo   to   giant 

order  to  harmonize  them."  him  the  same  land;  he  says:   "At  this  time  I 

Stirget  T.  lAttle,  5  Smedes  &  M.  332;  Camp-  conflne  tbe  application  for  two  leagues,  mora 

bell  V.  Clark,  8  Mo,  563;  Hough  v.  Born,  4  Dev.  or  leas,  according  to  the  boundaries  of  said  mis- 

A  B.  231;  Bare  v.  Barrit,  14  Ohio,  536;  Pemam  sion  of  San  Jose  to  the  south;  tlie  plan  of  whidi 

T.   Wearf,  S  Mass.   132;  Preston  v.  Bowmar,  Z  I  inclose  herein  again."     The  governor  referred 

Bibb,   495;    Folger   v.   Milchell,   3   Pick.   401;  this  second  petition  to  the  Council  of  San  Jose, 

Ifoire  V.  Bans,  2  Mori.  382.  and  they  reported  the  land  to  be  vacant,  and 

It  is,  at  least,  but  a  mere  question  of  inten-  that  it  could  be  adjudicated   for  co]oni/.ation. 

tion.     Certainly  Fncheco  inirnded  to  get  that  On  this  report  the  governor  made  the  grant. 

place,  and  the  governor  intended  to  bestow  it  It  was  confirmed  by  the  departmental  aescnibly, 

upon  him;   for  the  governor  knew  all  that  it  May  12th,  1840,  with  directions,  "that  the  («• 

was  important  for  him  to  know  touching  the  pediente  be  returned  to  his  excellency  the  gOT- 

quantity,    viz. :    that   it   wa«   not   over    eleven  ernor,  for  the  proper  ends."     No  final  document 

leagues,  and  be,  therefore,  said  nothing  as  to  in  consummation  of  a  perfect  title  issued  to  tba 

quantity  when  he  made  the  grant.     The  inten-  grantee;  nor  was  judicial  possession  given  of  tbe 

tion  of  Pacheco  is  abundantly  made  mBnifest  by  land,  and  in  this  unsurveyed  condition  the  claim 

tbe  fact  that  for  thirty  years  he  has  occupied  stood  when  the  United  States  acquired  tbe  coun- 

and  cultivated  the  whole  of  it — acts  of  interpre-  try. 

tation  both  prior  and  subsequent  to  the  date  ot  If  we  are  bound  to  take  the  last  paper  issued 

ttie  grant.  by  the  governor  as  concluding  all  reference  to 

"Where  the  intention  is  doubtful,  tbe  man-  preceding  steps  in  the  progress  of  obtaining  a 

B«r  in  which  the  contrnct  lias  been  executed  by  complete  title,  then  u-e  find  the  grant  inconsis- 

both  or  one  of  the  parlies,  furnishes  a  rule  of  tent  on  its  face.     The  argument  urged  on  our 

interpretation."  consideration  is  that  there  are  sppcifie  bound- 

UiUikin   v.    MinnU,    12    La.   648;    Wellt   v.  arjes  given  as  to  the  extent  of  the  land  granted, 

Complon,  3  Rob.  171 ;   Fnrrar  v.  Rtnely,  8  La.  so  that  it  is  clearly  a  grant  of  all  the  lend  with- 

Aon.  Alb;  D'Aquin  v,  Barbour,  4  La.  Ann.  441.  in   these   prescribed    limits.     In   contravention 

Mettra.  J.  8.  Black,  Alia.  Gen.,  and  E.  M.  of   this   assumption,    the   clause   above   recited 

■tent*B  for  appellees.  directs  that  tbe  officer  giving  judicial  posses- 
sion shall  cause  the  Innd  to  be  measured,  accord- 

>r      T    1.      «  ..          J  11        i  .1.         >  .         ,  ing  to  the  ordinance,  and  to  mark  boundaries; 

Mr.  Jnstioa  C«tro»  delivered  the  opinion  of  "t^g  surplus  to  remain  for  the  nation,  for  ita 

tbe  court!  uses."     If  it  be  true  that  the  bounda'ries  are 

Yontz  pTOseeutea  tiiis  appeal  as  adminiitra-  conclusively  defined  in  the  giant,  then  no  sur- 

tor  of  Josa  Dolores  Fooheco,  who  died  pending  plus  oould  bo  thrown  off  by  the  survey.     But  if 

the  suit  below.  two  leagues  are  to  be  surveyed  within  tie  larger 

There  is  no  controTeny  in  relation  to  the  va-  limits,  then  the  danse  is  consistent. 

lidity   of  the  grant,  but  only  as  respects   the  In  the  nert  place,  it  is  insisted  that  the  clause 

quantity  conHnned  by  the  district  court,  being  is  a  condition,  'usual  in  all  these  grants,  [*498 

two  square  leagues.     Tbe  claimant  insists  that  and  amount*  to  little  more  than  a  mere  formali- 

be  is  entitled  to  a  survey  and  patent  from  the  ty.     Ascribing  to  the  clause  usually  declaring 

United  States  corresponding  to  the  out-bound-  quantity  only  this  degree  ol  credence,  then  we 

■ries  embraced  in  his  diseno,  and  the  descrip-  are  thrown  on  the  recitals  ot  the  grant,  and 

tion  given  of  the  ran«ho  in  the  governor's  grant,  bound  to  look  behind  it,  to  the  incipient  steps, 

which  recites:    "Whereas  citizen  Jose  Dolores  ""^  ^  '>*'^"  *■*'«  papers  referred  to,  and  from 

Pacheco  has  sought  to  obtain  lor  his  personal  •"  ^'^^'^  ^  ascertain  how  much  land  was  In- 

benefit  and  that  of  his  family  the  place  lying  be-  ^"'^^  *"  fw  «>n'*aeo-    ^  , 

tw.cn  the  'creek  or  ravine'  of  La  Tasajera  and  ^he  e^aimanU  come  before  us.  pres<.T,t.ng  an 

the  place  of  'San  Ramon'  bounded  by  the  house  f?"'*?'  i*"'"  ^'*'«  "f  **>"»  completed   hecnuse 

of  the  «ime  place  of  San  Ramon  down  to  the  *^  '*!if  '"'V,';"T     "^  '"^^l^'  ^"^  """f^ 

■dead  trees-   (^los  secos),  and  from  this  point,  ^Tem    ^^^ptZ^'.  r^   .L  aT^V^  '* 

.  1  ■__  I tu    IT  1      II     iL.  n.-_u  v-iij  ,>    „  **t.  KtW;  aoaa  {"aoneco  a  Vote,  now  decided. 

taking  by  the   Tular,'  to  the  T.«h  h.ll'  (Wa  y,^  ,^  ^,^  „  ^^  ^^^^      ;^j^^^  ^1^^      ^  , 

Alta)   along  the  creek  or  ravme  of  said  Tasa-  „t  claimants  sre;  and  tl.  &  this,  it  is  proper 

^''■,*"j  ^"^.■'^'^*1'',"^"J"T''  ?'"'  "to  look  at  all  tbe  several  parU  and  ceremon^ 

the   land   of   citizen   Bartolo  Pacheco."     After  necessary  to  complete  the  title,  and  to  take  them 

which   the  conditional  clause  follows,  to  wit;  t<^thar  as  one  act"     Landw  v.  Bronl,  10  How. 

"The  tract  ot  which  grant  is  made  is  of  the  ei-  372. 

tent  mentioned  in  the  plan,  which  goes  with  the  This  oourt  has  uniformly  held,  in  coses  com- 

«*nnlien(s,  with  its  respective  boundaries.    The  ing  up  by  appeal   from  the  district  courts  ol 

officer  giving  ttu  potsession  ohall  eause  it  to  be  Wssouri  and  Florida,  which  adjudiofttad  Snxn- 


4H,  SOO;  14-2B  Bupbeuk  Coubt  or  TBK  Uniitd  States. 


luiuillT  proceeded — .    ^ ,    _.     ,..,. 

ribed  tne  luid  as  respected  locality  and  quan-        A  reference 


tit;,     Thia  was  neceasariij  eo,  aa  the  conceaaion  justice  of  the  pueblo,  who  called  Larioa  befon 

waa  often  a  mere  grant  of  the  request,  without  him,  and  an  agreement  waa  than  made  betwe« 

«ther  description  tnan  the  petition  contained,  the  parties  in  reference  to  the  divi«ioa  line. 

Asd  tbis  IS  manifeatlj  one  of  the  rules  of  de-  *Tbia  report  waj  returned  to  the  gov-  ['500 

cision    governing   the   tribunals    In    California,  emor,  who  directed  that  a  title  should  ieaue  to 

preserl^  b;  tne   11th  section  of  the  act  ol  the  applicant,  and  that  the  eipeiients  be  remit- 

March  3d,  IBGl    (6  Stat,  at  L.  S81).     In  this  ted  to  the  departmeotaJ  Junta,  for  its  appronL 


leaeuea),  and  carries  them  along  with  the  grant,    oonditions,  it  is  confined  to  a  single  league  in 

From  all  the  acts,  taken  together,  it  Is  moni-    quantitj. 
test  that  the  decree  of  the  olstriot  eourt,  re-        Subsequently  to  this,  Berreyssa  complained 


must  be  affirmed,  if  so  much  land  is  found  with-  his  petitions  had  been  for  two  leagues,  ■ 

fal  the  out-boundaries  of  the  tract  of  eountry  he  had  returned  the  erant,  to  hare  it  oorreoted. 

•et  forth  in  the  grant  and  ditmo;  otiierwise.  The  goremor  directed  the  proper  inquiriea,  and 

the  leas  quantity.  the  result  was  to  concede  tbe  prayer  of  the  peti' 
ttcoer;  but  for  some  reason  the  grant  dia  iwt 

-^-^  issoe. 

The  board  td  eommlssloners  oonfinned  tlu 

400*]  *THB  UNITKD  8TATB8,  Appt^  daim  of  the  petitioners  for  one  sqnue  leagaei 

ft  and  this  decree  was  eonflrmed  by  the  district 

IHS  WIDOW  Aim  Hunts  of  Joaa  E.  Ber-  eourt  on  appeal,  and  it  ordered  uie  land  to  ba 

r^eaa,  Deowsed.  located,  aooording  to  the  description  and  withis 

,m     ..«,..  ^       .lu.  .— .  *^*  boundaries  set  out  in  tb%  iH'iginal  grant, 

{Bee  B.  a  28  HOW.  4M,  600.)  ^^  delineated  in  the  map  contain^  in  tbe  ei- 

TUt  eourt  loill  not  direet  aa  to  loootton  of  grtrnt  pectiante,  to  both  of  which  reierenoe  is  mads  f«r 

be/ore  t\«  eourt  b«Iou  act*  upon  it.  a  more  particular  description.     The  genuinene> 

_.  _   ,.    _    ,      .  .^,          .      .  .1   ^,  of  this  grant  and  the  fulfillment  of  the  oondi- 

Wnerg  the  BenaUieDeH  or  tbls  irant  and  the  fnl-    n .„  *.,ii t„i,i!.i,~i j  *i. lu:. i 

lUlment  ol  the  eondltlcmi  ar.  fnllj  esubllrted,  and  "<"«», "«  "iHj  eatabliahed,  and  the  vaiidi^  d 

the  TBlidltT  CQ  tbe  claim   li  aDqueaUaaable,  and  the  claim  la  unquestionable, 

where  no  gnestlon  was  decldwl  In  the  court  below  The  appellees  have  requested  the  eoort  to  ein 

uiMn  the  location  ot  the  1d»  of  the  tract.  It  would  j„.*,„_tl™  ,,.i.t.:„„  •■„  ti.^  i,™,»j™Vt;4  .  5™ 

ba  Irreanlar  for  thU  eonrt  to  asmioe  thst  the  action  mstruotions  relaUve  to  the  locsUon  and  surv^ 

«(  that  court  will  not  conlorm  to  the  eeubUshed  ol  this  grant,  similar  to  those  found  la  tbe  east 

rales  on  Ue  sobject.                                             of  Tfco  Onitad  Btatei  v.  Fotmtt,  20  How,  411. 

As  the  decree  ol  the  district  court  has  not  been    ti„»  _« .t!~_ ,i !j~j  i_  ti. _i  l.i_ 

called  in  question  br  the  apiMlIeea.  should  onr  dU-  B"  "O  question  was  decided  in  the  court  bdo* 
Benlt;  arise  In  the  location  of  tbe  srant.  It  will  be  upon  tbe  location  of  tbe  lines  of  the  traot,  and 
«np«t«nt  'ot  the  appellees  to  Inxoke  the  aid  of  it  would  be  irregular  for  this  eourt  to  asauma 
tut  court.  ^Ij^^  ^^  action  of  that  eourt  will  not  eonfom 
J.Tffu^  F«b.  t8,  1860.  Deoided  Mar.  IB,  1860.  to  the  established  rules  on  the  subjeet.  The  df 
■-■  '        t  has  not  been  o  ■■■  ■ 


eree  ot  tbe  diatriet  court  has  not  been  sailed  is 


X'^irirJ'T  .K    „^f  ^*Sr.  <P.^VS,r  q"""-™  ty  the  appelleea;  and  afaoold  any  diffl- 

A  ed  SUtes  for  the  Northern  District  of  CWi-  Julty  arise'in  the  lotion  of  the  grant,  it^  bt 

'    _  OMnHtMit  for  the  apDelleM  to  lnYalM  O*  aid 

m.  bUtory  ot  th.  ««,  ..J  .  -tjU"".!  <J  TSZ^         "^ 

the  facts  appear  m  the  opinion  of  the  court.  n«n.  ^Mrui 

Jf  «!«■*.  I.E.  BUek,  Itty.  Qm.,  and  E.  M.  '««^*W*™«»- 
St»toM  for  appellants. 

Mr.  E.  1..  Ooold  for  appellees.  — 
rered  the  opinion 

AHDREW  LAWRENCE,  Affl^ 

, ,  HIRAM  A,  TUCKEE. 

known  by  the  name  of  San  Vioente,  and  being  a 

part  of  the  Catiada  de  loa  CapitancillOB,  oon-  ._      _    _    „  _        ..  „ 

iaining  one  square  loigiM,  and  adjoining  the  (Bee  8.  C  28  How.  14-28.) 
lands  ot  Justo  Lartoa. 

nioy  are  the  widow  and  heirs  at  law  ot  Jose  Uortgaft  as  MOurity  for  future  odnmew-MW 

E.  Berroyesa,  who  bewme  poasMsed  of  the  land  por(»w»— «ir»o«o«  in  stolinf  indebtedMSi. 


L  Befroyesa,  who  beoame  possessed  of  the  land 
I  1834,  under  the  authority  of  the  gorernor, 
igueroa,  and  occupied  it,  with  his  fandly,  until 


Figueroa,  and  occupied  it,  with  his  fuiSly,  until        Uortme  to  aseore  tatur*  adrancee  ti*  flra,  mb 


that  year  he  presented  t,  petition  to    ■tand  a*  ■ecnrlty  for  adrances  made  after  On  •* 
■  -       -'         ■     ■ '  mlMlnn  of  new  iHirtners  Into  the  flrm. 

tgage  boos  flde  made,  may  be  fOr  (Unl* 


the  governor,  representing  these  facts',  and  com-    ■°^°''._?L°™.P?r*^«,7  J?"?**"?™^ 


—     —J-.. -~r . NOTE. — Koriffaof  for  fulura  odvonoes,  UU 

there  mi|^t  be  granted  to  hira  two  sifios,  from    "*J!!',?5' r'"*'^.  ^  .         _„  . 

tts  houiS  oi  L^os  to  the  Matadera,  with  aU    ^^^^^S'S  ™Ytl^£?*S.K.'^"  UoS^l 


t  and  lUblllim. 

It,  apon  iDVMtlEmtlon,  tht  real  traDUetlon  ■ball 
appear  to  be  fair,  tlie  variance  between  the  alleged 
■odebtednetB  and  tbe  advaniM  whtrh  were   to  be 
OUide  afterwards,  Elves  do  additional  equltr- 
jir;u«ii  Feb.  i9,  1360.     Deddod  Uar.  19,  1860. 

APPEAL  bom  the  Circuit  Court  of  the  Unit- 
ed SUtea  for  the  Northern  Diatriot  of  Dl- 
inoia. 

The  bill  in  thia  caae  ma  filed  in  the  court 
below,  by  the  appellant,  to  redeem  the  furniture 
of  a  hotel  in  the  dty  of  Chicago,  upon  which 
the  appellee  had  a  mortgage. 

ITie  court  entered  a  decree  allowing  redemp- 
tion upon  payment  of  tfl,BS9.56. 

He  oontplainant,  iniiatin^  that  nothing  was 
due  upon  the  mortgage,  or,  if  anytliiiif,  a  much 
leea  aum.  took  an  appeal  to  this  court. 

A  further  statement  ol  the  caw  appears  in  the 
pinion  of  the  court. 

Mr.  B.  B.  Cortl*,  for  appellant: 

The  question  ia,  aa  against  the  complainant, 
a  bona  fide  purchaaer  for  a  valuable  conaidera- 
tfon,  with  notice  only  of  what  appears  of  record. 
For  what  amount  does  the  recorded  mortgige  to 
^eker  atand  as  tecurityt 

I,  H.  A.  Tucker,  individually,  cannot  set  up 
tUa  iiot«  against  a  subsequent  Lnoumbrance,  aa 
Intended  to  cover  future  advances. 

It  U  true  that  a  mortgage  may  be  taken  to 
Mcure  future  adrancee ;  ana  perhaps,  where  no 
fraud  is  intended,  a  not«  for  a  aum  of  monejr 
may  be  given  in  consideration  of  aueh  expected 
advanees.  But  this  mortgage,  in  effect,  aaaerta 
that  the  note  is  not  to  stand  for  future  ad- 
nmees.  For  It  makes  a  speciSo  and  distinct 
provision  for  future  advances,  and  eipressly  and 
«early  distinguishes  between  them  and  the  note, 
which  Is  In  so  many  words  declared  not  to  have 
heen  given  for  future  advances,  but  fOr  that 
aaiount  of  money  already  due. 

If  H.  A.  Tudcer,  individually,  had  act^ially 
Bade  advances  lubsequent  to  the  mortgage,  he 
«oald  not  have  a  lien  by  virtne  of  It,  to  aeoare 


tradict  the  eipreas  and  clear  touia  of  the  deed, 
which  limits  the  future  advance!  to  that  sum. 

But  he  has  advanced  nothing.  And  the  ques- 
tion ia  whether  a  mortgage  to  one  partner,  pur- 
fiorting  to  secure  a  debt  due  to  him,  individual' 
y,  can,  as  against  a  bona  fide  purchaser,  with- 
out notice  of  any  parol  understanding  between 
mortgagor  and  mortgagee,  be  set  up  as  a  secur- 
ity for  advancea  made  oy  the  firm,  of  which  he 
ia  a  member. 

II,  The  mortgage  eipressly  declaring  that  It 
was  to  stand  as  security  for  future  advances 
only  to  the  extent  of  (6,000,  it  cannot  stand  as 
security  for  any  great^  amount  of  such  ad- 
vanoea  aa  against  a  junior  Incumbrancer,  who 
has  no  notice  of  any  parol  agreement  between 
the  mortgagor  and  mortgagee,  that  it  shall 
atand  as  security  for  a  greater  sum. 

m.  Upon  the  (ace  of  the  mortgage  and  the 
whole  evidence,  It  la  not  made  out  with  the 
requiaite  certainty,  that  here  was  an  original 
agreement  between  the  mortgagors  and  mortga- 
gees that  the  $G,SOO  note  should  stand  as  a  con- 
tinuing security  for  all  future  advances;  and 
when  advances  to  that  amount  had  been  made 
and  repaid,  that  part  of  the  security,  if  ever 
applicable  to  advances,  was  extinguished. 

T^oott  v.  King,  6  N.  Y.  147. 

IV.  This  mortgage  to  H.  A.  Tucker,  to  sernira 
future  advances  hy  the  firm  of  H.  A.  Tucker  ft 
Co.,  cannot  stand  as  security  for  advances  made 
after  the  admission  of  new  partnem  into  the 
firm.  A  junior  incumbrancer  is  nfTected  only 
by  the  predee  terms  of  the  mortgage  itself, 
which  provides  only  for  advances  to  be  made 
by  the  then  firm  of  H.  A.  Tucker  t  Co.  Either 
the  admission  or  retirement  of  a  partner  puts 
an  end  to  the  right  to  make  further  advances 
upon  the  credit  of  the  security  as  against  the 

Junior  Incumbrancer,  and  if  the  amount  due  at 
he  time  of  such  change  of  the  firm  is  after- 
wards balanced  by  payments  on  aceoimt,  ootb- 
Ing  remalna  due  on  the  mortgage. 


wbleb  It  la  made  to  •ecnre,  there  la  no  Implteattoe 
af  BDj  iDtentloD  to  secure  an;  father  debt.  Jsr- 
vla  V.  Bosera,  IS  Mais.  S89 ;  James  v.  Johnson,  8 
JabnB.  CE.  Sl9;  Odell  v.  Montrose  fl  Hon,  IIB ; 
Stoddard  v.  Hart.  ZS  N.  Y.  BSe. 

An  eqallable  loortgsse  bj  deposit  of  deeds  may 
be  extended  beyond   the  original   purpoea  br   Im- 

Stleatlon  or  parol.  KensloKton,  »  parte,  2  vea.  & 
:.  10,  2  Bose.  ISS. 

A  mortisBs  to  aecnre  fntnra  advances  will  not 
operate  as  a  aecarltv  for  coats  sobeeoneDtlj  In- 
nirrrd.  8baw  v.  Neale,  6  H.  L.  Caa.  SSf.  4  Jar.  N. 
B.  Mn,  ST  L.  J.  Ch.  «4«. 


session   of  the  deeds  b 


a  a  further  egnltable  mortgage ;  and  pos- 
Df  the  deeds  bj  the   first  mortEaBce  Is  a 
poasesaloD  bv  Cbe  second.     Factor  v.  Pbllpott.  12 
Price,   197. 

«  1*  a  mortgage  for  present  and  tntare 

I  a  sabsequent  mortgage  of  the  same 

description,    further    adTsncea   made   b;    the  prior 
1 _.i.fc    — 1< —   _*   4.1. ,  subsequent   mort- 


Q  contemplated 


allowed  to  atand  as  security  for  furtber  advances. 
•ran  thoogb  tbe  terms  of  redemption  contei — '-*' 
wben  conveyance   was  made  did  not  psov 
tfaem ;   bnt  where   the   lowtgacs  recites  tl 
«3How. 


advances  and  a  sabsen 
description,    fur  " 
mortgagee,   wltl 

_,    ._.  ,_6sequent  mortgagee.     Holt  v,  Sop^ 

A,  S  De  a.  &  ].  ITT.  4  Jar.  N.  8.  1110.  28  L 

J.  Ch.  41. 

Wbere  It  Is  part  of  the  contract  onder  which  the 
mortgage  Is  made,  that  the  advances  shall  be  made 
at  certain    Qxed   periods,   and    that  the  mortgagor 

_._..  . I.. ..  __y  Interest  upon  Oiem, 

e  fixed  at  the  date 
the  mortgage  will 
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Sank  vf  SootUind  t.  ChTiitie,  8  Clark  A  F. 
tU;  Spitra  t.  Houtton,  4  Bligh,  N.  S.  515; 
Pemberton  t.  Oakm,  4  Rum.  154;  Cremer  v. 
Bigginton,  1  Mas.  323;  Simton  t.  Cooke,  1 
Bing.  441,  452. 

Without  an  agreement  by  the  tnortgagora  to 
extend  the  operation  of  the  security  to  the  new 
Ann,  which  binds  only  the  debtor  and  his  rep 
reaentativeB,  there  is  believed  to  b«  no  caae 
which  holds  that  the  right  to  make  advances 
OD  the  credit  of  the  security  continues  after  a 
change  in  the  members  of  the  firm. 

See  Em  parte  Oakte,  2  Mont.  D.  St  D.  234;  Ea 
parte  ilareh,  2  Rose,  239. 

If  there  was  such  an  agreement  in  this  case, 
the  complainant  had  no  notice  of  it  and  ia  not 
bound  by  it. 

The  firm  of  H.  A.  Tucker  t  Co.  wu  dianged 
by  the  admission  of  new  partners  January  1, 
1857,  and  all  advances  made  previous  to  that 
date  have  been  repaid. 

Hsnrs.  S.  F.  Vinton  and  Thos.  HoTne, 
for  appellee: 

1.  What  was  the  mortgage  to  Tucker  intend- 
ed to  securer 

We  claim  that  It  was  intended  to  secure  any 
indebtedness  that  might  arise  in  the  manner 
■pecifled  therein,  to  an  amount  not  exceeding 
at  any  one  time  the  sum  of  til, 500;  and  that 
the  actual  knowledge  of  defendant's  claim  by 
the  subsequent  incumbrancers  and  by  Lawrence, 
the  purchaser,  made  them  chargeable  with  what 
was  in  fact  due  on  the  mortgage  not  exceeding 
that  sum,  as  the  only  condition  on  nhiefa  they 
or  any  of  them  would  be  allowed  to  redeem  the 

Sroperty.  In  other  words,  they  can  only  ra- 
eem  subject  to  the  satisfaction  of  Tucker's 
prior  equity,  whatever  that  may  be. 

2.  The  cases  which  affirm  the  doctrine  tiiat 
ft  mortgage  may  be  given  to  secure  future  ad- 
Tanoea  or  future  liabilities,  are  very  numerous. 

Shirraa  v.  Caig,  7  Cranch,  34;  Leedi  t.  0am- 
•ron,  3  Sumn.  492;   Lyle  v.  Duoomb,  5  Binn. 


690;  Colliru  v.  CarlUlt,  13  111.  256;  and  som* 
of  the  leading  American  cases  on  this  head. 

In  Leedi  v.  Cam«ron,  Judge  Btoiy  Mid: 
"Nothing  can  be  more  clear,  both  upon  prin- 
ciple and  authority,  than  that  at  the  «»nmoii 
law  a  mortgage  bona  fide  made,  may  be  for  tn- 
ture  advances  and  liabilities  for  the  mortgagor 
by  the  mortgagee,  as  well  as  for  present  d^ti 
and  liabilities."  He  cites  3  Cranch,  78;  I  Pet 
44B. 

During  the  continuance  of  the  dealing,  the 
mortgage  and  the  note  for  J5,50O  wore  treated 
as,  and  understood  by  the  parties  to  be,  a  con- 
tinuing security  for  whatever  advances  might  Ik 
made  during  the  two  years  the  contract  was  tg 
last.  And  neither  subsequent  incumbraneen 
nor  purchasers  could  suffer  any  prejudice,  if  dac 
inquiry  were  made,  from  a  mortgage  the  record 
of  which  was  notice  to  all  persons  of  an  in- 
cumbrance to  the  extent  of  $11,500.  Tht; 
were  interested  in  knowing  what  was  in  fact  dot 
when  the  subsequent  incumbrance  was  takei 
and  when  the  subsequent  purchase  was  mad(, 
and  tbey  were  interested  no  further. 

The  note  of  S6,G0O  states  on  its  face  that  it 
was  given  for  an  actual  loan  of  monerr,  and  con- 
sequently the  mortgage,  to  the  extent  of  that 
note,  appears  to  have  been  given  to  secure  s 
debt  then  due,  and  this  presents  the  question. 

As  between  the  parties  to  the  mortgage,  tha* 
can  be  no  question  but  that  parol  evidence  cso 
be  given  to  show  that  the  note  and  mortgage 
were  taken  as  collateral  security  for  adTanets 
thereafter  to  be  made,  and  that,  in  fact,  »mA 
advances  were  subsequently  made  on  the  faith  of 
that  security.  It  is  one  of  the  most  ancicct 
principles  of  a  oourt  of  equity,  that  if  a  deed  bt 
absolute  on  its  face,  it  may  be  proved  by  parol 
in  a  court  of  equity,  that  it  was  a  couditioBsl 
conveyance  given  to  secure  a  loan  of  money. 

Whether  such  proof  will  be  let  in  ajiainit 
third  persons  will  depend  upon  the  fact  whethtf 
the  mis-statement  or  misrepresentation  in  tte 
deed  was    made    for    a    dishonest  purpose,  H 


boat  notice  from  (be  public  recarda  or  otherwise.    14  ;  Etank  of  CUca_v. 

■ucb  a  case,  the  debt  Is  present,  and  the  secnrltr 

u  TslliI  as  U  the  advaucea  were  made  at  its 

e.      Crane  v.  DemlaB,  7  Conn.  887:   Boiwel!  v. 

idwln,   ai   CoDD.   74:    Rowan   v.   Bharpe  Rifle 

;.  Co.  26  CoDD.  828 ;  Orlffln  v.  Borastt  *  Bdw. 


..  ..  Snedlkei,  HolF.  Ch.  146  ;  Pettlbone  v.  Qrlswi 
4  Conn,  158 ;  Stooatitan  v.  raaco,  5  Conn.  4- 
BbepanJ  t.  Sbepard,  8  Conn.  37  :  Hubbard  v.  Havi 
8  Conn.  21G ;  Bart  v.  Cbalker.  14  Conn.  77 :  G 
ber  *.  Henri,  e  Watts,  S7 ;  Townaend  t.  Bmi 
Stone  DreeslDK  Co.  6  Itutr,  20S. 
A  mortgage  dul;  recorded,  clven  to  eecnre 


tbe  mortnie  cannot  be  covered  b 
■"—  -'  -^ — loent  Uena.    Troscott  ..  — _ 
-  Gh.  T.  TenpUns,  I  1 


re  parment  for  atrvles*  n  M 
./  the  mortcaiee  and  a  IhH' 
I  against  Intetvenlng  tnei*- 
'I  Bm,  U7. 
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ivhetlicr  raeh  third  person  htm  been  deeeiyed 
or  injured  by  it. 

Shtrraa  r.  Oaig,  2  Pet.  Omd.  410. 

The  mier^resentation  in  Tucker's  mortsagei 
tf  it  may  be  called  such,  has  neither  injured  nor 
ieceived  the  subseauent  incumbrancers  nor  the 
purchasers  under  tnem,  nor  was  it  made  for  an 
imfair  or  dishonest  purpose.  If  the  complaifa- 
snt  could  prove  any  of  these  facts,  he  had  the 
right  and  an  opportunity  to  do  it.  And  th^ 
ftre  not  to  be  presumed  in  the  absence  of  proof. 

Judge  Curtis  in  his  brief  has  raised  the  ques- 
tion whether  the  mortgage  can  stand  as  a  se- 
curity for  advances  made  by  the  firm  of  H.  A. 
Tucker  &  Co.;  after  the  admission  of  new  part- 
ners into  that  concern. 

The  complainant  comes  into  court  askin?  for 
equity,  ana  praying  that  the  defendant's  legal 
title  to  the  property  mortgaged  may  be  taken 
from  him  by  a  decree  of  the  court.  That  being 
his  attitude,  he  will  not  be  likely  to  meet  with 
much  encouragement  in  setting  up  technicalities 
to  deprive  the  defendant  of  his  honest  rights. 

Lyle  V.  Ducombf  5  Binn.  590,  was  a  ease 
where  defendant,  Ducomb,  gave  a  bond  for  $18,- 
000  conditioned  to  pay  $9,000,  with  a  mortgage 
on  real  estate.  By  an  indorsement  on  the  mo^- 
gage  it  was  stated  that  it  was  made  to  secure 
the  plaintiff  for  notes  drawn  and  to  be  drawn 
by  him,  and  by  Lyle  and  Newman,  for  Duco'mb's 
accommodation. 

Objection  was  made  that  a  mortgage  intended 
u  an  indemnity  against  acts  to  be  performed 
at  a  subsequent  time  ought  not  to  have  any  ef- 
feet  against  third  persons. 

Tillman,  Justice,  said:  "This  point  wau 
very  properly  abandoned.  There  cannot  be  a 
more  fair  bona  fide  and  valuable  consideration 
than  the  drawing  and  indorsing  of  notes  at  a 
future  period,  for  the  brnefit  and  at  the  request 
of  the  mortgagor,  and  nothing  is  more  reason- 
able than  the  providing  a  sufficient  indemnity 
before  hand.*' 

In  that  case,  six  months  after  the  making  of 
the  mortgage,  and  after  a  builder's  lien  had 
attached  to  the  property,  the  mortgagor  and 
mortgagee  entered  into  an  agreement  that  a 
description  of  notes  not  before  embraced  by  the 
mortgage,  and  made  by  a  different  drawer  than 
the  drawers  named  in  the  mortgage,  should  be 
embraced  therein.  Held,  that  the  parties  had  a 
right  to  make  such  agreement,  as  between  them- 
selves, and  that  it  was  also  good  as  to  third 
parties  who  were  intervening  incumbrancers,  if 
the  amount  of  the  mortgage  incumbrance  were 
not  thereby  increased  beyond  the  amount  which 
the  mortgage  was  intended  to  secure. 

5  Binn.  589. 

This  doctrine  would  seem  to  dispose  of  the 
objection  we  are  now  considering.  In  the  case 
of  The  Commercial  Bank  y.  Cunningham,  24 
Pick.  270.  the  mortgagors,  who  were  a  firm  un- 
der the  name  of  Ed^rton,  Whitcomb,  &  Co., 
made  a  mortgage  to  secure  their  existing  debt, 
and  also  future  debts  they  might  owe  mortga- 
gees, and  afterwards  mortgagors  admitted  a 
new  partner  into  the  firm,  which  assumed  a 
new  name.  Held,  that  notes  given  by  the  new 
firm  were  covered  and  secured  i>y  the  mortgage. 

Upon  no  known  principle  of  equity  can  the 
defendant  be  deprived  of  nis  legal  and  equitable 
lien  upon  the  property  mortgaged  to  him,  until 
he  is  paid  the  full  amount  equitably  ooverea 
23  How. 


hv  the  mortgtgo^  and  dne  to  liim  and  to  tlkt 
other  parties  named  in  the  deed. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  oourt: 

We  have  been  unable  to  find  anything  in  this 
record  to  authorize  ua  to  change  or  modify  the 
decree  made  by  the  circuit  court  in  this  case. 

Andrew  Lawrence  filed  his  bill  in  that  court, 
for  the  northern  district  of  Illinois,  against  Hi- 
ram A.  Tucker,  to  redeem  the  furniture  of  a 
hotel  in  the  city  of  Chicago,  called  the  Briggs 
House,  upon  which  Tucker  has  a  mortgage. 

On  the  Ist  of  September,  1856,  John  J.  Floyd 
and  George  'H.  French,  who  then  were  the  [•23 
keepers  of  that  hotel,  wishing  to  have  a  current 
business  credit  with  Tucker  and  the  firm  of 
H.  A.  Tucker  &,  Co.,  and  the  bank  named  in  the 
mortgage,  executed,  under  the  firm  of  Floyd  & 
French  to  Hiram  A.  Tucker,  a  mortgngo  of  the 
furniture  of  the  hotel,  to  secure  a  note  of  Floyd 
k  French,  made  to  Tucker,  for  $5,500,  and  such 
advances  of  money  as  there  had  been  or  might 
be  made  within  two  years,  by  H.  A.  Tucker,  H. 
A.  Tucker  &  Co.,  or  the  Exchange  Bank  of  H.  A. 
Tucker  &  Co.,  not  to  exceed  in  all  an  indebt- 
ment  of  $6,000  in  addition  to  the  sum  for  which 
their  note  was  given.  The  note  was  dated  on 
the  1st  of  Sep&mber,  the  day  on  which  the 
mortgage  was  made,  payable  one  day  after  date, 
with  interest  at  the  rate  of  ten  per  cent  per  an- 
num. The  note  was  to  be  held  by  Tucker,  as  a 
collateral  security  for  such  advances  as  have 
just  been  stated,  and  the  amount  of  the  note 
also.  Under  his  arrangement,  successive  ad- 
vances were  made  to  Floyd  &  French,  on  their 
checks,  or  by  discount  of  their  notes,  until  some 
time  in  October,  1857,  when  they  ceased. 

Tucker,  during  this  time,  continued  to  hold 
the  note  for  $5,500.  He  also  held  several  other 
promissory  notes  of  Floyd  &  French,  as  ap- 
pears by  the  exhibits,  C,  D,  E,  G,  H,  annexed 
to  Tucker's  answer  to  the  complainant's  bill 
All  of  these  notes,  except  that  for  $2,000,  are 
drawn  payable  to  H.  A.  Tucker ;  all  of  them  are 
prior  in  dates  to  other  mortgages  upon  the 
same  furniture,  except  the  note  just  mentioned 
for  $2,000,  and  that  was  a  renewal  of  a  note 
for  a  loan  made  on  the  26th  September,  1857, 

Srior  to  the  date  of  the  mortgages  made  to 
>riggs  &  Atkyns.  The  mortgage  to  Briggs  was 
made  on  the  19th  November,  1857,  by  Floyd  k 
French,  and  one  Ames,  who  had  been  taken  into 
their  firm.  It  was  given  to  secure  debts  due 
to  Briggs,  and  liabilities  he  had  assumed  for 
them,  and  also  for  such  advances  of  money  aa 
Briggs  might  thereafter  make  to  them,  with  a 
power  of  sale  on  default.  When  Briggs  took 
this  mortgage,  he  knew  that  Tucker  had  a  prior 
mortgage  on  the  same  furniture,  and  he  states 
in  his  evidence  that  he  knew  advances  of  money 
had  been  made  upon  it  by  Tucker,  for  which  he 
knew  it  stood  as  a  security. 

•On  the  12th  of  January,  1868,  Floyd  k  [^24 
French  and  Ames  made  a  third  mortgage  of  the 
same  property  to  Henry  Atkyns,  as  trustee, 
with  a  like  power  of  sale,  to  secure  debts  men- 
tioned in  it.  Both  of  these  mortgages  refer  to 
Tucker's  mortgage  as  an  ezistii^  eneumbranee 
upon  the  furniture,  ete.,  ete.  Briggs  and  At- 
kyns had  then,  of  course,  notice  of  Tucker's 
mortgage. 
Atkyna  sold  the  himiture  under  his  power 
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of  sale  on  the  27th  February,  1858 ;  Briggs  sold 
under  his  power  of  sale  on  the  12th  March  fol- 
lowing. Lawrence  became  the  purchaser  at 
both  sales.  Briggs  sold  to  him  expressly,  sub- 
ject to  the  mortgage  of  Floyd  &  French  to  H. 
A.  Tucker;  and  Lawrence  aamits,  by  a  stipula- 
tion in  the  record,  that  when  he  purchasea  the 
property  under  the  mortgages,  he  had  notice 
that  either  the  defendant  Hiram  A.  Tucker  or 
H.  A.  Tucker  &  Co.  held  the  notes  against  Floyd 
&  French,  as  they  are  set  forth  in  the  defend- 
ant's answer,  and  that  the  amount  was  claimed 
to  be  due  upon  them,  as  it  is  set  out  in  the  an- 
swer. 

Upon  referring  to  that  answer,  and  its  ex- 
hibits, C,  D,  E,  G,  H,  we  find  that  the  only  se- 
curities how  claimed  to  be  due  are,  with  one 
exception,  notes  of  hand  given  by  Floyd  & 
French,  payable  to  the  order  of  H.  A.  Tucker 
alone,  precisely  within  the  mortgage,  and  that 
the  note  of  December  18th,  1857,  payable  to  II. 
A.  Tucker  ft  Co.,  for  the  sum  of  $2,000,  payable 
at  the  counting-house  of  H.  A.  Tucker  &  Co.  in 
Chicago,  was  for  an  actual  loan  of  money,  and 
that  it  was  the  renewal  of  a  former  note  for 
the  same  sum,  dated  the  26th  September,  1857. 

We  have,  then,  the  admission  of  the  com- 
plainant, that  when  he  purchased  under  the 
mortgages  of  Briggs  &,  Atkyns  he  knew  the 
particular  items  constituting  the  outstanding 
impaid  debt  of  Floyd  &  French  to  Hiram  A. 
Tucker  and  H.  A.  Tucker  &  Co.  for  advances. 
One  of  these  notes,  dated  the  14th  October,  1857, 
was  for  $1,000,  exhibit  C;  another,  dated  22d 
October,  1857,  exhibit  D,  was  for  $3,000;  the 
third,  exhibit  E,  dated  July  11,  was  for  $460; 
exhibit  G,  of  the  same  date^  was  a  note  for  the 
sum  of  $5,000;  and  exhibit  H,  dated  the  18th 
December,  1857,  was  for  $2,000. 

Floyd,  who  did  the  financial  business  of  the 
26*]  firm  of  Floyd  *k  French,  testifies  that  the 
notes  just  mentioned  were  given  for  advances; 
but  he  claims  a  credit  of  $1,500  on  the  note, 
exhibit  D;  and  states  that  the  note  for  $450, 
exhibit  E,  had  not  been  given  for  money  ad- 
vanced, but  that  it  and  another  note  for  the 
same  amount  were  given  for  the  interest  for 
one  year  on  the  note  for  $5,500.  Floyd  also 
states  that  the  note  marked  exhibit  I,  for  $5.- 
600,  was  signed  by  himself  when  he  signed  the 
mortgage,  and  that  he  personally  made  the  ne- 
gotiation with  H.  A.  Tucker  &  Co. 

It  is  further  stated  by  him,  that  the  aggre- 
gate amount  of  all  the  advances  which  had  been 
made  by  the  defendant  to  his  firm  upon  the 
faith  of  the  note  and  the  mortgage,  since  the 
first  of  September,  1856,  amounted  to  "from 
fifty  to  a  hundred  thousand  dollars,"  and  that 
the  sum  now  remaining  due  was  "somewhere 
in  the  vicinity  of  $10,000."  He  verifies  the  notes 
named  in  the  exhibits,  C,  D,  E,  G,  H,  with  the 
originals;  confirms  the  statement  in  exhibit  A 
of  the  discounts  which  his  firm  had  received  un- 
der the  note  and  mortgage;  and  adds,  that  when 
the  note  and  mortgage  were  given,  his  firm  then 
owed  to  H.  A.  Tucker  &,  Co.  $2,500,  which  was 
paid  on  the  7th  September,  1856;  and  repeats 
in  his  cross-examination  what  he  had  said  in 
his  examination  in  chief,  concemin^^  the  amount 
of  the  discounts  and  cash  received  from  H.  A. 
Tucker  ft  Co.  under  the  note  and  mortgage. 
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It  must  have  been  upon  the  testimony  of  thia 
witness  that  the  court  below  gave  its  decree. 

But  we  have  not  referred  to  it  with  the  view 
of  testing  the  correctness  of  the  sum  allowed  to 
the  defendant,  as  the  condition  upon  which  the 
complainant  might  redeem  the  mortgage — 
though,  having  made  the  computation,  we  find 
it  to  be  correct^  with  a  small  mistidce.  Our  ob- 
ject has  been  to  show  that  the  parties  to  the 
original  transaction  understood  it  alike^  and 
acted  upon  it  accordingly ;  that  there  never  wa» 
a  difference  between  tnem  as  to  the  eharaeter 
of  the  mortgage  and  its  purpose;  and  that  it 
was  intended  to  be  a  security  for  and  a  lien 
upon  the  property  mortgaged  for  future  ad- 
vances, to  the  extent  of  the  sum  provided  for  in 
it.  So,  also,  Floyd  &  'French  represented  [*26 
it  to  be  in  their  transactions  witn  others,  when 
they  found  it  convenient  to  their  business  to 
give  other  mortgages  upon  the  same  property 
for  the  security  of  other  creditors. 

We  consider  it  to  be  a  mortgage  for  futurs 
advances,  that  they  were  subsequently  made  in 
conformity  with  its  provisions,  and   that  the 

E roofs  that  they  were  so,  were  rightly  received 
y  the  court  below  to  substantiate  them.  There 
is  neither  indirectness  nor  unoertointv  in  tbs 
terms  used  in  the  mortgage,  to  make  it  doubt- 
ful that  it  was  intended  to  cover  the  note  for 
$5,500  and  for  future  advances.  It  is  stated 
in  terms  that  it  was  intended  for  that  purpose. 
The  note,  though  expressed  to  be  an  existing 
indebtedness  at  the  date  of  the  mortgage,  se- 
cured to  be  paid  by  a  promissory  note,  payable 
one  day  after  date,  is  associated  with  the  ad- 
vances to  be  made  to  Floyd  db  French  to  th» 
amount  of  $6,000 ;  but  it  is  proved  that  the  note 
and  mortgage  were  in  fact  token  as  a  security 
for  advances  thereafter  to  be  made^  and  that  it 
was  done  without  any  other  purpose  than  to  get 
a  credit;  extended  to  them  of  $11,500,  instead  ot 
advances  only  to  the  amount  of  $6,000.  It  is 
objected  that  the  difference  makes  the  trans- 
action subsidiary. 

An  objection  of  this  kind  was  made  in  the 
case  of  Shirraa  v.  Caig,  7  Cranch,  34;  but  this 
court  then  said,  it  is  true  the  real  transaction 
does  not  appear  on  the  face  of  the  mortgage; 
the  deed  purports  to  have  been  a  debt  of  £30,- 
000,  due  to  all  of  the  mortgagees.  It  was  really 
intended  to  have  different  sums  due  at  the  time 
to  particular  mortgagees,  advances  afterwards 
to  be  made,  and  liabilities  to  be  encountered  t^ 
an  uncertoin  amount.  After  remarking  thst 
such  misrepresentotions  of  a  transaction  are 
liable  to  suspicion.  Chief  Justice  Marshall  adds: 
"But  if,  upon  investigation,  the  real  transaction 
shall  appear  to  be  fair,  though  somewhat  vari- 
ant from  that  which  is  described,  it  would  seem 
to  be  unjust  and  unprecedented  to  deprive  the 
person  claiming  under  the  deed  real  equitable 
rights,  unless  it  be  in  favor  of  a  person  who  has 
been  in  fact  injured  and  deceived  by  the  mis- 
representation." In  this  case,  the  complainant 
has  not  been  ^deceived,  and  the  variance  [*8T 
between  the  alleged  indebtedness  and  that  ad- 
vances were  to  be  made  afterwards  gives  to  his 
suit  no  additional  force  or  equity. 

No  proof  was  given  by  the  complainant  that 

he  had  been  injured  or  deceived  by  it  into  nisk- 

I  ing  his  purchase  under  the  mortniges  of  Brig^ 
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tha  defendajit's  uiiirer,  and  which  hfta  not  been 
disproved  by  competent  tettimony.  We  do  not 
think  there  is  an^hing  in  the  objection  that  the 
mortgue  to  U.  A.  Tucker  to  secure  future  ad- 
vances by  the  flrm  of  H.  A.  Tucker  k  Co.  can- 
not stand  as  lecuritj  for  advances  mode  after 
the  admission  of  new  partners  into  that  firm. 
The  eases  cited  in  support  of  this  objection  do 
not  sustain  it,  and  we  have  not  been  able  tc  find 
any  one  that  does.  They  relate  eKclusively  to 
stipulations  for  an  advancement  of  money  to  a 
copartnersbin  after  a  new  member  has  been 
taken  into  ttie  firm. 

In  respect  to  the  validity  of  mortgages  for 
existing  debts  and  future  advances,  there  can  be 
no  doubt,  if  any  principle  in  the  law  can  be 
cmiBidered  as  settled  by  the  decisions  of  courts. 
This  court  has  made  three  decisions  directly 
and  inferentially  in  support  of  them :  O.  8.  v. 
Booe,  3  Craneh,  73;  Conard  v.  Allanlio  /nsur- 
nflce  Company,  1  Pet.  448;  Bhirroa  v,  Caig,  7 
CraDch.  34.  Tilghman,  Ch.  J.,  says,  in  Lyle  v. 
Ducomb,  5  Binn.  590,  '"tbere  cnnnot  be  a  more 
fair,  bona  fide,  and  valiiitble  consideration  than 
the  drawing  or  indorsing  of  notes  at  a  future 
period,  for  the  benefit  and  at  thp  request  of  the 
mortga^rs;  and  nothing  is  more  reasonable 
than  the  providing  a  sufficient  indPmnity  before- 
hand." Mr.  Justice  Story  declared,  in  Leedt  v. 
Cameron,  3  Sumn.  402,  that  notliing  can  be 
more  clear,  both  upon  principle  anil  authority. 
than  that  at  the  common  law  a  mortgage,  bona 
fide  made,  may  be  for  future  advances  by  the 
mortgagee  us  well  as  for  present  debts  and  lia- 
liiKties.  I  need  not  ilo  more  upon  such  a  sub- 
ject than  to  refer  to  the  cases  of  The  V.  B.  v. 
Hoo«.  3  Craneh,  73,  and  Conard  v.  The  AllontUi 
Inturarite  Company,  1  Pet.  448. 
28*]  'We  affirm  the  decr-.e  of  tht  Cirauit 
Court  in  thit  ea*e,  and  thou  remand  t'l  there 
for  eseoulioM. 


C.  P.  HUNTINGDON  and  Mark  Hopkins. 
(See  6.  C.  23  How.  2-14.) 
Counitl  fees,  not  damages — patent  right — noliee 
of  special  defense— order  not  neoeeeary — *«th 
ond    notice — deposilton* — oradit    of   iMtnMS, 
hoie  impeached. 


notice   of  spKlsj'  n „ „  ,„   ^,,„„„ 

■t  the  ^lal  sUall  be  In  writing,  vm  be  gtven  to  tht 
malntlll.  or  his  attaroey,  more  tban  thirtj  da^s  be- 

Thls  Is  a  rlsbt  conferred  ddod  the  derendant ; 
and  be  mar  exercise  It  Id  the  manaer  and  upoo  tbe 
conditions  therein  pointed  out,  wlthont  anj  teav* 
or  order  from  the  courL 

Wben  the  notice  Is  drawn,  served  and  Bled  In 
court,  DotblDK  further  Is  required  to  give  the  de- 
fendant  the   Full    and   unrestricted   beoeat   of   tbe 

Ttp  defendant  la  required  to  specify  In  such  no. 
tlce  tbe  peraons  on  wboae  prior  knouledge  of  tbe 
alleged  Improvement  he  relies  tc  diiprove  tbe  nov- 
eltf  of  the  iDvenilon.  and  tbe  place  or  places  where 


B  part  of 
bis  rlRhC 


He    may  give    the    requisite   notice   without   anr 
leave  or  order  from  the  court 


aentl;    comptehenslTi 


•L  witness,  to  ImpFSCb  the 


I  In  Issue  hetweei 


a  hli  own  kDOWl- 


r  one,  aod  on^t  to  be  ri 


Wben  (he  witness  hnd  n 


,  tbe  discrei 


llon"S 


cladlng  It. 

Ar^ticd  Ifor.  IS,  18S0.   Decided  Uar.  26,  1860. 

TN  ERROK  to  the  Circuit  Court  of  the  Unitrf 
1  States  for  tbe  District  of  California,  In  and 
for  the  Northern  District  of  California. 

This  waa  an  action  on  the  case  brought  In 
the  court  below,  by  the  plaintiffs  in  error,  tft 
recover  damages  resulting  from  an  alleged  lo- 
fringement  of  certain  letters  patent. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  in  favor  of  the  defendants,  the 
plaintifTs  sued  out  this  writ  of  error: 


NoTE.^Caispefency  of  ii><(n»i  cm  (d  onMral  rsp- 
sladon— see  note,  53  C.  C.  A.   loe. 

Imncachliu]  Hflneia  By  preo^  of  oharaeter.  Beape 
)/  the  iniiuiry  ai  to  ctiaracter  and  time. 

An  Impescliing  or  sustaining  witness  Is  not  to 
tptiLk  of  tbe  reputation  unless  be  knows  It.  and 
nch  knowtedtre  must  be  founded  upon  an  aequalat- 
hDce  and  Intercourse  with  tbe  Dslghbors  and  ac- 
Indlrldunl  wboae  character  Is 


qaalntancei  of   the   Indlvli 
Id  qtiesilon.  and  that  Inlet 


._  .-.  -jmmuDlti  Id  wblch  he  resides.  Curtis  v. 
Pa;.  37  Barb.  6*  :  State  v.  Boswsll,  2  Dev.  209 ; 
I>eople  V.  Iteclor,  IB  Wend.  SSS. 
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A  farther  etatement  of  the  cue  ■ppeara  in  Upon  ezuuluation  it  will  be  foiud  that  tUi 

the  opinion  of  the  court.  rule  obtain*  in  moit  of  our  Btates. 

ifr.  P.  PhUllpm,  for  plaJntiSa  in  error:  Other  evidence  was  then  offered  to  prora  the 

By  the  ISth  section  of  the  act  of  July  4,  183S,  reputation  of  the  witnesi  from  1800  to  18B3,  fot 

It  is  provided  that  "whenever  the  defendant  re-  truth  and  veraeitj.     To  which  it  waa  objected 

lies,  in  his  defense,  on  Uie  fact  of  a  previous  that  "the  dates  named   were  too  remoto,  and 

invention,  knowledge  or  uib  of  the  thing  patent-  that  the  reputation  of  the  witnesa  at  a  period 

ed,  he  should  state  in  his  notice  of  the  special  less  remote  from  the  time  of  trial,   could  be 

matter,  the  names  and  plat^es  of  the  residence  alone  put  in  issue."     This  objection,  also,  wsi 


sessed  prior  knowledge  of  Ue  thing,  and  where  Four  years  is  certainly  a  short  statute  of  lim- 

the  same  had  been  used.  itations  in  favor  of  reputation.     Whatever  iO' 

The  object  of  the  notice  is  to  prevent  sur-  fluenee  the  question  of  time  was  entitled  to  wm 
prise,  to  enable  the  patentee  lully  to  vindicate  for  the  iur>  to  consider.  The  judge  could  not 
his  rights.  The  notice  is.  therefore,  to  be  strict-  exclude  the  erfdence  aa  incompetent,  for  ther* 
ly  construed,  and  no  evidence  variant  from  it  is  '»  neither  oommon-law  rule  nor  itatnte  to  jus- 
admissible,  tifyit.         „      .         „.„                   .     „ 

Phil.  A  T.  R.  Co.  V.  Blimpson.  14  Pet.  469;  «""*'•■.***?*•?    O'Oonor    and     0«orcs 

Eilsby  V.  Foote,  14  How.  222;  Seymour  v.  Ma-  m^™'  ™  de/endanUm  error: 

Cormiok,  90  U.  S.   (19  How.}   107.  ^  1-  The  obiectiM  to  the  introdnction  of  evi- 

It  the  evidence  was  inadmissible  under  the  'io'«,o'  Hafght  to  prove  what  would  be  a  rea- 

fir«t  notice,  it  could  not  be  made  good   by  a  BOn»l>le  counsel  fee,  was  properly  susUmed. 

notice  subsequent  to  tho  Sling  of  the  deposi-  .  ,".'' I**f' '^ ,**"  ^,  '"f'^,'"  "  "^JT  *°^  *"" 

jj(,Pg                                               or  infringement  of  a  patent,  (or  counsel  fees. 

Evid„c  w..  olTwed  to  Inpeiu^h  the  dim..  S'^??  '■-  "'  ?V'"^-  '  W.'!^-".'.-  \"j 

\PT  of  one  of  the  defendants'  witnesses,  by  show-  tpV:.."' 

irg  his  "general  reputation  for  moral  eharac-  gg  38. 

ter."     It  was  objected  that  "the  inquiry  should  As  to  the  meaning  of  actual   daraagea,   set 

be  limited  to  his  general  reputation  for  truth  Seymouf  t.  McCormick,  18  How.  489,  490. 

and  veracity;"  and  the  objection  was  sustained.  2.  The  objection  to  the  inquiry  aa  to  JeiM 

The  authorities  on  this  point  are  to  be  found  Morrill's  repuUtion  for  "moral  eharaeter,"  wat 

carefully  collated  in  21  Amer.  L.  J.  N.  8.  1*6,  properly  auetained. 

where  it  is  said  that  so  far  aa  the  decisions  in  it  to  not  in  any  case  proper  to  eeek  to  im- 

Enpland   are   concerned,  "they  are  unanimous  peach  a  witness  1^  proving  what  was  his  rep* 

to  the  point  that  the  true  criterion  of  the  credit  tation  for  moral  character.     The  inquiry  should 

of  a  witness  is  his  general  character  and  eon-  be  as  to  his  reputatiMi  (or  truth  and  veradty. 

dnet,  and  not  his  general  character  for  truth  JJ,  B.  t.  Yan  Sickle,  2  McLean,  210;  Qan  v. 

and   veracity.     The  English  books   will   be  ei-  Btintan,  2  8umn.   810;   OiXbert  t.  Shttdoit,  11 

amined  in  vain  for  a  single  authoritative  ease  Barb.  C23;  The  People  v.  Reotor,  19  Wend.  SBS; 

which,  in  any  reapect,  limits  the  examination  Jaokw/n  r.   Lewie,   13   Johns-   604;    The  Stat* 

upon  this  point  to  the  character  for  truth  and  v.  Bruo»,  24  Me.  71,  72;  Phillips  t.  Kingfieli, 

veracity."  19  He.  3TC;   Commonweal  I A  v.  Itoore,  3  Pi<^ 
e  an,  «bDBe_geaeral  cberacter  Jias  b 


oosi;  Md  up  to  witUIn  a  period  of  Ave  years,  baa  w 

reformed   as  to  have   acquired   an   unli "--•j- 

repntatloD  since  that  time.     Rathbim  1 


Barb.  12T. 

Tbe  Inqalr;  Is  not.  In  It*  Dature,  limited  a*  t> 
time.     People  v.  Abbot  IB  Wend.  I9Z. 

The  law  ls;a  down  no  certain  limit  to  InqnlrtM 
as  [0  tbe  general  repatatlon  of  a  witness.  A  umlls- 
tlon  to  a  period  at  five  jears  before  trial,  bald  I* 
be  error.     SUvens  v.  Rogers,  2S  Hun,  S4. 

. . . . . ..  --^tlDi  t» 

;ier  01  naoin^r  wjineaa  nn' —  ^' 
-..»..-  ....      .V  ...  ^nt  HiirnrlAnt.  that  hp  hmi  h 

nomber  of  people, 

such  wItntM,  wItuifuL  pruui  uu»  tney  anew  dci 
cbsrscCet;  but  tbe  knowledge  to  mske  hlD  coa- 
petenc  mnst  be  acqalred  br  time  and  b;  the  M- 
ersl  speech  of  people  wbo  know  or  have  haa  u 
opp«cranlt7  to  (now  and  torm  an  opinion.  Cbnl- 
tree  v.  Bonen,  67  Barb.  1S4. 


I  reradtr.  Cnlted  BUtes  r. 
van  aicEie,  x  ncLcan,  219 ;  United  States  v.  Dkt- 
Inson,   3   UcLean,  S2B ;   see  Teese  v.    HnotlDcdM 

nt  usual  qneatlons  asked  In  United  Btatea  eonrta 
to  discredit  a  witness  are,  What  Is  tbe  witneafi 
general  repatatloo  for  trntbl  la  It  Kood  or  badl 
Qass  V.  Btlnson,  2  Snmn.  606. 

It  Is  not  Improper  to  ask  the  oeratm  oa  Ot 
stand.  What  Is  the  general  "repotatloQ"  for  tn<"' 
of  the  witness  sonaht  to  be  Impeaehed.    It  Is  v< 

-      - --     "tfihls 


more  proper  tban  to  ask  vhat  Is  his  nncral  "ehir 
acter'^  tor  truth.  Knode  v.  WUIlamaMi,  84  U.  & 
(IT  WalL)  680. 


1859. 


V.  Huntingdon. 
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194,  196;  Mone  ▼.  Pineo,  4  Vt.  281;  State  v. 
Bmiih,  4  Vt.  141,  Spears  v.  Forrest,  16  Vt. 
435;  State  v.  Randolph,  24  Conn.  3G3;  State  v. 
Htnoard,  9  N.  H.  485;  Gt/c^tmf  y.  McKee,  4 
Watts,  380;  C^»«  v.  Chess,  1  Pa.  32;  J7W  ▼. 
CommomceaUh,  6  Grat.  706 ;  Ward  v.  Tfce  flf<a<c, 
28  Ala.  53;  Ford  v.  Ford,  7  Humph.  92;  /on«« 
V.  The  State,  13  Tex.  168;  Perkins  v.  lfo5Z«y,  4 
Ohio  St.  668;  Tayl.  Ev.  §  1083. 

3.  The  testimony  was  properly  excluded,  as 
to  what  was  the  reputation  of  Jesse  Morrill  in 
1852  or  1853 — about  five  years  before  the  trial. 

It  does  not  appear  that  said  Morrill  was  a 
witness  called  by  the  defendants.  He  is  not 
named  in  the  notices  of  special  matter  of  de- 
fense as  one  of  the  defendants*  witnesses,  and 
he  is  not  named  in  the  lists  of  witnesses  exam- 
ined by  the  defendants. 

It  must  appear  by  the  record  that  he  was 
called  by  the  defendants,  or  this  objection  for 
that  reason  must  fall. 

The  mere  assertion  of  facts  in  the  assignment 
oi  errors  to  show  error,  cannot  be  substituted 
for  the  record. 

Judiciary  act  of  1789,  S  22 ;  Conkl.  Tr.  3d  ed. 
689;  Stevens  v.  Gladding,  00  U.  S.  (19  How.) 
64;  Parsons  v.  Bedford,  3  Pet.  433,  445. 

A  party  cannot  impeach  a  witness  called  by 
himself,  by  proving  him  unworthy  of  belief. 

Grab.  A  Wat.  N.  T.  953. 

The  court  below  ruled  out  the  evidence  offered 
to  impeach  Morrill,  and  except  so  far  as  the 
record  shows,  this  court  has  no  means  of  know- 
ing why.  All  presumptions  are  in  favor  of  the 
correctness  of  the  ruling. 

2  Grab.  &  Wat.  N.  T.  596  to  599,  and  eases. 

There  must  be  a  limit  of  time,  back  of  which 
a  party  cannot  go  to  prove  the  reputation  of  a 
witness  to  impeach  him ;  else  to  impeach  a  man 
on  a  trial  to-day,  it  might  be  proved  what  his 
reputation  was,  for  truth  and  veracity,  fifty 
years  ago. 

There  is  no  specific  time  fixed  by  law,  and  it 
must  be  left  to  tne  discretion  of  the  judge  at  the 
trial. 

V.  The  only  object  of  granting  a  new  trial  in 
any  case  is  to  prevent  injustice,  and  where  the 
court  sees  that  substantial  justice  has  been 
done,  it  will  not  order  a  new  trial,  although 
there  has  been  some  irregularity  or  error  at  the 
trial. 

See  Horford  v.  Wilson,  1  Taunt.  12;  Doe  v. 
^j/1er,  6  Bing.  561 ;  Stiles  v.  Tilford,  10  Wend. 
338 ;  Smith  v.  Harmansoti,  1  Wash.  Va,  6. 

The  record  in  this  case  shows  that,  without 
the  evidence  objected  to,  if  there  had  been  a  ver- 
dict for  the  plaiKtiff,  the  court  would  have  set 
it  aside  as  being  against  evidence. 

Corbett  v.  Broion,  8  Bing.  33;  Kohne  v.  Ins. 
€o,  1  Wash.  C.  C.  123. 

The  court  will  not  grant  a  new  trial  for  the 
plaintiff  to  try  for  a  verdict  which  they  would 
set  aside,  if  rendered. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  northern  district  of 
California.  According  to  the  transcript,  the 
declaration  in  this  case  was  filed  on  the  18th 
day  of  ^larch,  1856.  It  was  an  action  of  tres- 
pa«s  on  the  case  for  an  alleged  infringement  of 
certain  letters  patent  purporting  to  have  been 
23  How.  U.  8.  Book  16. 


dul^  issued  to  the  plaintiffs  for  a  new  and  use- 
ful improvement  in  a  certain  machine  or  imple- 
ment called  a  sluice  fork,  used  for  the  purpose 
of  removing  stones  from  sluices  and  sluice  boxes 
in  washing  gold.  As  the  foundation  of  the  suit, 
the  plaintiffs  in  their  declaration  set  up  the  let- 
ters patent,  alleging  that  they  were  the  original 
and  first  •inventors  of  the  improvement  ['7 
therein  described,  and  charged  tnat  the  defend- 
ants, on  the  2d  day  of  July,  1855,  and  on  divers 
other  days  and  times  between  that  day  and  the 
day  of  the  commencement  of  the  suit,  unlawful- 
ly and  without  license  vended  and  sold  a  large 
number  of  the  improved  forks  made  in  imitation 
of  their  invention.  To  this  charge  the  defend- 
ants pleaded  the  general  issue,  and  in  additioB 
thereto,  set  up  in  their  answer  to  the  declara 
tion  two  other  pounds  of  defense.  In  the  firsK 
plaee,  they  denied  that  the  plaintiffs  were  tht 
original  and  first  inventors  of  the  improvement 
described  in  the  letters  patent,  averring  that  the 
supposed  improvement  was  known  ana  used  by 
divers  other  persons  in  the  United  States  long 
before  the  pretended  invention  of  the  plaintiffs. 
They  also  alleged  that  the  improvement  claimed 
by  the  plaintiffs,  as  their  invention,  was  not  the 
proper  subject  of  a  patent  within  the  true  intent 
and  meaning  of  the  patent  law  of  the  United 
States. 

By  the  16th  section  of  the  patent  act  oi  the 
4th  of  July,  1836  (5  SUt.  at  L.  117),  the  de- 
fendant, in  actions  claiming  damages  for  mak- 
ing, using,  or  selling,  the  thing  patented,  is  per- 
mitted to  plead  the  general  issue,  and  for  cer- 
tain defenses,  therein  specified,  to  give  that  act 
and  any  special  matter  in  evidence  which  is 
pertinent  to  the  issue,  and  of  which  notice  in 
writing  may  have  been  given  to  the  plaintiff  or 
his  attorney  thirty  days  before  the  trial.  With- 
in that  provision,  and  subject  to  that  condition, 
he  may,  under  the  general  issue,  give  any  spe- 
cial matter  in  evidence  tending  to  prove  that  the 
patentee  was  not  the  original  and  first  inventor 
or  discoverer  of  the  thing  patented,  or  a  sub- 
stantial and  material  part  thereof  claimed  as 
new,  or  that  it  had  been  described  in  some  pub- 
lic work  anterior  to  the  supposed  discovery  by 
the  patentee,  or  had  been  in  public  use,  or  on 
sale,  \nth  the  consent  and  allowance  of  the  pat- 
entee, before  his  application  for  a  patent.  But 
whenever  the  defendant  relies  in  his  defense  on 
the  fact  of  a  previous  invention  or  knowledge 
or  use  of  the  thing  patented,  he  is  required  to 
"state  in  his  notice  of  special  matter  the  nanies 
and  places  of  residence  of  those  whom  he  in- 
tends to  prove  to  have  possessed  a  prior  knowl- 
edge of  the  thing,  and  where  the  same  had  been 

used." 

•Two  written  notices  were  accordingly  [*S 
given  by  the  defendants  of  special  matter  to  be 
offered  in  evidence  by  them  at  the  trial,  in  sup- 
port of  the  first  ground  of  defense  set  up  in  the 
ainswer  to  the  declaration.  One  was  dated  on 
the  28th  day  of  August,  1856,  and  the  other  on 
the  19th  day  of  September  of  the  succeeding 
year,  but  they  were  both  duly  served  and  filed 
in  court  more  than  thirty  days  before  the  trial. 
Upon  this  state  of  the  pleadings  the  parties,  on 
the  20th  day  of  October,  1857,  went  to  trial,  and 
the  jury,  under  the  rulings  and  instructions  of 
the  presiding  justice,  returned  their  verdict  for 
the  defendants.    After  the  plaintiffs  had  intro- 
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duced  evidence  tending  to  prove  the  alleged  in-  and  that  it  was  in8ufBcient>  beoaiue  it  was 

fringement  of  their  patent,  they  claimed  that  served  and  filed  suhseauently  to  the  time  when 

counsel  fees  were  recoverahle  as  damages  in  this  the  depositions  were  taJcen  and  filed  in  court, 

action,  and  offered  proof  accordingly,  in  order  to  But  neither  of  these  ohjections  can  be  sus- 

show  what  would  be  a  reasonable  ^arge  in  that  tained.    All  that  the  act  of  Congress  requires 

behalf.  is,  that  notice  of  the  special  matter  to  be  offered 

That  evidence  was  objected  to  by  the  defend-  in  evidence  at  the  trial  shall  be  in  writing,  and 

ants,  upon  the  ground  that  counsel  fees  were  be  given  to  the  plaintiff,  or  his  attorney,  more 

not  recoverable  as  damages  in  actions  of  that  than  thirty  days  before  the  trial.     By  the  plain 

description,  and  the  court  sustained  the  objec-  terms  of  the  law,  it  is  a  *right  conferred  [*10 

tion,  and  excluded  the  evidence.    To  which  rul-  upon  the  defendant;  and  of  course  he  may  exer- 

ing  the  plaintiffs  excepted.    Little  or  no  reli-  cise  it  in  the  manner  and  upon  the  ocmditions 

ance  was  placed  upon  this  exception  by  the  therein  pointed  out,  without  any  leave  or  order 

counsel  of  the  plaintiffs,  and  in  view  of  the  dr-  from  the  court.    When  the  notice  is  properly 

cumstances,  one  or  two  renmrks  upon  the  sub-  drawn,  and  duly  and  seasonablj^  served  and  filed 

ject  will  be  sufficient.    Suppose  it  could  be  ad-  in  court  as  a  part  of  the  pleadings,  nothing  fur* 

mitted  that  counsel  fees  constituted  a  proper  ther  is  required  to  give  the  defendant  the  full 

element  for  the  consideration  of  the  jury,  in  the  and  unrestricted  benefit  of  the  provision, 

estimation  of  damages  in  cases  of  this  descrip-  Such  notice  is  required,  in  order  to  piAT^ 

tion;  still  the  error  of  the  court  in  excluding  patentees  from  being  surprised  at  the  trial  by 

the  evidence  would  furnish  no  ground  to  reverse  evidence  of  a  nature  which  they  could  not  be 

the  judgment,  for  the  reason  that  the  verdict  presumed  to  know  or  be  prepared  to  meet,  and 

was  for  the  defendants.    For  all  purposes  con-  thereby  subject  them  either  to  delay  or  a  loss 

nected  with  this  investigation,  it  must  be  as-  of  their  cause.    To  prevent  such  consequences, 

sumed,  under  the  finding  of  the  jury,  that  the  the  defendant  is  required  to  specify  the  names 

plaintiffs   were   not   entitled   to  any  damages  and  places  of  residence  of  the  persons  on  whose 

whatever ;  and  if  not,  then  the  evidence  excluded  prior  knowledge  of  the  alleged  improvement  he 

by  the  ruling  of  the  court  was  entirely  imm&te-  relies  to  disprove  the  novelty  of  tne  invention, 

nal.    But  l^e  evidence  was  properly  rejected  and  the  place  or  places  where  same  had  been 

«n  the  ground  assumed  by  the  presiding  justice,  used.    Wilton  y.  RailroadSf  1  Wall.  Jr.  195. 

Counsel  fees  are  not  a  proper  element  for  the  Compliance  with  this  provision,  on  the  part 

eonsidcrntion  of  the  jury  in  the  estimation  of  of  the  defendant,  being  a  condition  precedent 

damages  in  actions  for  the  infringement  of  a  to  his  rig^t  to  introduce  such  special  matter  un- 

natent    right.     The    point    has    been    directly  der  the  general  issue,  it  necessarily  follows  that 

9*]  *  ruled  by  this  court,  and  is  no  longer  an  he  may  give  the  requisite  notice  without  any 

open  question.     Jurors  are  required  to  find  the  leave  or  order  from  uie  court;  and  for  the  sane 

actual  damages  incurred  by  the  plaintiff  at  the  reason,  if  he  afterward  discovers  that  the  first 

time  his  suit  was  brought;  and  if,  in  the  opin-  notice  served  is  defective,  or  not  sufficiently 

Ion  of  the  court,  the  defendant  has  not  acted  in  comprehensive  to  admit  his  defense,  he  may 

good  faith,  or  has  caused  unnecessary  expense  give  another,  to  remedy  the  defect  or  suf^ly  the 

and  injury  to  the  plaintiff,  the  court  may  ren-  deficiency,  subject  to  tne  same  condition  that  it 

der  judgment  for  a  larger  sum,  not  exceeding  must  be  in  writing,  and  be  served  more  than 

three  times  the  amount  of  the  verdict.    5  Stat,  thirty  days  before  uie  trial, 

at  L.  p.  123;  Day  v.  Woodworth,  13  How.  372.  Having  given  the  notice  as  required  fa^  the 

To  maintain  the  issue  on  their  part,  the  defend-  act  of  Congress,  the  defendant  at  the  trial  may 

ants  offered  three  depositions,  each  tending  to  proceed  to  prove  the  facts  therein  set  forth  by 

prove  that  the  plaintiffs  were  not  the  original  any  legal  and  competent  testimony.    For  that 

and  first  inventors  of  the  improyement  described  purpose,  he  may  call  and  examine  witnesses  up- 

In  their  letters  patent.  ^^  the  stand,  or  he  may  introduce  any  depoa- 

Objection  was  seasonably  made  by  the  plain-  tion  which  has  been  legally  taken  in  the  eanss. 
tiffs  to  the  introduction  of  each  of  these  deposi-  Under  those  circumstances,  depoeitiona  takss 
tions  on  two  grounds:  (1)  Because  the  first  before  the  notice  was  served,  as  well  aa  those 
notice  of  special  matter  to  be  introduced  at  the  taken  afterward,  are  equally  admissible,  prot* 
trial  did  not  accord  with  the  proof  offered,  as  yided  the  statements  of  the  deponents  are  ap* 
contained  in  these  depositions;  (2)  because  the  pHcable  to  the  matters  thus  put  in  issue  be- 
second  notice  of  special  matter  to  be  thus  intro-  tween  the  parties. 

duced  M  as  served  and  filed  without  any  order  j^f^j  ^e  defense  was  closed,  the  plaintiffs  of* 

from  the  court  and,  therefore,  should  be  disre-  ^^^^^  evidence  'to  impeach  one  of  the  witr  [♦11 

1^1^^^'  ,.                 J  ,    X  1       X    X,.            ^.  nesses,  who  had  given  material  testimony  for 

Exceptions  were  duly  taken  to  the  respective  ^y^^  defendanU.    When  called,  the  impeaching 

ruling  of  the  court,  in  admitting  e^h  oJ  these  .^         ^^^  ^y^^^  ,^^  knew  the  witness  sought 

depositions;  but  as  they  al    depend  upon  the  hnpeached,  and  knew  other  persons  who 

same  considerations,  they  will  be  considered  to-  ^^^  acqGdnted  with  the  witness,  a^  that  they 

^TtTs  conceded  by  the  defendants  that  the  first  both  resided  in  the  dty  ^^If^'^^^^i]^^ 

notice  was,  to  some  extent,  insufficient.    On  the  ".P<>^.^,l^^"fi  ^'  the  plaintiffs  put  the  quej- 

other  hand,  it  is  admitted  by  the  plaintiffs  that  tion,  "VVhat  is  the  reputation  of  the  witness  for 

the  terms  of  the  second  notice  were  sufficiently  moral  character?"    To  that  question,  the  eaaar 

comprehensive  and  specific  to  justify  the  rul-  sel  of  the  defendants  objected,  on  the  grooiKl 

ings  of  the  court,  in  allowing  the  depositions  to  that  the  inquiry  should  be  limited  to  the  m- 

be  read  to  the  jury.    They,  however,  insist  up-  eral  reputation  of  the  witness  for  truth  and  n- 

on  the  objection,  taken  at  the  trial,  that  it  was  racity,  with  the  right  to  put  the  further  inquiry 

served  and  filed  without  any  order  of  the  court,  whether  the  witness  testifying  would  believe  the 
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other  on  his  oath;  and  the  court  sustained  the  believe  him  upon  his  oath.    In  support  of  this 

objection,  and  rejected  the  testimony.  mode  of  conducting  the  examination,  he  refers 

No  reasons  were  assigned  by  the  court  for  to  several  decided  cases,  both  En  dish  and  Amer- 

the  ruling;  and  of  course  the  only  point  pre-  ican,  which  appear  to  sustain  the  views  of  the 

tented  is,  whether  the  particular  question  pro-  writer. 

pounded  was  properly  excluded.  Rex  v.  Watsoii,  32  How.  St.  Tr.  496 ;  If  air- 
Courts  of  justice  differ  very  widely,  whether  son  v.  Hartsink,  4  Esp.  104;  Rex  v.  Rooktoood, 
the  general  reputation  of  the  witness  for  truth  13  How.  St.  Tr.  211;  Carpenter  v.  Wall,  11  Ad. 
and  veracity  is  the  true  and  sole  criterion  of  his  &  El.  803;  Anonymous,  1  Hill  (S.  C.)  259; 
credit,  or  whether  the  inquiry  may  not  properly  Hume  v.  Scott,  3  A.  K.  Marsh.  202;  Day  ▼.  The 
be  extended  to  his  entire  moral  character  and  Btate,  13  Mo.  422;  3  Am.  Law.  Jour.  N.  S.  145. 
estimation  in  society.  They  also  difTer  as  to  the  •Both  Mr.  Grccnleaf  and  Mr.  Taylor  [•IS 
right  to  inquire  of  the  impeaching  witness  agree,  however,  that  the  impeaching  witness 
whether  he  would  believe  the  other  on  his  oath,  must  be  able  to  state  what  is  generally  said  of 
All  agree,  however,  that  the  first  inquiry  must  the  other  witness  by  those  among  whom  he  re- 
be  restricted  either  to  the  general  reputation  of  sides,  and  with  whom  he  is  chiefly  conversant, 
the  witness  for  truth  and  veracity,  or  to  his  and  in  effect  admit,  that  unless  he  can  sospeak, 
general  character;  and  that  it  cannot  be  extend-  he  is  not  qualified  to  testify  upon  the  subject, 
ed  to  particular  facU  or  transactions,  for  the  ^^l^^^%  reason  that  it  is  only  vfYmt  is  generally 
reason  that,  while  every  man  Is  supposed  to  be  ®**^  <>'  *^®  witness  by  his  neighbors  that  con- 
fuUy  prepared  to  meet  those  general  inquiries,  jtitutes  his  general  reputation.  To  that  extent 
It  is  not  likely  he  would  be  equally  so  without  JJ^^  ^J?^.''.  an^  so  as  a  general  remark,  do 
notice  to  answer  as  to  particular  facte.  ^\f  authorities  which  on  the  one  side  and  the 
According  to  the  views  of  Mr.  Greenleaf,  the  ""i^^/ A^PP^il^  ^^'f^  respective  theories;  but  be- 
inquiry  in  all  cases  should  be  restricted  to  the  IJ^f  l^^'hl^^  Vu'^-r^  ^^'"^'^  commentators,  an 
general  reputation  of  the  witness  for  truth  and  '^^^^{^^  ^^^^  authorities,  appear  to  be  irrecon- 
veracity ;  and  he  also  expresses  the  opinion  that  i„  referring  to  this  conflict  of  opinion  among 
the  weight  of  authority  in  the  American  courts  text  writers,  !nd  judicial  decisions,  we  have  not 
is  against  allowing  the  question  to  be  put  to  the  done  so  because  there  is  anything  presented  in 
impeaching  witness  whether  he  would  believe  this  record  that  makes  it  necessary  to  choose  be- 
the  other  on  his  oath.  In  the  last  edition  of  tween  them,  or  even  renders  it  proper  that  we 
his  work  on  the  law  of  evidence,  he  refers  to  should  attempt  at  the  present  time  to  lay  down 
?«Swu  ^°  .  ?"*'*  ^^*^^  appear  to  support  any  general  rule  upon  the  subject.  On  the  con- 
la  ]  these  positions;  •and  it  must  be  admitted  trary,  our  main  purpose  in  doing  so  is  to  bring 
that  some  of  these  decisions,  as  well  as  others  the  particular  question  exhibited  in  the  bill  of 
that  have  since  been  made  to  the  same  effect,  are  exceptions  to  the  test  of  both  theories,  in  order 
enforced  by  reasons  drawn  from  the  analogies  to  ascertain  whether  under  either  rule  of  prao- 
01  the  law,  to  which  it  would  be  difficult  to  give  tice  it  ought  to  have  been  allowed.  Under  the 
anv  satisfac^  answer.  firgt  mode  of  conducting  the  examination,  it  is 
1  Greenl.  Ev.  J  461;  Phtllipa  ▼.  Kingfield,  19  admitted  that  it  was  properly  rejected,  and  we 
Me.  375,  per  Shepley,  J.;  Oase  ▼.  Stimpson,  2  think  it  was  equally  improper,  supposing  the 
Sumn,  610;  Wood  v.  Mann,  2  Sumn.  321;  other  rule  of  practice  to  be  correct.  Whenever 
Orotg  ▼.  The  State,  6  Ohio  N.  S.  605 ;  Oilbert  v.  a  witness  ia  called  to  impeach  the  credit  of  an- 
Sheldon,  18  Barb.  623;  Jaokaon  v.  Lewie,  13  other,  he  xfRist  know  what  is  generally  said  of 
Johns.  504;  U.  8,  v.  Van  Sickle,  2  McLean,  219;  the  witness  whose  credit  is  impeached  by  those 

f^!^  7a-^""?V^*  ^^'  ^^'  ^^^'  ^-  ^^<^^»  3  among  whom  the  last  named  witness  resides,  in 

Pidc.  196;  Chlohnat  ▼.  McKee,  4  Watts,  380;  order  that  he  may  be  able  to  answer  the  inquiry 

Stale  V.  Smith,  7  Vt.  141 ;  Frye  v.  Bank  of  lUi-  either  as  to  his  general  character  in  the  broader 

note,  11  111.  367 ;  Jonee  ▼.  The  State,  13  Tex.  sense,  or  as  to  his  general  reputation  for  truth 

168;  State  v.  Randolph,  24  Conn.  363;  Uhl  v.  and  veracity.     He  is  not  required  to  speak  from 

Oom,  6  Oratt.  706;  Wike  ▼.  Lightener,  11  S.  &  his  own  knowledge  of  the  acte  and  transactions 

R.  338;   Kimmel  ▼.  Kimmel,  3  S.  &  R.  338;  from  which  the  character  or  reputetion  of  the 

State  V.  Howard,  9  N.  H.  485;  Buoklin  ▼.  The  witness  had  been  derived,  nor,  indeed,  is  he  al- 

State,  20  Ohio,  18;  Ford  v.  Ford,  7  Humph.  92;  lowed  to  do  so,  but  he  must  speak  from  his 

Thurman  v.  Virgin,  18  B.  Mon.  792;  Perkins  v.  own  knowledge  of  what  is  generally  said  of  him 

Mohley,  4  Ohio,  N,  S.  668;  Bates  ▼.  Barber,  4  by  those   among  whom   he  resides,   and   with 

Cosh.  107.  whom  he  is  chiefly  conversant;  and  any  ques- 

On  the  other  hand,  a  recent  English  writer  on  tion  that  does  not  call  for  such  knowledge  is  an 


the  law  of  evidence,  of  great  repute,  maintains 
that  the  inquiry  in  such  cases  properly  involves 
the  entire  moral  character  of  the  witness  whosi. 
credit  is  thus  impeached,  and  his  estimation  in 
society;  and  that  the  opinion  of  the  impeaching 
witness,  as  to  whether  he  is  entitled  to  be  bi'- 
Heved  cm  his  oath,  is  also  admissible  to  the  jury. 
2  Taylor,  £▼.  SI  1082,  1063. 

That  learned  writer  insiste  that  the  regular 
mode  of  examininff  into  the  character  of  the 
witness  souj^ht  to  oe  impeached  is  to  ask  tlie 
witness  testifying  whether  he  knows  his  gen- 
eral reputetion ;  and  if  so,  what  that  reputetion 


improper  one,  and  ought  te  be  rejected.  No 
case  has  been  cited  ^authorizing  such  a  [*14 
question,  or  even  furnishing  an  example  where 
it  was  put,  and  our  researches  in  that  direction 
have  not  been  attended  with  any  better  success. 
For  these  reasons,  we  think  the  question  was 
properly  excluded.  Some  further  attempts 
were  made  by  the  plaintiffs  to  impeach  this  wit- 
ness, and  with  that  view  they  called  another 
witness,  who  testified  that  he  knew  the  one 
sought  to  be  impeached,  and  had  had  business 
transactions  with  him  during  the  years  1852-  '53 
in  the  city  where  they  resided.     On  being  asked 


fs,  and  whether,  from  such  knowledge,  he  would    by  the  counsel  of  the  plaintiffs  what  was  tho 
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reputation  of  the  witnese  lor  truth  and  veracity, 
he  replied  tliat  he  had  no  means  of  knowing 
what  it  WM,  not  having  had  any  dealings  with 
him  since  thoiie  tranaactions ;  thereupon  the 
same  counsel  repeated  the  queetion,  limiting  it 
to  that  period. 

Objection  was  made  to  that  question  by  tiie 
oounsel  of  the  defendants  on  the  ground  that  the 
period  named  in  the  question  was  too  remote, 
and  the  court  sustained  the  objection  and  ex- 
cluded the  question.  To  this  ruling  the  plain- 
titta  excepted.  Such  testimony  undoubtedly 
may  propprly  be  excluded  by  the  court  when  it 
applies  to  a  period  of  time  so  remote  from  the 
transaction  involved  in  the  controversy,  KB 
thereby  to  become  entirely  unsatis factory  and 
immaterial;  and  as  the  law  euinot  fix  that  pc' 
riod  of  limitation,  it  must  necessarily  be  left  to 
the  discretion  of  the  court.  Considering  that 
the  witness  had  already  stated  that  he  was  not 
able  to  answer  the  question,  we  do  not  think 
that  the  discretion  of  the  court  in  this  caae  waa 


l>ly  c 


!i«ed. 


yonf  of  Ihc  •■xi'-ptiuna  can  be  sustained,  and 
the  judrimcnl  of  the  Circuit  Court  it,  therefore, 

cjjirmcii.  I'ilh  costs. 


JOU-V  BAITISTE  BEAUBIEN  et  al,  Appt:, 

ANTOINE  BEAUBIEK  «t  oL 

(See  B,  C.  S8  How.  190-20».> 

liimilalionx  in  equitj) — (oms  at  at  latD-^Vioh- 
igua  late — fi-aud  or  ooneealmeni,  to  avoid 
itatufe,  how  set  up— fifty  year^  eaelutive 
fottestion. 


dalniine   under  them,   have  been    Id   the  exclusive 
possession   of    the    preulaea    Id    qnesflbn 


I   slity-two    setve 


Dudi'r  whom   the;  c 


J    Id    oni -      ,   .     . 

nent  of  this  salt,  end  no 
le  plalnlKTB, 
;o  the  title 


lived  tn  the  nelshborhood  of  the  prmniMa;  inM, 
that  tbe  itBtat*  af  limitations  applle*. 


APPEAL  from  th«  Circuit  Court  of  the  Unit- 
ed States  for  the  Diatriot  of  Michigan. 

The  history  of  the  case  and  a  atatanent  of  tb) 
facta  appear  in  the  opinion  of  the  court. 

ifeaars.  R.  B.  GiU*t  and  Flstt  Smltk,  for 
appellants: 

The  bill  sets  forth  a  complete  title  exeent«d 
in  strict  compliance  with  the  previous  edict  of 
the  King. 

See  Whita'a  Land  Laws,  fol.  1,  p.  0«S. 

The  title  papeis  in  this  caae  are  «zecul«d  bf 
the  proper  officers,  and  in  strict  complianu 
with  the  al>ove  law.  By  virtue  of  this  grant  the 
lands  in  question  became,  and  forever  remained, 


the  rights  of  all  parties,  and  their  lenl  repit- 
Bcntatives,  in  the  titles  which  they  held  at  the 
lime  Great  Britain  ceded  tliat  country  to  the 
United  States. 

See  art.  S  of  the  treaty;  Bhankt  v.  Dupmt,  i 
Pet.  262. 

The  facts  charged  in  the  bill  are  admitted  bj 
the  pleadings.  Part  of  the  defendant*  demur, 
the  others  plpad  in  confeasim  and  avoidance. 
Thereby  the  authority  of  the  officers  maJdig 
the  grant,  the  rensons  for  taking  the  ease  out 
of  the  statute  of  limitations,  the  fraud  and  dia- 
honesty  of  the  defendants,  and  thoae  under 
whom  they  hold— are  all  admitted. 

Even  if  it  were  not  admitted,  the  authontt 
of  oCncers  malting  the  grant  would  be  preeumea 

Sec  StitiCher  v.  Luaat,  12  Pet  410,  411. 

Lapse  of  lime  is  not  made  a  questioa  by  tlie 
pleadings;  the  court  will  not  preaume  for  tke 
defendants  what  they  do  not  claim   tor  theut- 


'l'h''i-r  aie  two  acta  of  limitation  Id  the  state  at 
Ulf'lilK'in.  rllhpr  of  which  bars  the  elalni  of  the 
plalnlilTs  :   (1)  The  act  of  Maj  15, 1820,  which  Umlta 


SVJ'i, 


uil   c 


s  seek  to  avoid  the  operation  of 
1  averment  of  concealmeac  and 
of  the  defendants  and  (boss 
"  •   particular   acts   of 


liment  shonld 

bv  distinct  averments,  as  well  as  the  time  when  dis- 
covered. BO  that  (be  court  may  see  whetber.  bf  the 
exei'Cise  of  ardlnar;  dlUeence.  the  discover;  mlzht 
Dot  have  been  before-made. 

When  no  acU  of  fraud  or  concealment  are  stated, 
and  tbe  time  when  evei 


whici 


r  the 
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Nan. — Lint  Italian*  tn 


equttu;  relief  denied  Tram 
to  3  U  ed.  V.  S.  6ST.  and 


In  Weatherhead't  Lctteet  t.  BoefcarviU*,  U 
How.  329,  the  suit  waa  brought  fifty-eight  y«an 
after  the  death  of  the  ancestor;  fifty-three 
yeara  after  the  partition  among  the  girls;  fortj- 
flve  years  after  that  among  the  boys.  The  stiil 
was  maintained.     See  pages  356,  300. 

In  aiachpoole  v.  Davoren,  an  account  of  rent* 
and  profits  of  an  estate  was  decreed  after  is 
adverse  possession  of  50  years. 

1  Bro.  P.  C.  9,  referred  to  in  Hill  on  Tnu- 
tees,  265. 

In  a  recent  case.  Sir  C.  Pepya,  the  if.  B.,  Mt 
a«ide  a  purchase  by  a  steward  at  an  nnderralne 
after  an  interval  of  forty-seven  years,  2d  Juue, 
1335;  Affirmed  II  Clark  £  P.  714;  Hill  « 
lYustees,  265,  where  reference  is  given  to  mtij 
other  coses  of  like  tendency. 

A  caae  is  reported  in  6  Sim.  640.  There  tin 
defendants  had  been  in  poasesaion  seventv 
years;  and  to  a  bill  filed  by  the  remaindeniit" 
to  recover  the  estate,  a  plea  was  put  in,  statine 
that  adverse  possession  of  the  property  htii 
been  held  during  the  whole  time,  and  that  the 
rents  and  profits  had  been  received.  The  Vice- 
Chancellor  overruled  the  plea,  and  on  an  appe»l 
taken,  his  decision  was  affirmed  1^  ChaueellM 
Brougham. 

MV.S. 
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Mylne  ft  K.  738;  cited  in  16  Pet.  468;  see, 
also,  Doe,  d.  Fefiwiclt,  v.  Reed,  5  Bam.  &  Aid. 
232;  Swayze  ▼.  Burkes  12  Pet  11;  Brush  v. 
Ware,  16  Pet  93. 

The  grant  by  the  governor  and  intendant 
severed  the  tract  from  the  public  domain,  and 
it  could  not  be  reannexed  without  process  by 
or  before  them. 

Declaration  Du  Roi,  1  White's  Land  Laws, 
669. 

Contrary  to  the  Roman  law,  the  French  law 
did  not  hold  to  a  strict  forfeiture  when  a  con- 
dition was  not  performed  within  a  time  limited. 
Pothier  on  Cfbligation,  S  349;  Domat,  vol.  I. 
I  222. 

The  King  is  bound  by  the  law  equally  with 
the  subject 

CBuvres  Duplessis,  vol.  I.  p.  679;  see  1  White 
Land  L.  639. 

By  the  English,  as  well  as  the  French  law, 
an  action  or  '^office"  was  necessary  to  reannex  a 
concession  to  the  public  domain. 
Greenl.  Cruise,  vol.  p.  32,  S§  39,  41. 
It  has  been  repeatedly  hdd  that  a  perfect 
title  needs  no  connrmation. 
9  How.  446. 

If  the  title  had  not  been  perfect,  the  confirma- 
tion would  merely  have  made  good  the  old  and 
would  have  made  no  new  title. 

See  act  of  Congress,  March  3,  1807,  S  8  (2 
Stat  at  L.  438). 

This  provides  that  the  party  in  possession,  in 
his  own  right  under  a  claim  filed  under  the 
Ibnner  acts,  shall  be  confirmed  in  the  title  to 
the  same,  as  in  the  state  of  inheritance.  No 
other  title  is  intoided  to  be  panted  by  the  act. 
The  confirmation  is  ino^rative,  except  in  favor 
of  those  in  whom  the  right  of  possession  ib. 

Antoine  Beaubien's  possession  was  that  of  a 
won  and  brother,  not  that  of  an  adverse  claim- 
ant; he  was  not  in  possession  in  his  own  right 
hut  only  for  himself  and  his  brothers  and  sis- 


Ang.  Urn.  403,  note. 

There  is  equity  in  the  bill.  The  matters  In 
controversy  could  not  be  investigated '  at  law 
without  a  multiplicity  of  suits.  A  court  of 
equity  will  not  hesitate  to  look  behind  a  patent, 
especially  when  It  appears  that  fraud  was  used 
in  obtaining. 

Reeder  v.  Barr,  4  Ohio,  446 ;  Ware  v.  Brush, 
1  McLean,  633. 

The  plea  is  no  bar  to  the  matters  set  up  in 
the  bill.  The  plea  of  a  purchaser  for  valuable 
oousideration  without  notice,  should  aver  that 
the  person  from  whom  he  purchased  had  such 
an  Interest  in  the  property  as  entitled  him  "to 
convey  it  to  the  defendant 

2  Dan.  Ch.  Pr.  687;  Head  v.  Egerfon,  3  P. 
"Wms.  281;  Daniels  v.  Davison,  16  Ves.  252; 
Cfraig  v.  Leiper,  2  Yerg.  196. 

The  plea  traces  title  from  the  United  States. 
But  this  is  not  enough,  for  a  pre-existing  title 
18  distinctly  averred  and  set  forth  in  the  bill; 
and  it  has  been  repeatedly  held  that  a  patent 
from  the  United  States  does  not  affect  a  pre-ex- 
isting title  in  a  third  person. 

I/ew  Orleans  v.  Armas,  9  Pet.  236;  17.  8,  v. 
Arr-edondOy  6  Pet.  738. 

The  bill  charges  that  this  patent  was  obtained 
by  the  fraud  of  Antoine  Beaubien,  the  patentee ; 
that  the  patent  was  based  on  the  French  titles 
under  which  plaintiffs  claim,  which  patent,  so 
23  How. 


far  as  it  purports  to  convey  anything  to  said 
Antoine,  is  fraudulent  and  void  as  as^inst  com- 
plainants. The  bill  also  charges  that  defend- 
ants, or  some  of  them,  have  possession  of  the 
documents  of  the  original  title.  The  plea  does 
not  undertake  to  deny  the  fraud,  or  that  the 
patent  was  obtained  on  the  claim  founded  on 
the  original  French  titles,  or  that  the  defend- 
ants have  not  the  original  title  papers.  All 
these  should  be  negatived  by  averment  in  the 
plea. 

2  Daniels'  Ch.  Pr.  691. 

Possession,  to  be  adverse,  must  be  In  eood 
faith,  and  not  a  precarious  possession,  such  as 
a  possessio  fratris  or  a  fraudulent  possession. 

Domat,  Ang.  on  Lim.  402;  Cook  v.  Hioholas, 
2  Watts  &  S.  27;  Doxodall  v.  Byrne,  Batty, 
Irish,  373. 

Messrs,  J.  M.  Oarlisle»  Geo*  P.  Russell, 
and  H.  H.  Eminoiui,  for  appellees: 

1.  The  claim  of  the  complainants  is  barred 
by  the  acts  of  Congress  and  the  action  under 
them,  by  which  Antoine  Beaubien  oMained  a 
patent 

The  following  are  the  statutes  under  which 
the  proceedings  were  had: 

2  Stat  at  £.  March  26th,  1804;  act  of  1805, 
March  3d  (Stat  at  L.  343,  S  6) ;  act  of  March 
3d,  1807  (2d  Stat  at  L.  437). 

Among  all  the  statdtes  areatine  boards, 
whose  decisions  this  court  has  declared  to  be  ju- 
dicial and  final,  none  are  more  comprehensive 
than  these. 

We  insist  that  the  statute  havinff  in  express 
terms  barred  all  rights  not  presented  and  proved 
before  the  board,  every  riffht  which  is  in  hos- 
tility to  the  decision  of  Uie  board,  is  forever 
cut  off. 

The  following  cases  we  submit  in  full  to  sus- 
tain these  views: 

Bernard  v.  Bougard,  1  Harr.  (Mich.)  130; 
Rickey  v.  8teu>ari,  3  How.  750;  Btrother  r, 
Lucas,  12  Pet  454,  458;  see  6  Pet.  770;  Robin- 
son V.  Minor,  10  How.  627;  Landes  v.  Brani, 
10  How.  348;  Laroohe  v.  Jones,  9  How.  155; 
West  V.  Cochran,  58  U.  S.  (17  How.)  414;  U. 
8,  V.  Arredondo,  6  Pet.  729,  730. 

2.  The  claim  in  this  case  is  barred  by  the 
statute  of  limitations. 

This  defense,  as  well  as  lapse  of  time  gener- 
ally, may  be  taken  by  demurrer. 

Rhode  Island  v.  Massachusetts,  15  Pet.  233; 
Story,  ikj.  PI.  §|  503.  506,  761;  4  Wash.  631, 
632;  2  Sch.  &  Lef.  637;  6  Sim$t,  51;  4  Johns. 
Ch.  299;  2  Ves.  Jr.  294;  1  Johns.  Ch.  46;  1 
Bald.  418:  19  Vesey,  180;  7  Paige,  195;  11 
Enp.  Ch.  68. 

The  bin  in  this  case  contains  no  sufficient 
averment  to  avoid  the  application  of  the  statute. 

The  two  acts  of  May  15,  1820  (R.  Laws  of 
Mich.  1833,  p.  570.  §  6),  and  of  November  15, 
1829  (R.  Laws  1833,  p.  406),  and  especially  the 
latter,  bar  all  claim  in  this  case. 

For  the  application  of  the  act  of  1829  to  past 
causes  of  action,  see  Laws  of  Michigan  1843,  p. 
43,  declaring  that  all  causes  shall  be  determined 
l»y  the  law  applicable  to  them,  when  the  Revised 
Statutes  of  1838  were  passed. 

See.  also,  judicially  so  holding,  Lastly  v.  Cra- 
mer, 2  Doup:.   (Mich.)   307. 

It  is  hardly  necessary  to  cite  the  following 
cnse*?,  to  show  that  where  the  statute  commences 
to  run,  no  subsequent  disability  will  arrest  it. 
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15  Johns.  169 ;  Adams,  Eq.  69,  note  1 ;  1  Sug. 
Vend.  389;  3  Brod.  &  Bine,  217;  3  Johns.  Cn« 
140,  and  cases  cited;  Plowd.  353;  4  Mass.  282; 
C.  &  Hills  Notes,  320. 

And  most  particularly  do  we  ask  attention  to 
the  decisive  fact,  that  in  this  statute  of  1829 
there  is  no  saving  clause.  The  bar  is  general 
and  universal.  The  nonresident  is  bound  equal- 
ly with  the  resident,  the  infant  with  the  adult, 
and  we  therefore  need  not  stop  to  discuss  the 
particular  circumstances  of  each  complaint. 

That  where  the  legislature  have  made  no  ex- 
ceptions, the  courts  can  make  none. 

See  1  Sug.  Vend.  389;  4  Tenn.  307,  ]fer  Ship- 
pen,  arguendo,  and  many  other  cases  cited  else- 
where in  this  argument. 

This  court  has  repeatedly  recognized  this 
rule. 

Bank  of  the  State  of  Alabama  v.  Dalton,  9 
How.  522;  Molver  v.  Ragan,  2  Wheat.  25;  Ba- 
con v.  Hoicard,  61  U.  S.  (20  How.)  25. 

If,  then,  this  action  may  be  said  to  have  arisen 
at  any  time  before  1828,  it  was  barred  Novem- 
ber  10,  1839. 

When,  within  the  meaning  of  this  rule,  did  it 
arise? 

The  bill  says  that  Antoine  Beaubien  was  in 
possession  with  his  brother  before  1800 :  that  he 
presented  a  sole  daim  before  the  board  in  1804, 
and  did  not  succeed  because  he  failed  in  his  at- 
tempt to  prove  a  conveyance  to  himself  under 
the  French  title.  He  then,  in  1804,  claimed  sole 
ownership,  attempted  to  prove  it.  This  was  open 
and  notorious.  A  public  record  is  made  of  it. 
All  had  notice  of  it.  There  is  no  denial  that  all 
the  coheirs  had  such  notice;  and  there  is  no  pre- 
tense that  he  agreed  expressly  to  take  in  trust 
for  them.  This,  then,  was  a  hostile  sole  claim. 
But  the  bill  further  says  that  again,  in  1807, 
lie  presented  another  sole  claim  as  sole  occupant 
ana  improver.  He  procured  witnesses  to  swear 
lie  was  such.  It  was  judicially  determined  he 
was  such  in  a  proceeding  in  rem,  which  im- 
pleaded all  the  world.  Not  only  is  there  nu 
averment  thnt  he  had  agreed  to  hold  for  the 
other  heirs,  but  tlicre  is  not  one  fact  or  dr- 
eum<«tnnce  stated  which  could  lead  them  to  be- 
lieve so.  Ho  could  not.  without  the  aid  of  per- 
jury, linvc  proved  in  his  own  name  if  he  were 
Bot  the  sole  occupant. 

Sec  Bonn r (I  v.  Bougard,  1  Harr.  (Mich)  130. 

We  submit  the  act  of  1829  is  a  complete  bar. 

Qut  tlie  act  of  May  15,  1820,  is  equally  a  bar. 
In  the  circumstances  of  this  case  the  disabili- 
ties of  nonresidence,  infancy,  and  coverture  are 
wliolly  immaterial.  There  can  be  no  successive 
disabilities,  either  in  the  same  person  or  set  up 
in  succeeding  hei^s.  If  the  disabilities  of  the 
first  takers  are  removed,  the  heirs  must  sue 
within  ten  or  twenty  years  (according  to  the 
statute)  thereafter.  Thus,  if  A,  an  heir,  be  a 
nonresident  and  dies,  and  his  heir  is  also  a  non- 
resident, the  disability  of  the  latter  cannot  be 
added  to  that  of  his  ancestor,  but  he  must  sue 
within  the  time  limited  after  the  death  of  the 
first  taker;  otherwise  statutes  of  limitation 
would  be  perpetual. 

The  act  of  1820  limits  the  right  of  action  to 
80  years,  and  the  saving  section  is  as  follows : 

"This  act  shall  not  extend  to  bar  any  infant, 
persons  imprisoned,  beyond  seas,  etc.,  etc.,  from 
bringing  either  of  the  actions  before  mentioned 
wi'^  in  the  term  before  set  and  limited  fox 
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bringing  such  actions,  ealeulating  from  the  time 
such  impediment  shall  be  removed.** 

Whitney  v.  Webb,  10  Ohio,  513. 

Plaintiff  resided  out  of,  and  had  never  been 
within,  the  state  of  Ohio,  and  his  ancestor  and 
those  under  whom  the  ancestor  daimed,  had  in 
their  lifetime  been  in  the  same  situation,  and 
the  question  was,  whether  the  exception  in  the 
law  (which  was  like  ours)  saved  the  rights  of 
the  plaintiff,  who  and  whose  ancestors  had  been 
successively  and  continually  under  the  technical 
disability  of  nonresidence. 

The  court  cites  and  analyzes  Plowd.  358;  6 
East,  80;  4  Miss.  182;  2  Conn.  27;  and  3  Johns. 
Ch.  129— -which  is  an  elaborate  review  of  all 
the  old  cases — and  holds  that  the  action  wu 
barred  immediately  on  the  death  of  the  ances- 
tor or  first  taker,  provided  twenty  yean  had 
then  elapsed;  that  as  the  statute  provided  for 
no  period  after  that  for  the  heir  to  sue,  and 
saved  the  rights  only  of  the  person  to  whom  the 
right  accruM,  there  was  no  mode  in  which  by 
mere  construction  the  heir  could  be  allowed  anj 
time  after  the  lapse  of  twenty  years;  that  the 
person  to  whom  the  right  accrued  nois^t  hare 
sued  within  twenty  years  after  his  disability  re- 
moved. But  this  light  did  not  accrue  to  the 
heir.  On  page  517  it  says,  successive  disabilities 
cannot  be  set  up  where  they  exist  in  the  sane 
person,  any  more  than  when  one  man  attempti 
to  protect  himself  bv  one  in  himself,  after  the 
removal  of  one  in  his  ancestor. 

The  doctrine  was  strictly  applied  in  a  case  io 
equily  in  the  same  volume,  Ridley  r.  Hettman, 
10  Ohio,  524. 

See,  also  Thorp  v.  Raymond,  16  How.  247. 

The  court  will  not  fall  to  perceive  the  vague- 
ness with  which  the  bill  Is  <urawn. 

It  makes  no  averments  that  these  complain- 
ants have  been  continuously  oirt  of  the  territoiy 
and  the  state  of  Michigan.  Such,  it  is  noto- 
rious, is  not  the  fact.  They  all  reside  within 
half  a  mile  of  Detroit,  and  though  in  Canada, 
are  and  have  for  years,  as  have  all  their  an- 
cestors, been  weekly  there.  Hence  the  state- 
ment that  they  have  "resided"  in  Canada. 

This  may  be  true,  and  still,  if  th^  have  been 
within  the  state,  the  running  of  the  statutes 
will  be  conceded.  No  authority  need  be  dted 
for  this.  The  bill  should  have  averred  that  the 
complainants  had  not  been  within  the  state. 
See  the  common  precedents  of  pleadings,  the  old 
exception  of  "beyond  seas." 

This  answers  the  pretense  that  some  of  the 
complainants  are  within  the  exceptions  of  the 
statute  of  1820. 

Still  we  repeat  that  of  1829  has  no  exeep- 
tions. 

That  our  holding  is  adverse^,  so  as  to  start  the 
running  of  the  statute,  whether  it  be  said  there 
is  a  trust  or  a  tenancy  in  common,  we  cite  a 
few  decisions.  They  show  equally  what  we 
cannot  take  time  distinctly  to  argue,  tiiat  this 
is  a  case  where  the  presumption  of  a  grant  ii 
full  and  clear. 

Still,  the  main  object  is  to  show  an  adnnt 
holding  within  the  statute  of  limitatioiis. 

Prescott  V.  Nevere,  4  Mason,  326;  2  Smith  I* 
C.  450 ;  notes  to  Taylor  y.  Horde,  1  Burr.  60; 
Nepean  v.  Doe,  2  Mees.  ft  W.  910. 

If  a  party  holds  in  a  character  ineompAtftl« 
Avith  the  idea  of  a  freehold  in  another,  his  hold- 
ing is  adverse.    In  order  to  ascertain  the  char 
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Mfcer  of  the  holding,  courts  will  look  at  the 
party's  conduct  while  in  possession.  The  cases 
are  very  fully  cited  in  Davies  v.  Loumdea,  6 
Bing.  N.  C.  161;  see,  per  Tindal,  Ch.  J.,  p. 
71;  also,  72,  73,  74.  For  the  evidence  in  the 
eaae,  see  p.  66. 

A  patent  from  the  government  invests  the 
patentee  with  seizure  in  law,  so  that  he  is  con- 
sidered in  actual  possession  until  an  ouster  by 
a  third  person.    2  Smith,  L.  C.  469. 

The  patentee's  conveyance  transfers  a  like 
possession  to  his  grantee. 

See  Barr  v.  Oratz,  4  Wheat.  215;  2  Smith,  L. 
a  469. 

Page  472  cites  the  cases  fully,  to  show  that 
one  ^ant  in  common,  by  claiming  to  hold  as 
owner  of  the  whole,  will  constitute  an  ouster 
of  his  cotenant. 

See,  also,  Humbert  v.  Trinity  Oh,  24  Wend. 
601,  602. 

8.  The  statute  of  limitations  of  Michigan, 
relied  on  in  this  case,  is  broader  than  the  Eng- 
lish statute,  and  it  is  equally  a  bar  in  a  oourt 
of  equity  as  at  law;  this  court  under  this  stat- 
ute, can  make  no  exception  in  cases  of  undis- 
covered fraud. 

Our  statute  does  apply  equally  to  a  court  of 
equity  as  to  that  of  law.  Its  language  is,  ''no 
real  or  possessory  action,  of  whatever  name  or 
nature,"  shall  be  sustained  after  ten  years  from 
1829.    So  is  the  act,  also,  of  1820. 

Famam  v.  Brooks,  9  Pick.  242;  Johnson  v. 
Ames,  11  Pick.  182,  are  directly  in  point,  hold- 
b^  that  a  statute  like  this  bound  ex  direotu, 
both  courts  of  equity  and  law,  alike. 

Beckford  r.  Wade,  17  Ves.  87. 

4.  If  it  is  held  that  this  act  is  to  receive  the 
same  construction  as  those  which  simply  bar 
mcifically  enumerated  legal  actions,  and  that 
tnis  court  will,  therefore,  admit  the  same  ex- 
ceptions to  its  applications,  sueh  as  trust  and 
undiscovered  fraua,  then  we  say  the  bill  does 
not  set  up  facts  to  bring  the  case  within  these 
exceptions,  and  the  remedy  is  barred  b^  the 
statute  under  the  general  principle  applicable 
to  all  statutes  of  limitations. 

Moore  T.  Oreene,  60  U.  8.  (19  How.)  69;  Bu- 
tane V.  Vairian,  1  Eng.  V.  Ch.  843;  Wagner  t. 
Baird,  7  How.  234;  Boone  v.  Ohiles,  10  Pet. 
221 ;  Cholmondeley  v.  Clinton,  1  Turn.  &  R.  107; 
11  Enpr.  Ch.  68;  Decouche  v.  Savetier,  3  Johns. 
Ch.  216;  Beckford  v.  Wade,  17  Ves.  88. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  dr- 
suit  oourt  of  the  United  States  for  the  district 
9f  the  state  of  Michigan. 

The  bill  was  filed  by  the  plaintiffs  against  the 
defendants,  claiming  to  be  tenants  in  common 
irith  them  in  a  tract  of  land  now  lyinff  in  the 
si^  of  Detroit,  each  party  deriving  title  from 
s  common  ancestor,  who  made  the  settlement 
la  earlv  as  the  year  1745,  under  a  concession 
from  the  French  government.  The  tract  con- 
tained five  arpents  in  front  on  Lake  Erie,  and 
Bighty  arpents  back.  The  ancestor,  John  Bap- 
tiste  Beaubien,  died  in  1793,  having  had  the  im- 
tnterrupted  possession  of  the  property  from  the 
time  of  the  concession  in  1745,  leaving  a  widow 
%nd  several  children.  Two  of  the  sons,  Antoinc 
lad  Lambert,  resided  with  their  father  at  the 
time  of  his  deaUi,  and  continued  in  the  posses- 


sion and  occupation  with  their  mother  tOl  her 
death,  in  1809. 

In  1804,  Antoine,  one  of  the  heirs  in  posses- 
sion, applied  to  *the  board  of  commis-  [*206 
sioners  to  adjust  land  claims,  under  the  act  of 
Confess  of  1804,  to  confirm  his  claim  to  the 
land;  and  which  was  confirmed  accordingly, 
and  a  patent  issued  in  1812.  Acts  of  Congress, 
26th  March,  1804  (2  Stat,  at  L.  277) ;  3d  March, 
1805  (2  Stat,  at  L.  343) ;  3d  March,  1807  (2 
Stat,  at  L.  437). 

Lambert,  the  other  brother,  continued  in  the 
joint  occupation  of  the  tract  till  his  death,  in 
1815,  and  subsequently,  in  1818,  Antoine  con- 
veyed to  the  heirs  of  Lambert  a  moiety  of  the 
premises;  and  the  present  occupants  and  de- 
fendants are  the  descendants  of  the  two  broth- 
ers, or  purchasers  from  them  under  this  title. 

The  tract  constitutes  a  portion  of  the  city  of 
Detroit,  and  is  averred  in  the  bill  to  have  been 
worth,  at  the  time  of  the  filing  of  it  in  1855, 
from  a  half  a  million  to  a  million  of  dollars,  ex- 
clusive of  the  improvements. 

The  case  was  presented  to  the  court  below  on 
demurrer  to  the  bill,  and  on  pleas  by  some  of 
the  defendants,  as  bona  fide  purchasers  for  valu- 
able consideration,  without  notice. 

The  plaintiffs  aver  in  the  bill,  in  addition  to 
the  facts  already  stated,  that  they  are  the  de- 
scendants of  the  brothers  and  sisters  of  Antoine 
and  Lambert,  from  whom  the  title  of  the  de« 
f endants  is  derived ;  and  that  Antoine  and  Lam- 
bert and  their  descendants  possessed  and  ooea- 
pied  the  tract  in  subordination  to  the  right  and 
title  of  their  cotenants ;  and  that  they  were  per- 
mitted  to  possess  and  occupy  the  same  in  con- 
fidence, that  they  so  held  the  premises  for  the 
common  benefit  of  all  parties  interested.  They 
further  aver,  that  they  verily  believed  that  the 
brothers,  Antoine  and  Lambert,  and  their  legal 
representatives,  were  acting  in  good  faith  in 
this  respect,  until  about  the  year  1840  they  dis- 
covered, after  examination  and  inquiry  into  the 
facts  and  circumstances,  that  they  intended  to 
cheat  and  defraud  them,  and  those  under  whom 
th^  claim,  of  their  just  rights  in  the  premises. 

The  bill  further  states  that  Antoine,  in  his 
lifetime,  and  his  son,  who  is  one  of  the  defend- 
ants, and  the  heirs  of  Lambert,  have  conveyed 
to  divers  individuals,  rights  in  the  said  tract; 
that,  in  some  instances,  they  made  donations 
without  consideration;  in  others,  conveyances 
for  a  pretended  consideration;  *and  that  [*207 
there  now  are  in  possession,  as  heirs,  donees, 
and  purchasers  of  different  portions  of  the 
premises,  several  hundred  persons,  most  of 
whose  names  are  unknown  to  the  plaintiffs, 
whieh  persons  set  up  claims  and  pretended 
rights  and  interests  therein.  And  further,  that 
neither  Antoine  nor  Lambert's  heirs,  down  to 
the  year  1834,  committed  any  open  or  notorious 
act,  inconsistent  with  the  rights  of  the  plain- 
tiffs, or  in  any  way  disavowed  the  trust  and  re- 
lation as  cotenant,  or  of  brothers  or  coheirs, 
nor  in  any  manner  asserted  any  title  to  the 
land,  to  the  exclusion  of  their  rights. 

The  court  decreed  upon  the  demurrer  to  the 
bill,  and  also  upon  the  pleas,  in  favor  of  the 
'lef endants. 

The  case  comes  before  us  on  an  appeal  from 
this  decree.  Antoine  and  Lambert,  the  two 
sons  of  J.  B.  Beaubien,  the  common  ancestor, 
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And  those  (tcimiiiK  under  them,  have  been  In  Eer^  no  *eU  of  fraud  or  eoaecalmant  kn 

the    exclusive    possesBJon    of    ^he    premises   in  stated;  and  the  time  wbeu  evoi  an  intention  to 

question  since  1793,  a  period  of  sixty-two  jeari  defraud,  which  ia  all  that  la  averred,  was  di«- 

before   the   eommen cement   of   this   suit.     The  covered,  was  some  fifty  veAn  after  the  exdu- 

SlaintilTs  and  those   under  whom  they    claim,  aive  poaseasion,  of  the  defendants  and  thoae  on- 

uring  all  thia  time,  aa  averred  in  the  bill,  re-  der  whom  the;  claim,  had  commenoed;  and  this. 


sided  in  Canada,  and  as  appears,  most  of  them  although  the  parties  lived  in  the  neighborhood, 
in  the  county  of  Easez,  in  the  neighborhood  of  and  almost  in  sight  of  the  dtv,  which  haa,  '~ 
the  premises.    The  four  hundred  arpenta  which,    the  mean  time,  grown  up  on  the  premiaea. 


_  _     .  .   .         e  worth  BOme  six  or  seven  thousand  'We  think  (M  ttatule  of  Jimtlation  [*20B 

dollars,  now  embrace  a  portion  of  the  ei^  of  appliet,  and  that  the  ieoree  of  the  oourt  Mow 

Detroit,  and  are  worth,  with  the  improvements,  ihould  he  affirmed, 

over  a  million  of  dollars;  and,  for  aught  that  ia  

averred  in  the  bill  or  appears  in  the  case,  no 

fight   hss  been   set   up  by   them,   or  by  thoae  "CHRISTIAN   A.  ZABRI8K1E.  Appt.,   ['881 

under  whom  they  claim,  to  the  title  or  the  pos-  ^^ 

session  of  the  pieiuises,  until  the  filing  of  the  THE  CLEVELAND,  COLUMBUS,  AND  CDJ- 

bill ;  no  claim  to  the  renU  and  proflta,  or  to  an  ciNNATI  RAILBOAD  CO.,  and  John  A.  But- 

account  as  tenants  in  common,  or  for  partition,  \ei   et  oL 

or  to  be  admitted  to  the  enjoyment  of  any  right  ' 

aa  coheirs.  (Bee  S.  C  S3  How.  881-401.) 

,V'l?^'?  *■  '»■'*■  '*»  '"  J".,*''*  V*'*  "'  !^  Biamo»i9/IW6y.(ootfcoW«r,(or«(™«i«K. 

plaintiffs  18  ooncemed,  which  depends  upon  the  poration  from  performing  Bonlrtust  vAieh  it 

wti^hshm<mt  of  an  implied  trust  to  be  raised  „„„  wres— «-»o  may  votuntorilt,  beoome  d*- 

K-  the  evidenw^  ajd  hence  fala   within   that  fe„tlant,-more  appfooed   form   of  euil~ef 

»  o'?^  in  ■"'','*'*'  ~T^  of  equity  follow  g^,,  ^^  atockholders  to  contract.  icAen  it  m- 

the  courts  of  Uw,  in  applying  the  statute  ot  (         them-u>Ken  oorporation  and  etockkoU- 

limiUtione^    Ion*  v.  Blcods^d.  7  Jojns    Ch.  ^,  „^  eetopped  to  deny  validity  of  oontrad. 

91 ;  Hovenden  r.  innealey,  2  Bch.  t  Let.  607.  '              '     ' 

There  are  two  acts  of  limiUtlon  in  the  sUte  .4  b'"  may  be  Died  by  stockholder  to  rerirala  t 

ot  Michig^,  dito  .t  .hM  t^  th.  .uta ..  i';'ff!.rni!rj„s'a"„%S"i7,',a"S 

the  plaintitTs;  pauy,  and  to  enjoin  tbe  corpuracloa  trom  applylu 

X08*]  *1.  The  act  of  Uay  IC,  1S80,  which  lim-  anr  of  Its  etfects  to  their  redemiitloa.  on  tba^ouiHl 
If  th.  ,ighl  ,1  .aim  to  i™lj  r„,.  .tt.,  th.  SS'i'tliW.S'.i'rmT.^aKVaSi.SiK'rS 
•ame  has  accrued;  and,  holder. 

2.  The  act  of  November  16,  1829,  which  limits    ,   Holders  ot 
the  right  of  entry  to  ten  years.  If  the  cause  of    igl|?;,'Si,<t^„rrt  tt.a'nh?; 
action  has  then  accrued. 

The  language  is:  "No  writ  ot  right  or  other 
real  action,  no  ejectment  or  other  possessory 
action,  etc.,  shall  hereafter  be  sued,  etc.,  if  the 
cause  of  action  has  now  accrued,  unlesa  the 
same  be  brought  within  ten  years  after  the  pas- 
sage of  this  act,  any  law,  usage,  or  custom  to 
the  contrary  notwithstanding." 

There  is  no  saving  clause  In  this  as  to  in- 
fants, femes  covert,  or  Tesidenta  beyond  seat. 

The  pleader  has  sought  to  avoid  the  opera, 
tion  of  the  limitation,  by  an  averment  of  con- 
cealment and  fraud  on  the  part  of  the  defend- 
ants, and  thoae  under  whom  they  claim.  The 
plaintiffs  arer  "that,  until  within  the  last  few 
5'earB,  your  orators  and  oratriies.  and  thoae  un- 
der whom  they  claim,  verily  believed  and  sup- 
po!>ed  that  the  snid  hrothera,  Antoine  and  Lam-    ] 

bert.  and  their  legal  representatives,  were  act-        „  ,,., 

fng  in  good  faith  towards  them,  but  that,  about    troth  In  their  i —  . — 

the  year  1840,  thq-  discovered  by  information,  ^'  „^fl!;„"?:^"2"«?.'  °J^i"fh^' ^S,l^'^,hJ''^ 

m.   ^  .     J.      *      J   f       ,       1  1.     J.L      *    ..  In  onerous  eniEatfemeDts.  and  tben  oefest  the  ctl- 

after  examination  and  inquiry  into  the  facts  (miatlnna  and  clsimi  which  tbeir  own  condact  fat 

and   circumnlnnees   of  the   case,   that  the  said  saperlDdnced. 

brothers  Antoine  and  Lambert,  and  their  legal  ^,^  j,„^  ^  j^g  ^-seided  Uar.  «,  tStt- 
representatives,  intended  to  cheat  and  defraud 

them,  and  those  under  whom  they  claim,  of  X  PPEAL  from  the  Circuit  Court  of  the  Unit- 
their  Just  rights  In  the  premises."  13  ed  States  for  the  Northern  District  ot  Oki«- 
'I'liis  averment  is  too  Kcnpral  nnd  indefinite  to  The  bill  in  this  case  was  filed  in  the  eonrt  be- 
have the  effect  to  avoid  the  operation  of  the  low,  by  the  appellant,  a  stodiholder  of  the  C 
■tatute.  The  particular  nets  of  fraud  or  con-  C.  A  C.  R.  Co.,  to  enjoin  the  said  eorporatiHi 
eealment  should  have  been  set  forth  by  distinct  from  applying  any  of  Its  effects  to  the  redmp- 
avcrments,  as  well  aa  the  time  when  discovered,  tion  of  certain  bonds  of  another  OMporatiax 
so  that  the  court  may  see  whether,  by  the  ex-  which  it  had  indorsed. 

erclse  of  ordinary  diligence,  the  discovery  might        The  court  below  allowed  a  temporary  injnne 

not  have  been  before  mnde.     Steams  v.  Page,  tion,  pending  the  suit.     Subsequently  a  filial  dr 

7  How.  SlSi  ifoors  v.  Qreene,  IB  How.  69.  cree  was  antared,  dissolving  thia  injunetian  (d 
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dinnSssiiig  the  bill  with  costs,  whereupon  the 
oomplainant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Me89ra,  J.  P.  Beajaiiilmt  W.  8.  C.  Otifl»  and 

B.  1I«  Stanton,  for  appellant: 

The  record  presents  the  following  questions 
lor  the  decision  of  the  court: 

I.  Had  the  directors  of  the  Cleveland,  Colum* 
lius,  &  Cincinnati  Railroad  Company  the  power 
to  hidorse  the  bonds  of  the  Columbus,  Piqua,  & 
Indiana  Railroad  Company? 

II.  Were  said  bonds  and  the  indorsement 
thereon  void  in  the  hands  of  Niel  &  Dennison, 
and  of  those  daimine  under  them  ? 

III.  Are  the  defendants,  Butler,  Belknap,  and 
Callender,  bona  fide  holders  of  said  indorsement, 
without  any  notice,  actual  or  constructive,  of 
the  circumstances  under  which  the  indorsements 
were  made«  or  of  the  want  of  power  on  the  part 
of  the  directors  of  the  Cleveland,  Columbus,  &. 
Cincinnati  Railroad  Company  to  make  the 
taroeT 

IV.  Has  the  complainant  forfeited  his  right 
to  the  relief  which  ne  seeks,  by  any  neglect  on 
his  partT 

1.  The  power  to  bind  must  be  found,  either  in 
the  charter  of  the  C,  C.  &  C.  R.  Co.,  or  in  some 
genera]  law  of  the  state,  which  has  been  ac- 
cepted by  the  entire  body  of  the  stockholders  of 
the  company,  and  has  thereby  become  a  part  of 
its  charter,  or  the  indorsement  is  ultra  vires, 
and  therefore  void.  The  only  laws  of  the  state 
in  which  it  is  claimed  by  any  of  the  defendants 
such  power  can  be  found,  are  those  of  March  3, 
1851,  49  Ohio  Laws^  M,  and  March  1,  1852,  50 
Ohio  Laws,  274. 

In  all  questions  of  power  arising  under  a 
grant  of  corporate  privileges,  the  test  of  the  ex- 
istence of  the  power  is  to  be  found  in  the  in- 
quiry whether  the  same  is  expressly  granted  or 
whether  it  is  incidental  to  any  express  grant  of 
power,  and  necessary  to  its  accomplishment. 

State  of  Maryland  v.  B.  d  0.  R,  Co,  6  Oill, 
863;  Perrine  v.  C.  d  D,  Canal  Co,  9  How.  172; 
N,  Y,  Firemen  Ins.  Co.  v.  Ely,  2  Cow.  678,  709; 
■ee  also,  Dartmouth  College  v.  Woodward,  4 
Wheat.  G36;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519;  Bank  of  Chillicothe  v.  Swayne,  8  Ohio, 
257 ;  8  Gill  &  J.  248 ;  22  Conn.  502 ;  29  Me. 
123;  2  Kent's  Com.  350;  Aug.  &  A.  Corp.  Ill, 
256-258. 

The  counsel  then  examined  the  powers  of  the 

C,  C.  &  C.  R.  Company  under  its  original  act 
of  incorporation  of  March  14,  1836,  and  the  act 
to  revive  the  original  act  of  March  12,  1845,  re- 
ferring especially  to  §§  1,  3,  9,  12,  14,  16  and  17, 
of  the  act  of  1836,  and  §  6  of  the  act  of  1845. 

It  is  seen  that  no  power  was  expressly  con- 
ferred upon  the  directors  of  this  company  by  the 
acts  incorporating  the  same,  io  indorse  the 
bonds  of  individuals  or  other  railroad  companies 
for  any  purposes  whatever,  nor  was  any  such 
authority  necessary  to  the  construction  or 
operation  of  said  road.  The  president  and  di- 
rectors are  merely  the  agents  of  the  corporation, 
whose  powers  are  conferred  by  the  acts  of  in- 
eorporation,  and  are  subject  to  the  same  strict 
rules  of  construction  as  those  of  the  body  over 
which  they  preside. 

Beatty  V.  Knottier,  4  Pet.  152;  Ang.  4  A. 
Corp.  f§  280,  291,  299. 

How. 


If  the  directors  could  indorse  the  bonds  of  the 
C,  P.  dt  I.  R.  Co.,  in  order  to  brinz  business  over 
the  road  of  that  company  to  Columbus,  thence 
to  be  carried  over  their  own  road  to  Cleveland, 
they  could,  for  the  like  purpose,  indorse  the 
bonds  of  any  steamboat  or  transportation  com- 
pany, or  incur  any  other  pecuniary  liability,  in 
order  to  bring  the  business  over  Lake  Erie  to 
Cleveland,  thence  to  be  carried  over  their  road 
to  Columbus,  or  tUey  could  indorse  the  bonds  of 
manufacturing  companies,  to  enable  them  to 
erect  manufacturing  companies,  along  the 
line  of  their  road,  because  such  establishments 
would  necessarily  increase  the  business  and  in- 
come of  the  same. 

No  subtil ty  of  argument,  no  force  of  intel- 
lectual pouer,  no  degree  of  professional  reputa- 
tion, are  adequate  successfully  to  maintain  such 
a  doctrine,  for  it  is  opposed  to  the  principles  of 
public  policy,  and  the  uniform  authority  of  ad- 
judicated cases. 

62  U.  S.  (21  How.)  442;  5  Ohio  State,  59;  4 
Eng.  R'y  Cases,  513;  5  Eng.  Ry  Cases,  741;  6 
Eng.  R'y  Cases,  289;  3  Eng.  L.  &  Eq.  144;  7 
Eng.  L.  &  Eq.  505;  U)  En^.  L.  &,  Eq.  180;  5 
Barb.  218;  3  N.  Y.  430;  8  Gill  &  J.  248;  1  Md. 
Ch.  542;  22  Conn.  1,  502;  5  Den.  557;  7  N.  Y, 
328;  22  Conn.  552. 

The  act  of  March  3,  1851,  conferred  no  power 
upon  the  C,  C.  &  C.  R.  Co.  to  indorse  the  bonds 
of  tlie  C,  P.  &  I.  R.  Co.,  for  the  following 
reasons : 

1.  Because  said  act  has  been  repealed  by  the 
act  of  May  1,  1852.  passed  in  accordance  with 
art.  13  of  the  Constitution,  which  took  effect 
Sept.  1,  1851. 

The  act  of  May  1,  1852,  created  a  new,  en- 
tire and  indepenctcnt  system  of  railroad  law, 
and  was  designed,  and  did  in  fact  operate,  as  a 
substitute  for  said  acts,  and  thereby  repealed 
them. 

It  is  well  established  on  principle  and  author- 
ity, that  where  a  subsequent  act  revises  ante- 
cedent acts,  and  is  intended  as  a  substitute  lor 
them,  such  subsequent  act  repeals  the  anteced- 
ent act,  although  it  contains  no  express  words 
to  that  effect. 

7  Mass.  140;  12  Mass.  537,  545;  10  Pick.  37; 
20  Pick.  407,  410;  16  Barb.  15;  5  Tex.  418;  7 
Md.  151,  159;  8  Tex.  62;  14  111.  334. 

2.  Because  the  general  assembly  intended  to 
repeal  said  act  of  March  3,  1851. 

The  principal  objection  to  the  argument  in 
favor  of  the  repeal  of  the  act  of  ^larcli  3,  1851, 
is  founded  upon  S  16,  art.  2,  Constitution,  1851 : 

"No  law  snail  be  revised  or  amended,  luilcss 
the  new  act  contain  the  entire  act  revived,  or 
the  section  or  sections  amended,  and  the  section 
or  sections  so  amended  shall  be  repealed." 

The  counsel  referred  to  the  case  of  Pine  v. 
Nicholson,  6  Ohio  St.  176«  and  asserted  of  his 
own  personal  knowledge,  as  well  as  from  infor- 
mation derived  from  the  judges  of  the  supreme 
court  of  Ohio,  tlmt  the  courts  of  the  state  of 
Ohio  uniformly  hold  that  the  foregoing  pro- 
vision does  not  forbid  the  repeal  of  the  statute 
by  implication. 

See  old  Const,  of  La.  title  6,  f  119;  tho 
new  Const,  title  6,  §  IIG;  the  Const,  of  Texas, 
art.  7,  {  25;  the  Const,  of  California,  art.  4,  8 
25;  Const,  of  Maryland,  art.  3.  |  17;  Const,  of 
Mich.  art.  4^  S  25;  Const,  of  Indiana,  art.  4.  f 
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21;  Oommeroial  Bank  of  Natchez  v.  Mwkhairif 
J  La.  Ann.  698 ;  Bryan  v.  Sundburg,  6  Tex.  418 ; 
Rogers  ▼.  Watrous,  8  Tex.  62;  Davis  v.  Th^ 
Slate,  7  Md.  151,  169;  Spencer  r.  The  Staie,  5 
Ind.  41 ;  4  California,  186. 

Tlie  act  of  March  3,  1851,  did  not  create  any 
Tested  right  in  the  C,  C.  &  C.  R.  Company,  be- 
cause there  had  been  no  acceptance  of  said  act 
by  the  stockholders  of  the  company.  It  was  a 
mere  license  to  the  company,  and  the  legislature 
oould  repeal  it  at  any  time. 

C,  d  L.  B,  Co,  T.  Kenton  County  Court,  12  B. 
Mod.  160. 

3.  Because  the  indorsement  was  not  made  for 
any  of  the  objects  authorized  by  said  act. 

Only  those  contracts  could  be  made,  and  only 
those  companies  could  enter  into  them,  which 
were  expressly  authorized  by  the  act,  and  even* 
the  mode  of  making  the  contract  prescribed  by 
the  act-  must  be  strictly  observed. 

Head  v.  Providence  Ins,  Co.  2  Cranch,  127. 

4.  Because  the  indorsement  was  not  made  in 
reference  to  said  act  of  March  3,  1851,  as  the 
source  of  power,  but  with  reference  to  the 
diarter.  Although  the  directors  of  the  C.  C. 
4  C.  R.  Company,  in  their  resolution  of  June  16, 
1854.  proposed  to  submit  their  action  in  in- 
curring^ the  liabilities  mentioned  in  said  resolu- 
tion, to  a  vote  of  the  stodcholders  for  their  ap- 

£rovaI,  under  the  4th  section  of  the  act  of 
[arch  .3,  1851^  all  the  liabilities  mentioned  in 
said  resolution  were  incurred  by  said  board 
without  any  reference  to  said  act  as  the  source 
of  their  power,  but  the  reference  made  in  said 
resolution  to  said  section  was  a  mere  after- 
thouglit  on  the  part  of  said  directors,  adopted 
after  the  propriety  of  their  conduct  had  begun 
to  be  called  in  question,  with  a  view  to  give  to 
their  illegal  and  unauthorized  acts  the  sem- 
blance of  legal  authority,  and  thereby  wrest 
from  the  stc^kholders  a  vote  of  approval. 

5.  Because  in  making  said  indorsement  there 
was  no  oomplianoe  with  the  imperative  pre- 
requisite conditions  of  said  act. 

See  the  4th  section  of  said  act;  also,  Com- 
missioners of  Kensington  ▼.  Keiths  2  Pa.  218; 
Webster  ▼.  French,  12  111.  302;  Weai>er  ▼. 
Cherry,  8  Ohio  St.  564;  Voorhees  ▼.  Bank,  10 
Pet.  449;  Stayton  v.  Hulings,  7  Ind.  144;  South- 
ampton Dock  Company  v.  Richards,  I  Scott,  N. 
R.  219,  238;  Res  v.  Loxdale,  1  Burr.  447; 
Pearse  v.  Morris,  4  Nev.  4  M.  48 ;  Feversham  v. 
Cameron,  etc.,  5  Eng.  R*y  Cas.  492. 

6.  Because  neither  the  complainant  nor  any 
considerable  number  of  the  stockholders  of  said 
company,  ever  consented  to  said  indorsement, 
either  <tirectly  or  by  implication. 

7.  Because  said  act  of  March  3,  1851,  is  un- 
constitutional. The  several  acts  incorporating 
the  C,  C.  ft  0.  R.  Co.  constitute  a  legislative 
contract,  not  only  between  the  state  and  the 
members  of  the  company  as  an  organized  body, 
but  also  between  each  individual  member  of  the 
company  on  the  one  hand,  and  the  an;regate 
numbers  of  the  company  on  the  other—between 
the  individual  stockholders  and  the  "lesntl 
entity."  This  contract  is  as  completely  under 
tlM  protection  of  the  supreme  law  of  the  land, 
as  a  contract  between  the  state  and  a  corpora- 
>tfOn. 

d«^  Branson  ▼.  Kinteie,  1  How.  311;  MO" 
Cracken  v.  Bayioard,  2  How.  608;  Dartmouth 
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College  v.  Woodward,  4  Wheat.  614;  Gordon  v. 
Appeal  Tax  Court,  3  How.  133;  Bank  v. 
Knoop,  16  How.  369;  Dodge  ▼.  Woolsey,  59  U. 
S.  (18  How.)  331;  4  Barb.  64;  17  Johns.  195; 
9  Wend.  351;  4  Harrington,  389;  5  Hill,  383; 
27  Miss.  517;  see,  also,  30  Pa.  42;  29  Pa.  146. 
159;  28  Pa.  339,  362;  11  Ga.  438;  39  Me.  671; 
1  N.  H.  44;  8  Mass.  268;  10  Mass.  384;  10 
Mass.  390;  2  Gray,  543. 

Every  individual  who  became  a  member  of 
the  corporation  in  question  by  subscribing  to 
its  capital  stock,  undertook  and  promised  to 
pay  the  amount  of  his  subscription  for  the 
purpose  of  constructing  and  equipping  said 
road ;  and  the  company  undertook  and  promised 
to  appropriate  the  same  to  the  construction  and 
equipment  of  said  road,  and  to  pay  in  dividends 
to  such  member  his  ratable  share  of  the  earn- 
ings of  said  road,  beyond  what  might  be  neces- 
sary to  maintain  said  road  and  its  equipment, 
and  to  meet  the  necessary  current  expenses  of 
operating  and  running  the  same;  and  each 
party  acquired  an  indefeasible  interest  in  the 
undertaking  and  promise  of  the  other  party. 
Whether  this  contract  was  expressed  or  implied, 
is  immaterial.  It  will  not  be  contended  that 
the  legislature  possessed  the  power  to  exonerate 
such  a  subscriber  from  paying  his  subscription. 
How,  then,  can  the  legisliSure,  after  such 
person  has  paid  his  subscription  and  become 
entitled  to  his  dividends,  authorize  the  company 
to  withhold  the  same  and  invest  the  money  in 
other  railroad  schemes  T 

A  brief  inquirv  into  the  nature  and  extent  of 
the  authority  which  the  legislature  may  law- 
fully exercise  over  railroad  companies,  and  also 
into  the  nature  and  extent  of  the  changes  which 
the  legislature  may  make  in  the  charter  of  such 
companies,  with  Uie  consent  of  the  orgaiiized 
bodies  respectively,  without  any  wdl-Kmnded 
legal  objection  on  the  part  of  anv  individual 
stodcholder,  will  throw  much  li^nt  upon  ths 
particular  subject  now  under  consideration,  and 
tend  to  confirm  the  conclusion  that  the  act  of 
March  S,  1851^  was  an  unconstitutional  enact- 
ment. 

Grants  to  railroad  companies  are  strictly  con- 
strued. Corporations  take  no  rights  from  the 
public  beyond  what  the  natural  import  of  the 
words  used  in  their  acts  of  incorporation  rs* 
tionally  and  properly  convey.  These  grants  are 
never  construed  to  embrace  public  nshts  and 
duties ;  nor  can  it  be  presumed  that  the  legis- 
lature intended  to  part  with  the  power  of  so- 
complishing  the  very  object  for  which  railroad 
companies  are  created.  This  object  is  the  eom- 
fort  and  convenience  of  the  public,  and  what- 
ever regulations  tend  to  secure  or  promote  that 
object,  the  legislature  ma^  enact,  even  though 
these  regulations  may  abridge  the  value  of  the 
rights  previously  granted.  It  is  upon  this 
ground  that  railroad  companies  may  be  law- 
fully required  to  fence  their  roads,  oonstmet 
cattle  guards,  diminish  the  speed  of  their  trains, 
and  generally  submit  to  such  police  regulations 
in  respect  to  the  management  of  their  respective 
roads  as  will  most  effectually  secure  the  safety 
of  the  persons  and  property  transported  orer 
the  same;  and  so  long  as  the  l^slature  shall 
confine  its  action  to  the  due  exercise  of  the 
rights  granted,  no  question  can  vise  as  to  the 
lawfulness  of  such  legislation. 
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The  second  branch  of   the   inquinr   depends 
upon  a  very   different   principle.    A    railroad 
charter  once  accepted  becomes  a  contract;  and 
though  the  charter  is  an  entirety,  it  is  in  fact 
«  two-fold  instrument,  both  in  regard    to  its 
subject  and  the  parties  thereto.    So  far  as  the 
charter  relates  to  the  object  of  the  grant,  the 
mode  of  carrying  the  same  into  execution,  or 
the  organs  through  which  the  company  may  act, 
it  constitutes  a  contract  between  the  state  and 
the  organized  body;  and  it  is  competent  for  the 
company  acting  in  the  manner  prescribed  in  its 
charter,  to  accept  of  any  amendments  touching 
these  subjects  which  the  legislature  may  pro- 
pose, even  though  these  amendments  are    evi- 
dently less  beneficial  to  the  company  than  the 
original  act.    To  this  contract  the   individual 
stockholder  is  not  a  party,  except  as  a  member 
of  the  or^nized  body.    And  as  it  is  a  funda- 
mental principle  of  all  associations  of  this  kind, 
that  the  act  of  the  majority  is  the  act  of  all,  the 
organized  body  will  be  bound  by  the  action  of 
the  majority,  however  vehemently  a  minority 
of  individual  stockholders  may  dissent    there- 
from,    it  is  upon  the  ground  that  the  contract 
is  one  between  the  state  and  the  corporation  as 
the  sole  parties  thereto,  and  not  upon  any  im- 
plied assent  on  the  part  of   individual    stoek- 
Rolders,  on  becoming  members  of  the  corpora- 
ticm.  to  such  changes  as  shall  be  auxiliary  to 
the  object  of  the  grant,  that  all  the  stockholders 
are  bound  by  such  legislation.     But,  so  far  as 
the  charter  relates  to  the  obligation  of  the  com- 

f>any  to  expend  all  its  subscriptions  solely  for 
he  specified  purposes  of  the  grant,  or,  in  other 
words,  in  the  construction  and  equipment  of  its 
road,  or  to  the  right  of  eadi  individual  stock- 
holder to  his  ratable  share  of  the  net  earnings 
of  the  company  in  the  shape  of  dividends,  or  to 
his  right  to  vote  upon  each  share  of  stock  owned 
lyy  him  in  the  election  of  a  board  of  directors, 
it  is  a  contract  between  each  individual  stock- 
liolder  and  the  organized  body,  made  in  pur- 
«aance  of  the  authority  conferred  by  the  state. 
To  this  contract  the  state  is  not  a  party;  but 
the  individual  stockholder  on  the  one  hand,  and 
all  the  other  stockholders  forming  the  organized 
txxiy  on  the  other,  are  the  sole  parties  to  the 
contract.  And  although  the  nature  of  this  con- 
tract is  such  that  it  cannot  be  changed  even  by 
the  consent  of  the  parties  to  it,  without  lei^is- 
lative  permission,  such  permission  does  not  con- 
fer upon  either  party  the  authority  to  make 
such  change  without  the  consent  of  the  other 
|Mtrty.  This  contract  between  the  individual 
stockholder  and  tEe  corporation  is  essentially 
like  a  contract  of  copartnership,  and  can  no 
more  be  changed  than  any  other  private  con- 
tract, without  the  consent  of  the  parties  thereto. 

h'atuach  v.  Irving,  6ow.  Part.  Appendix,  p. 
676;  Livingston  ▼.  Lynch,  4  Johns.  Ch.  673; 
Ang.  &  Ames,  Corp.  |§  536-638. 

Tliere  are  no  difficulties  connected  with  this 
question  in  its  relation  to  this  case,  except  those 
which  have  arisen  from  the  illogical  mode  of 
treating  it.  '  If  the  act  of  March  3,  1851  was 
intended  to  confer  upon  a  maiority  of  the  stock- 
holders of  the  Cleveland,  Columbus,  &  Cincin- 
nati Railroad  Companv,  authoritv  to  take  the 
money  due  to  the  stockholders  as  dividends,  and 
to  appropriate  it  to  any  of  the  purposes  men- 
tion^ in  the  4th  section  of  said  act,  against  the 
SSHow. 


consent  of  a  single  stockholder,  though  owning 
but  a  single  share  of  stock,  the  enactment  trans- 
cended the  constitutional  power  of  the  le^s- 
lature  and  was  void. 

The  obligation  of  the  contract  which  relates 
to  a  single  share  of  the  capital  stock  of  a  rail- 
road company,  can  no  more  be  impaired  by 
legislative  interference  than  the  obligation  of 
the  contract  which  relates  to  the  entire  ca])ttal 
stock.  The  protecting  power  of  the  Constitu- 
tion extends  to  both  alike. 

Where  a  charter  has  been  accepted,  a  subse- 
quent amendment  is  nothing  more  than  a  propo- 
sition to  change  the  original  contract  in   that 
particular.     If  the  proposed  change  relates  to 
the  contract  between  the  state  and  the  organ- 
ized body,  it  must  be  accepted  by  the  organized 
body  before  it  will  have  any  binding  force;  but 
if  the  proposed  change  relates  to  Uie  contract 
between  the  individusl  stockhold^    and    the 
organized  body,  it  must  be  acceptcNi  by  both  the 
parties  thereto,  before  it  will  have  any  binding 
force.    If  the  proposed  change  be  not  clearly 
beneficial  to  the  individual  stc^holder  or  to  the 
company,  or  if  it  extends  the    objects   or    in- 
creases the  liabilities  of  the  company,  or  en- 
larges the  powers   of   the   company   over   the 
stockholders,  as  in  the  present   case,    the   ac- 
ceptance of  such  amendment  by  the  party  to  be 
affected  thereby,  must  be  clearly  made  out  bv 
the  party  seeking  to   establish   the    same.    A 
should  be  established  by  clear  affirmative  proof, 
that  knowledge  of  such  change  and  of  its  effects 
upon  their  interest  was  brouffht  to  the  stock- 
holders, and  with  such  knowledge  they   delib- 
erately assented  thereto.    Any  rule    short    of 
this  mil  expose  to  imminent  hazard  the  prop- 
erty invested  in  the  railroads  in  this  state,  and 
seriously  impair  the   character   of   our    legis- 
lation. 

The  foregoing  argument  against  the  constitu- 
tionality of  the  act  of  March  3,  1851,  cannot 
be  overthrown  or  in  the  least  degree  shaken  by 
any  reference  to  the  decisions  of  the  English 
courts.  That  country  has  not  any  cone^itu- 
tional  check  upon  the  supremacy  of  the  law- 
making power.  An  act  of  parliament,  of 
which  the  terms  are  explicit,  cannot  be  ques- 
tioned in  any  court  of  judicature. 

Dwar.  on  Stat.  484;  Stevens  v.  Ths  South 
Devon  R*y  Co,  2  £ng.  L.  &  £q.  138;  and  The 
Great  Western  R'y  Co,  v.  Rushout,  10  Eng.  L. 
k  Eq.  72,  are  cases  illustrative  of  this  feature 
of  English  law. 

See,  also,  an  article  in  the  Edinburgh  Re- 
view, October,  1864. 

The  act  of  May  1,  1852,  does  not  extend  to 
companies  already  incorporated,  unless  such 
companies  shall  accept  the  provisions  of  said 
act.  To  make  such  acceptance  legal  and  obli- 
gatory, the  mode  therein  prescribed,  S  76,  must 
be  strictly  pursued. 

Ang.  k  Ames,  Corp.  §  291. 
And  it  is  sufficient  to  say  that  the  learned 
judge  who  decided  this  case  in  the  circuit  court 
was  unable  to  find  any  such  acceptance,  and 
held  that  the  C,  C.  &  C.  R.  Co.  did  not  derive 
any  power  to  make  said  indorsement  from  said 
act. 

2.  The  bonds  in  question  were  void  in  the 
hands  of  Niel  k  Dennison,  and  as  the  indorse- 
ment is  merely  accessary  to  the  obligation  of 
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the  bond,  it  fs  Toid  also.  It  is  of  the  essence 
of  a  guaranty,  that  there  should  be  the  valid 
obligation  of  a  principal  debtor.  If  there  be 
no  valid  obligation,  the  guarantor  is  not  bound. 

Warren  v.  Crabiree,  1  Me.  169;  Huntress  v. 
Patteny  20  Me.  28;  Gaither  v.  F.  d  M.  Banky  1 
Pet.  37;  Harrison  v.  Hannely  5  Taunt.  780. 

The  indorsement,  which  bears  date  six  days 
after  the  date  of  the  bonds,  is  in  form  a  guar- 
anty, and  is,  in  its  legal  effect  by  the  laws  of 
this  state,  collateral  to  the  obligation  of  the 
bonds. 

Bright  v.  Carpenter,  9  Ohio,  139;  Robinson 
V.  Abell,  17  Ohio.  36. 

The  counsel  also  argued  that  Dennison  waH 
a  director  of  the  company  when  the  purchase 
and  sale  were  made,  and  that  hence,  under  the 
2d  section  of  the  act  of  December  15,  1852,  the 
paper  became  void  in  his  hands.  Notes  and 
other  commercial  paper,  when  declared  abso- 
lutely void  by  statute,  are  void  even  in  the 
handis  of  innocent  holders. 

Root  V.  Goddard,  3  McL.  102 ;  Bridge  v.  Hub- 
hard,  15  Mass.  96;  Lucas  v.  Waul,  12  S.  &  M. 
157;  3  Kent's  Com.  97;  1  Har.  &  G.  377. 

As  the  bonds  are  void,  so  also  is  the  indorse- 
ment, because  given  to  enforce  such  bonds. 

3.  The  defendants,  Butler,  Belknap,  and 
Callender,  are  not  bona  fide  holders  of  said  in- 
dorsement. The  simple  fact  that  the  indorse- 
ment was  made  by  a  railroad  company,  which 
had  no  power  to  indorse  the  bonds  of  another 
company  unless  such  power  be  expressly  grant- 
ed and  strictly  pursued,  constituted  a  circum- 
stance of  itself  sufficient  to  put  the  purchasers 
upon  inquiry. 

Under  this  head  the  counsel  reiferred  to  14 
Ohio,  542;  12  Pick.  545;  8  Conn.  336;  4  Mass. 
370:  12  Johns.  306:  3  C.  &  P.  325;  2  Bam.  & 
C.  466;  3  Kern.  309,  321. 

The  acts  incorporating  the  company,  though 
local,  are  nevertheless  public  acts,  and  are 
notice  to  all  parties  of  tne  powers  thereby  con- 
ferred 

16  Eng.  L.  &  Eq.  180;  11  Ohio,  276;  3  Mc- 
L.  102;  7  Eng.  L.  &  Eq.  505. 

It  is  a  well-settled  rule  of  law,  that  a  pur- 
chaser under  a  power  is  bound  to  see  that  the 
power  exists. 

18  Johns.  441;  2  Hill.  566:   1  Kern.  61,  76. 

4.  The  complainant  has  forfeited  no  right  to 
relief  by  any  neglect  on  his  part.  To  constitute 
such  an  estoppel,  three  requisities  are  indis- 
pensable : 

1st.  Wilful  silence  or  misrepresentation  by 
a  party  who  has  knowledge  of  the  fact. 

2d.  That  the  party  alleging  the  estoppel  was 
ignorant  of  the  truth  and  without  the  means  of 
information,  and  relied  upon  the  faith  of  such 
acts  or  declarations. 

3d.  That  injury  will  result  to  the  other  party 
by  their  denial. 

11  Humph.  433;  7  Barb.  407:  10  Barb.  527; 
6  Met.  478;  8  Wend.  483;  1  Story,  Eq.  191, 
204,  384,  394;  20  Conn.  98,  563;  24  Conn.  538, 
646;  1  Kern.  61,  73. 

A  party  who  acts  in  ignorance  of  his  own 
rights  shall  not  be  prejudiced  thereby. 

33  Me.  438 ;  3  Shep.  327 ;  7  Tex.  288 ;  25  Pa. 
409;  17  Conn.  355;  11  Humph.  183. 

An  estoppel  is  not  to  be  lavored  or  extended 
}fy  construction. 

1  Dev.  &  B.  464;  3  HiU,  226;  3  Miss.  529. 
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An  admission  or  assertion  off  a  oonelHsion  of 
law  upon  undisputed  facts  can  never  raise  an 
estoppel. 

6  Blackf.  389;  2  N.  Y.  119. 

If  we  apply  the  foregoing  principles  to  the 
contract  of  the  complainant,  we  shall  not  find 
in  it  a  single  requisite  of  an  equitable  estop- 
pel. It  follows,  therefore,  that  the  complain- 
ant has  not  forfeited  in  any  degree  his  claim 
to  the  aid  of  this  court  in  the  protection  of  his 
rights  of  property,  by  anything  which  he  has 
done  or  omitted  to  do. 

Afessrs.  T.  Ewing  and  H.  Stanbery,  for 
bondholders: 

We  claim  that  the  acts  of  the  company  were 
legal,  but  if  not,  the  complainant  is  bound  by 
his  acquiescence  therein.  There  is  nothing  to 
invalidate  the  title  of  the  bondholder,  even  in 
Htrict  law;  much  less  in  court  of  equity. 

This  guaranty  is  valid  in  the  hands  of  the 
present  holders,  independently  of  the  act  oi 
March  4,  1851. 

1.  The  subject-matter  of  the  contract  of 
which  the  guaranty  was  part  was  within  the 
legitimate  powers  of  the  corporation.  The 
usage  began  with  the  organization  of  the  com- 
pany, and  we  find  it  continued  to  within  about 
ten  months  of  the  time  of  taking  our  last  testi- 
mony. 

2.  But  if  the  object  for  which  the  guaranty 
was  made  was  without  the  legitimate  powers 
of  the  corporation,  yet  the  guaranty  in  form,  as 
it  exists,  was  clearly  within  them.  By  the 
mere  fact  of  incorporation,  this  railroad  com- 
pany is  vested  with  all  the  powers  necessary  to 
carry  into  effect  the  object  of  its  creation — ^the 
ordinary  powers  of  corporations  applied  to  and 
controlled  by  that  object. 

It  has  the  general  power  to  contract  and  be 
contracted  with.    Ang.  &  Ames,  Corp.  100. 

The  guaranty  whi^  a  court  of  equity  is 
asked  U)  compel  the  railroad  company  to  re- 
pudiate is  clearly  within  the  general  power  to 
contract.  The  company  might  make  a  bond, 
it  might  take  a  bond,  it  might  guarantee  and 
sell  the  bond  which  it  had  taken.  These  are 
correlative  powers,  and  the  possession  of  the 
one  implies  the  other.  There  is,  therefore, 
nothing,  in  the  mere  fact  or  form  of  the  guaran- 
ty, which  is  out  of  or  beyond  the  general  powers 
of  the  corporation.  It  is  quite  immaterial 
whether  there  be  one  bond  or  four  hundred, 
whether  the  same  be  large  or  small,  provided  it 
do  not  exceed  the  sum  to  which  the  utmost  in- 
debtment  of  the  corporation  is  limited  by  its 
charter.  The  bona  fide  holder  for  a  valuable 
consideration  of  a  bond  or  contract,  the  exe- 
cution of  which  is  within  the  power  of  the 
corporation,  has  nothing  to  do  with  the  object 
or  purpose  of  its  execution.  It  is  good  in  his 
hands,  no  matter  what  the  purpose  for  which 
it  was  given,  unless  some  positive  statute  d^ 
dare  it  void.  If  the  object  be  unauthorized, 
the  directors  may  be  enjoined  from  entering 
into  the  contract  or  making  the  indorsement, 
as  in  the  case  of  Colman  v.  Eastern  Countin 
R'y  Co.  4  Eng.  R'y  Cas.  513,  529,  and  Cohens  ▼. 
Wilkinson.  5  Eng.  K'y  Cas.  741,  where  the 
court  specially  confined  their  action  to  restrain 
an  illegal  purpose  not  consummated,  while  it 
impliedly  admits  the  binding  effect  of  actus! 
contracts,  legal  on  their  face,  though  made  in 
furtherance  of  an  unauthorized  object.     P.  760. 
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We  eaji  find  no  case  in  which  the  negotiable 
Miper  of  a  privat/^  corporation,  legal  upon  its 
nioe,  in  the  hands  of  a  bona  fide  holder  for 
valuable  consideration,  without  notice,  has 
been  holden  void  at  law,  or  set  aside  in  ehan- 
oery,  because  the  object  for  which  it  was  given 
was  without  the  power  of  the  corporation  giv- 
ing it.  Can  it  be  doubted  that  the  corporation 
had  power  to  make  this  identical  guaranty  in 
form  and  substance,  if  made  for  a  propei 
object?  Then,  as  the  corporation  had  power 
to  make  this  very  paper  in  form  and  substance 
as  we  now  have  it,  neither  the  corporation  nor 
any  of  its  members  can  object  that  tliey  made 
it  for  an  unauthorized  object.  It  is  the  legality 
of  the  act  of  which  we  must  inquire,  not  the 
wisdom  or  purity  of  the  motive.  We  cannot 
conceive  a  case  in  which  a  court  of  equity  will 
compel  a  private  corporation  to  repudiate  a 
contract  le^l  on  its  face,  the  benefit  of  which 
it  has  received  and  retains,  and  on  which  in- 
nocent third  persons  have  relied. 

See  Chraham  v.  Birkenhead,  etc.,  B,  Co,  6  Eng. 
L.  &  Eq.  132. 

2.  But  we  contend  that  the  end  and  aim^  the 
object  and  purpose  to  be  effected  by  this  con- 
tract, was  legitimately  within  the  powers  of  the 
oorporation  under  and  by  virtue  of  the  act  of 
March  3,  1851. 

The  4th  section  of  that  act  was  re-enacted  in 
kaec  verba,  by  S  24  of  the  act  of  Ma^  1,  1852; 
but  the  last-named  act  has  no  repealing  clause. 
If,  then,  it  applies  to  and  covers  all  the  cases 
to  which  the  4th  section  of  the  act  of  1851  ap- 
plies, it  is  immaterial  whether  that  section  u 
repealed  or  not.  If  it  does  not  extend  to  the 
aame  cases,  then  it  is  not  a  repeal.  The  Consti- 
tution of  the  state,  however,  art.  2,  8  16,  settled 
the  question  that  it  is  not  a  repeal. 

III.  But  it  is  contended  on  the  other  side 
that  the  4th  section  of  the  act  of  1851,  and  its 
re-enactment  in  1852,  so  far  as  it  applies  to 
pre-existing  corporations,  impairs  the  validity 
of  the  contract  of  subscription,  and  is,  there- 
fore, as  to  them,  imconstitutional  and  void. 

We  do  not  readily  perceive  how  a  law,  per- 
missive merely,  not  compulsory,  authorizing 
this  corporation  to  do  an  act  which  we  admit, 
urgumenti  gratia,  it  was  not  authorized  to  do 
before,  violates  the  contract  of  incorporation, 
or  the  contract  between  corporation  and  corpo- 
rators. The  mere  extension  of  privileges  by 
law  is  not  a  violation  of  the  contract  of  in- 
corporation. 

Oray  t.  The  Monongahela  Nav,  Co,  2  Watts 
4  8.  152. 

The  decision  in  the  case  of  The  Hartford  d  N, 
H.  R.  Co.  V.  Croetoell,  5  Hill,  383,  relied  on  bj 
the  complainant's  counsel,  bears  strongly  on 
this  case. 

In  the  case,  we  have  no  doubt  that  a  stock- 
holder might,  by  bill  in  chancery  presented  in 
due  time,  have  enjoined  and  prevented  the  ac- 
eeptance  of  the  new  power  and  the  action  un- 
der it.  But  he  coula  not,  thereby,  suffer  the 
directors  to  accept  the  newly  conferred  priv- 
ileges, employ  workmen  and  build  boats,  and 
then  enjoin  the  corporation  from  paying  for 
them.  If  he  consent  to  the  contract,  or  ac 
quiesce  in  it  until  third  persons  have  become 
involved,  his  remedy  is  gone.  The  powers 
granted  by  the  act  of  1851,  do  not  extend  to  a 
new  undertaking,  but  to  a  more  full  and  per- 
23  How. 


feet  means  of  executing  the  original  eharter; 
and  it  is  the  purpose  of  the  corporator  to  see 
that  the  additional  powers  are  not  exercised  to 
their  injury. 

If  they  neglect  this,  they,  and  not  innocent 
third  persons,  must  suffer  the  consequence  of 
their  laches. 

M'088  V.  Rosaie  Lead  Min.  Co,  5  Hill,  141; 
Jackson  v.  Lamphire,  3  Pet.  291;  Mumma  r. 
The  Potomac  Co.  8  Pet.  286. 

If  we  be  not  sustained  under  the  general 
powers  of  the  corporation,  and  if  the  legality  ot 
the  power  for  which  the  guaranty  was  made 
must  be  shown  in  order  to  sustain  it,  then  we 
claim  and  will  endeavor  to  show,  that  the 
transaction  out  of  which  the  guaranty  arises, 
comes  within  the  provisions  of  the  4tn  section 
of  the  act  of  March  4,  1851.  Under  this  law, 
the  purpose  with  which  the  aid  is  to  be  fur- 
nished to  another  road,  must  be  that  of  form- 
ing a  runninfi^  connection  with  the  road  aided. 
This  gives  the  power,  and  it  is  no  matter 
whether  it  be  wisely  exercised  or  not;  and  if 
such  be  its  apparent  object  and  the  connection 
actually  exist,  it  is  quite  immaterial,  so  far  as 
innocent  third  persons  are  concerned,  whether 
the  aid  was  so  applied  in  good  faith  or  not.  We 
suppose  that  in  order  to  make  out  the  oasun 
foederis  it  is  not  essential  that  the  road  grant- 
ing the  aid  should  connect  immediately  with 
the  road  aided.  If  they  connect  through  an 
intermediate  road,  it  is  sufficient.  The  con- 
tract, so  far  as  it  affects  the  Indianapolis  & 
Bellefontaine  R.  Co.,  has  been  complied  with  by 
change  of  gauge,  so  as  to  make  perfect  running 
connection  from  Cleveland  to  Indianapolis  by 
the  Columbus  and  Piqua  road.  It  has  been 
complied  with  by  the  removal  of  the  injunction 
by  them  obtained  against  the  requisite  change 
of  gauge,  and  by  forming  the  required  connec- 
tion at  Columbus,  and  the  C.  C.  a  C.  R.  is  en- 
joying the  full  benefits  of  the  contract,  of  whidi 
this  guaranty  is  the  consideration.  The  ar- 
rangement entered  into  in  this  case  is  quite 
within  the  powers  of  the  company.  It  may  be 
viewed  in  two  aspects,  as  it  evidently  was  done 
with  a  double  purpose. 

The  bonds  issued  by  the  C,  P.  &  I.  R.  Co. 
were  stated  by  the  bill  to  have  been  issued  to 
raise  money  to  complete  the  road.  That  road 
connects  directly  with  the  C,  C.  &  C.  road. 
This  makes  a  casus  fosderis.  Tlie  object  in  ex- 
tending the  aid  to  the  C.  P.  &  I.  was  to  form  a 
connection  with  the  last-named  road.  But 
there  was  also  another  contract  with  other 
parties,  which  formed  one  of  the  motives  for 
the  guaranty,  and  which  comes  under  the  sec- 
ond clause  of  this  section,  namely,  an  arrange- 
ment between  two  railroad  companies  whose 
lines  were  so  connected  for  their  common  bene- 
fit, consistent  with  and  calculated  to  promote 
the  object  for  which  they  were  created.  The 
C,  P.  s  I.  R.  Co.  had  a  contract  with  the  I.  k  B. 
R.  Co.,  by  which  the  two  roads  were  to  connect 
on  the  state  line  at  Union  with  a  gauge  of  4 
feet  8^  inches,  and  thus  run  in  connection  from 
Columbus  to  Indianapolis.  The  gauge  of  the 
defendant  was  4  feet  10  inches,  and  it  connect- 
ed Gallon  with  the  I.  &  B.  R.  of  like  gauge, 
which  gauge  terminated  at  Union,  on  the  state 
line.  The  gauge  being  there  broken,  cars 
coming  on  this  road  could  not  pass  on  to 
Indianapolis  without  a  change  of  gauge  in  th^ 
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Indianapolis  road.  That  road  entered  into  a 
oontract  with  the  defendant,  the  C,  C.  &  C.  R., 
by  which  it  agreed  to  change  its  gauge  to  con- 
form with  theirs,  and  run  in  connection  with 
them.  The  parties  were  proceeding  to  carry 
out  this  contract,  when  the  C,  P.  £  I.  R.  Co. 
filed  its  bill  in  chancery  and  enjoined  the 
change.  To  get  rid  of  this  injunction,  and  get 
a  continuous  line  to  Galion,  and  thence  to 
Indianapolis  and  westward,  was  one  of  the  lead- 
ing objects  of  this  guaranty.  This  running 
connection  is  proved  to  have  been  of  great  value 
to  the  defendant  railroad,  and  all  parties  con- 
nected with  it  ought  to  be  grateful  to  the  com- 
plainant for  abstaining  to  nle  his  bill  until  the 
change  of  gau^e  and  the  running  connection 
were  completed.  It  can  now  injure  none  but 
the  bondholders.  Had  he  filed  his  bill  and  ob- 
tained an  injunction  twenty  months  earlier,  it 
would  have  greatly  injured  the  road  and  de- 
preciated the  value  of  his  own  stock. 

These  arguments  we  supposed  to  be  fully 
sustained  by  the  two  clauses  of  the  statute 
above  cited. 

y.  The  counsel  on  the  other  side  further  con- 
tend that  the  whole  transaction  is  void  under 
the  4th  section  of  the  act  of  March  3,  1851,  be- 
cause the  directors  of  the  company  acted  in  the 
matter  before  they  convened  the  stockholders  to 
▼ote  upon  it. 

The  statute  does  not  say  who  shall  take  the 
initiative,  the  directors  or  the  stockholders,  but 
that  "no  such  aid  shall  be  furnished,"  or  "ar- 
rangement perfected,"  without  a  vote  of  the 
stodcholders.  There  is  no  provision  in  the  act 
that  the  vote  of  the  stockholders  shall  be  first 
in  order,  ^e  reverse  is  implied  in  the  lan- 
guage of  the  statute,  and  its  sole  requisition  is 
that  no  such  act  of  the  directors  shall  be  valid 
without  this  sanction  of  the  stockholders.  All 
the  sales  of  bonds  appear  to  have  been  made 
after,  and  upon  the  faith  of,  the  resolutions  of 
the  stockholders. 

VI.  But  it  is  contended  that  the  contract  nn- 
der  which  those  bonds  were  guaranteed  is  not 
obligatory  on  this  company,  because  it  does  not 
appear  to  have  been  sanctioned  by  a  vote  of  the 
■tockholders  of  the  other  companies. 

The  contract  was  sanctioned  by  a  vote. of  the 
•tockholders  of  the  B.  &  I.  R.  Go.  on  July  20, 
1854,  and  it  has  been  fully  complied  with  by 
that  company  and  also  by  the  C,  P.  &  I.  Co. 
The  stockholders  of  this  company  cannot  now 
make  this  an  objection,  for  performance  is  in 
equity  equivalent  to  consent.  On  each  of  the 
above  grounds  we  resist  the  prayer  of  the  bill, 
and  we  think  a  court  of  equity  cannot  grant  the 
injunction  asked.  The  complainant  road  had 
received,  and  is  daily  receiving,  the  benefit  of 
the  contract  which  it  is  re<juired  to  repudiate. 
The  contract  cannot  be  rescinded;  indeed,  there 
is  no  case  made  of  prayer  inserted  for  rescission. 
It  is  simply  a  prayer  to  compel  it  to  repudiate, 
and  to  permit  it  to  enjoy  the  benefit  of  the 
contract.  The  railroad  company  does  not 
ask  this.  It  is  fully  impressed  with  the  obli- 
ffation  of  its  contract,  and  will  not  violate  its 
faith  unless  compelled  to  do  so.  It  is  a  stock- 
holder who  wants  a  larger  dividend,  who  comes 
into  equity  to  compel  repudiation — a  stock- 
bolder  who,  by  his  proxy,  was  present  at  the 
meeting  whicn  voted  the  contract,  and  who 
no  objections — a  stockholder  who,  with 


a  full  knowledge  of  all  the  facts,  lay  by  till  a 
contract  was  irrevocably  executed  by  the  other 
parties  thereto,  and  until  the  guaranty  bonds 
were  in  the  hands  of  bona  fide  purchasers,  and 
then  filed  his  bill.  If  every  act  of  the  directors 
was  unauthorized  and  illegal,  we  think  equity 
could  afford  him  no  relief.  Iliere  is  a  superior 
equity  on  the  other  side. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  appellant  is  a  stockholder  of  the  Cleve- 
land, Columbus,  &  Cincinnati  Railroad  Com- 
pany, a  corporation  existing  by  the  law  of  Ohio, 
and  empowered  to  construct  a  railroad  from 
Cleveland  south,  and  having  a  capital  of  more 
than  $4,300,000  distributed  among  above  nine 
hundred  stockholders.  The  appellant  com- 
plains, that  this  corporation,  in  April,  1854.  il- 
legally indorsed  a  guaranty  upon  four  hundred 
bonds  of  $1,000  each,  with  interest  coupons  at 
the  rate  of  seven  per  cent  per  annum,  payable 
to  Ellas  Fossett  or  bearer  in  New  York,  m  1869, 
that  had  been  issued  in  that  month  by  the 
Columbus,  Piqua,  &  Indiana  Railroad  Co.,  and 
which  were  also  indorsed  by  the  Bellefontaine 
&  Indiana  Railroad  Co.,  and  the  Indianapolis 
&  Bellefontaine  Railroad  Co.,  to  the  prejudice 
of  the  stockholders,  and  the  burden  of  the  re- 
sources of  the  said  Cleveland  corporation.  The 
object  of  the  bill  was  to  obtain  a  decree  to  re- 
strain the  company,  pending  the  suit,  from 
paying  the  interest,  and  upon  a  declaration  ol 
the  illegality  of  the  bonds,  to  enjoin  the  corpo- 
ration from  applying  any  of  its  effects  to  their 
redemption. 

The  three  defendants  are  holders  of  five  ot 
the  bonds,  who  have  availed  themselves  of  the 
invitation  of  the  bill  to  all  their  class  to  be- 
come defendants,  and  who  assert  that  they  are 
bona  fide  holders,  and  that  their  securities  are 
valid  obligations  of  the  company.  This  issue  of 
the  obligations  of  these  four  corporations  orig- 
inated in  a  negotiation  among  their  officers,  ia 
*1854,  to  determine  upon  a  uniform  [*301 
gauge  for  all  their  roads,  and  to  promote  inti- 
mate connections  in  their  transit  operations. 

The  Piqua  road  and  the  Indianapolis  road 
were  projected  to  extend  from  Columbus  to 
Indianapolis  (one  hundred  and  eighty-five 
miles),  and  were  partially  finished  at  a  gauge 
of  4  feet  8i  inches,  and  had  agreed  to  maintain 
this  gauge  for  their  common  interest.  At  Co- 
lumbus Uiey  were  to  connect  with  roads  of  the 
same  gauge,  leading  through  Ohio  and  Fens* 
sylvania  to  Philadelphia. 

The  Cleveland  and  the  Bellefontaine  rail- 
roads were  constructed  upon  the  Ohio  gau^e, 
of  4  feet  10  inches,  and  the  companies  were  in- 
terested to  detach  the  other  corporations  h'om 
their  Pennsylvania  connection,  and  to  combine 
them  with  their  own  and  other  companies, 
whose  roads  passed  through  Cleveland,  along 
the  shores  of  the  lakes  into  New  York,  and 
connected  there  with  the  railroad  and  cantl 
communications  of  that  state.  The  Piqua  road 
was  at  this  time  finished  only  46  miles,  and  the 
company  was  embarrassed,  and  their  work  sui- 
pended  for  want  of  money.  The  Indianapolis 
company  were  willing  to  change  the  gauge  ot 
their  road  to  the  Ohio  pattern,  but  were  with- 
held by  their  contract  with  the  Piqua  company. 
In  January,  1864,  the  Piqua  oompaay  appointed 
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a  committee  from  their  board  of  directors  to 
m^gotiate  for  money  or  securities  sufficient  to 
complete  their  road,  and  to  discharge  their 
debts,  other  than  bond  debts,  and  were  author- 
ized to  prepare  six  hundred  bonds  of  $1,000 
each,  of  the  usual  form,  to  be  secured  by  a 
mortgage,  being  the  third  mortgage  of  their 
franchises  and  road.  They  were  also  empow- 
ered to  determine  the  ^uge  of  the  road,  and 
either  to  maintain  their  existing  connections, 
or  to  consent  to  the  adoption  of  the  Ohio  gauge 
in  conjunction  with  the  Indianapolis  company. 

This  committee  opened  their  negotiations  in 
Philadelphia,  but  pending  these  the  vice-presi- 
dent of  the  company  (Dennison)  "sounded  the 
inclinations"  of  the  Cleveland  company,  by  inti- 
mating that  if  that  company  would  indorse  a 
portion  of  the  bondsj  and  take  some  of  the  stock 
of  the  Piqua  company,  the  Pennsylvania  con- 
nection would  be  abandoned.  Some  assurance 
havinc;  been  given  by  the  president  of  the  Cleve- 
392*J  luid  ^company  to  him,  he,  with  the 
financial  agent  of  the  company  (Kiel)  arranged 
a  contract  with  the  committee  of  the  Piqua 
company  to  purchase  the  six  hundred  bonds,  to 
guaranty  a  subscription  for  $50,000  of  their 
stock  at  par,  and  to  assume  the  control  of  the 
settlement  of  all  controversies  and  questions 
concerning  the  gauge  of  the  road.  These  nego- 
tiations were  pending  from  the  first  week  in 
February  until  the  25th  of  the  month,  when 
the  contract  was  reduced  to  writing,  and  the 
price  to  be  paid  settled  at  $305,000.  On  the  7th 
of  March,  1854,  Dennison  and  Kiel  concluded  a 
contract  with  the  three  corporations,  Cleveland, 
Indianapolis,  and  Bellefontaine,  by  whicl^they 
consented  to  the  permanent  adoption  of  the 
Ohio  gauge  for  the  Piqua  and  Indianapolis 
roads,  and  those  corporations  agreed  to  guar- 
anty four  hundred  of  the  bonds  of  the  Piqua 
company  before  mentioned,  and  to  subscribe  for 
$30,000  of  their  stock.  This  contract  was  re- 
ported shortly  after  to  the  boards  of  the  several 
corporations,  and  approved,  and  the  bonds  were 
issued  and  indorsed,  and  the  stock  subscribed 
for  in  April,  1854.  The  tracks  of  the  several 
roads  were  altered  to  conform  to  this  arrange- 
ment shortly  after.  The  negotiations  and  con- 
tracts of  Dennison  and  Kiel  were  for  their  own 
account  and  benefit.  The  testimony  is  conclu- 
sive of  the  fact  that  the  members  of  the  Piqua 
board  were  ignorant  of  the  assurances  they  had 
received  of  the  disposition  of  the  Cleveland  and 
other  companies  to  enter  into  such  engagements. 
Dennison  nad  been  a  director  of  this  company 
from  its  organization;  but  before  signing  the 
contract  of  the  25th  February,  with  the  Piqua 
company,  he  exhibited  a  written  resignation, 
and  that  resignation  was  entered  upon  the  min- 
utes of  the  board  before  the  approval  of  the  con- 
tract or  the  issue  of  the  bonds  to  him  and  his 
associate. 

This  transaction  was  reported  to  the  stock- 
holders of  the  indorsing  corporations  in  July, 
1864,  and  accepted  by  them  as  the  act  of  the 
company.  The  board  of  directors  of  the  Cleve- 
land company,  on  the  16th  June,  resolved,  that 
there  should  be  submitted  to  a  vote  of  the  stock- 
holders, at  a  meeting  on  the  Ist  July  proximo, 
four  propositions  for  the  aid  of  other  roads  de- 
siring to  form  a  connection  with  that  company, 
under  the  *4th  section  of  a  statute  of  £*393 
23  How. 


Ohio,  passed  3d  March,  1851.  Among  these 
was  the  indorsement  of  four  hundred  bonds  ol 
the  Piqua  company.  Notice  was  given  of  this 
meeting  by  advertisement  in  the  daily  papers 
of  Cleveland  and  Columbus,  and  a  daily  paper 
in  New  York,  but  it  did  not  disclose  the  object 
of  the  meeting.  Above  eighteen  thousand  shares 
of  stock  were  represented,  and  the  following 
resolution  was  adopted  without  a  dissenting 
vote: 

Resolved,  "That  the  indorsement  jointly  and 
severally  with  the  Bellefontaine  &  Indiana  Rail- 
road Company,  and  the  Indianapolis  &  Belle- 
fontaine Railroad  Company,  of  $400,000  of  the 
third  mortgage  bonds  of  the  Columbus,  Piqua, 
&  Indianapolis  Railroad  Company,  by  order  of 
the  board,  March  6th,  1854,  be,  and  the  same 
is  approved,  adopted,  and  sanctioned,  by  this 
meeting,  as  the  proper  act  of  this  company." 
But,  although  there  was  no  dissent  in  the  vote, 
there  was  dissatisfaction  openly  expressed  by 
the  proxy  of  the  appellant,  and  of  a  majority 
of  the  stockholders  represented  at  the  meeting, 
and  who  declined  to  vote  on  the  resolution.  The 
bonds  were  offered  for  sale  in  the  city  of  New 
York  in  the  summer  of  1854  and  the  spring  of 
1855,  under  an  uncontradicted  representation 
of  their  validity  through  the  votes  above  men- 
tioned, and  were  freely  purchased  at  fair  prices. 
The  interest  was  paid  by  the  Piqua  company 
until  October,  1855,  when  the  instalment  due  in 
that  month  was  discharged  by  the  indorsers  in 
e<}ual  proportions.  In  uie  spring  of  1856,  the 
Piqua  company  having  become  insolvent,  the 
appellant  served  a  notice  upon  the  Cleveland 
company  not  to  pay  any  portion  of  the  principal 
and  interest  that  might  become  due  on  the 
bonds,  and  required  them  to  sue  for  the  can- 
celation of  their  guaranty,  and  demanded  his 
share  of  the  profits  of  the  company,  without 
the  reservation  of  any  part  for  tne  payment  of 
the  bonds,  and  immediately  after  filed  the  bill 
in  this  cause. 

He  contends  that  the  sale  hj  the  Piqua  com* 
pany  to  Dennison  and  Niel  is  void,  under  a 
statute  of  Ohio  that  prohibits  any  director  of  a 
railroad  company  to  purchase,  either  directly 
or  indirectly,  any  shares  of  the  capital  stock, 
or  any  of  the  *bonds,  notes,  or  other  se-  [*304 
curities,  of  any  railroad  company  of  which  he 
may  be  a  director,  for  less  than  the  par  value 
thereof;  and  it  declares:  "That  all  such  stocks, 
bonds,  and  notes,  or  other  securities,  that  may 
be  purchased  by  any  such  directors  for  less  than 
the  par  value  tiiereof,  shall  be  null  and  void." 

He  insists  that  the  indorsement  of  the  bonds 
of  the  Piqua  company  was  of  no  advantage  to 
the  Cleveland  company,  but  was  merely  to  con- 
summate the  success  of  a  speculation  of  Denni- 
son and  Niel — a  speculation  reprobated  by  the 
law  of  Ohio;  that  the  Cleveland  company  were 
not  empowered  by  their  charter  to  guaranty  the 
contracts  of  corporations  or  individuals;  that 
this  indorsement  was  not  required  for  the  con- 
struction of  the  road,  or  in  the  course  of  the 
business  of  the  company,  or  to  promote  an  end 
of  the  incorporation ;  and  that  none  of  the  acts 
of  the  general  assembly  of  Ohio  authorize  it. 

He  denies  any  efficacy  to  the  vote  of  the  stock- 
holders in  July,  1854,  because  the  notice  was 
insufficient,  in  the  length  of  the  time  and  in  the 
failure  to  disclose  the  purpose  of  the  call ;  that 
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more  than  one  half  of  the  stock  of  the  com- 
pUny  was  not  represented,  and  two-thirds  of 
that  present  did  not  vote,  for  the  want  of 
proper  information  and  counsel  on  the  subject. 
That  the  meeting  were  ignorant  of  material 
facts ;  they  were  not  advised  of  the  relations  of 
Dennison  and  Niel  to  the  Piqua  company,  and 
their  connection  with  the  bonds,  when  the  vote 
was  taken;  and  were  deceived  as  to  the  condi- 
tion of  the  Piqua  company.  He  avers  that  the 
bondholders  are  chargeable  with  notice  of  the 
t.'.i'i  I  hat  th<»  iudorsenient  was  made  before  the 
meeting  of  the  stockholders,  and  by  the  au- 
thority of  the  directors  only. 

The  testimony  does  not  convict  the  defend- 
ants— the  bondholders— of  complicity  in  the  ne- 
gotiations or  contracts  that  preceded  the  issue 
of  the  bonds,  nor  does  any  equivocal  circum- 
stance appear  in  their  purchase  of  those  securi- 
ties. It  is  proved  that  it  is  a  common  practice 
fcr  railioati  corporations  to  make  similar  ar- 
rangements to  enlarge  their  connections  and  in- 
crease their  business.  The  Cleveland  company 
had  encouraged  this  practice  by  precept  and 
example.  In  a  report  of  their  board  of  directors, 
395*]  in  January,  1854,  the  company  •were 
informed  of  their  establishment  of  a  line  of  first- 
class  steamboats  between  Cleveland  and  BufTalo, 
and  of  their  guaranty  of  the  bonds  of  other 
companies  for  $300,000;  of  subscriptions  for 
stock  to  the  extent  ojf  $100,000,  and  of  promised 
aid  to  still  another  company.  Tlicy  say:  "These 
companies  may  need  additional  assistance,  and 
others  proposing  to  intersect  ours  may,  by  a 
moderate  loan  of  money  or  credit,  be  enabled  to 
finish  their  roads,  and  establish  with  us  busi- 
no<^  relations,  for  the  mutual  benefit  of  both 
pnitiis.  while  the  advances  on  our  part  may  be 
made  safe  and  remunerative.  Unless  ad'Hsed 
of  your  disapprobation,  the  board  will  continue 
to  pursue  this  policy." 

No  such  disapprobation  was  expressed  as  to 
check  the  board  of  directors  until  the  giiaranty 
«»f  tlu'so  hoiuU  lijul  hern  sanctionod.  in  July, 
1854,  at  a  meeting  of  the  stockholders.  The 
discussion  was  confined  to  the  circle  of  the  cor- 
poration, until  after  the  failure  of  the  Piqua 
company  to  pay  a  second  instalment  of  interest. 
Then  the  appellant  filed  this  bill. 

Tlie  frame  of  the  bill  implies  that  this  con- 
tract exceeds  tlio  power  of  the  corporation,  and 
cannot  be  on:  -n^d  against  a  dissenting  stock- 
holder. His  auiiiority  to  file  such  a  bill  is  sup- 
ported upon  this  ground  alone. 

Hodge  v.  M'ooisey,  18  IIow.  331;  Afott  v. 
Perm.  R.  Co.  30  Pa.  1;  Manderson  v.  Commer- 
cial Bank,  28  Pa.  379. 

The  usual  and  more  approved  form  of  such  a 
suit  being  that  of  one  or  more  stockholders  to 
sue  in  behalf  of  the  others. 

Beman  v.  Uuffoi%  1  Sim.  N.  S.  550;  Winch  v. 
Birkenhead  17.  Railway  Co.  5  De  G.  &  S.  662; 
1/rrv/r,/  V.    l/.s/on,  1  Phil.  790;  Wood  v.  Draper, 
24  Barb.  187. 

A  court  of  equity  will  not  hear  a  stockholder 
assert  that  he  is  not  interested  in  preventing 
the  law  of  the  corporation  from  being  broken, 
and  assumes  that  none  contemplate  advantages 
from  nn  application  of  the  common  property 
that  the  constitution  of  the  company  does  not 
authorize. 

The  powers  of  the  Cleveland  company  are 
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vested  in  a  board  of  directors  chosen  from  the 
company.  They  are  authorized  to  construct 
and  maintain  their  road,  and  for  that  puxpose 
can  employ  the  resources  and  credit  of  the  com- 
pany, and  execute  *the  requisite  seomi-  [*306 
ties,  and  are  required  to  exhibit  annually  » 
clear  and  distinct  statement  of  their  affairs  to 
a  meeting  of  the  stockholders.  In  the  year  1851 
a  general  law  relating  to  railway  companies 
empowered  them  "at  any  time,  by  means  of  their 
subscription  to  the  capital  stodc  of  any  other 
company,  or  otherwise,  to  aid  such  company 
in  the  construction  of  its  railroad,  for  the  pur- 
pose of  forming  a  connection  of  said  last-mdi- 
tioned  road  with  the  road  owned  by  the  com- 
pany furnishing  such  aid ;  .  .  .  and  empow- 
ered any  two  or  more  railroad  companies,  whose 
lines  are  so  connected,  to  enter  into  any  ar- 
rangement for  their  conmion  benefit,  consistent 
with  and  calculated  to  promote  the  objects  for 
which  they  were  created:  Provided,  that  no 
such  aid  shall  be  furnished  nor  any  .  .  . 
arrangement  perfected  until  a  meeting  of  the 
stockholders  of  each  of  said  companies  shall 
have  been  called  by  the  directors  thereof,  at 
such  time  and  place  and  in  such  manner  as  th^ 
shall  designate;  and  the  holders  of  at  least  two 
thirds  of  the  stock  of  such  company  represented 
at  such  meeting  in  person  or  by  proxy,  and 
voting  thereat,  shall  nave  assented  tnereto." 

This  section  was  re-enacted  in  the  following 
year,  in  a  general  act  for  "the  Creation 
and  Regulation  of  Incorporated  Companies  in 
Ohio,"  which  last  act  provides  that  "any  exist- 
ing company  might  accept  any  of  its  provisions, 
and  ^en  so  accepted,  and  a  certified  copy  of 
their  acceptance  filed  with  the  secretary  of 
state,  that  portions  of  their  charters  ineonsist* 
ent  with  the  provisions  of  this  act  shall  be  re> 
pealed."    Curwen's  Ohio  Laws,  M9,  1110. 

It  is  contended  that  neither  of  these  acts  was 
accepted  by  the  Cleveland  company;  that  the 
act  of  1852  superseded  that  of  1851, and  that  the 
former  could  be  accepted  and  become  obligatory 
upon  the  company  only  in  the  mode  it  pre- 
scribed. Both  of  these  are  general  acts,  and 
were  designed  to  enlarge  the  faculties  of  these 
corporations,  so  as  to  promote  their  utility,  and 
to  enable  them  to  accomplish  with  more  con- 
venience the  objects  of  their  incorporation. 
This  act  of  1851  does  not  devest  any  estate  of 
the  company,  or  make  such  a  radical  change  in 
their  constitution  as  to  authorize  the  members 
*to  say  that  its  adoption  without  their  [*307 
consent  is  a  dissolution  of  the  body.  But  for 
an  intimation  in  an  opinion  of  the  supreme 
court  of  Oluo  {Chapman  v.  ^f.  R.  d  L.  E.  R- 
Co.  6  Ohio  St.  119)  to  the  contrary,  we  should 
have  been  inclined  to  adopt  the  conclusion,  that 
the  act  of  March,  1851,  might  be  operative 
without  the  specific  or  formal  assent  of  the 
corporations  to  which  it  refers,  and  was  not 
superseded  by  the  act  of  1852,  as  to  pre-existing 
corporations. 

Jherhart  v.  P.  d  W.  C.  R.  Oo,  28  Pa.  .340; 
Cray  v.  Mononga^ela  N,  Co.  2  W.  ft  S.  116; 
Great  W.  R.  Co.  v.  Rushout,  5  De  G.  ft  S.  290. 

The  jurisprudence  of  Ohio  is  arerse  to  the 
repeal  of  statutes  by  implication;  and  in  the 
instance  of  two  affirmative  statutes,  one  is  not 
to  be  construed  to  repeal  the  other  by  implica- 
tion, unless  they  can  be  reconciled  fay  no  mode 
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of  interpretation.  Cobs  v.  DtZIon,  2  Ohio  St. 
607. 

The  learned  compiler  of  the  laws  of  Ohio  re- 
tains the  aet  of  1851  as  valid,  in  respect  to  the 
corporations  then  existing.  But  as  between  the 
paixiee  on  this  record,  the  acceptance  of  those 
acts  may  be  inferred  from  the  conduct  of  the 
corporators  themselves.  The  corporation  have 
execute  the  powers  and  claimed  the  privilege^ 
conferred  by  them,  and  the^  cannot  exonerate 
themselves  }rom  the  responsibility,  by  asserting 
that  they  have  not  filed  the  evidence  required 
by  the  statute  to  evince  their  decision.  The 
observations  of  Lord  St.  Leonards  in  the  House 
of  Lords  {Bar gate  v.  Shortridge,  6  H.  L.  Gas. 
207),  in  reference  to  tlie  effect  of  the  conduct 
of  a  board  of  directors  as  determining  the  lia- 
bility of  a  corporation,  are  applicable  to  this 
corporation,  under  the  facts  of  this  case.  ''It 
does  appear  to  me,"  he  says,  "that  if,  by  a 
course  of  action,  the  directors  of  a  company  nej:- 
lect  precautions  which  they  ought  to  attond  to, 
and  thereby  lead  third  persons  to  deal  together 
as  upon  real  transactions,  and  to  embark  money 
or  credit  in  a  concern  of  this  sort,  these  direct- 
ors cannot,  after  five  or  six  years  have  elapsed, 
turn  round,  and  themselves  raise  the  objection 
that  they  have  not  taken  these  precautions,  and 
that  shareholders  ought  to  have  inquired  and  as- 
certained the  matter.  .  .  .  Tlie  way,  there- 
398*]  fore,  in  which  I  •propose  to  put  it  to 
Your  Lordships,  in  point  of  taw,  is  tnis:  The 
question  is  not  whether  that  irregularity  can  be 
considered  unimportant,  or  as  being  different  in 
equity  from  what  it  is  in  law,  but  the  que^^tion 
simply  is,  whether,  by  that  continued  course  of 
dealing,  the  directors  have  not  bound  themselves 
to  such  an  extent  that  they  cannot  be  heard  in 
a  court  of  justice  to  set  up,  with  a  view  to  de- 
feat the  rights  of  tiie  parties  with  whom  they 
have  been  dealing,  that  particular  clause  enjoin- 
ing them  to  do  an  act  which  they  themselves 
have  neglected  to  do." 

This  principle  does  not  impugn  the  doctrine 
that  a  corporation  cannot  vary  from  the  object 
of  its  creation,  and  that  persons  dealing  with  a 
company  must  take  notice  of  whatever  ia  con- 
tained in  the  law  of  their  organization.  This 
doctrine  has  been  constantly  affirmed  in  this 
court,  and  has  been  engrafted  upon  the  common 
law  of  Ohio.  Pearce  ▼.  M,  d  I.  B.  Co,  21  How. 
441;  Straus  v.  Eagle  Ins.  Co.  6  Ohio  St.  69. 
But  the  principle  includes  those  cases  in  which 
a  corporation  acts  within  the  range  of  its  gen* 
oral  authority,  but  fails  to  comply  with  some 
formality  or  r^^lation  which  it  should  not 
have  neglected,  but  which  it  has  chosen  to  dis- 
regard. 

The  instances  already  dted  of  the  course  of 
dealing  of  this  corporation,  and  others  of  a  sim- 
ilar nature,  of  which  they  is  evidence  in  the 
record,  sufficiently  attest  that  the  corporation 
accepted  the  acts  of  1851  and  1852  aa  valid 
grants  of  power;  and  it  would  be  manifestly 
unjust  to  allow  it  to  repudiate  the  contracts 
which  it  haa  made,  because  their  aooeptance  of 
these  grants  haa  not  been  clothed  in  an  authen- 
tic form.  Hie  supreme  court  of  Ohio  have  rec- 
ognized the  obligation  of  corporators  to  Me 
prompt  and  vigilant  in  the  etpoeure  of  illegal- 
ity or  abuse  in  the  emp]<mnent  of  their  cor- 
porate powers,  and  have  denied  assistance  to 
23  How.  U.  S.,  Book  10. 


those  who  have  waited  till  the  evil  has  been 
done,  and  the  interest  of  innocent  parties  has 
become  involved.  Ohawnan  v.  Mad  River  R.  R'. 
Co,  6  Ohio  St.  110;  The  State  v.  Van  Home,  7 
Ohio  St.  327. 

We  conclude  that  the  validity  of  the  con- 
tract of  the  Cleveland  corporation,  under 
the  circumstances,  must  be  determined  on  the 
assumption  that  it  was  althorized  to  exert  the 
*power  conferred  in  the  4th  section  of  [*300 
the  act  of  March,  1851,  and  24th  section  of  the 
act  of  May,  1852. 

In  deciding  upon  the  validity  of  this  con- 
tract, we  deem  it  unimportant  to  settle  whether 
Dennison  was  a  director  of  the  Piqua  company 
the  25th  February,  1854,  when  he  signed  the 
contract  with  the  committee  of  the  Piqua  board 
of  directors;  or  whether  that  contract  was  af- 
fected by  its  ratification  by  the  board  after  his 
resignation  was  entered  upon  the  minutes,  or 
by  the  subsequent  conftumnmtion  of  the  contract, 
in  the  reciprocal  transfer  of  the  securities  and 
payment  of  the  consideration;  or  whether,  as 
matter  of  law,  the  bonds  of  the  Piqua  company, 
commercial  in  their  form,  payable  to  another 
party,  and  issued  after  his  resignation,  are  null 
and  void. 

The  contract  of  the  guarantors  indorsing  the 
bonds,  is  a  distinct  contract,  and  may  impose 
an  obligation  upon  them  independently  of  the 
Piqua  company.  In  the  absence  of  a  i>er!ion}il 
incapacity  of  Dennison  to  deal  with  his  princi- 
pal, the  issue  of  the  bonds  by  the  directors  of 
the  Piqua  company  is  an  ordinary  act  of  ad- 
ministration; and  bonds  in  such  form,  it  is  ad- 
mitted, "challenge  confidence  wherever  they 
go."  We  perceive  no  illegality  in  their  delega- 
tion to  them  of  the  power  to  determine  whether 
the  Ohio  or  Pennsylvania  gauge  should  be 
adopted,  or  their  sale  of  the  privilege  to  adjust 
the  controversies  and  questions^  relating  to  it. 
Their  adoption  of  the  Ohio  gauge  was  a  solu- 
tion of  all  the  difliculties;  it  enabled  the  Indian- 
apolis company  to  adopt  it;  it  superinduced 
the  resulting  consequence  of  running  connec- 
tions among  the  four  corporations;  it  secured 
Srofits  to  the  guarantors;  it  imposed  the  bur- 
en  of  relaying  their  track  upon  the  Piqua 
company.  Their  contract  to  adopt  this  gauge 
and  to  form  the  corresponding  connections  is  a 
\'aluable  consideration,  and  the  Piqua  company 
have  fulfilled  the  en^gements  that  Dennison 
and  Niel  were  authorized  to  stipulate  on  their 
behalf.  There  is  testimony  that  the  bargain 
was  a  hard  one  for  the  ^arantors,  and  argu- 
ment that  it  was  probably  an  unjust  one,  and 
possibly  fraudulent  in  reference  to  the  stock- 
nolders  of  the  Cleveland  company.  But  the  bill 
is  framed,  not  to  obtain  relief  from  error  or 
fraud  in  the  administration  of  the  powers  of 
the  company  *by  their  trustees,  but  [*^400 
against  the  exercise  of  powers  that  did  not  be- 
long to  the  corporation,  and  which  the  body 
comd  not  confirm,  except  by  a  unanimous  vote. 
Foss  ▼.  Harhottle,  2  How.  461;  2  Phil.  Ch.  740. 

We  proceed  to  consider  of  the  effect  of  the 
sanction  given  to  the  arrangements  of  the 
Cleveland  company,  through  Dennison  and 
Niel,  with  the  Piqua  company,  by  the  vote  of 
the  meeting  in  July,  1854.  It  is  objected  that 
the  notice  of  this  meeting  was  insufficient,  and 
that,  unprepared  as  the  corporators  were,  the 
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proiy    appointed    by    the    nonresident    stock-  the  depjntnftit.  prior  to  the  ZOth  <!«/  ot  Julj,  1838. 

fioIdirB  ^r  overpowered  by  the  he.t  and  pas-  ^^  '^\^'^l^'o^,'^V  I^^'^^t  iS'^nST- 

■ion  of  the  directors  and  their  adherents.    There  reace  wlcb  tlic  depBrtmental  uiemblr.  to  inuit  tht 

is  some  force  in  the  complaint  that  this  meeting  d«frt  Ulandn  adfacent  to  that  dfp«rtinenl. 

1 i„.4.„j  „;.ir  ,  J... t  I i-hZ.  Oranu  made  br  the  goTecnor,  ander  the  power 

WHS  not  conducted   with  a  due  respect  for  the  coo,„red.  wlthont  the  ?oncnrrence  of  the  depart- 

eooial  rights  of  a  portion  of  the  Btoekholders,  mental  aaMmblj,  were  sUnpli  Told,   It  waa  ao^eld 

.  But  the  time,  place,  and  manner  of  the  meeting  by  thti  court  In  V.  8.  v.  ObIo   »t  the  preMnt  term. 

J,,.  .p,.>.l,S  b,  Ih.  di„;l.„,  ..  th,  ..t  .1  „g  STJSIlS.'H'.St  ?K  S,S 

1851  permits.     The  proxy  of  the  appellant  was  and  the  departmental  aaaemblj  that  one  of  the  ii- 

there,  exhibited  his  instructions,  diacuased  the  landa,   such  aa  the  claimant  might  select  be  at- 

propcitto.  .ubrittri,    .nd    dinned  »  vol,,  ffiStV.  Si.  ffiij  tXrSrS.S. '^Sb'.jS 

when  his  votfl  would  have  controlled  the  action  conferred  by  the  prevloua  despatch. 

of  the  meeting.    Since  that  time,  several  annual  The  leEBl   effect   or   that  si-cond  com  mo  ni  cation 

mating.  h„.  Wn  held,  .1  whlcl  the  .ppeltat  ^.tSSSaVS  S2i.TiS°if.  S/iS 

waa    represented.      The   cireumstaneea    of   the  „f  the  previous  order,  and  to  direct  that  It  kc  as 

contract    and    its     effect*     have     been    devel-  signed  to  tbfa  claimant.                                    ,  ,  ^, 

oped.  ;.d  ,el  th.  solution  »«=ti™  tbU  „8S,?y't"/.;.'„»;r.VSV''.'i-™'S  «" 

contract  has    not    been    rescinded.      It  may  be  rstand  of   Santa   Catallna.     The  aovertior,    on   the 

that   among  the  atoekholdera,  and  within  the  same  day.  made  a  decree  that  a  title  ot  concesdoi 

corporation,  the  cause   of   this  procrastination  jl'i'^'' ^'^;'u°,^a?  waV"*  "                                     " 

ftnd  besitan^  to  act  upon  the  subject  may  be  qq  the  Tth  day  of  UaVch.  18S9.  he  prevented  an- 

ettimated  properly.     But  we  are  to  regard  the  other  peiltlon  to  the  governor,  ashhig  for  a  grant 

conduct  of  Oie    corporation    from  an  external  ?','^l '•'"?„  °i  8"i;,F/"S.i'''„'„*Sf  f^/ imi™ 

...            rm.              ^      ', A.  %                    J.   «  latand    prevlooslv    offered    was    annt   lor    ImproTt 

position.     The  community  at  la™  must  form  ment,  and  tor  that  reason  praying  that  the  order 

their  judgment  of  it  from  the  acta  and  reaolu-  of  conceulon  may  be  so  changed  as  to  conform  to 

tions  adopted  by  the  authorities  of  the  corpo-  '''^''?l'"£5yT."'i^^1]ift''io»Q  n,„  ^■^•■^^^  —•.b 

..            S  ti_      *     »-          *  11.       i     1  L   ij               a  On  the  22d  day  of  May.  1839,  the  governor  made 

ration  and  the  meeting  of  the  stodcholders,  and  tj,e  grant,  basing  It  upon  the  special  despatch  re- 

by  their  acquiescence  in  them.     These  negotia-  ferred  to  in  the  petition:  and  all  the  docnmeDtari 

ble  securities  have  been  placed  on  sale  in  the  f'Yh^M'ilJan  «'chl-~          ""  ""'^  """  * 

community,  accompanied    by    these  resolutions  HeW    that  the  gt 

and    votes,    inviting    public    craifidence.     They  evidence  of  title  Is 

have  circulated  without  an  effort  on  the  part  the  grant  was  ir-i- 

of  the  corporation  or  oorporators  to   restrain    p^S"  ^  tbt  nlu «v..... : 1- 

them,  or  to  disabuse  those  who  were  infiuenced  dicate  the  title  to  the  claimant,  leaving  no  dlaert 

by  these  apparently  official  acta.    Men  have  in-  Oon  to  b*  exercised  hj  the  authorities  ot  the  dt- 

TCsted  their  money  on  the  aaaurance  they  have  ""fSS^^  the  jovemor  nor  the  aaaembly.  nor  bot» 

afforded.  combined   coold  withhold  the  grant,  aftrr  a  ptap« 

A  corporation,  quite  aa  muoh  as  an  iodivid-  selection,  without  dlsobejlng  the  express  couuoand 

401*]   Ml,  is  held  to  a  'careful  adherence  to  <■'  ">*  supreoie  govemmsni. 

truth  in  their  dealing*  with  mankind,  and  can-  ^roued  Feb.  tS,  1860.      D«oid^  Apr.  I,  18S0. 
not,  bj  their  representations  or  silence,  involve 

others  in  onerous  engagements,  and  then  defeat  .   ppEAL    from    the    District    Court   of   tin 

the  calculations  and  clajma  their  own  condnct  A    United  Btat«B  for  the  Southern  District  of 

had  superinduced.     The  opinion   of  the  court  California. 

is,  that  the  injunction  granted  upon  the  bill  of  -phe  hiatory  of  the  ease  and  a  atatement  of 

the  appellant  waa  improvidently  granted,  and  the  facts  appear  in  the  opinion  of  the  court 

Uiat  be  is  not  entitled    to    the    relief  he  has  Mettn.  J.  B.  Blaok,  A.tty.  Gm.,  and  K  It 

~)u^t;  and  that  the  decree  of  the  Cireuit  Court  gtu  '         '              "      ' 


Huolving  the  injunction    and    dUmisaing   the        j/r.  j.  a.  Boekwell,  for  appellet 
KU  M  oorrcct,  and  must  be  aljiimcd.  -j^^  argument  of  oouiuel,  being  confined  al- 

most entirely  to  the  facts,  \»  not  here  given. 

■Mr.  Justice  OllCtord  deUverad  the  [**/» 

THE  UNITED  STATES.  Appt.,  "PiS"?"."*  ^^^  '""^■.■_  j,  -  .w     i- 

lac   ui.ii±uu  ui.amu,  i^yf' •  -p^^^  j^  ^  appeal  fr^m  a  decree  of  the  dit- 

AMDREB  OASniXERO.  triot  court  of  tie  United  States  for  the  aonth- 

AnuAuo  u.au^iuujuw.  ^^  district  of  California,  afBrming  a  decree  of 

the  commissioners  appointed  under  the  ftct  of 

(Bes  8.  C.  28  How.  494-4W.)  y,e  3d  of  March,  1861,  to  ascertain  and  MtUt 

private  land  claims. 

/•toula,  wk«n  not  griMitable  by  Maaioa*  gov-        Pursuant  to  the  8th  section  of  that  ut,  the 

amor — onl«r  to  grant,  by  ifaorioan  prssidenf,    appellee  in  this  oase  presented  his  petition  te 

on  /uly  to,  ISSa—affeot  of— grant  of  Utand    the  commissiouers.  claiming  title  to  the  island 

of  Santa  Orvs,  valid.  ot  Banta  Cruz,  situated  in  the  county  of  Santa 

Bartwra,  in  the  state  of  California,  by  virtns  of 

Islands  situated  on  the  coast.  It  seems,  were  nev-    an  original  grant  from  Governor  Alv«T«do.   All 

•r  nanted  by  the  govemors  ol  California  or  anj    of  the  documentary  evidences  of  title  nvodnesl 

rJ,:'"S"iiSi.ss:-xsBS"'"'^  '■" ""  ■■■  »■•  ?-.  "•  *"'y  """"s  »?"» ^  "^"t 

The  power  to  grant  the  lands  of  the  Islands  wu    found  in  the  Mexican  archives,  a*  appears  Iff 
neither  claimed  oar  exercised  by  the  authorities  ol    the  certificate  of  the  surveyor  gcnenu,  whiM 
no   ,     B     makes  a  part  of  the  record.    They  eon^at  o(  a 
special  despatch  from  the  Uinister  of  the  Is- 
M  U.  f. 
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terior  of  the  Republic  of  Mexico,  addressed  to 
Governor  Alvarado;  the  petition  of  the  clnini- 
ant  to  the  same,  and  the  original  grant  to  the 
petitioner,  which  purports  to  be  signed  by  the 
governor,  and  to  be  duly  countersigned  by  the 
secretary  of  the  department.  Certain  other 
documents  were  also  introduced,  to  which  it 
will  be  necessary  to  refer,  as  a  part  of  the  pro- 
ceedings that  led  to  the  grant. 

Islands  situated  on  the  coast,  it  seems,  were 
never  granted  by  the  governors  of  California 
or  any  of  her  authorities,  under  the  colonization 
law  of  1824,  or  the  regulations  of  1828.  From 
all  that  has  been  exhibited  in  cases  of  this  de- 
scription, the  better  opinion  is,  that  the  power 
to  grant  the  lands  of  the  islands  was  neither 
claimed  nor  exercised  by  the  authorities  of  the 
department  prior  to  the  20th  day  of  July,  1838, 
as  was  satisfactorily  shown  in  one  or  more  cases 
heretofore  considered  and  decided  by  this  court. 

On  that  day,  the  Minister  of  the  Interior,  by 
the  order  of  the  Mexican  President,  addressed 
a  communication  to  Qovemor  Alvarado,  au- 
thoriring  him,  in  concurrence  with  the  depart- 
mental assembly,  to  grant  and  distribute  the 
lands  of  the  desert  islands  adjacent  to  that  de- 
partment to  the  citizens  of  the  nation  who 
might  solicit  the  same.  That  despatch  bears 
date  at  a  period  when  the  President  was  in  the 
466"]  exercise  of  ^extraordinary  powers,  and 
was  issued,  as  appears  by  its  recitals,  with  a 
Tiew  to  promote  the  settlement  of  the  unoccu- 
|»ied  islands  on  the  coast,  and  to  prevent  those 
exposed  positions  from  becoming  places  of 
rendezvous  and  shelter  for  foreign  adventurers, 
who  might  desire  to  invade  that  remote  depart- 
ment. Grants  made  by  the  governor,  imder  the 
power  conferred  by  that  despatch,  without  the 
concurrence  of  the  departmental  assembly,  were 
simply  void,  for  the  reason  that  the  power,  being 
a  special  one,  could  only  be  exercised  in  the 
manner  therein  prescribed.  It  was  so  held  by 
this  court  in  United  States  v.  Osio,  64  U.  8. 
467,  decided  at  the  present  term,  and  we  are 
satisfied  that  the  decision  was  correct. 

But  the  grant  in  this  case  was  not  made 
nnder  the  general  authority  conferred  by  that 
dispatch.  In  addition  to  what  was  exhibited  in 
the  former  case,  it  now  appears  that  another 
despatch  of  a  special  character  was  addressed 
by  the  same  cabinet  minister  to  the  governor 
on  the  same  day.  Like  the  other,  it  bears  date 
at  the  city  of  Mexico,  on  the  20th  day  of  July, 
1838,  and  is  signed  by  the  Minister  of  the  In- 
terior. Bv  the  terms  of  the  communication,  the 
governor  is  informed  that  the  President,  reg.iid- 
ing  the  services  rendered  by  this  claimant  to 
the  nation  and  to  that  department  as  worthy  of 
great  consideration  and  full  recompense,  has 
directed  the  minister  to  recommend  strongly  to 
the  governor  and  the  departmental  assembly 
that  one  of  the  islands,  such  as  the  claimant 
might  select,  near  where  he  ought  to  reside  with 
the  troops  under  his  command,  be  assigned  to 
him,  before  they  proceed  to  grant  and  distribute 
such  lands,  under  the  general  authority  con- 
ferred by  the  previous  dispatch. 

Beyond  question,  the  legal  effect  of  that  sec- 
ond communication  was  U)  withdraw  such  one 
of  the  islands  as  should  thus  be  selected  by  the 
claimant  from  the  operation  of  the  previous 
order,  and  to  direct  that  it  be  assigned  to  this 
SSHow. 


claimant.  His  attorney,  accordingly,  on  the 
5th  day  of  March,  1839.  presented  his  petition 
to  the  governor,  asking  for  a  grant  of  the  island 
of  Santa  Catalina,  which  is  situated  in  front  of 
the  roadstead  of  San  Pedro,  and  requo««ted  that 
the  espediente  might  pass  through  the  usual 
forms. 

•In  conformity  to  the  prayer  of  the  peti-[*467 
tion,  the  governor,  on  the  same  day,  made  a  de- 
cree that  a  title  of  concession  should  issue,  and 
that  the  espediente  should  be  perfected  in  the 
iLSual  way.  Accomsanying  the  order  of  conces- 
sion there  is  also  a  form  oi  a  grant  of  the  island 
to  the  claimant;  but  it  is  without  any  signa- 
tures, and  does  not  appear  ever  to  have  been 
completed. 

On  the  17th  day  of  March,  1839,  his  attorney 
in  fact  presented  another  petition  to  the  gov- 
ernor, asking  for  a  grant  of  the  island  of  Santa 
C^uz,  which,  as  he  represents,  is  situated  in 
front  of  Santa  Barbara,  on  the  coast  of  that 
department. 

Both  of  these  petitions  are  based  upon  tBe 
special  despatch  addressed  to  the  governor;  and 
in  t)ie  one  last  presented,  the  claimant  repre- 
sents that  the  island  previously  offered  is 
wholly  unfit  either  for  agricultural  improve- 
ment or  the  raising  of  stock,  and  for  that  reason 
prays,  in  effect,  that  the  order  of  concession 
may  be  so  changed  as  to  conform  to  his  last 
mentioned  reouest.  For  aught  that  appears  to 
the  contrary,  nis  request  was  acceded  to  without 
hesitation,  for,  on  the  22d  day  of  May,  1839,  the 
governor  made  the  grant,  basing  it  upon  the 
special  dispatch  referred  to  in  the  petition. 

To  prove  the  authenticity  of  the  dispatch  and 
the  genuineness  of  the  grant,  the  petitioner 
called  and  examined  Governor  Alvarado.  He 
testified  that  he  was  acquainted  with  the  hand- 
writing of  Joaquin  Pesado,  the  Minister  of  the 
Interior,  and  also  with  that  of  Manuel  Jimeno, 
the  secretary  of  the  department,  who  counter- 
signed the  grant.  Both  of  these  signatures,  as 
well  as  his  own,  he  testified,  were  genuine;  and 
he  also  stated  that  he  recognized  the  document 
as  a  genuine  instrument,  and  intended  it  at  the 
time  as  a  perfect  and  complete  title  in  the  claim- 
ant. His  testimony  finds  support  in  this  case, 
to  some  extent,  by  the  fact  tnat  all  the  docn- 
mentary  evidences  of  title,  including  the  grant, 
were  found  in  the  Mexican  archives;  but  much 
stronger  confirmation  of  his  statements  is  de- 
rived from  the  record  evidence  which  those 
archives  are  found  to  contain. 

At  the  argument,  we  were  very  properly  fur- 
nished by  the  counsel  of  the  appellants  with  a 
copy  of  an  index  of  concessions,  *pre-  [*468 
pared  by  the  secretary  of  the  department.  Tliat 
index  covers  the  period  from  the  10th  day  of 
May,  1833,  to  the  24th  day  of  December,  1844. 
It  contains  a  list  of  four  hundred  and  forty- 
three  concessions,  and  among  the  number  is  the 
one  set  up  by  the  claimant  in  this  case.  Its 
description  in  the  index  corresponds  in  all  par- 
ticulars with  the  grant  produced,  except  as  to 
the  date.  As  there  given,  it  is  dated  the  6th 
day  of  March,  1839,  which  is  the  true  date  of 
the  concession,  under  the  first  petition. 

Considering  that  the  name  of  the  grantee  and 
the  description  of  the  premises  a^ee  with  the 
grant  produced  in  the  case,  we  think  it  a  rea- 
sonable presumption  that  the  error  of  date  is  in 
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the  index,  and  not  in  the  grant.   For  these  rea-  -THE  DUBUQUE  AND  PACIFIC  RAIL-  [♦66 

sons,  we  think  the  genuineness  of  the  document-  ROAD  COMPANY,  Plff,  in  Err^ 

ary  evidence  of  title  is  satisfactorily  proved.  v. 

Having  come  to  this  conclusion,  the  only  re-  EDWIN  C.  LITCHFIELD. 

maining   question    is    whether    the  grant  was  anootr        aaaav 

made  by  competent  authority.     Direction  was  ^*®®  ^-  ^'  ^^  ^^^'  »0-w>-) 

given  to  the   governor    and    the  departmental  /^^^  g^ant  in  aid  of  Dea  Moines  river-^trietl^ 

assembly  in  the  special  despatch  on  which  this  construed—wJiat    it    was— lands    outside  of 

grant  was  issued,  that  one  of  the  islands,  situ-  grant— bona  fide  claimant. 

ated  along  the  coast  of  the  department,  should 

be  assifirned  to  this  claimant  before  they  pro-  Under  the  act  of  1846.  to  aid  In  the  improvement 

seeded  to  grant  and  distribute  such  lands  under  of  tiie  navigation  "of  the  Dee  Moines  river,"  that 

thp  (TPTM^rof  nrHpr      Thnap  mmTniininfltionq  wprp  Portion  from  its  mooth  to  the  Raccoon  fork  was  the 

tne  general  order,     inose  communications  were  Kg^,^  river,"  on  each  side  of  which  the  strip  of  land 

of  the  same  date;  but  it  is  obvious,  from  the  granted  was  to  lie. 

language  of  the  special  despatch,  that  it  was  is-  All  grants  of  this  description  are  strictly  con- 

,u«i  subsequently  to  the  other  commu„J«.tJon,  ^t£Sf Is'^n'^e'^ed^i^  c^aVl^d^  eSSffc^t'^I.S'gSSe.'"' 

and  must  be  regarded  as  qualifying  the  latter,  The  donation  stands  on  the  same  footing  of  a 

so  far  ns  their  terms  are  repugnant.     Had  the  grant  by  the  public  to  a  private  coropanr,  the  terms 

claimant  petitioned  for  a  grant  of  this  de«crip-  S^J'f/t?'S^.nx'l!?iSlJdfXV'S?nl.°«r^  TS^.'^! 

tion,  under  tne  general   order,  his  application  The  act  of  Congress  was  a  direct  grant  to  Iowa, 

would  have  been  addressed  to  the  discretion  of  in  fee,  of  an  undivided  moiety  of  the  whole  tract 

the  governor  and  of  the  departmental  assem-  i5rk^fth?MlB•Jo*a%nl^'  "'"'  '""^  *""  "'"~° 

bly;  and  unless  both  had  concurred  m  granting  no  authority  was  conferred  on  the  executive  offl- 

the  prayer,  his    application    would  have  heeA  cers  administering  the  public  lands  to  do  more  than 

defeated,  for  the  reason  that  such  a  title  could  SS.®  PJ?5"f*i^°  TT^ilL^Sf A^d  ^*J?"S*!  '"^co"*™®"* 

,,       J.   J.     .«..,•                      ^^*  Iowa  and  the  United  States,  in  the  manner  pre- 

only  be  adjudicated  by  their  concurrent  action,  scribed  by  the  act  of  Congress. 

Power  to  rofuse  such  applications  was  vested  It  was  impossible  to  make  partition,  under  thli 

in  the  assembly  as  well  as  in  the  governor,  but  ff??t**il^i?n"  *Ji°L**"i^Jf ^^^^        5?SiSj!l**'  "* 

1       lii         ''         J        J1J.1-       j«j«x«^j  JiJi  attempts  to  do  so  were  merely  nugatory, 

when  both  concurred,  and  the  adjudication  had  Where  the  action  was  brought  by  a  bona  fide 

been  made,  the  title  papers  were  properly  to  be  claimant  under  the  grantee  of  the  rtirer  improT^ 

issued  by  the  governor  as  an  executive  act.    As  S^^PLSJ^.^J^S'^i.^S^oJo  «^^^  i^°*?£55?;  fl^^iT'^S 

4.1  ^             II                            A'i.       X        .^     £  XI.  the  case  agreed  was  made  up  In  a  friendly  spirit,  to 

the  nsscnihly   was    a    constituent    part  of  the  try  the  title  at  the  Instance  of  executive  officers,  the 

eranting  pr>wer  under  the  general  order,  it  was  court  felt  bound  to  hear  and  decide  the  cause  on  Iti 

doubtless  thought  proper  that  the  withdrawal  ™«rlts. 

*®?*.^  of  "one  of  the  islands  from  its  operation,  Submitted  Mar.  29, 1860.    Decided  Apr,  9, 1860, 
and  the  disposal  of  it  m  another  way,  should  be 

notified  to  the  assembly  as  well  as  to  the  gov-  TN  ERROR  to  the  District  Court  of  the  United 

emor.     They  were  accordingly  directed  not  to  JL    States  for  the  District  of  Iowa, 

proceed  to  make  adjudications  under  that  order  This  was  an  action  of  right,  brought  in  the 

until  the  assignment  of  the  title  to  this  claimant  court  below  by  the  defendant  in  error,  to  try 

was  perfected,  but  they  were  not  required  to  the  title  to  a  certain  section  of  land  in  the  state 

make  the  assignment  or  to  cause  it  to  oe  made,  of  Iowa. 

To  accomplish  that  purpose,  and  carry  into  ef-  The  case  having  been  submitted  to  the  court 
feet  the  command  of  the  President,  two  things  upon  an  agreed  statement  of  facts,  a  judgment 
only  were  necessary  to  be  done;  one  was  to  be  was  entered  in  favor   of   the   plaintiff,  where- 
performed  by  the  claimant,  and  the  other  was  a  upon  the  defendant  sued  out  this  writ  of  error, 
mere  ministerial  act.    It  was  the  claimant  who  The  Attorney  General  having  represented  to 
was  to  make  the  selection ;   and  if  it  was  a  the  court  that  the  government  was  interested  in 
proper    one,    near    the    place    where    he    was  ^^^  questions  involved  in  this  case,  leave  was 
stationed  with  his  troops,  nothing  remained  to  granted  to  him  to  intervene  and  file  a  printed 
be  done  but  to  make  the  assignment  as  described  argument  on  behalf  of  the  United  States, 
in  the  dispatch.     Emanating,  as  the  despatch  The  case  is  very  fully  stoted  in  the  opinion  of 
did,  from  the  supreme  power  of  the  nation,  it  the  court.       ^     .  _     .       ,  .     .-    , 
operated  of  itself  to  adjudicate  the  title  to  the  ^-  ^***  ■™??  lorplaintiffs  in  error: 
claimant,  leaving  no  discretion  to  be  exercised  ^.J^^\^  *»  "^  *^°"}>^  but  that  the  plaintiff  is  en- 
by  the  authoritiSi  of  the  department.    Neither  J?*^«^J^  recover,  i^,  by  the  true  construction  of 
the  governor  nor  the  assembly,  nor  both  com-  JJ«  *<^,.^'  f^^^J*  8»  1?^«'  l?°ds  were  granted 
bined,  could  withhold  the  grant,  after  a  proper  ^^J  t^'^^V'^'i^^    °'    V'VJ'Tif'  •  ^"*  "^  ^^! 

«5lection,  without  disobeying  the  express  com-  ^J^h'^^^i  ™hil?f^' il^\*f *"  '^^'^'^T^^^ 

w,««^   ^i  ♦!,«   <..,»^<.»«A   X.^^^»,«.»»4■     xr.^f  ).;»<,  ^*  ^"®  river,  was  linuted  to  that  portion  of  the 

mand   of   the   supreme  government.    Nothing,  j^^  ^^.^      ^^j       ^j^    Raccoon  fork,  then  the 

therefore,  remained  to  be  done,  after  the  sclec-  i^.^^ifl*  must  faU  in  his  action,  as  the  2oL  in 

tion  by  the  claimant,    but   to    issue  the  title  J^   ^3   ^^^^  ^^^     ^,^  3^;^  ^^  ^^^^ 

papers,  and  that  was  the  proper  duty  of  the  J^^^k.    The  defendints  claim  that  plaintiff  bu 

governor^  as  the  executive  organ  of  the  depart-  ^q  title,  but  that  the  lands  belong  to  them  as 

ment.     No  doubt  appears  to  have  been  enter-  part  of  a  grant  made  by  act  of  Congress,  ap- 

tained  of  the  justice  of  the  claim,  either  by  the  proved  May  16,  1866,  to  aid  the  o^Btruction 

commissioners  or  the    district    court;   and  in  of  certain  railroads  in  Iowa,  and  subsequently 

view  of  all  the  circumstances,  we  think  their  le-  regranted  by  the  state  of  Iowa  to  theaefend- 

tpective  decisions  were  correct.  ants.     The  facts  agreed  to  in  this  ease,  show 

The  decree  of  the  Distriot  Court  is,  therefore,  clearly  that  the  land  in  dispute  belongs  to  the 

offirmod,  defendants,  unless  it  was  covered  by  the  flrant 
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made  to  improye  the  navigation  of  the  Des 
Moines  river. 

It  requires  considerable  persevering  ingenuity 
to  make  the  language  of  the  act  ambiguous; 
but  the  diversity  of  opinion  existing  at  different 
times  among  the  heads  of  the  departments,  is 
such  as  to  warrant  the  conclusion  that  the 
language  is  not  clear  and  explicit. 

It  is  a  well-known  historical  fact,  that  all 
grants  of  land  by  alternate  sections  to  aid  in 
making  public  improvements  are  obtained  on 
the  plausible  plea  that  the  sections  reserved  to 
the  government  will  be  doubled  in  value  in 
consequence  of  the  improvement.  This  is  the 
head  and  front  of  the  argument,  and  the  real 
consideration  which  induces  the  government  to 
part  with  the  lands.  Putting  the  construction 
upon  this  act  which  I  contend  for,  no  violence 
will  be  done  to  the  well-settled  principle  and 
policy  lying  at  the  very  foundation  of  all  land 
grants  of  the  kind.  But  if  the  grant  is 
construed  to  extend  several  hundred  miles 
above  the  improvement,  then  there  was  no  con- 
sideration for  the  grant;  the  general  policy 
governing  like  cases  has  no  application  to  the 
case.    The  parties  who  drew  tne  bill,  the  dele- 

gite  from  Iowa  and  the  Commissioner  of  the 
eneral  Land  Office,  must  havy,  either  through 
ienorance  or  design,  overreached  and  defrauded 
the  government. 

A^in;  it  is  a  well-settled  principle  of  law, 
that  all  grants  by  governments  are  to  be  con- 
strued strictly  against  the  grantee,  that  nothing 
shall  pass  except  what  is  conveyed  by  clear 
and  explicit  language. 

Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420;  Gildart  v.  Oladatone,  12  East,  668. 

The  counsel  on  the  other  side  has  taken  con- 
siderable pains  to  show  that  there  are  excep- 
tions to  the  above  rule,  such  as  grants  made 
for  a  valuable  consideration,  grants  to  pious 
and  charitable  institutions,  etc.  But  I  am  not 
aware  that  the  Des  Moines  River  Navigation 
Company  fall  within  either  of  the  above  ex- 
ceptions. 

l^ut  it  is  contended  that  the  plaintiff  below, 
in  this  case,  stands  in  the  light  of  an  innocent 
purchaser.  A  proper  plea  of  innocent  pur- 
chaser has  several  ingredients  in  it,  which  are 
altoffether  wanting  in  this  case.  A  purchaser 
is  always  charges^le  with  every  defect  appar- 
ent in  the  chain  of  title  which  he  holds. 

Beeder  ▼.  Barr,  4  Hamm.  Ohio,  446;  Nelson 
y.  AUen,  1  Yerg.  Tenn.  360. 

In  the  case  of  Ware  v.  Brush,  1  McLean, 
533,  the  court  says:  "The  assignment  by  the 
executor  was  wholly  without  authority,  and 
therefore  could  convey  no  right  to  the  assignee. 
Is  the  defendant  chargeable  with  notice  of  this 
want  of  power  in  the  executor?  We  think  he 
is  a  purcnaser  with  notice.  The  assiffnment  by 
the  executor  appears  upon  the  face  oi  the  war- 
rant, which  was  transferred  to  the  defendants 
and  copied  into  the  patent.  This  was  clearly 
notice  to  the  defendant  that  the  assignment  was 
made  by  the  executor,  and  it  was  the  duty  of 
the  defendant  to  examine  the  will  for  the  power 
to  make  it.  The  executor  was  in  fact  a  mere 
affent,  and  could  only  act  within  the  limit  of 
his  authority.  An  assignment  beyond  this 
could  transfer  no  right." 

Mr.  Litchfield  was  bound  to  look  at  the  act 
of  Coogrett^  hj  which  be  waa  notified  that  the 
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grant  did  not  extend  above  the  Raccoon  fork; 
also  to  the  certificate  of  Mr.  Secretary  Stuart, 
who  certified  the  land  to  the  territory  under 
protest.  Mr.  Stuart  was  of  opinion  that  the 
grant  did  not  extend  above  the  Raccoon  fork, 
and  only  certified  under  protest,  in  order  to 
give  the  state  an  opportunity  of  protesting  the 
question  in  court.  Mr.  Litchfield  comes  in  as 
an  adventurer  under  that  suggestion,  and  now 
claims  to  be  an  innocent  purchaser. 

The  opposite  counsel  nas  made  an  elaborate 
argument  t^  show  that  the  proper  interpreta- 
tion of  laws  must  be  derived  from  their  own 
language;  that  evidence  aliunde  cannot  be  ad- 
mitted for  the  purpose  of  varying,  extending,  or 
controlling  the  meaning  of  a  statute.  I  do  not 
call  such  an  act  as  this  a  public  law.  It  is  true 
that  it  is  an  act  passed  by  Congress;  but  it  is 
essentially  a  private  act, — a  grant  and  not  a 
law  or  statute,  within  the  general  and  broad 
acceptation  of  the  term. 

It  is  also  contended  on  the  other  side,  that 
the  United  States  government  is  estopped  in 
consequence  of  letters  written  a  long  time  sub- 
sequent to  the  passage  of  the  act;  that  if  the 
original  wording  of  the  act  did  not  extend 
above  the  Raccoon  fork,  the  writing  of  tliese 
letters  and  tlie  making  of  eight  or  nine  alter- 
nate decisions  for  and  against  the  grant,  ex- 
tending above  the  Raccoon  fork,  work  an  es- 
toppel  against  the  United  States. 

jHiere  is  something  novel  in  the  idea  of  a 
party  setting  up  an  estoppel  against  the  United 
States,  in  a  suit  to  recover  land  in  which  noth- 
ing more  than  a  fighting  right  has  been  certified 
under  protest,  with  a  view  of  allowing  the 
mooted  question  to  be  settled  bv  the  court. 

if r.  Cliarles  Maaon,  for  defendant  in  error : 

Each  of  the  parties  to  this  suit  claims  to  be 
the  owner  of  the  tract  of  land  in  controversy. 
It  is  only  necessary  to  consider  the  title  of  the 
defendant  in  error,  as  he  was  a  plaintiff  below. 

On  the  8th  of  August,  1846,  Congress  granted 
to  the  then  territory  of  Iowa,  a  quantity  of 
land  lying  along  the  Des  Moines  river,  for  the 
purpose  of  aiding  to  improve  the  navigation  of 
a  portion  of  that  stream.  A  year  or  two  after- 
wards, and  before  any  of  the  lands  had  been 
transferred  to  the  state,  a  controversy  arose  as 
to  the  extent  of  that  grant.  It  was  contended 
on  the  one  side  that  it  reached  to  the  source  of 
the  river,  while  on  the  other  it  was  held  to  be 
limited  to  the  Raccoon  fork. 

The  land  which  is  tlie  subject  of  this  suit 
lies  within  five  miles  of  the  Des  Moines  river, 
but  above  the  Raccoon  fork.  It  was  duly 
selected  as  a  portion  of  that  grant,  and  has 
been  regularly  transferred  from  the  state  to 
the  defendant  in  error.  If,  under  all  the  cir- 
cumstances of  the  case,  the  grant  includes  this 
tract,  his  title  is  complete — otherwise  it  is 
worthless.  The  court  below  decided  that  ques- 
tion in  his  favor,  and  the  case  is  now  brought 
here  to  test  the  correctness  of  that  decision. 

We  hold  that  the  plain  language  of  the  act 
itself  is  sufficient  to  settle  this  question  con- 
clusively in  his  favor.  It  grants  "one  equal 
moiety  in  alternate  sections  of  the  public  lands 
(remaining  unsold  and  not  otherwise  disposed 
of,  incumbered  or  appropriated),  in  a  strip 
five  miles  in  width  on  each  side  of  said  river." 

It  is  true,  that  in  defining  the  object  of  the 
grants  the  law  declares  it  to  be  for  the  purpose 
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of  aiding  to  improve  the  Des  Moines  river,  froifa 
its  mouth  to  tne  Raccoon  fork,  and  the  con- 
clusion is  thence  drawn  by  some,  that  the  grant 
itself  was  intended  to  extend  no  higher  ihsM  the 
latter  point.  But  I  submit  whether  such  a 
conclusion  can  be  reflchod  by  any  sound  rule  for 
the  interpretation  of  statutes. 

When  we  speak  in  general  terms  of  the  Des 
Moines  river,  we  mean  the  whole  river,  and  not 
a  portion  of  it.  In  defining  the  purpose  of  the 
grant,  a  limited  portion  of  the  river  is  expressly 
mentioned.  But  in  fixing  the  limit  of  the  ^ant, 
the  river  itself  is  named  without  restriction  or 
qualification.  How  shall  it  then  be  said  that  a 
part  and  not  the  whole  of  the  river  was  in- 
tended? 

As  if  to  place  the  matter  beyond  all  reason- 
able doubt.  Congress  has  fixed  another  restric- 
tion upon  the  extent  of  this  grant.  The  lands 
must  be  selected  within  the  then  territoiy  of 
Iowa.  The  first  restriction  prevented  us  from 
taking  lands  more  Ihan  five  miles  from  the 
river — ^the  second  confines  us  within  the  terri- 
tory. On  the  principle  involved  in  the  maxim 
"ewpressio  unius  eat  eaoluaio  alteriua**  each  of 
these  restrictions  adds  strength  to  the  conclu- 
sion that  there  are  no  other  restrictions  unex- 
pressed. "As  exceptions  strengthen  the  force  of 
the  law  in  cases  not  excepted,  so,  according  to 
Lord  Baoon,  enumeration  weakens  it  in  cases 
not  enumerated." 

Dwarr.  St.  605. 

In  fact,  a  prohibition  of  one  thing  often  in- 
volves an  actual  permission  to  do  what  is  not 
thus  prohibited. 

Thus,  the  whole  constitutional  provision 
which  prevents  Congress  from  interfering  with 
the  slave  trade  prior  to  1808,  has  always  been 
regarded  as  giving  authority  to  prohibit  it  after 
that  period.  In  like  manner,  the  limitation 
whidi  T«»trict8  us  to  the  territory  of  Iowa  in 
the  selection  of  land  is  in  eflfect  an  authority  to 
select  the  alternate  sections  within  five  miles  of 
the  whole  length  of  the  river,  wherever  such 
land  can  be  found  within  any  portion  of  that 
territory. 

In  the  construction  of  a  statute,  we  must  en- 
deavor to  give  a  definite  meaning  to  every  word 
and  expression  found  therein.  The  plain  and 
natural  import  of  the  terms  employed  is  to 
govern  in  construing  the  law;  and  where  a 
clear,  intelligible  meaning  can  be  gathered  from 
those  terms,  we  are  not  to  lo<^  beyond  them 
to  fan<7  some  uneocpressed  intent. 

See  Denn  v.  Reid,  10  Pet.  524. 

We  need  (as  we  think)  only  read  this  statute 
with  an  unprejudiced  wish  to  arrive  at  its  mean- 
ing from  tne  natural  import  of  the  language 
alone,  to  be  satisfied  that  for  the  purpose  of 
aiding  to  improve  the  Des  Moines  river  as  high 
up  as  the  Raccoon  fork,  it  was  the  evident  in- 
tention of  Congress  to  grant  the  alternate  sec- 
tions in  a  strip  five  miles  in  width  on  each  side 
of  said  river,  from  its  mouth  to  its  source,  so 
far  as  such  land  could  be  found  within  the  lim- 
its of  the  then  territory  of  Iowa. 

The  land  for  thirty  or  forty  miles  above  the 
mouth  of  the  Des  Moines,  was  not  to  contribute 
an  acre  to  the  improvement,  though  much 
money  was  to  be  expended  on  that  very  por- 
tion of  the  river.  On  the  one  side  of  that  part 
of  tho  stream  was  the  state  of  Missouri,  and  the 
land  wma^  therefore^  excluded  from  being  taken 
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by  the  very  terms  of  the  flprant;  and  on  the 
other  side  was  the  half-breed  tract  in  the  state 
of  Iowa,  and  was  private  property,  as  will  ap- 
pear from  the  treaty  of  1824,  and  the  act  of 
Congress  of  July  30,  1834. 

See  Stat,  at  L.  vol.  VII.  p.  229,  and  toI.  IV. 
p.  470. 

Besides  a  considerable  portion  of  the  land 
between  the  half-breed  tract  and  the  Raccoon 
fork  had  been  sold  by  the  United  States  prior 
to  1846;  so  that,  at  the  date  of  the  passage  of 
this  law,  there  was  but  little  more  than  one  half 
the  amount  of  land  below  the  Raccoon  fork  to 
be  affected  by  the  grant,  which  it  would  have 
embraced  had  the  alternative  sections  tlut>ugfa- 
out  this  portion  of  the  river  been  subject  to  the 
terms  of  the  grant.  There  was  only  321,000 
acres  left  to  be  transferred  to  the  state  under 
this  grant  below  the  Raccoon  fork;  whereas 
the  amount  of  six  sections  to  the  mile  for  the 
whole  distance  would  have  composed  an  ag* 
gr^te  of  more  than  587,000  acres.  This  de- 
ficiency of  266,000  aeres  situated  below  the 
Raccoon  fork  would  probably,  at  that  time, 
have  been  of  more  value  than  the  whole  900,* 
000  acres  which  were,  as  we  contend,  granted 
above  that  point,  and  which  were  to  be  re- 
ceived in  lieu  thereof.  In  railroad  grants,  it  is 
the  custom  to  allow  the  alternate  sections  to  be 
taken  for  fifteen  miles  on  each  side  of  the  road, 
to  make  up  for  any  deficiency  like  the  present 
Instead  of  increasing  the  breadth  of  the  grant 
for  that  purpose  in  Uiis  instance,  a  suitable  ad- 
dition has  been  made  to  its  length. 

What  we  contend  for  is,  that  in  the  eonstrae- 
tion  of  this  statute  the  court  should  confine  it- 
self to  the  language  of  the  law.  The  principle 
which  has  been  sanctioned  by  this  court  justi- 
fies us  in  insisting  upon  such  a  rule. 

In  the  case  of  Paulina*^  Cargo  v.  The  U.  8. 
7  Cranch,  60,  Chief  Justice  Marshall  says: 

"In  construing  these  laws  it  has  been  truly 
stated  to  be  the  duty  of  the  court  to  effect  the 
intention  of  the  legislature;  but  this  intention 
is  to  be  searched  for  in  the  words  which  the  legis- 
lature has  employed  to  convey  it.** 

See,  also,  u,  S.  v.  Fisher,  2  Cranch,  358. 

We  respectively  submit,  whether  the  present 
is  a  case  which  justifies  a  strained  oonstruetion 
of  the  statute.  Must  not  something  more  than 
a  mere  inconvenience  or  a  departure  from  t 
supposed  rule  of  fitness,  be  necessary,  to  justify 
a  oisregard  of  the  ordinary  rule  of  construction, 
in  accordance  with  the  fair  import  of  the  lan- 
guage used? 

But  the  present  Attorney  General  (Mr. 
Black),  in  a  very  clearly  written  opinion,  which 
will  be  found  entire  in  the  record,  has  decided 
this  question  adversely  to  us,  founding  that 
opinion  entirelv  on  the  doctrine  of  doubts.  After 
stating  that  there  is  an  obscurity  in  the  lan- 
guage used,  sufficient  to  raise  a  doubt  as  to  its 
meaning,  he  proceeds  as  follows : 

"But  for  my  own  part  I  have  not  the  least 
doubt  about  it.  My  reason  may  seem  paradox- 
ical, but  the  very  obscurity  of  the  grant»  in  my 
judgment,  makes  it  clear.  It  is  out  ot  these 
doubts  that  certainty  gprows.  In  every  doubt- 
ful case,  we  know  very  well  what  we  ought  to 
do,  as  soon  as  we  are  certain  which  party  is 
entitled  to  the  benefit  of  the  doubt.  We  shall 
see  wl)o  is  entitled  to  it  here. 

'^t  is  well  settled  that  all  poblie  gnats  ot 
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property,  money,  or  privil^es  are  to  be  con- 
ttrued  more  strictly  against  the  grantee;  what- 
«?er  is  not  expressly  given,  or  very  clearly  im- 
plied from  the  words  of  the  grant,  is  withheld." 

Now,  with  the  greatest  respect  for  the  learn- 
ing and  ability  of  this  high  functionary,  I  vul- 
ture to  suggest  that  he  has  made  a  double  mis- 
take in  this  instance:  1st.  As  to  there  being 
«ii  obscurity  in  the  language  used;  2d.  If  8u<m 
is  the  case,  he  has  not  correctly  expounded  the 
doctrine  of  doubts  as  applied  to  such  cases  as 
this. 

I  have  nothing  to  add  to  what  has  already 
been  said  of  the  first  of  these  points.  If  I  am 
correct  in  this  position,  the  rule  as  to  doubts 
has  no  application  whatever  to  this  case.  But 
suppose  the  language  to  be  actually  of  doubtful 
import;  is  that  doubt  to  be  construed  against 
the  grantee  in  cases  like  the  present? 

In  a  general  way,  we  find  the  doctrine  laid 
down  that  grants  from  the  King  are  to  be  con- 
strued strictly  against  the  grantee — ^thus  direct- 
ly inverting  the  rule  as  between  private  persons 
— but  this  rule  is  subject  to  many  and  impor- 
tant exceptions.  When  closely  scrutinized,  it 
will,  I  thmk^  be  found  to  be  narrowed  down  to 
«ases  of  royal  grants,  which  are  mere  boimties, 
or  to  cases  where  privileges  and  exemptions  are 
granted  to  private  corporations.  No  instance 
•can,  I  think,  be  found  wherein  such  a  rule  has 
been  applied  to  a  grant  intended  for  a  great 
public  purpose,  and  made  to  a  state  or  any 
other  municipal  corporation. 

''A  statute  made  pro  bono  puhlieo  shall  be 
construed  in  such  a  manner  that  it  nuiy,  as  far 
as  possible,  attain  the  end  proposed. 

Bac.  Abr.  Stat.  1,  7. 

"The  rules  of  construetion  whidi  apply  to 
^nernl  le;i^slation  in  regard  to  those  subjects 
in  which  the  publie  at  larce  is  interested,  are 
•essentially  different  from  those  which  apply  to 
private  grants  to  individuals,  of  powers  or  priv- 
ileges designed  to  be  exercised  with  special  ref- 
erence to  Uieir  own  advantage,  although  involv- 
ing in  tlieir  exercise  incidental  benefits  to  the 
community  generally.  The  former  are  to  be  ex- 
pounded largely  and  beneficially  for  the  pur- 
poses for  which  they  were  enacted — ^the  latter, 
liberally  in  favor  of  the  public,  and  strictly 
against  the  grantees." 

Bradlcif  V.  A'.  1.  d  N,  E,  Railroad  Co.  21 
Conn.  306;  see,  also,  Sedgw.  Stat,  and  Const.  L. 
338,  330;  Ohio  Life  d  Trust  Go.  v.  Deholi,  16 
How.  436;  2  Co.  Inst.  406,  497;  Sutton's  Eos- 
piial,  10  Co.  27,  28;  Charles  River  Bridge  v. 
Warren  Bridge,  11  Pet.  558. 

But  suppose  the  case  of  a  real  oontraet  for  a 
valuable  consideration,  and  suppose  the  advan- 
tages conferred  to  be  at  the  expense  of  no  one 
but  the  government  itself;  and  can  anyone  who 
earefully  examines  a  decision  of  the  majority 
in  that  case  for  a  moment  doubt  that  the  whole 
court  would  have  concurred  unanimously  in  the 
views  of  the  minority,  as  to  the  true  rule  by 
which  the  law  should  be  construed? 

Now,  the  case  at  bar  is  one  of  this  very  char- 
acter. It  is  not  simply  a  grant,  but  it  is  a  ooii- 
tract,  in  fact  as  welt  as  in  law.  A  proposition 
was  made  by  Congress  to  grant  these  lands,  pro« 
vided  the  state  would  assent  to  certain  condi- 
tions with  which  the  grant  was  ooupled.  One 
of  these  conditions  (an  implied  one)  was  that 
Iowa  should  constmei  the  improTemsnt  from 
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the  mouth  of  the  Raccoon  fork  —  the  grant  be- 
ing made  to  aid  in  that  improvement,  and  the 
government  having  a  great  interest  in  the  result. 

But  in  addition  to  this,  it  was  expressly  pro- 
vided that  the  river  should  be  and  forever  re- 
main a  public  highway  for  the  use  of  the  govern- 
ment of  the  United  States,  free  from  any  toll 
or  other  charge  whatever  for  any  property  of 
the  United  S&tes  or  persons  in  their  service, 
passing  through  or  along  the  same. 

If,  in  addition  to  the  benefit  which  would 
result  from  this  improvement  to  the  United 
States  as  the  proprietor  of  the  public  domain, 
could  also  be  added  the  advantages  above  stipu* 
lated  for,  the  government  would  be  making  an 
exceedingly  profitable  disposition  of  its  nrop- 
erty.  A  proposition  to  tnat  effect  was,  tnere- 
fore,  lAiade  by  Congress,  and  accepted  by  the 
legislature  of  the  s^te.  It  was,  therefore,  not 
omy  in  fact>  but  in  form,  a  contract  for  a  valu- 
able consideration  promised  on  the  part  of  the 
state,  and  is,  therefore,  not  subject  to  the  strict 
rule  contended  for  by  the  Attorney  G^ieral. 

1  am  aware  that  there  are  some  decisions  of 
this  court  which  will  be  relied  upon  as  estab- 
lishing the  contrary  doctrine  to  that  for  whidi 
I  have  been  contending;  but  a  critical  examina- 
tion of  those  cases  will  show  tiie  error  of  such 
a  conclusion. 

In  The  U.  S.  v.  Arredondo,  6  Pet.  720,  the 
general  rule  is  laid  down,  as  claimed  by  the  At- 
torney General,  and  as  admitted  by  myself,  that 
doubtful  grants  by  the  King  are  to  be  construed 
in  favor  of  the  grantor.  But  there  is  nothing 
in  that  decision  to  contradict  the  views  herein- 
before expressed  in  regard  to  exceptional  cases 
like  the  present.  Nor  is  there  anything  in  the 
facts  of  that  case  incompatible  with  these  eon- 
elusions. 

I  believe  it  to  be  a  well  settled  principle,  that 
a  statute  is  never  to  be  warped,  as  to  its  mean- 
ing, by  extrinsic  facts.  Even  a  deed  from  a 
private  individual  cannot  be  affected  by  evidence 
of  what  was  said  or  written  by  the  parties  or 
anyone  else,  at  the  time  it  was  about  to  be  exe- 
cuted. How  much  less  should  such  evidence  be 
permissible  in  the  case  of  a  statute,  which  is  a 
much  more  solemn  and  important  instrument 
and  which  is  intended  to  affect  the  interests  of 
the  public,  who  have  not  the  means  or  the  op- 
portunity of  looking  behind  the  record,  if  that 
were  permissible. 

I  am  aware  that  parol  proof  is  properly  re- 
sorted to  for  the  purpose  oi  explaining  a  latent 
ambiguity  in  a  deed,  and  also  m  a  statute.  If 
an  a^  was  passed  for  the  relief  of  John  Smith, 
parol  proof  may  be  given  to  show  which  of  the 
many  persons  answering  to  that  name  was  in- 
tended. 

But  where  is  the  latent  ambiguity  in  the 
present  case?    None  has  ever  been  shown  or 

Sretended.    All  that  has  ever  been  claimed  as 
oubtful,  is  patent  upon  the  face  of  the  statute. 
Parol  proof  is  admissible  to  explain  any  such 
difiiculty,  in  either  a  deed  or  a  statute. 

Mr.  J.  8.  BlAok,  Atty,  Oen.,  intervening  on 
behalf  of  the  United  States: 

I  shall  try  to  make  this  paper  as  brief  as  I 
can,  and  weary  the  judges  with  unneceteary 
matter  as  little  as  possible.  It  is  my  duty  to 
speak  freely  about  the  case  itself,  but  I  must 
not  be  understood  as  reflecting  upon  the  parties 
or  their  ooonsel,  most  espedaUy  not  upon  the 
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latter.  Of  the  defendants'  attorney  I  know 
nothing  except  what  is  reputable,  and  the  gen- 
tleman who  appears  for  the  plaintifif  is  known 
to  the  whole  country  by  his  high  character  for 
integrity  as  well  as  ability.  But  men  have  dif- 
ferent notions  of  right  and  wrong.  Doubtless 
the  conduct  of  my  opponents  squares  exactly 
with  their  own  ideas  of  propriety.  Upon  the 
face  of  the  complaint  and  the  plea,  this  is  an  ac- 
tion by  a  citizen  of  New  York  against  an  Iowa 
Railroad  Company,  for  section  1,  in  township 
88,  North,  Range  29  West  of  the  principal 
Meridian.  Whether  the  nominal  plaintiff  or  the 
nominal  defendant  is  the  owner  of  that  single 
section,  is  the  whole  question  which  pretends  to 
be  technically  brought  before  you.  But  it  is,  in 
fact  and  in  truth,  in  purpose  and  in  object,  an 
appeal  from  the  Secretary  of  the  Interior  to  the 
Supreme  Court,  in  which  the  real  appellants  are 
certain  parties  interested  in  an  old  land  grant, 
and  the  appellees  are  the  United  States.  The 
appellants  take  this  appeal,  because  they  hope 
that  you  will  expand  a  legislative  grant  of 
321,000  acres  of  land  into  a  grant  of  1,153,000 
acres.  You  are  expected  to  sit  as  a  board  of 
revisers  on  the  acts  and  doings  of  the  interior 
department. 

If  the  framers  of  the  Constitution  and  the 
laws  had  thought  proper  that  this  court,  or  any 
other  judicial  tribunal,  should  review  the  pro- 
ceedings of  the  Executive  in  such  cases  as  this, 
they  would  doubtless  have  given  the  power.  But 
it  has  been  withheld,  and  the  decisions  of  the 
Executive  have  been  made  final,  for  reasons 
which  seem  to  me  full  of  practical  wisdom  and 
justice. 

I  trust  the  court  will  look  narrowly  into 
every  part  of  this  record,  and  carefully  consider 
the  whole  case,  before  giving  any  judgment 
either  way  upon  the  point  which  these  parties 
have  pressed  upon  you  in  their  arguments. 

1  desire  to  call  the  attention  of  the  court  very 
specially  to  the  following  points: 

1.  This  is  a  fictitious  suit  brought  here,  not 
to  determine  the  rights  of  the  nominal  parties, 
nor  to  settle  any  real  dispute  between  them,  but 
to  get  an  opinion  which  will  throw  the  moral 
influence  of  this  court  aeainst  the  government, 
in  a  matter  already  decided  by  the  Executive. 
Therefore  the  case  ought  to  be  dismissed. 

2.  Assuming  that  an  actual  dispute  exists 
between  the  parties,  they  have  agreed  upon  a 
statement  of  facts  which  is,  in  some  respects, 
palpably  erroneous  and  unjust,  and  in  others 
so  defective  that  no  judgment  can  safely  be  pro- 
nounced upon  it. 

3.  If  the  court  feel  bound  in  such  a  case  to 
give  an  opinion,  it  will  be  neither  necessary  nor 
proper  to  pronounce  upon  the  construction  of 
the  Des  Moines  river  grant.  The  rights  of  the 
parties  to  the  section  in  suit  depend  on  the  con- 
veyances which  were  made  to  them  by  the  state 
of  Iowa. 

4.  The  true  interpretation  of  the  Des  Moines 
river  jcrrant  confines  it  to  that  part  of  the  river 
which  lies  below  the  Raccoon  fork,  as  the  proper 
department  of  the  government  has  decided. 

I  shall  make  a  few  remarks  on  each  of  these 
points,  following  the  order  in  which  I  have  set 
them  down: 

1.  I  am  compelled  by  the  evidence  in  the 
record  itself  to  believe  that  this  suit  has  not 
been  inititnttd  by  the  plaintiff  for  hii  own  use. 
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or  with  any  view  to  the  assertion  of  his  own 
rights,  or  to  redress  any  injury  which  he  sup- 
poses himself  to  have  suffered,  but  solely  for 
the  purpose  of  getting  the  opinion  of  this  court 
for  the  benefit  of  other  parties  not  named  upon 
the  record.  Between  Litchfield  and  the  Du- 
buque Railroad  Company  there  is  no  eontro- 
versy.  The  real  plaintiffs  are  the  claimants  un- 
der the  Dee  Moines  grant,  and  the  ^vemment 
of  the  United  States  is  the  party  aimed  at  as 
the  real  defendant.  I  repeat  that  I  mean  no  im- 
putation upon  counsel,  but  merely  to  express  the 
opinion  that  the  whole  proceeding  is  irregular 
and  wrong.  The  facts  are  proved  by  the  record, 
and  their  legal  effect  is  shown  by  numerous  ad- 
judicated cases,  among  which  it  is  only  neces- 
sary to  mention  that  of  Lord  v.  Veassie,  8  How. 
251.  I  invite  attention  to  that  case  and  the 
authorities  there  cited,  because  it  oorre8pond& 
to  this  so  exactly  that  a  distinction  between  the 
two  is  almost  impossible. 

2.  There  is  such  a  manifest  impropriety  in 
the  statement  of  the  facts  which  the  purties 
have  agreed  upon,  that  it  is  impossible  for  the 
court  to  pronounce  judgment  safely  upon  it.  It 
is  loaded  with  statements,  certificates,  em  parte 
affidavits,  letters,  etc.,  which  no  suitor  in  this  or 
any  other  court  has  a  right  to  produce,  either 
with  or  without  the  consent  of  opposing  coun- 
sel. It  is  true,  as  set  forth  in  the  verdict,  thtt 
the  matters  and  things  therein  stated  are  onlj 
to  be  taken  for  what  they  are  legally  worth. 
But  it  must  be  remembered  that  illegal  evidence 
is  not  excluded  by  courts  of  justice  because  it  is 
worthless,  but  because  it  is  positively  mischiev- 
ous.  I  cannot  say  for  myself  that  I  fear  the 
effect  upon  your  mind  of  such  affidavits  as  those 
of  Messrs.  Sample  and  Belknap,  or  the  certifi- 
cate of  Mr.  Guy  Wells.  But  when  a  court  re- 
ceives and  reads  such  things,  those  who  know 
not  what  manner  of  men  the  judses  are,  might 
readily  suppose  the  decision  to  naye  been  af- 
fected by  them,  more  or  less.  Hie  court  it 
bound,  for  its  own  sake,  to  have  them  removed 
out  of  sight.  Such  a  statement  as  this  should 
be  sent  away  and  refused  all  entertainment,  not 
merely  because  it  imposes  upon  the  oourt  th( 
necessity  of  separating  the  truth  from  the  trash, 
but  because  it  involves  a  certain  amount  of 
danger  to  the  just  administration  of  the  l&w,  or 
at  least  to  the  reputation  of  the  judiciary.  But 
this  record  is  objectionable,  not  only  because  it 
contains  too  much,  but  for  the  reason  that  it 
contains  nothing  or  next  to  nothing,  upon  the 
very  point  in  issue. 

For  these  reasons,  in  case  my  motion  faSl» 
upon  the  other  ground,  I  shall  insist  that  this 
writ  of  error  be  dismissed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to 
take  such  measures  as  may  be  necessary  to 
purge  the  stated  case  of  the  illegal  and  inadmis- 
sible matter  which  it  contains,  and  to  insert 
into  it  a  full  and  specific  statement  of  the  titles 
under  which  both  parties  claim,  and  the  nature, 
extent  and  duration  of  the  defendant's  posses- 
sion. 

3.  If  Your  Honors  shall  conclude  to  set  aside 
all  these  considerations,  and  determine  to  give 
a  judgment  upon  the  case,  I  must  be  allowea  to 
ask  (and  I  ask  it  with  perfect  respect),  that 
your  opinion  be  confined  to  the  respeetlTc  titles 
of  the  parties  on  record.  You  will  not  be  dis- 
posed to  pass  upon  the  rigntt  of  other  persons 
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who  are  not  properly  before  you,  unless  justice 
to  those  who  are  before  you  make  it  absotutely 
necessary.  In  this  case,  it  is  not  necessary  at  all 

The  plaintiff  declares  his  title  to  be  derived 
from  the  state,  as  trustee  of  the  Des  Moines 
river  fund.  The  defendant's  title  is  also  de 
rived  from  the  state.  Both  parties  claim  under 
the  same  grantor,  and  that  grantor  is  admitted 
to  have  had  a  good  title.  VVe  do  not  know,  in- 
deed, which  party  has  the  earlier  deed,  but  the 
concealment  of  this  fact  from  the  court  is  no 
fault  of  ours.  The  presumption  is  against  the 
plaintiff,  since  the  burden  was  on  him  of  show- 
ing a  clear  title  in  himself. 

Suppose  it  to  be  all  true  that  the  grant  to  the 
state  made  by  Congress  in  1846,  lor  the  im- 
provement of  the  Des  Moines  river,  covered 
the  section  in  suit;  and  suppose  also  that  the 
title  of  the  state  to  this  section  was  made  per- 
fect by  the  selection  of  the  state  agent,  and  the 
approval  of  the  proper  department  here.  The 
state  kept  her  title  until  1856,  and  then  peti- 
tioned Congress  for  another  grant  of  the  same 
land,  to  aid  her  in  making  a  railroad,  and  got 
it.  After  getting  this  second  grant  and  locat- 
ing it  on  the  section  in  suit,  she  conveyed  it 
away  to  the  defendant,  in  consideration  that  a 
railroad  shall  be  made.  The  defendant  accepts 
the  land  from  the  state,  and  pays  the  considera- 
tion by  making  the  railroad.  After  all  this,  the 
state  conveys  the  same  land  to  Litchfield.  Does 
Litchfield  get  a  title?  Most  assuredly  not.  By 
accepting  the  second  grant  from  Congress,  locat- 
ing it  on  the  section  sued  for,  conveying  it  to 
the  railroad  company  for  a  valuable  considera- 
tion, and  putting  the  company  in  possession,  the 
state,  ana  all  claiming  under  her  by  subsequent 
conveyance,  are  clearly  estopped  from  setting 
up  another  daim  under  an  older  title.  When 
a  party  sells  and  conveys  land,  he  transfers  all 
the  title  he  has.  It  would  be  an  intolerable 
wrong  to  let  the  state  select  the  same  land  un- 
der two  grants,  sell  it  to  one  party  under  the 
second  grant,  and  then  turn  her  grantee  out  of 
possession  by  the  production  of  the  first  grant. 
The  whole  title  of  the  state  had  been  conveyed 
away  to  the  railroad  company  before  Litchfield's 
deed,  and  he,  therefore,  took  nothing  by  it. 

I  f  it  be  assumed,  without  evidence,  that  Litch- 
field's deed  is  older  than  the  title  of  the  defend- 
ant, there  is  still  no  room  in  the  case  in  point 
which  the  parties  have  tried  so  hard  to  raise, 
namely:  the  construction  of  the  Des  Moines 
grant.  If  the  plaintiff  had  a  conveyance  pre- 
vious to  1856,  his  right;  whatever  it  is,  will 
depend  on  the  acts  and  deeds  of  the  state,  in 
making  the  several  conveyances  to  himself  and 
the  other  party. 

4.  While  I  confess  to  some  anxiety  that  this 
eonrt,  for  the  sake  of  example,  should  dismiss 
the  case  without  giving  any  opinion  about  the 
construction  of  the  Des  Moines  grant,  it  shall 
not  be  said  that  I  am  unwilling  to  meet  the 
point,  if  you  shall  think  that  it  fairly  and  nec- 
essarily arises.  I  have  no  fears  that  your  opin- 
ion will  be  opposed  to  that  of  the  department. 
I  will  not  urge  it  upon  afildavits,  nor  waste 
words  in  reply  to  what  has  been  said  about  the 
desire  of  parties  interested  in  the  claim  to  get 
more  lands  than  the  government  thought  them 
entitled  to.  I  am  very  willing  to  admit  that  they 
want  a  great  deal  more  than  thej  got  But  the 
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question  to  be  settled  is,  how  much  they  have  a 
right  to  receive. 

The  simple  and  naked  question  presented  to 
the  interior  department  was  on  the  construc- 
tion of  the  1st  section  of  the  act  of  1846,  "that 
there  be  and  here  is  gpranted  to  the  territory  of 
Iowa,  for  the  purpose  of  aiding  said  territory 
to  improve  the  navigation  of  the  Des  Moines 
river,  from  its  mouth  to  the  Raccoon  fork  (so 
called),  in  said  territory,  one  equal  moiety  in 
alternate  sections  of  the  public  lands  (remain- 
ing unsold  and  not  otherwise  disposed  of,  incum- 
bered or  appropriated);  in  a  strip  of  five  miles 
in  width  on  each  side  of  said  river,  to  be  select- 
ed within  said  territory  by  an  agent  or.  agents 
to  be  appointed  by  the  governor  thereof,  sub- 
ject to  the  approval  of  the  Secretary  of  the 
Treasury  of  the  United  States." 

Does  this  give  to  the  territory  one  moiety  of 
all  the  lands  on  both  sides  of  the  river  up  to  its 
source,  or  is  the  grant  confined  to  the  lands 
which  lie  between  the  fork  nnd  the  mouth? 
What  ib  the  extent  of  this  ffrantt  How  is  the 
strip  described,  within  which  the  alternate  sec- 
tions of  land  are  to  be  taken  T  It  is  described 
as  a  strip  five  miles  in  width  on  each  side  of 
said  river.  What  river?  The  said  river — the 
river  before  mentioned  and  described — that  is, 
the  Des  Moines  river,  from  its  mouth  to  the 
Raccoon  fork. 

I  admit  that  this,  like  every  other  statute, 
must  be  interpreted  ex  insceribus  snis  with  the 
aid  of  such  lights  as  may  be  shed  upon  it  by 
known  historical  and  geograpliical  facts,  to- 
gether with  the  authority  of  tliose  officers  whose 
duty  it  has  been  to  interpret  it  heretofore. 
Where  Congress  has  said  one  thing  plainly  and 
distinctly,  in  a  law  passed  and  enrolled,  it  can- 
not be  modified,  or  in  any  manner  changed  by 
proof,  however  clear,  that  the  committee  which 
reported  the  bill,  or  any  other  member  of  the 
body,  or  even  all  of  them  together,  meant  to 
say  a  different  thing.  But  when  an  obscurely 
worded  law  has  received  a  construction  at  the 
hands  of  those  who  passed  it,  that  construction 
will  not  l>e  set  aside  by  any  court.  So  when  an 
officer,  whose  duty  it  is  to  administer  and  exe- 
cute the  law,  gives  an  official  construction  to  it, 
his  opinion  is  entitled  to  equal  respect;  and 
when  the  persons  interested  in  a  different  con- 
struction, have  acquiesced  in  that  which  the 
law  receives  from  the  officers,  the  conclusion 
is  still  more  strong  and  clear  against  any  op- 
posing view.  All  this  has  occurred  in  the  pres- 
ent case. 

While  the  bill  was  pending  before  Congress, 
it  was  submitted  to  the  commissioner  of  the 
land  office  with  an  inquiry  how  much  land 
would  be  included  in  the  grant.  His  answer 
shows  that  in  his  opinion  no  land  would  be  in- 
cluded, except  what  lay  between  the  mouth  of 
the  river  and  the  fork.  The  house  committee, 
to  whom  the  subject  was  referred,  acknowl- 
edged this  to  be  the  true  construction,  reported 
the  letter  of  the  commissioner,  and  laid  it  be- 
fore the  house  along  with  the  bill.  After  the 
passage  of  the  law,  the  commissioner  of  the 
land  office  addressed  a  letter  to  the  governor  of 
the  state,  informing  him  that  the  range  of  selec- 
tion was  limited  to  the  lands  below  the  fork, 
and  transmitting  plans  to  guide  the  state  in 
making  its  sele^ion.    The  agent  of  the  niMo 
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proceeded  to  make  the  selections  within  the  lim- 
its defined.  Both  the  governor  of  the  state  and 
the  agent  appeared  to  make  the  selections  offi- 
cially, notifl^  the  land  office  of  their  selection 
made  below  the  fork,  without  pretending  to 
have  any  claim  above.  The  idea  that  the  grant 
extended  to  the  source  of  the  river  was  an  after- 
thought, which  did  not  occur,  even  to  the  par- 
ties interested,  for  several  years.  These  facts 
are  kept  out  of  view  by  the  statement  of  the 
parties,  but  Your  Honors  will  find  them  set 
lorth  in  Mr.  Cushing's  Opinion,  7  Opinions,  094. 
The  first  evidence  to  be  found  upon  record 
that  anybody  doubted  about  the  extent  of  this 
grant,  is  in  a  letter  dated  February  23,  1848, 
from  Mr.  Young,  who  had  then  just  become  com- 
missioner of  the  land  office.  He  suggested  that 
the  state  was  entitled  throughout  the  whole 
extent  of  the  river  within  the  limits  of  Iowa. 
This  was  pronounced  by  the  Secretary  of  the 
Board  of  Public  Works  in  Iowa,  to  be  "a  very 
liberal  opinion,"  and  the  claimants  have  con- 
tended for  it  with  more  or  less  pertinacity  ever 
since.  But  Mr.  Youn^  became  conscious  of  his 
error,  and  retracted  his  ill-advised  opinion,  be- 
fore doing  anything  which  could  commit  him  to 
it.  He  reported  the  lands  above  the  fork  as  be- 
ing vacant  and  open  to  sale,  and  Mr.  Polk  ac- 
cordingly issued  his  proclamation  to  put  them 
in  the  market.  But  the  Iowa  board  of  public 
works  had,  by  this  time,  become  bo  impressed 
with  their  new  opinion,  that  they  sent  a  protest 
to  the  raster  against  the  sale  of  the  lands. 
Tlie  sale  went  on,  nevertheless,  and  considerable 
quantities  of  land  were  sold  and  pre-empted. 
This  was  in  the  siunmer  of  1848.  On  the  8th 
of  January,  1849,  the  delegation  in  Ckn^ess 
from  the  state  of  Iowa  addressed  a  letter  to  Mr. 
Walker,  then  Secretary  of  the  Treasury,  in 
which  they  argued  in  favor  of  stretching  the 

frant  up  to  the  source  of  the  river;  and  on  the 
d  of  March,  1849,  the  day  before  he  retired 
from  office,  Mr.  Walker  gav$  them  an  answer, 
in  which  he  expressed  the  opinion  that  the  grant 
had  the  whole  extent  which  they  claimed  for  it. 
He  sent  the  correspondence  to  the  Commissioner 
of  the  Land  Office  for  his  information  and  gov- 
ernment. This  reconverted  Mr.  Young,  or  at 
all  events  caused  him  to  rescind  his  last  decision 
against  the  daim,  and  on  the  1st  of  June,  1849, 
he  sent  an  order  to  the  receiver  at  Iowa  City, 
directing  him  to  withhold  from  sale  all  the  odd 
number^  sections  within  five  miles  of  the  Des 
Moines,  above  as  well  aa  below  the  Raccoon 
fork. 

Still  nothing  decisive  waa  done  to  give  the 
state  a  title  to  the  lands  in  dispute.  T^en  the 
commissioner  reported  the  facts  to  Mr.  Ewing. 
He  refused  his  concurrence  in  Mr.  Walker ^i 
opinion,  and  expressed  the  conviction  that  the 
grant  did  not  extend  to  any  lands  above  the 
fork.  He  consented,  however,  to  suspend  any 
sales  of  the  land  eni^raced  within  the  claim  of 
the  state,  so  that  an  opportunity  might  be  siven 
to  apply  to  Congress  for  an  extension  of  the 
grant.  From  this  decision  an  appeal  was  taken 
to  the  President,  who  referred  it  to  the  Attorney 
General,  Mr.  Johnson.  His  opinion  was  in  favor 
of  the  largest  claim  which  tne  state  had  made. 
But  Mr.  £«wing  continued  to  oppose  it,  until  he 
went  out  of  office  and  was  succeeded  by  Mr. 
Stuart.  Mr.  Johnson's  opinion  was  never 
adopted  by  the  land  office,  as  appears  from  the 
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report  of  September  28,  in  which  Mr.  Butter- 
field  reviews  it,  objects  to  its  conclusions,  and, 
as  I  think,  overthrows  them  completely.  Mr. 
Stuart  also  decided  against  Mr.  Johnson's  view, 
and  so  did  Mr.  Crittenden,  to  whom  he  sub- 
mitted the  question.  But  he  allowed  Mr.  Sw- 
ing's order  to  stand  until  the  end  of  the  ap- 
proaching session 'of  Congress.  At  this  stage 
of  the  business  a  ffrave  error  seems  to  have  been 
committed.  The  l^cretar^  of  the  Interior,  with- 
out changing  his  conviction,  changed  his  action. 
He  is  supposed  to  have  been  overruled.  But  if 
the  President,  or  any  head  of  a  department,  en- 
tertained an  opinion  difi'erent  from  his,  none  of 
them  took  the  responsibility  of  placing  tiiat 
fact  upon  the  record.  He  put  his  name  to  an 
indecisive  order,  with  so  many  restrictions  in 
it  as  to  leave  the  matter  as  open  as  ever.  Mr. 
McClelland  submitted  the  case  to  Mr.  Gushing, 
who  gave  the  opinion  so  much  complained  of  bj 
the  plaintiff's  counsel,  holding  that  the  grant 
did  not  extend  above  the  fork ;  but  in  view  of  the 
complications  surrounding  the  whole  matter,  he 
proposed  that  a  part  of  the  claim  should  be  eon- 
ceded,  on  condition  that  the  state  would  aeree 
to  accept  it  and  relinquish  the  remainder.  Jir. 
McClelland  made  the  offer,  which  waa  pend- 
ing without  acceptance  at  the  time  when  Mr. 
Thompson  came  into  the  department.  Mr. 
Thompson  insisted  upon  a  cat^orical  answer, 
and  the  offer  of  compromise  was  refused.  Mr. 
Thompson  then  decided  directly  and  formally 
against  the  claim,  the  President  and  Attorney 
General  concurring.  There  it  was  thought  to 
be  ended,  until  this  ease  brought  it  before  the 
court* 

Let  us  look  at  these  authorities  for  a  mo- 
ment, and  see  where  the  weight  of  them  lies. 
In  favor  of  the  construction  which  the  state 
contends  for,  we  have  a  letter  from  the  Com- 
missioner of  the  Land  Office,  evidently  written 
without  consideration  or  conference,  and  re- 
tracted immediately  afterwards.  Then  oomee 
the  letter  of  Mr.  Walker,  which  was  also  re- 
tracted, not  by  himself,  to  be  sure,  bnt  by  his 
successor,  who  had  a  full  right  to  do  so  before 
any  action  was  taken  upon  it.  Afterwards  Mr. 
Attorney  General  Johnson  expressed  an  opin- 
ion to  the  same  effect;  but  it  was  not  adopted 
by  the  department  which  had  asked  for  it,  nor 
by  any  body  else  having  aught  to  do  with  the 
matter. 

On  the  other  hand,  the  opinion  of  Mr.  Com- 
missioner Shields,  given  to  Congress  upon  the 
bill  while  it  was  pending,  involved  the  gravest 
responsibility  which  an  officer  eould  assume. 
It  was  adopted  by  the  committee  and  by  the 
house,  as  a  true  construction  of  the  act.  Gen- 
eral Shields  followed  it  out  when  he  came  to 
execute  the  law,  and  the  state  authorities,  con- 
scious that  he  was  right,  fully  and  freely  con- 
sented to  his  view,  without  any  resistance  and 
without  complaint.  President  Polk  and  the 
Treasury  Department,  at  the  head  of  which 
was  Mr.  Walker  himself,  decided  af;ainst  the 
claim  when  the  proclamation  was  issued  for 
the  sale  of  the  lands,  and  persisted  in  that  de- 
cision after  the  protest  from  the  board  of  pub- 
lic works.  Mr.  Swing  was  so  clear  upon  the 
point,  that  no  appeal  to  the  President  and  no 
opinion  from  the  Attorney  General  could  shake 
his  conviction.  Mr.  Stuart  was  equally  dear, 
but  perhaps  not  equally  firm.    Tlie  weight  of 
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Mr.  MeClelland'B  authority  and  that  of  Mr. 
Cuflhing,  is  thrown  aeainst  the  claim.  Mr. 
Buchanan  and  Mr.  Thompson  have  decided 
aflainst  it,  more  solemnly,  if  possible,  than  any 
of  their  predecessors.  If  the  opinion  of  public 
officers  be  worth  anything  at  all,  there  are 
enough  of  them  here  to  settle  many  cases  like 
this.  All  the  actual  decisions  in  the  case  are 
against  the  claim. 

It  will  not  fail  to  be  observed  by  the  court, 
that  of  the  three  opinions  which  have  been 
ffiven  in  favor  of  tnis  claim,  those  of  Mr. 
YouDff  and  Mr.  Walker  are  wholly  unaccom- 
panied by  reasons,  and  Mr.  Johnaon't  argu- 
ment is  so  unsatisfactorv  that  it  carries  with  it 
no  weight  except  that  of  his  name.  He  reached 
his  conclusion  by  transposing  the  words  of  the 
erant,  a  process  which  might  change  the  mean- 
mg  of  an^  law  that  was  ever  written.  Besides 
that,  his  judgment  was  manifestly  influenced  by 
the  erroneous  doctrine,  that  in  cases  of  doubt 
such  grants  as  this  should  be  executed  "rather 
in  a  large  and  liberal,  than  a  restricted  spirit." 

6  Op.  243. 

Moreover,  he  did  not  regard  this  question  of 
construction  as  being  important.  He  took  Mr. 
Walker's  letter  as  conclusive  and  binding  on 
the  government.  He  thought  it  immaterial 
whe^er  it  was  right  or  wrone,  and  declared 
himself  ''glad  te  be  of  opinion  that  it  could  not 
be  leg^ly  revoked." 

If  the  court  shall  reach  this  part  of  the  ease, 
and  be  of  opinion  that  the  words  of  the  granb 
are  sufficiently  ambiguous  to  leave  the  intent 
of  the  legislature  in  doubt,  it  will  then  become 
necessary  te  determine  what  rule  of  interpreta- 
tion shall  be  applied  te  it.  Shall  the  govern- 
ment or  the  grantee  have  the  benefit  of  the 
doubt?  A  more  important  question  te  the  pub- 
Ue  treasury  and  the  morals  of  the  people  has 
never  been  determined  in  this  court.  If  it 
be  once  settled  that  acte  of  this  kind  are  te  be 
eonstrued  largelv  in  favor  of  the  parties  who 
get  them  paued,  it  will  take  millions  every 
vear,  in  land  and  money,  te  satisfy  claimants 
to  whom  Congress  never  intended  to  give  thou- 
sands. It  is  not  necessary  te  show  our  respect 
for  Congress,  by  affeeting  te  be  ignorant  that 
l^slation  like  this  is  generally  procured  upon 
the  solidtetion  of  parties  interested.  The  pub- 
lie  and  well-known  nistery  of  the  country  proves 
that  land  grante  have  been  sometimes  carried 
by  means  much  worse  than  solicitetion.  Will 
you  put  it  inte  the  power  of  parties  te  possess 
themselves  of  the  public  domain  or  the  public 
money,  under  grante  which  they  themselves 
shaped  so  as  te  make  them  unintdligibleT  That 
would  be  throwing  the  door  wide  open  te  the 
most  dangerous  and  most  demorali2iiu[  species 
4)i  fraud.  It  would  be  an  offer  of  tne  most 
enormous  premium  te  every  man  whose  inge- 
nuity is  gpreat  enough  te  practise  deception  upon 
Omgress.  I  have  no  fears  that  this  court  will 
make  itself  responsible  for  the  consequences 
which  would  follow  from  such  a  rule. 

I  do  not  ask  Your  Honors  te  say  that  a 
strained  construction  in  favor  of  the  public 
right  should  be  put  on  any  stetute.  Let  every 
grantee  have  what  Congress  gives  him  in  words 
which  are  telerably  plain  te  the  apprehension 
of  intelligent  men.  0ut  do  not  give  by  con- 
struction, what  the  grant  itself  watf  not  under- 
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stood  te  convey.  There  is  no  hardship  in  this. 
When  a  legislative  bodv  means  to  give  anything, 
the  words  can  easily  be  found  te  express  that 
meaning.  It  does  not  happen  once  in  a  thou- 
sand times,  that  the  language  of  a  grant,  con- 
strued strictly,  carries  less  &an  the  legislature 
is  willing  te  bestew. 

But  even  if  you  are  disposed  te  repudiate  the 
general  rule,  or  change  it  so  as  te  give  a  public 
grantee  the  benefit  oi  a  reasonable  doubt,  what 
could  he  take  by  such  a  doubt  as  this— a  doubt 
which  has  no  countenance  in  the  law  itself — a 
doubt  which  Uie  authors  of  the  grant  never 
dreamed  of — a  doubt  which  did  not  enter  the 
heads  of  the  grantees  themselves,  until  it  was 
suggested  by  a  loosely  written  and  ill-consid- 
er^ letter  from  the  land  office — a  doubt  so  dim 
that  it  was  not  seen  by  the  stete  of  Iowa  or  any 
of  her  agents,  while  they  were  accepting  the 
law  with  a  construction  which  confined  them  te 
ite  words — a  doubt  which  was  steadily  repelled 
by  nearly  all  the  officers  of  this  government,  and 
never  enterteined  by  any  long  enough  to  be 
acted  on!  Doubte  may  ao  good  service  some- 
times, but  not  such  doubte  as  this. 

The  counsel  for  both  parties  made  extended 
replies  te  the  above  argument  by  the  Attorney 
General,  especially  denying  the  charge  that  there 
was  no  real  controversy  between  the  parties  te 
the  record.  In  support  of  this  denial,  several 
affidavite  were  also  filed. 

As  this  part  of  the  argument  but  slightly  af- 
fecte  the  merite  of  the  case,  it  is  not  here  given. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  land  in  controversy  lies  within  five  miles 
of  the  Des  Moines  river,  and  within  the  limite 
of  what  was  the  Iowa  t«rritery  when  the  act  ot 
Congress  of  1846  (9  Stat.  at'L.  77)  was  passed, 
making  the  ^ant  to  improve  the  navigation  of 
the  Des  Moines  river  from  its  mouth  te  the 
Raccoon  fork ;  but  the  land  sued  for  lies  nearly 
sixty  miles  above  the  mouth  of  that  fork. 

Litehfield,  the  plaintiff  below,  claims  by  vir- 
tue of  a  title  derived  from  the  stete  of  Iowa, 
acting  as  trustee  of  the  Des  Moines  river  fund. 

The  Dubuque  &  Pacific  Railroad  Company  is 
in  possession  of  the  section  of  land,  under  a 
grant  from  Congress  for  the  purpose  of  con- 
structing a  railroad  from  Dubuque,  on  the  Mis- 
sissippi river,  te  a  point  on  the  Missouri  river 
near  Sioux  City.  This  grant  was  made  te  the 
stete  of  Iowa  in  1856  (11  Stet.  at  L.  9)  and  is 
for  every  alternate  section  (designated  by  odd 
numbers),  for  six  sections  in  widUi  on  each  side 
of  the  road.  The  road  was  located,  the  lands 
designated  by  the  United  Stetes,  and  accepted 
by  Iowa;  and  then  they  were  transferred  te  the 
railroad  company  b^  the  legislature  of  that 
stete.  The  section  m  dispute  is  one  of  those 
vested  in  the  railroad  company.  This  is  the 
younger  and  inferior  title,  if  the  first  grant  for 
^improving  the  river  extends  along  ite  [*84 
whole  length ;  and  the  material  question  in  this 
case  is  *vhether  the  grant  made  by  the  act  of 
Congress  of  August  8th,  1846  (9  Stet.  at  L. 
77))  for  the  river  improvement,  is  limited  te 
lands  lying  next  the  river;  and  below  the  Rac- 
coon fork.  And  although  this  depends  on  a 
true  construction  of  the  act,  still  it  becomei> 
necessary  te  give  a  brief  historical  stetement  of 
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the  proceedings  before  the  Executive  Depart- 
ment respecting  this  claim,  extending  through 
more  than  ten  years;  these  proceedings  being 
relied  on,  either  to  conclude  the  title,  or  to  con- 
trol the  construction  of  the  act  of  Congress. 

They  are  as  follows:  By  the  act  of  Congress 
approved  August  8th,  1846  (9  Stat,  at  L.  77), 
a  grant  of  land  was  made  to  the  territory  of 
Iowa  "for  the  purpose  of  aiding  said  territory 
to  improve  the  navigation  of  the  Des  Moines 
river  from  its  mouth  to  the  Raccoon  fork,  in 
said  territory,  one  equal  moiety,  in  alternate 
sections,  of  the  public  lands  (remaining  unsold 
and  not  otherwise  disposed  of,  encumbered,  or 
appropriated)  in  a  strip  five  miles  in  width  on 
ea^  side  of  said  river,  to  be  selected  within 
said  territory,  by  an  agent  to  be  appointed  by 
the  governor  thereof,  subject  to  the  approval  of 
the  Secretary  of  the  Treasury  of  the  United 
States." 

The  4th  section  of  the  act  provides  that  the 
lands  shall  become  the  property  of  the  state  of 
Iowa  on  her  admission  into  the  Union,  which 
was  very  soon  exi)ected  to  occur.  The  ^vemor 
of  Iowa  was  notified  by  the  Commissioner  of 
the  General  Land  Ofiice  of  this  act.  soon  after 
its  passage,  tna?.,  October  17,  18443,  by  letter,  in 
which  it  is  stated  that,  *'under  the  grant,  the 
territory'  is  entitled  to  the  vacant  lands,  in  al- 
ternate sections,  within  five  miles  on  each  side 
of  the  Des  Moines  river,  from  the  northern 
boundary  of  Missouri  to  the  Raccoon  fork.*' 

No  objection  to  this  construction  was  then 
made  by  the  state  authorities,  and  the  agent  ot 
the  state  proceeded  to  make  the  selections  with- 
in the  limits  above  stated. 

No  question  as  to  the  extent  of  this  grant 
arose  until  nearly  two  years  after.  It  appears, 
however,  that  a  letter  dated  February  23a,  1848, 
from  Commissioner  Young,  did  not  adhere 
86*]  *to  the  restrictions  mentioned  in  the  first 
letter,  but  its  terms  seem  to  concede  to  it  a 
greater  extent.  And  in  1840  this  question  was 
brought  to  the  attention  of  the  Secretary  of  the 
Treasury,  by  the  delegation  of  the  state  in  Con- 
gress; they  claiming  that  the  state  was  entitled 
to  land  alonff  the  whole  course  of  the  river  to 
its  source.  In  reply  (March  2d,  1849)  the  sec- 
retarr,  Mr.  Walker,  expresses  an  opinion  that 
the  "grant  extends  on  both  sides  of  the  river 
from  its  source  to  its  mouth,  but  not  into  lands 
on  the  river  in  the  state  of  Missouri."  This 
opinion  conceded  that  nine  hundred  thousand 
acres  above  the  Raccoon  fork  was  within  the 
grant. 

In  conformity  with  this  view  of  Mr.  Walker, 
selections  of  lands  above  the  fork  were  reported 
by  the  Commissioner  of  the  General  Land  Office, 
for  confirmation,  to  the  Secretary  of  the  In- 
terior,  Mr.  Ewing;  the  supervision  of  the  public 
lands  having  passed  from  the  Treasury  to  the 
Interior  Department.  Mr.  Ewing,  upon  the 
ffround  that  the  opinion  of  Mr.  Walker  nad  not 
been  carried  into  effect,  held  that  the  same  was 
open  for  revision,  and,  not  concurring  therein, 
refused  to  approve  the  selections;  but.  as  Con- 
gress was  then  in  session,  and  might  "extend 
the  grant,"  ordered  a  suspension  of  action  in 
the  matter. 

Prom  this  decision  of  Mr.  Ewing  an  appeal 
was  taken  in  1850  to  the  President,  by  whom 
the  matter  was  referred  to  the  Attorney  Oen- 
e^l  Mr.  Johnton,  wlio,  in  hia  opinion  of  July 
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19, 1860,  construed  the  grant  as  extending  above 
the  Raccoon  fork. 

No  action  appears  to  have  been  taken  under 
this  opinion  of  Mr.  Johns(m;  and  the  question 
remained  open  at  the  accession  of  the  next  Pres- 
ident, Mr.  Fillmore,  when  it  was  submitted  to 
the  Attorney  General,  Mr.  Crittenden,  who,  on 
the  30th  June,  1851,  replied  that  the  letter  of 
Mr.  Walker  had  no  bindmg  effect  on  his  succes- 
sor, being  but  an  opinion  expressed,  not  an  act 
done ;  that  the  opinions  of  the  attorneys  general 
are  merely  advisory;  and  that  the  grant,  in  his 
opinion,  was  limited  to  the  lands  below  the  fork. 
In  this  opinion  it  appears  that  Mr.  Stuart  (then 
Secretary  of  the  Interior)  concurred;  but  after- 
wards, on  the  29th  October,  1851,  he  addressed 
the  Commissioner  •of  the  General  Land  [*SS 
Office  on  the  subject,  and  directed  the  selections 
above  the  Raccoon  fork  to  be  reported  for  his 
approval,  for  the  reasons  and  upon  the  condi- 
tions therein  stated,  vie. :  "that  tne  question  in- 
volved partakes  more  of  a  judicial  than  of  an 
executive  character,  which  must  ultimately  be 
determined  by  the  judicial  tribunals  of  the  coun- 
try." In  conformitv  with  this  decision,  liata 
of  lands  above  the  fork  were  submitted  by  the 
commissioner  in  October,  1851,  and  March,  1852, 
and  approved  by  Mr.  Stuart  in  accordance  with 
the  views  expressed  in  his  letter  of  the  29th  Oc- 
tober, 1851.  Acting  under  this  authority,  the 
commissioner,  in  1853,  submitted  lists  to  Sec« 
retary  McClelland  also^  which  were  approved. 
The  subject  was  again  brought  before  ttie  See- 
retary  of  the  Interior  in  1856,  and  by  him  re- 
ferred to  Attorney  General  Gushing.  Mr.  Gush- 
ing, in  his  reply  of  29th  Mav,  1856,  advised  that 
a  proposition  set  forth  by  him  be  submitted  to 
the  state  for  a  final  adjustment  of  the  matter. 
This  proposition  was  not  accepted  by  the  state; 
and  in  1858  the  subject  was  laid  before  Attor- 
ney General  Black,  whose  opinion  clearly  re- 
stricted the  grant  to  the  river  below  the  Rac- 
coon fork;  that  being  in  accordance  with  ihm 
construction  originally  given  it  at  the  General 
Land  Office.  On  mature  consideration,  we  are 
of  opinion  that  the  title  of  neither  party  has 
been  affected  by  the  proceedings  In  the  Land 
Office,  or  by  the  opinions  of  the  officers  of  the 
Executive  Department,  but  that  the  daims  ot 
the  parties  under  the  two  acts  of  Congress  must 
l>e  determined  by  the  construction  to  be  given 
to  those  acts.  This  we  are  required  to  do  in  de- 
ciding this  cause. 

The  caption  of  the  act  of  1846  informs  us  that 
the  donation  was  made  to  aid  in  the  improve- 
ment of  the  navigation  "of  the  Des  Moines  riv- 
er;" and  the  body  of  it  grants  to  the  territory 
(and  state)  alternate  sections,  to  improve  the 
navigation  "of  the  Des  Moines  river,  from  it^ 
mouth  to  the  Raccoon  fork,'*  in  a  strip  five 
miles  in  width  on  each  side  of  "said  river.* 
And  we  are  further  told  (S  3d),  that  "the  said 
river  Des  Moines  shall  forever  remain  a  public 
highway  for  the  use  of  the  government  of  tlie 
United  States,  free  from  any  toll  or  other  charge 
whatever  for  any  property  of  the  United  States, 
•or  persons  in  their  service,  passing  [•ST 
through  or  along  the  same." 

What  navigable  river  was  to  be  improved, 
and  was  in  the  contemplation  of  Congress  in 
1846,  when  the  northern  portion  of  Iowa  was  a 
wilderness  7    Surely  not  the  small  streams  and 
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brooks  reaching  into  Minnesota  territory,  as  is 
here  claimed. 

Congress  recognized  the  Des  Moines  river, 
ever  which  a  free  passage  was  secured,  to  be  a 
stream  emptying  into  the  Mississippi ;  and  from 
its  mouth  to  the  Raccoon  fork  was  the  "said 
river,*'  on  each  side  of  which  the  strip  of  land 
granted  was  to  lie. 

As  proof  of  which,  we  refer  to  the  following 
facts:  The  bill  was  introduced  into  the  House 
of  Representatives  by  Mr.  Dodffe,  the  delegate 
from  jowa  territory,  and  was  the  subject  of  a 
nrport  by  the  committee  on  public  lands, 
wnich  report  is  a  document  in  the  case  agreed, 
and  the  facts  therein  stated  are  admitted. 
Amone  these  facts,  it  appears  (by  a  previous  re- 
port of  Captain  Fremont,  who  had  officially  toe- 
plored  the  Des  Moines  river)  that  from  its 
mouth  to  the  Raccoon  fork  was  two  hundred  and 
three  miles;  that  it  presented  no  obstacles  to 
navigation  that  could  not  be  overcome,  at  a 
slight  expense,  by  the  removal  of  loose  stones 
at  some  points,  and  the  construction  of  M'tificial 
banks  at  some  few  others,  so  as  to  destroy  the 
abrupt  bends,  and  that  this  was  all  that  would 
be  required  to  render  it  navigable;  that  the 
▼ariabke  nature  of  the  bed  and  the  velocity  of 
the  current  would  keep  the  channel  constantly 
dear. 

The  committee's  report  states  that  the  coun- 
try is  occupied  and  cultivated  as  high  up  as  the 
Raccoon  fork;  and  that  a  clear  and  uninter- 
rupted navigation  could  be  secured  at  an  ex- 
penditure not  great  when  compared  with  the  ob- 
ject; that  the  land  appropriated  by  the  bill  is 
similar  in  its  character  and  object  to  many 
grants  already  made  by  Congress  for  other 
western  territories  and  states,  and  at  the  same 
time  less  in  quantity ;  but  it  is  believed  that  it 
will  be  sufficient  to  accomplish  the  desired  im- 
provement; and  as  evidence  of  this.  Captain 
Fremont's  statement  is  relied  on.  The  commit- 
tee was,  however,  of  the  opinion  that  locks  and 
dams  might  be  re<^uired  at  some  of  the  ripples. 
88*]  *  Accompanying  this  report,  as  a  part  of  it, 
is  s  letter  from  the  Commissioner  of  the  Gen- 
«ral  Land  Office,  obtained  by  Mr.  Dodge  (dated 
May  5th,  1846),  in  which  it  is  officially  stated, 
^hat  the  amount  of  unsold  land  within  five 
miles  on  each  side  of  the  Des  Moines  river,  from 
its  mouth  to  the  Raccoon  fork,  proposed  to  be 

S ranted  to  the  teritory  of  Iowa  by  House  bill 
o.  106,  is  estimated  at  261,000  acres."  The  bill 
No.  106,  as  reported,  was  passed  into  the  law 
before  us.  When  we  carry  with  us  the  fact  that 
the  261,000  acres  of  land  were  surveyed,  and 
the  plats  recorded  in  the  Greneral  Land  Office, 
to  wnich  survevs  the  commissioner's  letter  re- 
ferred, it  is  plain  that  the  river,  from  its  mouth 
to  the  Raccoon  fork,  was,  in  the  view  of  Con- 
gress, as  manifestly  as  if  the  outlines  of  the 
tract  (or  strip)  had  been  given  by  a  plan  in  con- 
nection with  the  river.  Of  this  we  have  no 
doubt ;  but  if  we  had  doubts  from  any  obscurity 
of  the  act  of  Congress,  a  settled  rule  of  construc- 
tion would  determine  the  controversy.  All 
grants  of  this  description  are  strictly  con<<trued 
against  the  grantees;  nothing  passes  buf  what 
it  conveyed  m  dear  and  explicit  language;  and 
as  the  rights  here  claimed  are  derived  entirely 
from  the  set  of  Congress,  the  donation  stands  on 
the  same  footing  of  a  nant  by  the  public  to  a 
private  company,  the  terms  of  whidi  mus*:  bs 
it  How. 


plainly  expressed  in  the  statute ;  and  if  not  thus 
expressed,  they  cannot  be  implied.  Charles  River 
Bridge  v.  Watren  Bridge,  11  Pet.  420. 

We  concur  with  the  following  citation  and 
reasoning  of  the  plaintiff's  counsel,  to  wit: 
Lord  Ellenborough,  in  his  judgment  in  Gildart 
V.  Gladstone,  12  East,  633  (an  action  for  Liver- 
pool dock  dues),  says:  "If  the  words  would 
fairly  admit  of  different  meanings,  it  would  be 
right  to  adopt  that  which  is  more  favorable  to 
the  interest  of  the  public,  and  against  that  of 
the  company,  because  the  company,  in  bargain- 
ing with  the  public,  ought  to  take  care  to  ex- 
press distinctly  what  payments  they  are  to  re- 
ceive, and  because  the  public  ou^ht  not  to  be 
charged  unless  it  be  clear  that  it  was  so  in- 
tended." 

"The  reason  of  the  above  rule  is  obvious — 
parties  seeking  grants  for  private  purposes  us- 
ually draw  the  bills  making  them.  If  they  do 
not  make  the  language  sufficiently  explicit  and 
•clear  to  pass  everything  that  is  intended  ['SQ 
to  be  passed,  it  is  their  own  fault;  while,  on  the 
other  hand,  such  a  construction  has  a  tendency 
to  prevent  parties  from  inserting  ambiguous 
language  for  the  purpose  of  taking,  by  ingen- 
ious interpretations  and  insinuation,  that  which 
cannot  be  obtained  by  pl.iin  and  express  terms." 

The  second  ground  relied  on  in  support  of 
Litchfield's  title  is,  that  he  is  an  innocent  pur- 
chaser from  the  state  of  Iowa  of  land  conced.:d 
to  belong  to  the  improvement  fund  by  the  offi- 
cers and  agents  of  the  United  States;  and  hav- 
ing been  certified  as  part  of  the  grant,  and  as 
being  one  of  the  odd  sections  belonging  to  Iowa, 
the  principal  is  bound  by  the  acts  of  his  agents, 
and  that  these  binding  acts  cannot  be  revoked 
at  the  pleasure  of  the  Secretary  of  the  Interior, 
as  is  here  assumed  to  be  done. 

We  have  set  forth  the  proceedings  on  this 
claim,  and  have  already  expressed  the  opinion 
that  the  courts  of  justice  are  not  concluaed  by 
them.  The  principal  reason,  however,  why 
the  conveyance  to  Litchfield,  under  the  river 
improvement  grant,  cannot  be  upheld,  is  this: 
the  act  of  Congress  was  a  direct  grant  to  Iowa 
in  fee  of  an  undivided  moiety  of  the  whole  tract 
lying  on  each  side  of  the  river  from  the  Rac- 
coon fork  to  the  Missouri  line.  Congress  had 
the  undoubted  power  to  make  the  grant  and 
vest  the  fee. 

No  authority  was  conferred  on  the  executive 
officers  administering  tlie  public  lands  to  do 
more  than  make  partition  between  the  tenants 
in  common,  Iowa  and  the  United  States,  in  the 
manner  prescribed  by  the  act  of  Congress. 

The  premises  in  dispute  lie  sixty  miles  be- 
yond the  limits  of  the  tract  granted;  it  was, 
therefore,  impossible  to  make  partition,  under 
this  grant,  of  lands  lying  outside  of  its  bound- 
aries; and  all  attempts  to  do  so  were  merely 
nugatory.  It  follows  that  the  plaintiff  below 
has  no  title,  and  his  action  must  fail. 

The  Attorney  General  has  intervened,  and  in- 
sists that  this  action  is  a  mere  fiction,  and  was 
intended  to  draw  from  this  court  an  opinion, 
affecting  the  rights  of  the  United  States  and 
others,  the  parties  to  this  suit  have  nothing  at 
stake,  and  that  the  case  should  be  dismissed. 

*To  meet  this  imputation  of  contriv-  [*90 
ance,  the  parties  and  their  counsel  have  filed 
affidavits  and  statements,  from  which  it  satis- 
factorily appears  that  the  action  was  brou^tit 
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by  a  bona  fide  claimant  under  the  grantee  of  the 
river  improv^nent  fund  against  the  railroad 
company;  and  althougli  the  case  aereed  was 
made  up  in  a  friendly  spirit,  neverthelens  the 
object  was  to  try  the  title,  and  this  was  done  at 
the  instance  of  some  of  the  executive  officers. 

If  the  judgment  of  the  district  court  were  af- 
firmed, uie  defendant  below  would  lose  the 
land;  and  it  bein^  reversed,  the  plaintiff  below 
loses  it.  The  action  was  obviously  brought  to 
carry  out  Secretary  Stuart's  suggestion,  when 
he  saidf  "Hhat  the  question  involved  partakes 
more  of  a  judicial  than  an  executive  character, 
and  mnat  ultimately  be  determined  by  the  ju- 
dicial tribunals  of  the  country/' 

We  have,  therefore,  felt  bound  to  hear  and 
decide  the  cause  on  its  merits ;  and  finding  that 
the  plaintifiT  below  has  no  title,  toe  direct  tJiat 
the  judgment  of  the  DUtriot  Court  he  reversed, 
and  th€  cause  remanded;  and  that  court  ia  or- 
dered to  eHtar  judgment  for  the  defendant  below. 


CHARLBS   BUVEN   and    Edward   B.   Mead, 

Plffs.  in  Err,, 

V, 

THE  NEW  ENGLAND  SCREW  COMPANY. 

(See  8.  C  28  How.  420-488.) 

Vuetom  cannot  excuse  from  performance  of  con- 
tract— otherwise,  tohen  custom  forms  part  of 
the  contract — evidence  of  custom,  when  ad- 
missible, and  with  what  effect — when  a  part 
of  the  contract — written  evidence  construed 
by  court. 

The  euatom  of  a  party  to  deliver  a  part  of  a 
quantl^  of  ffoods  contracted  to  be  delivered,  thoagh 
Invariable,  cannot  ezcnse  such  party  teom  a  foil 
compliance  with  his  contract 

To  ezcnse  foil  compliance,  mere  knowledge  of 
such  a  osage  would  not  be  snlBclent,  but  It  mnet 
appear  that  the  custom  actually  constituted  a  part 
of  the  contract. 

But  when  such  custom  was  well  known  to  the 
other  contracting  party,  and  actually  formed  a 
part  of  the  contract.  It  may  furnish  a  legal  excuse 
for  the  nondelivery  of  a  proportion  of  the  goods. 

Parol  evidence  of  cnstom,  consequently,  Is  gen- 
erally admissible,  to  enable  the  coort  to  arrive  at 
the  real  meaning  of  the  parties. 

Omissions  may.  in  some  cases,  be  supplied  by  the 
Introdnctlon  of  the  custom ;  but  it  Is  not  admitted 
to  contradict  or  vary  express  stipnlatlons  or  pro- 
visions of  the  contract. 

Proof  of  usage  is  admitted,  either  to  interpret  or 
to  ascertain  the  nature  and  extent  of  the  contract, 
in  the  absence  of  express  stipulations,  and  where 
the  meaning  is  equivocal  or  ooscure. 

Where  defendants  adopted  a  rule  to  accept  all 
orders  fOr  goods,  and  to  nil  them  In  the  order  they 
Here  received,  and  that  rule  was  well  known  to  the 
plaintiffs,  evidence  to  prove  that  the  orders  had 
i>eon  taken  up  in  turn,  and  filled  in  proportion  to 
tlie  orders  given  by  other  customers,  was  admissi- 
ble. 

And  evidence  to  show  what  had  been  the  usage 
of  the  defendant's  business  was  also  admissible,  be- 
cause that  usage  constituted  an  essential  part  of 
the  several  contracts. 

Written  evidence,  as  a  general  rule,  must  be  con- 
strued by  the  court. 

The  charge  to  the  jury  must  receive  a  reasonable 
Interpretatloii. 

Submitted  Mar.  21,  1860.    Decided  Apr,  9, 1860. 

^<y^^'::Uaage  and  custom,  admiatihmty  of,  in 
construction  of  oontractA—see  note  to  Adams  ▼.  Ot- 
terbach,  14  L.  ed.  U.  S.  805. 
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IN  EKROK  to  the  Circuit  Court  of  the  United 
States  for  the    Southern   District   of  New 
York. 

The  history  of  the  ease  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court 

Mr,  Geo.  W.  WriffAt,  for  plaintiffs  in 
error : 

1.  The  delivery  of  the  full  miantity  of  goods 
agreed  upon  cannot  he  excusM  hy  any  cuatom 
to  deliver  only  a  part. 

hinsley  y.  Lovely,  26  Vt  123;  The  Beeaide,  2 
Sumn.  667. 

2.  The  custom  (aa  well  aa  the  contract)  must 
be  mutual.  Bliven  and  Mead  might  wiUi  equal 
propriety  set  up  a  custom  when  they  order  10,* 
000  gross  of  screws,  to  receive  but  1,000,  aa  the 
New  England  Screw  Company,  on  aceeptuig 
such  order  unconditionally,  to  deliver  only  the 
smaller  quantity. 

Here  the  custom  alleged  was  all  on  one  side. 
If  screws  fell  in  price,  Bliven  and  Mead  were 
obliged  to  receive  the  whole.  If  the  aerews  rose 
in  value,  Bliven  and  Mead  could  only  eUim 
what  the  company  in  its  discretion  saw  fit  to  de- 
liver them.    Such  rise  took  place. 

See  Holford  y.  Adams,  2  Duer,  471. 

3.  The  custom  proved  was  illegal,  aa  danger* 
ous,  and  contrary  to  the  policy  of  the  law. 

1.  It  varied  express  ana  written  contracts. 
Hone  y.  Mutual  Safety  Ins,  Oo.  1  Sand.  137; 

TJie  Reeside,  2  Sumn.  660. 

2.  The  delivery  of  goods  at  the  time  and  m 
the  quantity  expressly  agreed  on,  ia  aa  obliga- 
tory as  the  payment  of  money.  A  debtor's  cut- 
com  to  pay  his  debt  ''in  course,  and  aa  far  ss 
ho  consistently  can  in  view  of  hia  obligatiom 
to  his  other  creditors,"  will  not  excuse  him 
from  paying  his  notes  given  without  any  sueh 
limitation. 

4.  Custom,  to  he  legal,  must  be  the  general 
custom  of  the  trade,  and  not  (aa  waa  thi*  case) 
the  custom  of  the  party  only. 

What  was  proved  was  not  properly  a  custom, 
but  was  the  habit  of  the  defendants  in  error,  to 
fulfil  their  obligations  only  so  far  aa  they  found 
it  convenient. 

6.  If  such  custom  (or  habit)  could  legally  be 

g roved,  the  extent  and  effect  thereof  should 
ave  been  submitted  slb  a  question  of  fact  to  the 
jury  under  the  evidence,  and  not  determined  bj 
the  court. 

6.  Judgment  should  be  reversed. 

Messrs.  T.  A.  Jenokea  and  E.  'W.  Stougk* 
ton,  for  defendant  in  error: 

1.  The  evidence  of  the  custom  of  the  New 
England  Screw  Company  to  fill  ordera  in  part 
only,  was  properly  admitted  under  the  general 
rules,  as  to  the  admissibility  of  evidence  of  cus- 
toms and  usages. 

Renner  v.  Bank  of  Columbia,  9  Wheat.  581; 
citing  Yeaton  v.  Bk,  Alexandria,  6  Cranch,  49; 
see,  also.  Mills  v.  Bank  of  U,  8,  11  Wheat.  4Si; 
Bank  of  Washington  v.  Triplett,  1  Pet.  25 ;  Van 
^'ess  V.  Pacard,  2  Pet.  137;  Oookendorfer  v. 
Preston,  4  How.  324;  Bowling  y.  Harrison,  t 
How.  268;  Adams  v.  Otterback,  16  How.  644. 

And  in  the  circuit  courts  of  the  United  States. 

Trott  V.  Wood,  1  Gall.  443;  The  Beesids,  I 
Sumn,  669. 

See,  also,  the  following  text  writera: 

1  Bl.  Com.  76;  2  Stark  Ev.  258;  1  Phil.  Sr» 
^156;  2  Qreenl.  £v.  SS  261,  252;  8m.  Mere.  U 
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29,   80,   uid   note.     And   the   following   cmcs  for  the  goods,  and  the  replitB  thereto  writt«'ii 

Oah^y  r.  Lloyd,  3  Barn.  £  C.  703;  Btmnart  i  by  tbe  defendants. 

Cauty,  8  Mpcb.  k  W.  160;  citing  Pelly  t.  JJoj/c  As  appeared  by  the  proofi,  the  plaintiffs  wer.' 

Extik.  Co.   1   Burr.  341 ;   Ovgier  v.  Jmninga,  merchants,  engaged  in  buying  and  selling  hard- 

Qunp.  606,  note;  Palmer  v.  BiackbuTT^,  1  Bing  ware,  and  the  defendants  were  engaged  in  man 

61 1  YtalK  V.  /*im,  1  Holt.  02 ;  tioble  t.  Kenna  ufacturing  tbe  description  of  goods  specified  in 

way,  Doug.  610;  Loring  T.  Gurney,  6  Pick.  16  the  declaration.     They  were  in  point  of  fnct  th'' 

SaylOT  V.  aemmet,  4  O.  ft  J.  274.  sole  manufaoturers  of  the  article  in  the  United 

8.  The  contractB  for  the  sale  of  screws  by  th  States,  and  were  constantly  receiving  orders  for 

defendant  company  were  subject  to  the  custor  the  article  from  their  customers  *faater  {'426 

of  the  defendant  company,  to  fill  the  same  ii  than  they  could  fill  them,  and  for  larger  quan- 

part  only;  and  the  contract  with  the  plaintiff  tities  than  they  were  able  to  produce. 

was  made,  subject  to  and  controlled  by  this  cus  Orders  had  been  siven  for  this  article  by  the 

torn,  plaintiffs  prior  to  the  date  of  this  oontroveny; 

See  the  following  authorities:  but  the  evidence  in  the  case  does  not  show  when 

Runner  v.  Banl-  of  Columbia;  MilU  v.  flanl  their  dealings  commenced.     Six  orders  of  like 

of  V.  8.;  Van  lieu  v.  Pacard;  Cookendorfer  \  import  were  given  by  the  plaintiffs,  during  the 

Frcaton;  Boiciing  v.  Harrison;  Adams  v.  Otter  fall  of  1852  and  the  early  part  of  the  ye*r  1S63 

tack,  as  cited  above;  2  Oreenl.  Ev.  |J  261,  262  for  large  quantities  of  the  article,  of  various 

knd  notes;  Stewart  *.  Cauty,  ubi  sup.  Bisee  and  aescriptions.     This  suit  was  brought 

It  was  the  usage  of  an  individual,  and  thi  to  recover  damages  for  not  filling  those  orden, 

plaintiffs  had  actual  notice.  which,  it  is  insisted  by  the  plaintiffs,  had  hem 

See,  also,  as  to  the  law  governing  the  usagt  accepted    without    any    reservation.     Some  of 

knd  habit  of  trade  of  an  individual,  the  follow  them  had  been  filled  in  part  only,  and  others 

ing  authorities :  had  not  bern  filled  for  any  amount  when  t^e  anit 

Z  Greenl.  bv.  gi  251,  262;  Loring  t.  Qvmey  was  commenced. 

S  Pidi.  15;  Vaylor  v.  Scmmes,  4  O.  ft  J.  274;  It  was  denied  by  the  defendanU  that  the  «- 

yoble  V.  EenHoteay,  Doug.  510.  ders  had  been  accepted  without  condition.     On 

3.  The  judgment  ot  tue  court  below  ahould  the  contrary,  they  insisted   that   the   plaintiffs 

be  affirmed.  well  knew  that  the  supply  was  greatly  less  than 
the  demand,  and  that  the  orders  were  only  ae- 

Mr.  Justice  OJUtoiA  delivered  the  opinion  oi  "^P**^  **  be  filled  in  their  turn,  as  the  defend- 

the  court :  ""*"  '*"'  ■'''*  **•  produce  the  article. 

425»]   •This  is  a  writ  of  error  to  the  drcuit  ,   To  support  tbe  first  three  counto  of  the  dec- 

eourt  of  the  United  States  for  the  southern  dis-  '"ration,  the  plaintifla,  among  other  things  not 

trict  of  New  York.  lecessary  to  be  noticed,  introduced  three  letters 

According  to  the  tranwript,  the  suit  wa»  orig-  T" ''^  'j™  t^eniselves  to  the  defendants,  and 

iually  instituted  in  the  wipreme  court  of  the  *"  «P'^  o'  the  defendanU  to  the  same.     Hef- 

■UU  of  New  York  by  the   present  plainUfTB.  "f"^  ""  on'J  "»  ""«  *«  "i™  brief  portions 

who  were  dtiEcna  of  that  •t*tei  but  was  after-  "  t^"*  correspond mce  as  appear  to  be  essentia) 

wards  regularly  removed,  under  the  12th  sec-  f  ^  proper  understanding  of  the  legal  qoee- 

tion  of  the  judiciary  act,  into  the  circuit  court  '-^""f  Presented  in  the  bill  of  exceptions. 

of  the  United  States,  because  the  corporation  nissatiaf action    was    first    expressed  by  the 

defendanU  were  citizens  of  the  sUto  of  Rhode  >l">ntiff9  in  their  letter  dated  on  the  30th  day 

Igl^nd  "    September,    1862.     In   that   communication, 

It  w«  an  action  of  aaaumpait,  brought  to  re-  ^e?  ^'"IP'^."/"  ^S  ^*  'o",8  ^e^^y  **>»'  *■"  <» 

eover  damages  for  the  snppoeed  breach  of  six  ■"'■'*°   '"   filling  their   orders,   and   fumieh   a 

separate  and  distinct  oontracU.  in   which   the  nenio™nduni  of  the  amount  and  sitee  of  the  ar- 

defendants,  as  was  allegrf  in  the  declaration,  »<^'f  claimed  by  them  to  be  due  and  not  deliv- 

stipulatwl  to  deliver  to  the  plaintiffs,  pursuant  -'^^  ^^"  ^"^  •"''^^  "'  ">e  28th  of  June  of 

to  their  written  orders  given  at  sundry  times,  "|"«  y*"'-   They  state  that  after  three  months' 

certain   quantities  of   screws,   usually  denomi-  '*'*y'  °^'7  i*™"*  "n*  ""^  one  fourth  per  cent 

nated  wood  acrews,  of  rarious  siees  aad  descrip-  ''  "^^  ■'™*  "**  *>^«"  f"'^-  ^"^  **>•*  they  have 

tions,  as  were  therein  specified.     Readiness  to  '°^  »  B™»   ot   screws    under  an  inch  in  their 

perform  on  the  part  of  Uie  plaintiffs,  and  neg-  *™-     KequMt  was  also  made  In  the  same  com- 

lect  and  refusal  on  the  part  of  the  defendants  nunication  that  the  plamtiffs  would  send   at 

to  deliver  the  goods,  after  seasonable  demand,  '^'^  »'l  J*"*?  <=°"'^  <>'  the  article,  and  the  bal- 

eonstituted   the    foundation   of   the   reapeoUve  noe  of  the  eamea*  soon  thereafter  as'it  ['MT 

daims  for  damages  as  alleged  in  the  declaraUon.  '«•  pow'ble.     That  request  waa.  Id  effect,  re- 

Those  daima  are  set  forth  in  eighteen  special  *'™  '"  «n<»tlier  letter,  written  on  the  6th  day 

eounU,  to  which   are  also  addecT  the  common  '  October    1852;  and  on  the  17th  day  of  the- 

eounU,  as  in  actions  of  indebitatus  assumpsit.  J™"  month,  the  defendanU  replied,  saying  that 

Of  the  several  eontracU,  the  first  is  allwed  to  he  order  referred  to  would  be  taken  up  at  the 

have  been  made  on  the  7th  day  of  Ocwber,  1862,  ""'"t  possible  day. 

and  the  last  on  the  Ifith  day  of  April,  1863.  No  further  correspondence  applicable  to  the- 

At  the  May  term,  1866,  the  partlea  went  to  rat  three  counts  was  introduced  by  the  plain- 

trial    upon    the   general    issue.     To   prove   the  ifs  in  the  opening  of  the  case. 
aeveral  agreemenU,  the  plaintiffs  relied  on  oer- ,      They  then  gave  evidence  to  prove  the  second 
tain  portespondeoce  which  had  taken  plaee  be-  j  agreement,  as  alleged  in  the  fourth,  fifth,  ami 
tween  the  parties  upon  this  suhjeet,  consist-    sixth  counU  of  the  declaiatim.    For  that  pnr- 

aof  letters  written  by  the  plaintiffs  to  the  { pose  they  introduced    two    letters — one    from 
ndanta,  in  tbt  natnie  of  ordera  or  lequesU  tbemMlvea  to  tbe  defendaati,  dated  on  the  16tk 

23  How.  fill 
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day  of  October,  1852;  and  the  other  from  the 
defendants  to  them  in  reply,  dated  on  the  fol- 
lowiur^  day.  Their  letter  to  the  defendants  con- 
tained an  order  for  three  thousand  seven  hun- 
dred and  fifty  gross  of  screws,  half  to  be  deliv- 
ered by  the  15th  day  of  March  then  next,  and 
the  other  half  a  month  later,  subject  to  the  reg- 
ular discount  at  the  time  of  delivery.  That  or- 
der was  given  thus  earl^,  as  the  plaintiffs  stat- 
ed, with  a  view  to  avoid  thereafter  the  incon- 
venience they  had  suffered  from  not  having 
their  orders  filled,  and  because  they  anticipated 
a  short  supplv  of  the  article  the  next  season. 
In  the  same  letter  they  informed  the  defend- 
ants that  it  was  given  as  an  additional  order, 
and  requested  that  those  previously  sent  might 
be  filled  without  further  aelay. 

To  that  communication  the  defendants  re- 
plied, acknowledging  its  receipt,  and  saying 
that  the  order  had  been  entered  in  their  books, 
to  be  executed  at  the  times  named.  They  also 
referred  to  the  previous  orders,  saying  they 
would  do  what  they  could  to  fill  inem  before 
nnvijrntion  closed  on  the  canals-;  but  added,  that 
they  could  only  take  them  up  in  course,  as  they 
ha<i  a  great  many  orders  irom  other  parties 
in  the  same  condition. 

Evidence  was  then  offered  by  the  plaintiffs  to 
prove  the  third  agreement,  as  alleged  in  the 
seventh,  eighth,  and  ninth  counts  In  the  decla- 
ration. To  support  those  counts,  two  letters 
were  introduced — one  from  the  plaintiffs  to  the 
defendants,  dated  the  4*\  day  of  November, 
428*]  1852;  and  the  reply  of  *the  defendants  to 
the  same,  which  was  dated  on  the  sixth  day  of 
the  same  month.  By  the  letter  first  named,  the 
defendants  were  furnished  with  another  order 
of  the  plaintiffs  for  an  additional  Quantity  of 
screws,  and  were  requested  to  place  tne  order  in 
their  books,  to  be  filled  as  fast  as  possible,  at  a 
given  rate.  Previous  orders  were  also  referred 
to  in  the  same  letter,  and  the  plaintiffs  com- 
plain that  they  have  not  been  filled  in  their 
turn ;  adding  that  thev  have  not  a  gross  of  gim- 
let-point screws  in  their  stores,  and  earnestly  re- 
quested the  defendants  to  send  them  a  lot  by 
stoamboat  on  the  following  day.  Two  days  aft- 
erwards the  defendants  acknowledged  tne  re- 
ceipt of  the  order,  and  informed  the  plaintiffs 
that  it  had  been  entered  in  their  books,  to  be 
taken  up  in  course. 

Tliose  letters  constitute  the  only  evidence  of- 
fered by  the  plaintiffs  in  the  opening  to  prove 
the  third  agreement. 

They  then  gave  in  evidence  another  order 
from  themselves  to  the  defendants,  to  prove 
the  fourth  agreement,  as  alleged  in  the  tenth, 
eleventh,  and  twelfth  counts  of  the  declaration. 
It  was  dated  on  the  7th  day  of  November,  1852. 
In  the  same  communication  they  stated  that 
they  were  in  great  want  of  a  certain  descrip- 
tion of  screws,  and  expressed  the  hope  that  the 
defendants  would  send  what  they  could  of  the 
article  by  steamboat  without  delay,  adding*: 
"We  have  always  said,  send  what  you  can  of  our 
orders  as  fast  as  you  get  a  case  or  two  ready,'' 
or  to  that  effect.  To  that  letter  the  defend- 
ants replied,  under  date  of  the  19th  of  the  same 
month,  saying  that  the  best  they  could  do  was 
to  enter  the  order,  to  be  taken  up  in  course,  in- 
timating that  perhaps  it  might  be  accomplished 
in  about  two  months. 

Similar  evidence  was  given  to  prove  both  the 
SIS 


fifth  and  the  sixth  agreements,  as  alleged  in  the 
six  remaining  counto  of  the  declaration.  Two 
orders  given  by  ^e  plaintiffs  were  introduced 
for  that  purpose.  One  was  dated  on  the  10th 
day  of  February,  1853,  and  the  other  on  the 
10th  day  of  April,  of  the  same  year.  They 
were  each  for  twenty  thousand  gross  of  screws; 
and  the  defendants  were  requested  to  enter  the 
orders  in  their  books,  to  be  nlled  as  soon  aa  pos- 
sible after  they  should  have  completed  those  pre- 
viously given.  Separate  'answers  were  [•429 
given  by  the  defendants  to  each  of  these  orders, 
to  the  effect  that  they  would  be  entered  in  the 
books  of  the  defendants,  to  be  taken  up  in 
course  or  in  their  turn,  and  be  filled  when  they 
reached  them,  as  far  as  they  should  be  able  to 
do  so,  consistently  with  their  obligations  to 
other  customers. 

No  part  of  the  two  orders  last  named  htd 
been  filled  when  tJiis  suit  was  commenced.  De- 
mand was  made  of  the  defendants,  on  the  30th 
day  of  September,  1853,  for  the  delivery  of 
such  proportions  of  the  several  orders  as  haa 
not  been  previously  filled.  At  the  same  time, 
the  plaintiffs  rendered  their  account,  and  tend- 
ered to  the  defendants  their  promissory  notei 
for  the  respective  sums  which  would  become  due 
to  the  defendants  on  making  such  delivery. 

Such  was  the  substance  and  effect  of  the  evi- 
dence introduced  by  the  plaintiffs  in  the  open- 
ing, so  far  as  it  is  necessary  to  consider  it  ac 
the  present  time.  Many  other  matters  were 
stated  in  the  correspondence;  but  as  they  were 
not  material  to  this  investigation,  they  are 
omitted. 

To  maintain  the  issue  on  their  part,  the  de- 
fendants, among  other  things,  introduced  a  let- 
ter from  the  plaintiffs,  addressed  to  them,  dated 
on  the  3d  day  of  September,  1852,  in  which  in- 
quiry was  made  of  the  defendants  why  they 
did  not  fill  the  orders  given  by  the  plaintiffs. 
They  also  stated  in  the  same  letter  that  not  a 
week  passed  without  their  hearing  of  the  de 
fendants  taking  and  executing  orders  from 
other  customers;  but  admitted,  in  effect,  that 
they  had  long  since  been  given  to  understand 
the  rule  of  business  adopt^  by  the  defendants 
in  that  behalf,  and  only  complained  that  prece- 
dence was  given  to  the  first  orders  from  other 
customers. 

Testimony  was  also  introduced  by  the  defend- 
ants that  they  had  some  five  himdred  customers, 
and  that  the  orders  of  the  plaintiffs  had  been 
taken  up  and  filled  in  proportion  to  the  orders 
given  by  other  customers,  as  the  defendants 
manufactured  the  article  and  were  able  to  de- 
liver the  goods.  To  that  testimony  the  plain- 
tiffs objected ;  but  the  court  overruled  the  ob- 
jection, and  it  was  admitted,  and  the  plaintiffs 
excepted. 

All  of  the  orders  given  by  the  plaintiffs,  ex- 
cept the  two  last  named,  were  filled  in  par^. 
and,  as  the  defendants  proved,  in  *due  [*430 
proportions  to  the  orders  of  other  euatomers,  as 
the  article  was  produced.  They  also  proved 
that  when  orders  were  ^ven  and  aeoepted  with- 
out the  price  of  the  article  being  agreed,  it  was 
their  custom,  and  according  to  Uie  usage  of 
their  business,  to  charge  at  the  rates  ruling  at 
the  time  of  the  delivery;  and  if  daring  the  in- 
terval the  discount  from  fixed  rates  had  in- 
creased, the  purchaser  had  the  benefit  of  the  al- 
lowance; but  if  prices  had  risen,  and  the  dis- 
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Mmnt  was  less,  then  the  purchaser  i>aid  ac- 
Qording  to  the  increased  price.  To  this  testi- 
mony, as  to  the  usage  of  the  defendants'  busi- 
nets,  the  ^aintiffs  objected,  but  the  court  orer- 
mled  the  objection;  and  the  testimony  having 
been  admitted,  the  plaintiffs  excepted.  That 
practice,  however,  was  not  applicable  to  cus- 
tomers who  were  not  duly  notified  of  the  usage, 
bat  aU  such  had  their  orders  filled  at  former 
rates.  Orders  from  other  customers  were  re- 
odived  by  the  defendants  throughout  the  period 
of  these  transactions,  but  they  refused  to  accept 
orders  from  new  parties. 

Proof  was  also  offered  by  the  defendants, 
tending  to  show  that  the  profit  to  the  manu- 
ftu*turer  was  less  upon  the  small  sizes  of  the  ar- 
ticle than  upon  the  laree,  and  it  was  admitted 
by  their  counsel  that  Vie  market  price  of  the 
goods  advanced  after  the  orders  of  tne  plaintiffs 
were  given.  Much  additional  testimony  was  in- 
troduced on  the  (me  side  and  the  other,  to  which 
it  is  not  necessary  to  refer,  for  the  reason  that 
It  presents  no  question  for  the  decision  of  this 
eourt.  On  this  state  of  facts,  the  presiding  jus- 
tice instructed  the  jurv  to  the  effect  that  the 
several  contracts  for  the  sale  of  the  goods  by 
the  defendants  to  the  plaintiffs  were  subject  to 
the  custom  of  the  defendants  to  fill  the  same  in 

Krt  only,  and  that  the  plaintiffs,  from  having 
m  dealers  with  the  defendants,  and  from  the 
eorrespondence  between  them,  were  chargeable 
with  notice  of  the  defendants'  custom  to  fill 
their  contracts  only  in  the  order  they  were  ac- 
cepted, and  in  proportion  with  each  other,  and 
not  in  full,  according  to  the  strict  terms  there- 
of. Under  the  rulings  and  instructions  of  the 
court,  the  jury  returned  their  verdict  for  the  de- 
fendants, and  the  plaintiffs  excepted  to  the  in- 
structions. Exception  was  taken  to  two  of  the 
431*]  ruling  of  *the  court  and  to  each  of  the 
instructions  to  the  jury,  but  they  present  only 
one  question  for  decision  and,  therefore,  may 
well  be  considered  together.  No  evidence  of 
general  usage  or  custom  in  the  ordinary  sense 
of  those  terms  was  offered  in  this  case,  and  no 
qaestion  touching  the  general  rules  of  law  upon 
tnat  subject  is  presented  for  the  decision  of  this 
eoart.  It  may  also  be  safely  admitted  that  the 
eostom  of  a  party  to  deliver  a  part  of  a  quan- 
tity of  goods  contracted  to  be  delivered,  though 
Invariable,  cannot  excuse  such  party  from  a  tull 
eompliance  with  his  contract,  unless  such  cus- 
tom is  known  to  the  other  contracting  party, 
and  actually  enters  into  and  forms  a  part  of  the 
contract.  Mere  knowledge  of  such  a  usage 
would  not  be  sufficient,  but  it  must  appear  that 
the  custom  actually  constituted  a  part  of  the 
contract.  But  when  it  appears  that  such  cus- 
tom was  well  known  to  the  other  contracting 
party  as  necessarily  incident  to  the  business, 
and  actually  formed  a  part  of  the  contract,  then 
It  mar  furnish  a  legal  excuse  for  the  nondeliv- 
ery of  such  a  proportion  of  the  goods  as  the  gen- 
eral course  of  the  business  and  the  usage  of  the 
seller  authorize,  for  the  reason  that  such  gen- 
eral usage,  being  a  part  of  the  contract,  has  the 
effect  to  limit  and  qualify  its  terms.  Linsley  v. 
Lovely,  26  Vt.  137.  Customary  rights  and  inci- 
dents, universally  attaching  to  the  subject-mat- 
ter of  the  contract  in  the  place  where  it  was 
made,  are  impliedly  annexed  to  the  language 
and  terms  of  the  contract,  unless  the  custom  is 
rtieularly  and  expressly  excluded.    Parol  cvi- 
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denoe  of  custom,  consequently,  is  generally  ad- 
missible to  enable  the  court  to  arrive  at  the  real 
meaning  of  the  parties,  who  are  naturally  pre- 
sumed to  have  contracted  in  conformity  with 
the  known  and  established  usage.  But  parol 
evidence  of  eustom  and  usage  Is  not  admitted  to 
contradict  or  vary  express  stipulations  or  provi- 
sions restrictinff  or  enlarging  the  exercise  and 
enjoyment  of  t£e  customary  right.  Omissions 
may  be  supplied,  in  some  cases,  by  the  introduc- 
tion of  the  custom,  but  the  eustom  cannot  pre- 
vail over  or  nullify  the  express  provisions  and 
stipulations  of  the  contract.  2  Add.  on  Cent. 
970.  Proof  of  usage,  says  Mr.  Greenleaf,  is  ad- 
mitted either  to  interpret  the  meaning  of  the 
language  of  the  contracts,  or  to  ascertain  the 
^nature  and  extent  of  the  contract,  in  [*432 
the  absence  of  express  stipulations,  and  where 
the  meaning  is  equivocal  or  obscure.  1  Greenl. 
Ev.  S  292.  Its  true  and  appropriate  office  is  to 
interpret  the  otherwise  inaeterminate  intention 
of  the  parties,  and  to  ascertain  the  nature  and 
extent  of  their  contracts,  arising  not  from  ex- 
press stipulations,  but  from  mere  implications 
and  presumptions,  and  acts  of  a  doubtful  or 
equivocal  character.  The  Recside,  2  Sumn.  567. 
Nothing  can  be  plainer  than  the  proposition 
that  the  evidence  in  tlie  case  proved  that  the 
supply  with  the  defendants  was  much  less  than 
the  demand  of  their  customers.  To  avoid  dis- 
satisfaction, therefore,  they  were  obliged  to  de- 
vise some  system  which  would  enable  tnem  to  do 
equal  justice  among  those  who  were  properly 
competing  for  the  article.  Accordingly,  they 
adopted  a  rule  to  accept  all  such  requests,  and 
to  enter  the  list  in  a  book  kept  for  the  purpose, 
and  to  fill  them  as  far  as  possible  in  the  order 
they  were  received.  They  had  been  in  business 
for  sonic  time,  and  that  rule  had  become  the 
custom  of  their  trade,  and,  as  such,  was  well 
known  to  the  plaintiffs  during  all  the  time  of 
these  transactions.  Many  of  their  orders  thus 
given  at  short  intervals  had  been  expressly  ac- 
cepted to  be  filled  in  turn  or  in  course,  and  the 
correspondence  plainly  showed  that  the  plain- 
tiffs well  knew  what  was  meant  by  those  terms. 
Evidence  to  prove  that  the  orders  had  been  tak- 
en up  in  turn,  and  filled  in  proportion  to  the  or- 
ders given  by  other  customers,  was,  therefore, 
admissible,  in  order  to  show  that  the  defendants 
had  fulfilled  their  contract,  and  done  no  injus- 
tice to  the  plaintiffs;  and  it  is  equally  clear  that 
evidence  to  show  what  had  been  the  usage  of 
the  defendants'  business  was  also  admissible,  be- 
cause that  usage  constituted  an  essential  part  of 
the  several  contracts  which  were  the  subjects 
in  controversy.  Renner  v.  Bank  of  Columbia, 
0  Wheat.  588.  After  what  has  been  remarked, 
one  or  two  additional  observations  respecting 
the  instructions  given  to  the  jury  will  be  suffi- 
cient. Written  evidence,  as  a  general  rule, 
must  be  construed  by  the  court,  and  the  first  in- 
struction was  confined  to  that  purpose.  It 
gives  the  true  exposition  of  the  correspondence, 
and  therefore  is  not  the  subject  of  error.  It  is 
insisted  by  the  counsel  of  the  plaintiffs 
*that  the  second  instrucU(m  withdrew  [*433 
the  evidence  of  notice  from  the  consideration 
of  the  jury. 

We  think  not,  and  for  two  reasons.    In  the 
ffrU  place,  it  wan  the  proper  duty  of  the  court 
to  construe  the  correspondence,  and  that  of  it- 
self was  sufficient  to  justi^  tiie  charge.    But 
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dcnce,  if  true,  showed  that  the  plaintiSa  heA  as  the;  offered  to  do  by  the  letter  referred  to. 

notice  of  the  custom  of  the  detendantB  in  regard  The  contracts  relied  upon  were  not  kfaaolut^ 

to  the  filling  of  Uie  orders.     It  did  not  with-  but  the  six  several  ordera  referred  to  w«t«  ae- 

dnw  the  question  as  to  the  credibility  of  the  cepted   condition  alt;,   and  with   ezpr«aB   refer- 

witnesses  from  the  eonaideratiiHi  of  the  jury,  ence  to  the  usage  perfectl;  well  known  to  the 

uid  that  was  all  that  could  properly  be  sub-  plaintilTs  in  error. 

tnitted  to  their  detenoination.     In  view  of  all  Upon  this  subject  there  was  no  conSiet  of  nl- 

the  circumstances,  we  think  the  exceptions  mnet  dencc,  and  what  the  contract  between  the  pMtiN 

be  overruled.  actually  was,  it  was  of  course  the  duty  ot  tht 

Tha  jMdgtnvnt  of  tk«  (HrmUt  Court  it,  tilers-  court  to  determine, 

fore,  affirmed,  with  oottt.  See,  also,  abstract  of  the  argumenta  In  tht 
preceding  case. 


This  case  comes  before  the  court  upon  a  writ 
>f  error  to  the  circuit  court  of  the  United  States 

Tm  Mw  ehola™  scsew  company.  !r.?.".r.s.";s,";a,ti'i.jtb;;™ 

by  the  present  defendants  to  recover  the  amomt 
(See  a  C.  28  How.  438-48B.>  due  them  for  certain  eooda  sold  by  them  to  Um 

ptaintifTs  in  error,  who  were  the  original  de- 
fendants. At  the  May  term,  1SS5,  the  purtie* 
went  to  trial  upon  the  general  issue.  To  pron 
the  issue  on  their  part,  the  plaintiffs  introdnetd 
,„  .. u        1     ....  1  a  letter  from  the  defendants,  dated  on  the  17th 

»i'Ji;s.'ffi"ffl«aS"tfflr«J;rto"K'?r.'si:  ;>  ''•!■,'.«»=■."''■,"',"»?'  •«'''•  .Ei'i™-- 

IDK  ease,  betwten  the  same  partlM.  In  that  letter  the  defendants  acknowledged  the 

receipt  of  the  plaintiff's  account,  but  claimed  * 

«ufiMi(ied  Jfor.  W,  J8SU.  Dwidrf  Apr.  S.  J86o!  smalt  deduction  for  an  all^  error.  Evidepcs 
waB  then  introduced  by  the  plaintMn,  tending 

I  to  show  that  account  was  correct. 

N  ERBOB  ta  the  Circuit  Court  of  the  United        Having  proved  their   account,  the  plaintiffi 
States  for  the  Southern  District  of  New    rested  their  case. 
^*Si^  ..,_.  To  maintain  the  issue  on  their  part,  the  d»- 

The  hirtory  of  the  case  and  a  sufficient  state-  fendants  set  up  that  the  goods  charged  in  th» 
ment  of  tb«  facts  appear  in  the  opinion  of  the  account  had  betm  delivered  to  them  in  pursuanos 
**""■      ,         ,  of  certain  contracts  made  between  the  nartici, 

bee.  alao,  the  preceding  eas^  which  was  be-     in  which  the  plaintiffs  had  agreed  to  seU  sod 
i»Hw  t.h.  um«  parties  and  Involved  the  same    deliver  to  them  large  quantities  of  screws  usual- 
ly denominated  wood  screws,  of  various  siu* 
and  descriptions,  bnt  they  had  failed  to  folfll 

"X^  ,,       ,,    .       .     ,  ,        ^      their  contract*.     They  admitted  that  a  part  tt 

Cta  toe  ipedfie  eontraoU  for  screws,  for  the  the  goods  had  been  delivered;  but,  inaamudi  si 
W^^.^.'Ji"*  ?'  ■'""E^  "i!\..ff  nooneofthecontracUhadb^cSmpl8ted,th^ 
™  n^J^™  .^K^  ^:"^  5^  '^l?"'^'  i°"«t«<l  "»t  a  recovery  could  not  bS  W  for  a 
M«co*«y  CM  be  h«J  lor  the  partial  perform-    partial  performance. 

2  Kenf.  Com.  609;  tee  note  a,  and  eases  cited  ^  '^^''"  '^t^^,  1^'^^'^X^  ^t  "^  •^" 

Umaart      T      A       J«..h.r   .«J^»      m  "^enoe  as  that  introduced  by  them  in  the  pN- 

■t«'S'toJfortfendrSr:rro'^'     ^     ""■  -^^iing  «r.  "*  ^he  plaint^  ofl«^  th.  JS 

If  the  contracts  had  been  of  the  d^racter  al-  T"^^^  ""  ^^^^  "a  i'  ^J^  ^  '^^  T^ 

leged  by  the  plaintiff,  in  error,  thSr  rIgS  to  ^  "^l^^V  fi'  ^*I*"'/'  .^'f 'l^i  *"  v"**^ 

sSict  perfonnanoe  a.  a  condition  preced^t  to  ^^  *^^?  by  the  defendants  to  the  ruling,  of 

paying  for  the  screws  actually  delivered,  would  *''*  ~"^, '°  admitting  their  teatmiony  m  to  tb. 

tave  Seen  waived  by  their  Irtter  of  May  lOth,  ™!f,^«  of  buiwess,  and  the  usage  of  the  pl.in- 

1853,  in  which  they  authoriied  the  defendants  ^'^'  *''*^*'     ^^^  ^^*  evidence  was  closed,  the 

in  error  to  draw  upon  them  for  the  value  of  """^  instructed  the  jury  that  the  several  coa- 

■uch   as   they   had   received.     Not  only   would  t>"acts  for  the  sale  and  delivery  of  the  screws  hj 

this  have  operated  as  such  waiver,  but  it  is  very  ^^^  plaintiffs  to  the  defendants  were  subject  to 

DflrHiiaHive  evlripnp*  that  t-Va  hlA;Ti4iA''a  :..  «....^-  thn  cuatoni  of  the  nlaintiffft  tn  All   fh*  ■■ma  in 


persuasive  evidence,  that  the  plaintiffs  in  error,    ^^'  custom  of  the  plaintiffs  to  fill  the  a _. 

at  that  time,  did  not  pretend  that  the  defend-  P^^  only.  Under  that  instruction,  the  jury  re- 
ants  in  error  were  bound  to  deliver  any  specified  turned  their  verdict  in  favor  of  the  plaintiffs  for 
quantity  of  screws  before  being  entitled  to  de-  the  amount  of  the  account,  together  with  inUr- 
nand  payment  of  the  price,  est,  and  the  defendants  excepted.  No  question 
It  la  in  evidence  also,  by  the  testimony  of  the  is  presented  in  the  bUl  of  exceptions  that  bs* 
witness  RIocimi,  that  the  plaintiffs  in  error  had  not  already  been  considered  and  decided  bf  tliii 
been  customers  of  the  defendants  in  error  for  court  in  the  preceding  case.  For  the  reasMi 
HT<raI  Tears,  and  that  the  latter  had  never  there  given,  we  think  the  rallnga  and  lnst^l^ 
executed  ai^  of  their  general  orders  in  full}  tioas  *of  the  circuit  court  were  oomet,  [•4M 
•"  •4U.I. 
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and  refer  to  those  reasons  for  the  grounds  on 
which  the  conclusion  in  this  case  rests. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, affirmed,  with  ooste. 


THE  MAYOR,  ALDERMEN,  AND  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK,  Plffe. 
in  Err  ^ 

V, 

F&ANELIN  RANSOM  and  Uzziah  Wenman. 
(Bee  8.  C  28  How.  487-491.) 

AetwU  dafihogea— evidence   of,    necessary^ — not 
eatabUehed  by  inference — meaeure  of. 

Where  a  plaintiff  Is  allowed  to  recover  only 
*%ctDal  damaaes,"  he  la  bound  to  furnish  evidence 
tij  which  the  Jury  may  assess  them. 

Actual  damages  should  be  actually  proved,  and 
cannot  be  assumed  as  a  lesal  Inference  from  facts 
which  afford  no  data  by  which  they  can  ba  calcu- 
lated. 

The  possible  advantage  or  gain  made  by  defend- 
ants by  the  use  of  plaintiff's  UDprovement  on  their 
BMichlnes,  is  not  the  measure  of  nls  loss. 

If  he  falls  to  furnish  any  evidence  of  the  proper 
4ata  for  a  calculation  of  his  damage,  he  should  not 
expect  that  a  Jury  should  work  out  a  result  for  him 
bv  inferences  or  presnmptlona  founded  on  subtle 
tneories. 

Submitted  Mar,  %t,  1860.    Decided  Apr,  9,  I860, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  brought  in  the  oourt  below, 
by  the  defendants  in  error,  to  recover  damages 
resulting  from  the  allied  infringement  of  a 
certain  patent. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiffs,  the  de- 
fendants sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

No  counsel  appeared  in  this  oourt  for  plain- 
tiffs in  error. 

¥r.  Okavlea  M*  Keller  for  defendants  in 
error. 

As  the  counsel  did  not  discuss  the  point  on 
which  the  case  was  decided  in  this  court,  the  ar- 
gument is  not  here  given. 

488*]  *Mr.  Justice  Grler  delivered  the  opin- 
ioii  of  the  court: 

The  plaintiffs  in  error  were  defendants  in  an 
action  for  infringement  of  a  patent,  "for  a  new 
and  useful  improvement  in  the  mode  of  ajpply- 
ing  water  to  fire  engines  so  as  to  render  their 
operation  more  eflicient." 

On  the  trial,  they  took  some  twenty-four  ex- 
ceptions to  the  rulings  of  the  court  in  their 
charge  to  the  jury;  but  they  have  not  seen  fit  to 
appear  in  this  court,  and  point  out  to  us  on 
which  of  these  numerous  exceptions  they  prin- 
cipally rely  for  the  reversal  of  the  judgment. 
The  defendants  in  error  have  not  elected  to  have 
the  writ  of  error  dismissed  for  want  of  prosecu- 
tion, but  have  filed  a  printed  argument  praying 
for  an  afiBrmanoe  of  the  judgment. 

On  examination  of  the  record,  we  find  that 
28  How. 


the  biU  of  exceptions  contains  no  copy  of  the 
specification  of  the  letters  patent.  Without 
this,  we  are  unable  to  test  the  correctness  of  the 
construction  of  the  patent  by  the  court  below. 

But  there  is  one  exception  which  the  record 
enables  us  to  examine,  and  in  which  we  think 
there  is  error. 

The  defendants'  14th  prayer  for  instruction  is 
as  follows: 

"The  plaintiffs  have  furnished  no  data  to  es- 
timate actual  damaffC,  and,  therefore,  in  no  as- 
pect of  the  case  can  tiiey  recover  more  than  nom- 
inal damages." 

If  the  predicate  of  this  proposition  be  true, 
the  conclusiiMi  was  correct,  and  the  instruction 
should  have  been  ^iven  by  the  court. 

Where  a  plaintiff  is  allowed  to  recover  onlv 
"actual  damages,"  he  is  bound  to  furnish  evi- 
dence by  whidi  the  jury  may  assess  them.  If 
he  rest  his  case,  after  merely  proving  an  in- 
fringment  of  bis  patent,  he  may  be  entitled  to 
nominal  damages,  but  no  more.  He  cannot  call 
on  a  jury  to  guess  out  his  case  without  evidence. 
Actual  damages  must  be  calculated,  not  imag- 
ined, and  an  arithmetical  calculation  cannot  be 
made  without  certain  data  on  which  to  make  it. 

The  invention  in  this  case  was  not  one  which 
enabled  the  patentee  to  make  a  profit  by  a  mo- 
nopoly of  its  use.  Nor  was  it  a  separate  and 
distinct  machine,  by  the  sale  of  which  he 
*could  make  a  profit.  Tlie  patent  is  for  [*480 
an  improvement  in  the  apparatus  of  the  com- 
mon fire  engine,  bv  which  the  hydrostatic  pres- 
sure of  the  water  from  the  hydrant  may  be  com- 
bined with  the  hydraulic  pressure  of  the  engine, 
and  thus  add  to  its  power  and  efficiency,  "niere 
was  evidence  tending  to  show  the  invention  to 
be  valuable,  and  that  it  could  be  applied  to  the 
engines  in  use  at  an  expense  of  $25,  thereby 
greatly  increasing  the  power  of  the  machine. 
It  was  proved  that  the  city  had  applied  this  in- 
vention to  fifty  oigines,  but  no  information 
whatever  of  the  price  or  value  of  a  single  license 
is  given  in  the  oill ;  fifty  is  the  coefficient  by 
which  an  unknown  number  is  to  be  multiplied, 
and  without  further  data  the  result  is  still  an 
unknown  quantity.  If  there  had  been  any  proof 
that  the  selling  price  of  a  single  license  for  a 
single  engine  was  $400,  the  jury  would  have  had 
something  to  support  their  verdict  for  $20,000. 

In  the  case  of  Seymour  v.  McCormick,  16 
How.  485,  it  was  decided  by  this  court,  that 
where  the  profit  of  the  patentee  is  derived  neith- 
er from  an  exclusive  use  of  the  thing  patented, 
nor  from  a  monopoly  of  making  it  for  others  to 
use,  the  actual  damage  which  he  suffers  by  the 
use  of  his  improvement  without  his  license,  is 
the  price  of  it,  with  interest,  and  no  more.  It 
is  to  his  advantage  that  everyone  should  use  his 
invention,  provided  he  pays  for  a  license.  The 
only  damage  to  the  patentee  is  the  nonpayment 
of  that  sum  when  tne  infringer  commences  the 
use  of  the  invention. 

As  the  plaintiffs  in  this  case  did  not  furidsh 
any  evidence  upon  which  to  found  a  calculation 
of  actual  damages,  the  court  should  have  in- 
structed the  jury  as  requested  by  the  counsel. 
Instead  of  it,  the  court  instructed  the  jury  as 
follows: 

"If  the  invention  is  valuable;  if  by  its  use 
the  power  and  efficiency  of  the  fire  engines  be- 
longing to  the  defendant  are  so  increased,  that 
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fifty  engines  used  with  this  improvement  are 
equal  in  practical  effect  to  seventv-five^  or  any 
other  number  of  engines,  used  without  this  im- 
provement, the  jury  are  at  liberty  to  infer,  if 
they  think  the  inference  a  just  one,  that  the 
defendant,  in  its  corporate  capacity,  has  saved 
400*]  the  cost  *of  the  purchase  and  operation 
of  the  additional  number  of  engines  which 
would  have  been  required  to  produce  the  same 
results  if  this  invention  had  not  been  used ;  and 
that  the  corporate  authorities,  if  they  had  ad- 
mitted the  plaintiffs'  rights,  would  have  paid 
the  amount  of  this  additional  cost,  or  a  large 
portion  of  it,  as  the  consideration  for  a  license 
to  use  this  invention,  rather  than  to  abandon 
its  use;  and  that  the  plaintiffs  have  therefore 
lost  by  the  infringement  what  the  defendant 
would  have  so  paid  to  secure  such  license.  It 
is  for  this  reason  that  the  benefits  received  by 
the  defendant  in  its  corporate  capacity,  from 
the  use  of  the  invention,  in  the  consequent  re- 
duction of  its  expenditures  for  fire  engmes,  and 
their  management  and  operation,  are  proper 
subjects  for  consideration  in  determining  the 
plaintiffs'  damages;  and  the  jury  must  deter- 
mine for  themselves,  upon  the  considerations  of 
this  and  the  other  facts  of  the  case  ( if  they  find 
that  the  plaintiffs  are  entitled  to  recover) ,  what 
damans  have  been  actually  sustained  by  the 
plaintiffs  in  consequence  of  the  unauthorized 
and  wrongful  acts  of  the  defendant,  being  care- 
ful only  to  give  the  actual  damages  prov^,  and 
not  to  speculate  upon  the  possibility  or  even 
probability  of  damages  beyond  such  as  are 
proved  to  have  been  sustained  by  the  plaintiffs." 
It  was  of  little  use  to  caution  the  jury  from 

Siving  speculative  or  any  other  than  "actual 
amages,"  after  the  large  margin  of  inference 
and  presumption  which  they  were  permitted  to 
take  in  order  to  find  data  by  which  to  calculate 
theni. 

It  was  said,  in  the  case  to  which  we  have  re- 
ferred "actual  damages  should  be  actually 
proved,  and  cannot  be  assumed  as  a  leeal  infer- 
ence from  facts"  which  afford  no  data  by  which 
they  can  be  calculated. 

in  order  to  find  out  the  plaintiffs'  loss  or 
damage,  the  jury  were  allowed  by  the  court  to 
infer  that  the  defendants  have  saved  all  the 
money  indicated  by  the  comparative  powers  of 
the  engines  with  and  without  the  improve- 
ment; and  after  having  made  this  inference, 
they  may  presume  that  the  defendants  would 
have  paid  this  amount  to  the  plaintiff  for  the 
use  of  his  improvement. 

Thus  the  possible  advantage  or  gain  made  by 
401*]  the  use  of  'plaintiffs'  improvement  on 
their  machines,  is  mside  the  measure  of  his  loss. 
If  the  plaintiffs,  unable  to  furnish  any  other 
data  for  a  calculation,  had  proved  that  the  de- 
fendants had  made  a  certain  amount  of  money 
by  putting  out  the  fires  in  New  York,  which  the 
plaintiffs  would  otherwise  have  made  by  use  of 
their  invention,  he  might  with  some  reason  con- 
tend that  this  was  a  proper  measure. 

But  if  he  fails  to  furnish  any  evidence  of  the 
proper  data  for  a  calculation  of  his  damage,  he 
should  not  expect  that  a  jury  should  worK  out 
a  result  for  him  by  inferences  or  presumptions 
founded  on  such  subtile  theories. 

We  tlierefore  direct  the  case  to  be  remanded 
for  a  venire  faoias  de  novo. 
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GEORGE  B.  MOREWOOD,  John  R.  Morewood, 
and  Frederidc  R.  Routh,  Af>pt9,, 

V, 

LORENZO  N.  KNEQUIST,  Owner  of  Uu  Brig 

Gothland. 

(8.  C  28  How.  491-496.) 

Charter-parties  and  contracts  of  affreightment 
are  maritime  contracts,  oognieable  in  cuimir- 
eUty — conflicting  testimony. 

New  Jersey  Steamboat  Company  t.  The  Mer- 
chants' Bank  of  Boston,  0  How.  334,  affirmed. 

Charter-parties  and  contracts  of  affreightment  are 
maritime  contracts,  within  the  true  meaning  and 
construction  of  the  Constitution  and  act  oi  Con- 
gress, and  cognizable  In  courts  of  admiralty  by 
process  either  in  rem  or  in  peraona4n. 

People's  Ferry  Co.  v.  Beers,  20  How.  401,  con- 
sidered. 

Thia,  court  will  not  reverse  a  decree  of  tbe  drcult 
court,  merely  upon  a  doubt  created  by  conflietliif 
testimony. 

Submitted  Mar,  IS,  1860.   Decided  Apr.  9, 1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  Dietriet  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  distriet 
court  of  the  United  States  for  the  aouthem  dis- 
trict of  New  York,  by  the  appellee,  against  the 
appellants,  in  personam,  to  recover  freight  stip- 
ulated for  in  a  charter-party. 

The  district  court  entered  a  decree  in  favor 
of  the  libelant.  This  decree  having  been  af- 
firmed, on  appeal,  by  the  circuit  court,  the  de- 
fendants took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Messrs,  Robert  Dodse  and  IBL  JokaeoB 
for  appellants. 

Mr,  Cbarles  Donobne  for  appellee. 

Counsel  filed  five  briefs,  in  which  the  evidence 
in  the  case  and  the  question  of  jurisdiction 
were  exhaustively  discussed.  But  as  the  ques- 
tion of  admiralty  jurisdiction  in  personam  must 
be  considered  as  having  been  conclusive^  set- 
tled, the  argument  is  not  here  given. 

Mr.  Justice  Orier  delivered  the  opinion  of 

the  court: 

The  ship  Gothland,  owned  by  Enequist^  the 
libelant,  was  chartered  by  Burt,  Myrtle,  A  Co., 
of  Batavia,  to  proceed  to  Padung,  on  the  Island 
of  Sunuitra,  there  to  receive  a  quantity  of  oof- 
fee;  to  return  thence  to  Batavia  and  complete 
her  cargo,  and  deliver  the  same  in  New  'iork, 
freight  to  be  paid  by  the  assignees  of  the 
bills  of  lading  on  delivery  of  the  cargo.  The 
^libelant's  suit  is  in  personam  against  [*403 
the  consignees  or  assignees  of  the  cargo,  for  the 
amount  of  freight  stipulated  in  the  charter- 
party. 

The  only  defense  alleged  in  the  answer  is, 
that  a  portion  of  the  merchandise  delivered  was 
not  in  good  order,  and  had  been  greatly  dam- 
aged by  sweating,  caused  by  want  of  proper 
ventilation  on  the  voyage. 

This  defense  was  fully  discussed  and  exam- 

NoTE. — To  what  places  the  furisdicHon  of  s^ 
miralty  is  confined — see  note  to  Allen  v.  Newberry, 
16  L.  ed.  U.  S.  110, 

Admiralty  jurisdiction  aa  to  matters  of  cantrect 
— see  note  to  18  C.  C  A.  347,  and  note  to  27  C  C 
A.  530. 
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ined  both  in  the  district  and  circuit  court,  and 
a  decree  was  entered  for  the  libelant  in  both. 

In  the  argument  in  this  court,  the  counsel, 
without  abandoning  the  original  defense,  have 
expended  much  learning  and  ingenuity  in  an 
attempt  to  demonstrate  that  a  court  of  admiral- 
ty in  this  country,  like  those  of  England,  haa 
no  jurisdiction  over  contracts  of  charter-party 
or  affreightment.  They  do  not  seem  to  deny 
that  these  are  maritime  contracts,  according  to 
any  correct  definition  of  the  terms,  but  rather 
require  us  to  abandon  our  whole  course  of  deci- 
sion on  this  subject,  and  return  to  the  fluctuat- 
ing decisions  of  English  common-law  judges, 
which,  it  has  been  tnily  said,  "are  founded  on 
no  uniform  principle,  and  exhibit  illiberal  jeal- 
ousy and  narrow  prejudice." 

The  errors  of  those  decisions  have  mostly 
been  corrected  by  legislation  in  the  country  ol 
their  origin;  they  have  never  been  adopted  in 
this. 

We  do  not  feel  disposed  to  be  again  drawn 
into  the  discussion  of  the  arguments  which 
counsel  have  reproduced  on  this  subject.  The 
ease  of  The  New  Jersey  Steamboat  Company  v. 
The  Merohanie'  Bank  of  Boston,  6  How.  344, 
was  twice  argued  (in  1847  and  1848)  at  very 
great  length.  The  whole  subject  was  mos)^ 
&ioroughly  investi^ted,  both  by  counsel  and 
the  court.  Everyl]Dinff  connected  with  the  his- 
tory of  courts  of  admiralty,  from  the  reign  of 
Richard  II.  to  the  present  day — everything 
which  the  industry,  learning,  and  research  of 
most  able  counsel  could  discover,  was  brought 
to  our  notice.  We  then  decided  that  charter- 
rarties  and  contracts  of  affreightment  are  "mar- 
itime contracts"  within  the  true  meaning  and 
eonstruction  of  the  Constitution  and  act  of 
404*]  'Congress  and  cognizable  in  courts  of  ad- 
miral^ by  process  either  in  rem  or  in  personam. 

Lord  Tenterden  admits  that,  by  the  maritime 
law,  "the  ship  is  bound  to  the  merchandise  and 
the  merchanaise  to  the  ship;  and  it  is  a  neces- 
sary consequence  that  the  contract  is  as  much 
a  maritime  contract  as  a  bottomry  or  responden- 
tia bond,  or  mariners'  wages."  See  Abbott  on 
Shipping.  But  in  England  they  cannot  have 
the  benefit  of  this  lien  or  privilege,  because 
oourts  of  common  law  cannot  enforce  a  lien  in 
rem,  and  will  not  permit  the  court  of  admiralty 
to  do  it.  Our  district  courts  had  exercised  this 
jurisdiction  without  question  till  the  case  just 
mentioned  came  before  this  court.  Since  that 
time  no  objection  has  been  raised  in  this  court 
to  the  jurisdiction  of  courts  of  admiralty  over 
contracts  of  affreightment.  See  Rich  v.  Lam- 
hert,  12  How.  347,  etc.,  etc. 

The  numerous  briefs  of  argument  filed  in  this 
case  contain  nothing  which  was  not  brought  to 
our  notice  in  the  former  discussions  of  this  sub- 
ject, except  some  remarks  on  the  case  of  The 
People's  Ferry  Co.  v.  Beers,  20  How.  401.  It 
has  been  contended  that  this  case  has  estab- 
lished the  doctrine  that  the  jurisdiction  of  our 
courts  of  admiralty  under  the  Ccmstitution 
should  be  restrained  to  that  which  they  were 

S^rmitted  to  exercise  in  the  colonies  before  the 
evolution.  The  court  decided  in  that  case 
that  a  contract  to  build  a  ship  is  not  a  maritime 
contract:  and  thonirh,  in  countries  governed  by 
the  civil  law^  courts  of  admiralty  may  have 
taken  jurisdiction  .of  such  contracts,  yet  that 
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in  this  country  they  are  purely  local,  and  gov- 
erned by  state  laws,  and  should  be  enforced-  by 
their  own  tribunals.  As  a  cumulative  argu- 
ment, it  was  stated  that  the  act  of  Congress  of 
1789  was  not  intended  to  conflict  with  the  rights 
of  the  state  tribunals  to  enforce  contracts  gov- 
erned by  their  own  laws,  and  not  strictly  of  a 
maritime  nature;  that  such  contracts  were  thus 
considered  at  the  time  the  Constitution  was 
formed,  and  had  never  been  previously  cogniza- 
ble in  courts  of  admiralty  as  within  the  cate- 
gory of  maritime  contracts;  and  that  the  con- 
test of  jurisdiction  in  that  case  "was  not  so 
much  between  rival  tribimals  as  between  dis- 
tinct sovereignties  claiming  to  exercise  power 
over  contra^s,  property  'and  personal  '495 
franchises."  The  arguments  used  in  stating 
the  opinion  of  the  court  must  be  referred  to  the 
subject  before  it,  and  construed  in  conneotion 
witn  the  question  to  be  decided.  They  had  no 
reference  whatever  to  any  former  decisions  of 
this  court  on  the  question  now  (it  is  hoped  for 
the  last  time)  mooted  before  us. 

There  is  much  testimony  in  the  record  of  this 
case,  on  the  issue  made  by  the  answer,  with  the 
usual  discrepancy  and  contradiction  in  matters 
of  opinion.  The  question  whether  the  cargo 
was  injured  through  the  negligence  and  fault  of 
the  master,  or  whether  the  damage  to  it  was 
caused  by  the  innate  vice  of  the  cargo  and  its 
necessary  exposure  on  the  voyage,  was  a  very 
complex  one,  depending  wholly  on  the  opinion 
of  experts.  Where  witnesses  of  proper  skill  and 
experience  have  formed  their  judgment  from  a 
personal  examination  of  the  subject  of  the  con- 
troversy, their  opinions  are  generallv  more 
worthy  of  confldence  than  those  elicited  by  hy- 
pothetical questions,  which  may  or  may  not 
state  all  the  accidents  and  circumstances  neces- 
sary to  form  a  correct  conclusion. 

The  decision  of  this  case  by  the  district  and 
circuit  courts  is  supported  by  the  testimony  of 
numerous  witnesses,  who  had  both  the  capacity 
and  experience  to  judge,  and  had  examined  the 
subject  of  the  controversy.  We  see  no  reason 
to  dispute  the  correctness  of  their  judgment,  or 
to  enter  into  a  particular  examination  of  the 
conflicting  testimony  in  order  to  vindicate  the 
correctness  of  our  own.  We  have  frequently 
said  that  appellants  should  not  expect  this 
court  to  reverse  a  decree  of  the  circuit  court 
merely  upon  a  doubt  created  by  conflicting  tes- 
timony. 

The  judgment  of  the  Circuit  Court  is  of- 
firmed,  with  easts. 


•ANSON,  BANGS,    A    CO.,    Compts.  and  [•! 

Appts., 

THE  BLUE  RIDGE  RAILROAD  COMPANY. 

(See  8.  C.  28  How.  1,  2.) 

Motion  to  dismiss  for  icant  of  bond — time  given 

to  file  bond. 

TTpon  a  motion  to  dismiss  the  appeal,  upon  the 
Rrounds  that  no  appeal  bond  was  Rrfven  at  tne  time 
of  ^antln^  the  appeal,  either  as  a  security  for 
costs  or  supersedeas  of  execution,  the  court  gave 
appellant  sixty  days  to  irive  the  bond,  and  (lie  It 
with  th<»  clerk,  upon  complying  with  which  order, 
the  motion  to  be  dismissed ;  otherwise,  grank^. 
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Supreme  Coubt  or  the  United  States. 


DEa  Term, 


Argued  Mar.  2S,  1860.    Decided  Apr,  16,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Geor- 
gia. 

The  case  is  stated  by  the  court. 
On  motion  to  dismiss. 

Messrs.  Reverdy    Jobnsoiiy    R.    ToomlMy 
and  T.  R.  R.  Cobb  for  appellants. 
Mr.  P.  Phillips  for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion  to  dismiss  the  appeal,  on 
the  part  of  the  appellee,  upon  the  CTound  that 
*Z]  no  appeal  bond  was  given  at  tne  *time  of 
granting  the  appeal,  as  required  by  the  statute, 
either  as  a  security  for  costs,  or  supersedeas  of 
execution.  1  Stat,  at  L.  pp.  84,  85,  S8  22,  23, 
p.  404. 

It  is  admitted  that  no  b<md  was  given,  but  the 
counsel  resisting  the  motion  proposes  to  give 
one  for  the  costs,  and  thus  prevent  the  dis- 
missal, if  consistent  with  the  practice  of  the 
court.  The  practice  has  been  allowed  in  several 
cases,  as  will  be  seen  by  reference  to  10  Wheat. 
311;  16  How.  148,  and  9  Wheat.  556.  In  the 
last  case,  time  was  granted  within  which  to  give 
the  bond^  or  the  case  be  dismissed.  The  bond 
may  be  taken  and  approved  before  any  judge  or 
justice  authorized  to  allow  the  appeal  or  writ  of 
error. 

Let  the  appellant  have  sixty  aays  to  give  the 
hond,  and  file  it  with  the  clerk,  upon  complying 
tcith  which  order  the  motion  he  dismissed;  oth- 
erwise, granted. 


SIMEON  BENJAMIN,  Plff.  in  Err., 

V. 

OLIVER  B.  HILLARD  and  Moses  C.  Mordeeai. 
(See  S.  C.  28  How.  149-107.) 

Emtent  of  obligation  of  surety — when  surety  dis- 
charged by  change  of  contract  with  principal 
— when  not — settlement,  effect  of — damages, 
measure  of — question  for  jury — notioe  to  de- 
fendant. 

The  general  nile  is  to  attribute  to  the  obligation 
of  a  surety  the  same  extent  as  that  of  the  princi- 
pal. 

If  the  terms  of  his  engsfi^ement  are  ^neral  and 
mirestricted  and  embrace  the  entire  subject,  his 
liability  will  be  measured  by  that  of  the  principal, 
and  embrace  the  same  accessories  and  conse* 
quences. 

The  mere  prolongation  of  the  term  of  payment 
of  the  principal  debtor,  or  of  the  time  for  the  per- 
formance of  his  duty,  will  not  discharge  a  surety 
or  guarantor. 

There  must  be  another  contract  substituted  for 
the  original  contract,  or  some  alteration  in  a  point 
so  material  as  In  effect  to  make  a  new  contract, 
without  the  surety's  consent,  to  produce  that  re- 
sult. 

But  when  the  essential  features  of  the  contract 
and  its  oblects  are  preserred,  and  the  parties,  with- 
out objection  from  the  surety  and  without  any  l(^gal 
constraint  on  themselves,  mutually  accommodate 
each  other,  so  as  better  to  arrive  at  their  end,  there 
is  no  ground  for  the  surety  to  complain. 

Where  a  settlement  between  the  parties  did  not 
embrace  the  subject  to  which  the  warranty  applied, 
nor  contain  any  release  or  extinguishment  of  the 
covenants  concerning  it,  the  guarantor  connot  plead 
It  in  bar. 

NOTR. — Discharge  and  rifjhta  of  surety — see  notes 
to  35  L.  ed.  U.  8.  486 ;  35  L.  ed.  U.  S.  679 ;  52  C. 
C.  A.  427. 
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All  questions  of  damages  are.  strictly  speaking, 
for  the  Jnry ;  but  there  are  certain  estabushed  rules, 
according  to  which  they  ought  to  And. 

The  amount  that  would  have  been  received.  If 
the  contract  had  been  kept,  is  the  measure  of  dam- 
ages. 

Introduction  of  the  notice  to  ths  defendant,  of 
the  defects  In  the  work,  was  proper. 

Argued  Mar.  21,  1860.    Decided  Apr.  16,  1860. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Southern  District  of  New 
York. 

This  was  an  action  on  the  ease  brought  in 
the  court  below,  by  the  defendants  in  error, 
against  the  plaintiff  in  error,  as  guarantor  of 
the  performance  of  a  certain  contract,  to  re- 
cover damages  resulting  from  an  alleged  fail- 
ure to  perform  said  contract. 

The  trial  in  the  court  below  resulted  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiffs,  for 
$6,000  and  $1,869.15  costs;  whereupon  the  de- 
fendant sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Charles  Traej  and  WilUjun  C«r- 
tis  Nojes,  for  plaintiffs  in  error: 

1.  The  court  erred  in  the  oonstniction  of  the 
defendant's  agreement. 

It  was  the  contract  of  a  surety  whioh  is  to  be 
taken  strictissimi  juris,  and  is  not  to  be  en- 
larged by  a  liberal  or  loose  interpretatioo. 

Leggeit  v.  Humphreys,  62  U.  S.  (21  How.) 
66-76;  Miller  v.  Stewart,  0  Wheat.  681,  703; 
Wright  v.  Johnson,  8  Wend.  512,  516. 

The  motive  and  design  of  the  writing  was, 
to  protect  the  plaintiffs  against  the  loss  of  the 
money  they  were  to  advance.  It,  therefore, 
guarantied  a  performance  of  the  contract  by  the 
delivery  of  the  articles,  and  that  if  they  were 
not  delivered,  the  money  should  be  refunded 
with  interest. 

There  is  nothing  in  the  surety'i  agreement 
which  binds  him  to  answer  for  the  breach  of 
any  warranty  which  the  principals  have  con- 
tracted to  make.  The  sealed  agreement  binds 
the  manufacturers  to  warrant  the  engine  capa- 
ble of  driving  six  run  of  stones,  but  the  guar- 
anty has  no  connection  with  such  a  prosp^ive 
warranty.  The  surety's  obligation  must  be  and 
is  definite;  he  is  liable  at  once  or  nev^r;  the 
articles  are  delivered  or  they  are  not;  if  de- 
livered, he  is  clear;  if  not  delivered,  he  is  at 
once  liable  to  refund  the  nMmey  advanced,  but 
nothing  else. 

The  essential  idea  of  having  money  refunded 
in  gross,  apparent  on  the  face  of  the  paper, 
shows  that  it  was  a  total  nonperformance  alone 
which  would  charge  the  surety,  and  the  mention 
of  that  sum  necessarily  excludes  all  other  lia- 
bility. 

The  surety  cannot  be  supposed  to  have  in- 
tended to  assume  an  indefinite  liability  for  ul- 
timate defects  in  articles  accepted  and  used  hj 
the  plaintiff,  and  as  to  which  tne  defendant  wif 
wholly  ignorant. 

2.  The  undertaking  of  the  defendant  was  sat- 
isfied by  the  performance  of  Hopkins  ft  Leadi's 
contract. 

Tile  n^ceipt  which  went  forth  from  the  plain- 
tiffs was  justly  relied  upon  by  the  defendant 
as  a  full  discharge  of  the  contract;  and  he  acted 
upon  it  in  relinquishing  valuable  securities 
which  he  held  for  his  indemnity.    The  plain- 
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tiffs  ure,  tlieretore,  eBtopped  from  denying  the  iHsessment   of  dttntigM  for   ffttlnre  to  ddiver 

pctformaiiw  ao  evident  by  their  receipt.  auch  articles,  tlut  price  miut  be  talcen  aa  th* 

Broom  Com.  L.  841,  842,  SI  L.  L.  0.  S.  test  of  value. 

The  plaintiffs    treated    this   settlement  with  Whatever  mla  of  damages  might  be  applied, 

Hoplcins  &  Leach  as  ■  detenni nation  ol  the  snre-  this  element  of  the  price  of  an  engiae  of  the 

tvsliip.     Thus,  on  December  27,  1B48,  beiu^  nine  specific  dimensions  and  sufficient  to  drive  sis 

^ya  after  the  settlement,  they  gave  notice  to  run  of  stones,  was  an  essential  consideration, 

Hopkins  &  Leach  of  the  failure  of  the  engine,  nnd  the  instruction  asked  for  should  have  been 

But  they  never  gave  any  notice  to  the  defend-  jranted. 

ant  till  the  laet  of  May,  1840.  Cary  v.  Orunian,  4  Hill,  625. 

3.  The  defendant's  obligations  as  surety  were  6.  The  court  erred  in  admitting  the  paper 
discharged  by  the  seta  and  agreements  of  the  called  a  survey. 

plaintiffs  and  Hopkins  &  I«ach.  This  paper  was  an  unawoTo  statement,  made 

The  new  agreement,  to  which  the  defendant  sn  par(#,  and  contained  allegationa  of  partion- 

waa  not  a  party,  gave  till  the  third  rise  of  wa-  lar  facts,  and  also  expressions  of  opiuiona  of 

tar  in  October  to  complete  the  delivery.     Such  the  persons  signing  it. 

new  agreement  was  made  upon  a  good  consid-  lietara.  O.  C.  and  Ii.  W.  Goddard,  for  d«- 

«r>tion,  and  was  valid  and  binding.     It  made  fendanta  in  error: 

a  permanent  and  material  change  in  the  eon-  First.  The  first  exception  in  the  ease  was  a* 

tract.  to  the  admission  of  this  survey. 

Whether  the  change  was  for  the  benefit  of  the  It  was  competent  evidence  to  show  that  no- 
one  party  or  the  other,  or  both,  it  was,  in  either  tiee  and  information  were  sent  to  defendant; 
oase,  a  change  of  the  contract  and  discharged  and  in  this  ligtit  onl^  waa  it  put  in  evidence, 
the  surety.  It  being  proper  evidence  for  one  purpose,  and 

lfill«r  V.  Stewart,  9  Wheat.  SSI,  703;  Burge,  the  exception  being  general  to  its  entire  exoln- 

Surety,  203-20(1;   Pit.  Pr.  t  Sur.  208;  Theob.  sion,  it  is  not  welftalcen. 

Fr.  t  Sur.  164;  Par.  Merc.  L.  87;  Brigham  r  Oamden  v.  Dornntu,  3  Bow.  SIS. 

Wentioortli,   11  Cush.   123;  Diofeerson  v.  Com-  It  was,  however,  admissible  for  all  purposes, 

attMionm-i,  6  Ind.   128;    Bunt    v.    Smith,    17  as  the  defendant  bad  already  introdnoM  evi- 

Wend.  179,  180;  Walrath  v.  Thompton,  B  Hill,  denco  as  to  its  contents,  as  hod  the  plaintiff 

540;   2   N.   Y.   IBS;   UcWilliam*  v.   tfoson,   6  also,  withont  objection. 

Duer,  276;  Bang*  v.  Strong,  7  Hill,  250;  jSant-  Second.  The  next  exception  is  to  the  refusal 

Nel  V.  Bomarth,  3  Her.  2TS.  to  nonsuit.     This  cannot  be  done  against  the 

The  fact  that  the  time  of  performance  orig'  will  of  the  plaintiff, 

inally  contracted  for  bad  already  arrived,  and  Elmore  v.  Orymes,  1    Pet.    400;    DeWolf  t. 

Hopkins  i  Leach  might  be  deemed  in  default  of  Rabaud,  1  Pet.  476;  Crane  t.  Vorm'  Leute,  C 

performance,  makes  no  difference  in  the  appli'  Pet.  698. 

eation   of  the  rule.     Plaintiffs  chose  to  waive  Third.  The  remaining  exceptions  are  to  the 

the  default  and  make  a  new  contract.     If  the  charge. 

tlaintiffs  had  insisted  on  the  default,  then  Hop-  The   construction   given   to  Qia  guaranty   ia 

ins  A  Leach  would  have  kept  the  engine  and  correct, 

the  defendant  would  have  been  liable  only  for  The  last  clause  of  the  contract  with  Hopkins 

rhe  advances  previously  made,  being  then  only  ft  Leach  ia  that  they  would  give  security  for 

about  W,000,  and  he  would  have  been  more  se-  the  money  and  for  Oie  fulfilment  of  this  oon- 

cnre  of  indemnity  by  reason  of  the  engine,  so  tract.     And  then,  on  the  same   paper,  foHowa 

far  as  built,  being  still  the  property  of  Hopkins  the  guaranty,  by  which  the  defendant  guaran- 

ft  Leach.  ties  the  perAirniance  of  the  within  contract  on 

It  is  material  to  the  risk  or  safety  of  the  the  part  of  Hopicini  ft  Leach;  and  also  agree* 

surety  that  the  advances  be  made  as  specified  in  to  refund  the  money  paid   on    it,    if    not  per- 

the  contract  to  whicn  he  is  surety.  formed. 

An  advance  made  before  the  tirae  it  should  xhe  charge  of  the  court  on  the  alleged  en- 
be  made  or  after  it,  or  in  a  different  kind  ot  largement  of  the  tirae  for  completing  the  oon- 
medium.  Is  equally  a  departure  from  the  con-  tract  was  correct, 
ditions  of  the  BUretyship.  gueh  ^n  aoquiesccnoe  in  delay  on  the  part  ol 

^^i-  ^-  ^J?'"^-  '"*'  *  ^^'i-  ^"^  o'o?  *!"  Hopkins  4  iTach  as  was  testifirf  to,  would  not. 

«y,  1  Stark  192 !  S™™»« '■  f  «"*'y.  \  Stark.  ^  ^^        f  ,^„   discharge  the  defendant ;  but 

t?!'  ?;r7  ^-  J■^^■^^.^k  ^V,,^  jfll    B^r  ^   ""'t^rial   alteration   of  the  contract  by  tb« 

8(9;  10  L«w  J.  N.  S.  Ch.  3fl5;  B  Jur.  164;  eon- ji.. u   j: i i.!_ 

ii-  V.  Cox.  6  Beav.  110-113;  Wolroth  v.  Tftomp-  "'r"**,.""^,^    .T     T  «  ^,"„  fl,.  „„-.,   ,.* 

.on.  2  N.  Y.  185 ;  B.  C.  a  Hill,  S40  -.F.AM.  Bank  „.?": „VT,ii  hi  ^r^^r.^      tZ^w%.^ 

of  Michigan  v.  Ewn.,  4  Barb.  487;  Oolwr*  v.  ""  ""t  fl"_f  by  the  contract.     Tney  "ey=  to 

London  Dock  Oo.  2  KeU,  «38 ;  T  I-w  J.  N.  S.  Ch.  "*  P»^  "P  '"*'«"  **«  foundations  are  flmahed 

M;  2  Jur.  62;  Burge,  Surety,  117,  118;  Wright  ''^^  ""^J"  '•"■, ^.''^  reception  of  the  machineir, 

T.  Johnam,  8  Wend.  612 ;   Bunt  v.  Smith,   17  "f  which  Hopkina  ft  Leach    were   to    have  ten 

Wend.  179;  Fell,  Guar.  206.  et  teq.  2d' Am.  ed.  ''"y*'  notice.     There  waa  no  change  in  this. 

4.  The  court  erred  in  refusing  to  charge  the  An  agreement  with  the  principal  for  deUy 
jury,  as  requested  by  the  defendant's  counsel,  I'oea  not  discharge  the  surety,  unless  it  is  on« 
In  relation  to  the  rule  of  damages.  which  the  principal  can  enforce;  one  which  is 

The  engine,  boilers,  and  appurtenances  there-  VHlid  in  law,  and  made  on  suBleient  coiuidert- 

of  had  a  definite  price  fixed  by  the  contract,  viz.,  tion. 

^,150.     The  parties  had  set  this  aa  the  value  IfoLemoro  v.  PoweU,   12  Wheat.  684;    v%taM 

«f  such  articles,  properly  made  and  fully  an-  v.  Jones,  10  Paige,  79. 

•wering  to  the  terms  of  the  contract    In  ur  The  contract  woa  under  seal,  and  eouid  not 
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be  yaried  by  parol  so  as  to  be  obligatory  on  the 
parties  to  it. 

Davey  v.  Prendergcus,  5  Bam.  &  Aid.  187; 
Gahn  v.  Niemoetoicx  Ewra.  11  Wend.  312. 

The  account  and  statement  was  no  discharge 
of  Hopkins  &  Leach  on  their  contract. 

The  engine  had  not  been  tried  in  connection 
with  the  mill ;  and  of  course  it  could  not  be  de- 
termined whether  it  would  drive  the  mill,  with 
six  or  any  run  of  stones,  and  whether  chat  part 
of  the  contract  had  been  performed. 

If  the  defendant's  guaranty  of  the  "perform- 
once  of  the  contract"  extended  to  the  quantity 
and  siufficiency  of  the  work  when  dcme,  then  he 
had  no  right  to  assimie,  if  he  did,  that  his  iia- 
hility  thereon  ceased  when  the  last  payment 
was  made  to  Hopkins  ft  Leach;  for  that  pay- 
ment might,  and  in  fact  did,  become  due  before 
the  mill  was  complete  and  before  the  engine 
could  be  tried. 

There  was  nothing  in  the  memorandum  of 
settlement  to  mislead  him. 

Whether  the  contract  was  performed  or  ful- 
filled in  the  sense  of  the  contract  and  as  j^uar- 
antied,  could  only  be  ascertained  at  Wilkes- 
barre.  And  the  defendant  was  bound  to  ascer- 
tain, before  he  could  act  on  such  assumption  to 
the  prejudice  of  the  plaintiffs. 

The  guaranty  was  coextensive  with  the  obli- 
gations of  the  contract. 

Nonperformance  by  Hopkins  ft  Leach  was 
what  the  guaranty  looked  to— was  what  it  was 
required  for,  and  what  it  was  given  to  provide 
for.  By  the  contract,  the  plaintiffs  were  enti- 
tled to  security  for  the  money  and  for  the  ful- 
filment of  the  contract. 

The  guaranty,  to  meet  this,  follows  its  terms, 
and  secures  the  performance,  and  the  return  of 
the  money  if  not  performed. 

What  amount  of  mon^  or  what  damages  the 
plaintiffs  were  entitled  to  recover,  depended  on 
the  evidence  as  to  nonperformance;  which  was 
fairly  submitted  to  the  lury  under  instructions, 
whidi  were  not  excepted  to. 

In  respect  to  the  amount  of  recovery  or  the 
rule  of  damages,  the  court  charged  that  if  the 
jury  found  the  engines,  etc,  were  insufficient 
to  drive  six  nm  of  stones,  the  dama^ees  should 
be  such  sum  as  would  supply  the  deficiency. 

The  cause  was  tried  in  1856.  The  plaintiffs 
were  then  out  of  pocket  in  money  paid  to  Hop- 
kins ft  Leach,  over  $8,000,  including  interest, 
with  little  or  no  benefit  from  it.  Besides  which, 
they  had  "expended  large  sums  of  money  to 
put  the  engines,  etc.,  in  a  condition  to  run/' 
and  then  the  engine  would  not  do  the  work  re- 
quired by  the  contract. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

In  September,  1847,  Hillard  ft  Mordecai  em- 
ployed the  firm  of  Hopkins  ft  Leach  to  make 
at  Elmira,  in  New  York,  and  deliver  to  them 
at  Wilkesbanre,  Pennsylvania,  a  steam  engine, 
and  apparatus  necessary  to  put  the  same  in 
complete  operation,  of  the  best  materials  and  in 
the  most  substantial  and  workmanlike  manner, 
according  to  specifications,  and  warranted  to  be 
of  sufficient  capacity  and  strength  to  drive  six 
run  of  stones,  and  the  gearing  and  machinery 
necessary  for  fiouring  and  gristing  purposes. 
Also,  to  make  and  deliver  the  cast  iron,  wrought 
iron,  steely  and  composition  work  for  driving 
620 


six  run  of  stones,  and  the  machinery  attached, 
of  the  best  materials  and  workmanship.  These 
they  were  to  erect  and  put  up  on  a  foundation 
prepared  by  Hillard  ft  mordecai,  who  were  to 
afford  the  proper  aid  for  that  purpose.  The 
machinery  was  to  be  completed  and  delivered 
at  Wilkesbarre  upon  the  first  safe  and  naviga- 
ble rise  in  the  water  of  the  river  (Chemung)  in 
the  ensuing  sprixig;  and  Hopkins  ft  Leach  were 
to  give  a  responsible  individual  for  security  for 
the  money  jpaid  on  the  contract,  and  for  its 
fulfilment,  Hillard  ft  Moraecai  agreed  to  pay 
$2,000  the  first  of  December,  1847;  $2,000  the 
first  of  February,  1848 ;  and  the  remainder  upon 
the  completion  of  the  work,  for  which  payments 
they  were  to  be  allowed  interest,  ^fore  the 
first  payment,  the  defendant  subscribed  an 
agreement,  indorsed  on  the  contract,  as  follows : 
"For  value  received,  I  hereby  guarantee  the  per- 
formance of  the  within  contract  on  the  part  of 
Hopkins  ft  Leach;  and  in  case  of  nonperform- 
ance thereof,  *to  refund  to  Messrs.  Hil-  [*163 
lard  ft  Mordecai  all  sums  of  money  th^  may 
pay  or  advance  thereon,  with  interest  from  the 
time  the  same  is  paid."  This  suit  was  brought 
on  this  guaranty  by  Hillard  ft  Mordecai  for  the 
insufficiency  of  the  work  done  by  Hopkins  ft 
Leach.  On  the  trial  they  adduced  testimony  to 
show  that  the  engine  and  apparatus  set  up  by 
Hopkins  ft  Leach  were  not  of  the  best  material, 
nor  of  substantial  and  workmanlike  construc- 
tion, and  had  not  strength  to  drive  six  run  of 
stones,  and  in  improving  them  they  had  sus- 
tained expense  and  loss;  that  from  the  middle 
of  December,  1847,  till  December,  1848,  the 
time  when  the  work  was  fijodshed,  they  had  ad- 
vanced $5,600,  and  that  only  a  trifiing  balance 
existed  at  that  date,  which  was  paid  l^fore  the 
work  had  been  tested  by  use;  that  afterwards, 
and  in  that  month,  defects  were  discovered,  of 
which  Hopkins  ft  Leach  had  notice.  In  conse- 
quence of  which,  they  made  efforts  to  improve 
their  work;  but  in  June,  1849,  the  plaintiffs 
procured  an  examination  to  be  made  by  three 
machinists  and  engineers,  whose  report  upon 
the  imperfection  of  the  machinery  was  com- 
municated to  Hopkins  ft  Leach  and  to  the  de- 
fendant, and  who  were  required  to  amend  their 
work.  This  notice  and  report  were  read  to  the 
jury,  the  defendant  excepting  to  theLr  compe- 
tency. The  defendant,  after  the  case  of  the 
plaintiff  was  submitted  to  the  jury,  insisted  to 
the  court  that  his  contract  was  merely  a  guar- 
anty, either  of  the  performance  of  the  agreement 
bv  Hopkins  ft  Leach  bv  the  delivery  of  the  ma- 
chinery, or  the  refunding  of  the  moneys  that 
might  be  paid  before  that  event;  and  that  the 
advances  of  the  plaintiffs,  bein?  ip.  drafts  or 
notes,  and  not  within  the  time  limited  by  the 
contract,  the  defendant  was  not  liable  at  all,  or 
if  liable,  only  to  the  extent  of  the  payment  of 
$4,000,  until  they  had  fully  performed  their 
contract;  and  the  plaintiffs  havinff  fully  paid 
off  Hopkins  ft  Leacn,  and  reoeiptsbeinff  given, 
the  defendant  had  a  right  to  oonaiderhu  guar- 
anty as  at  an  end. 

The  court  overruled  a  motion  to  nonsuit  the 
plaintiff,  and  instructed  the  iury  that  the  de- 
fendant was  responsible  on  hia  contract,  not 
only  for  the  nonpayment  of  the  mon^  advance 
to  Hopkins  ft  Lesich  in  case  they  failed  to  make 
and  deliver  *the  engine  and  machinery,  [*164 
but  also  for  the  full  and  faithful  performancs 
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of  all  of  the  agreement  of  Hopkins  ft  Leaeh. 
The  general  rule  is  to  attribute  to  the  obli^ni- 
tion  of  a  luretv  the  same  extent  as  that  of  tne 
principal.  Unless  from  the  terms  of  the  con- 
tract an  intention  appears  to  reduce  his  liabil- 
ity within  more  narrow  boimds  a  restriction 
will  not  be  imposed  by  construction  contrary  lo 
the  nature  of  the  engagement.  If  the  terms  of 
his  engagement  are  general  and  imrestricted, 
and  embrace  the  entire  subject  {omnem  caua- 
afn)y  his  liability  will  be  measured  by  that  of 
the  principal  and  embrace  the  same  accessories 
and  consequences  {oannexorum  et  dependen- 
Hum),  It  will  be  presumed  that  he  had  in 
view  the  guaranty  of  the  obligations  his  princi- 
pal had  assumed.  Poth.  on  Ob.  404 ;  3  M.  &  S. 
502;  Boyd  v.  Moyle,  2  C.  B.  644. 

In  the  case  before  us,  the  contract  of  the  sure- 
ty is  not  in  the  alternative,  but  consists  of  two 
terms:  one,  that  the  principals  shall  perform 
their  engagement,  not  merely  bv  their  delivery 
of  some  machinery,  but  of  such  machinery  as 
the  contract  includes;  the  other,  that  if  tnere 
be  a  nonperformance,  whether  excusable  or  not. 
the  money  advanced  on  the  contract  shall  be  se- 
cured to  the  plaintiffs  to  the  extent  for  which 
their  principals  are  liable. 

The  defendant,  to  sustain  his  defense  that  the 
plaintiffs  had  varied  their  agreement  with  Hop- 
kins ft  Leach,  adduced  testimony  to  the  effect 
that  the  latter  had  informed  them  of  their  ina- 
bility to  complete  the  work  "by  the  first  safe 
and  navigable  rise  in  the  river,'*  and  that  they 
assented  to  the  delay  proposed  by  them  till  an- 
other rise;  that  a  portion  of  the  work  was  sent 
in  April,  and  a  portion  in  June,  and  a  portion  in 
October,  and  that  the  plaintiffs  were  not  ready 
to  receive  it  until  October,  and  it  was  not  erect- 
ed until  December,  1848,  at  which  time  a  settle- 
ment took  place,  and  the  plaintiffs  paid  the 
small  balance  then  due. 

The  circuit  court  instructed  the  jury  that  the 
waiver  by  the  plaintiffs  of  the  punctual  deliv- 
ery of  the  engine  and  machinery  did  not  consti- 
tute such  a  change  in  the  contract  as  to  dis- 
charge the  guarantor.  That  a  mutual  lUtera- 
tion  of  the  contract  by  the  principal  parties 
165^]  would  operate  to  discharge  the  *aefeiid- 
ant  as  a  guarantor;  but  an  acquiescence  on  the 
part  of  the  plaintiffs  in  a  longer  time  than  was 
spedfled  in  the  contract  for  fulfilment,  espe- 
cially as  the  time  of  fulfilment  was  somewhat 
indefinite,  would  not,  as  matter  of  law,  operate 
to  discharge  the  defendant;  and  the  court  de- 
clined to  diarge  the  jury  "that  if  they  believed 
that  the  performance  of  the  contract  was  essen- 
tially altered  or  varied,  or  the  time  of  the  de- 
livery of  the  machinery  at  Wilkesbarre  extend- 
ed upon  good  consideration,  without  the  knowl- 
edge or  consent  of  the  defendant,  the  plaintiffs 
were  not  entitled  to  recover." 

The  agreement  of  Hopkins  ft  Leaeh  comprised 
the  manufacture  of  complicated  machinery  of 
distinct  parts  and  different  degrees  of  import- 
ance, ana  these  were  to  be  transported  to  a  dis- 
tance, there  to  be  set  up  in  connection  with 
other  workf)  about  which  other  persons  were 
employed.  That  such  a  contract  should  not  be 
fulfilled  to  the  letter  by  either  party  is  not  a 
matter  of  surprise.  The  covenants  are  inde- 
pendent; and  there  is  nothing  that  indicates 
that  a  failure  on  either  part  to  perform  one  of 
these  covenants  would  authorize  its  dissolution, 
23  How. 


or  that  the  breach  oould  not  be  compensated  in 
damages. 

The  evidence  does  not  allow  us  to  conclude 
that  there  was  any  intention  to  change  the  ob- 
ject or  the  means  essential  to  attain  the  object 
of  the  original  agreement.  In  its  execution, 
there  were  departures  from  its  stipulations; 
but  these  seem  to  have  been  made  on  grounds  of 
mutual  convenience,  and  did  not  increase  the 
risk  to  the  surety.  He  was  fully  indemnified 
by  his  principals  until  after  the  settlement  be- 
tween the  plaintiffs  and  Hopkins  ft  JL«ach. 

It  is  clear  that  the  mere  prolongation  of  the 
term  of  payment  of  the  principal  debtor,  or  of 
the  time  of  the  performance  of  his  duty,  will 
not  discharge  a  surety  or  guarantor.  There 
must  be  another  contract  substituted  for  the 
original  contract,  or  some  alteration  in  a  point 
so  material  as,  in  effect,  to  make  a  new  contract, 
without  the  surety's  consent  to  produce  that  re- 
sult. But  when  the  essential  features  of  the 
contract  and  its  objects  are  preserved,  and  the 
parties,  without  objection  from  the  surety,  and 
without  any  legal  constraint  on  themselves,  mu- 
tually accommodate  each  other,  so  as  better  to 
^'arrive  at  their  end,  we  can  find  no  [*166 
ground  for  the  surety  to  complain.  The  circuit 
court  presented  the  question  fairly  to  the  jury, 
and  the  exceptions  to  the  charge  cannot  be  sup- 
ported. Trop.  de  Caution,  575;  Bauhien  v. 
Stoney,  Sneer,  Ch.  (S.  C.)  508;  11  Wend.  312. 

The  defendant  adduced  testimony  to  show 
that  the  plaintiffs  accepted  the  engine  and  ma- 
chinery; that  an  account  was  stated  between 
the  plaintiffs  and  Hopkins  ft  Leach  of  the  work 
done  and  money  paid,  and  an  acknowledgment 
of  its  settlement  entered  upon  it,  and  signed  by 
the  parties;  that  Hopkins  ft  Leach  exhibited 
this  account  to  the  defendant,  and  demanded  a 
return  of  the  securities  they  had  deposited  with 
him  for  his  indemnity,  and  that  they  were 
yielded  on  the  credit  given  to  that  acknowledg- 
ment. He  requested  the  court  to  instruct  the 
jury,  that  if  they  believed  that  the  defendant, 
relying  upon  the  receipt  given  by  the  plaintiffs, 
settled  with  Hopkins  ft  Leach,  and  surrendered 
to  them  securities  he  held  to  indemnify  him 
against  the  liability  he  assumed  by  his  guaran- 
ty, and  such  surrender  and  discharge  were  made 
after  the  settlement  between  Hopkins  ft  Leaeh 
and  the  plaintiffs,  and  upon  the  faith  of  it,  the 
plaintiffs  are  bound  by  such  settlement  and  re- 
ceipt, so  far  as  the  same  relates  to  the  defeod- 
ant,  th^  having  put  it  in  the  power  of  Hop- 
kins ft  Leach  to  procure  the  surrender  of  sudi 
securities  for  the  defendant.  This  prayer  finds 
its  answer  in  the  agreement  of  Hopkins  ft  Lea4di« 
and  the  guaranty  of  the  defendant. 

The  material  of  which  the  machinery  was  to 
be  composed,  and  the  workmanship  and  (^ipaeitj 
of  the  manufacture,  were  warranted.  The  de- 
fects in  the  machinery  were  latent,  and  oould 
only  be  ascertained  by  its  use.  The  settlement 
between  the  parties  did  not  embrace  the  subject 
to  which  the  warranty  applied,  nor  contain  any 
release  or  extinguishment  of  the  covenants  con- 
cerning it.  The  cause  of  the  present  suit  is  not 
the  same  as  that  included  in  tne  stated  aecount, 
or  acknowledgment  entered  upon  it. 

The  present  suit  originates  in  the  contract 
between  Hopkins  ft  Leach  and  the  plaintiffs. 
The  former  could  not  plead  that  settlement  in 
bar  of  a  similar  suit  against  them;  and  conse- 
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167*]  quently  ♦their  guarantor  cannot.  They 
have  misconceived  the  im-port  of  that  settlem^t 
-without  the  agency  of  the  i)laintiflr8,  and  are 
not  entitled  to  charge  them  with  the  consequent 
loss* 

The  circuit  court  instructed  the  jury,  that  if 
they  found  the  engine,  boilers,  and  apparatus 
for  steam  power,  were  suflBcient  to  drive  six 
run  of  stones  suitable  for  grinding,  the  damages 
to  be  found  should  be  such  as  would  liable  the 
plaintiffs  to  supply  the  deficiency,  and  that  they 
were  not  required  to  assume  the  contract  price 
as  the  full  value  of  such  machinery. 

The  principle  thus  laid  down  coincides  with 
that  in  Alder  v.  KeigMy,  16  M.  A  W.  117.  **No 
doubt,"  say  the  court  in  that  case,  "all  questions 
of  damages  are,  strictly  spjeaking,  for  the  jury; 
and  however  clear  and  plain  may  be  the  rule  of 
law  on  which  the  damages  are  to  be  found,  the 
act  of  finding  them  is  for  them.  But  there  are 
certain  established  rules,  according  to  which 
they  ought  to  find;  and  here  is  a  clear  rule: 
that  the  amount  that  would  have  been  received, 
if  the  contract  had  been  kept,  is  the  measure  of 
damages  if  the  contract  is  broken."  This  rule 
was  reaffirmed  in  Hadley  y,'  Baxendale,  9  Exch. 
341.  The  exception  to  the  introduction  of  the 
notice  to  the  defendant  and  the  report  acoom- 
panving  it,  cannot  be  sustained.  It  was  proper 
for  'the  plaintiffs  to  notify  the  principals  and 
their  surety  of  the  defects  in  their  work,  and  to 
call  upon  them  to  amend  it.  The  report  was 
not  introduced  as  testimony  of  the  defects,  nor 
can  we  assume  that  it  was  used  for  that  pur- 
pose. ,     . 

Upon  the  whole  record,  our  conclusion  « 
there  ie  no  error,  and  the  fudgment  of  the  Oir- 
cuit  Court  ie  affirmed. 


MARTIN  VERY,  Plff.  in  Err^ 

V. 

GEORGE  C.  WATKINS. 
(See  8.  C.  28  How.  469-476.) 

Ooiweraation,  between  trustee  and  cosurety  of 
defendant,  when  i$uidmi8sihle — what  errors 
not  grounds  of  reversal — inadmissihle  paper 
— what  is  a  valid  levy — property  levied  on 
may  he  left  in  possession  of  another — when 
property  in  trustee's  possession  may  be  levied 
on — surety  ewonerated  when  principal  «— ^te- 
MOfMi,  hoto  made  of  receiver. 

A  conversation  between  witness  and  a  cosurety 
of  defendant,  defendant  not  being  present  at  the 
conversation,  is  Inadmissible  to  fix  upon  defendant 
as  cosurety  a  separate  liability  for  an  alleged 
breach  of  the  bond  by  their  prmcipal,  for  which 
they  had  made  themselves  mutually  responsible. 

Assignments  of  error,  which  are  complaints  be- 
cause the  coart  admitted  evidence  directly  perti- 
nent to  the  issues  which  had  been  made  by  the 
pleadings,  are  not  grounds  of  reversal. 

A  paper  in  the  handwriting  of  the  deceased  co- 
•nrety  of  the  defendant  was  Inadmissible  to  show 
that  the  testimony  of  the  other  witnesses  was  not 
consistent  with  an  appraisement  which  they  had 
made,  pursuant  to  an  order  of  the  court. 

If  the  officer  charged  with  the  duty  to  make  a 
levy  has  a  view  of  the  goods  and  they  are  in  his 

NOTM. — Rights  and  UahiUties  of  aureHes — see 
notes  to  12  L.  ed.  U.  8.  66;  S5  U  ed.  U.  S. 
679 ;  48  a  C  A.  222 ;  61  C.  a  A.  248. 
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power,  and  he  declares  that  he  makes  a  levy  or 
seizure  of  them  in  execution,  it  is  a  valid  levy. 

It  cannot  be  implied  that  a  levy  by  a  marshal 
was  Incomplete  because  he  left  the  proi>erty  where 
it  was  when  the  levy  was  made. 

After  a  levy  has  been  made  with  a  fl.  fa.  upon 
goods  and  chattels,  the  officer  may  confide  them  to 
another  person  for  safe  keeping. 

An  execution  is  leviable  upon  the  property  in  the 
possession  of  a  trustee  of  defendant  wnere  it  was 
allowed  by  him,  voluntarily,  to  remain. 

In  an  action  to  make  a  security  liable  for  an  al- 
leged breach  of  his  bond,  he  Is  entitled  to  have  the 
benefit  of  any  irregularity  which  his  principal  could 
have  resisted. 

Under  a  decree  authorising  one  to  demand  prop- 
erty of  a  receiver,  the  demand  should  be  made  un- 
der a  certified  copy  of  that  part  of  the  decree,  per- 
mitting the  demand  of  the  property,  and  requiring 
its  surrender,  with  a  receipt  upon  it.  either  by 
such  one  or  his  attorney,  that  the  goods  were  sur- 
rendered by  the  receiver. 

Such  a  certificate  the  court  would  have  directed 
to  be  put  on  file,  as  a  voucher  for  the  protection  of 
the  receiver  from  further  resi>on8ibilty  to  the  par- 
ties, and  as  evidence  that  its  decree  had  been  exe- 
cuted in  that  particular. 

Submitted  Mar.  2S,  1860.    Decided  Apr.    IS, 

1860. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 
Mr.  J.  Stillwell  for  plaintiff  in  error. 
Messrs.  A.  Pike  and  Geo.  C.  WatUas*  in 
person,  for  defendant  in  error. 

Mr.  Justice  Wmjue  delivered  the  opinion  of 
the  court : 

On  the  3d  of  March,  1841,  at  Little  Rock,  Ar- 
kansas, one  James  Levy  gave  his  obligation 
with  a  mortgage  for  $4,000,  with  interest,  doe 
six  years  after  date,  to  one  Darwin  Lindsley, 
who  soon  after  assigned  the  obligation  to  Mar- 
tin Very,  the  plaintiff  in  error.  Li  March« 
1843,  Levy  paid  to  Very  $2,000,  and  at  the  same 
time  executed  a  promise,  in  vnriting,  to  pay  the 
residue  of  the  debt  in  jewelry  and  other  wares, 
which  Very  agreed  to  receive  in  payment,  to  be 
selected  within  a  vear  from  thueit  time,  from 
Levy's  stock  of  goods.  Very  refused  to  perform 
the  agreement,  and  in  1848  brou^t  an  action 
on  the  original  obligation,  to  which  Levy  plead- 
ed the  agreement  bv  way  of  accord  and  satis- 
faction, with  an  oflrer  to  perform  on  his  part. 
The  supreme  court  of  Arkansas,  on  an  appeal. 
held  it  to  be,  in  equity,  •a  clear  accord  [♦471 
and  satisfaction,  upon  a  good  consideration,  be- 
cause the  creditor  bv  that  arrangement  received 
payment  of  nearly  half  of  the  d^bt  in  advaaoe, 
and  because  the  residue  was  to  be  paid  almo^ 
four  years  before  the  debt  became  aue.  In  the 
meantime.  Very  brought  a  bill  to  foreclose  the 
mortgage  in  the  circuit  court  of  the  United 
States  for  the  district  of  Arkansas,  to  which 
Levy  set  up  the  same  defense  by  wajr  of  answer. 
In  April  term,  1850,  the  court  sustained  the  de- 
fense of  Levy,  and  decided  that  Very  should  se- 
lect from  the  stock  of  goods  in  questicm  a  suffi- 
cient amount,  according  to  their  value,  on  ^Jbe 
3d  March,  1844,  to  satisfy  the  rest  of  the  debt. 
It  then  became  necessary  to  appoint  a  receiver 
in  the  cause.  John  M.  Ross  was  appointed  re- 
ceiver, and  gave  a  bond,  with  E.  Cummins  and 
(ieo.  C.  Watkins  as  securities,  in  the  penal  sum 
of  $5,000,  with  the  condition  that  he  would 
faithfully  discharge  his  duties  as  reonver,  with 
respect  to  such  g^>ds  as  might  be  brought  into 
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court,  and  that  he  would  carefully  keep  and  dis- 
pose of  them  in  conformity  with  such  order  and 
decree  as  the  court  miffht  make  in  that  suit. 

In  consequence  of  '^^ry's  refusal  to  abide  by 
his  agreement,  Levy  was  obliged  to  keep  his 
stock  of  goods  on  hand  to  tender  them  to  Very, 
according  to  the  agreement.  But  Levy  had 
other  cr^itors,  who  seized  upon  the  same  goods 
in  execution,  and  they  were  in  possession  of  the 
sheriiT  when  Ross  was  made  receiver,  and  from 
the  sheriff  he  received  them.  The  next  step 
was  an  order  from  the  district  judge,  directing 
Very  to  select  from  a  box  of  jewelry  in  the 
hands  of  the  receiver  such  an  amount,  according 
to  the  value  of  the  goods  in  March,  1843,  as 
would  be  sufficient  to  discharge  the  balance  of 
the  debt  due  to  him.  This  he  refused  to  do,  and 
then  the  clerk  of  the  supreme  court  of  Arkan- 
sas was  directed^  with  the  assistance  of  two 
skillful  nnd  disinterested  persons,  to  make  a  se- 
lection from  the  goods  for  Very. 

It  was  done.  A  report  was  made,  that  the 
value  of  the  goods  in  March,  1844,  had  been  $5,- 
777,  and  that  according  to  that  value  a  selection 
had  been  made  to  the  amount  of  $2,002.59,  to 
pay  Very*s  claim  upon  Levy,  and  that  the  goods 
had  been  set  apart  for  that  purpose,  with  an  in- 
472*]  ventory.  A  *final  decree  was  then  made, 
authorizing  Levy  to  withdraw  the  remainder  of 
the  goods  from  the  hands  of  the  receiver,  ad- 
judging also  that  Very  should  take  the  selected 
goods  in  payment  of  the  residue  still  due  upon 
the  bond  and  mortgage,  and  that  Ross,  the  re- 
ceiver, should  deliver  them  to  him  on  demand. 
Very  refused  to  abide  by  that  decree,  and  nrose- 
cuted  an  appeal  to  this  court.  Here  the  decrtre 
of  the  court  below  was  affirmed.  On  its  return, 
Very  refused  to  pay  the  costs.  Levy  had  to  pay 
them  in  order  to  get  a  mandate  from  this  court 
to  carry  its  decree  into  execution.  Under  thcbe 
circumstances,  Levy  sued  out  a  writ  of  execu- 
tion, and  directed  it  to  be  levied  on  the  goods 
belonging  to  Very,  still  in  the  hands  of  Ross. 
The  receiver  and  the  marshal  returned  it  with- 
out further  action  on  the  writ.  A  venditioni 
exponas  was  then  issued,  and  the  goods  were 
sold  by  the  marshal  for  $200,  the  full  value  of 
them  at  that  time,  in  their  then  condition. 
Three  years  and  six  months  passed,  and  then 
Very,  having  acquiesced  all  of  that  time  in  what 
had  ))een  done,  commenced  this  suit  to  recover 
from  Watkins,  as  the  security  of  Ross,  damages 
for  a  breach  of  his  bond,  alleging  that  he  had 
carelessly  kept  the  jewelry  which  had  been  in 
his  possession  as  receiver,  and  for  not  having 
surrendered  it  to  him  when  he  demanded  it, 
ae  under  the  decree  of  the  court  he  had  a  right 
to  do. 

Watkina  filed  three  pleas  to  this  action.  The 
first  is  a  detailed  narrative  of  the  proceedings 
in  the  suit  between  Very  and  Levy  to  the  ap- 
pointment of  Ross  as  receiver,  and  showing 
that,  by  Uie  decree,  Very  had  been  required  to 
receive,  in  satisfaction  of  the  debt  due  to  him 
by  Levy,  jewelry  to  the  amount  of  $2,002.59; 
and  thai  from  that  decree  they  had  appealed  to 
the  Supreme  Court  of  the  United  States,  where 
the  decree  of  the  court  below  had  been  affirmed 
with  costs.  Very  ▼.  Lery,  13  How.  345.  And 
further  stating,  that  Levy  had  paid  the  costs  of 
the  suit  in  the  Supreme  Court,  and  that  the  jew- 
elry, still  being  in  the  hands  of  Ross,  had  been 
23  How. 


levied  upon  and  sold  by  the  marshal,  and  that 
the  proceeds  of  it  were  applied  to  the  repayment 
of  Levy  of  the  costs,  which  Very  was  bound  to 
pay  by  the  decree. 

Watkins,  in  his  second  plea,  denied  that  the 
iewelry  had  •been  injured  from  the  care-  [•473 
less  keeping  of  Ross ;  and  his  third  plea  is  a  de- 
nial that  Very  had  ever  demanded'  it  from  Ross. 

Upon  the  trial  of  the  case,  the  plaintiff  ex- 
cepted to  the  ruling  of  the  court,  as  well  for  ex- 
cluding as  for  admitting  testimony. 

We  nave  examined  with  some  pains  the  plain- 
tiff's assignments  of  error,  without  finding 
cause  for  sustaining  either  of  them.  The  first 
is,  tliat  the  court  refused  to  permit  a  witness  to 
testify  to  a  conversation  between  himself  and 
Cummins,  the  cosurety  of  Watkins,  for  the  pur- 
pose of  fixing  upon  the  latter  a  liability,  in  this 
action,  to  the  plaintiff.  It  seems  that  Watkins 
was  not  present  at  that  conversation.  What- 
ever it  may  have  been,  it  was  inadmissible ;  and 
had  Cummins  been  alive,  and  had  he  been  called 
as  a  witness  to  narrate  it,  he  would  not  have 
been  a  competent  witness  to  fix  upon  his  cosure- 
ty a  separate  liability  for  an  alleged  breach  of 
the  bond  by  their  principal,  for  which  thev  had 
made  themselves  mutually  responsible.  The  ar- 
gument of  the  counsel  for  the  defendant  in  error 
is  unanswerable  upon  this  point. 

The  second,  third,  fourth,  fifth,  and  sixth  as- 
signments of  error  are  complaints  because  the 
court  admitted  evidence  directly  pertinent  to 
the  issues  which  had  been  made  by  the  plead- 
ings, and  defensive  as  to  the  imputed  negligence 
of  Ross  in  keeping  the  goods  committed  to  him 
as  receiver,  and  as  to  their  condition,  quality, 
and  value  when  they  were  turned  over  to  him 
under  the  order  of  the  court;  and  as  to  their 
condition  when  it  was  levied  upon  by  the  mar- 
shal to  pay  the  costs  of  the  Supreme  Court. 

The  seventh  assignment  of  error  was  the  re- 
fusal of  the  court  to  admit  a  paper  in  the  hand- 
writing of  Cummins,  the  deceased  cosurety  of 
the  defendant,  to  show  that  the  testimony  of 
the  other  witnesses,  Dort  and  Blirk,  was  not  con- 
sistent with  the  appraisement  which  they  had 
made,  pursuant  to  the  order  of  the  court.  It 
was  clearly  inadmissible. 

The  eighth  and  ninth  assignments  of  error  re- 
late to  the  levy  upon  the  jewelry  by  the  deputy- 
marshal  ;  and  the  court  is  asked  to  instruct  the 
jury:  "If  the  levy  was  made  without  seeing 
the  jewelry  and  taking  it  into  possession,  they 
should  'disregard  it  as  any  evidence  of  [•474 
any  levy :  as,  in  law,  a  levy  upon  personal  prop- 
erty— which  jewelry  is — cannot  be  made  with- 
out having  a  sight  of  it,  and  taking  possession 
thereof." 

The  court  refused  the  instruction  as  asked; 
but  said  to  the  jury,  that  to  make  a  valid  levy 
on  goods  and  chattels  on  a  writ  of  fi.  fa.,  if  the 
officer  charged  with  the  duty  has  a  view  of  them, 
and  they  are  in  his  power,  and  he  declares  ibnt 
he  makes  a  levy  or  seizure  of  them  in  execution, 
such  is  a  valid  levy,  without  taking  them  into 
his  possession. 

The  objection  to  this  instruction  seems  to  be, 
that  there  had  been  an  insufficient  seizure,  be- 
cause the  officer  did  not  take  manual  possession 
of  the  box  containing  the  jewelry,  but  left  it  in 
the  keeping  of  Ross,  who  had  pointed  it  out  to 
him  when  he  came  to  make  the  levy.    But  the 
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•videnn  esUUiBhea  that  a  lev;  was  made  hy  the  der  Bueh  a  decree  «■  thli  ii,  authorising  Veiy  to 

•fEeer,  and  that  be  returned  the  execution  to  demand  the  jewelry,  the  demand  shonld  have 

the  inaTshBl,  for  further  proceedings  upon  it.  been  made  under  a  certified  copy  of  that  part  of 

It  cannot  be  implied  that  the  levy  nai  incom-  the  decree,  at  leaat,  permitting  Very  to  demand 

plete.  on  account  of  the  box  having  been  left  the  property,  and  requiring  Roan  to  surrender 

where  it  wa>  when  the  le^  was  made,  where  it  it,  with  a  receipt  upon  it,  either  by  Very  or  by 

had  been  Icept  by  Boss  wbiiBt  he  continued  to  be  his  attorney,  that  the  'goods  were  lur-  [*476 

receiver,   and    where    it    remained   afterwards,  rendered  by  Boss.     Upon  the  return  of  such  a 

from  Verr  not  having  demanded  it,  aa  he  had  a  certificate, 'the  court  would  have  directed  it  to 

right  to  do  and  should  have  done.  be  put  on  file  with  the  other  papers  in  the  suit, 

After  a  levy  has  been  made  with  a  i.  fa.  upou  as  a  voucher  for  the  protection  of  RoM  frc»a 

rids  and  chattels,  the  officer  may  confide  them  further  responsibility  to  the  parties,  and  aa  evi- 

nnother  person  for  aafe  keeping,  until  there  dence  that  its  decree  in  that  particular  had  be«n 

has  been  a  settlement  of  the  Judgment  and  pay-  executed.     Such  a  course  is  not  merely  a  form, 

ment  of  all  costs.  to  be  followed  or  not,  as  parties  to  such  a  decree 

The  court,  in  giving  this  instruction  to  the  may  please,  but  it  is  a  cautionary  requirement, 

jury,  went  further  than  it  was  necessar;^  to  do,  to  prevent  further  litigation,  by  exactness  in  the 

without,   however,  having   interfered  with   the  performance  of  a  decree  in  equity.     Had  it  been 

rie'ht  of  the  Jury  to   find   from   the   evidence  observed  in  this  instance,  this  rait  would  not 

whether  or  not  a  levy  had  been  made.  have  been  brought. 

The  tenth  assignment  of  error  relates  to  the  Th«  mtlructioH  aa  piven  is  tn  otmformitg  wiffc 

instruction  of  the  court,  that  by  the  decree  of  the  dearte.     Having  examined  every  ateigitmMt 

the  court  below  in  August,  1860,  and  the  af-  of  error,  toe  akall  direct   the  judgment  «f  tKt 

flrmance  of  it  by  this  court  in  1S51,  Ross  ceased  court  below  to  be  affirmed. 
to  act  as  receiver,  and  from  thenceforth   held 

the  jewelry  in  question  only  as  the  trustee  of 

Very.    That  decree  put  an  end  to  the  contro- 
versy, excepting  to  what  remained  to  be  done _^ 

nnder  the  mandaU  of  the  court  for  the  execu-  THB  ORIENT  MUTUAL  INSURANOB  COM- 

tion  of  its  decree.     It  is  true  that  Ross,  as  le-  PANT,  Plff.  in  Err., 

475*]  oeiver,  bad  not  been  'dischargwl  by  a  "■ 

formal  order  upon  motion  when  the  decree  was  JOHN  6.  WRIGHT,  use  of  Haiwell,  Wrl^t  A 

made;  but  it  is  also  true  that  the  jewelry,  by  Company. 

the  decree^  was  made  the  property  of  Very,  ana 

that  he  could  have  demanded  it  from  Ross,  and  (Bee  8.  C  28  How.  401-413.) 

pen  poltoy,  tobat  is,  and  egeot  of — ict 

punxwe.,  as  any  other  that  he  owned,  or  which  ^^     ,  ^^      poHoV— wH>n  and  Aoio  prww- 

could  have  been  conveyed  to  him  by  any  kind  ,'  .    „tilZt 

of  Utle.     It  was,  as  such,  liable  for  his  debts.  """  "  "'  ""'«*■ 

It  seems  to  have  been  considered  by  the  counsel  ^^  ^p^  ^^  nmnhu  policy  enaUca  the  merdsnl 

of  Very  as  liable  for  the  costs  of  appeal  in  the  to  Insure  bU  geoatthivptd  at  a  distant  port  wM 

Supreme  Court,  which  Very  had  neglected  to  " '' '■PP'^"''='« '"i?4; '1S^»^J'!^.2L*.'IS"5SS: 

r'"*"          .     '                 .J  !l              f    1.1   -     j  lar  sblo  ui>on  ttblcb  tbe  ffooos  are  laden  and  Inere- 

pay.     Lory,  however,  paid  them,  and  obtained  fSre  caonot  name  it  to  the  boIIw. 

an  execution  against  Very  for  bis  reimburse-  The   partj    Insured   can  Insure   the   earn  "m 

ment,   which   was   as   well   leviable   upon   this  t^'""  "'l>  "  "'■'PV" '•"  Si''^i"^S,°^,SHiIr^  JK 

proi^rty,  stiU  in  the  po»ession  of  KosSTss  up-  ^Xrl^Ur"^  .SSHs  Stw^iSS  l5  »S.h?e.  S^ 

on  any  other.     It  was  allowed  by  him  volunta-  (ore  the  loss  o(  the  ship  on  board  of  whlcb  tie 

rily  to  remain  where  the  la*  had   placed   it,  Boods  have  been  'adco;^ 

without  having  made  any  proper  demand  for  it  ^^%^^r:;^f  ^"^wS^^ AoSivS  iSJ'w 

under  the  decree.     We  do  not  consider  the  appli-  be   ier   relative  capacltv  to  pertorm  the  voran: 

jation  for  it  by  Mr.  Fowler,  as  the  attorney  of  and  (or  the  addittonsl  risks  '«™"r"'" '»»'■■£; 

Very,  a  proper' demand.     Mr.  Fowler's  relation  ^,^''"'  oompensatlon  In  an  tocrease  o(  the  pr.- 

to  him  was  not  that  special  attorneyship  which  xbe  ship  must  be  seaiiDrthT,  or  the  poller  *lll 

authorized  him  to  demand  it  in  the  manner  that  not  stlach  :  but  the  deerees  of  s^worthlnn.  art 

he  did.     No  doubt  that  both  Mr.  Cummins  him-  K^^'^-e^SmSa  a^rdlor™ ^  dlffer"t^ 

self   and  Mr.   Fowler  thought  themselves  em-  mates  [bey  form  ol  the  character  and  qaalltles  of 

nowcred.  as  attomevs  in  the  suit,  to  withdraw  the  vesBels  to  which  thej  relate. 

E^ftom'Ro...  t.  nS.  .  priv.t.  Vl.  ol  it  to  "^..Si'^aS.'U-Ji.rtSf/u™  "SS""" 

the  payment  of  the  costs  due  by  Very.  Where  the  pertlea  agree,  that  m  respect  to  vss- 

But  Ross  had  responsibilities  in  the  matter  sels  ratlna  lower  than  A  2.  the  orem lams  tatbt 

under  the  decree,  which  gave  him  the  right  to  |:iS?,^''a'.''^^/„-^„V  Sli'SSd^'Se'Srel'lil^W 

withhold  it  from  the  counsel  of  one  of  the  par-  or  secured,  the  policy  atta^es  opon  the  goods  tna 

ties,  until  a  demand  was  made  upon  him,  accord-  the  time  they  are  laden  on  brard  the  vessel. 

tag  to  ,b.t  th.  ™,« ol  wii,  ,,.«;„  „-  .a%rio.^'"s',':3,."i."'.'.,i!5ii.°.«'S'S,i? 

qiures  to  be  done  under  such  decrees.     It  mat-  pj^te  n^^  eotitrBct,  as  somf thing  more  Is  to  be  dons 

ters  not  what  causes  he  may  have  assigned  to  b»  the  SBaured ;  be  must  pay  or  wcnre  the  ad«- 

Vr.  Fowlf  10,  »ot  i,U^.,Lt  th, Jomlr,  lo  «£,"V,S™X;."'S."i«''S"tl'?SSrS!S,'tl 

tim,  for,  in  a  controversy  to  make  the  security  y,^  rig^ 

of  Ross  liable  for  ui  alleged  breach  of  his  bond, 

the  former  is  enUtled  to  have  the  benefit  of  nuy  yJ^^^~l^"^J^'),o?^'''if^tT*S29''^    "'  '^'°***" 

Irregularity  which  his  principal  could  have  re-  n  ■"■•>"  u!"     m  p 
•isted.     According  to  the  practice  in  equity,  un- 
St4 


1869.  Obixiit  Mut.  Ins.  Co.  v.  Wmrom.  Ml-^B 

Whara  tha  tmmI  deelmnd  or  raported  bj  the  a^  rate  Of  chum,  iMTtng  It,  O*  flmm^  mitionftl 

sored  was  rated  below  A  3,  and  ui«  eompanr  bad  —eik  tv.  ......k— «.  iT^^^.i  ..  ..i-^     ^^.^ 

Merrm]  the  right  to  Bi  .t  the  time  the  aWlllonal  "**"  *°*  merchant!  to  Mwept  or.wjoot    Heniw. 

premloni,  and  uDleia  aaaented  to  by  tbe  aianred,  under  the  agreement  contained  m  the  pohc;  in 

and  tbe  premium  paid  or  aecared.  the  contract  irf  ooatrover»7,  u  the  risk  to  be  inaured  at  tbe 

S3""?'^'"me'Set'?oV'U'afg?LeldftlS?^^e  ""<  Y^,=^  '*  "«?  '^^  7"  °?t  >™°™  "^ 

^vmlumi  were  to  be  aaCtled  when  the  rlaka  ware  *ua  exist,  it  wu  imposaible  to  estimate  the  pre- 

rqrarted ;  not  at  >nj  other  period.  miums  to  be  paid,  and  therefore  an  a^eemenc 

Armted  Mar.  80,  1860.     Deaided  Apr.  M,  18B0.  ^'"H  necessarily  incompleU,   various   reaerrm- 

'  r         >  tiong  were  made,  and  amongst  others,  the  esseD' 

IN  ERROE  to  the  Circuit  Court  ol  the  United  '[«!  on™.  *o  "dd  an  additional  premium  upon 

SUt«i  for  the  District  of  Maryland.  '»*  '^J«°  "•  ^  shipped  by  yewels  rating  lower 

This  action  was  brought  in  the  superior  oourt  *■""'  A  2,  or  by  foreign  Tessela.    That  the  pre- 

«f  Baltimore  dtv,  by  the  defendants  in  error,  Miums  or  nsks  should  be  filed  at  the  time  of 

<xi  a  certain  policy  of  insurance.  ^^'  indorsement,  and  such  clause  to  apply  as  the 

On  petition  ol  the  plaintiff  in  error,  the  cauaa  company  may  insert  as  the  rtski  are  lueeewivc- 

mu  removed  into  the  circuit  court  of  the  Unit-  '7  J'?P°''™- 

«d  States  for  the  district  of  Maryland.  ,    "r.  Wright  had  the  option  to  make  shipments 

The  trial  below  resulted    in    a    verdict  and  °y  veseels  of  this  description,  and  the  right  to 

judgment  in  favor  of  the  plaintiffs  for  $17,366.-  '''"■m  the    benefit    of    contract    by  paying,  or 

13  with  cosU;   whereupon  the  defendant  sued  agreeing  to  pay,  the  additional  premium  which 

out  thii  writ  of  error.  *"*  company  might,  in  good  faith,  charge  for 

A  further  statement  of  the  ca«e  appewra  In  *^'  ™^-  _ 

the  opinion  of  the  court  1  I^",  Ina.  6fl,  anb.  11;  1  Phil.  Ins.  2,  8. 

Metn.  A.  HamlltoB,  Jr.,  and  F.  B.  Cnt-        ^-  '"  ""c*"  cases,  there  are  as  many  different 

ttnc,  for  plaintiff  in  error :  contracts   of   insurance   as   there   are  different 

Tha  oontraet  of  insurance  contained  in  the  subjects  to  insure,  and  these  eontraeta  are  as 

TMord  is  commonly  called  an  open  or  running  distinct  as  if  each  was  made  the  subject  of  a 

policy,  and  is  issued  when  the  shipments  to  be  separate  policy. 

£rot«et«d  thereby,   the  time  of  making  them,        when  the  company  has,  m  good  faith,  oti- 

le  veaael  or  vessels  carrying  them,  the  porta  ol  "lated  and  determined  the    rate    of    premium 

dtttination,  and  the  value  or  amount  of  cargo,  wh'ch   it  deems  to  be  commensurate  with  the 

and  other  circumstances  material  to  the  risks  to  T"''  reported  to  it,  and  the  merchant  considers 

be  borne  by  the  underwriter  have  no  present  es-  '«  ««  high  and  retnaes  to  agree  to  it,  the  con- 

Istenoe,  or  are  unknown  to  either  of  the  parties.  "^  "  "  "^^  ahipment,  has  not  become  oom- 

The  contract  is  naeeasaril;  incomplete,  though  P'^ 
biodins  upon  the  underwriter  to  Qie  extent  of       The  merchant  has  a  nght  to  be  protected  by 

the  agreement.     It  contemplatee  that  if  the  as-  '■"^  pouey,  at  and  from  the  lading  of  the  cargo, 

mred  ahall  desire  to  avail  himself  of  his  right  "  *>«  oluxMe*  to  agree  to  pay  the  premium  d.- 

to  ha  protected   under   it,  he  shall,  when   the  inanaed    by    the   company  therefor;   but  it  be 

riaks  to  be  insured  are  known  to  him,  or  within  chooses,  he  may  decline  to  pay  it,  in  which  case 

k  rBBK>uable  time  thereafter,  make  a  declara-  *■  '^e  whole  consideration  tails,  the  company 

tkm,  return,  or  report  of  them  to  the  under-  "'•y  refuse  to  enter  the  risk,  or  if  an  entry  haa 

writer,  with  all  essential  particulars,  in  order  ""e™  m»de.  may  strike  it  from  their  books, 
thai  the  premium  to  be  diarged  may  be  eati-         '2  I*.  Ann.  260;  1  Duer,  Ins.  77,  (23;  Story, 

mated  Iw  the  insurer,  and  if  agreed  to,  may  be  '^■''-  •  *^\  „        _ 

mterod  with   the  particulars  upon   the  policy        *■  "■"  adiooner  Hary  W.  did  rate  lower  than 

which  U  "open"  to  receive  them.  ^  2;  consequently,  when  Mr.  Wright  made  the 

1  Phil.  Ins.  28,  3d  ed.  1  Ibid.  278;   1  Duer,  declaration  or  return  of  the  shipment  by  her  to 

Tm   77,  I  23.  the  company,  It  had  the  right  to  det«rmine  in 

Until  the  return  by  tbe  merchant  of  risks,  not  Bood  faith  the  additional  rate  which  in  iU  judg- 

known  at  the  time  of  tnaMng  the  agreement  to  ""cnt  would  be  adequate  to  tbe  eiinractcr  of  the 

Inaure,  no  basis  exisU  upon  which  the  eonsid-  ''"'^  that  he  desired  should  be  insured.     He 

•ration  or  premium  (or  assuming  the  harards  contract  makes  no  provision,  in  ease  the  parties 

oould    be  estimated  or  named   by   the   under-  cannot  agree  on  the  premium,   for  its  adjust- 

writer;  oonsequenUy,  an  open  or  running  con-  ment,  by  arbitration  or  othenrise,  and  in  such 

tnet   to   insure   separate  suma  upon   unaacer-  case  the  law  does  not  undertake  to  make  A  priea 

t*ined  future  auccessive  and  distinct  sbipmenta  •*"'  them. 

to  be  thereafter  declared  or  reported  l>y  the  ^-  '"■  Wright  did  refuse  to  agree  to  pay 
merchant,  is  an  agreement  that  the  underwriter  «ther  of  the  rates  of  premium,  which  the  corn- 
will  assume  the  risk  as  to  them,  at  and  from  P*T  *"  K'>*"^  '«""  deUrmined.  He  denied  the 
Uie  lading  thereof,  in  consideration  that  the  as-  ^'Sht  of  the  company  to  estimate  the  risk,  de- 
rated ^  pay,  or  agree  to  pay,  such  premium  nounoed  the  rates  named  by  it  as  eKorbiUnt. 
aa  shall  be,  in  good  faith,  named  by  the  insurer,  offered  to  leave  the  dispute  to  arbitrators,  and 
as  an  adequate  compensation  for  the  riska  to  be  fln»lly  offered  to  pay,  at  a  less  rate,  etc ;  oon- 
aaaumed  l^  him.  sequently,  the  contract  between  the  partira,  to 

B.  The  premium  U  the  price,  and  is  the  sole  "Mure  the  cargo  of  the  Mary  W..  waa  never 

eonsideration  for  which  tbe  underwriters  agreed  eomplete. 

to  indemnify  tha    aaaurad    against    loss.     Tbe        When  Wright  refnaed  to  pay  or  to  agree  to 

rata  of  premium  at  which  he  can  afford  to  take  pay  either  of  the  rates  of  premium  demanded, 

haaards,  is  the  basis  upon  whidi  the  whole  busi-  the  company  was  free  from  liability.     His  re- 

■MM  of  Inauranea  reata.     It  la  vital  tbat  the  fusal  went  to  the  entire  consideration  on  wbidi 

iBanrer  ahonld  have  tbe  power  to  determina  hia  alone  it  had  engaged  to  be  liable  at  alL 

esuow.  au 
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Stjpbeme  Cottbt  of  the  United  States. 


Dec.  TkBif, 


Messrs,  R.  J.  Brent  and  H.  May,  for  de- 
fendants in  error: 

The  principle  of  construing  an  insurance  pol- 
icy is  to  be  most  liberal  towards  assured. 

Smith,  Merc.  L.  197;  2  Marsh.  87;  3  Kent, 
267;  14  Pet.  109;  1  Duer,  Ins.  161,  8  5;  Parmer 
V.  Ins.  Co.  1  Sumn. 

The  premium  note  being  given  and  the 
amount  agreed  to,  makes  a  new  contract  perfect 
and  complete  by  extension  on  the  old  terms. 

1  Arn.  Ins.  26,  and  note;  1  Phelps,  14,  and 
notes;  2  H.  Bl.  343,  346,  notes;  19  How.  318. 

The  premium  note  is  conclusive,  whether  paid 
or  not. 

3  Kent,  Com.  260;  Dalzell  v.  Mair,  1  Camp. 
632;  t'oij  V.  Bell,  3  Taunt.  496;  9  How.  390. 

The  policy  takes  effect  from  date  of  premium 
note,  tnough  policy  delivered  after. 

Lighthody  v.  .V.  A.  Ins.  Co.  23  Wend.  18. 

The  adverse  argument  is  most  unreasonable, 
because  it  is  virtually  the  claim  of  a  power  ex 
parte  to  annul  the  contract  already  attached 
mod  in  force. 

1  Phelps,  Ins.  123;  Royalton  v.  Turnpike  Co. 
14  Vt.  311;  1  Duer,  162,  81  7-10. 

Intention  of  parties  must  be  on  the  whole 
contract,  even  by  overruling  grammatical  con- 
struction. 

Morey  v.  Homan,  10  Vt.  666. 

If  the  risk  had  once  attached,  premium  note 
eould  not  be  refused  payment  or  returned. 

8  Johns.  1. 

The  last  clause  retains  one  and  one  half  per 
eent  on  all  returned  premiums. 

The  contract  was  irrevocable  the  moment  the 
premium  and  extension  was  reported  and  ap- 
proved. 

1  Pars.  Cent.  406,  407,  note,  K;  Taylo0  ▼. 
Merchants'  Insurance  Co,  9  How.  390. 

The  contract  is  not  the  less  complete  because 
an  increased  premium  was  left  open  for  subse- 
quent agreement. 

This  was  decided  in  U,  8,  ▼.  Wilkins,  6 
Wheat.  136,  and  not  overruled,  as  supposed,  in 
17  Ohio,  192. 

But  here  is  an  express  obligation  to  pay  an 
increased  premium,  and  that  is  itself  as  good 
as  if  the  increased  premium  had  been  paid  at 
the  time — ^promise  for  promise  is  a  good  con- 
sideration. 

1  Pars.  Cent.  373-^76;  19  How.  323. 

Now,  as  to  the  effect  of  the  indorsement  leav- 
ing the  premiiun  not  fixed  at  the  time,  we  in- 
sist^- 

1.  That  the  average  premium  was  fixed  in 
the  very  extension  of  the  policy,  liable  to  be  in- 
creased or  abated. 

2.  The  right  to  fix  the  rate  in  the  case  of  The 
Orient  must  be  reasonable,  and  not  exercised  so 
as  to  annul  the  contract. 

1  Duer,  162,  8S  7-10;  1  PMl.  Ins.  123;  14 
Vt.  811. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland. 

The  suit  was  brought  by  the  plaintiff  below 
upon  a  policy  of  insurance  covering  a  quantity 
of  coffee  laden  or  to  be  laden  on  board  the  "good 
vessel  or  vessels"  from  Rio  de  Janeiro  to  any 

Sort  in  tlie  United  Btates,  "to  add  an  additional 
26 


premium,  if  by  vessels  lower  than  A  2,  or  by 
foreign  vessels." 

The  policy  contained  the  following  clause  in 
respect  to  premiums:  ''llaving  been  [•403 
paid  the  consideration  for  this  insurance  by  the 
assured,  or  his  assigns,  at  and  after  the  rate  of 
one  and  one  lialf  per  cent,  the  premiums  on 
risks  to  be  fixed  at  the  time  of  indorsement,  and 
such  clauses  to  apply  as  the  company  may  in- 
sert, as  the  risks  are  successively  reported." 
The  policy  bears  date  27th  July,  1856.  The 
company  subscribed  at  the  execution  $22,600  as 
the  amount  insured. 

On  the  30th  July,  1866,  the  policy  was  altered 
by  agreement  of  parties  by  striking  out  the 
words,  'Vessels  not  rating  lower  than  A  2,"  as 
it  originally  stood,  and  inserting  the  words  now 
in  the  instrument,  namely:  "An  additional  pre- 
mium, if  by  vessels  lower  than  A  2,  or  by  for- 
eign vessels." 

On  the  4th  January,  1866,  the  company  sub- 
scribed an  additional  sum  of  $16,000,  and  on 
the  19th  April  following  the  sum  of  $25,000. 

Premium  notes  were  given  at  the  time  the 
different  sums  were  subscribed,  at  the  rate  of 
premium  mentioned  in  the  body  of  the  policy. 

The  agent  of  the  company  at  Baltimore,  who 
negotiated  this  insurance,  the  defendants  bdng 
a  New  York  company,  states  that  when  appli- 
cations are  made  to  enter  risks  on  running  pol- 
icies, they  are  indorsed  at  once  by  him,  and  the 
report  of  such  indorsement  transmitted  to  the 
company  in  New  York,  which  names  the 
premium,  and  this  is  communicated  to  the  as- 
sured; that  the  premiums  specified  in  the  body 
of  the  policies  are  nominal,  and  the  true 
premiums  to  be  charged  are  fixed  by  increasing 
or  reducing  the  nominal  premiums  when  the 
risks  are  reported;  and  that  the  nominal  pre- 
miums taken  on  the  delivery  of  a  running  poii<7 
are  returned,  if  no  risks  are  reported. 

In  the  latter  part  of  August,  1856,  the  plain- 
tiff applied  to  the  agent  at  Baltimore  for  an  in- 
dorsement on  the  policv  of  the  coffee  in  ques- 
tion, laden  or  to  be  laden  on  board  a  vessel 
called  the  Mary  W.,  from  Rio  de  Janeiro  to 
New  Orleans,  which  application  was  communi- 
cated to  the  company  m  order  that  they  might 
fix  the  premium.  The  company  at  first  declined 
to  acknowledge  the  vessel  as  coming  within  the 
description  in  the  policy,  on  account  of  her  al- 
leged inferior  character  ^and  unfitness  [*404 
for  the  voyace;  but  the  plaintiff  insisting  upon 
the  seaworthiness  of  his  vessel,  and  his  nght  to 
the  insurance  within  the  terms  of  the  poli^, 
the  company  fixed  the  premium  at  ten  per  cent, 
subject  to  the  conditions  of  the  policy,  or  two 
and  one  half  per  cent,  as  against  a  total  loss. 
This  rate  of  premium  the  plaintiff  refused  to 
pay. 

The  coffee  was  shipped  on  The  Mary  W.  at 
Rio  de  Janeiro  for  New  Orleans,  on  the  12th 
July,  1866,  at  which  period  she  started  on  her 
voyage,  and  was  lost  on  the  29th  of  the  month 
upon  rocks,  the  master  being  some  seventy  miles 
out  of  his  reckoning  at  the  time. 

Evidence  was  given  on  the  trial,  on  the  part 
of  the  company,  tending  to  prove  that  The 
Mary  W.  was  rated  below  A  2,  and  erven  that 
she  was  imfit  for  a  sea  voyage,  being  originally 
intended,  when  built,  in  1846,  as  a  coasting  ves- 
sel, and  prayed  the  court  to  instruet  the  nny, 

•4  V.  I. 
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that  if  they  find  from  the  evidence  the  vessel, 
it  the  time  of  the  application  for  the  indorse- 
ment of  her  cargo  upon  the  policy,  was  rated 
in  the  office  of  the  company  and  other  offices 
of  underwriters  in  New  York  lower  than  A  2, 
and  being  so  rated,  the  company  offered  to  make 
the  indorsement  at  the  premium  fixed  By  them, 
and  that  on  the  premium  being  communicated 
to  the  plaintiff,  he  refused  to  pay  it  or  assent 
thereto,  then  he  is  not  entitled  to  recover,  which 
prayer  was  refused;  and  the  court  thereupon 
instructed  the  jury,  substantially,  that  the 
plaintiff  was  entitled  to  recover  for  the  loss,  so 
far  as  the  rate  of  premium  was  concerned,  upon 
deducting  such  additional  premium  to  the  one 
and  one  half  per  cent,  as  in  the  opinion  of 
underwriters  may  be  deemed  adequate  to  the  in- 
creased risk  of  the  coffee  shipped  in  a  vessel 
rating  below  A  2. 

The  jury  rendered  a  verdict  for  the  plaintiff. 

The  material  question  presented  in  the  case 
18,  whether  or  not  the  company  were  under  a 
contract,  with  any  of  the  terms  and  conditions 
of  the  policy,  to  insure  this  particular  cargo  of 
coffee  on  board  of  the  vessel  Mary  W.  at  the 
time  the  loss  occurred ;  for,  unless  the  contract 
is  found  there,  none  existed  between  the  parties, 
as  it  is  admitted  none  was  entered  into  at  the 
time  the  vessel  wa.s  reported  and  the  risk  de- 
405*]  cinred.  *The  plaintiff  has  assumed  the 
affirmative  of  this  question,  and  insists  that  the 
company  was  bound  by  the  terms  of  the  policy 
to  cover  the  coffee  from  the  time  it  was  laden 
on  board  the  vessel  at  Rio  as  soon  as  the  risk 
was  declared,  and  this  whether  the  vessel  rated 
below  A  2  or  not.  This  is  necessarily  the  re- 
sult of  the  position  claimed,  as  it  denies  to  the 
company  the  right  to  fix  an  additional  premium, 
even  if  it  shoiud  happen  that  the  vessel  rated 
below  A  2;  that  then,  or  in  that  event,  it  is 
contended,  the  additional  premiiun  becomes  a 
question  of  mutual  adjustment  between  the 
parties,  and  if  they  disagree,  to  be  determined 
by  the  courts.  On  the  part  of  the  company,  it 
is  insisted  that,  according  to  the  special  pro- 
visions in  the  policy,  in  case  the  vessel  reported 
rates  below  A  2,  the  contract  is  inchoate  and  in- 
complete until  the  payment  or  security  by  the 
assured,  of  the  additional  premium  to  be  fixed 
at  the  time  by  the  company. 

The  contract  of  insurance  in  this  case  arises 
out  of  an  open  or  running  policy,  which  enables 
the  merchant  to  insure  his  goods  shipped  at  a 
distant  port  when  it  is  impossible  for  him  to  be 
advised  of  the  particular  ship  upon  which  the 
goods  are  laden  and,  therefore,  cannot  name  it 
in  the  policy. 

A  relaxation  in  this  respect  has  been  permit- 
ted by  the  laws  and  practice  of  commercial 
countries ;  and  the  party  effecting  the  insurance 
is  allowed  to  insure  the  cargo  "on  board  ship 
or  ships,"  on  condition  of  declaring  the  ship 
upon  the  policy  and  giving  notice  to  the  under- 
writer as  soon  as  known,  and  if  possible  before 
the  loss  on  board  of  which  the  goods  have  been 
laden.  The  underwriter,  who  consents  to  in- 
sure upon  policies  of  this  description,  of  course, 
has  no  opportunity  to  inquire  into  the  charac- 
ter or  condition  of  the  vessel,  and  agrees  that 
the  policy  shall  attach,  if  she  be  seaworthy, 
however  low  may  be  her  relative  capacity  to 
perform  the  voyage;  and  for  Um  additional 
riskn  he  may  tiiua  ineur.  He  Hbob  aim  eompen- 
23  How. 


sation  in  an  increase  of  the  premiunL  A  high- 
er premium  is  always  demanded  where  the  ves- 
sels to  which  the  insurance  relates  are  not 
known. 

The  ship,  indeed,  must  be  seaworthy,  or  the 
policy  will  not  attach;  but  the  degrees  of  sea- 
worthiness or  of  the  capacity  of  •a  ship  [•406 
to  perform  a  given  voyage  are  exce^ngly 
various;  and  it  is  well  known  that  the  rates  of 
premium  are  varied  by  the  imderwriters  accord- 
ing to  the  different  estimates  they  form  of  the 
character  and  qualities  of  the  vessels  to  which 
they  relate. 

In  the  case  of  an  insurance  of  goods  shipped 
from  and  to  port  or  ports  designated,  or  on  a 
voyage  particularlv  specified,  the  ship  to  be 
afterwards  dcclarea,  and  the  rate  of  premium  to 
be  paid  is  ascertained,  and  inserted  in  the  body 
of  the  policy  at  its  execution,  the  contract  be- 
comes complete,  and  the  policy  attaches  upon 
the  goods  from  the  time  they  are  laden  on  board 
the  vessel,  as  soon  as  the  ship  is  declared  or  re- 
ported, provided  the  shipment  comes  within  the 
description  in  the  polic}\  But  until  the  decla- 
ration is  made  by  the  assured,  it  is  inchoate 
and  incomplete;  and,  if  not  made  at  all,  the  risk 
is  regarded  as  not  having  commenced,  and  the 
nHBured  is  entitled  to  a  return  of  his  premium. 

The  principles  of  law  and  rules  of  construo- 
tion  governing  policies  of  this  description  ap- 
pear to  be  well  settled,  as  may  be  seen  by  a 
reference  to  the  authorities  collected  in  the  text 
writers. 

1  Arnold,  ch.  7,  fi  2,  pp.  174-179,  Perkini'i 
ed.;  1  Phillips,  ch.  5.  f  2,  pp.  174-177;  2  Par- 
sons, ch.  1,  8  2,  pp.  34-^5,  and  ch.  6  pp.  lOS- 
190;  3  Kent,  Ck>m.  p.  25(1;  Entiriale  v.  BlUa, 
1857,  2  Hurl.  &  Nor.  (Exch.)  549;  Langhom  ▼. 
CoJogan,  4  Taunt.  330;  E,  Carver  Co,  v.  Manf. 
Ins.  Co.  6  Gray,  214. 

But  the  policy  before  us  is  materially  differ- 
ent from  tne  class  of  open  or  running  polidea 
adopted  in  England  and  upon  the  continent  at 
an  early  day,  and  which  appear  to  be  generally 
if  not  universally  in  use  at  the  present  time. 
Instead  of  determining  the  amount  of  premium 
and  inserting  it  in  the  policy  at  the  time  of 
its  executicm  upon  the  shipments  to  be  after- 
wards declared,  as  in  the  case  of  the  policies  w# 
have  been  considering,  the  parties  here  agree, 
that  in  respect  to  a  certain  class  of  vessels, 
namely:  those  rating  lower  than  A  2,  the 
premiums  on  the  risks  shall  be  fixed  at  the 
time  they  are  declared  or  reported;  when  thus 
fixed,  and  the  premium  paia  or  secured,  the 
policy  attaches  upon  the  goods  from  the  time 
they  are  laden  on  board  the  vessel.  The  mere 
declaration  of  the  *8hip  on  board  of  [*407 
which  the  goods  are  laden,  is  not  sufficient  to 
complete  the  contract,  as  something  more  is  to 
be  done  by  the  assured  to  bring  the  subject 
within  the  special  stipulations  in  the  policy;  he 
must  pay  or  secure  the  additional  premium 
which  the  imderwriter  has  reserved  tne  right 
to  fix,  at  the  time  of  the  declaration  of  the  risk. 

The  premiums  specified  in  the  body  of  the 
policy  are  nominal;  and  the  true  premiums  to 
be  charged  are  fixed  by  increasing  or  reducing 
the  nominal  premiums  when  the  risks  are  re- 

f sorted.  This,  it  was  proved,  was  the  estab- 
ished  custom  of  this  company,  and  of  which  the 
AAAured  ii>  chiicf^eabl^  witn  jdpI^acl  Tniiasd,  ihia 
ciABtom  appears  u>  nave  been  aete6  upon  n  tarn* 


401--412 


SUPBEKS  OOUBT  OF  TUS  UNITED  STATES. 


Dec  Tbuc, 


nection  with  this  poIic7i  and  with  the  dealings 
of  the  parties  under  it. 

Oil  the  13th  August  it  indorsed  on  it:  Brig 
Windward,  from  luo  de  Janeiro  to  Baltimore — 
value  of  shipment  $4,760,  at  1|  per  cent  pre- 
mium; and  on  the  20th  KoTeml>er:  Brig  T. 
Walters,  from  same  place  to  Philadelphia — 
Talue  of  shipment  $2,375,  at  li  per  cent 
premium.  The  premiums  for  insurance  of  these 
two  shipments  are  {  per  cent  less  than  the  rate 
in  the  body  of  the  policy. 

We  have  said,  that  where  the  vessels  to  which 
the  insurance  relates  are  not  known  to  the 
underwriter,  a  higher  premium  is  always  de- 
manded, as  he  has  no  opportimity  to  inauire 
into  the  character  or  capacity  of  the  vessel  for 
the  voyage;  which  information  is  readily  ac- 
cessible where  the  ship  is  known,  by  reference 
to  the  book  of  the  register  of  vessels  kept  by 
the  underwriters,  in  which  the  name,  master, 
rate,  and  present  condition  are  entered. 

Now,  the  change  made  in  this  policy,  and  in 
others  of  the  class,  in  the  time  of  fixing  the  pre- 
mium, from  that  of  the  execution  of  tne  policy 
to  the  time  when  the  risk  is  reported,  places  the 
underwriters,  in  respect  to  fixing  the  premiums, 
on  the  footing  of  insurance  of  goods  to  be 
shipped  on  board  a  vessel  named,  the  under- 
writers possessing  all  the  information  possessed 
in  that  case,  in  respect  to  the  diaraeter  of  the 
vessel.  As  the  effect,  therefore,  of  this  change 
in  the  terms  of  the  piolicy  is  to  reduce  the  rate 
408*]  of  premium,  it  is  as  beneficial  to  *th€ 
assured  as  to  the  underwriter — which,  doubt- 
less, led  to  his  assent  to  this  mode  of  insurance. 
It  is  true,  that  in  respect  to  vessels  to  be  after- 
wards declared,  and  tne  premiums  on  the  risks 
to  be  fixed  at  the  time  declared  or  reported,  the 
parties  stand  on  the  footing  of  original  con- 
tractors, the  underwriter  having  the  right  to 
fix  the  premium,  and  the  applicant  the  right  to 
assent  or  not,  as  he  sees  fit;  and,  undoubtedly, 
mutual  confidence  must  exist,  in  order  to  the 
successful  working  of  the  system.  On  the  one 
side,  the  underwriter  might  be  unreasonable  in 
the  amount  of  the  premium  claimed ;  and  on  the 
other,  the  applicant,  who  is  presumed  to  have 
the  earliest  advices  of  the  ship  on  which  his 
goods  are  laden,  might  conceal  her  condition 
wlicn  reported,  and  impose  upon  the  under- 
writer. Injustice  might  be  practised  in  this 
way  by  both  parties,  if  this  mode  of  dealing 
with  each  other  may  be  assumed. 

But  this  would  hardly  be  just  as  to  either 
party,  and  especially  when  the  interest  of  both 
IS  concerned  to  deal  justly  and  honorably  with 
each  other.  The  business  of  the  underwriter 
depends  essentially  upon  the  g^d  faith  with 
which  he  deals  with  his  customers;  and  this 
motive,  as  well  as  the  great  competition  that 
exists  in  the  business,  may  be  well  relied  on  to 
prevent  any  unreasonable  advantage.  But,  at 
worst,  the  applicant  is  not  boimd  to  pay  the 
premium,  if  unreasonable;  and  may  at  once  be 
insured  in  any  other  office,  and  claim  a  return 
of  premium,  if  any,  advanced.  The  evidence  in 
the  present  case  furnishes  no  ground  for  appre^ 
hension,  as  the  premium  charged  was  not  un- 
reasonable, but  the  contrary. 

But,  be  the  argument  ever  so  strong  in  re- 
spect to  the  opportunities  to  deal  unjustly  with 
each  other,  it  is  quite  clear,  upon  the  fair  if  not 
necessary  oonstruction  of  the    terms    of    the 
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policy,  both  parties  have  agreed  to  submit  to 
them,  for  the  sake  of  the  better  means  furnished 
to  ascertain  the  true  character  of  the  risks, 
and  thus  reduce  the  rate  of  premium  below  that 
which  was  charged  under  the  old  system,  where 
it  was  fixed  in  the  absence  of  knowledge  on  the 
subject;  and  the  period  of  time  these  jiolicies 
witn  this  change  of  the  terms  has  been  in  use, 
for  au^ht  that  appears,  without  complaint  or 
'dissatisfaction,  affords  evidence  that  [*400 
all  apprehensions  of  unfair  dealing  are  imagi- 
nary. 

We  have  said  that»  according  to  the  true  con- 
struction of  the  terms  of  this  policy,  where  the 
vessel  declared  or  reported  by  the  assured  was 
rated  below  A  2,  the  company  had  reserved  the 
right  to  fix  at  the  time  the  additional  premium; 
and  unless  assented  to  by  the  assurea,  and  the 
premium  paid  or  secured,  the  contract  of  in- 
surance, in  respect  to  the  particular  shipment, 
did  not  become  complete  or  binding.  The  court 
below  held  the  contrary,  the  instruction  to  the 
jury  maintaining  that  the  contract  was  com- 
plete and  binding  as  soon  as  the  vessel  was  re- 
ported ;  and  that,  if  the  parties  could  not  agree 
as  to  the  additional  premium,  the  question  was 
one  for  the  courts  to  settle;  thus  placing  this 
policy  upon  the  footing  of  those  where  the  full 
premium  was  fixed,  and  paid  or  secured,  at  the 
time  of  the  execution,  and  in  which  no  special 
provisions  concerning  the  premium  are  in- 
serted. 

These  special  dauses  are  very  explicit,  and 
are  inserted  in  this  policy  for  the  benefit  of  the 
company.  We  think,  independently  of  the  usage 
and  practice  of  the  company  under  these  poli- 
cies, the  import  of  the  language  used  cannot 
well  be  mistaken. 

The  right  is  expressly  reserved  to  diarge  an 
additioniQ  premium  upon  all  vessels  reported 
rating  below  A  2 ;  and  again,  the  premiums  6n 
risks  are  to  be  fixed  at  the  time  of  indorsement 
— ^that  is,  when  the  vessels  are  reported  to  be 
noted  on  the  policy.  If  the  construction  rested 
alone  upon  the  right  to  add  additional  premi- 
ums upon  a  given  rate  of  vessels,  that  might  be 
some  ground  for  the  argument  that  the  time  for 
fixing  them  was  open ;  and  if  the  parties  could 
not  agree,  the  law  must  determine  the  question. 
But  when  the  parties  themselves  stipulated,  not 
only  that  in  the  particular  case  additional 
premium  shall  be  charged,  but  that  it  dhall  be 
fixed  at  the  time  the  risk  is  made  known,  there 
would  seem  to  be  no  room  for  doubt  or  dispute 
in  the  matter.  In  the  present  case,  there  is  also 
the  additional  special  provision,  namely:  "and 
such  clauses  to  apply  as  the  companv  may  insert 
as  the  risks  are  successively  reported,"  thus  pro- 
viding for  any  'unforeseen  or  extraordi-  [*410 
nary  risks  that  might  be  claimed  under  the 
policy. 

Even  if  an  arbitrator  had  been  agreed  upon 
to  fix  the  additional  premium,  and  ne  had  re- 
fused, the  contract  would  have  been  at  an  md, 
as  the  courts  could  not  appoint  one  (Wilks  v. 
Davis,  3  Mer.  607;  Milne  v.  Oery,  14  Ves.  400; 
Code  Napoleon,  1501,  1592;  1  Troplong  de 
vente,  Nos.  146,  160)  ;  and  certainly  tn^  could 
not  fix  the  premium  in  this  case,  on  the  dis- 
agreement of  the  parties,  without  assuming  the 
right  to  make  a  contract  for  them.  The 
premiums  were  to  be  settled  when  the  risks 
were  reported,  not  at  any  otiier  poriod. 
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In  the  ease  of  policies  on  goods  "in  ship  or  the  date  of  it,  it  is  well  settled  that,  though  the 

ships/'  to  be  afterward  declared,  and  where  the  declaration  is  not  made  till  the  loss  is  known,  if 

full  premium  is  paid  or  secured  at    the    exe-  made  with  due  diligence  after  advices  of  the 

cation,  the  policy,  even  in  that  ease,  is  a  mere  ship,  the  underwriter  is  liable.    There  may  be 

outline  of  the    contract,    to    be  completed  on  some  difficulty  in  applying  that  rule  to  the  class 

making  the  declaration;  but  if  not  made  within  of  policies  before  us.   It  was  rejected  in  the  case 

the  terms  of  the  policy,  the  contract  is  at  an  end  of  Douville  v.  The  Sun  Ins.  Co.  above  referred 

as  respects  the  particular  shipment.  to. 

In  Entwisle  v.  Ellis,  2  Hurl,   ft  Nor.   Exch.  ^Upon  the  whole,  after  the  best  con-  [*41S 

649,  556,   1857,  Channell,  B.,  observed,  speak-  sideration  we  have  been  able  to  give  to  the  case, 

ing  of  a  policy  of  this  description,  at  the  time  of  tee  are  satisfied  the  ruling  of  the  court   below 

the  making  of  the  policy,  certain  particulars  was  erroneous,  and   the  judgment  mtut  he  r^ 

were  agreed  upon — others  were  left  to  be  settled,  versed,  atid  a  venire  de  novo  awarded. 

The  policy  was  to  be  on  rice,  to  be  warranted  -,.        ,.       -_     t    i.-      ^«j^     m 

free  ^rom  particular  averag^,  to  be  sent  "in  Dissenting  Mr.  JuRtice  Cllffopd. 

ship  or  ships."    Something  more  was  wanting  See  dissenting   opinion   m   next   succeeding 

to  make  a  binding  contract.    The  parties  can    ^*®®'  

only  fill  up  such  particulars  as  are  left  in  blank 

so  as  to  be  consistent  with  the  policy.  THE    SUN    MUTUAL    INSURANCE    GOM- 

Applying  this  principle  to  the  policy  in  the  PANY,  Plff.  in  Err., 

S resent    case,    r^arding    the    special    clauses  v. 

[lerein  something  more  is  required  to  make  a  JOHN  S.  WRIGHT,  use  of  Maxwell,  Wright  k 

binding  contract  than  the  declaration  of  a  ship  Co. 

rating  lower  than  A  2  to  bring  the  subject  with-  .„     «>^««w       ^io^aav 

in  the  policy;  the  additional  premium  fixed  by  ^^^  ®-  ^  ^^  ^^'^^  '*12-420.) 

the  company  was  to  be  paid  or  secured.  Orient  Mut.  Ins.  Co.  v.  Wright,  ante,  p.  Stk,  af^ 

We  have  found  very  few  cases  in  the  books  firmed — waiver  by  insurance  company. 

upon  the  peculiar  claw  of  polides  before  us,  and  ^he   questions    Involved   ^   sabstantlally    the 

no  mention  ox  them  in  the  text  writers  on  tbe  same  as  have  been  examlneo  In  the  case  of  the 

subject  of  insurance.    The  case  bearing  more  nme  plaintiff  against  the  Orient  Mutual  Insurance 

directly  than  any  other  upon  the  point  in  ques-  ^?^|Jt° on""*  ^*  ^*"*''°  ^'^  ^*^  '**^*"*"  ^^ 

tion  is  Douville  t.  The  8%m  Ins.  Co.  12  La.  Ann.  Where  the  plaintiff  objected  to  the  premium,  and 

259.  the  company,  in  answer  to  this,  responds,  that  it 

411-]     -Theoontract  of  fasunmce  there  was  SflL'^Tc^S,  ?f%'e'^h'?a*tM!Si, '1  if  .?d' SS 

in  an  open  or  running  policy  ox  tne  class  in  it  could  not  consent  to   its  determination   by  a 

which  the  full  premium  was  paid  or  secured  at  third  person ;  held,  that  there  was  no  waiver  of 

the  execution.     But  a  modification  was  after-  ^^^Sillfy  ""'  ^^'  ^*  premium  on  the  part  of  the 
ward  made,  by  which  "it  was  agreed  that  this 

poUcy  shall  cover  merchandise  to  the  address  of  Argued  Mar.  18,  1860.    Decided  Apr.  tS,  1860. 

the  assured  from  European  porU  to  New  Or-  j  s  ERROR  to  the  Circuit  Court  of  the  United 

leans,  via  Boston  or  New  York,  subject  to  addi-  X  States  for  the  District  of  Maryland. 

tional  premium  as  per  tariff."                o  This  action  was  brought  in  the  superior  court 

The  court  held  that  by  the  tenns  of  the  policy  of  Baltimore  city,  by  the  defendants  in  error, 

the  party  desinng  to  be  uisured  upon  any  uar-  on  a  certain  policy  of  insurance, 

ticular  shipment  of  merchandise  was  bound  to  q^  petition  of  "the  defendant,  the  cause  was 

present  to  the  company  sji  invoice  of  the  goods  removed  into  the  circuit  court  of  the  United 

(this  had  been  provided  for  m  the  policy),  and  states  for  the  district  of  Maryland. 

pay  or  secure  the  premium;  that  the  party  was  jj^^  ^j^j  resulted  in  a  verdict  and  judgment 

not  bound  to  report  any  shipment  except  at  his  i^  f^vor  of  the  plainUffs  for  $17,365.13,  with 

election,  nor  could  the  company  demand  premi-  ^josts;  whereupon  the  defendant  sued  out  this 

um  on  the  same,  unless  presented  for  insurance;  ^^^^  of  error. 

and  that,  on  a  policy  of  the  class  before  the  ^  further  statement  of  the  case  appears  in 

court,  there  must  necessarily  exist  as  many  con-  ^j^^  opinion  of  the  court.    See,  also,  the  preced- 

tracts  of  insurance  as  there  are  mdorsemenU  on  j      ^^  ^hi^j,  j,  gubatantially  the  same  as  this. 

the  policy  of  separate  shipmente.  2ir.  P.  B.  Cuttine  for  plaintiff  in  error. 

We  have  examined  this  case  more  at  large,  Messrs.  R.  J.  Brent  and  H.  May  for  defend- 

Irom  the  novelty  of  the  questions  involved,  as  ^^^^^  |^  ^j^or 

they  do  not  seem  to  have  been  the  subject  of  g^  argument  in  the  preceding  case, 

consideration  by  the  courts  or  text  writers,  than  *=*                       re 

from  any  difficulty  we  have  felt  in  the  view  to  Mr.  Justice  Nelson  delivered  the  opinion  of 

be  taken  of  them;  and  from  the  examination  we  the  court: 

have  given  to  the  peculiar  features  of  the  policy.  This  is  a  writ  of  error  to  the  circuit  court  of 

we  entertain  no.  doubt  but  that    the    cnanges  the  United  States  for  the  district  of  Maryland, 

made,  and  which  have  been  particularly  referred  The  suit  below  was  upon  a  policy  of  insurance 

to,  will  be  found  in  practice  beneficial  both  to  brought  to  recover  a  loss  upon  coffee  on  board 

the  insured  and  insurer.  the  vessel  Mary  W.  on  a  voyage  from  Rio  de 

The  only  defect,  perhaps,  existing,  is  the  want  Janeiro  to  a  port  in  the  United  States.    The 

of  a  provision  for  the  case,  which  may  happen,  above  questions  involved  are  substantially  the 

where  the  declaration  or  report  of  the  ship  is  *same  as  have  been  examined  in  the  case  ["418 

not  made  until  the   loss   is  known — ^that   is,  of  the  same  plaintiff  against  the  Orient  Mutual 

where  the  ship  and  the  loss  are  reported  togeth-  Ins.  Co.,  and  the  decision  in  that  governs  the 

er.    According  to  the  old  form  of  the  policy,  present  one. 

the  full  premium  being  ascertained  and  fixed  at  It  was  insisted  in  this  case,  on  the  part  of  the 
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plain  tiff  below,  that  the  company  had  waived 
the  question  as  to  premium  on  the  declaration 
or  report  of  the  Mary  W.,  as  it  was  bound  by 
the  act  of  the  agent  in  making  the  indorsement 
on  the  policy,  who  added  simply  the  words, 
"not  to  attach  if  the  vessel  proved  unseawor- 
thy." 

The  company  were  advised,  by  a  letter  of 
their  agent,  dated  August  23,  1856,  of  the  op- 
plication  of  the  plaintifT  to  have  the  coffee  in 
question  on  the  Mary  W.  entered  on  his  policy ; 
and  on  the  25th  of  the  month  they  answered, 
directing  the  agent  to  inform  the  plaintiff  of 
the  facts  the  company  had  previously  commu- 
nicated to  R.  C.  Wright,  a  brother,  in  relation 
to  the  vessel,  and  that  they  regarded  her  an  en- 
tirely unfit  vessel  for  a  cargo  of  coffee,  and 
should  not  consider  the  policy  as  attaching  to 
the  cargo. 

The  correspondence  with  R.  C.  Wright  on  the 
subject  was  under  date  of  the  14th  August,  same 
year,  and  which  related  to  a  different  shipment 
of  coffee  on  the  same  vessel. 

The  plaintiff,  notwithstanding  the  objections 
of  the  company,  insisted  upon  his  right  to  have 
the  coffee  covered  by  the  policy,  and  so  advised 
the  agent,  who  communicated  the  information 
to  the  company.  On  the  26th  of  the  month, 
they,  still  insisting  that  the  vessel  was  unfit  for 
pnrh  n  cnrfro.  instructed  the  agent  to  inform  the 
plaintiff  that  if  he  claimed  the  property  to  be 
covered  by  the  policy,  he  must  consider  it  sub- 
ject to  the  risk  of  the  policy  not  attaching  from 
the  unseaworthiness  of  the  vessel.  Upon  this, 
the  agent  entered  the  coffee  upon  the  policy, 
with  the  words,  "not  to  attach  if  vessel  be 
■  proved  unseaworthy,"  and  so  advised  the  com- 
pany. Tliey,  on  receiving  this  advice,  immedi- 
ately informed  the  agent  that  the  indorsement 
was  a  practical  nullity,  and  directed  him  to  in- 
form the  plaintiff  that  they  conceded  his  right 
to  be  covered  by  the  policy,  and  that  they  had 
no  other  remedy  but  to  name  a  premium  com- 
mensurate to  tne  risk^  and.  fixed  the  premium 
at  ten  per  cent^  subject  to  the  conditions  of  the 
414*]  policy^  or  two  *and  a  half  per  cent  upon 
a  total  loss.  In  answer  to  this,  the  plaintiff  ob- 
jected to  the  premium,  insisting,  if  tne  Mary  W. 
rated  below  A  2,  the  company  were  only  entitled 
to  an  equitable  rate  of  premium;  and  if  they 
and  he  could  not  agree,  it  was  a  proper  case  for 
a  reference. 

The  company,  in  answer  to  this,  respond,  tliat 
they  had  reserved  the  right  in  the  policy  to  fix 
the  premium  in  case  of  vessels  rating  below  A  2, 
and  that  they  could  not  consent  to  its  determi- 
nation by  a  third  person.  The  plaintiff  again 
denied  the  right  of  the  company  to  fix  the  pre- 
mium, and  thus  the  correspondence  terminated. 

It  is  quite  apparent  that  there  was  no  waiver 
of  this  riglit  of  fixing  the  premium  on  the  part 
of  the  coiiipany,  nor  was  it  claimed  or  suggest- 
ed in  the  communications  between  the  parties 
at  the  time. 

Judgment  reverMed,  and  a  venire  de  novo 
€Mar(Ud, 

Mr.  Justice  01iiPord«  dissenting: 
I  dissent  from  the  opinion  of  the  court  in  this 
ease ;  and  inasmuch  as  the  question  presented  is 
one  of  considerable  importance,  I  thmk  it  prop- 
tr  to  state  the  reasons  of  my  dissent. 

John  8.  Wright,  the  present  defendant,  sued 
ibe  pltdnUSB  in  error  on  a  policy  of  insurance, 

sso 


to  recover  for  a  total  loss  of  a  cargo  of  coffee, 
shipped  from  Rio  de  Janeiro  to  New  Orleans  on 
the  schooner  Mary  W.  As  appears  by  the  bill 
of  lading,  the  gooas  were  shipped  at  the  port  of 
departure  as  early  as  the  12th  day  of  July,  1S56, 
and  the  vessel  sailed  for  New  Orleans  on  the 
same  day.  She  had  stormy  weather  after  her 
departure;  and  on  the  29tb  day  of  August  fol- 
lowing she  was  wrecked  upon  the  rocks,  and  all 
her  cargo  was  lost.  Notice  of  the  shipment  was 
received  by  the  plaintiff  on  the  23d  day  of  Au- 
gust, 1856,  and  on  that  day  he  notified  the 
agent  of  the  defendants,  residing  in  Baltimore, 
of  the  same,  and  requested  him  to  enter  under 
his  policy  the  cargo  of  the  vessel,  which  consist- 
ed of  coffee,  valu^  at  $18  per  bag. 

By  the  terms  of  the  policy  the  plaintiff  was 
insured,  "on  account  of  whom  it  may  concern 
— loss  payable  to  them,  'lost  or  not  lost  [*41& 
— ^at  and  from  Rio  de  Janeiro  to  a  port  of  the 
United  States,  on  one  half  of  five  thousand  bags 
of  coffee,  each  two  hundred  bags  in  running 
marks  and  numbers,  in  order  of  invoice,  subject 
to  separate  average,  upon  all  kinds  of  lawful 
goods  and  merchandise  laden  on  board  of  the 
good  vessel  or  vessels,  beginning  the  adventure 
upon  the  said  goods  and  merchandises  from  and 
immediately  following  the  loading  thereof  on 
board  the  said  vessel  at  the  place  of  shipment 
as  aforesaid,  and  so  shall  contmue  until  the  said 
goods  and  merchandise  shall  be  safely  landed  at 
the  place  of  destination,  as  aforesaid." 

Another  clause  was  that  "the  said  goods  and 
merchandise  hereby  insured  are  valued  at  $18 
per  bag,  as  interest  may  appear." 

Payment  of  the  consideration  by  the  assured 
is  expressly  acknowledged  by  the*  terms  of  the 
policy,  at  and  after  the  rate  of  one  and  one  half 
per  cent — to  return  one  fourth  per  cent,  if  direct 
to  an  Atlantic  port;  to  add  an  additional 
premium,  if  by  vessels  rating  lower  than  A  2, 
or  by  foreign  vessels,  subject  U>  such  addition  or 
deduction  as  shall  make  the  premiums  conform 
to  the  established  rate  at  the  time  the  return 
is  made  to  the  company. 

Some  reference  to  the  correspondence  between 
the  parties  becomes  necessary,  in  order  that 
the  urue  nature  of  the  controversy  may  be  fully 
and  clearly  understood. 

Defendant  is  a  corporation,  doing  business  in 
the  city  of  New  York ;  but  they  have  an  author- 
ized agent  in  Baltimore,  where  the  defendant 
resides.  Their  agent  informed  them  by  letter, 
under  date  of  the  23d  of  August,  1856,  that  the 
plaintiff  on  that  day  had  requested  him  to  enter 
this  cargo  under  his  policy;  and  in  the  same 
letter  stated  the  amount  of  the  soods  and  the 
name  of  the  vessel.  To  that  letter  the  de- 
fendants replied  three  days  afterwards,  saying 
that  they  considered  the  vessel  entirely  unfit  for 
a  cargo  of  coffee,  and  should  not  consider  their 
policy  as  attaching  thereto. 

That  information  was  communicated  to  the 
plaintiff  By  the  agent  on  the  following  day; 
but  the  plaintiff  insisted  that  the  goods  were 
covered  by  the  policy;  and  on  the  same  day  the 
♦defendants  were  informed  by  their  [MIS 
agent  that  the  plaintiff  did  so  insist.  They 
were  also  fumisned  by  their  ag^t  at  the  sam^ 
time  with  a  letter  from  the  plaintiff,  giving  his 
reasons  for  insisting  that  the  cargo  should  be 
entered  under  the  policy.  In  that  letter  he 
stated  that  the  sole  object  of  open  or  running 
policies  would  be  defeated,  if  the  underwrits^ 
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were  at  liberty  to  decline  any  risk  that  might 
arise  under  them;  and  repeated,  that  he  con- 
sidered the  defendants  bound,  by  the  spirit  as 
well  as  the  letter  of  their  policy,  to  cover  the 
goods  at  risk  on  this  vessel. 

Each  party  was  thus  fully  possessed  of  the 
views  of  the  other,  and  of  all  the  circumstances 
of  the  case.  Neither  appears  to  have  enter- 
tained a  doubt  as  to  the  validity  of  the  contract, 
and  the  only  matter  in  dispute  between  them 
was  the  fitness  of  the  vessel  for  such  a  cargo. 
But  they  had  further  correspondence,  which  it 
is  important  to  notice,  in  order  to  understand 
the  real  nature  of  the  controversy  between  the 
parties.  Following  the  order  of  events,  the  next 
letter  is  the  reply  of  the  defendants  to  their 
agent,  which  is  dated  the  26th  day  of  August, 
1856,  three  days  before  the  loss,  and  more  than 
forty  days  after  the  vessel  had  departed  on  her 
voyage.  In  that  letter  they  say,  after  acknowl- 
edging the  receipt  of  one  to  which  it  was  a 
reply,  that,  with  regard  to  the  case  of  the 
schooner  under  the  policy  of  the  plaintiff,  they 
can  only  repeat  their  belief  that  sne  is  an  unfit 
vessel  for  such  a  cargo,  which  makes  her  an  un- 
seaworthj  risk,  and  request  their  agent  to  say 
to  the  plaintiffs,  that  if  he  deems  the  property 
covered  by  the  policy,  he  must  so  consider  it 
subject  to  the  risk  of  the  policy  not  attaching 
from  the  unseaworthiness  of  the  vessel. 

Pursuant  to  that  letter,  the  agent  of  the  de- 
fendants, two  days  afterward,  wrote  to  the 
plaintiff  that  the  president  of  the  company  "has 
requested  me  to  sav  to  you,  that  he  will  cover 
for  the  schooner  Mary  W.,  but  you  must  con- 
sider it  subject  to  the  risk  of  the  policy  not  at- 
taching from  the  unseaworthiness  of  the  vessel,** 
and  made  the  indorsement  on  the  policy  as  fol- 
lows, dating  it  on  the  preceding  day: 

"August  27,  1856.  Schooner  Mary  W.,  Rio 
417*]  de  Janeiro  to  *New  Orleans,  on  i  cargo, 
1,830  bags  of  coffee,  at  $18  per  bag — not  to  at- 
tach if  vessel  be  proved  imseaworthy — $16,470.'* 

When  that  indorsement  was  made,  in  my 
judgment  the  contract  became  complete,  leav- 
ing the  additional  premium  to  be  equitably  ad- 
justed between  the  parties,  according  to  estab- 
lished rate  of  vessels  rating  under  A  2;  or  in 
case  of  dispute^  to  be  settled,  like  any  other 
controversies,  by  the  judicial  tribunals.  E. 
Carver  Co.  v.  Manuf,  Ins.  Co.  6  Gray,  214. 

On  the  following  day  the  agent  informed  the 
defendants  that  he  had  made  the  indorsement. 
To  that  letter  they  replied  on  the  29th  day  of 
the  same  month,  saying,  in  effect,  that  the  con- 
dition inserted  in  the  indorsement  was  practi- 
cally a  nullity;  and  as  a  reason  for  that  conclu- 
sion, they  add  that  no  risk  attaches  if  the  ves- 
sel is  proven  to  be  unsea worthy;  but  the  diffi- 
culty is,  so  to  prove  it.  After  some  other  re- 
marks, which  it  is  not  important  to  notice,  they 
go  on  to  say  that  no  other  remedy  remains  ex- 
cept to  name  a  premium  commensurate  with 
the  risk,  which  they  therein  insist  it  is  their 
right  to  do.  Accordingly,  they  fix  10  per  cent, 
fiubject  to  the  conditions  of  the  policy,  or  two 
and  a  half  per  cent  against  a  total  loss,  and 
direct  their  agent  to  notify  the  plaintiff  of  their 
action  in  the  premises,  that  he  may  determine 
on  which  rate  ne  wanted  the  risk  ontorod.  That 
notice  was  given  to  the  plaintiff  by  the  agent 
on  the  2d  day  of  September  following.  He  ob- 
jected to  the  rates  named  as  exorbitant,  but  ad- 
23  How. 


mittcd  the  right  of  the  company  to 
equitable  rate,  and  insisted  that  tne  cargo  was 
covered  by  the  policy.  His  views  were  com- 
municated by  the  agent  to  the  defendants  on  the 
3d  day  of  September,  1856,  and  on  the  follow- 
ing day  they  struck  the  risk  from  their  books. 

Evidence  was  introduced  by  the  plaintiff  that 
the  premiums  specified  in  the  body  of  nmning 
policies  are  nominal,  and  that  the  true  premi- 
ums to  be  charged  are  fixed  by  increasing  or  re- 
ducing the  nominal  premium  when  the  risks  are 
reported.  Premium  notes  were  given  by  the 
plaintiff  in  this  case  at  the  policy  rate  of  one 
and  one  half  per  cent,  and  were  paid  by  him  to 
the  defendants  at  their  maturity  long  before  the 
loss  in  this  ease.  Sums  paid  for  premiums  on 
running  policies,  'according  to  the  cus-  [*418 
tom  of  this  company,  are  returned  if  no  riaki 
are  reported,  but  with  a  deduction  of  a  half  per 
cent,  which  is  retained  by  the  company  for  their 
services.  According  to  the  testimony  of  tho 
agent,  he  had  no  power  to  bind  the  company 
from  the  time  of  the  application  for  insurance 
imtil  the  answer  thereto  was  received  from  the 
company. 

On  this  state  of  the  case,  the  presiding  jus- 
tice instructed  the  jury  as  follows:  "If  the 
jury  shall  find,  from  the  evidence,  that  the  de- 
fendants executed  the  policy  of  the  27th  of  July, 
1855,  and  received  from  the  plaintiff  the  pre- 
mium therein  mentioned;  and  that  their  ouly 
authorized  agent  in  this  city  made  the  indorse- 
ments on  the  policy  which  have  been  offered  in 
evidence;  and  shall  further  find  that  1,830  bags 
of  coffee  belonging  to  the  plaintiff  were  shipped 
on  the  12th  day  of  July,  1856,  at  Rio,  on  board 
the  Schooner  Mary  W.,  to  be  carried  to  New 
Orleans;  and  that  when  the  schooner  left  Rio 
she  was  seaworthy  and  in  good  condition;  and 
shall  further  find  that  the  vessel  and  cargo  were 
subsequently  on  the  voyage  totally  lost  by  one 
of  the  perils  insured  against;  and  that  the 
schooner  was  rated  lower  in  New  York  than  A 
2,  then  the  plaintiff  is  entitled  to  recover  for 
one  half  the  value  of  the  coffee  so  lost,  at  $18 
per  bag,  less  such  additional  premium  beyond 
the  li  per  cent,  as  in  the  opinion  of  under- 
writers may  be  deemed  adequate  for  the  in- 
creased risk  to  a  cargo  of  coffee  shipped  in  a 
vessel  rating  below  A  2,  with  interest  from 
thirty  days  after  such  time  as  the  jury  may 
find  the  defendants  were  furnished  by  plaintiff 
with  the  preliminary  proofs  of  his  loss.** 

Under  the  instructions  of  the  court,  the  jury 
returned  their  verdict  for  the  plaintiff,  and  the 
defendants  excepted.  That  instruction,  so  far 
as  it  is  necessary  to  consider  it  at  the  present 
time,  affirms  that,  by  the  true  construction  of 
the  policy,  the  contract  between  the  parties  un- 
der the  circumstances  of  this  case,  as  disclosed 
in  the  evidence,  xvas  complete  when  the  ship- 
ment of  the  goods  was  reported  by  the  plaintiff, 
and  the  indorsement  was  made  upon  the  policy 
by  the  authorized  agent  of  the  defendants.  In 
that  view  of  the  case  I  entirely  concur.  When 
the  report  was  forwarded  by  the  agent,  the  only 
objection  made  to  the  risk  was,  that  the  vessel 
was  'unsuitable,  or  that  she  was  unsea-  [*419 
worthy.  That  objection  was  repealed,  and 
finally  the  plaintiff  was  told,  that  if  he  insisted 
upon  the  indorsement,  it  would  only  be  upon 
the  condition  that  the  policy  should  not  attaeh 
if  it  turned  out  that  the  objection  of  the  de- 
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tendanU  wm   well   founded.     He  accepted   the  JOHN   F.   GALLAN   uid   MichMl    P.   Callui, 

oondition,  and  the  fiidorsement  naa    so    made.  A.ppU., 

Aft«r  the  indoricment  was  made,  it  was  too  latf  v. 

for  the  defendaotB  to  reconsider    tlie    poxitinn  CHAS.  W.  8TATHAM  et  aL 

ihej  h»d  voluntarily  aaaumcd        £.  Ca.Arr  Co.  ^^^  477-481.) 

T.  Manuf.  Int.  Co.  S  Gray,  214. 

Suppose  they   had   a   right,    bj   a   condition  Oerd,  u?Aen  irauduleni  tu  to  ereditort — proof  at 

Srecedent,  to  demand  the  payment  of  the  ad-  payment  of  oonnderation,  necesiary    to   tui- 

itional  premium  before  making    the    indoree-  tain — po»«e»Mon,  and  othar  faoti — price  te- 

ment;  they  did  not  insist  upon  the  right,  but  Una  true  voiii9. 

voluntarily  waived  it.       They  had  already  re-  Xi^tia  a  cre^tor'e  bdl  to  •»!  aside  a  deed,  the 

eeived  the  policy  rate  of  one  and  one  half  per  court  below  decreed  tliat  the  deed  was  fraadalent 

cnl,  ;.d  to  Ih.  p,..«.l  tlrn.  b.v.  n«l«Ud.t.  ;._.pi^.^y^»^_l^™  Ojpji^™^.^.* 

refund   the  eame.     Prepayment    of    the   poli(7  paTinent  of  the  eoneldera' 

rate  wm  a  lufficient  consideration  to  uphold  the  I,  wa«  nnntlefactarr. 

contract;   and  certainly  it  will  not    be   denied  .re*thn!rwSi«''w^ln  S 

that  they  might  waive  the  right  to  claim    pre-  i  the  traniaction  w«  eecret 

payment  of  whatever  might  be  due  to  them  for  -oof  U  nearly,  U  not  nalt^ 

the  additional  premium  contemplated    by    the  SS'^SArS^S^Sn^ 

Eihcy.      But  their  right  to   demand   the   ad-  ,f  the  vendor  in  the  paewi 

tional   premium  as  a  condition  precedent  to  e  same  after  the  deed  aa  be- 

the  i„Jor..m,M  ,»Dn.t  b.  .dmllled.     Such   .  "'SliS'hS'J'ff'.TSlffil 

construction  would  defeat  the  policy  and,  there-  vendee. 

fore,  must  be  rejected,  unleae  the  language  of     . .   „__    ,-    .„.    n««j-j  !«•    ■«    intm 

the  instrument  is  imperative  to  that  effeS.     1  ^""B*^  *"•  **  ^^flO.  Demdrf  Apr.  S3,  1860. 

Phil.  Ins.  i  438,  and  Keioiey  v.  Ryan,  2  H.  Bl.  .  PPEAL  from  the  Circuit  Court  of  the  Unit- 

S43.     Policv  rate  is  not  the  actual  rate  of  ad-  il   ed  States  for  the  District  of  Colombia. 

justment  between  the  parties  in  any  case  under  xhe  history  of  the  case  and  a  statement  of 

this  iiistrunient,  unless,  perchance,  it  happens  the  facts  appear  in  the  opinion  of  the  court, 

to  be  the  established   rate   at  the  time  the  re-  Ueatra.  w.  S.  Goz   and   H.  W.  D««la,  tot 

retnrn  is  made  to  tho   company.      Craaford   r.  appellant*; 

Bvtiter,  8  T.  B.  16,  note.  f.  u  ie  mainUined  for  the  appellants  that 
Addition  or  deduction  from  policy  rate  is  to  the  pleadings  did  not  justify  the  decree  of  the 
be  made  ia  all  oaaos  ao  aa  to  make  the  sum  circuit  court.  The  bills  deny  that  the  oonsid. 
paid  and  received  conform  to  the  eatabliebed  eration,  recited  in  the  deed  of  October  16,  18G4, 
rate.  Something,  therefore,  remains  to  be  done  actually  passed.  He  answers  aver  Uiat  it  did. 
In  respect  to  every  risk,  irrespective  of  the  ^nd  show  that  it  was  paid  partly  by  surrender 
diaracter  of  the  vessel.  In  ease  the  shipment  f,l  a  note  tor  (4,000,  and  partly  by  a  cash  pay- 
is  by  a  vessel  rating  under  A  2,  or  by  a  foreign  ment.  These  answers  are  responsive  and  are 
veesel,  an  additional  proninm  may  be  added;  not  disproved  by  any  evidence  and  are^  there- 
but  there  h  no  stipulation  in  the  instrumeot  fore,  conclusive, 
that  it  shall  he  paid  in  advance  of  the  instru-  Feigl«y  v.  ^ei^Iey,  7  Hd.  037. 
ment;  and  there  is  nothinc  in  the  language  of  The  deed  not  being  volunUiy  and  fraudulent 
the  instrument  from  whi(±  to  infer  that  such  per  m,  actual  fraud  must  be  alleged  and  proved, 
420*]  was  "the  Intention  of  the  parties.  That  ^ot  only  against  the  graut«r,  but  also  against 
Inference  was  wholly  gratuitous,    and    in    my  the  grantee. 

judgment,  unfounded.    When  adjusted,  th«  mm  gtat.  13  Elii.  ch.  S,  |  t;  Story,  Eq.  Jur.  | 

to  be  paid  mu«t  conform  bo  the  established  rate  S53. 

at  the  time  the  return  was  made  to  the  com-  All  the  authorities  hold  that  a  bona  fide  pnr- 

pany.  chaser  without  notice  of  fraud,  is  not  affected 

If  the  parties  cannot  agree  what   the   estab-  by  the  grantor's  intent  to  defrand  creditors, 

lisbed  rate  was  at  that  time,  like  other  matters  See  A  «1  or   v.   yfelU,   4   Wheat.   406;    Dnion 

of  controversy,  it  must  be  settled  by  the  judicial  Baiik  v.  Toomer,  S  Hill,  Ch.  27 ;  Storer  v.  fler- 

toibunals.     Harmon  v.  Kingston,  3  Camp.  IGO;  in^ton,  T   Ala.   142;   Pope  v.  AndreiM,  1  B.  A 

1  Amoid,  Ins.  176,  177;  Smith's  Mer.  t.  808;  M.  Ch.  297. 

U.  8.  V.  Willcim,  6  Wheat.  144.    UnlMa  this  be  8.  But  supposing    the    pleadings    sufBdait, 

the  true  construction  of  the  policy,  then  it  is  a  what  are  the  alleged  evidencea  of  fraud  I 

delusion  which  ought  to  be  shunned   ^   erery  1.  The  inadequacy  of  the  consideration, 

business  man.     Loss  often    occurs    before    the  It  appears  that  the  consideration  was  not  In- 

notice  of  the  shipment.   The  assured  oannot  ad-  adequate;    that    the     complainants     wltneaies 

just  the  additional  premium  until  he  knows  by  overestimated  the  value  01  the  property;  that 

what  vesnel  the  shipment  has  he«i  made,  so  that,  the  title  was   defective;    and    uiat    this    eon- 

If  it  be  true  that  the  contract    is    incomplete  sideration    entered    into   the   e«uiderati<n   <rf 

Bntll  the  additional  premium  ii  adjusted    and  value. 

paid,  then  open  or  running  policies  for  the  in-  2.  The  next  evidence  of  fraud  relied  on  ll 

•uranee  of  goods  from  distant  ports  are  value-  John  F.  Callan'i  continuance  in  posaesslon  of 

less.        They   are   worse     than     valueleee,     at  the  property  after  his  conveyance  to  bis  brotiur, 

mMrally  understood,  because  they  have  the  ef-  and  his  receipt  of  rents  from  it. 

feet  te  delude  and  deceive.  Whatever  might  be  the  case  In  regard  to  tht 

For  tbeae  reasons,  I  an  of  the  opinion  that 
tlie  jof *  -'  '"-  ™  -  "  " '       --•  '-  •-- 
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personal  estate,  possession  of  real  estate  is  no  taken  by  either  appellant  in  his  answer.    It  is 

evidence  per  se,  of  traud.  not  pretended  that  it  was  known  to  Michael  P. 

Phettiplace  v.  Sayles,  4  Mason,  312.  Callan,  or  influenced  the  price. 

Positive  denials  of  fraud  in  the  answers,  can-  If  he  had  regarded  the  title  as  bad,  it  is  in- 

not  be  overcome  by  mere  suspicion.  conceivable  that  he  should  have  purchased  at 

Olenn  v.  Chraver,  3  Md.  212;  9  Gill,   215;  7  all;  and  even  if  there  were  no  inadequacy,  the 

Wend.  269.  other  badges  of  fraud  remain. 

3.  But  it  is  maintained  further  by  the  appel-  Under  uie  statute  of  13  EUz.  the  conveyance 

lants:  must  be,  not  only  for  a  valuable  consideration, 

1.  That  John  F.  Callan's  interest  in  the  prop-  but  bona  fide.    Both  must  concur. 

erty  was  such  as  creditors   cannot   reach.    He  1  Story,  Eq.  Jur.  §  353;    Sands  v.  Codioise, 

did  not  pay  anything  for  it,  but  had  merely  a  4  Johns.  536;  Olenn  v.  Randall,  2  Md.  Ch.  220. 

right  to  acquire  title  hereafter  on  condition  of  3.  A  court  of  chancery  will,  at   the   suit  of 

paying  within  a    certain    time.    On    such    an  creditors,  reach  and  condemn    property   whicfi 

inter^  no    common    law    execution    could  be  has  been  fraudulently    conveyed,    although    it 

levied.  could  not  have  been  reached  at  law. 

VanNe88  v.  Hyatt,  13  Pet.  294;  Hopkins  v.  Bayard  v.  B  off  many  4  Johns.  Ch.  450;  Hod- 
Stump,  2  Harr.  ft  J.  301;  Saxjoyer  v.  Morte,  3  den  v.  Spader,  20  Johns.  554;  Weed  v.  Pierce, 
Cranch,  C.  C.  331;  Bogart  v.  Perry,  1  Johns.  9  Cow.  722;  Storm  v.  Waddell,  2  Sandf.  Ch. 
Ch.  52.  495,  511;  Tappan  v.  Evans,  11  N.  H.  312,  326; 

Nor  can  it  be  reached  in  equity.  Sargent  v.  Salmond,  27  Me.  539. 

Dundas  t.  Dutens,  1  Ves.  Jr.  196;   Nantes  v. 

S!r^5?'.,?  ^^'  ^i^i  ^^cJ'A^'f^l}^  «*'•  Mr.  Justice  Nelson  delivered  the  opinion  of 

368;  CatUaud  v.  Estwick,  2  Ansty.  381;  Don-  ^Yie  court: 

ovan  v.  ftnn,  1  Hopk.  Ch.  69 ;  Ewi^g  v.  Can-  xhis  is  an  appeal  from  a  decree  of  the  circuit 

trelly  Meigs,  904;  Enctn  Y.Oldham,  6  Yerg.  185.  ^ourt  of  the  District  of  Columbia. 

2.  A  conveyance  of  such  an  Interest  cannot  ^he  suit  below  was  a  creditor's  bill,  filed  by 
be  wnsideredfraudiUent  against  CT^tors.  Statham  and  others,  the  appellees,  to  set  aside 

Qrogan  v.  Oi>oke,2  Ball  k  B.2B2;   DoyUfv.  ^  ^eed  mad^  by  J.  F.  CallaTand  wife  to  M.  P. 

?i2^'  k^"^'  ^1^'  ^"^f^i  ""'  ^t^^  ^  ®*^^'  Callan,  on  the  16th  October,  1854,  conveying  lot 

305;  Math^csY.Feaver,  1  Cor,  278.  ^o.  8,  in  square  No.  456,  with    the    impFove- 

Messrs.  A.  Aiurtlii  Smith  and  OUlton  A  j^^^^  i„  ^he  city  of  Washington,  and  to  sub- 

,    rS?**-*^'  appellees:                 ^^  ^     .        .  ject  it  to  the  payment  of  the  plaintiflfs    iudg. 

1.  The  decree  is  right,  and  ought  to  be  af -  ments. 

A  fr'          .     .        Av       .         _j.             ^   Av  Judgments  to   an   amoimt  exceeding  $3,000 

After  reviewing    ttie    circumstances    of   the  ^^^^  recorded  against  J.  F.  Callan,   5th   May, 

casjE^  the  counsel  said:  1855       j^^  ^^^  ^^^  recorded  14th  April,  1856. 

^e  tndwia  of  fraud  relied  on  are:  ^  ge^on^  bill  was  filed  against  the  same  par- 

The  insolvency  of  the  grantor  and  penden<?y  ^.j^  j^^d  others,  on  the  9th  August,    1856,   by 

of  suite  against  him  about  npening  into  judg-  Austin  Sherman,  a  judgment  creditor  of  J.  /. 

mcnt,  known  to  the  grantee;  the  inadequacy  of  Callan,  for  the  purpose   of    setting   aside   the 

price;  continued  possession  ^d  enjoyment  of  g^me  deed,  and  subjecting  the  property  to  the 

the  property  by  tide  grantor  after  the  deed;  the  payment  of  his  judgments  recoverS  2d  April. 

failure  to  show  the  paj^ent  of  Wie  alle^  con-  Jggg^  ^nd  exceeding  in  amount  $9,000. 

sideration;  the  antedating  the  deed  and  with-  j^^  ^^  g^its  were  consolidated,  as  the  same 

holding  the  same  from  the  record;  the  evasive  ^^^f^  ^^^^  equally  applicable  in  respect  to  the 

and  unewrtain  character  of  the    answers;    the  ^         ^f  fraud  in  the  execution  of  ihe  convey- 

falsi^  of  John   P.  ,Callan'a   answer   and   its  ance  sought  to  be  set  aside.    The  court  below 


«i  ui«    Bf^^»    wnuuci^    u    Duii»    nae;    vue  ^^^j  ^jj^  proceeds  to  be  brought  into  court  for 

secrwy  of  the  ^ansaction;  the  sweeping  grant  distribution.    The  ease  is  here  on  an  appeal 

in  the  deed,  and  the  admitted  previous  intent  ^^^^  ^jj^^^  decree 

by  the  grantor  to  defraud  his  creditors,  are  so       ^^  the  date  of  the  deed  of  October,   1864, 

numerous  and  well  Mtobhshed  as  hardly  to  re-  ^aUan  was  heavily  in  dd)t-several  suite  i^ 
quire  authority.     The  foUowing  are  relied  on      ^„^.       ^^^^  ^^.^^^^^  maturing  to  judgmente, 

m  support  thereof:  a       i  •  u  au  _x     •  ^^       ^     •  ^T. 

hJ^  v.  JTemp,  61  U.  S.  (20   How.)    46;  ^J^"^^5"  PI^lP^l^  ""  ^"^^^^  ^^"i^  ^^^* 

8ands\^Oodwise,    4.   Johns.    636;    Parker   v.  t^.l^il^.^Pilr.^^^^ 

Holmes,  2  Hill,  Ch.  95;  Lee  v.  Hunter,  1  Paige,  ^I^S^^'V  JfU?""  ^^^«'»V^"'  »*  ^^^^  "^  ^ 

619;  Miller  Y.  TolUson,  1  Harp.  Ch.  146;  bIz-  deed  of  $4,900.    The  premises  conveyed,  accord- 

man  v.  Draughan,  3  Stew.  243;  Bank  U.  S.  v.  ^^  ^.  \^«  «*V™**f  ^^  witnesses  who  were  well 

Hausman,  6  Paige,    626;    Land  v.   /effHes,  6  acquainted  with  them,  were  worth  at  the  time, 

Rand.  211;  Halbert  v.  Qrant,  4  Mon.  680;   Hil-  exceeding  •$15,000,  assuming  the  title  [^^TB 

dreth  Y.  Sands,  2  Johns.   Ch.   85 ;    Walcott   v.  to  be  good,  which  will  be  noticed  hereafter. 

Almy,  6  McL.  23;  Jo^iMon  v.   Dick,   27   Miss.  The  vendor  continued  to  possess  and  occupy  the 

277;  1  Story,  Eq.  Jur.  869;  8  Md.  Ch.  34,  35;  property  after  the  conveyance  the  same  as  be- 

Buxmn  v.  Dent,  2  Md.  Gh.  Ill,  220;  Perkins  v.  fore,  leasing  the  buildings  and  collecting  the 

Fatten,  10  Qa.  241 ;  Smith  v.  Henry,  2  Bailey,  rente  in  his  own  name,  and  not  accounting  to 

123;  Trimble  v.  Ratcliff,  9  B.  Mon.  511.  the  vendee  for  the  same.     Indeed,  the  vendee 

2.  The  appellante  attempt  to  explain  the  in-  seems  to  have  taken  no  part  in  the  management 

adequacy  of  price  by  assailing  their  own  title,  of  the  property ;  nor  does  it  appear  that  he  haa 

This  objection  to  toe   tiUc^   howeveSf  ii  aoi  txerciied  tasj  act  of  ownerahip  over  it  since 
tS  How.  ^"^^ 
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th«  purohAM,  and  down  to  the  taking  of  tba 
prooli  in  these  cases. 

In  the  ansuer  of  Callan,  the  venttor,  to  the 
bill  of  Statham  and  others,  to  tlie  charge  that 
the  coDBideration  mentioned  in  the  deed  waa 
not  paid,  he  simplj  states  that  it  had  beoi  fullj 

nid  bj  his  brother,  the  vendee.  He  vendee, 
-  hU  answer,  adopts  the  answer  of  his  oode- 
fendant. 

In  their  answer  to  the  bill  of  Sherman,  the; 
concur  in  stating  that  $1,000  of  the  considera- 
tion was  paid  by  the  surrender  of  a  note  the 
Tendee  held  against  the  other  partj,  and  t900 
in  cash,  and  that  the  psyivtent  was  not  made  in 
presence  of  anj  third  person. 

No  proof  was  given  bj  the  defendants  tn  re- 
spect to  the  payment  of  the  consideration,  with 
a  view  of  sustaining  the  all^ation  in  the  an- 
swers. Thej  rely  entirely  upon  the  rule  of 
f leading,  that  the  answers  are  responsible  to 
he  bill,  and  to  be  taken  as  true  till  overthrown 
by  proof  on  the  other  side.  As  they  aver  the 
payment  was  a  transaction  betueen  themselves, 
and  the  principal  part  a  note  held  by  the  vendee, 
which  he  surrendered,  the  evidence  in  respect  to 
which  is,  therefore,  excluBively  within  their  own 
knowledge,  it  would  have  been  more  satisfactory 
if  they  had  given  some  proof  in  support  of  the 
answers,  especially  when  there  Here  other  ac- 
companying circumstances,  tending  to  excite 
distrust  and  suspicion  as  to  tlie  bona  lidee  ot 
the  d(«d. 

As  it  respects  Uie  defect  in  tlie  title,  relied  on 
to  reduce  the  value  of  the  property,  it  appears 
that  J.  F.  Callan,  in  November,  IS4O,  took  a 
lease  of  this  property  from  one  W.  Robinson, 
trustee  of  Alice  Jenidnga,  Alice  joining  in  the 
lease  for  the  term  of  her  natural  lite,  for  the  an- 
nual rent  of  $200 ;  and  in  which  lease  it  in  agreed 
480*]  that,  upon  the  death  ot  the  said  -Alice. 
the  lessee  shall  have  the  right  to  purchase  the 
•state  for  the  price  of  (3,000;  upon  the  payment 
of  which.  Robinson  binds  himself  and  his  heirs 
to  convey  the  title.  Alice  died  in  May,  18S1, 
and  Robinson  some  years  earlier. 

It  Is  insisted  on  the  part  of  the  defendants, 
that  the  heirs  of  Robinson,  and  also  of  Alice, 
refuse  to  carry  into  execution  this  contract,  and 
have  refused  to  accept  the  (3,000.  There  is 
■ome  obscurity  upon  the  evidence,  as  It  respects 
the  precise  state  of  this  question  at  the  time  ot 
the  deed  from  Callan  to  his  brother,  in  October, 
1BS4.  It  is  claimed,  on  the  part  of  the  judg- 
ment creditors,  that  this  money  had  been  paid 
and  that  the  deed  from  the  heirs  was  kept  back 
in  fraud  of  their  rights.  Perhaps  the  better 
opinion  is,  upon  the  facts,  that  the  money  has 


there  la  no  serious  embarrassment  in  the  way 
«t  clearing  the  title  on  payment  of  the  money. 

It  appears  by  some  arranftement,  not  por- 
Ucularly  explained,  with  the  heirs,  after  the 
death  of  Alice,  Callen  agreed  to  pay  the  interest 
on  the  $3,000,  and  which  hns  been  paid  down  to 
the  month  of  July,  1854:  and  the  case  shows 
ttat,  upon  the  payment  of  the  purchnae  money, 
with  the  interexC.  from  the  period  Inst  men 
tioned,  the  title  can  he  obtained.  It  would 
have  been  remarkable  if  this  right  of  purchase 
had  not  been  preserved,  as  it  appears  Cnllan 
has  put  on  the  property  improvements  to  the 
arnnant  «f  from  WlflOO  to  (10,000. 


The  question  aa  to  the  title  is  only  important 
as  entering  into  the  estimato  ot  Hie  value  of  tha 
property,  and  aa  tending  to  rebut  tba  under- 
valuation of  the  price,  aa  charged  in  the  bill. 
It  is  clear,  however,  admitting  the  property  to 
be  subject  to  the  payment  of  $3,000,  that  the 
price  was  considerablv  below  its  true  value. 

But,  independently  of  this  consideration, 
there  are  other  facts  in  the  case  that  may  well 
justify  the  decree  below — the  most  important, 


consideration  stated  in  the  deed.  This  proof 
was  vital,  in  order  to  uphold  a  deed  in  oth- 
er respects  surrounded  with  suspicion.  The 
'evidence  was  in  their  possession;  and  [*481 
their  admiesion  Ihoit  the  transaction  waa  secret 
made  the  proof  still  more  indispensable  on  their 
part.  The  want  of  it,  under  the  circumstances, 
IB  nearly,  if  not  quite,  fatal  to  the  validity  of 
the  deed  as  against  creditors. 

The  continuance  ot  the  vendor  in  th«  posses- 
sion and  occupation  and  full  enjoyment  of  the 
premises,  the  same  after  the  deea  aa  before,  and 
absence  of  interest  in  the  subject  manifested  by 
the  vendee,  are  circumstances  not  aatisfactority 
explained;  also,  the  heavy  indebtedness  of  J.  F. 
Callan,  and  suits  pending  and  maturing  to  judg- 
ment—all well  known  to  the  vendee. 

We  ors  talitfiad  tha  deoree  of  tkt  oourt  b«Iaw 
it  right,  and  tKoutd  h«  afirmti 


BENJAMIN  FORD. 


(See  8.  C  aa  How.  4»~eB.) 

Ueagt,  when  admwible  to  avplain  iHSlrumMf — 
ejf«ct  of,  hiAD  United— oarmot  add  to  or  vary 
oonlrool — ambiguity — aurety — eer&ol  Me^tui- 
tions,  prior  to  uTtlton  ooHtroot — tohmi  00m- 
traot  btflds  principal,  not  Ojr^nt. 


the  t< 


ble,  ft  n.-.  -.    

up  at  the  obscurltT. 

It  la  not  adiDUslble,  In  order  to  add  to  or  eUKrari 
upon  the  contiatt  new  stipiilatlona,  nor  to  coDUa- 
dict  tbose  which  are  plain. 

I'root  of  usaga  Is  luadmlsslble  where  Ibert  It 
no  ambiguity  or  QDcertalnty  la  the  terms  ol  s 
contract,  and  the  condllton  souEht  to  be  ann^fd 
wai  not  b7  waj  of  einlanstlon  or  tntsrpretatlop. 
baMn  addition  to  the  contract. 


suretj  ■  siven  anm  ot  money.  Is  Inadmlnlble. 

Any  coUTersatlons  and  verlial  underatandlUK  be- 
tween the  parties  at  the  time,  were  merirFd  In  the 
— and  parol  evidence  Is  iDsdmlstible  ta  en- 


ratt  them  upon  It. 
The  court  below  was  rljrbt  In  K 


Note,— t7»oa«   ond   rujrtom,-  admUifbllltv  »t.  • 
Otterbacll,''"u''  U^eit"!!?  &"«(».'  * 


ia59. 
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Where  the  name  of  the  principal  Is  disclosed  in 
tlM  contract,  and  the  place  of  his  rpsidence,  as  the 
person  making  the  sale  throuj^h  his  agent — this 
fixes  the  daty  of  the  performance  upon  him,  and 
exonorates  the  agent. 

Argued  Apr.  19,  1860,    Decided  Apr.  SO,  1860. 

iN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland 

This  was  an  action  of  assumpsit  brought  in 
the  court  below  by  the  defendant  in  error,  to 
recover  damages  resulting  from  the  alleged 
breach  of  a  certain  contract. 

The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  $12,161  damages, 
and  $68.50  costs;  whereupon  the  defendants 
sued  out  this  writ  of  error. 

The  facts  of  the  case  are  very  fully  stated  by 
the  court. 

Messrs.  William  F.  Friok,  J.  P.  Benja- 
min, and  J.  Nelson,  for  plaintiffs  in  error: 

The  plaintiffs  in  error  in  this  court  will  in- 
aist: 

1.  All  the  evidence  on  the  case  ought  prop- 
erly to  have  been  submitted  to  the  jury,  and 
was  suiTici  nt,  if  they  believed  it,  to  establish 
the  existence  of  an  usage,  among  a  certain  class 
of  flour  dealers  in  the  city  of  Baltimore,  accus- 
tomed to  deal  in  "time  contracts,"  under  which 
-either  the  buyer  or  seller  might  demand  securi- 
ty, by  way  of  a  margin  to  be  put  up  by  both, 
-whenever  the  faithfid  nerformance  of  such  a 
contract  should  be  considered  doubtful  by  either 
party. 

2.  There  was  evidence  in  the  cause,  which 
ought  properly  to  have  been  submitted  to  the 
jury,  tending  to  show  that  both  the  agent  of 
the  plaintiff  below  and  the  defendants,  made 
all  their  "time  contracts"  for  flour,  with  refer- 
ence and  subject  to  such  an  usage. 

3.  The  usage,  as  proved,  was  a  reasonable  and 
lawful  usage. 

4.  The  etfcct  of  the  usaee  was  not  to  vary  and 
contradict  the  contract;  but  to  add  to  it  some- 
thing incidental  and  not  inconsistent  with  it; 
:and  that  on  this  ground  proof  of  the  usage  was 
admissible,  although  the  contract  was  in  writ- 
ing. The  agreement  for  a  "time"  sale  of  flour, 
on  certain  terms  and  for  a  margin,  being  one 
and  simultaneous,  and  a  part  only  of  the  con- 
tract having  been  reduced  to  writing,  parol  evi- 
dence of  the  residue  was  properly  admissible. 

5.  The  agent  of  the  plaintiff  below  had  a  right 
to  contract  in  reference  to  the  usage  so  as  to 
bind  his  principal. 

6.  That  not  only  by  the  rules  of  legal  pre- 
sumption, but  by  necessary  inference  from  the 
facts,  the  credit  in  this  case  was  given  exclu- 
sively to  the  agent,  and  the  principal  had  no 
right  of  action  on  the  contract ;  and  that  even  if 
this  were  otherwise,  the  rule  of  damages,  as 
applied  to  the  case,  was  erroneous. 

1.  The  proof  shows  the  existence  of  a  distinct 
class  of  traders,  accustomed  to  deal  in  "time" 
contracts  for  flour.  The  custom  contended  for, 
is  confined  to  that  class  of  dealers. 

The  custom  is  simply  that  a  right  is  reserved 
to  both  parties  to  call  for  a  "margin." 

The  usage,  as  proved,  goes  further.  It  defl- 
nitely  fixes  the  time  at  which  the  security  may 
be  demanded,  its  nature  and  amount,  and  the 
right  of  thcf  demanding  parties  forthwith  to  re- 
scind the  contract  on  the  refusal  or  failure  of 
the  other  to  comply  with  the  demand.  The  evi- 
'SZ  How. 


dence  on  the  part  of  the  plaintiff  in  error 
fully  up  to  the  standard  /equired. 

2.  The  true  and  only  object  of  introducing 
evidence  of  usage,  is  to  ascertain  and  give  ex- 
feet  to  the  intentions  and  understanding  of  the 
parties  to  a  contract.  The  proof  must,  there- 
lore,  be  such  as  to  show  that  the  parties  knew 
and  adopted  the  usage  as  part  of  their  contract, 
or,  as  it  is  commonly  expressed,  that  they  con- 
tracted in  reference  to  it. 

The  validity  and  binding  effect  of  usage  does 
not  depend  upon  the  extent  to  which  it  is 
adoptea,  but  upon  the  fact  whether  or  not  the 
contract  is  made  in  reference  to  it.  Unless  this 
were  so,  there  could  be  no  such  thing  as  a  valid 
usage  confined  to  a  particular  place,  or  busi- 
ness, or  branch  of  business,  or  to  the  business  of 
particular  individuals  or  companies.  Yet,  all 
such  exist  and  have  been  legally  reco^ized,  and 
a  fortiori  where  the  usage  of  the  particular  com- 
pany or  individual  is  expressly  referred  to,  and 
made  part  of  the  contract. 

Odhay  v.  Lloyd,  3  Barn,  k  C.  793;  BaXmon 
Falls  Mfg.  Co.  v.  Qoddard,  14  How.  456;  Rei^ 
ner  v.  BarOc  of  Columbia,  9  Wheat.  681;  IfiUf 
V.  Bwrik  of  U.  8.  11  Wheat.  438;  Loring  r.  Our- 
ney,  6  Pick.  16;  McDowell  v.  Ingersoll,  6  8.  & 
R.  101;  Knox  v.  Rives,  14  Ala.  249. 

8.  It  is  admitted  that  the  custom  must  be 
reasonable  and  lawful.  The  theory  on  which  a 
usage  is  adopted  is,  "that  it  is  a  part  of  the  con- 
tradi."  Therefore,  any  and  every  rule  of  law 
which  may  be  controlled  b^  the  positive  and  ex- 
press stipulations  of  parties  may  be  controlled 
to  the  same  extent  by  usage.  The  true  scope  of 
the  rule  is,  that  no  usage  can  make  valid  a  con- 
tract which  the  law  prohibits,  or  incorporate 
elements  in  the  contract  which  are,  in  them- 
selves, unlawful.  Tested  by  these  rules,  the 
custom  proved  in  this  case  is  neither  unreason- 
able or  unlawful.  It  is  an  incident  to  the  con- 
tract, without  which  the  contract  itself  is  ame- 
nable to  the  charge  of  being  unfair  and  immoraL 
This  usage,  properly  understood,  is  designed  to 
protect  the  fair  and  responsible  trader  from  the 
msohent  gambler,  and  to  convert  what  might 
be  in  its  design  a  wager  merely,  into  a  viuid 
contract  in  its  effect. 

4.  While  it  is  clear  that  evidence  of  usage  is 
not  admissible  to  vary  or  to  contradict,  either 
expressly  or  by  implication,  the  terms  and  pro- 
visions of  a  written  contract;  it  is  equally  so, 
that  in  commercial  transactions  extrinsic  evi- 
dence of  custom  and  usage  is  admissible,  to  an- 
nex incidents  to  written  contracts  in  matters  in 
respect  to  which  they  are  silent. 

Button  y. ^Warren,  1  Mees.  &,  W.  475. 

Hence,  an*  established  custom  may  add  to  a 
contract  stipulation  not  contained  in  it,  on  the 
ground  that  the  parties  may  be  supposed  to  have 
had  these  stipulations  in  their  minds,  as  a  part 
of  their  agreement,  when  they  put  upon  paper 
or  expressed  in  words  the  other  part  of  it. 

2  Pars.  Cont.  49,  and  cases  ic  note  z;  Renner 
V.  Bank  of  Cohimhia,  9  Wheat.  581;  Bank  of 
Washington  v.  Triplett,  1  Pet.  26;  Syers  ▼. 
Jonas,  2  Welsh.  H.  &  G.  Ill ;  Queen  v.  Inhah.  of 
Stoke  upon  Trent,  6  Ad.  &  E.  N.  S.  303. 

Where  the  agreement  between  the  parties  ii 
one  and  entire,  and  only  a  part  of  tnis  is  re- 
duced to  writing,  it  would  seem  that  the  resi- 
due of  the  contract,  though  not  resting  on 
usage,  may  be  proved  by  eztrinsae  evideiioe;  and 
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this  even  where  the  residue  of  the  contract,  rest- 
ing in  parol,  may  operate  when  disclosed,  to  put 
the  legal  rights  and  responsibilities  of  the  par- 
ties in  reference  to  the  subject  matter  of  the 
contract,  in  a  different  position  from  that  in 
which  the  written  part  of  it  places  them. 

2  Pars.  Cont.  65 ;  Jeffery  v.  Walton,  1  Stark. 
267;  2  Eng.  C.  L.  385;  Knapp  y.  Harden,  6  Car. 
ft  P.  745;  25  Eng.  C.  L.  630;  1  Greenl.  Ev.  5 
804;  Coales  v.  Sangston,  5  Md.  131. 

5.  Bell,  being  the  general  agent  in  Baltimore 
of  the  defendants  in  error,  for  the  sale  and  pur- 
chase of  flour  for  him,  had  authority  to  make  a 
"time"  subject  to  the  call  for  a  "margin,"  so  a<t 
to  bind  his  principal.  That  the  principal  in 
New  York,  in  authorizing  his  Baltimore  agent 
to  sell  flour  for  him  generally  on  "time"  con- 
tracts in  the  latter  market,  was  bound  by  the 
usages  of  the  "time"  flour  trade  in  that  market, 
is  clear. 

Pollock  T.  StahleB,  12  Q.  B.  K.  S.  765 ;  Sutton 
V.  Tatham,  10  Q.  B.  27;  Bayliife  t.  Butteruoorth, 
I  Welsh.  H.  ft  0.  425. 

The  prhidpal  cannot  defend  himself  on  the 
ground  that  ne  did  not  know  of  the  general  or 
special  usage. 

Story,  Ag.  §§  60,  96;  Bank  of  Washington  v. 
Triplet  t,  1  Pet.  34. 

0.  The  instruction  given  by  the  court  below 
had  tlie  effect  of  withdrawing  from  the  jury  all 
the  evidence  showing  that  the  credit  given  in 
the  transaction  was  to  the  agent,  Bell,  exdu- 
■ively. 

The  rule  laid  down  by  Story  as  a  presump- 
tion of  Inw  is  that  "a  foreign  factor  buying  or 
telling  goods,  is  ordinarily  treated,  as  between 
himself  and  the  other  party,  as  the  sole  con- 
tracting party;  and  the  real  principal  cannot 
tue  or  be  sued  on  the  contract." 

Story,  Ag.  8  428;  snt,  also,  more  especially 
IS  268,  290,  and  400. 

This  is  the  established  English  doctrine. 

Huss.  Fact,  ft  Bro.  288 ;  2  Liv.  Ag.  249 ;  Pater- 
eon  ▼.  Chmdaeeqvif  15  East,  02;  Addieon  t. 
Oandasequi,  4  Taunt.  574;  Thomeon  v.  Daffen- 

Sort,  9  Bam.  ft  G.  78;  Bmyih  y,  Andereon,  7 
Tan.  Gr.  ft  S.  21,  62  Eng.  G.  L. 

The  rule,  m  stated  by  Story  in  the  four  sec- 
tions above  quoted,  has  never  been  directly 
questioned  in  this  country,  except  in  (me  case 
{Kirkpatrick  ▼.  Stainer,  22  Wend.  244),  and 
then  by  a  divided  court. 

It  is  reaflirmed  by  him  (and  in  that  case  ex- 
amined) in  note  1  to  8  268,  5th  edition  of  1857, 
Story,  Ag.,  and  has  been  adopted  in  MoKenssie 
V.  yerjMS,  22  Me.  148;  Aloook  ▼.  Hopkins,  6 
CuHh.  490;  Merriok*e  Estate,  5  Watts  ft  S.  14. 

It  is,  however,  an  open  question  whether  the 
rule  extends  to  the  different  states  of  tne  Union, 
•8  jurisdictions  foreign  to  each  other.  There 
are  dicta  in  22  Wend.,  above  referred  to,  to  the 
affect  that  it  does  not.  But  the  point  has  never 
been  expressly  made  and  decided  in  that  way. 

On  the  contrary,  in  Vewcastle  M.  Co.  v.  Red 
Hirer  R.  1  Rob.  La.  145,  it  was  directly  held 
that  it  did  apply  to  the  different  states  as  a 
reasonable  presumption;  and  this  would  seem 
to  be  the  true  doctrine. 

The  term   used   in   the  books   is   principals 
••beyond  seas;"  and  in  construing  these  words 
Mn  "cts  of  limitation,  they  are  held  to  refer  to 
^h(«i  states  ei  this  union. 
830 


And  BO  bills  of  exchange  are  fareign  bills 
when  drawn  by  a  party  in  one  state  apoa  one 
in  another  state.  Story,  Bills,  §1  22  and  28; 
Buokner  t.  Fi/nley,  2  Pet.  686. 

So,  both  Scotland  and  Ireland  are  foreign  to 
England  for  the  purposes  of  this  rule. 

This  rule,  in  the  absence  of  any  evidence  on 
the  question  "to  whom  credit  was  given,**  cre- 
ates a  conclusive  presumption  of  exclusive  eredit 
to  the  agent.  It  is  of  course  liable  to  be  re- 
butted, but  the  onus  is  on  the  principal.  In 
this  case  there  is  nothing  to  remove  the  weight 
of  presumption.  On  the  contrary,  the  proof  is 
all  the  other  way. 

The  absconding,  of  itself,  was  a  virtnal  aban- 
donment of  the  contract  by  Bell. 

Roper  V.  Coomhes,  6  Bam.  ft  G.  534;  Planehe 
V.  Colhum,  8  Bing.  14;  Keys  v.  Harwood,  2 
Gom.  B.  905;  Duboie  v.  Delaware  Cam.  Co.  4 
Wend.  285. 

If  it  did  not  give  an  absolute  right  to  the 
other  party  to  treat  the  contract  as  rescinded, 
it,  together  with  the  insolvent^,  reasonablv  en- 
titled him  to  ask  for  security  for  its  perform- 
ance. 

In  every  contract  of  purchase  and  sale,  ao  long 
as  it  is  executory  and  the  rights  of  third  par- 
ties do  not  intervene,  the  insolvency  of  either 
party  qualifies  his  rights,  and  adds  to  the  ordi- 
nary rights  and  remeaies  of  the  other. 

See  tfmtt;^v.BoioIes,2Esp.678;  1  Para.  Oont 
2d  ed.  477 ;  Story,  Sales,  $321;  Sands  w.  Taylor, 
5  Johns,  395;  Girard  v.  Taggart,  6  Serg.  ft  R. 
34;  Vargas  v.  Vewhall,  16  Me.  317. 

Messrs,  Oeorce  WilUaai  Browm  and  F. 
W.  Brane,  Jr.,  for  defendant  in  error: 

The  defendant  in  error  contends: 

First.  The  evidence  is  not  sufficient  to  estab- 
lish a  general  usage  in  Baltimore,  by  whidi 
either  party  to  a  contract  to  deliver  flour  at  a 
future  day  is  entitled  to  demand  a  margin  or  a 
security  of  the  other. 

Second.  Such  usage,  if  proved,  would  not 
be  valid  and  binding,  because: 

(a)  It  is  not  reasonable  and  certain.  It 
opens  the  door  to  fraud  and  deception,  and  of- 
fers facilities  to  parties  to  escape  f^rom  eon- 
tracts  which  appear  likely  to  occasion  loss. 

( ft )  The  usage  is  not  generally  known  in  Bal- 
timore. 

(o)  Usage  may  explain  the  meaning  of  terms, 
but  cannot  avail  to  contradict  or  vary  a  writ- 
ten contract.  To  permit  it  to  do  so,  would  be 
in  violation  of  a  settled  rule  of  evidence  and  of 
the  statute  of  frauds. 

Third.  If  the  conversation  with  reference  to 
the  usage  is  of  any  avail  at  all,  it  can  only  bind 
Bell  personally,  and  was  intended  only  to  do  soi 

Fourth.  The  testimony  of  Ballard  would  be 
inadmissible  to  show  the  usage  of  Bell  in  ref- 
erence to  his  own  contracts,  in  a  case  like  tKis, 
where  it  would  vary  or  contradict  a  written 
contract ;  but  it  certainly  cannot  bind  the  plain- 
tiff, who  does  not  appear  to  have  had  any 
knowledge  of  notice  thereof. 

Fifth.  Even  if  the  usage  be  proved,  and  be 
good  in  law,  and  binding  on  the  plaintiffs,  the 
defendants  cannot  avail  themselvea  of  it,  he- 
cause  the  margin  was  expressly  claimed  oo  the 
ground  of  contract,  and  not  of  usage. 

Sixth.  Because  the  notice  was  not  addressed 
by  Ballard  to  the  plaintiffs  in  New  York,  but 

64  v.  1. 
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wu  dlr«eUd  to  Bell  In  BaltiinoTe,  mi  Mnt  t«  2  Pus.  Cont  48S;  jrvirwiffAlsr  t.  OM^aOif, 

hit  coimtiDg-TOom  alter  he  had  ditappeared.  I  McLean,  530;  Btaaton  t.  Small,  3  Sand.  230; 

Seventh.    Bell  wae  not  the  plBintifrt  a^t  Sibbleichile  t.  UoUorivg,  S  Meet.  *  W.  4S2; 

for  the  purpose  of  receiving  any  such  notioe;  Uortimer  v.  UoCalUm,  9  Mees.  ft  W.  68. 

and  even  if  he  were,  a  notioe  addreHsed  to  an  The  notice  in  this  case  was  not  sufficient, 

absconding  agent  and  sent  to  his  counting  room  1  Pars.  Cont  64;  Story  Ag.  {{  2S,  29,  80, 

and   so  sent,   in   fact,   because  the  agent  was  [40,  216;  Bank  of  V.  8.  t.  Davit,  2,  Hill,  4S1; 

known  to  have  diaftppeared,  ii  not  sufficient  to  7niddon  r.  Prioe,  2  Car.  ft  P.  610;  button  Baitk 

bind  the  principal.     Good  faith  and  fair  deal-  v.  y.  7.  A  B.  Canai  Co.  4  Paige,  128;  WtUit  t, 

ing  require  that  the  notice  should  have  been  Bank,  4  Adol.  ft  E.  39;  Harper  v.  Bampton,  I 

aent  to  the  plaintiff  in  New  York.  Sarr.  ft  J.  71S;  Duniap's  Paley,  Ag.  187;  Hum. 

Eighth.     But   the   notice    did   not   give   the  Fact.   314,   31S;    Ofborn   v.   Bank   of   V.   B.   9 

plaintiff  reasonable  time  to  comply,  eren  if  it  Wheat.  830;  4  Eow.  336;  9  How.  ibZ;  11  How. 
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L  B.  Ballard,  Brokw. 


_.  „         J  before   12  h.   on  the  Zlst,  and  gave  Mr.  Justlea  ITalaom  deUnred  the  OolnkB  •! 

notice  to  deposit  16,000  in  the  Merohanta'  Bank  the  court: 

of  Baltimore  on  the  following  day.  This  is  a  writ  of  error  to  the  drenit  oonrt  «i 

Ninth.    The  defendants  did  not  complr  with  the  United  Btata  for  the  district  of  Maryland, 

their  own  notice — they  stated  that  on  tbe  22d  xhe  suit  was  brought  by  Ford  against  ue  de- 

they   would  deposit  C6,000  in  the   Merchants'  tendanta  in  the  court  below  uponlhe  following 

Bank,  and  required  Bell  to  do  the  same;  but  ^ntract: 
the?  made  no  soeh  deposit,  and  therefore,  under 

DO  circumstances,  oould  the  plaintiff  be  required  Baltimore,  November  7,  18S6. 

to  do  so.  For  and  in  consideration  of  one  dollar,  th» 

Tenth.    The  defendants  had  no  right  to  re-  receipt  whereof  is  hereby  acknowledged,  1  h»ve 

qnire  the  arbitrary  sum  of  $6,000  in  cash,  on  a  this  dav  purchased  from  J.  W.  Bell,  agent  ba 

contract  on  which,  at  the  time  of  the  demand,  Benjamin  Ford,  New  York,  for  account  of  Oal- 

th(7  were  in  fact  losers;  and  therefore  no  se-  ricks  ft  Lurman,  Baltimore,  ten  thousand  bar- 

enrity  at  all  was  neoessary.  rels  superfine  Howard  street  or  Ohio  flour,  da- 

Elerenth.     Nor  had  the  defendants  the  right  Jiverable,  at  seller's  option,  in  lots  of  five  hun- 

(o  select  the  place  of  deposit,  nnd«T  penalty  of  dred  barrels,  each   lot  subject  to  three  dayw" 

a  eancellaUon  of  the  contract.  notice  of  delivery,  and  payable  on  delivery,  at 

Twelfth,     Nor  had  Ballard,  the  broker  who  the  rate  of  nine  doliara  and  twen^-flve  oenta 

made  the  contract,  any  right  to  give  a  notiev  p^r  barrel,  viz.: 

miirtecnth.    Tbe  instructions  of  the  court  are  'J'JSo  ^".f*'^  " 

correct  and  cover  the  whole  case.    The  rule  of  4^000       " 

damagea  as  laid  down  is  sustained  both  by  rea-  Trrrr' 

■on  and  authoribr.  "•"** 

Fourteenth.     Ford   Is   principal,   and   has   a  Approved : 

right  to  sue.  Oelricks  ft  Lnrmaa, 

Orvm  V.  Zoyto,  36  ^g.  L,  ft  E.  396;   Ma  ^^   2,000   barrels   deliverable   in   December 

i"*^  ^.f*^'^  ^i,?-  S-.'f'  ^^kpairxck  V.  „„  delivered,  accepted,  and  paid  for,  aa  per 

V^^\,^7^1-^*''J'''^^'l-^'^,l'^'  «»ntr«ct.    The  4,000  barrels  to  be  delivered^ 

3  HiU,  72;  8  Hob.  Pr.  B7j  2  Kent,  Com.  8t&  ed.  ,^  ^^  ^^^  ^^^^^  „,  January  and  February 

830,  manr.  BIB.  were  duly  tendered  to  the  defendants  and  pay- 

The  following  authoritI«  are  rrfied  on  to  «s-  ,^t,  demanded,  and  which  were  refused.  '^ 

tabliah  the  proposition  tluit  the  written  oontraot  The  only  objection  to  tbe  acceptance  of  the 

cannot  be  varied  or  contradicted  by  thej^f  ^^^  ^  ^^  ^(j^^  tendered  was  tlie  refusal  ot 

of  UB^;  that  tbe  allied  u«-ge  is  not  properly  p„,j  jo  a  demand  made  upon  hi.  agent  to  de- 

prOTcd;  andif  proved  IS  not  vahi  jj  ^^^^  j^  ^,  „,  jj,,  ^^^^  j^  Baltimor* 

U.  B.  V  BuoAan»i,  B  How   B3,  102;  i*™*  v  &,  i^cure  the  punctual  delivery  of  the  flour  at 

?T"r'!^V*^°«o"S.',^"   'S'-^'^S*''^  "■•  t™«  menlloned.    This  d^and  for  a  de- 

U.  S.  (21  How.)  638;  PoWv.  MMOn,  eMd.60i  jj  „,  „          „g  j^i^  I,    j^e  plaintiff,  on 

I  Greenl.  Et  II  276,  278  28i,  284,  288  292-204;  ^e  ground  t^t  the  oontraet 'contained  no  ^ 
Coa«  V.  HeuUy,  19  Pa.  2*7;  Jfooy  v.  JfmiranM  jtipulttioo. 

Co.  9  Met.  383;   Bowea  v.  Stoddard,   10  Met.  ^J^  „„^  tertimoBy  given  by  both  parties 

381 ;    Alton,  v.   Wordley.   1   Mees.  ft  W.  374 ;  ^  the  trial,  on  the  subject  of  a  usage  among 

Vo^ae  V.  Afttason,  E  Mees.  ft  W.  442 ;  IVu#m<«.  the  dealers  in  flour  in  the  city  of  Baltimore  to 

V.  ioder,  11  Adol.  ft  E.  690;  Alien  v.  Dyfcers,  3  demand  on  time  oontraeta  a  deposit  of  money 

HUl,  S97;  Sinton  v.  Loofce,  6  Hill,  437;  Qrott  (or  mar^.  as  it  is  »lled).  and  the  right  to  re- 

V.  OUs,  3  Orat.  202;  Uaoomb«r  v.  Porter,  13  acind  toe  contract  if  refused,  the  court  charged 

Pick.   182;  Btme  v.  Jfutuol  /m.  Co.   1   Bandf.  the  jury,  that  if  they  shall  find,  from  the  evi- 

137;   Bartow  v.  Lambert,  28  Ala.  710;   1   8m.  dence.  the  defendanU  entered  into  the  contract 

Lead.  Caa.  307-309,  margin;   3  Cranch,  81;   I  given  in  evidence,  and  that  the  plaintiff  offered 

Het.  190;  4  Meee.  ft  W.  140;  Bourne  v.  aatUff,  to  deliver  the  flour  therein  mentioned  according 

I I  Qark  ft  F.  46,  70 ;  Ford  v.  Yatea,  2  Man.  ft  to  Its  terms,  and  that  when  the  offer  was  made 
G.  649;  Browne,  St.  Frauds,  116,  !|  118,  448,  he  had  the  requisite  quantity  of  flour  to  eom- 
461 ;  2  Pars.  Cont.  69.  ply  with  the  Mwtniet,  and  oould  have  delivereil 

The  oontract  is  valid,  and  the  rule  of  ■*••"-  ■•-  <f 
ages  is  properly  laid  down  by  tha  court. 
23  Bow, 
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was  entitled  to  recover.  The  court  further  in- 
structed the  jury,  that  the  rule  of  damages  was 
the  difference  between  the  contract  price  of  the 
flour  and  the  market  value  in  the  city  of  Bal- 
timore on  the  several  days  of  the  tenders^  with 
interest  on  this  sum,  in  the  discretion  of  the 
jury.  The  jury  foimd  for  the  plaintiff. 
61*]  •One  of  the  principal  grounds  of  objection 
to  the  ruling  of  the  court  is,  its  refusal  to  sub- 
mit the  question  of  usage,  which  was  the  sub- 
ject of  evidence  on  the  trial,  to  the  jury. 

The  witnesses,  introduced  by  the  defendants 
to  prove  the  usage,  speak  in  a  very  qualified 
manner  as  to  its  existence,  as  well  as  to  the  in- 
stances in  which  they  have  known  it  to  have 
been  adopted  or  acquiesced  in;  and  all  of  them 
admit  they  have  no  knowledge  that  it  was  gen- 
eral among  the  dealers.  Some  of  them  state  that 
they  recognized  and  had  acted  upon  a  custom 
in  their  own  business,  under  which  either  party 
to  the  contract  might  require  a  margin  to  a 
reasonable  amount,  to  be  put  up  to  secure  the 
performance,  and  that  the  contract  might  be  re- 
scinded if  the  party  refused;  that  they  could 
not  say  such  was  the  general  custom;  that  dif- 
ferent persons  have  different  customs ;  some  con- 
sider tnere  is  such  a  usage,  and  some  do  not. 
One  witness  states  that  he  had,  at  all  times  in 
his  business^  considered  it  to  be  a  right  which 
might  be  exercised  by  either  party  to  a  time 
contract,  whenever  he  apprehended  a  risk;  Uiat 
if  the  party  was  solvent,  he  supposed  there  was 
no  rignt  to  demand  it;  anotner,  that  in  his 
business  he  had  always  considered  sneh  con- 
tracts to  be  subject  to  the  right  of  either  party 
to  demand  the  margin ;  that  the  occasion  of  ex- 
ercising it  was  rare,  as  contracts  made  by  his 
house  were  made  with  responsible  persons;  that 
he  did  not  know  that  this  was  a  general  tusage 
in  Baltimore.  The  broker  who  negotiated  the 
contract  for  the  defendants  states  that  he  con- 
sidered it  a  clearly  understood  right  of  both 
parties  to  such  contracts  to  demand  a  margin  to 
a  reasonable  amoimt;  that  he  entertain^  the 
belief,  from  conversations  with  various  mer- 
chants on  the  subject;  that  he  recollected  but 
one  instance  where,  when  the  demand  was  made, 
the  margin  was  put  up,  which  was  a  margin 
of  twenty-five  cents  on  the  barrel  in  a  contract 
for  500  barrels. 

There  were  ten  witnesses,  fiour  merchants  for 
many  years  in  the  city,  who  state  that  they 
knew  of  no  such  usage. 

It  will  thus  be  seen,  from  a  careful  analysis 
of  the  evidence,  that  the  defendants  wholly 
failed  to  prove  any  general  or  established  usage 
or  custom  of  the  trade  in  Baltimore,  as  claimed 
in  the  defense.  Every  witness  called  on  their 
62*]  behalf  fails  to  *prove  facts  essential  to 
make  out  the  custom  in  the  sense  of  the  law;  on 
the  contrary,  most  of  them  expressly  disprove 
it.  They  express  opinions  upon  the  subject  of  a 
margin  as  a  right  to  be  exercised  in  their  own 
business,  but  admit  that  it  is  not  founded  upon 
any  general  usage;  and  none  of  them  speak  of 
its  having  been  claimed  or  exercised  in  his  own 
business  but  in  one  or  two  instances.  Whether 
a  usage  or  custom  of  the  kind  set  up  existed  in 
the  trade  in  Baltimore  was  a  question  of  fact 
to  be  proved  by  persons  who  had  a  Icnowledge 
of  it  from  dealing  in  the  article  of  fiour.  Opin- 
ions of  persons  as  to  what  rights  they  might 
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exercise  in  their  ovni  business  in  respect  to  time 
contracts  fall  far  short  of  any  legal  proof  of  the 
fact,  especially  when  they  a(hnit  that  there  ws» 
no  general  usage  of  the  kind  Imown  to  them. 

Then,  as  to  the  precise  limit  or  character  ot 
the  custom  claimed,  the  opinions  of  the  wit- 
nesses are  various  and  indennite.  The  margin, 
they  say,  must  be  reasonable,  but  the  pretended 
usage  contains  no  rule  by  which  a  reasonable 
margin  may  be  determined.  It  is  said  the 
amoimt  may  be  referred  to  merchants.  Buc 
there  is  no  evidence  that  this  is  a  part  of  the 
custom,  or  that  any  such  mode  of  adjusting  it 
ever  occurred  in  the  trade.  Some  of  the  wit- 
nesses state^  that  the  margin  must  be  a  sum  ot 
money  sufficient  to  make  the  party  safe  accord- 
ing to  the  state  of  the  market.  One  states  that, 
at  the  time  the  demand  was  made  in  this  case 
for  a  margin,  fiour  had  fallen,  and  the  price 
lower  than  the  price  in  the  contract;  yet  this,  in 
his  judgment,  did  not  affect  the  right  to  make 
the  demand,  as  the  general  opinion  among  deal- 
ers was,  that  the  price  would  advance;  that 
there  were  great  fiuctiiations  in  the  price,  and 
that,  in  such  a  condition  of  things,  a  reasonable 
margin  would  depend  upon  the  extent  and  char- 
acter of  the  fiuctiuitions,  and  upon  the  specula- 
tive ideas  of  the  future  value  of  flour. 

The  broker  of  the  defendants,  who  purdiased 
this  flour,  states  his  view  of  the  reasonableness 
of  the  margin,  which  is  the  difference  between 
the  intrinsic  value  of  the  flour  and  its  specula* 
tive  value ;  by  intrinsic  value,  he  says  he  means 
the  cost  of  the  production;  and  by  speculative 
value,  the  price  at  *which  it  was  rating  [*63 
above  its  intrinsic  value;  and  to  a  question 
what,  in  his  opinion,  would  be  a  reaaonable  mar- 
gin under  the  custom,  when  flour  in  the  market 
was  lower  than  the  contract  price,  he  answered 
that  he  considered  the  demand  reasonable  in 
this  case,  because  he  believed  flour  was  going  up 
to  $12  per  barrel.  It  would  be  difficoit  to  de 
scribe  a  custom  more  indefinite  and  unsettled. 

But,  independently  of  the  total  insufficiency 
of  the  evidence  to  establish  the  usage,  we  are 
satisfied,  if  it  existed,  the  proof  would  haye 
been  inadmissible  to  affect  the  construction  of 
the  contract.  This  proof  is  admissible  in  the 
absence  of  express  stipulations,  or  where  the 
meaning  of  the  parties  is  uncertain  upon  the 
language  used,  and  where  the  usage  of  the  trade 
to  whidi  che  contract  relates,  or  with  reference 
to  which  it  was  made,  may  afford  explanation, 
and  supply  deficiencies  in  the  instrument.  Tech- 
nical, local,  or  doubtful  words  may  be  thus  ex- 
plained. So,  where  stipulations  in  the  contract 
refer  to  matters  outside  of  the  instrument,  parol 
proof  of  extraneous  facts  may  be  necessaiy  to 
interpret  their  meaning.  As  a  general  rule, 
there  must  be  ambiguity  or  uncertahitv  upon 
the  face  of  the  written  instrument,  arising  oat 
of  the  terms  used  by  the  parties,  in  order  to 
justify  the  extraneous  evidence,  and  when  ad- 
missible, it  must  be  limited  in  its  effect  to  the 
clearing  up  of  the  obscurity.  It  is  not  admis- 
sible to  add  to  or  engraft  upon  the  contract  new 
stipulations,  nor  to  contradict  those  which  are 
plain.  2  Kent,  Com.  656 ;  3  Ibid,  260,  and  note; 
1  Greenl.  Ev.  §  295;  2  Cromp.  k  J.  240,  250;  U 
TIow.  445. 

Applying  these  principles  to  the  contact  be- 
fore us,  it  is  quite  dear  that  the  proof  of  the 
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wage  attemptea  to  b«  MUbllabed  waa  inadnii 
■ible,  and  Bbould  hare  been  njecUd.  Then 
ia  no  ambiguitj  or  onoertatnty  in  Its  terms  oi 
stlpalatloiu,  and  tlie  conditltai  lou^ht  to  be  an 
naxed  wa«  not  by  vaj  of  explanation  or  inter 
pretation,  but  in  addition  to  the  oontraet.    Th< 

Elaintift  airreu  to  deliver  a  given  nuinticr  ol 
LiTcls  of  flour  on  certain  days,  at  the  price  ol 
toss  per  barrel,  in  consideration  of  which  tht 
detendanta  aEree  to  receive  the  flour,  and  paj 
the  price.  IIiIb  li  the  subetanoe  of  the  written 
64*]  contract.  But  the  'defendanta  insist 
that  besides  tbe  obligations  arising  out  of  Uu 
written  inslrunient,  the  plaintiff  ia  under  an  ad 
ditionai  obligation  to  give  security,  whenevei 
called  upon,  for  the  faithful  pArfomtanee;  and 
this,  by  the  deposit  in  bank  of  the  sum  of  |S,000. 
The  written  instrument  bound  only  the  personal 
responsibility  of  the  plaintiff;  the  parol  evi- 
dence seeks  to  superadd,  not  a  responsible  name, 
aa  a  surety,  but,  in  effect, the  same  thing,  a  given 
sum  of  money.  The  parol  proof  not  only  adds 
to  tlie  written  Instrument,  bat  Is  rapugn&nt  ti 
tha  Ic^l  effect  of  it. 

It  was  also  urged  on  the  argiunent  that  tbU 
contract  was  entered  into  between  tbe  defend- 
anta  and  the  agent  of  tbe  plaintiff,  with  the  un- 
dcratanding  at  the  timethat  it  should  be  subject 
to  tbe  usage;  but  the  ansirer  to  this  is,  that  no 
audi  usage  «dsted;  and  if  it  did,  the  terms  of 
the  contract  esdude  it.  Any  eon  versa  tiona  and 
verbal  understanding  between  the  parties  at  the 
tima  were  merged  in  the  contract,  and  parol 
arvldence  inadmissible  to  engraft  them  upon  it. 

Wa  ara  satisfied  the  court  below  was  right  In 
excluding  the  consideration  of  the  evidence  of 
the  usage  from  tbe  jury:  (1)  Because  the 
uaage  was  not  proved;  and  (2)  if  it  had  been. 
It  was  incompetent  to  vary  the  dear  and  posi- 
tive terms  of  the  instrunwnt. 

An  otgection  has  been  taken  on  the  arsa- 
ment,  which  was  not  preaented  to  the  court  be- 
low, but  which,  it  is  insist«d,  is  involved  in  the 
oxoeptton  to  the  charge;  and  that  la,  inasmueh 
aa  it  appears  upon  the  evidence  that  the  plain- 
tiff was  a  resident  of  New  York,  and  the  eon- 
tract  made  at  Baltimore,  in  the  state  of  Itlnr^- 
land,  by  an  agent,  the  presumption  of  law  is 
that  tbe  credit  was  given  exdusively  to  the 
agent,  the  principal  being  the  reaident  ol  a  for- 
t^gn  state,  and  hence,  that  the  ocmtraet,  In 
legal  effect,  waa  made  vrlth  the  agent,  and  not 
with  the  principal,  and  the  former  should  have 
brought  tne  suit. 

This  doetrine  is  laid  down  hj  Judge  Story  in 
hi*  work  on  Agency,  and  which  was  supposed 
to  btt  the  doctme  of  the  English  courts  at  tbe 
time,  and  founded  upon  adjudged  caaea.  Slory, 
Ag.  t  E6S,  and  note;  If  290,  423.  It  did 
an*]  *not,  however,  at  the  time,  receive  the  as 
sent  of  some  of  tbe  courts  and  jurists  of  this 
country,  8  Kent,  Com.  pp.  630,  031,  and  note; 
£2  Wend.  224;  3  Hill,  72.  And  the  doctrine 
has  reoently  been  explained,  and  Judge  Story's 
rule  rejected  by  the  English  courts.  In  the  case 
of  Oroeis  v.  Kopka,  36  Sng.  L.  t  Eq.  396,  3119, 
IS50,  the  court  denied  that  there  waa  any  dis- 
tinetion,  as  it  respected  the  personal  liability  of 
the  agent,  whether  the  principal  was  English 
or  a  foreigner.  The  Chief  Justice  observed: 
*^t  la  in  ail  nasna  a  question  of  intention  from 
the  oontraet,  axplAinMl  by  tbe  surrounding  sir- 
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cumstances,  such  as  the  enstom  or  naaga  of  the 
trade  when  such  exiata.  No  usage,"  he  observes, 
"was  proved  In  the  present  caae,  and  I  belien 
ntme  could  have  been  proved."  Again,  he  ob- 
served: "It  would  be  rldiculona  to  suppose  that 
an  agent,  for  a  aommisaion  of  one  hail  per  cent, 
is  to  guaranty  the  periormanca  of  a  contract 
for  the  shipment  of  1,000  barrels  of  tar."  The 
caae  was  finally  put  upon  the  intent  of  the  par- 
ties, as  derived  from  the  construction  of  the 
contract,  and  wiiioh  was,  that  tbe  defendant 
contracted  only  as  agent,  and  not  to  maljf  liim- 
selt  personally  liable.  Willes,  J.,  doubted  if  evi- 
dence of  custom  was  admissible  to  qualifv  the 
cxpreaa  words  of  the  contract,  so  as  to  make 
the  agent  liable. 

See,  also,  14  Com.  B.  p.  390;  ilahony  v. 
rcefcula,  fi  EI.  ft  B.  pp.  126,  130. 

In  the  present  case,  the  broker's  note,  and 
which  is  approved  by  the  defendants,  affixing 
the  firm  name,  is  too  dear  upon  the  face  of  it 
to  admit  of  doubt  as  to  the  perscm  with  wliom 
the  contract  was  made.  The  purchase  ih  (rom 
"J.  W.  Bell,  agent  tai  Benjamin  Ford,  of  New 
York,"  and  the  case  shows  that  Bell  bud  full 
authority.  The  name  of  the  principal  ia  dis- 
doeed  in  the  contract,  and  the  place  of  liiij  res- 
idence, as  the  person  making  the  sale  of  the 
fiour,  through  his  agent.  This  fizee  the  duty 
of  performancea  upon  him,  and  exonerates  the 
agent. 

TXt  jvdgmmtt  vf  th«  oourt  below,  a/fiTmed. 


EDWIN  Q.  ADAMS,  Pig.  in  Krr.. 
SAMUEL  NORRIS. 

(Baa  a  C  2S  Bow.  SD3-3S8.) 
Ueriean  tciU — profNife  not  nsoeMory  to  adwM 
at  endenoe — what  eaeeution  of,  valid — evi- 
deiMW  of  ciulom  aa  to  vikoi  oompetent  and 
prvfaibfif— MUiruction*  to  jury — deolorO' 
tion*  of  teatator — quest  ton  far  jury. 

Mexican  will,  act  inadmissible  aa  teatimonj,  b*- 
»uM  It  had  DcTCr  been  admitted  to  probate,  and  ba- 
:ause  Uie  witnesses  tbaC  were  present  at  ICa  eiecn- 
tloD  had  neTcr  been  examined  to  eatabUsb  It  aa  an 

la  not  null,  because  It  does  not  appear  on  the  lace 
>f  tbe  will  that  the  wltaesaes  were  present  during 
the  whole  time  ol  the  execution  ot  the  will,  and 
leard  and  understood  tbe  dispoiltlons  It  coDlalned. 

tiucb  lesiamenU  are  not  required  to  make  lull 
;>roo(  of  themselvcB ;  ood  tbe  observance  ol  lor- 
nalltles,  wtalcb  do  not  appear  on  tbe  face  ot  the 
vill,  ma^  be  shown  bj  teatunoDj  dsAor*  the  Inatru- 

ISvldence  at  a  custom  In  California,  as  to  Ihe 
nanner  at  making  wlUa,  was  competeot. 

And  U  It  became  preTiillna  and  natorlons,  so  aa 
Jiat  the  assent  of  the  public  autburttles  maj  be 
>resuiDed.  upon  prloclpfea  existing  In  the  Jurla- 
irudenee  ot  Spain  and  Mexico,  Ibe  aeta  at  Indl- 
fldualB   In  accordancB  to  It,  are  legUlmate. 

TltaesBcs  Bbould  alike  Lenr  and  understand  the 
eatament.  and  that,  under  these  conditions,  Ita  puh- 
Icatlon  a  a  Che  will  ot  the  testator  ahould  be  made, 
jnbraced  all  that  waa  neeessari. 

l»rooI  of  tbe  algnatorea  ot  tbe  deceased  witnesses 
md  of  tbe  testator,  and  ot  a  declaration  bf  blm 
hat  he  had  made  a  will  with  a  almllar  devise,  waa 
□mpetent. 

ft  H-aa  a  nroper  aueaCIOD  to  be  aubmltted  to  the 
nry.  whether  under  the  elrcumatances  of  the  case. 

NOTB. — Viagt  and  OMloas;  aimi*iUM»t  of,  4» 
wiifruallon  0/  cunl,-aol(  —see  not*  to  Adama  v. 
Ottarbacta.  1«  L  «d.  U.  B.  Mft. 
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tt  was  proteble  the  formalities  required  by  the  law 
were  complledf  with.  m  /  « 


Argued  Apr.  17,  I860.      Decided  Apr,  SO,  1860. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Districts  of  California. 
This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  plaintiff  in  error,  to  re- 
cover seven  eighths  of  the  rancho  "Del  Passo," 
granted  on  December  20,  1844,  by  Governor 
Micheltorena  to  Eliab  Grimes. 

The  plaintiff  claimed  as  heir  at  law  of  said 
Grimes.  Defendant  claimed  under  his  devisee 
by  codicil. 

The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  defendant ;  whereupon  the  plain- 
tiff sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  C.  Cnmhlwg,  J.  P.  Benjamin,  R.  H. 
0111et»  Id,  Janin,  and  E.  I«.  Goold«  for  plain- 
tiff in  error: 

We  assume  that  it  is  the  Hispano-Mexicaa 
law  in  force  in  Mexican  California. 

The  rule  of  public  law  is  general,  that  the 
validity  of  a  devise  of  real  estate  depends  on 
the  lex  loci. 

2  Kent,  Com.  p.  618;  Faelix,  Droit  Int.  Pr. 
8d  ed.  liv.  2,  tit.  II.,  ch.  1 ;  Ennis  v.  Smith,  14 
How.  400;  Sto.  Confl.  L.  M74;  Perkins'  Jarm. 
Wills,  1. 

If  the  question  were  affected  by  the  considera- 
tion of  domicil  or  citizenship,  or  of  locus  rei 
actac,  the  result  Mould  be  the  same  here;  for  if 
a  will,  it  was  a  will  made  in  Mexican  Califor- 
nia, by  a  Mexican  Californian,  there  domiciled, 
and  of  land  situated  in  Mexican  California. 

Hence  the  legal  questions  involved  are  to  be 
Judged  by  the  Hi  spa  no-Mexican  law,  subject 
to  no  other  qualification,  if  any,  than  construc- 
tion of  that  law  by  the  state  courts  of  Ameri- 
can California. 

The  Hispano-Mexican  law,  r^arding  the  ex- 
•eution  of  wills,  is  f oimd  in  Pandectaa  Hispano- 
Hejicaaas,  vol.  XI.,  p.  604,  No.  3200,  8291; 
Kovisima  Recopilacion,  1.  1  and  2,  tit.  18,  lib. 
10;  Recopilacion,  1.  1  and  2,  tit.  5,  lib.  5;  Leyes 
de  Toro,  No.  '6,  amending  the  Ordenamiento  de 
Aloala. 

All  these  legislative  provisions  are  to  the 
■ame  effect,  so  far  as  pertinent  here,  and  with 
the  commentaries  of  tne  received  l^gal  expos- 
itors, are  assumed  to  be  the  law  of  the  aiibject- 
matter. 

Suggestion  occurs,  however,  in  a  late  case, 
that  of  Tevis  t.  Pitcher,  hereinafter  cited,  10 
Gal.  465,  that  although  the  construction  of  the 
devise  is  so  subject  to  the  Hispano-Mexicau,  yet 
the  proof  of  the  will  is  not,  but  depends  on  the 
common  law  of  the  United  States^— that  is  to 
My>  English  law,  whether  common,  equity,  ec- 
clesiastical, constituting  together  the  basis  of 
the  unwritten  municipal  law  ol  the  common 
law  states. 

And  on  these  premises,  the  court  in  that  case 
proceeds  to  infer  that  to  establish  it,  there  is 
need  only  to  prove  the  handwriting  of  the  sign- 
ers. 

We  do  not  admit  the  applicability  or  the 
soundness  of  these  legal  suggestions. 

Messrs.  E.  M.  Stanton,  Reverdy  Johnson, 
and  Ednannd    Randolph,    for    defendant  in 


1.  The  testamentary  instrument  under  which    Pet.  151 
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the  defendant  claims,  belongs  to  the  class  known 
as  open  wills,  which  took  effect  as  a  deed  at  the 
death  of  the  testator,  previous  to  the  estaUish- 
ment  of  the  present  state  government  of  Califor- 
nia, and  is  not  required  by  the  laws  of  the  stats 
to  be  probated. 

Grimes*s  Estate  v.  Norris,  6  Gal.  621;  Castro 
v.  Castro,  6  Cal.  168;  Panaud  v.  Jones,  1  GsL 
508;  Tevis  v.  Pitcher  10  Cal.  465. 

2.  Under  the  Mexican  law,  three  witnesses  to 
an  open  or  unsealed  will,  without  an  escrUfano 
or  alcalde,  were  all  that  were  required;  and 
under  the  custom  existing  in  Caliiomia  prior 
to  the  establishment  of  the  state  government, 
two  were  sufficient. 

Panaud  v.  Jones,  1  Cal.  504;  Castro  v.  Castro, 
6  Cal.  158 ;  Tevis  v.  Pitcher,  10  Cal.  466. 

3.  Custom  may  be  proven,  and  when  proven 
has  the  effect  of  law. 

Panaud  v.  Jones;  Castro  y.  Castro,  above 
cited;  Yon  Schmidt  t.  Huntington,  1  GaL  55; 
Tevis  V.  Pitcher,  10  Gal.  465. 

4.  A  usa^e  or  custom  once  recognized  It 
judicial  decision,  becomes  the  law  of  the  land, 
and  no  further  proof  is  necessary  to  establish 
it,  and  no  evidence  is  admissible  to  contradict 
the  fact  as  laid  down  by  the  court. 

Cookendorfer  v.  Preston,  4  How.  326;  Edie  ▼. 
East  India  Co.  2  Burr.  1221;  Posten  v.  Bassetts, 
5  Cal.  468;  Tevis  t.  Pitcher,  10  Cal.  465. 

5.  The  rule  of  evidence  is  the  law  of  ths 
forum,  and  such  law  must  prevail  in  all  judicial 
proceedings. 

Story,  Confl.  L.  S  258,  2,  note  and  autbor- 
ities  cited;  Bank  U.  S.  t.  Donnally,  8  Pet  861, 
373;  Leuns  y.  San  Antonio,  7  Tex.  306;  Tevis 
Y.  Pitcher,  10  Cal.  466. 

6.  The  witnesses  being  all  dead,  the  will  ii 
to  be  proved  by  proving  the  handwriting  of  all 
the  suDscribers  to  it. 

Price  V.  Brown,  1  Brad.  291^  and  authoritiM 
there  dted;  Jaunoey  T.  Thorn,  2  Barb.  Ch.  39; 
Peebles  v.  Case,  2  Brad.  226;  Matt.  Pres.  iSr. 
42;  Hands  y.  James,  2  Com.  531;  Briee  ▼. 
Smith,  Willes,  1;  Croft  y.  Pawlet,  2  8tr.  1109; 
Tevis  Y.  Pitcher,  10  Gal.  465. 

7.  The  will  in  this  case  has  three  competent 
attesting  witnesses — ^the  number  requirea  even 
by  the  strict  rules  of  the  Mexican  uiw. 

Panaud  v.  Jones,  1  GaL  604;  Tevis  t.  PUehtr, 
10  Gal.  465. 

8.  By  custom,  as  established  b7  proof  in  tiiis 
case,  and  by  judicial  decision  in  the  case  of 
Panaud  y.  Jones,  Castro  y.  Castro,  and  Tevis  ▼• 
Pitcher,  two  witnesses  are  sufficient,  and  tbe 
will  is  good. 

9.  Upon  proof  of  the  signatures,  the  witnessei 
being  all  dead,  the  j^resumption  of  law  arises, 
that  all  the  formalities  essential  to  the  due  ex- 
ecution of  the  will  were  complied  with. 

Price  Y.  Broum,  1  Brad.  291;  Jauncey  ▼• 
Thorn,  2  Barb.  Ch.  40;  Peebles  y.  Case,  2  Brad. 
129;  Tevis  v.  Pitcher,  10  Gal.  465. 

And  presumptions  are  to  be  liberally  ia- 
dulged  in  favor  of  the  due  execution  of  willi> 
when,  from  lapse  of  time  or  other  cireunMtsnctfi 
it  may  be  difficult  to  prove  the  laots  directly. 

Jauncey  y.  Thorn,  cited  above. 

10.  The  admissions  of  the  testator  mn  sd- 
missible  as  rebutting  evidence. 

1  Phil.  £v.  189;  1  Moody  k  Bobw  526;  1 
Phillim.  447;  1  Hawks's  Law  4  Bq^.  268;  12 
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Mr.  Jnstioe  CaaiplMll  delivered  the  opinion 
of  the  ooort: 

The  plaintiff  elaimedy  as  the  assignee  of  heirs 
at  law  of  Eliab  Qrimes,  deceased^  uie  title  and 
poesession  of  an  undivided  seven  eighths  of  a 
parcel  of  land  in  Sacramento  county  known  as 
the  raneho  del  Paso,  containing  ten  square 
leagues,  being  the  land  granted  to  Eliab  Grimes 
bj  Midieltorena,  governor  of  California,  the 
20th  December,  1844.  The  defendant  resisted 
the  claim  as  the  assignee  of  Hiram  Grimes,  who 
is  a  devisee  of  the  land  by  a  codicil  to  the  last 
will  of  Eliab  Grimes^  which  is  in  the  Spanish 
li^guage,  and  of  which  the  following  is  a  tnms- 
lation: 

Seal  first— ei^t  dollars. 

Provisionally  empowered  by  the  maritime 
eostom-house  of  the  port  of  Monterey,  in  the 
department  of  the  Oaluomias,for  years  eighteen 
hundred  and  forty-four  and  ek;hteen  hundred 
and  forty-five.  Pablo  ue  Ia  Guerra. 

Micheltorena. 

I,  Eliab  Grimes,  a  Mexican  dtizen  by  nat- 
uralization, having  to  add  a  codicil  to  mv  testa- 
ment heretofore  made^  and  desirous  of  doing  it 
in  oonf ormity  with  law  estaUished  in  this  re- 
public, do  make  and  declare  it  to  be  of  my 
will  and  intention,  in  presence  of  the  alcalde 
of  this  jurisdiction,  his  secretary,  and  two  wit- 
nesses of  assistance,  as  follows: 

Codicil  2d.  I  give  and  bestow  to  Hiram 
Grimes,  mv  nephew,  all  the  right  and  title 
857^]  which  the  go^emmait  concedes  *to  me 
to  Uie  ranoTio  known  (or  named)  as  the  "ranoho 
del  Paao^"  in  Upper  OBlifomia,  situated  on  the 
American  river,  as  is  delineated  and  apuears 
in  the  plan  and  title,  the  original  of  which  ex- 
ists in  the  public  archives  of  Monterey,  to- 
getiier  with  all  the  cattle,  horses,  and  other  ani- 
mals, that  are  on  said  ranoho,  as  also  all  the 
buildings  and  laboring  and  co(rfdn|f  utensils, 
and  all  other  property  of  mine  which  is  met 
with  on  saJd  ranoM,  deducting  always  a  certain 
poition  of  all  the  cattle,  horses,  and  other  ani- 
mals, and  of  their  produce,  for  those  who  Mve 
bad  the  care  of  Boia  raneho,  in  payment  of  their 
services,  according  to  the  agreement  made. 

And  in  order  that  it  may  be  evident,  I  dgn 
in  the  manner  above  expressed  this  18th  day  of 
April,  1840,  at  the  pueolo  of  San  Frandsoo  de 
Aais,  and  at  the  same  time  there  remaina  de* 
posited  a  copy  in  the  archives  of  the  same. 

Eliab  Grimsa. 

Before  me,  in  the  absence  of  the  two  al- 
caldes. Roberto  T.  Ridley,  8ind4oo. 


Nathan  Spear. 
Guillermo  Hinckley. 

The  verdiet  and  iudment  in  the  circuit  court 
were  in  favor  of  tne  defendant;  and  the  cause 
is  presented  to  this  court  upcm  exceptions  to 
decisions  of  the  presiding  judge  in  the  course  of 
thetriaL 

The  defMUmt^  to  sustain  the  codicil,  es- 
tablished, by  the  admission  of  the  plaintiff,  the 
genuineness  of  the  signatures  of  the  testator 
and  of  the  witnesses  to  the  codicil,  and  that 
they  were  all  dead,  the  testator  having  died  in 
1848.  He  also  adduced  the  testimony  of  a  num- 
ber of  witnesses  to  prove  the  existence  of  a  ous- 
SS  How. 


trnn  in  California  aa  to  the  mode  of  making 
wills  prior  to  any  diange  in  the  Mexican  law 
bv  the  state  ffovemmenty  and  that  Grimes, 
shortly  before  his  death,  had  informed  a  wit- 
ness that  he  had  devised  hisplace  of  del  Paso, 
with  the  stodc  on  it»  to  Hiram  Grimes,  his 
nephew,  and  desired  of  him  some  aid  for  his 
nephew  in  the  settlement  of  his  affairs.  No 
other  testimony  is  reported  in  the  bill  of  excep- 
tions. It  was  contenaed,  on  behalf  of  the  plain- 
tiff, that  the  *codicil  was  not  competent  [^369 
as  evidence,  nor  sufficient  to  transfer  property. 

1.  That  the  codicil  had  never  been  aiunitted 
to  probate  in  California,  and  that  the  proof  of 
the  signatures  to  the  codicil  was  not  sufficient 
to  establish  its  validity. 

2.  That  there  is  no  statement  in  the  paper 
itself  tending  to  show  that  the  disposition  was 
dictated  by  the  testator  in  presence  of  the  wit- 
nesses, or  read  over  to  the  witnesses  in  the 
presence  and  hearing  of  the  testator,  they  being 
present  at  one  and  the  same  time,  without  in- 
terrupti<m  or  turning  aside  to  any  other  act, 
and  having  been  so  dietatedy  or  so  read  over, 
was  declared  by  the  testator  to  the  witnesses  to 
be  his  last  will  and  testamoit. 

8.  That  three  witnesses  of  assistance  are  neo- 
essary  to  the  validity  of  a  will,  and  that  the 
8%nd4eo,  not  havinff  professed  to  act  as  a  witness, 
and  being  without  authority  to  receive  wills  in 
that  capcusity,  the  eodidl  is  void  for  want  of  the 
sufficioit  number  of  witnesses,  and  that  this 
deficiency  could  not  be  cured  by  proof  of  any 
custom  at  variance  with  the  written  law. 

The  court  did  not  support  these  objections, 
but  instructed  the  jury  that  a  wHl,  executed 
imder  the  Mexican  laws,  in  presence  ol  only  two 
witnesses,  affords  no  sufficient  proof  of  the  ex- 
ecution. But  if  they  should  be  satisfied,  from 
the  proofs  in  this  case,  that  a  uniform  and  no- 
torious custom  existed  uninterruptedly  for  the 
space  of  ten  years  in  California,  which  author- 
ized the  execution  ol  wills  in  the  presence  of 
two  witnesses  only,  and  which  custom  was  so 

grevailinff  and  notorious  that  the  tacit  assent 
>  it  of  the  authorities  may  be  presumed,  then 
the  proof  of  such  a  custom,  and  for  such  a 
lengtn  of  time,  will  operate  a  repeal  of  the 
prior  law,  and  that  two  witnesses  will  be  suffi- 
cient. On  the  contrary,  if  a  custom  of  the  char- 
acter described  and  for  the  period  mentioned 
was  not  proved  to  their  satisfaction  in  such 
case,  if  three  witnesses  have  not  attested  to  the 
codicil,  it  is  a  nullity. 

The  court  further  instructed  the  jury,  that  if, 
from  the  evidence  and  under  the  instructions 
given,  they  should  find  three  witnesses  required, 
and  ihey  will  inquire  whether  each  and  all  of 
*the  three  witnesses  to  the  will  is  or  are  [^859 
competent;  that  the  will  being  written  in 
the  Spanish  language,  if  either  of  the  witnesses 
did  not  read  or  speak  that  language,  and 
could  not  imderstand  the  disposition  of  the 
property  made  by  it,  and  that  the  testator  was  in 
the  same  predicament,  such  witness  would  be 
incompetent,  and  unless  the  custom  was  ee- 
tablished,  the  codicil  would  be  null;  but  if  the 
custom  was  established,  that  custom  would 
control  the  case;  and  if  the  signatures  of  the 
testator  and  of  a  sufficient  number  of  witnesses 
are  established,  in  the  absence  of  coimtervailiiig 
testimony,  thejury  may  infer  a  due  execution 
of  the  wilL    Tnis  selection  from  some  twenty 
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exceptions  will  sufficiently  present  the  ques- 
tions that  were  considered  in  the  circuit  court 
and  have  been  discussed  at  the  bar  of  this 
court. 

niGse  instructions  require  an  examination  of 
the  law  of  California,  previously  to  its  organi- 
zation as  a  state,  relative  to  the  execution  of  a 
testament,  and  the  modification  of  that  law  by 
the  revolution  made  in  its  legal  system  after 
that  event.  The  law  of  Spain  was  introduced 
into  Mexico,  and  forms  the  basis  of  its  juris- 
prudence. By  the  laws  of  the  Council  of  the 
Indies,  it  was  provided  in  all  cases,  transactionn 
and  suits,  which  are  not  decided  nor  provided 
by  the  laws  contained  in  that  compilation,  nor 
by  the  regulations,  provisions,  or  ordiiKinces, 
enacted  and  unrepealed  concerning  the  Indies, 
and  by  those  which  may  be  promulgated  by 
royal  orders,  the  laws  of  the  kingdom  of  Castile 
shall  be  observed  oomformablv  to  the  law  of 
Toro,  with  respect  aa  well  to  the  substance,  de- 
termination, aiid  decision  of  causes,  transac- 
tions, suits,  aa  to  the  form  of  proceeding.  The 
Partidas  (6  part,  tit.  1,  I.  1,  2)  describes  two 
kinds  of  wills.  "The  one  is  that  which  is  called, 
in  Latin,  teatamentum  nuncupativum,  which 
means  a  declaration  openly  made  before  seven 
witnesses,  by  which  the  testator  makes  icnown, 
by  words  or  in  writing,  who  the  persons  are 
whom  he  institutes  as  his  heirs,  and  the  manner 
in  which  ho  disposes  of  his  other  property." 
This  form  of  will  is  of  Roman  origin,  and  can 
be  traced  to  the  modes  of  testamentarv  disposi- 
tion employed  in  the  time  of  the  republic.  Origi- 
nally the  form  was  wholly  nuncupative,  but  the 
360*]  use  of  writing  *was  allowable  before  the 
testamentum  in  8cripli8  was  introduced. 

The  Partidas  uroceeds  to  describe  the  other 
form  of  will — ^''that  which  is  called,  in  Latin, 
tmtamentum  in  acriptis,  which  means  a  declara- 
tion made  in  writing,  and  in  no  other  way. 
This  will  ought  to  be  made  before  seven  wit- 
nesses, called  at  the  instance  of  the  testator  for 
that  purpose.  Kach  of  the  witnesses  ought  to 
write  his  wamQ  at  the  end  of  the  will;  and  if 
(me  of  them  should  not  know  how  to  write^ 
either  of  the  others  may  do  it  for  him,  at  his 
request.  We  also  say  that  the  testator  onght 
to  write  his  name  at  the  end  of  the  will ;  and  if 
he  should  not  know  how,  or  could  not  write, 
then  another  may  do  it  for  him,  at  his  requcuft." 

Hie  witnesses  were  formerly  required  to  fu- 
perseribe  and  seal  as  well  as  sign  the  will.  If 
the  testator  desired  to  conceal  the  contents  of 
his  will  from  witnesses,  he  could  do  so,  either 
by  writinff  the  will,  or  procuring  it  to  be  writ- 
ten, and  inclosing  it  in  an  envelope,  and  by 
writing  his  name  and  causing  the  witnesses  to 
write  thdr  names  on  the  envelope,  with  the 
declaration  that  the  paper  contained  the  last 
will  and  testament  of  the  testator. 

The  essence  of  the  teatcunentum  in  scriptis 
consists  in  the  writing,  and  whether  it  was  pub- 
lished to  the  witnesses  who  subscribed  and  at- 
tested it,  or  was  concealed  from  them,  was  not 
a  fact  of  any  consequence.  But  the  writing 
eontained  in  the  envelope  was  subject  to  no  for- 
mality. It  might  be  written  by  the  testator,  or 
by  the  hand  of  another.  His  signature  to  the 
will  itself  was  not  required. 

The  anouncement  to  the  witnesses  that  it 
was  his  will,  and  their  attestation  of  that 
declarvtioBy  and  the    sufficieni^   of  the  seals. 


were  the  only  seeuritiet  against  forgery  or 
fraud.  Other  formalities  were  added,  and  a 
rigid  exaction  of  those  that  were  prescribed, 
rendered  this  form  of  testamentary  aisposition 
onerous.  On  the  other  hand,  the  nuncupative  or 
oral  will  was  subject  to  the  objections  that  the 
witnesses  might  die,  or  fail  to  remember  the 
declarations  of  the  testator,  or  misrepresent 
them.  In  the  process  of  time,  the  form  of  mak- 
ing a  will  oratlv  became  unfrequent.  The  olo- 
graphic will  and  the  mvstic  will  ^served  [*861 
the  purpose  of  those  who  desired  to  oonooil  the 
disposition  of  their  property ;  while  the  written 
will,  prepared  by  a  public  officer,  and  attested 
by  witnesses,  was  the  form  commonly  used  on 
the  continent  of  Europe. 

The  last-named  form,  with  a  reduced  number 
of  witnesses,  was  permitted  in  Spain  fay  the  law 
of  Toro.  This  testament  might  be  made  before 
a  notary  public,  but  he  was  not  indispensable. 
If  made  before  a  notary  public,  there  snould  be 
three  witnesses  of  the  vicinage ;  but  if  there  was 
not  a  notary,  five  witnesses  were  necessary,  un- 
less they  could  not  be  had,  in  which  event  three 
witnesses  of  the  place,  or  seven  strangers,  would 
be  sufficient.     1  Tapia  Febrero,  364. 

The  authentication  of  the  will  by  the  inter- 
vention of  judicial  authority  is  also  of  fioman 
origin. 

Savigny  traces  the  changes  in  that  adminis- 
tration, and  explains  the  manner  in  which  this 
system  penetrated  the  jurisprudence  of  Enrope 
( 1  Sav.  hist,  du  droit  Ro.,  83 ) ;  and  the  result, 
as  it  affects  the  question  under  oonsideraton,  it 
dearly  ascertained  in  the  writings  of  Uie  civil- 
ians. 

Ricard  says :  *'It  results  from  what  has  been 
established,  that  the  depositions  of  the  seten 
witnesses  before  the  judge,  when  the  nuncupa- 
tive will  has  not  been  drawn  up  in  writing  nt 
the  time  it  was  made,  is  in  a  maimer  of  the  «- 
sence  of  the  testament,  since  it  could  not  have 
effect  without  those  depositions."     .     .    . 

''But  in  respect  to  those  that  were  drawn  op 
in  writing,"  he  says,  "the  opening  and  reading 
that  were  made  after  the  d^h  of  the  testator 
contributed  nothing  to  the  validity  of  the  testa- 
ment, and  served  only  to  verify  tiie  seals  of  the 
witnesses,  and  to  render  the  testament  piiblit 
We  see,  however,  from  laws  of  the  title,  in  what 
manner  shall  testaments  be  opened  {quem  od 
mob.  iestam,  opcr.)  in  the  (x)de  and  Digest, 
that  it  was  the  ordinary  practice  for  those  who 
were  interested  in  the  execution  of  the  testa- 
ment to  apply  to  the  pr»tor,  who  obliged  the 
testamentary  witnesses  to  come  before  aim  to 
admit  or  deny  their  signatures  and  seals,  and  of 
which  he  made  a  proces  verbal;  and  that  this 
is  the  practice  in  the  countries  where  the  Bomaii 
law  prevails." 

Ricard  des  don.  1325-1398. 

*llie  Mexican  jurists  agree  that  the  [*8^ 
written  testament  from  its  form  is  not  a  public 
and  authentic  act,  and  that  it  is  neeessary,  to 
the  full  enjoyment  of  their  rights,  that  those  is- 
terested  in  the  will  should  invest  it  with  that 
quality.  Tliey  show  that  such  a  person  mij 
compel  the  production  of  a  will  from  private 
custody,  and  that  the  witnesses  may  be  exam' 
ined  in  reference  to  all  the  circumstanoes  rela- 
tive to  the  execution  of  the  will,  and  the  etpte- 
ity  and  death  of  the  testator;  and  if  it  shall  re- 
sult from  these  that  the  teatamsnt  la  lest),  the 
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jodge  may  order  it  to  be  protocoled,  and  it  ob- 
tains the  faith  due  to  an  authentic  or  public 
act.  These  writers  describe  the  measures  to  be 
taken  in  case  of  the  death  or  absence  of  the  wit- 
nesses, in  order  to  obtain  the  same  result.  2 
Sala  Mex.  127«  128;  2  Curia  Felip.  Mej.  327;  2 
Febrero,  Mej.  ch.  25,  S  6» 

We  do  not  consider  it  necessary  to  inquire 
whether  the  elevation  of  this  writing  to  the 
grade  of  an  authentic  act  was  a  necessary  condi- 
tion to  the  support  of  a  suit  upon  it  by  an 
heir  or  legatee  in  the  ordinary  tribunals  in  the 
department  of  California.  We  think  it  is  clear 
that  the  heir  was  not  restrained  from  entering 
upon  the  inheritance,  by  the  fact  that  this  was 
not  d<me ;  and  that  there  are  circumstances  that 
would  have  authorized  the  heir  to  maintain  a 
suit,  even  though  the  testament  could  not  be 
produced.  The  right  exists  independently  of 
that  eyidence.    Merlin,  verbo  preuve,  Gab.  des 

ereuves,  668,450.  This  testator  died  in  1848. 
[is  devisee  seems  to  have  taken  possession  of 
the  property  bequeathed  to  him.  There  is  no 
testimony  of  any  action  by  the  tribunals  in  Cal- 
ifornia previous  to  the  organization  of  the 
state  government.  We  know  that  the  political 
condition  of  California  from  the  time  of  the 
death  of  the  testator  until  the  organization  of 
that  government  was  chaotic,  and  no  inference 
can  be  drawn  from  such  an  omission.  Imme- 
diately after  the  organization  of  that  govern- 
ment, the  common  law  of  England  was  intro- 
duced, and  the  ancient  legal  system  of  the  de- 
partment abrogated.  No  provision  was  made 
for  the  probate  of  wills  that  had  been  executed 
before  tne  introduction  of  that  system.  "The 
statute  of  the  state,"  says  the  supreme  court  of 
363*]  California,  "fails  'to  require  wills  ex- 
ecuted before  its  passage  to  be  probated;"  and 
"this  was  not  a  oaatu  amisaua;**  but  "the  legis- 
lature actually  intended  to  exclude  them  from 
the  operation  of  the  statute  altogether,  leaving 
their  validity  to  rest  upon  the  laws  under  which 
they  were  made. 

Grimes  v.  Narru,  6  Oal.  621. 

And  in  Castro  ▼.  Caatro,  6  Cal.  158,  they  say 
that  a  will  is  regarded  by  the  courts  of  England 
and  the  United  States  as  a  conveyance,  and 
takes  effect  as  a  deed,  on  proof  of  its  execution, 
vnless  there  be  some  express  statute  requiring 
it  to  be  probated."  Conceding,  therefore,  that, 
under  the  Mexican  system,  the  preliminary 
proof  of  the  will  before  some  public  authorily 
was  necessary  to  give  it  probative  force  in  a 
court  of  justice,  that  condition  has  been  altered 
by  the  statutes  of  California  before  adverted  to. 

Our  conclusion  is  that  the  codicil  was  not  in- 
admissible as  testimony,  because  it  had  never 
been  admitted  to  probate,  and  because  the  wit- 
nesses who  were  present  at  its  execution  had 
never  been  examined  to  establish  it  as  an  au- 
thentic act  The  next  inquiry  will  be  whether 
the  codicil  is  null  because  it  does  not  appear  on 
the  face  of  the  will  that  the  witnesses  were  pres- 
ent during  the  whole  time  of  the  execution  of 
the  will,  and  heard  and  understood  the  disposi- 
tions it  contained.  The  laws  that  prescribed 
these  formalities  do  not  require  that  express 
mention  shall  be  made  of  their  observance  imder 
the  penalty  of  the  nullity  of  the  testament. 

In  Bonne  T.  Powers^  9  Mart.  N.  S.  458,  the 
23  How. 


question  arose  in  Louisiana  upon  a  will  made 
in  1799,  before  the  change  of  government. 

The  Supreme  Court  says:  'The  Spanish  law 
did  not  require,  as  our  code  does,  it  should  ap- 
pear on  the  face  of  the  instrument  itself  that  all 
the  formalities  necessary  to  give  effect  to  a  y^ 
previous  to  the  signature  of  the  testator  and 
the  witnesses  had  been  complied  with."  In 
Sophie  V.  Duplesaia,  2  La.  Ann.  724,  the  Supreme 
Court  says:  The  principle  invoked  by  the  de- 
fendants, that  a  will  must  exhibit  upon  its  faee 
the  evidence  that  all  the  formalities  required 
for  its  signature  have  been  fulfilled,  has  no  ap- 
plication to  nuncupative  testaments  under  pri- 
vate signatures.  Such  testaments  are  not  re- 
quired *to  make  full  proof  of  themselves,  [*304 
and  the  observance  ox  formalities  which  do  not 
appear  on  the  face  of  the  will  may  be  shown  by 
testimony  dehors  the  instrument.  Biec,  in  ma 
supplement  to  Esriche,  reports  the  case  of  a 
mvstic  will  attached  for  nullity,  because  the 
solemnities  required  for  those  of  that  dass,  in 
the  law  of  the  rartidas,  before  cited,  did  not  ap- 
pear to  have  been  followed.  The  supreme  tn- 
bunal  of  justice  in  Spain  sustained  the  wUl. 
Sap,  ah  die,  v.  Testamento.  And  the  same  con- 
clusion is  maintained  by  the  French  jurists 
upon  similar  statutes.  Merl.  Rep.  v.  Testament, 

In  order  to  show  that  the  codicil  was  valid 
and  translative  of  property,  the  defendant  intro- 
duced evidence  of  a  custom  in  California  as  to 
the  manner  of  making  wills,  and  the  jury  were 
instructed  that  the  evidence  was  competent) 
and  that,  if  the  custom  was  so  prevailing  and 
notorious  that  the  tacit  assent  to  it  of  the  au- 
thorities may  be  presumed,  it  will  operate  to 
repeal  the  prior  law.  The  civilians  state  that 
customs  which  are  opposed  to  written  law  are 
held  to  be  invalid,  imless  they  have  been  special- 
ly confirmed  l^  the  supreme  power  of  the  state, 
or  have  existed  immemorially;  and  it  is  not  ma- 
terial whether  they  consist  in  the  nonobservanoe 
of  the  written  law,  or  in  the  introduction  of 
principles  or  practices  opposed  to  such  law; 
that  every  valid  custom  presupposes  a  rule,  ob- 
served as  binding  by  the  persons  who  are  sub- 
jected to  it  by  an  unbroken  series  of  similar 
acts;  and  that  it  belongs  to  the  sound,  legal 
discretion  and  conscience  of  the*  tribunals  to  de- 
termine by  what  testimony  such  a  custom  can 
be  established. 

Lind's  Study  of  Juris,  14,  17,  and  note. 

The  Spanish  codes  recognize  these  principles. 
They  say,  to  establish  a  custom,  the  whole  or 
greater  part  of  the  people  ought  to  concur  in 
it;  that  ten  years  must  have  elapsed  amongst 
persons  present,  and  twenty  at  least  amongst 
persons  absent,  in  order  to  its  being  introduoM ; 
that  it  may  be  proved  by  two  sentences  of  judges 
or  judgments  given  upon  or  according  to  it; 
that,  beinff  general  and  immemorial,  it  may  re- 
peal or  alter  the  anterior  law,  the  approbation 
of  the  prince  being  supposed  or  presumed. 

De  Asso  &  Rodri.  Inst.  ch.  1 ;  1  Febrero,  55. 

*The  custom  under  consideration  is  [*366 
one  of  a  general  nature,  and  its  existence  for 
the  period  must  be  assumed  from  the  verdict  of 
the  jury.  It  is  a  rule  of  property  pervading  in 
its  application,  and  necessary  to  be  known  in  or- 
der Uiat  judicial  administration  should  be  car- 
ried on.  The  recognition  of  such  a  rule,  if  it 
exists,  was.  therefore,  to  be  looked  for  from  the 
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superior  and  supreme  tribunals  of  the  state  of 
California.  In  the  case  of  Panaud  v.  Jones,  1 
Cal.  497-605,  the  Supreme  Court  savs:  'The 
eustom  with  respect  to  the  execution  of  wills,  so 
far  as  the  testimony  goes,  appears  to  have  pre- 
Tailed  generally  and  for  a  long  time  in  Califor- 
nia. It  may  have  been  the  imiversal  practice 
from  the  first  settlement  of  the  country."  In 
Castro  T.  Castro,  6  Cal.  158,  this  observation  is 
cited,  and  the  court  says:  ''That  it  is  shown 
from  the  testimony  of  various  witnesses,  that 
two  [witnesses  to  a  will]  were  sufficient  under 
the  customs  of  California."  The  same  fact  is  re- 
stated in  the  case  of  Tevis  v.  Pitcher,  10  Cal. 
465. 

Nor  is  such  a  change  in  the  mode  of  transfer 
of  property  a  singular  fact  in  the  history  of  the 
American  statea.  Several  cases  are  mentioned 
in  the  opinion  of  the  court  in  Panaud  ▼.  Jones, 
above  cited,  and  a  similar  instance  is  mentioned 
in  Fowler  v.  Shearer,  7  Mass.  14. 

Nor  is  the  existence  of  such  a  departure  from 
the  written  law  extraordinary,  when  the  cir- 
cumstances of  the  early  history  of  the  depart- 
ment are  understood.  The  most  important  of 
the  arrangements  for  the  colonization  of  the 
department  related  to  the  establishment  of  the 
military  districts  and  presidios,  and  the  mission 
establishments  in  close  proximity  to  them. 
The  priests  and  soldiers  were  the  most  con- 
spicuous and  influential  members  of  the  depart- 
ment, and  exerted  supreme  influence  in  its  po- 
litical and  economical  arrangements.  The  Span- 
ish laws  relieved  the  soldier  from  the  incon- 
venient formalities  that  attended  the  execution 
of  the  ordinary  nuncupative  or  closed  testament, 
and  authorized  him  to  make  a  nuncuj^ative  will 
before  two  witnesses,  or  an  olographic  will. 

The  canon  law  distinctly  reprobates  {prcs- 
eoriptam  consuetudinem  improhamus)  the  re- 
quirement of  seven  or  five  witnesses  for  the  tes- 
tation of  a  will :  '^secundum  quod  leges  humanw 
300*]  *deoemunt;"  .  .  .  **quia  vero  a  divina 
lege  et  sanotorum  Patrum  institutis  et  a  gener- 
dU  eoolesuB  oonsuetudine  id  noscitur  esse  alien- 
um  oum  soriptum  sit^  in  ore  duorum  vel  trium 
iestium  stet  omne  verbum."  Decret.  Greg.  lib. 
O,  tit.  26  ch.  19. 

The  precept  and  example  of  these  dominant 
dasses  in  the  department  may  possibly  have 
exercised  a  controlling  influence  in  forming  the 
habitude  of  the  population  on  this  subject.  And 
if  it  became  prevailing  and  notorious,  so  as  that 
the  assent  of  the  pubnc  authorities  may  be  pre- 
sumed, upon  principles  existing  in  tne  juris- 
Srudence  of  Spain  and  Mexico,  the  acts  of  in- 
ividuals,  in  accordance  to  it,  are  legitimate. 
This  codicil  was  written  in  the  Spanish  lan- 
guage; and  it  is  to  be  inferred  that  there  was 
testimony  that  the  testator  and  one  or  more  of 
the  witnesses  understood  that  language  imper- 
fectly. 

The  instructions  of  the  circuit  court  required 
the  jury  to  find  that  the  testator  dictated  the 
contents  of  the  codicil  to  the  witnesses,  thej 
beinff  assembled  at  the  same  time,  and  that  it 
•homd  be  then  read  in  the  presence  of  all,  so 
that  it  was  understood  by  all,  and  that  the  tes- 
tator should  then  have  declared  it  to  be  his  last 
will;  and  the  court  informed  them  that  if  the 
testator  did  not  understand  the  language,  and 
there  was  not  present  anv  <me  who  explained 
and  interpreted  tha  oodioil  in  the  presence  and 


hearing  and  understanding  of  the  witnesses, 
the  document  was  not  a  valid  instrument;  and 
also,  if  neither  the  testator  nor  a  sufficient  num- 
ber of  the  witnesses  understood  the  langua^  of 
the  codicil,  that  it  was  not  valid. 

The  Roman  law  did  not  require  the  witnessei 
to  a  Latin  will  to  understand  the  Latin  lan- 
gua^ :  nam  si  vel  sensu  peroipiat  quis,  out  ret 
adhibitus  sit,  suffioere.**  It  is  admitted  by  the 
civilians  that  a  testator  may  dictate  his  will  in 
his  own  language,  and  the  will  may  be  drawn  i^ 
another,  provided  that  the  witnesses  and  notary 
understand  both.  The  object  of  the  law  is  that 
the  instrument  shall  express  the  intentions  of 
the  testator,  and  it  does  not  require  the  repro- 
duction of  his  exact  words.  Whether  the  wit- 
nesses should  understand  the  language  of  the 
will,  has  been  the  subject  of  much  contest 
among  those  writers;  and  names  of  authority 
may  be  cited  in  favor  of  *either  opinion.  [*367 
But  the  current  of  judicial  authority  seems  to 
have  decided  it  is  not  necessary  that  t^e  wit- 
nesses to  a  testament  should  comprehend  the 
lanffuaf^  in  which  it  is  written;  and  the  same 
authority  has  settled  that  the  witnesses  should 
understand  the  language  of  the  testator. 

16  Dalloz.  jur.  gen.  tit  disposL  entre  vifa 
et  test.  No.  3126. 

3  Trop.  don.  &  test.  No.  1526. 

2  Marcad.  Exp.  15. 

Escridie  dice.  verb,  interprets. 
The  instruction  of  the  presiding  judge  to  the 
jury,  that  the  testator  and  wimesses  adionld 
alike  hear  and  understand  the  testament,  and 
that,  under  these  conditions,  its  publication  as 
the  will  of  the  testator  should  be  made,  em- 
braced all  that  it  was  necessary  to  be  said  upos 
this  part  of  the  case. 

The  last  inouiry  to  be  made  refers  to  the 
weight  to  be  given  to  the  testimony  adduced  in 
support  of  the  factum  of  the  oodicu.  This  con- 
sists of  the  proof  of  the  signatures  of  the  de* 
ceased  witnesses  and  of  the  testator,  and  of  some 
declaration  by  him  that  he  had  made  a  will 
with  a  similar  devise.  We  comprise,  among  the 
witnesses  to  the  will,  Ridley,  the  eindieo.  It 
does  not  appear  that  a  sindioo  was  charged  with 
any  function  in  the  preparation  or  execution  of 
testaments  by  the  law  or  custom  of  C^Ufomla. 
Nor  is  it  clear  that  the  eindico  in  the  present 
instance  expected  to  ^ve  any  sanction  to  the 
instrument  by  his  official  character.  He  attests 
the  execution  of  the  will,  and  we  cannot  per* 
ceive  why  the  description  of  himself  which  he 
affixes  to  his  signature  should  detract  from  the 
effica<7  of  that  attestation. 

The  binding  force  and  legal  operation  of  this 
codicil  are  to  be  determine  by  the  law,  as  it 
existed  when  the  codicil  was  made.  But  the 
mode  in  which  it  should  be  submitted  to  the 
court  and  jury,  and  the  effect  to  be  given  to  the 
testimony  that  accompanied  it,  depend  upon  the 
law  of  the  forum  at  the  time  of  the  trial  The 
evidence  of  the  signatures  of  the  testator  and 
witnesses  was  competent;  and  it  was  a  proper 
question  to  be  submitted  to  the  jury,  whether, 
under  the  circumstances   of  the  cstse,  it  was 

{>robabIe  the  formalities  required  by  *€be  [*808 
aw  were  complied  with.  As  suppletory  proof 
that  the  testator  had  made  the  oodi^  and  was 
acquainted  with  the  contents  of  the  instrument 
the  admission  or  declaration  offered  aa  evidence 
was  competent  testimony. 
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Jfsanoott   land  claim — ihould   bt  found  in  the 

arehivea- — leatimcng  of  offieurt  oannot  aupply 

or  ooniradici  recordt. 

Mexican  title  to  Bou,  Utter  a  cutfnl  eumlok- 
tloD   of   the   iMtlmoaj,   la   proaouncad   falae  and 

Aa  a  nneral  nil«,  do  Emit  of  land  purporilnn 
to  have  iduFd  (ram  tlie  late  coTeraioeiit  of  cjbII- 
(OrDta  abonld  b«  rcnlrpd  aa  Beuulne  b;  the  courU 
of  tbB  United  Btatea.  unira*  It  te  fonnd  noted  In 
tbe  retlateri,  or  the  ci/iedtente.  or  aome  part  of  It 
be  found  on  file  amoDK  the  archlTta  wliare  other 
and  genulnp  grant*  of  th«  aame  year  are  Found, 

The  teatlmcnj  of  the  late  oOleera  of  that  (OTfrn- 
■lent  cannot  be  recelTed  to  aupply  or  cootradlrt 
the  public  recordi,  or  eiCabllah  a  title  of  wblcli 
there  la  no  ttaca  to  be  found  In  the  public  archlTea. 

Argued  Apr.  12,  1860.     Decided  Apr.  SO,  ISSO. 

APPEAL  from  the  DistrJot  Court  of  the  Unit- 
ed St*tM  for  the  Northern  District  of  Cftl- 

The  hiatoiy  of  the  case  and  a  full  statement 
«f  the  facts  appear  in  the  opinion  of  the  court. 

Mesars.  C.  CoaUas  and  C.  Benkam.  foi 
appellants : 

Are  the  paper*  falaet 

Upon  this  issue  the  theory  of  the  defense  is 
that  the  claimanta  have  forged  two  several 
grants  to  the  land  claimed;  that  the  Qrst  was  a 
very  base  counterfeit,  which  would  not  serve  as 
a  title  paper;  that  consequently  the;  procurnl 
another  (aa  to  whether  a  forged  one  or  an  an 
t«dated  one,  counsel  and  court  below  both  aeeni 
to  be  indifferent)  ;  that  that  other  is  the  oui 
upon  which  we  now  rely.  These  propositions 
they  claim  to  have  proved  directly  by  the  testi 
mony  of  two  of  their  witnesses,  Horace  Hawp~ 
and  Raphael  Guirado.  and  indirectly  by  circum 
stances  attendant  upon  the  title,  its  bistort' 
and  the  mode  of  conduct  of  the  case. 

There  is  an  attempt  to  dispose  of  what  mili 
tates  against  this  tYtfoiy  of  defense,  by  impeacb 
ment,  cross-examination,  analysis  and  compari 

On  OUT  part,  in  reply,  we  contend,  in  the  firs' 
place,  that  the  testimony  of  Hawes  and  Oiiir 
ado  must  be  rejected,  and  that  the  caae  stand' 
aa  if  their  depositions  had  never  been  taken 
and  that  it  will  be  considered  upon  the  othri 
testimony  alone. 

f.eavinic  Hawes  and  Guirado  out  of  view,  wi 
find  that  the  testimony  of  other  witncsaea  has 
been  token  to  maintain  the  theory  they  were 
<^pected  to  establish.  In  discussing  it.  1  shall 
follow  the  order  of  the  court  below  in  it«  opin 
ion  rejrcling  the  claim.  That  opinion  is  not  li 
the  record;  but  it  has  been  printed,  and  as  I 
am  informed,  very  kindly  fiirnisheil  to  the  court 
1^  the  distinguished  gentleman  who  delivered 
it, — the  Honorable  Ogden  Eolfman.     That  opin 

Not*. — Parnl  rrlitrnee  to  varv  or  eontriKllot  a 
rHflafr— 8m  Mte.  S5  U  «i1.  D.  S.  8M. 

S3  How.  U.  8,  SoOK  1«. 


ion  does  full  justice  to  the  ease  of  the  govern' 

The  opinion  makes  the  following  polnta 
against  the  claimants: 

1.  The  claim  was  not  presented  in  time,  and 
no  explanation  of  the  fast  was  given, 

2.  The  archives  atTord  no  evidence  of  the  gen- 
uineness of  the  papers. 

(a)   The  grant  is  not  registered  there. 
lb)   There  is  no  record  of  approval  there. 

(c)  'iliere  waa  no  espediente  there;  but  on 
the  contraiT  all  there  is  of  it,  the  petition  and 
marginal  decree  of  conceaaion,  was  produced 
from  the  claimant's  custody;  no  explanation 
was  given  as  to  where  it  had  been;  who  had  It; 
how  or  under  what  circumstances  we  had  got  it. 

(d)  The  grant  is  not  numbered,  and  no  gap 

T_..     .^_     ,.     ,_     .1 !.___      __     .1.         -gf([i^„lgf 
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Is  left  for  it  in  the  numbers  o 
made  about  the  time  of  its  date,  ( 
hers  of  entries  of  grants  ii 
Toma  de  Raion. 

3.  There   was    no    possession. 
has  so  declared. 

4.  No  claim  of  ownership,  recc^iied  and 
acquiesced  in  by  the  public  authorities,  or  eren 
by  the  neighbors  and  ooIindonfM. 

5.  The  signatures  are  forged. 

8.  The  seal  on  our  grant  is  false. 
7.  The  description  of  Pico's  office,  written  at 

the  head  of  the  grant,  is  not  the  proper  one. 

9.  The  principal  witneases  for  tlie  dainunta 
are  impeached. 

9.  It  is  strange  that  other  grants  made  about 
that  time  were  not  approved  until  the  next  or- 
dinary session  of  the  aepartmental  assembly. 

10.  The  mere  fact  of  so  many  suspicious  eir. 
enmstnnees  arraying  themselves  against  as, 
though  each  may  be  answered,  is  overwhelming 

These  points  were  discussed  aeriatim  by  the 
counsel.  But  the  discuasion  being  chiefly  con- 
fined to  the  evidence,  only  the  folloning  brief 
abstract  of  parts  of  the  argument  Is  here  given. 

The  testimony  offered  to  prove  a  forgery  U 
that  of  certain  persons  introduced  as  experts. 

This  testimony  is  inadmisaihlf. 

At  the  time  it  was  offered.  Pio  Pico  had  not 
been  called  to  disprove  his  signature.  He 
should  have  been  called  by  the  government  In 
the  very  banning. 

When  the  objeS;  is  to  disprove  handwriting 
the  supposed  maker  Is  the  nest  evidence  and 
must  be  called. 

I  Phil.  Ev.  223-225,  p.  43,  and  note  919;  E 
Phit.  Ev.  65r>,  and  note  423 ;  3  Phil.  Ev.  p.  1332, 
ct  infra,  p.  1337 ;  Oumcy  v.  Langla}\da,  6  Barn. 
A  Aid.  330. 

To  say  the  least,  it  argues  very  Itl  for  the 
conviction  on  the  minds  of  the  government 
agents  of  the  forgery,  tliat  they  did  not  call  Plo 
Pico.  McKnight,  Orlnndo,  who  thinks  Pico's 
signature  was  made  by  Covarrubius;  that  it  Is 
stiff  and  clumsy,  while  wrtain  specimens  are, 
as  he  says,  natural  and  without  restraint.  This 
person  is  not  accustomed  to  Spanish  documents, 
and  confesses  that  he  does  not  consider  himself 
an  expert  in  relation  to  them. 

Purdy,  J.  H..  who  thinks  the  tame  as  H«- 
Knight,  and  finds  the  capital  p,  and  the  rubric 
differently  shaped  from  specimen*  shown  him 
confesses  also  thnt  he  does  not  kcnow  the  Span- 
.  ish  language;  in  not  accustomed  to  compare 
Sponish  dooumenta:  doe*  not  eonalder  hiir^elf 
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an  expert  in  relation  to  them;  and  does  not  see 
well. 

It  is  submitted  that  this  testimony  is  entitled 
to  less  than  the  usual  weight  of  the  best  of  the 
kind.  It  is  pronounced  by  all  the  books  the 
weakest  and  most  unreliable  of  testimony. 

1  Phil.  Ev.  493,  note  918,  p.  1332. 

The  opinion  of  other  witnesses  is  taken,  not 
because  of  their  skill  as  experts,  but  of  their 
assumed  knowledge  of  Pico's  signature.  Th^e 
persons  do  not  agree  in  the  reasons  they  give 
for  their  opinion. 

"If  witnesses,  concurring  in  the  result,  clash 
in  their  reason,  this  will  &ke  from  the  general 
force  of  their  testimony,  however  confident  they 
seem." 

Constable  v.  Sieihel,  I  Hagg.  Eccl.  56. 

Their  conclusions  are  drawn  from  dissimili- 
tude appearing  on  comparison,  and  if  admissi- 
ble, which  we  contend  they  are  not,  they  are 
entitled  to  little  consideration  as  against  those 
drawn  from  similitude. 

Young  v.  Broum,  1  Hagg.  Eccl.  556;  Bell  v. 
"Norwood,  7  La.  96;  Constable  v.  8texhel,  1 
Hagg.  Eccl.  56;  Murphy  v.  Hagermany  1 
Wright,  292;  Crisp  v.  Walpole,  2  Hagg.  Eccl. 
531. 

It  is  thought  that  all  is  said  and  attempted 
to  be  proved  against  the  genuineness  of  Pico's 
signature,  is  mere  refining  in  the  presence  of 
the  proofs  of  genuineness  offered  on  the  part 
of  claimants. 

Pio  Pico  himself  says,  upon  inspection  of  a 
traced  copy  of  the  title  papers,  that  the  signa- 
tures appear  to  be  his,  and  that  he  believes  he 
put  them  there  at  the  time  they  purport  to  have 
been  put  there.  This  was  testimony  in  chief, 
and  is  palpably  from  inspection  of  the  papers, 
not  from  recollection.  When  cross-examined, 
he  admits  at  first  that  he  speaks  from  inspec- 
tion. But  he  finally  appeals  to  his  recollection, 
and  confirms  the  genuineness  therefrom. 

Many  witnesses  also  prove  the  genuineness 
directly. 

A  forger  would  have  been  imlikely  to  adopt 
a  rare  mode  of  making  the  most  striking  letter. 

It  is  absurd  to  say  Pico's  signature  is  a  for- 
gery in  the  presence  of  his  testimony.  He 
would  as  soon  have  antedated  for  us  as  sworn 
falsely  for  us. 

Pico  should  have  been  impeached.  He  has 
not  been. 

This  is  all  the  testimony  which  tends  to  es- 
tablish a  forgery,  exclusively.  The  other  testi- 
mony in  the  case  is  equally  applicable  to  ahle- 
datin^  as  to  forgery. 

It  is  said  that  the  seal  on  our  grant  differs 
from  that  on  our  certificate  of  approval,  which 
latter  is  admitted,  and  proved  by  the  govern- 
ment's own  witness  to  be  genuine ;  and  that,  in- 
asmuch as  Covarrubiaa  says  he  does  not  remem- 
ber more  than  one  seal,  the  impression  on  our 
grant  is  false. 

We  do  not  admit  that  the  difference  claimed 
to  exist  between  the  impression  on  the  grant 
and  that  on  the  approval  proves,  by  any  means, 
that  they  were  made  by  different  stamps.  These 
stamps  were  very  rude;  they  were  prepared  for 
printing  by  greasing  them  and  holding  them  on 
the  blaze  of  a  candle,  until  the  soot  and  grease 
made  a  coloring  matter ;  they  were  then  applied 
to  the  paper,  not  by  a  machine,  which  would 
give  a  mat  impressicm,  but  by  the  hand. 

The  aifferenetB  yisible  in  the  two  impressions 
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consist  only  of  minute  differences  between  the 
spaces  of  parts  of  the  objects  on  the  impres- 
sions, or  of  differences  in  the  relative  angles  of 
two  or  three  letters  of  the  inscription.  All 
these  differences  are  mechanical,  only  occa- 
sioned either  by  the  want  of  uniform  density 
and  proportion  in  the  lamp  black  and  ^ease 
with  which  the  impression  is  made,  or  in  the 
want  of  precision  or  uniformity  in  the  action  of 
the  hand  in  applying  the  stamp.  There  seems 
a  greater  difference  as  found  occurring  acci- 
dentally in  all  such  impressions,  and  they  may 
be  produced  experimentally  at  will  with  any 
stamp,  either  employing  wax,  or  still  more,  em- 
ploying lampblack  and  grease. 

As  to  any  deduction  to  be  drawn  from  our 
not  producing  an  impression  from  the  archives 
similar  to.  the  one  impugned,  we  protest  against 
it.  If  the  government  desire  to  predicate  an 
argument  upon  the  fact,  if  fact  it  is,  that  the 
archives  present  no  impression  like  the  one  hi 
our  grant,  it  should  have  been  proved.  We  do 
not  admit  that  there  is  any  ground  of  suspicion 
in  this  circumstance.  Until  it  is  proved  that 
there  is  but  one  die,  there  is  no  reason  to  sus- 
pect the  genuineness  of  the  seal  at  all.  It  hat 
the  same  legend  and  device  as  the  others  have. 

This  seal  is  vindicated  by  the  two  other  s^Js; 
they  are  admitted  to  be  genuine,  and  the  stamp 
that  made  them  is  proved  to  have  been  deliv- 
ered into  the  hands  of  Fremont  as  early  as  the 
change  of  flags ;  the  presumption  is  that  it  ha» 
remained  in  the  custody  of  the  government  ever 
since. 

The  seal  was  not  necessary  upon  these  papers; 
it  was  not  required  by  law.  Covarrubias 
would  not  have  put  on  a  false  seal  when  none 
is  necessary.  He  is  the  man  who  made  the 
^ant.  He  says  so,  and  it  is  in  his  handwrit- 
ing. He  knew  the  law.  He  was  the  very  man 
to  know  exactly  what  was  required;  he  had 
beto  secretary  of  state. 

It  is  affirmatively  proved  to  be  eenuine. 

"After  proving  the  seal,  it  will  be  presumed 
to  have  been  properly  affixed,  and  it  will  lie  on 
the  opposite  party  to  show  that  it  was  affixed 
by  a  stranger." 

Lord  Brounker  and  Sir  Robert  Atkyns,  Skin. 
2,  cited  in  3  Phil.  1062,  note  717. 

If  it  be  supposed  we  found  two  blank  papers 
with  the  genuine  seals  on  them,  we  ask,  why 
did  we  not  write  the  grant  and  appnml  on 
them,  and  the  petition  and  marginal  decree  on 
an  unsealed  one?  This  theory  is  forbidden  by 
the  fact  that  this  is  not  the  stamped  seal,  the 
habilitating  seal,  but  it  is  the  governor's  seal, 
put  on  acts  in  his  office,  to  attest  their  genuin^ 
ness  as  his,  not  to  show  the  paper  was  lawful. 
If  it  be  supposed  that  we  had  access  to  the  gen- 
uine stamp,  why  not  use  it  on  all  the  papenT 

Or,  if  we  forged  the  stamp,  why  not  make  a 
facsimile?  We  have  as  nne  artists  in  San 
Francisco  as  theru  are  in  the  world,  and  the 
seal  is  a  very  rude  one. 

Some  of  the  witnesses  for  the  claimants  are 
sought  to  be  impeached,  and  many  witnesses  ex- 
amined for  that  purpose;  but  all  of  those  who 
arc  attacked  are  so  corroborated,  that  even  if 
successfully  impeached  as  to  charaoter,  thij 
must  be  believed  in  this  instance. 

The  attack,  however,  upon  th«lr  eiiaracter 
gives  us  no  concern.  We  conoeivv  w«  have  re> 
pelled  it  by  proof  of  goad  diaimete,  and  «f 
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are  perfectly  contented  to  submit  the  matter  to 
the  judgment  of  the  court,  upon  the  testimony 
of  our  witnesses  in  support. 

After  we  have  repelled  the  suspicion  arising 
from  each  circumstance,  we  are  gravely  told  it 
still  remains  that  we  were  surrounded  by  many 
suspicious  circumstances. 

In  the  first  place,  it  is  to  be  observed  that 
there  are  not  so  many  circumstances  as  the 
theory  of  the  attack  upon  this  title  presup- 
poses. On  the  contrary,  they  are  but  few. 
There  are  two  or  three  great  facts  in  the  case; 
each  of  these  is  attended  by  minor  circumstan- 
ces which  follow  it  as  necessary  consequences; 
and  yet  these  two  or  three  facts  are  marshaled 
with  consummate  generalship,  not  alone,  but  in 
the  van  of  all  these  followers. 

Thus,  we  have  the  petition  in  our  own  hands 
— an  irreg^arity,  if  you  please,  a  suspicious 
one;  but  certainly,  its  suspicious  character  is 
not  heightened  by  the  other  facts  of  which  it 
was  the  cause,  namely:  absence  of  our  ^ant 
from  the  so-called  book  of  Toma  de  Razon  from 
Jones*  list,  from  list  of  numbers  on  tlie  entries 
in  that  book,  and  the  fact  of  our  espediente  not 
hearing  any  number  on  itself.  Again:  De  la 
Rosa  is  a  garrulous,  eccentric,  and  perhaps  un- 
happy old  man,  a  fact  irrelevant  in  itself,  but 
very  significant  in  view  of  his  declarations, 
seeming  poverty,  and  dependence,  and  petty  oc- 
cupations. 

Of  course,  we  cannot  answer  these  groups  of 
circumstances  collectively — they  have  no  rela- 
tions inter  se;  we  must  answer  them  severally, 
dealing  with  isolated  circumstances  by  them- 
■dves;  it  is  the  bundle  of  fagots,  not  suscepti- 
ble of  being  broken  when  united,  but  quite  suc- 
cessfully te  be  destroyed  if  taken  apart,  and 
broken  one  by  one. 

It  is  absurd  to  say  that  the  suspicious  cir- 
cumstances are  severally  explained,  and  yet  *col- 
lectively  survive.  It  is  submitted,  the  daim  is 
valid  and  must  be  confirmed. 

Messrs.  J.  8.  Black,  Atty,  Gen.,  and  P. 
]>ella  Torre  for  appellees. 

TThe  argument  ot  these  counsel  was  able  and 
elaoorate  In  support  of  the  defense,  based  on 
the  fraudulent  cnaracter  of  the  claim.  As  it 
was  chiefly  confined  to  the  discussion  of  the 
facts  and  evidence,  it  is  not  deemed  of  import- 
ance to  this  report.] 

Mr.  Justice  Chrler  delivered  the  opinion  of 
the  court: 

The  appellants,  Juan  Manuel  Luco  and  Jose 
Leandro  Luco,  filed  their  petition  with  the 
board  of  commissioners  for  ascertaining  and 
iettling  land  claims  in  California,  on  the  13th 
of  September,  1854.  This  was  after  the  time 
limited  by  the  act  of  Congress  of  1851  (9  Stat. 
at  li.  631).  But,  on  their  application,  Con- 
gress passed  a  special  act  (July  17,  1854,  10 
Rtat.  at  L.  784)  authorizing  the  presentation  of 
their  claim. 

Tliey  daim  under  a  grant  made  te  one  Jose 
de  la  Rosa,  dated  4th  of  December,  1845.  and 
imrporting  to  be  signed  by  Pio  Pico,  as  acting 
gofvemor,  and  countersigned  by  Jose  Maria  Co- 
varrubias,  secretary.  This  document  was  de- 
poaited  in  the  surveyor  general's  office  on  the 
toth  of  October,  1853,  and  had  attached  to  it  a 
paper,  purporting  te  be  a  petition,  by  Jose  de  la 
Roaa  to  tke  fovemor,  setting  forth  that  the 
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fovemment  was  indebted  te  him  in  the  sum  of 
4,650  for  services  as  printer,  and  praying  for 
the  86brante,  or  lands  remaining  between  cer- 
tein  ranches  of  Vallejo  and  others. 

The  boundaries  of  the  land  prayed  for  are  set 
forth  very  •distinctly,  but  without  any  [*533 
limitation  as  to  the  quantity  of  land  contained 
therein.  On  the  margin  of  this  petition  is  the 
usual  order  for  title,  purporting  to  be  signed 
by  Pio  Pico  on  8th  of  November,  1845. 

There  is  also  atteched  a  paper  purporting  to 
be  a  certificate  of  approval  by  the  departmental 
assembly,  certified  by  the  signatures  of  Pio 
Pico  and  Jose  M.  Covarrubias,  and  dated  18th 
of  December,  1845. 

This  grant  is  for  land  within  certain  bounda- 
ries, and  unrestricted  as  to  quantity.  Its  con- 
firmation was  vigorously  opposed  by  the  counsel 
for  the  government.  Tliey  alleged  that  the  doc- 
uments produced  te  support  the  claim  were  for- 
geries, supported  by  perjuries  of  persons  who 
had  conspired  to  defraud  the  government  of  an 
immense  body  of  valuable  land.  Upon  this  is- 
sue the  parties  went  to  trial  before  the  commis- 
sioners, who  found  in  favor  of  the  United 
States.  The  case  went  by  appeal  te  the  district 
court,  where  much  additional  testimony  was 
taken,  a  thorough  investigation  made,  ana  these 
documente  were  again  adjudged  to  be  forgeries. 

The  appeal  to  this  court  compels  us,  however 
unpleasant  the  task  may  be,  to  pass  upon  this 
issue  of  fact,  in  which  the  character  and  con- 
duct of  others,  besides  the  parties,  will  neoes* 
sarily  be  made  the  subjects  of  discussion. 

This  claim  first  made  its  public  appearance 
in  1853,  after  the  lands  had  been  surveyed  by 
the  United  States  government  as  vacant.  Pre- 
vious to  such  survey,  the  public  officers  had  used 
every  diligence  to  discover  whether  any  person 
possessed  any  title  or  claim  to  these  lands,  but 
the  inhabitante  of  the  district,  and  the  owners 
of  adjoining  lands,  were  all  ignorant  of  any 
claim,  by  possession,  grant,  or  otherwise. 

The  lands  within  uie  boundaries  of  this  al- 
leged grant  amount  to  270,000  acres,  or  there- 
aboute. 

The  person  to  whom  the  grant  purporte  to  be 
made  was  almost  a  pauper,  ana,  tnough  not 
actually  a  servant,  yet  a  dependent  of  General 
Vallejo,  residing  in  Sonoma,  gaining  a  precari- 
ous livelihood  by  making  and  mending  clothes 
and  tinware,  acting  as  alcalde,  printer,  gar- 
dener, surveyor,  music  teacher,  and  attending 
te  a  grocery  and  billiard  teble  for  •Val-  ['SS* 
lejo;  and  during  all  this  time,  from  the  date 
till  the  public  appearance  of  this  title,  wholly 
unaware  of  his  wealth  and  immense  possessions, 
and  always  representing  himself  as  a  poor  man, 
while  he  had  in  his  possession  a  title  to  270,000 
acres  of  valuable  land. 

The  archives  of  the  Mexican  government  fur- 
nish not  the  slightest  trace  of  anv  such  grant; 
although  all  the  other  grants  maae  in  the  same 
year  and  month,  and  on  the  same  day,  are  care- 
fully recorded  and  registered,  and  the  espedi- 
entea  found  on  file. 

These  facte  might  well  justify  the  govern- 
ment officers  in  questioning  the  authenticity  of 
this  grant,  whatever  the  character  and  stending 
of  the  parties  might  be,  who  pretend  te  esteb- 
lish  it  Dv  their  testimonv. 

The  claimants,  in  order  to  esteblish  their 
title,  examined  Jose  M.  Covarrubias,  who  wns 
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secretary  of  the  governor,  Pio  Pico,  at  the  time 
the  grant  purports  to  have  been  signed.  He 
testifies  that  "it  is  in  his  handwriting,  and  the 
attestation  is  his  signature;  that  he  does  not 
remember  to  have  seen  Pio  Pico  sign  it;  but 
that  his  signature  appears  to  be  genuine,  and 
he  believes  he  signed  it." 

We  shall  have  occasion  to  notice  the  testi- 
mony of  this  witness  more  particularly  here- 
after. At  present  we  only  say  that  there  is  no 
reason  to  doubt  the  truth  of  his  statement,  so 
far  as  he  attests  his  own  acts;  but  that  he  wrote 
and  signed  it  on  the  day  it  bears  date,  needs 
confirmation;  for,  if  it  was  so  written  and 
signed  by  him  on  that  day,  he  should  be  able  to 
give  some  reason  why  it  does  not  appear  on  the 
register  >vith  the  other  grants  made  on  the  same 
day.  It  is  true,  he  attempts  to  do  this  by  alleg- 
ing that  he  registered  it  in  some  other  book  not 
found  in  the  archives,  but  he  cannot  give  a  rea- 
.son  why  all  other  grants  were  on  the  book 
found,  and  this  one  alone  in  some  unknown 
register.  If  it  was  so  written  and  signed  by 
him  on  the  4th  of  December,  1845,  it  is  incum- 
bent on  the  claimants  to  give  some  account  of  it 
— to  show  why  it  was  kept  secret  till  1853.  If 
in  possession  of  the  grantee,  why  it  was  not  pro- 
duced and  laid  before  the  commissioners;  why 
the  petition  and  marginal  order  forming  part 
535*]  of  the  espedienie,  if  'there  was  one,  is 
found  in  the  possession  of  the  grantee;  and 
where  and  when  the  certificate  of  approval  was 
found  and  kept. 

These  and  many  other  questions,  which  de- 
mand a  solution,  the  claimants  have  not  en- 
deavored to  answer.  But  they  endeavor  to 
prove — (1st)  That  this  grant  was  seen  about 
the  time  it  bears  date;  and  (2d)  that  Rosa  had 
a  ranch  on  this  tract  of  land,  with  a  stock  of 
cattle  and  horses,  and  resided  on  it.  for  a  time 
at  least,  with  his  wife  and  family,  up  to  1849, 
claiming  it  as  his  own. 

The  cliief  witnesses  to  establish  these  facts, 
besides  numeroiis  others,  called  to  prove  the 
possession,  are  Jose  de  la  Rosa,  Mariano  G.  Val- 
lejo,  and  his  brother,  Salvador  Vallejo.  More 
than  twenty  witnesses  have  been  called  to  prove 
that  the  character  for  veracity  of  these  persons 
is  so  bad  that  they  should  not  be  believed  on 
their  oaths.  As  many  testify  to  their  good 
character,  and  especially  to  that  of  Mariano  G. 
Vallejo. 

There  is  proof  also  of  declarations  of  Rosa 
that  Vallejo  was  indebted  to  him  or  his  false 
swearing  for  tlie  property  he  possesses:  ''That 
the  only  right  way  of  swearing  was  by  the 
priest,  with  the  Catholic  cross,"  and  that  "he 
was  not  afraid  of  the  laws  from  the  way  the 
Americans  swore  witnesses." 

Such  testimony  of  admissions  is  of  very  little 
value,  and  is,  generally,  not  worthy  of  regard; 
and  the  testimony  as  to  character  is  so 
equally  balanced  that  we  do  not  feel  at  liberty 
to  reject  any  portion  of  it  for  that  reason. 
There  are  many  more  satisfactory  tests  of  the 
truth  of  parol  testimony  than  that  of  character 
of  the  witnesses.  Where  the  facts  sworn  to  are 
capable  of  contradiction,  they  may  1)0  proved  by 
others  not  to  be  true;  and  when  they  are  not, 
the  internal  evidence  is  often  more  convincing 
than  any  other.  A  shrewd  witness,  who  is 
swearing  falsely  to  something  which  cannot  be 
disi^rov^  by  direct  testimony,  will  confine  his 
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recollection  wholly  to  that  single  fact,  profess- 
ing a  want  of  recollection  of  all  the  facts  and 
circumstances  attending  it.  An  inexperienced 
witness,  whose  willingness  to  oblige  his  friend 
exceeds  his  judgment,  will  endeavor  to  give  ▼cr- 
isimilitude  to  his  tale  by  a  recital  of  imaginary 
circumstances.  A  stringent  cross-examination 
*will  generally  involve  the  latter  in  a  [*536 
web  of  contradictions,  which  will  be  in  a  meas- 
ure evaded  by  the  other,  with  the  answer  that 
he  "does  not  recollect."  Where  many  witnesses 
are  produced  to  the  same  facts,  and  thej  con- 
tradict one  another  in  material  circumstances, 
they  prove  themselves  unworthy  of  credit. 

It  would  be  a  tedious,  and  we  believe  an  un- 
necessary task,  to  examine  severally  the  testi- 
mony of  the  120  witnesses  examined  in  this 
case,  and  test  their  respective  credibility  on  the 
principles  we  have  stated.  With  the  exception 
of  a  few  remarks  on  the  testimony  of  the  wit- 
ness already  alluded  to,  we  shall,  therefore,  con- 
tent ourselves  with  stating  the  result  of  our  ex- 
amination, without  an  attempt  to  vindicate  its 
correctness  by  exhibiting  the  process  by  which 
it  has  been  attained. 

Jose  de  la  Rosa  was  called  by  the  claimants 
and  examined.  Having  sold  to  the  claimants 
without  general  warranty,  he  was  a  competent 
witness.  He  was  the  person  who  might  eluci- 
date and  explain  the  many  difficulties  and  sus- 
picious circumstances  connected  with  this  trans- 
action, if  they  were  capable  of  expUnation. 
But,  instead  of  it,  we  find  his  examinatioD  in 
chief  exceedingly  brief.  He  is  asked  to  prore 
the  signatures  of  Pico  and  Covarrubias  from  his 
knowledge  of  their  signatures.  He  is  then 
asked  if  he  ever  had  in  his  possession  this  grant, 
and  when  and  where  he  received  it.  To  which 
he  answers  that  "he  received  it  from  Don  Mari- 
ano G.  Vallejo.  in  Sonoma,  in  the  latter  part  of 
December,  1846." 

Hs  is  then  asked  if  he  ever  had  in  his  posses- 
sion the  certificate  of  approval,  and  when  and 
where  he  received  it.  To  which  he  answers 
that  it  was  delivered  to  him  by  Vallejo  in  the 
beirinning  of  the  year  1846. 

With  this  meager  statement  of  matters,  im- 
possible to  be  contradicted  except  by  Vallejo 
himself,  the  claimants  conclude  tneir  examina- 
tion in  chief.  The  cross-examination  fully  con- 
firms the  wise  caution  of  the  claimant's  counsel 
in  not  troubling  the  witness  with  too  many 
questions. 

When  asked  to  explain  his  circumstances 
since  1846.  he  answers,  that  he  is  rich;  that 
his  wealth  consists  in  money  at  present;  for- 
merly in  horses,  cows,  oxen,  houses,  and  land, 
and  *a  house  in  Sonoma.  "Of  mares  and  ['SST 
horses  (he  says)  I  have  probably  had  five  hun- 
dred, but  not  all  at  one  time.  From  1846  to 
1847  I  had  500  head  of  cattle;"  that  in  1846  he 
had  four  hnndred  upon  the  rancho  of  Julpines. 
Now,  all  this  has  been  proved  by  numerous  wit- 
nesses to  be  utterly  false.  It  would  be  tedious 
to  notice  all  the  absurdities  and  contradictions 
of  himself,  to  be  found  in  this  cross-examina- 
tion, as  to  the  mode  in  which  he  has  disposed  of 
his  wealth. 

With  regard  to  the  existence  of  this  grant 
Mariano  G.  Vallejo  testifies  that  he  received  it 
by  a  courier  from  the  governor  in  December, 
1*845;  that  he  handed  it  to  Rosa,  "and  he  was 
much  pleased."    That  Uiis  was  the  onlv  paper 
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received  by  him,  rnd  that  is  all.  On  cross-ex- 
amination, he  said  he  had  seen  the  petition  be- 
fore he  saw  it  on  the  files  of  the  Land  Office, 
but  not  the  approval. 

Again;  in  answer  to  another  question  he  de- 
nies ever  having  seen  any  paper  but  the  grant 
at  the  time  he  received  it,  or  afterwards,  till  he 
found  the  three  papers  connected  together  in 
the  Land  Office,  ii  this  he  contradicts  not  only 
himself,  but  Rosa,  who  says  he  received  the  cer- 
tificate of  approval  from  him. 

This  testimony,  instead  of  solving  the  diffi- 
culty as  to  the  origin  and  history  of  this  grant, 
leaves  it  in  greater  obscurity  than  it  was  be- 
fore. 

The  testimony  offered  to  prove  the  possession 
and  improvements  is  so  contradictory  as  to  fur- 
nish material  evidence  of  its  untruth.  One  wit- 
ness describes  the  house  built  by  Rosa  as.  made 
jf  poles;  another  declares  that  it  was  an  adobe 
house,  and  that  Rosa  resided  in  it  with  his  fam- 
ily; Skiui  as  the  house  was  near  the  Sacramento 
road,  he  had  frequently  seen  them  in  it,  and 
their  cattle,  horses,  etc,  on  the  land,  up  to  the 
year  1849;  another,  that  the  house  was  more 
than  8  leagues  from  the  road.    One  says  that  he 
lent  Rosa  horses  to  convey  his  family  to  the 
raneho;  another,  that  he  took  them  in  a  boat; 
while  Rosa  himself  ignores  the  boat,  and  swears 
he  had  horses  of  his  own,  and  had  no  need  to 
borrow,  and  that  his  family  or  himself  had 
never  resided  anywhere  but  in  the  town  of  So- 
noma, forty  miles  distant  from  the  land — some- 
538*]  times  visiting  his  ^raneho  for  two  or 
three  days.    Another,  after  swearing  to  the  fact 
of  reaidenoe  by  Rosa  and  family  on  the  land,  ad- 
mits, on  cross-examination,  that  he  never  sa^ 
the  land. 

The  testimony  for  the  United  States  estab- 
lishes beyond  a  doubt  that  the  whole  of  this 
testimony  is  a  mere  fabrication;  that  Rosa 
nerer  resided  on  the  land;  that  he  had  no  cat 
tie  or  horses,  but  lived  in  the  town  of  Sonoma, 
a  dependent  of  General  Vallejo;  with  difficulty 
gaininff  a  precarious  support  from  his  numerous 
avocations;  always  declaring  to  the  tax  asses- 
sors that  he  had  no  real  property,  except  a 
small  lot  in  Sonoma,  and  no  personalty  beyond 
a  cow  and  a  horse. 

Thus  far,  the  testimony  produced  by  the 
daimants,  instead  of  dispelling  the  suspicions 
attached  to  this  grant,  has  only  increased  them 
^-forcing  on  our  minds  the  conviction  that  a 
grant  attempted  to  be  supported  by  perjury 
must  necessarily  itself  be  false. 

The  first  public  appearance  of  this  claim, 
therefore,  cannot  be  dated  earlier  than  the  18th 
of  March,  1853,  when  Jose  de  la  Rosa  makes  his 
conveyance  to  the  claimants,  reciting  this  paper 
of  4th  of  December,  1845,  for  the  alleged  consid- 
eration of  $15,000.  This  deed  describes  the 
land  by  boundaries,  and  is  entirely  silent  as  to 
quantity. 

Xow,  we  need  not  have  recourse  to  the  testi- 
mony of  Rafael  Quirado  of  the  conversation 
overheard  in  the  house  of  Vallejo  between  him 
ind  the  claimants,  and  the  alleged  confessions 
->f  Vallejo  with  regard  to  this  grant.  Some 
lotibta  have  been  cast  upon  the  character  of 
his  witnesR  for  veracity,  and  the  testimony  of 
oich  declarations  and  admissions  is  generally 
.vorthy  of  little  reliance.  Nevertheless,  liis 
ttorv  has  an  air  of  probability  when  connected 
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with  other  evidence  in  the  case,  that  forbids  the 
conclusion  that  so  great  a  simpleton  as  Guirado 
could  ever  have  invented  it. 

The  United  States,  in  order  to  support  this 
issue,  are  not  bound  to  show  by  whom  a  scheme 
of  fraud  has  been  concocted,  or  how,  when,  and 
where,  it  was  executed.  It  will  be  sufficient  if 
they  can  show  facts  inconsistent  with  the  alle- 

Stion  that  the  deed  in  contest  existed  on  the 
y  or  year  of  its  date.  It  is  possible  that  the 
officers  of  the  late  government  *may  exe-  [*539 
cute  grants  since  their  power  has  ceased;  and 
when  called  to  prove  their  authenticity,  may 
forget  to  mention  the  fact  that  their  deeds  are 
antedated.  We  regret  to  say  that  the  testi- 
mony in  this  case  justifies  and  demands  this  as- 
sertion. 

Three  facts,  tending  to  prove  the  authenticity 
of  this  grant,  are  proved  by  claimants:  (1) 
That  the  petition  now  produced  in  connection 
with  the  grant  was  signed  by  Jose  de  la  Rosa; 
(2)  that  the  marginal  order  on  the  same  is  in 
the  handwriting  of  Oovamibias,  the  secretary, 
being  the  only  instance  in  which  he  has  been 
known  to  have  acted  as  clerk  to  make  such  en- 
try; (3)  the  titulo  and  certificate  of  approval 
are  in  his  handwriting  and  signed  by  him. 

Admitting  these  fa^  to  be  proved,  we  must 
inquire  whether  there  is  sufficient  evidence  to 
convince  us  that  these  documents  were  not  ex- 
ecuted at  the  time  of  their  date,  but  some  seven 
years  thereafter. 

I.  We  have  already  shown  that  this  grant 
made  its  first  public  appearance  in  1853,  when 
it  suddenly  came  forth,  as  is  alleged,  from  the 
chest  or  pocket  of  Jose  de  la  Rosa,  and  was  im- 
mediately transferred  to  the  claimants. 

II.  That  the  grantee  himself,  examined  as  a 
witness,  can  give  no  consistent  or  probable  his- 
tory of  its  origin,  or  why  he  had  always  lived 
in  ignorance  of  it;  or,  if  its  existence  was 
known  to  him,  why  he  kept  it  a  secret,  or  why 
a  poor  and  garrulous  old  man  should  never  men- 
tion it  to  friend  or  neighbor  till  about  the  date 
of  its  public  appearance;  or  what  possible  mo- 
tive could  be  foimd  for  a  millionaire  living  as  a 
pauper  for  so  many  years,  and  then  disposing 
of  his  immense  estate  for  a  trifie. 

III.  We  have  shown,  also,  that  the  testimony 
of  the  witnesses,  called  to  prove  a  long  posses- 
sion and  claim  under  this  title,  is  a  tissue  of 
falsehoods. 

These  facts  alone  would  be  sufficient  to  con- 
demn this  grant,  and  show  that  it  had  no  ex- 
istence before  1852;  but  if  any  doubts  should 
still  exist,  that  which  remains  to  be  stated  will 
certainly  dispel  them. 

IV.  It  is  proved  that  the  coimsel  to  whom 
the  claimants  first  made  application  for  his 
services  to  obtain  a  confirmation  *of  this  ['540 
gprant,  on  examination  of  the  document  present- 
ed to  him  as  evidence  of  title,  refused  to  be  so 
employed,  because  the  deed  produced  was  a 
palpable  forgery;  that  it  was  not  the  instru- 
ment now  produced;  that  it  had  the  signature 
of  the  secretary,  Covarrubias,  forged  so  badly 
that  his  name  was  twice  misspelt  in  different 
ways,  while  the  present  is  written  by  Covarru- 
bias himself  and  is,  consequently,  free  from 
such  blunders. 

It  has  been  argued  that  this  testimony  should 
bo  reject od  as  incompetent,  because  counsel  has 
revealed  the  secrets  of  his  client.     To  this  it  is 
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answered  that  the  relation  never  existed,  the 
counsel  having  refused  to  stand  in  that  rela- 
tion to  the  claimants.  The  right  of  privilege 
from  examination  was  neither  claimed  by  the 
counsel  nor  by  the  claimant,  and  the  witness 
being  examined  without  objection,  we  are  not  re- 
quired to  decide  how  far  a  counselor  who  has 
been  requested  and  refused  to  be  a  partaker 
with  persons  attempting  to  defraud  the  govern- 
ment may  plead  his  privilege,  and  refuse  to  an- 
swer. Having  answered,  without  objection,  it 
cannot  affect  his  credibility  that  he  is  willing 
to  expose  a  fraud  under  these  circumstances. 
As  a  witness,  his  testimony  is  unimpeached  and 
uncontradicted,  and  unwillingly  confirmed  by 
Covarrubias. 

V.  When  the  application  was  made  to  Con- 

fress,  the  petition  and  certificate  of  approval 
o  not  appear  to  have  been  found,  and  were  not 
annexed  to  the  grant  till  it  appeared  on  file 
in  the  land  office. 

VI.  There  is  no  attempt  to  account  for  the 
fact  that  the  petition,  instead  of  being  annexed 
to  the  eapediente,  is  found  in  the  hands  of 
claimants,  and  not  among  the  archives,  where 
the  eapedientea  of  all  the  authentic  grants  made 
in  that  year  are  foimd.  To  account  for  this 
fact,  Covarrubias,  in  his  first  affidavit,  testi- 
fied "that  it  was  the  practice  of  the  office  to  re- 
turn the  petition  with  the  grant."  But  when 
his  deposition  was  taken,  with  cross-examina- 
tion, he  is  forced  to  confess  the  untruth  of  the 
first  statement,  and  admits,  what  is  a  well 
known  fact,  that  the  petition  formed  part  of  the 
eapediente  always  preserved  on  file  among  the 
archives. 

VII.  No  trace  of  this  gront  is  to  be  found 
among  the  archives  of  the  government ;  it  is  not 
541*]  found  on  the  registry  of  ^grants  for  that 
year,  while  authentic  grants  made  in  that  year 
and  month,  and  day  of  the  month,  are  found  on 
the  files  and  registry. 

VIII.  The  seal  on  this  paper  differs  from 
that  found  on  autlientic  grants  of  the  same 
date,  and  Covarrubias  himself  admits  that  there 
was  but  ono  seal  used  in  the  office  while  he  was 
secretary.  This  seal,  on  careful  examination 
by  persons  qualified  to  judge,  is  proved  to  be  a 
forger}'. 

IX.  The  si^ature  of  Pio  Pico  and  his  ru- 
bric, when  compared  with  a  large  number  of 
his  authentic  signatures  found  in  the  archives, 
and  those  made  on  the  same  day  in  which  the 
grant  in  question  is  dated,  is  found  to  differ  in 
many  particulars  from  that  found  on  this  pa- 
per. His  official  si^atures  are  remarkable  for 
their  uniformity.  Many  excellent  judges  have 
carefully  scrutinized  and  compared  these  signa- 
tures, and  declare  the  signatures  in  question  are 
forgeries.  Two  of  them  express  the  opinion 
that  the  person  who  wrote  the  body  of  tne  in- 
struments made  the  signatures  also. 

We  have  ourselves  been  able  to  compare  these 
signatures  by  means  of  photographic  copies,  and 
fully  concur  (from  evidence  "oculis  suhjecta  fi- 
delihua")  that  the  seal  and  the  sijniature^  of 
Pico  on  this  instrument  are  forgeries;  and  we 
are  the  more  confirmed  in  this  opinion  by  the 
testimony  of  Pico  himself,  found  on  the  record. 
In  a  brief  affidavit  made  on  the  9th  of  June. 
1853,  he  swears,  without  hesitation,  that  "the 
document  bearing  date  December  4.  184.5.  was 
Figned  by  him."  But  in  his  deposition  taken  in 
660 


this  cause  on  the  27th  of  February,  1857,  while 
this  issue  was  pending,  he  appears  to  testify 
with  very  great  caution.  He  seems  to  haye 
drawn  out  a  certain  formula  of  words  on  which 
it  is  clear  that  a  conviction  of  perjury  oould 
never  be  sustained,  whether  his  testimony  was 
true  or  false.  The  answer  is  in  these  words, 
and  three  timet  repeated  in  the  very  same 
words: 

"I  cannot  now  remember  in  regard  to  the  orig- 
inal document  mentioned  in  said  interroffatory, 
but  the  signature,  as  appears  in  the  traced  copy, 
appears  to  be  my  signature,  and  I  believe  it 
was  placed  there  by  me  at  the  time  the  doca- 
ment  bears  date."  His  memory  appears  to  be 
much  weaker  than  his  faith,  as  it  *miffht  [*542 
have  been  supposed  that  such  a  sale  oi  territory 
would  have  attracted  his  attention  sij^dently 
to  be  remembered  forever  after. 

X.  This  certificate  of  approval  by  the  de- 
partmental assembly  bears  date  at  a  time  when 
the  public  records  and  minutes  of  that  body 
show  tliat  it  was  not  in  session.  It  is  dated  on 
the  18th  of  December,  1845,  and  the  resolution 
of  approval  appears  to  have  passed  on  tiie  lltb 
of  the  same  month. 

The  records  of  the  proceedings  of  the  assem- 
bly at  the  close  of  1845,  and  beginninff  of  1846, 
are  preserved.  They  show  that  on  &t  8th  of 
October,  1845— 

"The  sessions  of  the  assembly  were  suspended 
for  the  rest  of  the  year,  in  consequence  of  per- 
mission haWng  been  granted  to  the  Senora 
deputies,  who  reside  out  of  this  capital,  to  re- 
tire to  the  places  of  their  residence,  in  view  of 
the  injuries  they  must  suffer  in  consequence  of 
their  salaries  due  them  respectively,  as  ixaie- 
tionaries,  not  being  paid.'' 

A  publication  of  the  foregoing  in  all  the 
puehloa  of  the  department  was  ordered  to  be 
made,  October  11th,  1845. 

The  next  session  of  the  assembly,  as  shown 
by  its  journals,  was  on  the  2d  March,  1846. 
The  journals  state  that  the  governor  and 
certain  deputies,  who  are  named,  had  ''assein- 
bled  for  the  purpose  of  reopening  the  ordinary 
sessions,  which,  by  a  resolution  of  the  body,  had 
been  suspended  for  the  balance  of  last  year, 
whereupon  the  proceedings  of  the  8th  day  of 
October  of  the  last  year  were  read  and  ap- 
proved." etc. 

It  is  evident  that  no  ordiruiry  session  of  the 
assembly  was  held  on  the  11th  December,  the 
day  on  which  this  grant  is  certified  to  have 
been  approved. 

It  is  contended,  however,  that  extraordinary 
sessions  were  held,  of  which  no  record  was  kept 
and  the  testimony  of  several  witnesses  has  been 
taken,  to  establish  the  fact. 

But  this  attempt  to  supplement  or  falsify 
these  records  has  wholly  failed,  and  more  es- 
])ecially  as  it  appears  that  all  the  other  grants 
admitted  to  be  genuine,  and  which  are  of  a  date 
later  than  the  adjournment,  were  presented  and 
approved  after  the  assembly  reassembled,  on  the 
2d  of  March,  1846;  and  the  form  of  words  used 
in  the  certificate  of  approval  of  this  one 
•differs  from  the  eleven  others,  dated  [••43 
between  November  22d,  1846,  and  Deeember 
1 9th,  1845. 

In  conclusion,  we  must  say  that,  after  a  care- 
ful examination  of  the  testimony,  we  entertaii 
no  doubt  that  the  title  produced  by  the  claim* 
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ants  is  false  and  forged;  and  that,  as  an  infer- 
ence or  corollary  from  the  facts  now  brought 
to  our  notice,  it  may  be  received  as  a  general 
rule  of  decision,  that  no  grant  of  land  purport- 
ing to  have  issued  from  the  late  government 
of  California  should  be  received  as  genuine  by 
the  courts  of  the  United  States,  unless  it  be 
found  noted  in  the  registers,  or  the  espediente, 
^  some  part  of  it,  be  found  on  file  amons  the 
archives,  where  other  and  genuine  pprants  of 
the  same  year  are  found ;  and  that  owing  to  the 
weakness  of  memory  with  regard  to  the  dat^ 
ui  grants  signed  by  them,  the  testimony  of  the 
late  officers  of  that  government  cannot  be  re- 
eeived  to  supply  or  contradict  the  public  records 
or  establish  a  title  of  which  there  is  no  trace 
to  be  found  in  the  public  archives. 

Let  the  judgment  of  the  District  Court  he  af- 
fUfnedm 


GEORGE  W.  DAY,  Bowen  Matlock,   Isaac  H. 
Frothingham  and  George  W.  Warner,  Appta,, 

V, 

WILLIAM  A.  WASHBURN  and  John  A.  Keith. 

(See  8.  C.  28  How.  809-812.) 

Jfolton  to  diemiee — when  denied — merits. 

Where  the  record  sngffests  many  points  connected 
with  the  real  merits,  and  In  respect  to  proper  plead- 
ings In  equity,  which  cannot  be  considered  upon 
motion  to  dismiss,  the  court  will  refuse  the  motion, 
bat  will  allow  It  to  be  brouffht  to  the  notice  of  the 
court  again,  when  the  case  shall  be  argued  upon  its 
merits. 

Motion  filed  Apr.  20, 1860.  Deoided  May  1, 1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Statc»  for  the  District  of  Indiana. 
The  case  is  sufficiently  stated  by  the  court. 
On  motion  to  dismiss. 
Mr.  R.  W.  Tliompaoa  for  appellants. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

Albert  G.  Porter,  Esquire,  a  counselor  of  this 
courty  and  who  was  concerned  as  counsel  in  the 
court  below  for  certain  petitioners,  claiming  an 
interest  in  the  matter  in  controversy  adversely 
to  the  appellants,  asked  to  be  permitted,  as 
amicus  curia  to  move  for  the  dismissal  of  this 
appeal,  alleging  for  cause  that  it  had  been  ir- 
regularly brought  to  this  court,  in  this  par- 
ticular, that  the  appeal  had  been  taken  only  by 
a  part  of  the  complainants,  and  that  such  of 
them  as  had  been  omitted  were  not  parties  to 
the  appeal. 

The  record  discloses  the  following  facta: 

The  appellants  filed  in  the  circuit  court  a  bill 
to  set  aside,  as  fraudulent,  a  conveyance  of 
property,  and  to  subject  it  to  the  payment  of 
their  claims  against  William  A.  Washburn  and 
associated  with  him  as  a  defendant  John  A. 
Keith,  the  grantee  of  the  conveyance.  The  bill 
was  separately  answered  bv  Washburn  and 
Keith,  and  proceedings  were  had  in  the  case  un- 
til at  December  term,  in  1 858,  the  issue  was  made 
lip  upon  bill,  answer,  replication,  and  exhibits. 
811*]  At  that  term  of  *the  court,  December 
21,  1858,  a  number  of  persons  daimini^  also  to 
be  creditors  of  Washburn,  filed  a  petition  by 
their  counsel,  Hall,  McDonald,  and  Porter, 
praying  to  be  made  parties  to  the  bill,  as  com- 
plainants, and  to  be  penuitted  to  ahare  in 
23  How. 


such  distribution  as  might  be  made  out  of  the 
property  charged  to  have  been  fraudulently 
conveyed  by  Washburn  to  Keith,  in  the  event 
of  the  courts  decreeing  that  it  had  been  so  done, 
and  that  it  was  liable  for  the  payment  of  Wash- 
bum's  creditors.  The  court  directed  these 
petitioners  to  be  made  parties  to  the  bill  of  the 
appellants,  as  complainants,  and  under  that 
order  the  decree  now  appealed  from  was  made. 

But  before  the  decree  was  rendered,  the  cause 
was  referred  to  a  master,  to  report  the  sums 
due  to  the  creditors,  as  they  were  then  appear- 
ing to  be  so  in  the  original  bill  and  other  pro- 
ceedings of  the  eause.  It  was  done.  Subse- 
quently a  decree  was  rendered,  declaring  Wash- 
bum's  conveyance  to  Keith  void  and  fraudu- 
lent. In  consequence  of  it,  a  large  sum  was 
made  out  of  the  property  and  deposited  in  court 
for  distribution.  And  the  court  decreed  that  it 
should  be  ratably  distributed  between  the  ap- 
pellants and  those  other  creditors  of  Washburn 
who  by  its  orders  had  been  made  parties  to  the 
original  bill.  It  is  from  this  decree  that  the 
appellants  have  brought  the  case  to  this  court. 
They  had  insisted,  before  the  court  rendered  its 
decree,  that  beinff  the  original  complainants, 
they  were  entitled  to  have  their  claims  paid  in 
full,  and  that  the  remainder  of  the  fund  mifi^t 
then  be  distributed,  in  the  discretion  of  tho 
court,  pro  rata,  amongst  the  other  creditors  of 
Wasbum.  But  the  court  overruled  the  motion, 
and  ordered  the  money  to  be  paid  ratably  to  the 
creditors.  It  is  from  this  decision  and  decree 
that  this  appeal  has  been  brought,  so  as  to  have 
it  decided,  whether,  in  the  pamcular  just  men- 
tioned, it  is  not  erroneous. 

It  also  appears  that  the  appellants  were  judg- 
ment creditors  of  Washburn  when  they  filed 
their  bill  to  set  aside  his  deed  to  Keith,  and 
that  the  other  creditors,  who  have  been  made 
participants  in  the  fund  to  be  distributed,  are 
not  so.  And  we  gather  from  the  proceedings  in 
the  cause,  that  their  application  to  be  made 
parties  to  the  original  bfll  was  with  the  view 
*to  defeat  the  ap^lants  of  any  legal  or  [*812 
equitable  priority  which  they  may  have  acquired 
for  the  payment  of  their  claims  over  the  other 
creditors,  either  from  their  being  judgment 
creditors,  or  from  their  vigilance  in  first  filing 
a  bill  to  set  aside  the  conveyance  from  Wash- 
bum  to  Keith.  We  do  not  mean  now  to  decide 
those  points  upon  this  motion,  nor  any  other 
point  connectea  with  the  merits  of  this  contro- 
versy. All  such  points  will  claim  the  attention 
of  the  court  upon  the  argument  of  the  case 
hereafter.  The  record  also  suggests  an  inquiry, 
whether  those  persons  who  were  made  parties 
to  the  original  bill  and  who  have  become,  by  the 
decree  of  the  court,  participants  in  the  fund  to 
be  distributed,  were  necessary  parties  to  the 
bill,  or  were  allowably  so.  in  their  then  atti- 
tude in  respect  to  their  claims  against  Wash- 
bum.  And  in  no  other  way  can  the  question  of 
right  between  themselves  and  these  appellants 
in  the  fund  be  reached;  for  the  former,  having 
accomplished  their  purpose,  for  which  they 
were  made  parties,  are  neither  willing  to  appeal 
from  the  decree  nor  to  be  considered  as  parties 
to  this  appeal. 

The  record,  indeed,  suggests  many  points 
connected  with  the  real  merits  of  the  contro- 
versy, and  others  in  respect  to  proper  pleadings 
in  equity,  which  cannot  be  considered  and  de- 
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lermined  npon  m  notitm  to  dlmuM  the  appc*!  to  compel  th«  nid  dlitrlet  court  to  diBmies  pn- 

HumnlEirity  for  my  irreguloritiea  In  the  proMu  ceeding*  before  it  by  the  United  Statea,  to  optD 

by  which  it  ha«  been  brought  to  thii  court.    We  the  decree  below,  >nd  to  grant  a  new  trial. 

therefore  refuse  the  motion  for  the  diamiasion  4.  A  motion  for  ft  mandamus  to  eompel  tb» 

of     the    appeal,    allowing    it,    however,    to   be  surveyor  general   of  California   to   surv^  the 

brought  to  the  notice  of  the  court  again,  "when  land  eomflrmed  to  Gomel  by  the  decree  of  the 

the  case  shall  be  argued  upon  its  merits.  district  court. 

This  course  has  often  been  taken  by  this  court  These  four  motion!  are  to  be  heard  at  the 

upon  a  motion  to  dismiss  a  case,  for  Irregulari-  same  time  in  this  court; 

ties  in  the  appeal  or  writ  of   error,   sfmilu-ly  First,  An  appellate  court  will  not  allow  tie 

eircumstaneed  as  this  i*.  clerk  who  sent  up  the  transcript,  to  impeach  hii 

own  record  by  ex  pnrt  affidavits,  or  otherwiK. 

•  Second.  The  question  whether  Sloan  ft  Hart- 

TRW  TTOmrn  ST*TKR    A^^i  """  "*"'  '^^  attorneys  of  Gomez  in  the  di«trid 

THE  UNITED  STATES,  Appt^  ^.o^rt.  not  having  been  denied  by  the  latter,  nor 

*"■            questioned  by  the  court  at  the  time,  cannot  no* 

VICENTE  P.  GOMEZ.  g,  inquired  into  by  the  opposite  party. 

(See  8.  C.  28  How.  S20-841.I  Third.  There  iB  evidencf  of  notice  of  prcat- 

.,     ,             ..      .        J.      .      ,  .              «  cuting  the  appeal  in  the  dirtrict  court  without 

Jfo«on  to  dt»mt»»—dt»miatal  t»  not  offitwwnoj)  reference  to  the  paper  signed  Hertman  A  Sloan. 

—tffmt  of— order  for  4^$mit»al,  whe»  vaoattd.  ^he  appearanM  of  the  United  States  on  the 

Od  motion  of  the  Attorae,  General  to  vacate  thi  J»"*"B  *«  "'"J"™  f  the  ierrice  of  notice  «d 

order  dlimlsBinr  the  cnse.  and  to  recall  the  man-  they  are  estopped  from  setting  up  that    they 

aa\r.  n  appvfirMI  tbat  do  apHat  had  been  sranted,  were  not  properly  there.     At  all  events  it  shoirs 

jnd  tbat  liie  caiiie  waa  not  before  this  "urt.^bwa  ^  ,rtLiver  of  notice,  and  stands  upon  the  same 

the  appellee  made  his  motion  to  docket  and  dlsmiai     _  ,  i         _j    -i.  .i i_  .i. 

II.     Motion  granted.  r^ound  as    appeals    and    writs  Of  error  in  the 

A  mollon  to  docket  and  dluulii  a  cause  from  the  Supreme  Court,  where  appearance   has   alwsy* 

!C"..;'.a't5"ffi'SnS?<'o'S'!o:!i,";h«  i««»  '•'''  ■»«""«■  '•^^'•'^  •  li"""  ■■ 

(franted.  I*  not  an  affirmance  of  the  Jadgment  ot  Che  noOMaarj. 

coll rc  below.  Wood  v.  hxde,  4  Craneh,   180;    Brockttt   v. 

h.i'.  "^!L.;Sf™  "it.    «■?,.*"  tw  *?„1i™'fn'?''l«S  B"Mfcctf,  E  now.  241 ;  J-eolon  v.  L«not.  7  PeL 

tVA  Tifai'  Xa^^  ,>?\L  ^c^Tuire'^ta  ZaOi  fl«oH«s*om  y.  JfcLcon,  13  How.  160. 

noihluK  to  prevent  It.  Fourth.  The  inferior  court  has  no  authontj 

«T'i'L'-' ^^   »£  -Er^iI'rtl?."™WJ''^fn,w'^  to   determine   whether   the   appellate   tribunal 

court  belnw,  with  which  this  coart  has  nothlnff  to  ,     ,   .      .    ...,          .  .,                  t  t         -.    t    i        . 

do.  unleaa  til*  denial  ot  such  s  motion  Klves  to  the  °B"  jurisdiction  of  the  Cau»e  before  it.  but  «W 

partv  canceroMl  a  right  to  the  writ  of  mandamns.  bound  to  obey  the  mandate  of  the  latter. 

Tfie  case  being  beTore  the  conrtalw  upon  a  mo-  !„  gfcillem'.  EaWO.  v.  May's  E*ec.  8  Cran* 

tion  tor  mandamus,  thei  will  not  conilaer  It,  be-  „__    ,,  .           _,       -,       m.  i    .       i  .     . 

cause   this   court  had   no  Jurisdiction  of  the  eaae  267,  this  court  snidt       Ht  la  too  late  to  qoei- 

whep   It  was  dlsmlised,  and  the  appellee  had  no  tion  the  jurisdiction  of  the  circuit  court,  after 

right  to  make  that  moOon.                     h„„.^i-i„„  the  cause  hns  been  sent  back  by  the  mandate," 

In  H  case  in  which  the  court  baa  no  lurlsdlctlon,  v     „          ,    n-ii   u       wt    n   a   in  **  .    .na 

and  the  Judgment  in  the  court  below  had  been  ob^  In  ^«  F"''«  S\hha1d  v.  Tht  V.  8.  12  Pel.  4SS. 

lalned  by  coatrlvanee,  the  coart  will  vacate  the  this  court  said:     "The  inferior  court  ia  bound 

MBdat"  **"  ^'■"'■•'°"  °'  ""  "••■  ""^  ^*""  *^''  by  the  decree  as  the  law  of  the  cnw,  and  mart 

*■  carry  it  into  execution,  according  to  the  msn- 

Argued   Feb.  JO   and  Apr.   IS,   18B0.    Demded  date;  they  can  examine  it  for  no  other  purpow 

Hay  1,  1860.  than  execution ;  or  give  other  or  further  relief: 

or  review  it  upon  any  matter  decided  on  apiml, 

APPEAL  from  the  District  Court  of  the  Unit-  for   error  apparent :     or    Intermeddle    with  ii 

ed  Statea  for  the  Southern  District  of  Cali-  further  than  to  settle  ao  much  as  has  been  re- 

fomia.  manded." 

The  case  is  sufficiently  stated  by  the  court.  "After    a    mandate,    no    rehearing    will   be 

See,  also,  the  opening  statement  in  the  abstract  granted,  and  on  a  subsequent  appeal,  nothing  ii 

of  appellee's  brief  given  below.  brouRht  iip  but  the  proceeding  subsequent  to  thf 

.Ifr.  J.  S.  BlKok,  AHy.  den.,  for  appellants,  mandate. 

Mettrt.  B.  H.  Olllet,   ReTerdr  Johnaon,  In  We»t  v.  BrofheaT,  14  Pet.  Gl,  this  court 

and  J>.  E.  Bleklea,  for  appellee:  said;     "The  mandate  ot  the  Supreme  Court  W 

This  is  a  California  land    case,    which    was  the  circuit  court  must  be  its  guide  in  executinn 

docketed  and  dismissed  in  the  Supreme  Court,  its  judgment  or  decree  on  which  it  issued," 

and  a  mandate  sent  down  to  the  district  court  In  Cbairei  v.  The  U-  8.  3  Hon-,  611,  this  casrt 

for  the  southern   district  of  California,  where  said ;     "The  court  below  can  only  execute  He 

""'  rns  (iri^nally  tried   and   decided   in  mandate  of  this  court.     It  has  no  authority  to 

'■  ■  disturb  the  decree,   and   can   only   settle  what 
remains  to  he  done." 

In  the  Bradatreet  Clue,  7  Pet.  834.  this  court 

1.  A  motion  by  the  Attorney  General  to  va-  granted  a  mandamus  against  .Judge  Conkling, 
eate  the  order  of  dismissing  the  cause,  and  to  requiring  him  to  cause  certain  recorda  to  be 
recall  the  mandate.  made  up  in  certain  cases,    and  to  enter  jadf 

2.  A  motion  by  Gomei,  for  a  mandamus  to  iiient. 

the  said  district  court,  to  compel  it  to  file  the  The  authority  to  issue  a  mandamus,  waa  a*- 

mandate,  and  to  remit  the  execution  of  the  de-  sidered  in  Bfaffordv.  The  Union  Bonk  of  Lom»- 

cree  of  the  district  court  confirming  said  land  ana.  .^fl  V*.  S.   (17  How.)   275,  283. 

clsim.  Fifth.  The  court  cannot  now  go  behind  iW 

^.   \  like  motion  by  Gomez,  for   a   like   writ  decision   and  reconsider  it  after    the    temi  «t 

65!i  04  V.  t. 
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which  the  cause  was  docketed  and  dismissed, 
the  mandate  having  been  issued  and  served. 

Sixth.  The  court  below  had  no  authority  to 
enleitain  and  grant  the  motion  of  Gitcheli  to 
open  the  decree,  reinstate  the  cause,  and  hear 
further  testimony  after  the  term  at  which  the 
decree  was  made. 

Ex  parte  Bibhald  v.  The  U.  8.  12  Pet.  488; 
Cameron  v.  MoRoherta,  3  Wheat.  591. 

Seventh.  If  the  decree  could  be  reopened  and 
the  cause  reinstated,  it  could  not  be  done  upon 
the  evidence  and  grounds  stated  in  the  judge's 
return. 

Eighth.  The  defendants  not  applying  to  the 
court  to  consider  and  determine  the  question 
whether  the  cause  was  properly  appealed  from 
the  land  commission,  the  judge  was  not  author- 
ized to  investigate  and  determine  that  matter 
on  his  u.vii  motion. 

Nintli.  Whether  the  cause  was  properly  ap* 
pealed  and  properly  in  the  district  court,  can- 
not be  tried  here  as  an  original  question,  and 
can  only  be  heard  upon  appeal. 

Tenth.  The  effect  of  recalling  the  mandate, 
and  vacating  the  rule  to  dismiss  the  appeal, 
and  refusing  the  vrrits  of  mandamus  asked  for, 
would  continue  and  promote  litigation,  and 
withhold  from  an  innocent  purchaser  his  legal 
rights. 

Eleventh.  It  is  the  duty  of  the  surveyor 
general  of  California  to  survey  this  land  claim. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  cause  was  docketed  and  dismissed  in  this 
court  upon  the  motion  of  the  appellee,  and  a 
mandate  sent  to  the  district  court  from  which 
the  transcript  of  its  record  was  obtained,  for 
proceedings  to  be  taken  by  that  court  to  give 
the  complainant  the  benefit  of  its  confirmation 
to  the  land  in  question. 

331*]  *The  Attorn^  General  now  moves 
for  the  rescission  of  the  order  of  dismission,  and 
that  the  mandate  may  be  recalled. 

He  does  so,  alleging  that  no  appeal  had  been 
panted  to  the  United  States,  in  the  court  be- 
low, by  which  the  cause  could  be  brought  to  this 
court  for  its  revision;  because  there  was  then 
pending  in  the  court  below,  when  the  claimant 
obtained  the  transcript,  a  motion  for  the  review 
of  the  decree  which  iiad  been  given  confirming 
the  claimant's  title;  secondly,  that  the  court 
had  also  under  its  advisement  a  motion  concern- 
ing an  appeaL 

And  tlie  Attorney  General  further  alleges  that 
the  appeal  from  the  decision  of  the  board  of 
land  commissioners  rejecting  the  petition,  and 
also  that  the  appeal  from  the  district  court  to 
this  court,  are  fraudulent. 

Tlie  charges  as  to  the  first  two  rest  upon  the 
recordn  which  the  appellee  presented  to  this 
court,  to  have  the  cause  docketed  and  dis- 
missed. 

The  Attorney  General  relies  upon  depositions 
and  other  papers  which  are  on  file  in  the  dis- 
trict court  for  southern  California,  and  which 
liave  been  transmitted  to  this  court  by  Judge 
Ogier.  to  establish  the  charge  of  a  fraudulent 
combination  between  the  then  district  attorney 
of  the  United  States,  Pacificus  Ord,  Esquire, 
and  the  claimant  of  the  land  in  controversy,  and 
his  assignees,  to  allow  them  to  obtain  from  the 
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district  court  a  reversal  of  the  land  commission- 
ers' decree  rejecting  the  claim. 

W\  C.  Sims,  the  derk  of  the  district  court  for 
the  southern  district  of  California,  deposes  that 
the  document  on  file,  giving  notice  that  the 
claimant  intended  to  prosecute  an  appeal  from 
the  decree  of  the  board  of  land  commissioners, 
is  in  the  handwriting  of  Mr.  Ord,  with  Uie  ex- 
ception of  the  figures  No.  278  and  the  signature 
of  E.  0.  Crosby. 

The  purpose  for  which  this  affidavit  was  made 
is  to  show  the  interested  connection  between  Mr. 
Ord  and  the  claimant  of  the  land,  from  the  be- 

f;inning  of  the  institution  of  his  suit  to  estab- 
ish  his  right,  and  its  infiuence  upon  the  official 
condijct  of  Mr.  Ord  afterward,  in  every 
proceeding  in  the  cause,  after  it  had  been  re- 
moved from  the  northern  district  of  California 
to  the  southern. 

*Mr.  Ord  was  originally  the  attorney  [*332 
of  Gomez  before  the  board  of  land  commission- 
ers, and  filed  his  petition  there  as  such  on  the 
9th  February,  1863.  He  was  not  then  district 
attorney,  but  he  became  so  on  the  1st  of  July, 
1854,  before  the  land  oonunissioners  decided  tiie 
case  against  his  client.  After  his  appointment, 
and  after  an  order  had  been  obtained,  at  his 
instance,  to  remove  the  cause  from  the  northern 
district  of  California  to  the  southern,  of  which 
he  was  the  district  attorney,  and  whilst  the 
cause  was  pending  in  the  latter,  he  took  from 
Gomes,  for  the  nominal  consideration  of  $1.00, 
a  transfer  to  himself  for  one  half  of  the  land  in 
controversy.  This  Mr.  Ord  admits  in  his  nfli- 
davit  presented  to  this  court  by  counsel.  Tlie 
conveyance  to  him  bean  date  on  the  24th  of 
November,  1856.  It  was  acknowledged  on  the 
same  day,  by  Gomez,  before  a  notary  public  of 
the  county  of  San  Francisco,  and  was,  at  the  re- 
quest of  Mr.  Ord,  recorded  in  the  county  of 
Merced  on  the  26th  November,  1857;  was  also 
filed  for  record  in  the  county  of  Fresno  on 
March  2(^th,  1858,  and  again  recorded  by  Mr. 
Ord,  in  Monterey  county,  the  3d  May,  1858.  A 
copy  of  that  conveyance  is  now  before  us.  These 
dates  show  that  no  record  of  the  conveyance  to 
him  was  made  until  after  the  claim  had  been 
confirmed  by  the  district  judge,  upon  his  repre- 
sentation that,  as  district  attorney,  there  was 
no  objection  to  its  confirmation ;  in  other  words, 
that  he  thought  the  claim  a  valid  claim,  and 
was  within  the  rulings  of  the  court  in  other 
claims  of  the  same  kind. 

We  shall  cite  the  notice  in  its  words,  for,  as 
it  had  been  in  fact  the  subject  of  the  coiurt's 
action,  and  could  not  have  been  so  without  the 
knowledge  of  Mr.  Ord,  and  without  his  agency, 
it  devolves  upon  him  the  task  to  disprove  the 
declarations  of  Mr.  Hartman  of  the  torgery  of 
the  name  of  the  law  firm  of  Hartman  k  Sloan 
to  the  paper.  We  ought  to  remark,  however, 
that  Mr.  Sloan,  of  the  firm,  is  not  shown  by 
any  paper  to  have  had  any  personal  agency  in 
the  matter.  The  notice  is:  "Now,  on  this  day, 
came  the  parties,  the  appellant  by  Hartnmn  & 
Sloan,  and  the  appellee  by  P.  Ord,  United  States 
District  Attorney:  whereupon,  on  motion  of 
the  attorney  of  the  appellant,  it  is  ordered  that 
the  transcript  and  papers  'transmitted  [*333 
from  the  northern  district  court  be  filed  in  thi)» 
court,  and  that  the  petition  for  a  review  of  the 
same  be  entered  thereon,  and  that  the  claimant 
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have  leave  to  proceed  in  Baid  cause,  the  same  petition  to  be  filed,  nor  hj  whose  authority  and 
as  if  it  had  been  originally  filed  in  this  court."  direction  the  same  was  aonc.  But  he  states 
On  the  same  day,  a  petition  was  tiled  for  a  that,  whilst  attending  the  Jime  term  of  the 
confirmation  of  the  claim.  southern  district  court  in  1857,  Mr.  Ord,  then 
After  the  confirmation  of.it  in  the  manner  as  United  States  District  Attorney,  asked  him  if 
will  hereafter  be  stated,  Mr.  Sloan,  upon  being  he  would  do  him  the  favor  to  present  a  claim 
told  of  the  motion,  and  that  it  was  signed  by  to  the  court  for  confirmation,  stating  it  was  a 
the  firm  of  Sloan  &  Hartman,  but,  in  fact,  as  case  in  which  there  would  be  no  opposition  on 
if  the  style  of  their  firm  was  Hartman  &  Sloan,  the  part  of  the  government.  That,  not  suspect- 
made  his  affidavit  under  a  commission  institu*  ing  there  would  be  anything  wrong  about  i 
ted  by  Judge  Ogier,  that  neither  as  a  member  claim  to  which  the  government  had  no  obje^ 
of  the  firm  of  Sloan  &  Hartman,  nor  otherwise,  tion,  he  consented  to  do  so;  that,  on  the  same 
was  he  ever  retained  or  employed  in  the  case;  day,  the  court  being  in  session,  and  he  being 
that  he  never  wrote  nor  authorized  to  be  vnritten  seated  at  the  bar  table,  Mr.  Ord  passed  to  him 
any  petition  or  other  paper  in  the  case;  that  the  transcript  in  the  case  of  Oomez  v.  United 
he  never  had  seen  such  a  petition;  that  he  had  States,  which  he  read  to  the  court  without  any 
never  authorized  anyone  to  use  his  own  name,  remarks,  supposing  it  to  be  the  case  of  which 
or  that  of  the  firm  of  Sloan  &  Hartman,  in  the  Mr.  Ord  had  spoken  to  him;  that  after  he  had 
case;  and  that,  if  the  paper  was  signed  as  it  is  finished  reading  it,  Mr.  Ord  remarked  to  the 
represented  to  be,  it  had  been  without  any  con-  court  that  there  was  no  opposition  upon  the 
sultation  with  him,  or  his  consent  or  approba-  Pa^  <>»  t**®  government  to  a  confirmation; 
^•^jj                                                               '^'^  whereupon  the  court  replied,  that  there  being 

The  notice  for  a  review  of  the.decision  of  the  ;<>  objection,  the  claim  would  'be  con-    rSSS 

board  of  land    commissioners   by    the    district  firmed,  as  a  matter  of   course.    Mr.    Hartman 

^«„^  -; ^A   „«  i,„o  K«««  ««;^  K,r  T?  f\  r«*^-KTT  continues  his  narrative  of  his  further    connec- 

court,  signed,  as  has  been  said,  by  E  O.  Crosby,  ^.^^  ^^^  ^^^  ^^^  ^^  ^.^^  ^^  ^^^  ^^  ^^^^^^ 

and  wholly  m  the  handwriting  of  Mr.  Ord,  was  ^^^  ^^  ^^^^  December  term  of  the  court,  when 
given  after  his  connection  as  attorney  for  .^  ^^  j^^,^  ^^  L^3  Angeles.  He  says  that  then 
Gomez  had  ceased,  and  after  he  had  become  the  ^^^  q^^  remarked  to  him  that  it  had  been  omit- 
half  owner  of  the  land.  Mr.  Crosby  does  ^ed,  at  the  time  of  the  confirmation  of  the  claim, 
not  api)ear  afterwards  m  the  suit  as  to  have  a  decree  signed  by  the  judge;  that  Mr. 
the  retained  attorney  of  Gomez,  nor  does  Qrd  requested  him  to  draw  a  decree,  and  to  pre- 
it  appear  in  any  other  proceeding  in  sent  it  to  the  judge,  to  be  signed  nunc  pro  tunc. 
the  record  of  the  case  that  he  ever  was  He  says  that  he  did  so  without  knowing  or  sns- 
fMh  It  does  not  appear  that  Mr.  Crosby  was  pecting  that  Mr.  Ord  had  an  interest  in  the  land 
over  recognized  by  the  land  commissioners  or  by  claimed  by  Gomez.  This  statement  by  Hart- 
the  district  court  as  the  attorney  of  Gomez,  man  of  his  agency  in  the  confirmation  of  the 
from  which  we  inter,  as  the  notice  was  in  the  claim,  and  in  getting  a  decree  upon  it  six 
handwriting  of  Mr.  Ord,  that  Mr.  Crosby  was  months  afterward  at  the  instence  of  Mr.  Ord,  ii 
his  agent  for  the  purpose  of  obtaining  a  review  denied  by  the  latter  in  his  affidavit,  excepting 
of  the  case  in  the  district  court.  Afterward,  ag  to  his  declaration  to  the  court  that  the 
upon  its  being  found  out  that  the  land  in  government  had  no  objection  to  the  confinna- 
controversy  was  in  the  southern  district  of  Cali-  tion  of  the  decree.  The  latter  he  admits  in 
fornia,  and  not  in  the  northern,  a  petition  was  stronger  terms  than  have  been  given.  We  shidl 
filed  for  its  removal  to  the  southern  district,  use  the  affidavit  for  other  purposes,  and  will 
which  was  granted.  have  it  printed  in  connection  with  this  opinion, 

At  this  point  began  those  irregularities  which,  in  justice  to  Mr.  Ord,  that  the  relations  between 

334*]  until  'explained,  must  leave  an  unfavor-  himself  and  Mr.  Hartman  may  be  properly  esti- 

able  impression  in  respect  to  Mr.  Ord's  discharge  mated  from  their  respective  declarations   con- 

of  his  official  obligations  to  the  United  States,  cerning  it,  only  remarking  now  that   there  ii 

The  motion  made  for  the  removal  of  the  cause  proof  that  Mr.  Hartman  had  subsequentlv  de- 

to  the  southern  district  is  said   to   have   been  clared  himself  to  have   been   the    attorney  of 

signed  by  E.  W.  F.  Sloan,  Esquire,    and    pre-  Gomez  in  the  case;  that  he  had  been  so  fai  all 

sented  by  him  in  open  court;  and  the  order,  said  that  he  had  done  in  the  case;  and  that  he  had 

to  have  passed,  recognizes  that  as  a  fact.    On  charged  and  demanded  a  fee  for  his  services.  It 

the  same  day,  the  firm  of  Hartman  &  Sloan  is  js  not  necessarv  for  us  to  attempt  to  reconcile 

reported  in  the  transcript  to  have  filed  a  notice  these  diflferences,  but  it  has  certainly  turned  ont 

of  appeal  with  the  clerk  of  the  district  court  for  unfortunately  for  Mr.  Ord,  in  raising  a  violent 

the  southern  district.    The  paper  has  all  of  the  presumption,  from  the  manner  in  which  they 

formality  and  substance  which  such    a    paper  acted  in  the  cause,  that  there  was  a  concert  be- 

should  have,  but  Hartman  &  Sloan  deny    the  tween  them  to  reverse  the  decision  of  the  com- 

fact  of  having  had  any  agency  in  making  such  missioners,  and  to  obtain  a  decree  in  the  district 

a  motion;  and  these  separate  affidavits  would  court  for  the  claimant. 

be  sufficient  to  sustain  their  disclaimer,  were  it  Besides  the  motion  of  the  Attorney  General 
not,  BO  far  as  Hartman  is  concerned,  that  his  to  vacate  the  order  dismissing  the  cause,  and 
subsequent  conduct  in  the  case  shows  a  con-  to  recall  the  mandate,  a  motion  has  been  filed 
nection  between  himself  and  Mr.  Ord,  which  by  the  claimant  for  a  mandamus  to  compel  the 
throws  suspicion  upon  both;  and  that  is  agra-  judge  of  the  district  oourt  to  file  the  mandate, 
vated  by  Hartman's  deposition,  by  that  of  other  and  to  permit  the  execution  of  the  decree  con- 
persons,  and  by  the  narrative  given  by  Mr.  Ord  firming  the  claim.  Another  motion  has  also 
of  his  conduct  in  the  suit.  been  made  by  the  claimant  for  a  mandamus  to 

Hartman  then  makes  his  affidavit,  that  he  compel  the  judge  to  dismiss  the  prooeedingB  be- 

had  no  knowledge  who  made  and   caused    the  fore  it  upon  the  part  of  the  United  States,  to 
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330*]  open  the  decree,  and  to  *obtain  a  new 
trial.  And  there  is  also  a  third  motion  for  a 
mandamus  to  compel  the  surveyor  general  to 
murrey  the  land  confirmed  to  Gomez. 

We  shall  not  go  into  the  consideration  of 
these  motions^  but  will  confine  ourselves  to  that 
4>f  the  Attorney  General,  using,  however,  such 
depositions  aa  have  been  made  under  each  of 
them,  which  correspond  with  and  confirm  the 
record  presented  to  the  court  by  the  appellee, 
when  he  moved  to  have  the  cause  docketed  and 
dismissed. 

Judge  Ogier,  in  a  return  made  to  the  first 
motion  for  a  mandamus,  certifies  that  the  cause 
was  tried  by  him  upon  the  appeal  from  the 
land  commissioners,  and  that  he  gave  a  judg- 
ment confirming  the  claim  under  the  following 
circumstances : 

Mr.  Hartman  presented  the  cause  to  the 
court,  statins  only  its  title  and  its  nimiber 
upon  the  docket,  and  Mr.  Ord  appeared  for  the 
ffovernmcnt,  and  stated  that  there  was  no  ob- 
jection by  the  United  States  to  its  confirmation. 
As  a  matter  of  course,  without  inquiry  or  ex- 
amination, that  he  directed  a  judgment  of  con- 
firmation to  be  entered^  but  that  no  decree  was 
given  at  that  term  of  the  court,  nor  was  a  mo- 
tion made  for  one,  or  anv  motion  for  an  appeal 
by  the  United  States  to  the  Supreme  Court.  At 
a  subsequent  term  of  tlie  court,  E.  J.  McKewen, 
representing  Mr.  Ord,  made  a  motion  for  an 
appeal  in  this  cause  and  in  several  others;  that, 
being  then  in  doubt  if  an  appeal  could  be  given 
after  the  expiration  of  the  term  of  the  court  at 
which  judgment  was  rendered,  he  took  the  sub- 
ject under  an  advisement,  and  that  then  Mr. 
McKcwen  suggested  that  the  same  point  was 
under  consideration  in  another  case  before  the 
Supreme  Court,  which  determined  him  to  re- 
serve hib  decision  until  that  point  was  ruled 
here;  then  that  Mr.  Hartman  offered  a  judg- 
ment of  confirmation,  Mr.  Ord  assenting  there- 
to, on  behalf  of  the  United  States,  and  it  was 
<irdered. 

The  case  remained  in  this  condition,  the  right 
•of  the  United  States  to  an  appeal  being  reserved 
until  the  7th  day  of  December,  1868,  when  Mr. 
-Gitchell,  having  succeeded  Mr.  Ord  as  district 
attorney,  filed  a  motion  for  leave  to  withdraw 
Mr.  McKewen's  motion  for  leave  to  appeal,  and 
also  filed  another  motion  for  a  rehearing  of  the 
337*]  cause,  si:d>8tituting  the  last  for  a  'motion 
which  had  been  made  by  Mr.  Stanton,  then  in 
San  Francisco,  and  also  representing  the  United 
States  as  its  specially  retained  attorney.  A 
day  was  then  fixed,  with  the  consent  of  all  the 
parties,  for  hearing  the  pending  motion.  Wlien 
the  day  arrived,  Mr.  Gitchell  made  a  motion  for 
a  continuance,  with  an  affidavit  setting  forth 
that  the  decree  which  had  been  given  for  the  con- 
firmation of  the  claim  had  been  fraudulently  ob- 
tained from  the  court,  Mr.  Ord  having  become 
the  owner  of  half  the  land  in  controversy  by  a 
conveyance  from  the  claimant,  and  that  he  had 
•conspired  with  Gomez,  or  his  assignees,  to  per- 
mit the  judgment  to  be  given  for  Gomez  without 
a  contest  on  the  part  of  the  United  States.  A 
copy  of  the  conveyance  from  Gomez  was  filed 
with  the  consent  of  the  claimant. 

Mr.  Gitohell's  motion  for  a  continuance  was 
refused  on  the  ground  that  the  proper  motion 
under  his  charges  was  to  ask  for  leave  to  file  o 
bill  of  review.  But  Judge  Ogier^  feeling  ana 
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thinking  that  he  had    improvidently   given  a 

i'udgment  of  confirmation,  did  continue  the 
tearing  of  the  motions  to  obtain  proofs,  if  any 
could  be  had,  concerning  the  contrivance  by 
which  he  had  been  impo^  upon.  A  commis- 
sion was  issued  by  him  for  that  purpose,  and 
under  it  Mr.  Sloan  made  the  affidavit  denying 
all  connection  and  attorneyship  for  Gomez,  as 
has  already  been  recited  in  this  opinion.  The 
case  then  remained  in  the  district  court  as  it 
was  when  the  motions  which  were  made,  with- 
out any  further  action  upon  that  for  an  appeal. 

This  narrative  has  been  given  from  docu- 
ments, depositions,  and  d^arations  of  the 
parties  concerned  in  the  case,  and  also  by  other 
persons,  apparently  disinterested,  in  respect  to 
the  land.  They  will  be  found  either  on  the 
record  upon  which  the  cause  was  docketed  and 
dismissed  in  this  court,  or  in  the  book  of  e^- 
hibits  sent  to  this  court  by  Judge  Ogier,  whica 
were  obtained  to  enable  him  to  act  understand- 
in^ly  upon  the  merits  of  the  case.  The  case 
being  still  before  the  court,  we  do  not  perceive 
any  irregularity  in  the  proceedings.  Besides 
the  motion  for  granting  the  appeal,  the  court 
had  jurisdiction  ot  the  cause  to  aetermine  what 
proceedings  the  claimant  was  entitled  to, 
*under  the  circumstances  of  the  case,  [*338 
to  get  the  benefit  of  the  decree,  by  survey  or 
otherwise. 

We  will  now  proceed  to  show,  from  the  record 
of  the  case  filed  in  this  court  by  the  claimant, 
and  from  the  official  declarations  of  the  clerk 
of  the  district  court  from  whom  the  record  was 
obtained,  that  this  court  had  no  jurisdiction  in 
the  case  when  it  was  docketed  and  dismissed. 

Mr.  Sims,  t^e  clerk  of  the  court,  deposes  that 
in  this  case  a  transcript  was  called  for  by  letter, 
signed  W.  W.  McGarralian;  that,  when  that 
letter  was  received,  no  appeal  had  been  allowed 
to  carry  the  case  to  the  Supreme  Court,  and 
that  a  motion  for  that  purpose  was  still  under 
the  advisement  of  the  court.  The  deputy-clerk, 
Mr.  Coleman,  however,  sent  to  McGarrahan  a 
transcript,  which  was  received  by  McGkirrahan; 
and  that  not  being  satisfactory,  it  was  returned 
to  the  clerk,  with  a  letter  from  McGarrahan, 
stating  in  what  particulars  it  was  deficient; 
and  among  them,  that  it  was  deficient  in  not 
having  a  copy  of  the  order  for  an  appeal  to  the 
Supreme  Court,  which  McGarrahan  suggested 
would  be  found  on  the  minutes  of  the  court.  To 
this  letter  a  reply  was  g^ven  by  Mr.  Stetson, 
who  had  succeeded  Mr.  Coleman  as  deputy,  con- 
taining an  order  for  an  appeal,  as  it  appears  on 
the  transcript  before  us.  It  is  difficult  to  de- 
termine how  such  an  order  found  its  way  into 
the  second  transcript  of  the  record,  when  it 
was  not  in  the  first,  and  when  the  clerk  deposes 
that  no  such  order  had  ever  been  given.  The 
order  for  an  appeal  may  have  been  dravm  in 
anticipation  of  Ihe  action  of  the  court  upon  the 
pending  motions,  and  left  in  the  derk's  office 
unintentionally,  and  supposed  by  the  depu^- 
clerk  to  have  been  passed  by  tne  court,  or  it 
may  have  been  drawn  by  Mr.  Ord  and  left  in  the 
office,  to  keep  up  the  semblance  of  his  having 
faithfully  represented  the  United  States  in  the 
case,  or  it  may  be  that  some  one  of  the  parties 
interested  in  the  land  had  surreptitiously 
placed  it  in  the  tran<«cript  to  accomplish  the 
purpose  of  havinp  the  caso  docketed  and  dis- 
missed in  this    court.    Dates    will,    in    somo 
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measure^  throw  light  upon  the  matter.  It  was 
written  and  dated  on  the  same  day  that  the 
court  took  under  its  advisement  the  motion  re- 
lating to  the  appeal.  Such  antagonism  i 
339*]  'the  action  of  the  court  upon  the  saw 
subject-matter  of  such  importance  as  this  was, 
would,  indeed,  be  extraordmary ;  and  the  record 
shows  that  it  does  not  exist. 

It  is  a  delicate  and  most  unwelcome  task 
which  we  are  performing;  but  it  must  be  done 
in  order  that  violated  justice  may  be  vindicated, 
and  that  official  purity  of  conduct  in  our  courts 
may  be  preserved  and  be  unsuspected. 

The  record  upon  which  this  case  was  docket- 
ed and  dismissed,  in  connection  with  the  book 
of  exhibits  sent  to  this  court  by  Judge  Ogier, 
establish,  in  our  view,  the  following  facts: 

That  Mr.  Ord  became  the  purchaser  of  half 
the  land  in  controversy  from  Gomez,  the  claim- 
ant, when  he  was  the  district  attorney  of  the 
United  States;  that  whilst  he  was  district  at- 
torney, he  prepared  in  his  own  hand  the  paper 
signed  by  S.  0.  Crosby,  for  the  removal  of  the 
muse  from  the  board  of  land  commissioners  to 
the  district  court;  that  Mr.  Ord  did  not,  official- 
ly, as  district  attorney,  represent  the  United 
States  in  the  case  in  the  district  court,  in  any 
one  particular,  but  allowed  it  to  be  done  by 
others,  who  were  interested  in  establishing  the 
claim  of  Gomez,  to  whom  he  gave  his  official 
confidence,  and  who  are  shown  by  the  record  not 
to  have  been  the  retained  attorney  of  Gomez; 
that  he  permitted  a  judgment  to  be  taken 
against  the  United  States  without  argument,  or 
the  production  of  proof  to  establish  the  validity 
of  tne  claimant's  right  to  the  land,  by  saying  to 
the  court,  in  his  official  character,  that  the 
United  States  had  no  objection  to  the  confirma- 
tion of  the  claim.  And  it  is  established  by  the 
record  itself  that  no  appeal  has  been  given  to 
the  United  States  by  the  court  below.  Mr.  Ord 
admits  that  he  relies  upon  the  declaration  only 
of  the  person  to  whom  he  confided  the  order 
which  he  drew  for  an  appeal,  that  it  had  been 
granted  by  the  court. 

Under  such  circumstances,  we  conclude  that 
no  appeal  had  been  granted ;  that  the  cause  was 
not  before  us  when  the  appellee  made  his  motion 
to  docket  and  dismiss  St. 

A  motion  to  docket  and  dismiss  a  cause  from 
the  failure  of  the  appellant  to  file  the  record 
340*]  within  the  time  required  by  the  'rule 
of  this  court,  when  granted,  is  not  an  affirmance 
of  the  judgment  of  the  court  below.  It  remits 
the  case  to  the  court  to  have  proceedings  to 
carry  that  judgment  into  effect,  if  in  the  cofi- 
dition  of  the  case  there  is  nothing  to  prevent  it. 
That  is  for  the  consideration  o?  the  judge  in 
the  court  below,  with  which  this  court  has 
nothing  to  do.  unless  his  denial  of  such  a  mo- 
tion gives  to  the  party  concerned  a  right  to  the 
writ  of  mandamus.  The  case  is  before  ub,  also, 
upon  such  a  motion,  but  we  do  not  consider  it 
upon  the  ground  that  this  court  had  no  juris- 
diction of  the  case  when  it  was  docketed  and 
dismissed,  and  that  the  appellee  had  no  right 
to  make  that  motion,  under  the  rule  of  this 
court.  All  that  we  shall  now  do  will  be  to  cor- 
rect an  irregularity  in  the  order  given  by  this 
court  in  a  case  in  which  we  believe  it  had  no 
jurisdiction,  and  because  the  circumstances  of 
it  disclose  that  the  judgment  in  the  court  below 
had  been  obtained  by  contrivance,  and  with  the 
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consent  of  the  district  attorney,  in  Tiolation  of 
his  obligations  to  the  United  States,  from  which 
he  necessarily  anticipated  a  benefit,  being  then 
owner  of  half  the  land  in  controversy. 

In  vacating  the  order  for  the  dismission  of 
the  case,  and  recalling  the  mandate,  we  do  no 
more  than  to  correct  a  proceeding  improvident- 
ly  allowed  by  the  court,  under  a  misrepresenta- 
tion to  it  of  the  actual  condition  of  the  cause  in 
the  court  below.  Orders  of  the  same  kind  for 
misrepresentation  have  often  been  made  and  al- 
lowed. We  cite  two  cases  from  the  English 
reports.  In  Stewart  v.  Agnew,  in  Shaw's  Re- 
ports, it  was  held  to  be  incompetent  to  repeal 
a  case  formerly  argued,  and  on  which  judgment 
had  been  pronounced  by  the  House  of  Lords, 
but  that  the  judgment  might  be  amended  on  a 
point  in  which  no  decision  had  been  given  by  the 
court  of  session,  and  on  which  no  argument 
had  been  had,  through  misrepresentation  stated 
in  the  House  of  Lords  by  the  party  against 
whom  the  judgment  was  pronounced.  1  Shaw, 
App.  Cas.  413. 

In  Ex  parte  White  v.  Oourtenay,  4  H.  of  L. 
Cas.  313,  it  was  ruled  upon  petition  that  a  judg- 
ment of  the  House  given  on  appeal  cannot  be 
reversed;  but  when  such  appeal  and  judgment 
have  been  obtained  by  suppression  *and  [*341 
misrepresentation,  the  House  will  afterwards 
discharge  the  order  grantinc^  leave  to  appeal, 
and  the  order  constituting  the  judgment  there- 
on. 

Much  was  said  in  the  argument  of  this 
motion  concerning  declarations  and  a  oorrs- 
spondence  of  the  Attorney  General  in  relation 
to  an  appeal  having  been  taken  in  the  court 
below  for  the  United  States.  It  matters  not 
what  they  were,  or  how  the  attorney  treated  the 
matter,  if  he  was  deceived  as  to  the  actual  fact 
of  an  appeal  having  been  allowed.  If  it  tum^ 
out  to  be  that  it  had  not  been,  any  admission  to 
the  contrary  cannot  affect  the  United  States, 

Since  the  case  was  argued,  the  counsel  for  the 
claimant,  with  the  consent  of  the  Attorney 
General,  has  placed  before  us  an  affidavit  made 
by  Mr.  Ord,  in  explanation  of  his  conduct  in 
the  trial  of  the  cause  in  the  district  court,  em- 
bracing his  connection  with  Gromez,  and  his 
purchase  from  him  of  half  of  the  land  in  contro- 
versy. We  believe  it  to  be  proper  to  give  him 
the  benefit  of  his  own  narrative  and,  therefore, 
shall  direct  his  affidavit  to  be  printed  in  the 
forthcoming  volume  of  the  reports  of  this  term 
of  the  court,  with  this  opinion.  (See  Appen- 
dix to  this  volume.) 

We  direct  that  the  order  for  docketing  and 
dismissing  this  cause  shall  be  vacated,  and  that 
the  mandate  which  followed  it  shall  be  recalled. 

Ths  motion  of  the  Attorney  General  for  such 
purpose  is  granted. 


THE  STATE  OF  ALABAMA,  Compt, 

V. 

THE  STATE  OF  GEORGIA. 

(See  a.  C.  23  How.  505-515.) 

Cession  to  the  United  States  of  Qeorgia—^' 
tent  of — line  of,  on  Chattahoochee  river- 
navigation  of  river. 

By  the  contract  of  cession  between  the  United 
States  and  Georgia,  Georgia  ceded  to  the  United 
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49Utes  all  of  hor  lands  west  of  a  line  befilnnlng  on 
the  western  bank  of  the  Chattahoochee  river  where 
the  same  crosses  the  boundary  line  between  the 
United  States  and  Spain,  running  up  the  said  Chat- 
tahoochee river  and  along  the  western  bank  there- 
of. 

This  language  implies  that  there  is  ownership  of 
«ail  and  jurisdictiun  in  Georgia  in  the  bed  of  the 
river  Chattahoochee,  and  that  the  bed  of  the  river 
to  that  portion  of  its  soli  which  is  alternately  cov- 
ered and  left  bare,  as  there  may  be  an  increase  or 
diminution  in  the  supply  of  water,  and  which  is 
Adequate  to  contain  it  at  its  average  and  mean  stage 
daring  the  entire  year,  without  reference  to  the 
extraordinary  freshets  of  the  winter  or  spring,  or 
the  extreme  droughts  of  the  summer  or  autumn. 

The  westeru  line  of  the  cession  on  the  Chattahoo- 
chee river  must  be  traced  on  the  water  line  of  the 
acclivity  of  ibe  western  bank,  and  along  that  bank 
where  that  is  defined ;  and  in  such  places  on  the 
river  where  the  western  bank  is  not  defined,  it 
mast  be  continued  up  the  river  on  the  line  of  its 
bed,  as  that  is  made  by  the  average  and  mean  stage 
of  the  water  as  expressed  in  the  conclusion  of  tne 
preceding  paragrapn. 

By  the  contract  of  cession,  the  navigation  of  the 
river  is  free  to  both  parties. 

Argued  Dec,  U,  1859.     Decided  May  1,  1860, 

THE  bill  in  this  case  was  filed  in  this  court, 
under  its  original  jurisdiction,  by  the  State 
«f  Alabama  against  the  State  of  Georgia,  for 
the  purpose  of  ascertaining  the  boundary  line 
between  said  States. 

The  facts  involved  in  the  case  sulBciently  ap- 
pear in  the  opinion  of  the  court. 

Messrs,  E.  8.  Dargan,  P.  Phillipps,  and 
Belser,  for  complainant: 

The  object  of  the  bill  is  to  ascertain  and  fix 
the  precise  line  that  separates  Alabama  from 
the  state  of  Georgia. 

The  decision  in  the  case  of  Howard  v.  Inger- 
m>ll,  13  How.  381,  does  not  flz  the  line  with  such 
degree  of  certainty  as  to  enable  either  state  to 
say  without  controversy,  here  is  the  limit  of  my 
jurisdiction.     For  this  purpose  this  bill  is  filed. 

The  legal  question  aepends  upon  the  con- 
struction of  the  compact  or  deed  of  cession  by 
which  Georgia  ceded  to  the  United  States  her 
right  and  jurisdiction  to  the  territory  that  now 
forms  the  state  of  Alabama,  north  of  the  31st 
degree  north  latitude.  The  particular  words 
are,  "beginning  on  the  western  bank  of  the 
Cliattahoochee  river^  where  the  same  crosses  the 
line  between  the  United  States  and  Spain,  rtm- 
ning  thence  up  said  river  Chattahoochee  and 
along  the  western  banlc  thereof,"  etc. 

To  fix  the  precise  point  let  us  commence  at 
the  banning. 

On  the  western  bank  of  the  Chattahoochee 
river,  where  the  same  crosses  the  line  between 
the  United  States  and  Spain,  running  thence 
up  said  river  Chattahoochee  and  along  the  west- 
em  bank  thereof,  etc 

This  point  must  be  on  the  bank  and  where 
the  river  crosses  said  line.  To  fix  the  point, 
therefore,  we  must  find  the  line  that  separated 
the  United  States  from  Spain  at  the  time  the 
deed  was  executed.  This  line  was  the  Slst  de- 
gree of  north  latitude,  and  the  beginning  point 
was  where  the  river  crosses  this  line.  There- 
fore, we  must  go  to  the  river  on  this  line  and 
drive  our  bejjinning  stake.  This  stake  must  be 
at  the  river,  Imt  on  the  bank.  Is  it  to  be  driven 
at  hi^^h  or  low  water  mark  ?  That  question  will 
Bolve  the  cjise.  For  if  at  low-water  mark  there 
is  nothing  which  will  justify  diverging  from 
low  to  high  water  in  our  ascent  up  the  river, 
und  e  oofwerao,  if  we  are  to  begin  at  high-water 
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mark,  taking  the  deed  for  our  guide,  we  can- 
not fix  this  stake  at  any  point  other  than  at  the 
usual  or  common  low -water  mark;  for  it  would 
be  unreasonable  to  suppose  that  the  parties  to 
the  deed  of  cession  contemplated  either  very 
high  or  very  low  water.  They  meant  the  river 
in  its  usual  or  ordinary  state  or  condition,  and 
along  the  line  of  the  river  but  on  the  bank  in 
the  then  condition  of  the  river,  they  intended 
the  land  should  run. 

If  we  are  to  look  to  the  word  "bank,"  we  find 
that  this  term,  properly  understood,  will  fix  the 
line  at  the  same  point.  This  means  the  rising 
ground  above  low-water  mark,  or  ordinary  low- 
water  mark,  and  which  is  usually  covered  by 
high  water  or  freshets.  True  it  is  that  at  some 
places  the  bank  may  be  almost  perpendicular, 
and  rise  many  feet  above  the  highest  flow  of  the 
water;  but  sucli  places  are  most  usually  and 
aptly  callod  bluffs. 

Such  being  tlic  meaning  of  the  term,  all  must 
see  at  once  that  it  is  an  indefinite  guide,  when 
we  seek  by  it  to  fix  on  a  precise  point  of  lo- 
cality; for  the  term  "bank  of  a  river"  may 
cover  more  or  less  space;  at  some  places  it  may 
be  but  a  few  feet,  at  others  it  may  cover  a  space 
from  fifty  to  a  hundred  yards. 

Vattcl,  pp.  263,  264. 

"If  the  terms  used  by  the  contracting  parties 
be  vague  or  indefinite,  or  if  they  are  susceptible 
of  a  more  or  less  extendo<i  signification,  we 
should  look  to  the  nature  of  the  things  to  which 
these  terms  relate,  and  presume  the  intention 
of  the  parties  to  be  in  accordance  with  reason 
and  equity." 

I  assert  that  locating  the  line  at  high-water 
mark  would  be  detriincntal  to  Alabama  and 
without  benefit  to  Georgia,  because  on  the  banks 
of  the  Chattahoochee  have  sprung  up  towns 
and  villages,  and  the  space  between  high  and 
low  water  mark  is  used  for  landings,  etc.  If 
Alabama  has  no  jurisdiction  over  this  space,  she 
cannot  punish  for  crimes  or  offenses  there  com- 
mitted, and  it  must  be  done  by  Georgia.  Tliis 
would  be  alike  inconvenient  to  Georgia  and 
prejudicial  to  Alabama;  hence  the  convenience 
of  the  parties,  as  well  as  reason  and  equity, 
designate  the  line  of  low  or  ordinary  water  as 
the  line  intended  by  the  parties. 

Handly  v.  Anthoni/y  5  Wheat.  374. 

The  case  of  Howard  v.  JngersoU,  13  How.  381, 
I  do  not  conceive  to  be  an  authority  upon  the 
question  presented  in  this  case.  The  court  were 
unanimous  in  reversing  that  case,  but  the  opin- 
ion settles  nothing  as  regards  this. 

[Tlie  following  propositions  and  authorities 
were  also  given  by  tne  counsel  for  the  com- 
plainants:] 

By  the  common-law  rule,  the  riparian  owners 
of  land  have  the  center  of  the  river  as  their 
boundary,  where  the  river  is  not  navigable. 
Rivers  not  navigable  are  those  not  affected  by 
the  ebb  and  flow  of  the  tide. 

Hendrick  v.  Cook,  4  Ga.  242;  Bullock  v.  Wil- 
son, 2  Port.  436:  Ex  parte  Jennings,  6  Cow.  528. 

To  limit  this  general  right  of  ownership,  there 
must  be  a  clear  and  distinct  reservation.  If  this 
is  left  in  doubt,  the  general  right  will  prevail. 

Deerfield  v.  ArmSj  17  Pick.  42:  Morgan  v. 
Reading,  3  Sm.  k  M.  405;  Middleton  v.  Pritch- 
ard,  3  Scam.  621 ;  Vatt.  Law  Nat.  121. 

The  "shores"  and  "banks"  have  the  same  sig- 
nificance.   The  former  applies  to  that  portion 
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of  a  river  where  the  tide  ebbs  and  flows ;  the  lat- 
ter, to  the  portion  of  the  land  between  high  and 
low  water  mark,  where  t)ie  tide  does  not  ebb  and 
flow. 

Starr  v.  Child,  20  Wend.  162;  4  Hill,  876; 
Arnold  y.  Mundy,  1  Halst.  1. 

To  exclude  the  general  right  of  the  riparian, 
it  is  not  sufficient  to  describe  a  line  "running 
down  the  stream  by  certain  courses  and  dis- 
tances," if  they  are  not  marked  on  the  ground, 
nor  by  t)ie  designation  of  marked  lines  or  monu- 
iiionts,  standing  on  the  "margin  of  the  stream." 

Cockrell  v.  McQuinny  4  Mon.  64;  Bruce  v. 
Taylor,  2  J.  J.  Marsh.  161;  Cold  Springs  v. 
Tolland,  9  Cush.  495;  Coovert  v.  OVonner,  8 
Watts,  470. 

The  mere  description  of  a  boundary  as  on,  or 
to,  or  by  a  "bank,"  will  not  exclude  a  stream, 
any  more  than  the  boundary  on  the  margin  of 
a  stream. 

Ang.  Wat.  22;  Eo  parte  Jennings,  6  Cow. 
536;  Lamb  v.  Rickets,  11  Ohio,  314. 

Having  regard  to  the  parties  to  the  grant,  and 
the  use  to  which  the  granted  premises  were  to 
be  applied,  the  construction  must  be  the  same  as 
if  the  lands  were  described  as  lying  to  the  west 
of  the  river. 

Eandly  v.  Anthony,  5  Wheat.  374;  Corner* s 
case,  3  Gratt.  655. 

Act  of  Congress,  7th  April,  1798. 

Messrs.  Cbarlea  J.  MoDonald,  C.  C.  Oib- 
aon,  and  !*•  Stevena,  for  the  defendant: 

After  stating  the  case  substantially  as  the 
complainants'  counsel  stated  it,  the  counsel 
said :  Georgia  contends  that  there  is  no  room  foi 
interpretation,  and  that  the  lanj^age  taken  in 
its  usual,  conunon  sense,  is  intelu^ble  and  well 
understood,  and  cannot  be  made  plainer  by  any 
Interpretation. 

It  18  respectfully  contended  that  these  articles 
are  to  be  acted  upon  by  this  court  and  consid- 
ered in  the  same  light  as  independent  sover- 
eignties ought  rightfullv  to  act  upon  and  regard 
them,  in  deciding  for  tnemselves  under  the  law 
of  nations.  It  is  a  great  and  leading  maxim  of 
the  law  of  nations,  that  it  is  not  permitted  to 
interpret  what  has  no  need  of  interpretation. 

Vattel,  11.  ch.  17,  S  263. 

Counsel  referred  to  the  dictionaries  of  Walk- 
er and  Webster  as  to  the  meaning  of  the  word 
''bank."  The  language  used  imports  that  the 
line  through  the  entire  distance  over  which  the 
controversy  extends,  is  on  the  bank  of  the  river, 
on  its  surface,  and  that  the  bank  supports  it; 
and  that  because,  for  a  part  of  this  distance,  the 
bank  is  inundated  at  times,  while  for  the  bal- 
ance, the  water  never  reaches  its  summit,  does 
not  vary  the  case.  The  bank  is  there,  and  the 
line  is  on  it,  unmoved  by  floods  or  ebbs.  Every 
bank  must  have  a  lower  margin,  a  side  and  a 
Biunmit,  and  it  follows  that  an  object  placed  on 
the  bank  can  be  neither  on  its  lower  margin  nor 
on  its  side,  but  on  its  summit.  The  bank  of  a 
river  is  that  outer  bed  line  so  marked  by  the 
running  of  the  water  of  the  river  that  "it  re* 
quires  no  scientific  exploration  to  find  or  mark 
it  out.  The  eye  traces  it  in  going  up  or  down 
ilie  river  in  any  stage  of  the  water." 

Howard  v.  Ingersoll,  13  How.  381. 

This  outer  bed  line  most  usually  distinguisheB 
itftolf  by  an  acclivity  rising  above  and  from  the 
woll  marked  bed  of  a  river,  readily  discerned  by 
the  eye  from  the  appearance  and  eondition  ot 
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the  soilj  and  in  the  meaning  of  the  terms  of  thie 
cession,  most  clearly,  a  line  "on"  and  "along," 
this  bank,  is  upon  the  most  elevated  part  or 
place  of  that  acclivity. 

But  it  is  contended  that  the  word  "bank"  has^ 
another  meaning,  which  would  place  it  on  the 
margin  of  the  stream  when  from  the  drought 
it  had  receded  to  its  lowest  point;  or  that  the 
bank  of  the  river  is  made  the  boundary  by  tho 
articles  of  agreement,  and  not  a  line  of  tiie  bank. 
As  such  a  pretension  is  made,  we  must  seek  for 
wliat  was  probably  the  intention  of  those  who 
drew  up  the  agreement. 

Vattel,  II.  ch.  17,  §  270. 

It  is  to  be  presumed  that  superfluous  words 
are  never  used  in  such  treaties;  but  if  the  con- 
struction contended  for  by  Alabama  be  correct, 
the  following  words  are  without  meaning:  "of 
a  line  beginning  on  the  western  bank  of,  and 
"along  the  western  bank  thereof;"  for,  by  sim- 
ple ceding  all  the  jurisdiction  and  soil  west  of 
Chattahoochee  river,  the  territory  west  of  the 
river  would  have  been  ceded,  and  no  part  of  the 
river.  It  could  never  have  been  the  intention  of 
the  parties,  therefore,  that  the  line  should  run 
along  on  the  low-water  mark  of  the  river. 

Counsel  then  referred  to  the  Constitution  of 
Georgia,  1798;  the  act  of  the  legislature  of 
Georgia,  February,  1799,  empowering  oertain 
commissioners  to  sell  to  the  United  States  all  or 
any  part  of  the  territory,  etc.,  etc.,  and  the  act 
of  the  succeeding  session  of  the  legislature,  ap- 
pointing an  additional  commissioner,  as  sustain- 
ing his  view  that  the  state  of  Georgia  never  in- 
tended to  relinquish  any  part  of  its  right  to  the 
jurisdiction  of  the  Chattahoochee  river. 

The  government  of  the  United  States  in  this 
transa^ion  was  not  obtaining  a  cession  from  k 
stranger.  That  government  held  nothing  in  an- 
tagonistic interest  with  Georgia,  could  not  oovet 
aught  of  Georgia  she  did  not  will  to  pass,  noth- 
ing that  did  not  comport  both  with  her  interest 
and  dignity  to  cede.  It  could  not  have  entered 
into  the  purposes  of  the  United  States  to  accept 
such  a  grant  as  this,  that  should  ever  receive 
"an  extensive  interpretation."  Clearly  the 
United  States  did  not  purpose  to  become  either 
the  sole  or  joint  owner,  with  Georgia,  of  any 
part  of  the  Chattahoochee  river,  and  we  claim 
as  a  just  conclusion  in  the  consideration  of  this 
cause,  upon  well  established  principles,  that  it 
was  the  duty  of  the  United  States  to  have  ex- 
plained herself  clearly  and  fully,  and  to  have  in- 
serted in  the  cession  such  terms  as  would  have 
fully  notified  Georgia  that  it  was  the  purpose  of 
the  United  States  government  to  acquire  "juris- 
diction and  soil;"  in  that  part  of  the  bed  of  the 
Chattahoochee  river  that  lies  west  of  the  low- 
water  mark  of  the  river. 

Vattel,  II.  ch.  17,  §  245. 

It  is  a  sufficient  reply  to  the  claims  set  up  in 
this  bill^  in  behalf  of  the  citizens  of  ^abains 
living  upon  and  owning  the  lands  adjoining  ths 
Chattahoochee  river,  that  if  citizena  live  upon 
the  soil  of  Georgia,  their  allegiance  is  to  Geor- 
gia, and  she  holds  herself  amply  able  and  sl- 
ways  ready  to  protect  them  in  all  that  nd^t  be 
prejudicial  to  them. 

Mr.  Justice  VlaLjne  delivered  the  opinion  ai 
the  court: 

Thin  case  involves  a  question  of  boundary  be- 
tween the  states  of  Alabama  and  Georgia, 
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Alabama  claims  that  its  boundary  commences 
on  the  west  side  of  the  Chattahoochee  river  at 
a  point  where  it  enters 'the  state  of  Florida; 
from  thence  up  the  river  along  the  low-water 
mark,  on  the  western  side  thereof,  to  the  point 
on  Miller's  Bend,  next  above  the  place  where 
Uchee  creek  empties  into  such  river;  thence  in 
a  line  to  Nickajack,  on  Tennessee  river. 

Georgia  denies  that  the  line  intended  by  the 
cession  of  her  western  territory  to  the  United 
States  runs  along  the  usual  low- water  mark  of 
the  perennial  stream  of  the  Chattahoochee  river, 
but  that  the  state  of  Georgia's  boundary  line 
iB  a  line  up  the  river,  on  and  along  its  western 
bank,  and  that  the  ownership  and  jurisdiction 
of  Georgia  in  the  soil  of  the  river  extends  over 
to  tlie  water  line  of  the  fast  western  bank, 
which,  with  the  eastern  bank  of  the  river,  makes 
the  bed  of  the  river. 

61 1""]  'The  difference  between  the  two  states 
must  be  decided  by  the  construction  which  this 
court  shall  give  to  the  following  words  of  the 
contract  of  cession:  ''West  of  a  line  beginning 
on  the  western  bank  of  the  Chattahoochee  river, 
where  the  same  crosses  the  boundary  between 
the  United  States  and  Spain,  running  up  the 
said  river  and  along  the  western  bank  thereof." 

In  making  such  construction,  it  is  necessary 
to  keep  in  mind  that  there  was  by  the  contract 
of  cession  a  mutual  relinquishment  of  claims  by 
the  contracting  parties,  the  United  States  ced- 
ing to  Georgia  all  its  right,  title,  etc.,  to  the 
territory  lying  east  of  that  line,  and  Georgia 
eeding  to  the  United  States  all  its  right  and 
title  to  the  territory  west  of  it. 

We  believe  that  the  boundary  can  be  satis- 
factorily determined  and  run  in  this  suit,  from 
the  pleadings  of  the  parties,  notwithstanding 
their  difference  as  to  the  locality  and  direction 
of  it  on  the  Chattahoochee  river. 

Georgia  is  interrogated  in  certain  particulars 
in  the  bill,  which  the  complainant  thinks  will 
produce  answers  illustrative  of  the  right  of  Ala- 
bama to  the  boundary  which  is  claimed.  Geor- 
gia answers  them  separately,  having  previously 
given  a  correct  and  literal  copy  of  the  contract. 
It  is  as  follows:  "The  state  of  Georgia  cedes  to 
the  United  States  all  the  rights  title  and  claim, 
which  the  said  state  has  to  the  jurisdiction  and 
soil  of  the  lands  situated  within  the  boundaries 
of  the  United  States  south  of  the  state  of  Ten- 
nessee, and  west  of  a  line  beginning  on  the  west- 
ern bank  of  the  Chattahoochee  riyer,  where  the 
same  crosses  the  boundary  line  between  the 
United  States  and  Spain;  running  thence  up  the 
said  river  Chattahoochee,  and  along  the  western 
bank  thereof,  to  the  great  bend  thereof,  next 
above  the  place  where  a  certain  creek  or  river 
called  Uchee  (being  the  first  considerable 
stream  on  the  western  side  above  the  Cussetas 
and  Coweta  towns)  empties  into  the  said  Chat- 
tahoochee river ;  thence  in  a  direct  line  to  Nick- 
ajack, on  the  Tennessee  river;  thence  crossing 
the  said  last  mentioned  river;  and  thence  run- 
ning up  the  said  Tennessee  river  and  along  the 
western  bank  thereof,  to  the  southern  boundary 
line  of  Tennessee." 

In  answer  to  the  first  question,  Greorgia  ad- 
512*1  mits  what  is  'alleged  in  the  bill  in  rela- 
tion to  the  definition  of  the  boundaries  of  the 
territory  of  Alabama  by  an  act  of  Congress, 
passed  in  1817,  and  the  subsequent  grant  of  ad- 
mi»)=«ion  of  the  state  of  Alabama  into  the  Union 
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with  the  same  boundaries  in  the  year  1819;  and 
the  conclusion  from  it  is,  simply,  that  the  east- 
ern boundary  line  of  Alabama  is  the  western 
boundary  line  of  Georgia,  but  that,  so  far  as 
that  line  runs  along  tne  western  bank  of  the 
Chattahoochee  river,  Georgia  denies  that  it  runs 
along  the  usual  or  low- water  mark;  but,  on  the 
contrary,  Georgia  contends  that  it  runs  along 
the  western  bank  at  high-water  mark,  using 
high-water  mark  in  the  sense  of  the  highest 
water  line  of  the  river's  bed ;  or,  in  other  words, 
the  highest  water  line  of  that  bed,  where  the 
passage  of  water  is  sufficiently  frequent  to  be 
marked  by  a  difference  in  soil  and  vegetable 
growth. 

Georgia  also  answers  affirmatively  the  other 
interrogatory  in  the  bill  with  the  same  qualifi- 
cation, that  what  she  claims  is  a  right  to  exer- 
cise jurisdiction  over  all  lands  up  to  the  water 
line  of  the  western  bank  of  the  river's  bed. 

Georgia  also  says  that,  while  she  regards  the 
description  of  the  banks  of  the  river  given  in  the 
bill  as  highly  drawn,  she  admits  it  to  be  more 
applicable  to  the  southern  part  of  the  bank  than 
to  that  part  of  it  sixty  or  seventy  miles  above 
the  thirty-first  degree  of  north  latitude.  It  is 
admitted  that  in  some  places  the  banks  are  fiat, 
but  that  in  other  places,  especially  in  the  upper 
portion  of  the  river,  the  banks  are  generally 
steep  and  well  defined,  so  much  so  as  to  be  fa- 
miliarly known  as  the  "Bluffs  of  the  Chattahoo- 
cliee;"  and  that  the  banks  of  the  river  in  a  num- 
ber of  places  along  the  dividing  line  between  the 
two  states  are  low  and  flat,  and  that  in  freshets 
the  water  spreads  as  far  as  half  a  mile  beyond 
the  line  to  tne  west,  and  in  a  few  places  further 
than  the  western  line  of  the  river's  bed,  over 
low  lands,  which  Georgia  does  not  claim  to  be 
under  its  jurisdiction. 

These  declarations  and  admissions  upon  the 
part  of  Georgia  simplify  the  controversy,  and 
narrow  it  to  the  claim  of  the  respective  parties, 
as  heretofore  set  forth. 

The  contract  of  cession  must  be  interpreted 
by  the  words  *of  it,  according  to  their  [*513 
received  meaning  and  use  in  the  language  in 
which  it  is  written,  as  that  can  be  collected  from 
judicial  opinions  concerning  the  rights  of  pri- 
vate persons  upon  rivers,  and  the  writings  of 
publicists  in  reference  to  the  settlement  of  con- 
troversies between  nations  and  states  as  to  their 
ownership  and  jurisdiction  on  the  soil  of  rivers 
within  their  banks  and  beds.  Such  authoritief^ 
are  to  be  found  in  cases  in  our  own  country,  and 
in  those  of  every  nation  in  Europe. 

Woolrych  defines  a  river  to  be  a  body  of  flow- 
ing water  of  no  specific  dimensions — ^larger  than 
a  brook  or  rivulet,  less  than  a  sea — a  running 
stream,  pent  on  each  side  by  walls  or  banks. 

Grotius,  ch.  2,  18,  says  a  river  that  separates 
two  jurisdictions  is  not  to  be  considered  barely 
as  water,  but  as  water  confined  in  such  and  hucIi 
banks,  and  running  in  such  and  such  channel. 
Hence,  there  is  waSsr  having  a  bank  and  a  bed, 
over  which  the  water  fiows,  called  its  channel, 
meaning,  by  the  word  "channel,"  the  place  where 
the  river  flows,  including  the  whole  breadth  of 
the  river. 

Bouvier  says  banks  of  rivers  contain  the  river 
in  its  natural  channel,  where  there  is  the  great- 
est flow  of  water. 

Vattel  says  that  the  bed  belongs  to  the  owner 
of  the  river.    It  is  the  running  water  of  a  river 
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that  makes  its  bed ;  for  it  is  that,  and  that  only, 
which  leaves  its  indelible  mark  to  be  readily 
traced  by  the  eye;  and  wherever  that  mark  is 
left,  there  is  the  river's  bed.  It  may  not  be 
there  to-day^  but  it  was  there  yesterday;  and 
when  the  occasion  comes,  it  must  and  will — 
unobstructed — again  fill  its  own  natural  bed. 
Again,  he  says,  the  owner  of  a  river  is  entitled 
to  its  whole  bed,  for  the  bed  is  a  part  of  the  river. 

Mr.  Justice  Story,  in  Thomas  v.  Batch,  3 
Sumn.  178,  defines  shores  or  fiats  to  be  the  space 
between  the  margin  of  the  water  at  a  low  stage, 
and  the  banks  to  be  what  contains  it  in  its 
greatest  fiow;  Lord  Hale  defines  the  term 
"slioro"  to  bo  synonymous  with  flat,  and  substi- 
tutes the  latter  for  that  expression.  Mr.  Jus- 
tice Parker  does  the  same,  in  Storer  v.  Free- 
man, 6  Mass.  436,  439. 

Chief  Justice  Marshall  says  the  shore  of  a 
514*]  river  borders  on  'the  water's  edge;  and 
the  rule  of  law,  as  declared  by  the  court  in  5 
Wheat.  379,  is,  that  when  a  great  river  is  a 
boundary  between  two  nations  or  states,  if  the 
original  property  is  not  in  either,  and  there  be 
no  convention  about  it,  each  holds  to  the  middle 
of  the  stream. 

Virginia,  in  her  deed  of  cession  to  the  United 
States  of  the  territory  northwest  of  the  Ohio, 
fixed  the  boundary  of  that  state  at  low- water 
mark  on  the  north  side  of  the  Ohio;  and  it  re- 
mains the  limit  of  that  state  and  Kentucky,  as 
well  as  of  the  states  adjacent,  fonned  out  of 
that  territory.  3  Dana  (Ky.)  278,  279;  6  Wheat. 
378;  Code  of  Virginia,  1849,  pp.  49,  34;  1  St. 
Oliio.  r»2.  By  compact  between  Virginia  and 
Kentucky,  the  navigsition  is  free.  A  like  com- 
pact exists  between  New  York  and  New  Jersey, 
as  to  the  IFudson  river  and  waters  of  the  Bay  ot 
New  York  and  adjacent  waters. 

Webster's  definition  of  a  bank  is  a  steep  de- 
clivity rising  from  a  river  or  lake,  considered  so 
when  descending,  and  called  acclivity  when  as- 
cending. 

Doctor  Jolinson  defines  the  word  "bank"  to  be 
the  earth  arising  on  each  side  of  a  water.  We 
«ay  properly  the  shore  of  the  Rca  and  the  bank 
of  a  river,  brook,  or  small  water.  In  the  writ- 
ings of  our  English  classics,  the  two  words  are 
more  frequently  u«o<l  in  those  senses;  for  in- 
stance, as  wlien  boats  and  vessels  are  approach- 
ing tlie  shore  to  communicate  with  those  who 
are  upon  the  banks. 

Bailey,  in  his  edition  of  the  Universal  Latin 
Lexicon  of  Facciolatus  and  Forcellinus,  says 
that  ripa,  the  bank  of  a  river,  is  extremitas 
terrw  quod  aqua  aUuitur  et  proprie  diciiur  de 
fluminc :  ut  litus  de  mare,  nam-  hoc  depressum 
est  devil  ce  at  que  humile,  ripa  altior  fere  eat 
pra^ruptior;  and  again,  ripa  recte  definitur  id 
quod  fJumcn  coiUinet,  naturalem  vxgorem  cursus 
8ui  tennis. 

Notwitlistanding  that  there  are  differences  of 
expression  in  the  preceding  citations,  they  all 
concur  as  to  what  a  river  is;  what  its  banks 
are;  that  they  are  distinct  from  the  shore  or 
flat,  and  as  to  what  constitutes  its  channel.         i 

With  these  authorities  and  the  pleadings  of  | 
this  suit  in  view,  all  of  us  reject  the  low- water  * 
515*1  niark  claimed  by  Alabama  'as  the  line 
that  was  intended  by  the  contract  of  cession  be- 
tween the  I'nited  States  and  Georgia.     And  all 
of  us  concur  in  this  conclusion,  that  by  the  con- ' 
tract  of  cession,  Georgia  ceded  to  the  United 
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states  all  of  her  lands  west  of  a  line  beginning 
on  the  western  bank  of  the  Chattahoochee  river 
where  the  same  crosses  the  boundary  line  be- 
tween the  United  States  and  Spain,  running  up 
the  said  Chattahoochee  riyer  and  along  the 
western  bank  thereof. 

We  also  agree  and  decide  that  this  language 
implies  that  there  is  ownership  of  soil  and  juris- 
diction in  Georgia  in  the  bed  of  the  river  Chat 
tahoochee,  and  that  the  bed  of  the  river  is  that 
portion  of  its  soil  which  is  alternately  covered 
and  left  bare,  as  there  may  be  an  increase  or 
diminution  in  the  supply  of  water,  and  which 
is  adequate  to  contain  it  at  its  average  and 
mean  stage  during  the  entire  year^  without  ref- 
erence to  the  extraordinary  freshets  of  the  win* 
ter  or  spring,  or  the  extreme  droughts  of  the 
summer  or  autumn. 

The  western  line  of  the  cession  on  the  Chat- 
tahoochee river  must  be  traced  on  the  water  line 
of  the  acclivity  of  the  western  bank,  and  along 
that  bank  where  that  is  defined;  and  in  such 
places  on  the  river  where  the  western  bank  is 
not  defined,  it  must  be  continued  up  the  river  on 
the  line  of  its  bed,  as  that  is  made  by  the  aver- 
age and  mean  stage  of  the  water,  as  that  is  ex- 
pressed in  the  conclusion  of  the  preceding  para- 
graph of  this  opinion. 

By  the  contract  of  cession,  the  navigation  of 
the  river  is  free  to  both  parties. 

It  toas  accordingly  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  hill  of  oomplaint  he 
dismissed,  and  that  each  party  pay  its  oum  eottt 
in  this  court ;  and  it  is  further  ordered  by  thii 
court,  that  the  clerk  do  forthwith  send  to  the 
Executive  of  each  of  the  aforegoing  states  a  cer- 
tified copy  of  this  decree. 


THE  UNITED  STATES,  Appt^ 

ELLEN  E.  WHITE,  Administratrix  of  Charlei 

White,  Deceased. 

(See  S.  C.  28  How.  240-2S6.) 

Lands — government  will  not  litigate  rights  of 
contesting  claimants — necessary  parties. 

Where  the  case  involved  the  title  of  Mlrandt, 
as  contradictory  to  the  title  of  Ortega ;  held,  that 
the  United  States  otHcers  are  not  bound  to  settle 
this  dispute  between  these  parties  In  these  proceed- 
ings. Nor  should  either  party  be  •permitted  to  carry 
on  their  lltlKation,  by  assuming  to  act  for  the  goT- 
ernment. 

Nor  csD  this  court  be  thus  compelled,  on  an  ap- 
peal by  the  Attorney  General,  to  Vcome  the  arbi- 
ters or  a  dispute  in  which  the  government  has  no 
coDcern. 

The  act  of  Congress  (3d  March.  1851.  I  13). 
points  out  the  mode  in  which  contesting  claimaats 
may  litigate  their  respective  rights  to  a  patent 
from  the  government. 

Instead  of  an  appeal  to  this  court  to  settle  the 
rlphts  of  M.  in  a  proceeding  in  which  he  is  no  partjr. 
tho  claimants  under  him,  if  there  be  any.  shoald 
proreed  in  the  mode  pointed  out  by  the  act. 

Decree  of  the  district  court  reversed  and  let 
aside,  and  the  record  remitted  without  intimatlnf 
an  opinion  as  to  the  validity  of  the  grant  to  O. 

Argued  Feb.  1,  1S60.  Decided  May  4,  1860. 

APPEAL  from  the  District  CJourt  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 
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This  case  arose  upon  a  petition  filed  before 
the  board  of  land  cummiht>joiici'8  in  cuiiionua, 
by  Charles  White,  for  the  confirmation  to  him 
of  a  claim  to  a  certain  tract  of  land. 

The  board  of  commissioners  entered  a  decree 
confirming  the  claim.  The  district  court  hav- 
ing affirmed  this  decree,  on  appeal,  the  United 
States  took  an  appeal  to  this  court. 

The  facts,  upon  which  the  decision  in  this 
court  rests,  appear  in  the  opinion  of  the  court. 

Messrs.  J.  S.  Black,  Atty.  Oen.f  and  J.  J. 
Critteadem  for  appellants. 

Messrs.  E.  I*.  Ooold,  0«  Oiialitiig,  V.  E. 
Howard,  R.  H.  Gillet,  and  P«  PiaiUps  for 
appellee. 

The  argument,  being  confined  to  the  evidence, 
IB  not  here  given. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

It  is  clear,  from  the  evidence  in  this  case, 
that,  as  against  the  United  States,  either  Ortega 
or  Miranda  has  a  just  claim  to  a  confirmation 
of  his  title  to  the  tract  in  dispute.  But  whether 
Ortega  was  landlord,  and  Miranda  his  tenant,  or 
which  of  the  claimants  has  attempted  to  over- 
reach the  other,  are  questions  in  which  the  gov- 
ernment has  no  interest.  The  United  States  offi- 
cers are  not  bound  to  settle  this  dispute  between 
these  parties  in  these  proceedings.  Nor  should 
either  party  be  permitted  to  carry  on  their  liti- 
gation, by  assuming  to  act  for  the  government, 
and  thus  take  the  advantage  of  tlieir  opponents, 
by  fighting  under  its  shield  and  at  its  expense. 
The  district  attorney  of  California  had  neither 
interest  nor  authority  to  represent  Miranda  in 
order  to  defeat  Ortega;  nor  can  this  court  be 
thus  compelled,  on  an  appeal  by  the  Attorney 
General,  to  become  the  arbiters  of  disputes  in 
which  the  government  has  no  concern. 

The  patent,  issued  in  pursuance  of  the  act  of 
Congress,  which  authorizes  these  proceedings, 
is  conclusive  only  between  the  United  Sta^ 
and  the  claimants,  ft  does  not  affect  the  in- 
terest of  third  parties. 

The  act  of  Congress  (3d  March,  1861,  S  13) 
points  out  the  mc^e  in  which  contesting  claim- 
ants may  litigate  their  respective  rights  to  a 
patent  from  the  government. 

Instead  of  an  appeal  to  this  court  to  settle 
the  rights  of  Miranda  in  a  proceeding  in  which 
be  is  no  party,  the  claimants  under  him.  if  there 
be  any,  should  proceed  in  the  mode  pointed  out 
bv  the  act,  which  provides :  "That  if  the  title  of 
tne  claimant  to  such  lands  shall  be  contested  by 
any  other  person,  it  shall  and  may  be  lawful  for 
such  person  to  present  a  petition  t^  the  district 
judge  of  the  United  States  for  the  district  in 
which  the  lands  are  situated,  plainly  and  dis- 
tinctly setting  forth  his  title  thereto,  and  pray- 
ii^  the  said  judge  to  hear  and  determine  the 
254*]  same;  a  copy  of  which  petition  shall  *be 
served  upon  the  adverse  party,  thirty  days  be- 
fore the  time  appointed  lor  hearing  the  same. 
And  it  shall  and  may  be  lawful  for  the  district 
Judge,  upon  the  hearing  of  such  petition,  to 
grant  an  injunction  to  restrain  the  party  at 
whose  instance  the  claim  to  the  said  landi  has 
been  confirmed,  from  suing  out  a  patent  for  the 
same  until  the  title  thereto  shall  have  been 
finally  decided;  a  copy  of  which  order  shall  bf 
transmitted  to  the  Commissioner  of  the  General 
23  How.  U.  S.,  Book  1G. 


Land  Office ;  and  thereupon  no  patent  shall  issuu 
until  sucli  decision  has  been  made,"  etc. 

It  appears  from  the  record  that  Valentine, 
who  purchased  the  title  of  Miranda  at  shcriflTs 
sale,  had  filed  his  claim  before  the  board  of  com- 
missioners for  confirmation,  and  afterwards 
withdrew  his  petition.  Now,  if  Miranda  or  his 
I  assignee  makes  no  claim ;  if  he  admits  the  ten- 
ancy, and  docs  not  allege  that  Ortega  has  fraud- 
ulently overreached  him,  the  government  surely 
has  no  right  to  claim  that  the  land  phall  be  con- 
sidered as  part  of  the  public  domain.  It  can- 
not set  up  Miranda  to  defeat  Ortega,  or  the  con- 
trary, admitting,  as  it  must,  that  eithor  of  them 
can  show  a  claim  worthy  of  confirmation  in  the 
absence  of  the  other.  Nor  can  third  persons  be 
admitted  to  interfere,  to  use  the  claim  of  one  to 
defeat  the  other. 

If  the  heirs  or  assigns  of  ^liranda  object  to 
the  issuing  of  the  patent  to  Ortega  or  his  assigns 
their  remedy  is  cloarly  pointed  out.  They  can 
have  their  rights  tried  where  the  witnesses  are 
known,  where  they  may  be  examined  ore  tenus 
before  the  court,  or  before  a  jury,  if  the  court 
chooses  so  to  order.  They  have  a  far  better 
tribunal  to  settle  this  question  than  if  they  were 
permitted  to  appeal  to  this  court,  to  guess  out 
the  truth  from  conflicting  depositions. 

Now,  if  this  court  should  enter  a  judgment 
affirming  that  of  the  district  court,  it  would  ap- 
pear as  if  we  had  deciclinl  the  title  of  Ortega  to 
be  superior  to  that  of  Mirnnda,  and  that  Miran- 
da was  the  tenant  of  Ortega.  This  we  are  un- 
willing to  do:  for,  if  there  be  bona  fide  claim- 
ants of  the  Miranda  title,  such  a  judgment 
might  seem  to  conclude  them.  Nor  can  we  re- 
verse the  judgment,  for  this  would  imply  that 
we  consider  Miranda  had  the  better  title,  and 
that  he  or  his  assignees  *mig1it  be  justi-  [*255 
fied  in  attempting  to  get  the  judgment  of  this 
court  in  their  favor,  in  this  oblique  and  irregu- 
lar manner,  under  the  protection  of  the  Attor- 
ney General. 

We  have  concluded,  therefore,  to  remand  the 
record  to  the  district  court,  with  directions  to 
suspend  further  proceedings  till  the  heirs  or  as- 
signs of  Juan  Miranda,  if  they  see  fit  so  to  do. 
may  have  an  opportunity  to  contest  the  claim 
under  Ortega,  according  to  the  provisions  of  the 
13th  section  of  the  act  of  3d  March,  1861,  en- 
titled "An  Act  to  Ascertain  and  Settle  the  Pri- 
vate Land  Claims  in  the  State  of  California," 
and  have  such  further  proceedings  as  to  justice 
and  right  may  appertain. 

And  now,  to  wit.  May  1,  1860,  the  court,  hav- 
ing reconsidered  the  opinion  and  order  before 
made  in  this  case,  do  now  order  and  adjudge 
that  the  decree  of  the  district  court  in  favor 
of  the  appellees  be  reversed  and  set  aside,  and 
the  record  remitted  for  further  proceedings  in 
the  case. 

We  do  this  that  the  district  court  may  not  be 
trammeled  in  their  future  consideration  of  the 
case  on  all  its  merits,  but  without  intimating  an 
opinion  as  to  the  validity  of  the  grant  to  Ajito- 
nio  Ortega.  It  is  due  to  the  Attorney  General 
to  say  that,  on  the  argument  of  the  case,  he 
challenged  this  grant  as  fraudulent;  and  it  is 
because  we  do  not  think  the  whole  evidence  on 
that  point  was  fully  developed  on  the  former 
tri<)1  below,  that  this  order  is  made. 
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Dec.  Tolu, 


BENJAMIN  HANEY,  Charles  Ogden  and  John 
Trenchard,  Lihta,  and  Appts., 

V. 

THE  BALTIMORE  STEAM  PACKET  COM- 
pany,  Owners  of  the  Steamers  Louisiana  and 
George  W.  Russell. 

(See  8.  C.  28  How.  287-809.) 

Oolliaion — rules  of  navigation — lookout. 

Collision  between  steamboat  apd  schooner. 

The  schooner  kept  on  her  course ;  the  steamer 
did  not  diverge  from  her  course  till  within  ten 
seconds  or  less  of  a  collision,  and  then  the  order  on 
the  steamer  was  to  starboard  the  helm,  Instead  of 
porting  it,  in  contravention  of  the  rules  of  naviga- 
tion. 

The  steamer  had  a  right  to  pass  on  either  side, 
but  it  was  her  duty  to  keep  clear  and  give  a  wide 
berth  to  the  sailing  vessel;  having  neglected  this 
duty  till  the  danger  of  a  collision  was  imminent, 
such  a  movement  only  Increased  the  danger  of  a 
collision. 

Steamers  navigating  in  the  thoroughfares  of 
commerce  must  have  constant  and  vigilant  look- 
outs stationed  in  proper  places  on  the  vessels. 

Elevated  positions,  such  as  the  hurricane  deck, 
are  not  so  favorable  situations  as  those  on  the  for- 
ward deck,  near  the  stem. 

Argued  Apr.  26,  1860.      Decided  May  4»  1S60. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Maryland,  by  the  appellants,  to  recover  dam- 
ages resulting  from  a  collision.  The  district 
court  entered  a  decree  in  favor  of  the  libellants. 
This  decree,  on  appeal,  was  reversed  by  the  cir- 
euit  court,  and  a  decree  entered  dismissing  the 
libel;  whereupon  the  libellants  took  an  appeal 
to  this  oourt. 

A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Messrs.  'Wnu  Mead  Addison  and  R.  R. 
Battee,  for  appellants: 

1.  It  is  the  riffht  and  duty  of  sailing  vessels 
when  meeting  steamers,  to  hold  their  course, 
and  of  the  steamers,  to  give  way  to  them. 

Bt.  John  V.  Paine,  10  How.  683;  The  Oregon 
T.  Rocoa,  59  U.  8.  (18  How.)  572. 

2.  Hie  schooner,  from  the  time  the  steamer 
hove  in  sight  until  a  moment  or  two  before  the 
collision,  steadily  held  her  course.  The  answers 
of  the  defendants ;  the  evidence  of  the  witnesses 
for  the  defense,  and  the  evidence  of  the  libel- 
lants, all  concur  in  this;  and  there  is  not  a 
witness  who  alleges  the  contrary. 

3.  It  was  the  right  of  the  schooner  to  ehan^ 
her  course,  when  her  continuing  to  hold  it 
would  have  caused  her  to  be  run  down. 

y.  7.  d  Liverpool  U.  8.  Mail  Steamship  Co.  v. 
Rumhall,  62  U.  S.  (21  How.)  372. 

4.  If  the  danger  of  being  nm  down  was  im- 
minent, and  the  schooner  made  a  false  maneuver 
when  a  right  one  would  have  saved  her,  even 
then  the  steamer  is  responsible;  for  she  ought 
not  needlessly  to  have  run  so  close  to  the  schoon- 
er as  to  excite  such  well  founded  apprehensions 
of  danger,  as  to  have  disturbed  the  judgment  of 
those  in  charge  of  her. 

The  Oenesee  Chief,  12  How.  444. 

5.  The  account  of  the  disaster  set  up  in  the 
answer,  and  given  by  Captain  Russell  and  sec- 

NoTV. — OolUsion;  right  of  steam  and  sailing  ves- 
sels isith  reference  to  each  other,  and  in  passing 
and  meeting. — See  notes  to  13  Ti.  ed.  U.  8.  537 ;  85 
L.  ed.  U.  &  4S3 ;  80  C.  C  A.  630. 


ond  mate,  Ward^  is  incredible,  because  it  ia  im- 
possible it  can  be  correct. 

6.  The  schooner,  in  attempting  to  avoid  the 
steamer,  turned  to  the  right,  and  thus  con- 
formed to  the  rule  of  navigation  established 
and  promulgated  by  the  Supreme  Court,  in  the 
case  of  The  Oregon  v.  Roooa,  59  U.  S.  ( 18  How.) 
672;  The  Friends,  I  W.  Rob.  479. 

7.  The  steamer  violated  said  rule  by  turning 
to  the  left,  and  thereby  caused  the  collision. 

8.  There  was  not  on  the  steamer  "a  trust- 
worthy and  constant  lookout,"  "whose  whole 
business  vras  to  discern  vessels  ahead  or  ap- 
proaching." The  omission  is,  prima  facie,  evi- 
dence that  the  steamer  is  in  fault. 

The  New  York  v.  Rea,  59  U.  S.  (18  How.) 
225;  Oenesee  Chief,  12  How.  449;  Chamberlain 
y.  Ward,  62  U.  S.  (21  How.)  468;  10  How.  585. 

The  pretended  lookout  was  stationed  in  the 
pilot  house,  and  not  in  the  forward  part  of  the 
vessel,  where  he  should  have  been. 

Newton  v.  Stehhins,  10  How.  607;  8t.  John  v. 
Poine,  10  How.  685;  Chamberlain  v.  Ward,  62 
U.  S.  (21  How.)  671. 

9.  The  person  alleged  to  have  been  acting  as 
lookout,  was  not  ''actually  and  vigilantly  em- 

Sloyed  in  his  duty  as  lookout"  (12  How.  459); 
ut  was,  in  efi'ect,  the  helmsman. 

10.  The  fact  that  the  steamer  was  en^ged  in 
carrying  the  United  States  Mail,  furnishes  no 
excuse  lor  proceeding  at  a  speed  endangering  the 
lives  and  property  of  citizens. 

The  Rose.  2  W.  Rob.  3;  The  Iron  Duke,  2  W. 
Rob.  386 ;  Rogers  v.  The  8t.  Charles,  60  U.  S. 
(19  How.)  112. 

11.  In  cases  of  collision  between  steamers  and 
sailing  vessels,  prima  facie  "the  steamer  is 
chargeable  with  fault."  "The  exception  to  this 
rule  must  be  clearly  established  by  strong  cir- 
cumstances, to  excuse  the  steamer." 

New  York  d  Virginia  Steamship  Co.  v.  Cel- 
derwood,  60  U.  S.  (19  How.)  246;  The  Oregon 
V.  Rocca,  59  U.  S.  (18  How.)  672. 
Mr.  'Wnu  Sohley,  for  appellees: 
In  support  of  the  decree  of  the  circuit  court, 
the  appellee  respectfully  insists: 

1.  The  change  of  the  course  of  the  schooner 
was  the  proximate  and  only  cause  of  the  ool' 
lision;  and  if  such  change  had  not  been  made, 
the  vessels  would  have  passed  eaoh  other  in 
safety. 

2.  The  change  of  course  on  the  part  of  the 
schooner  at  the  time  and  under  the  circnmstan- 
ces,  was  a  gross  and  inexcusable  fault. 

3.  The  puot  house  on  the  steamer  Louisiana 
was  the  best  position  for  the  lookout  on  the 
steamer ;  and  tnere  was  no  want  of  care  and  no 
error  of  judgment  on  board  the  steamer  in  this 
respect. 

Mr.  Justice  0«lor  delivered  the  opinion  of 
the  court: 

The  appellants,  owners  of  a  schooner  called 
The  William  K.  Perrin,  charffe  in  their  libel 
that  between  nine  and  ten  o'clock  of  the  even- 
ing of  20th  of  February,  1868,  as  the  schooner, 
laden  with  oysters,  was  on  her  way  down  the 
Chesapeake  bay,  she  was  run  into  and  sunk  by 
the  steamboat  Louisiana;  that  it  was  a  bright, 
moonlight  night,  and  the  schooner,  though  of 
only  forty-three  tons  burden  and  deeply  laden, 
could  be  and  was  seen  at  the  distance  of  a  mile. 

The  answer    admits    the    collision  and  tbt 
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result  of  it.    It  ndmit;*.  also,  the  schooner  was  the  danger  of  a  collision  was  so  imminent  that 

Rcen  at  the  distance  of  two  or  three  miles;  that  it  was  probable  the  schooner  would  be  making 

the  steamer  wns  proceodinff  at  the  rate  of  four-  some   movement  to  avoid  destruction,  such  a 

teen  miles  an  hour,  "headinp^  due  north/'  and  movement  only  increased  the  danger  of  a  ool- 

the  schooner    holding    her    course    nearly  due  lision. 

^outh.    But  it  alleges,  as  an  excuse,  that  while  The  man  at  the  wheel  of  the  schooner  had 

the  steamboat  and  schooner  were  meeting  on  his  orders  to  keep. steady  on  his  course  south, 

parallel  lines,    the    schooner  suddenly  changed  It  is  proved,  without  contradiction,  that  this 

ner   course   and   ran   under   the   bows   of   the  order  was  strictly  complied  with  till  the  pilot 

steamer.  or  steersman  heard  the  noise  of  the  steamer's 

This   is  the  stereotyped   excuse   usually   re-  wheels;  and  being  warned  of  her  approach  by 

sorted  to  for  the  purpose  of  justifying  a  careless  the  lookout,  he    looked    under    the  boom,  and 

collision.     It  is  always  improbable,  and  gener-  discovered  the  steamer  almost  on  him;    nhen, 

ally  false.  in  order  to  save  his  own  life  and  the  lives  of 

There  is  not  the  usual  conflict  of  testimony  the  crew,  he  ported  his  helm  and  received  the 

in  this  case;  for  the  single  person  on  board  of  blow  on  the  larboard  side  the  schooner,  near 

the  steamer  who  was  able  to  give  any  account  the  stern,   instead  of  the  bow.     The  point  ot 

of  the  collision,    who    acted    as    pilot,  and  by  collision  confirms,  beyond  a  doubt,  this  dew  of 

whose  want  of  vigilance  and  skill  the  collision  the  case. 

was  caused,  does  not  materially  contradict,  but  1'he  hypothesis  set  forth  in  the  answer  to  ex- 

rather  confirms,  the  testimony  of  the  libellants.  cuse  this  collision,  that  the  boats  were  passing 

The  facts  of  the  case  are  as  follows :  on  parallel  lines,  three  hundred  yards  apart, 
202*]  'The  steamer  Louisiana,  of  eleven  and  that,  when  M-ithin  one  hundred  or  one 
hundred  tons  burden  and  five  hundred  horse  hundred  and  fifty  yards  of  passing  each  other, 
power,  was  on  her  way  coming  up  the  wide  bay  the  schooner  turned  round  and  run  herself  un- 
of  the  Chesapeake,  steering  a  due  north  course,  der  the  bows  of  the  steamer,  is  not  only  grossly 
between  nine  and  ten  o'clock  at  night.  The  improbable  in  itself,  but  contradicted  by  the 
small  heavy-laden  schooner  is  seen  two  or  three  testimony,  and  is  a  mathematical  impossibility, 
miles  off,  coming  in  an  opposite  direction.  With  this  pregnant  example  of  the  value  of 
Tlie  captain  of  the  steamer  (whose  theory  of  the  theory  of  lookouts  contended  for  in  this 
action  appears  from  his  own  testimony  to  be,  <»8e,  let  us  compare  it  with  the  rules  estab- 
that  all  small  vessels  are  bound  at  their  peril  to  Hshed  by  this  court.  Without  referring  to  the 
get  out  of  the  way  of  a  large  steamer  carrying  nunierous  cases,  the  correct  doctrine  on  this 
the  United  States  mail)  although  he  had  seen  subject  will  be  found  laid  down  by  Mr.  Justice 
the  schooner,  and  Imew  that  the  vessels  were  Clifford,  in  delivering  the  opinion  of  this  court 
approximating  at  the  rate  of  over  twenty  miles  ^^  Chamberlain  v.  Ward,  21  How.  670. 
an  hour,  retires  to  the  cabin.  It  was  his  watch  "Steamers  navigating  in  the  thoroughfares 
and  bis  duty  to  be  on  deck  as  officer  of  the  o^  commerce  must  have  constant  and  vigilant 
deck.  He  leaves  on  deck  one  man,  besides  the  lookouts  stationed  in  proper  places  on  the  ves- 
colored  man  at  the  wheel,  to  act  as  pilot,  loc^-  "^1-"  They  must  "be  persons  of  suitable  ex- 
out,  and  officer  of  the  deck.  These  two  per-  perience,  and  actually  and  vigilantly  employed 
sons  constituted  the  whole  crew  on  duty,  be-  on  tliat  duty."  "In  general,  elevated  positions, 
sides  firemen  and  engineers.  This  person  who  *"ch  as  the  hurricane  deck,  are  not  so  favor- 
had  to  perform  these  treble  functions  was  the  ^^^^  situations  as  those  more  usually  selected 
second  mate.  His  theory  is  that  the  best  place  on  the  forward  deck,  near  the  stem."  "Per- 
for  a  lookout  is  in  the  pilot  house,  where,  he  ^^^^  stationed  on  the  forward  deck  are  less 
says,  "I  generally  lean  out  of  the  window,  and  likely  to  overlook  small  vessels  deeply  laden, 
have  an  unobstructed  view."  Accordingly,  as  ^°d  more  readily  ascertain  their  exact  course 
pilot,  he  remained  in  the  pilot  house  to  direct  ^^^  movenient." 

the  steersman;  and  as  lookout,  he  occasionally  '^^  entire  disregard  of  these  rules  of  navi- 

leaned  out  of  the  window.  gation  by  the  •steamer,  and  the  conse-  [*204 

The  result  shows  the  value  of  this  theory  quent  destruction  of  property,  demonstrate 
with  regard  to  the  place  and  person  proper  for  their  correctness  and  utility, 
a  lookout.  The  schooner  kept  on  her  course,  .  }^  ^pc*  we  are  of  the  opinion  that  the  col- 
as the  rules  of  navigation  required  her  to  do,  on  lision  in  this  case,  and  destruction  of  the 
the  presumption  that  the  steamer  would  diverge  schooner  Perrin,  was  caused  wholly  by  the 
from  her  course  so  as  to  leave  a  free  berth  to  negli^rence  and  inattention  to  their  duties  of 
the  schooner,  as  it  was  the  duty  of  the  pilot  of  the  officers  who  navigated  The  Louisiana,  and 
the  steamer  to  do.  The  boats  were  approximat-  that  the  steamboat  sliould  be  condemned  to  pay 
ing  at  the  rate  of  six  hundred  yards  a  minute,  t^®  whole  damage  incurred  by  the  said  collision, 
or  one  hundred  yards  in  ten  seconds.  A  slight  ^^*  ^^  decree  of  the  Circuit  Court,  reversing 
turn  of  the  wheel  of  the  steamboat,  if  given  in  '^  decree  of  the  District  Court,  be  reversed, 

ts:  sit:z^r,''''Z'i^:^^^  rdis^^t^^r^^e'"^^^          ^ 

:;^hintn^o'^^^^^^^^  le^r  f  ^'  T^"^'  ^'J  ^^  ^«  ^  or^HisionttrC^el^^a^^^^^^^ 

within  ten  seconds  or  less  of  a  collision;  and  and  involves  principles  and  rules  of  decision  of 

then  the  order  was  to  starboard  the  helm,  m-  great  interest  in  the  navigation  of  its  waUrs, 

stead  of  porting  it,  in  direct  contravention  of  where  sailing  ves«;els  and  steam  vessels  are  con^ 

the  rules  of  navigation.  tinually  mwtiug  and  passing  each  other  in  the 

The  steamer,  it  is  true,  had  a  right  to  pass  night  as  well  as  in  the  day.     I  think  it  my 

2««i,    i*"  side,  and  it  was  her  duty  to  keep  duty,  therefore,  t6  state  the  principles  of  law 

203  J  clear  and  give  a  wide  berth  to  the  ♦sail-  and  the  evidence  in  the  case,  upon  which  my 

ing  vessel;  hut  having  neglected  this  duty  till  opinion  has  been  formed. 
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The  rules  of  law  applicable  to  a  case  of  this 
description,  as  established  by  this  court,  I  un- 
derstand to  be  the  following: 

1.  The  vessels,  whether  sailing  vessels  or 
steamboats,  must  be  manned  and  in  charge  of  a 
crew  competent  to  navigate  them  on  the  voyage 
in  which  they  respectively  engaged. 

2.  It  is  the' duty  of  each  vessel  to  have  a  look- 
out, acquainted  with  his  duty,  and  faithfully 
discharging  it,  and  stationed  at  that  part  of  the 
vessel  which  will  best  enable  him  to  see  any  im- 
pending danger,  and  promptly  warn  the  helms- 
man of  the  point  from  which  it  is  approaching. 

3.  It  is  the  duty  of  a  sailing  vessel,  when 
meeting  a  steamboat,  to  keep  on  her  course,  un- 
less she  is  prevented  by  the  change  or  direction 
of  the  wind;  and  it  is  the  duty  of  the  steam- 
boat to  keep  out  of  her  way,  passing  on  the 
starboard  or  larboard  side,  as  the  steamboat 
may  prefer. 

4.  Each  vessel  has  a  right  to  act  on  the  pre- 
sumption that  the  other  knows  its  duty,  and 
will  act  accordingly.  But  if  the  steamlwat 
fails  to  shape  her  course  to  avoid  the  sailing 
295*]  vessel,  'in  proper  time  and  at  a  auflS- 
cient  distance,  the  steamboat  is  answerable  for 
the  disaster,  although  the  collision  may,  in  fact, 
have  been  produced  by  an  erroneous  movement 
made  by  the  sailing  vessel  in  the  moment  of 
peril,  and  intended  to  avert  the  impending 
danger. 

5.  The  distance  at  which  a  steamboat  should 
pass  must  in  some  degree  depend  on  the  wind 
and  weather,  and  on  the  light  or  darkness 
of  the  time  and  the  size  of  the  respective  ves- 
sels. And,  in  order  to  excuse  an  erroneous 
movement  on  the  part  of  the  sailing  vessel,  the 
proximity  of  the  steamboat,  her  course  and 
speed,  must  be  such  that  a  mariner  of  ordinary 
firmness,  and  competent  skill  and  knowledge, 
would  deem  it  necessary  to  alter  his  course  to 
enable  his  vessel  to  pass  in  safety.  But,  in  or- 
der to  justify  this,  the  dangerous  proximity 
must  be  produced  altogether  by  the  steamboat. 

These  principles  and  rules  of  navigation  are 
distinctly  laid  down  in  the  cases  of  The  Genesee 
Chief  V.  Fitzhufjh,  12  How.  461,  and  The  N.  Y. 
d  Liverpool  U.  8.  Mail  8t.  Co.  v.  Rumball,  21 
How.  383,  384,  and  have  been  recog^zed  and 
maintained  by  this  court  in  many  other  cases 
of  collision  between  steamboats  and  sailing  ves- 
sels. It  would  be  tedious,  and  is  unnecessary, 
to  enumerate  them,  as  they  all  affirm  the  same 
rules  of  navigation. 

I  have  stated  them  in  separate  propositions, 
because  it  is  of  the  first  importance  that  they 
should  be  clearly  defined  and  understood.  And 
impartial  justice  requires  that  they  should  be 
administered  and  enforced  where  they  apply  to 
the  sailing  vessel,  as  well  as  to  those  propelled 
by  steam.  Indeed,  it  is  impossible  for  the 
steamboat  to  perform  its  duty  of  keeping  out 
of  the  way  at  a  safe  distance,  unless  the  sailing 
vessel  performs  its  duty  by  keeping  steadily  on 
her  course  when  the  wind  will  permit.  And 
those  who  intrust  their  property  in  sailing  ves- 
sels, or  their  cargoes  to  the  care  of  persons  igno- 
rant of  their  duty,  or  incompetent  in  any  other 
respect,  have  no  just  rightto  ask  that  others  who 
have  committed  no  fault  should  be  compelled 
to  share  in  their  loss. 

Keeping  in  view  these  established  laws  of 
navigation,  I  proceed  to  examine  as  briefly  as 
•G4k 


I  can  the  testimony;  and  first  ♦the  con-  [^2M 
duct  and  management  of  the  schooner  Perrin. 
the  sailing  vessel. 

The  collision  took  place  near  the  mouth  of 
the  Rappahannock,  at  about  ten  o'clock  on  the 
night  of  the  28th  of  February,  1858.  It  was  a 
moonlight  night,  and  a  vessel  under  sail,  with- 
out lights,  could  be  seen  at  the  distance  of 
three  or  four  miles. 

The  schooner  was  an  oyster  boat,  of  about 
forty  tons  burden,  and  about  sixty  feet  long, 
and  eighteen  feet  beam.  She  belonged  to  Phila- 
delphia, and  had  obtained  a  cargo  of  oysters  in 
the  Patuxont  river,  and  sailed  from  the  river 
about  two  o'clock  of  the  day  above  mentioned, 
down  the  bay,  for  the  capes  of  the  Chesapeake, 
bound  for  her  home  port.  It  was  a  cold  night, 
the  wind  from  the  northwest,  a  stiff  breeze, 
nearly  fair,  but  coming  rather  from  the  west- 
ern land.  The  sails  of  the  schooner  were  conse- 
quently spread  out  on  her  larboard  side — that 
is,  on  her  eastern  side,  as  she  went  down  the 
bay.  She  moved  at  the  rate  of  six  or  seven 
miles  an  hour.  Her  crew  consisted  of  Charles 
Ogden,  captain,  and  five  other  persons,  including 
the  oystermen  on  board;  and  the  latter,  when 
not  dredging  for  oysters,  assisted  in  navigating 
the  vessel. 

At  half  past  eight  o'clock,  on  the  night  of  the 
disaster,  the  capl^in  and  all  of  the  crew,  except 
the  witnesses,  William  J.  Miles  and  Charles 
Cory,  went  below  to  sleep;  and  from  that  time 
until  the  collision,  no  one  but  these  two  men 
were  on  deck,  or  assisted  in  any  way  to  navi- 
gate the  vessel  and,  therefore,  have  no  knowl- 
edge of  what  led  to  the  disaster. 

In  weighing  the  testimony  given  by  these  two 
witnesses,  it  must  be  borne  in  mina  that  both 
of  them  have  a  direct  interest  in  the  result  of 
the  case,  and  will  share  largely  in  the  dam- 
ages thai  they  may,  by  their  testimony,  recover 
from  the  steamboat.  Cory  says,  that  two  thirds 
of  the  oysters  belonged  to  Miles  and  himself, 
and  Ogden,  the  captain,  after  one  third  and  the 
expenses  were  taken  out.  Each  of  these  wit- 
nesses, therefore,  is  giving  testimony  in  his  own 
cause  to  support  his  own  claim;  and  they  are 
substantially  parties  prosecuting  the  suit,  al- 
though they  appear  only  as  witnesses  in  the 
record.  They  may  be  admissible  from  neces- 
sity. But  it  is  a  departure  and  *excep-  [*297 
tion  to  the  eeneral  rules  of  evidence,  long  and 
well  established  in  courts  of  common  law  and 
equity,  and  goes  always  strongly  to  their 
credit;  and  the  facts  stated  by  such  witnesses, 
as  well  as  their  manner  of  stating  them,  are 
carefully  scrutinized  by  courts  of  justice,  in  con- 
sidering the  case.  The  wisdom  and  custom  of  the 
common-law  rule  will,  I  think  be  apparent  when 
we  examine  the  testimony  of  Cory  and  Miles. 

Cory's  account  of  himself  is  this:  He  has 
been  following  the  water  as  an  oysterman  four 
years  and  a  luilf,  during  the  oyster  season ;  and 
on  such  occasions,  when  he  is  not  dredging  for 
oysters,  it  is  a  part  of  his  duty  to  help  to  nav- 
igate the  vessel  and  to  help  to  look  out,  and  hs 
is  always  in  one  of  the  watches.  But  he  hid 
never  before  been  down  the  bay  below  the 
Patuxent.  He  was  the  lookout  and  the  only 
one,  in  this  part  of  the  voyaee.  He  says  he  saw 
the  steamboat  when  about  three  or  three  and  s 
half  miles  off;  that  he  was  walking  on  the  lar* 
board — ^that  is^  the  leeward  and  eastern  side  of 
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the  vessel,  and  saw  the  steamboat  between  the 
night  head  and  fore  shroud  of  the  schooner;  and 
she  was  to  the  leeward,  larboard  and  eastward ; 
and  that,  immediately  upon  seeing  her,  he  said 
to  Miles,  the  helmsman,  "Hadn't  you  better 
keep  away?" — and,  about  five  minutes  after- 
wards, asked  him  again,  if  he  hadn't  better  keep 
away;  and  receiving  no  answer  to  either  ques- 
tion, he  seems  to  have  supposed  that  he  had 
performed  his  whole  duty  as  a  loookout;  for 
ne  appears  to  have  made  no  further  effort  to 
communicate  with  the  helmsman,  and  to  have 
taken  no  further  concern  in  the  navigation  of 
the  vessel,  before  the  collision  happened. 

It  is  evident  from  this  testimony,  given  by 
the  witness  himself,  that  he  was  utterly  unfit 
for  a  lookout,  and  performed  none  of  his  duties. 
He  was  not  at  the  bow  or  near  the  head  of 
the  vessel,  nor  even  on  the  windward  side, 
where  the  sails  would  not  have  obstructed  his 
view  ahead,  but  was  walking  on  her  larboard 
or  leeward  side,  and  must  have  been  aft  of  the 
foremast,  as  he  first  saw  The  Louisiana  between 
the  night  head  and  the  fore  shroud.  This  was 
no  place  for  a  lookout,  for  the  foresail  and  head 
sails  were  directly  before  him,  and  made  it 
208*]  'impossible  for  him  to  see  the  bearing  or 
distance  of  any  vessel  approaching  directly 
ahead,  or  on  her  larboard  or  eastern  bow.  And 
although  he  swears  that  he  did,  notwithstand- 
ing these  obstacles,  see  her  to  the  leeward  and 
eastward  of  his  vessel,  he  obviously  contradicts 
himself,  when  he.  immediately  after  states  that 
he  twice  advised  the  helmsman  to  alter  his  course 
more  to  the  east;  for  if  he  really  thought  the 
steamboat  bore  to  the  east  of  south,  his  advice 
to  the  helmsman  was  to  put  to  the  schooner  di- 
rectly in  her  way,  instead  of  avoiding  her;  nor 
can  the  slightest  reliance  be  placed  upon  his 
statement  that  the  steamboat  was  to  the  east- 
ward, or  that  the  schooner  was  standing  due 
south  when  he  first  saw  the  steamboat,  or  that 
she  did  not  change  her  course  until  she  luffed  to 
the  west  a  moment  or  two  before  the  collision; 
for  he  had  no  compass  before  him;  had  never 
before  been  in  that  part  of  the  bay,  and  under 
such   circumstances    could    form    no   accurate 

i'udgment  of  the  cardinal  points  of  the  compass, 
t  was  simply  impossible  that  he  could  know 
whether  the  steamboat  bore  some  points  to  the 
east  or  west  of  south,  or  that  his  vessel  was 
heading  due  south,  or  two  or  three  points  to 
t^e  east  or  to  the  west  of  south ;  or  whether  she 
did  not  vary  in  her  course  two  or  three  points 
as  she  was  approaching  the  steamboat  before 
she  chaneed  directly  to  the  west. 

It  would  seem  that  he  placed  himself  on  the 
larboard  side  under  the  lee  of  the  mainsail  to 
shelter  himself  from  the  cold  northwest  wind, 
and  in  that  situation  it  is  literally  impossible 
that  he  could  know  the  precise  course  the 
schooner  steered,  or  the  bearing  of  the  steam- 
boat when  he  first  saw  her,  and  as  he  ap- 
proached her;  and  it  is  equally  impossible  that 
ne  should  have  given  the  advice  he  did  to  the 
helmsman,  if  he  really  thought  the  steamboat 
bore  east  from  the  schooner. 

Ilie  testimony  of  Miles,  the  only  other  mate- 
rial witness  for  the  libel lants,  will  show  that  he 
was  as  unfit  for  a  helmsman  as  Cory  was  for  a 
lookout,  and  that  the  facts  he  states  are  as 
little  to  be  relied  on. 

He  says  he  has  been  following  the  water  aa  an 
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oysterman  thirteen  or  fourteen  years,  and  ac- 
customed to  take  the  helm  for  the  last  four  or 
five  years;  and  it  does  not  appear  that  he 
•was  ever  before  in  that  part  of  the  [*299 
Chesapeake  bay;  he  was  standing  on  the  lar- 
board side  of  the  vessel,  the  same  side  with  the 
sails,  with  his  right  hand  on  the  helm,  and 
from  his  position  could  see  nothing  ahead  with- 
out going  upon  one  knee,  and  looking  under  the 
boom;  and  when  Cory  told  him  there  was  a 
light  ahead,  he  looked  under  the  boom,  and  saw 
the  Louisiana  about  one  half  or  three  quarters 
of  a  point  to  the  eastward  of  the  schooner. 

Now,  when  he  sow  the  steamer  approaching, 
it  was  his  duty,  according  to  the  repeated  de- 
cisions of  this  court,  to  stand  by  his  helm,  with 
his  eye  on  the  compass,  and  keep  the  vessel 
steadily  in  her  course.,  and  rely  on  the  lookout 
for  information  a-s  to  the  approach  and  bearing 
of  the  steamboat;  his  own  course  at  the  time, 
he  says,  was  due  south. 

But  instead  of  doing  this,  he  immediately 
took  upon  himself  the  additional  duty  of  look- 
out, under  circumstances  that  made  it  impos- 
sible he  could  perform  either.  He  was  on  his 
knee  from  a  half  to  three  quarters  of  an  hour 
before  the  collision  took  place,  watching  the 
steamboat  under  the  boom  of  his  vessel.  He 
says,  indeed^  that  he  did  not  watch  her  all  the 
time,  but  watched  his  course;  yet  he  tells  us 
the  boom  was  only  three  or  three  and  one  half 
feet  from  the  dec4c  and,  therefore,  in  order  to 
look  under  it,  he  was  obliged  not  only  u>  go 
on  his  knee,  but  to  bring  his  head  down  to 
within  two  or  three  feet  of  the  deck;  «ind  in 
that  posture,  while  watching  the  steamboat,  it 
was  absolutely  impossible  for  him  to  know  the 
exact  course  he  was  then  steering,  or  form  a 
correct  judgment  of  the  distance  or  bearing  of 
the  steamboat,  for  the  compass  was  hid  from 
him  by  the  sides  of  the  binnacle  in  which  it 
stood,  and  his  view  ahead,  and  on  the  eastern 
bow  of  his  vessel,  obstructed  by  the  foresail  and 
head  sails,  which  were  spread  out  on  the  same 
side.  And  when  he  speaks  of  bearings  and  dis- 
tances, he  speaks,  necessarily,  not  by  the  com- 
pass, but  from  vague  conjectures,  and  states 
facts  of  which  he  could  have  no  certain  knowl- 
ed^,  and  was  not  in  a  situation  to  form  an 
opinion  upon  which  any  reliance  could  be 
placed.  He  admits  that  where  he  stood,  with 
the  compass  before  him,  he  could  not 
*see  the  Louisiana,  and  consequently  [*300 
could  not  see  how  she  bore  by  the  compass. 

Again;  he  says  Cory  was  looking  out  at  the 
time  of  the  collision,  and  was  a  competent  look- 
out; vet  his  own  testimony  shows  that  he  did 
not  tnink  so,  nor  placed  the  slightest  confi- 
dence in  him;  for  as  soon  as  Cory  reported  the 
steamboat  in  sight,  he  took  upon  himself  the 
duty  of  lookout,  as  well  as  helmsman,  al- 
though he  was  at  the  stem  of  the  vessel,  and 
could  see  nothing  ahead  except  under  the 
boom.  And  from  the  time  the  Ix)uisiana  came 
in  sight,  he  was  so  absorbed  in  these  double 
duties,  or  confused  and  bewildered  by  the  ap- 
pearance of  the  steamboat,  that  he  does  not 
appear  to  have  remembered  there  was  such  a 
person  as  Cory  on  deck;  he  asked  no  informa- 
tion from  him,  and  did  not  even  hear  him  when 
he  twice  advised  him  to  keep  his  vessel  off;  yet 
Cory  was  standing  within  a  few  feet  of  hun, 
with  nothing  but  the  main  sail  between  them. 
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and  he  had  heard  readily  and  distinctly  when 
he  reported  to  him  that  the  steamboat  waa  in 
aight. 

He  says  he  kept  his  course  due  south.  I 
have  already  said  he  could  not  know  the  fact, 
as  a  largo  portion  of  his  time  was  passed  in 
watching  the  steamboat,  with  his  heaa  in  a  po- 
sition wnich  made  it  impossible  for  him  to  see 
his  compass.  And  with  his  right  hand  on  the 
helm,  and  stooping  low  on  the  larboard  side  to 
see  under  the  boom,  his  right  arm  would  nat- 
urally and  necessarily  follow  the  movement 
of  his  body  to  the  larboard,  and  draw  the  tiller 
with  it,  and  cause  the  vessel  from  time  to  time, 
with  such  a  strong  wind  pressing  on  her  main- 
sail, to  head  towards  the  west,  and  edge  nearer 
and  nearer  to  the  due  north  line  in  which  the 
Louisiana  was  moving,  and  thus,  by  his  own 
incapacity  and  fault,  produce  the  proximity 
wliich  so  much  alarmed  him,  and  induced  him 
suddenly  to  change  his  course  to  the  west.  It 
is  true,  the  lookout  on  board  the  Louisiana  says 
»he  appeared  to  be  standing  south,  and  that  he 
did  not  observe  any  change  until  she  suddenly 
luffed  to  the  west.  But  Captain  Russell  states, 
and  every  seaman  knows,  that  you  cannot,  in  the 
night,  determine  the  precise  course  which  an 
approaching  vessel  ahead  is  steering;  and  com- 
ing, as  this  schooner  did,  with  a  free  wind,  she 
301*]  might  *frequently  vary  from  her  gen- 
eral course,  from  time  to  time,  one  or  two 
points,  for  two  or  three  minutes,  and  the  most 
vigilant  lookout  on  the  steamboat  fail  to  dis- 
cover it  or  observe  it ;  yet,  at  the  speed  at  which 
ahe  was  going,  she  would,  by  the  slightest  move- 
ment of  the  nelm  to  the  larboard,  or  the  least 
relaxation  of  the  hold  of  the  helmsman,  head 
more  to  the  west,  and  approach  nearer  to  the 
line  of  the  steamboat,  and  increase  the  danger 
of  a  collision. 

Indeed,  Miles  admits  that  his  vessel  did  vary 
a  little,  but  not  enough,  he  says,  to  take  her 
from  her  course;  he  does  not,  however,  tell  us 
how  much  she  varied^  nor  what  variance  he 
thinks  necessary  to  take  her  from  her  course, 
nor  how  long  it  continued,  nor  in  what  direc- 
tion. It  is  obvious,  from  what  he  says  of  his 
own  position  and  movements,  that  every  vari- 
ation from  her  general  course  must  have  been 
towards  the  west. 

I  do  not  think  it  necessary  to  comment 
further  on  the  evidence  given  by  these  two 
witnesses.  Testifying  in  the  manner  I  have 
stated,  and  under  the  influence  of  a  direct  pe- 
cuniary interest  in  tlie  result,  I  cannot  think 
their  statements  would  be  entitled  to  any 
weight  against  the  steamboat,  even  if  uncontra- 
dicted by  other  testimony;  but  in  all  of  its  es- 
sential parts  it  is  contradicted  by  disinterested 
witnesses  who  were  on  board  of  the  Louisiana, 
and  I  proceed  briefly  to  state  the  testimony  of 
Captain  Russell,  and  Ward,  the  second  mate, 
who  are  the  only  two  material  witnesses  on  be- 
half of  the  steamboat.  The  disaster  happened 
in  the  captain's  watch,  during  which  the  second 
mate,  Ward,  was  the  lookout,  and  cliarged  with 
the  running  of  the  vessel;  the  wheelsman  wos 
a  colored  man,  and  could  not,  therefore,  be  ex- 
amined as  a  witness;  but  it  is  abundantly 
proved  that  he  was  an  experienced  wheelsman., 
and  accustomed  to  perform  that  duty  on  steam 
boats,  and  was  fully  competent  and  trustworthy. 

Captain  Russell  and  the  mate  have  for  many 
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years  been  engaged  in  the  navigation  of  steam- 
boats up  and  down  the  bay,  at  all  seasons  of 
the  year;  are  both  pilots  of  long  experience, 
and  well  acquainted  with  the  dangers  to  be  ap- 
prehended, and  are  accustomed  to  meet  and 
pass  vessels  at  all  hours  of  the  night 
*and  of  the  day.  Neither  of  them  have  [*302 
any  pecuniary  interest  in  the  result  of  this  con- 
troversy, and  they  arc  both  men  of  undoubted 
character  for  intelligence  and  veracity. 

It  has  indeed  been  said,  that  the  answer  of 
Captain  Russell  to  the  libel,  and  his  testimony 
as  a  witness,  contradict  one  another,  and  that, 
on  that  account,  credit  ought  not  to  be  given 
to  his  testimony;  but  I  can  see  no  discrepancy 
between  them.  In  his  answer,  he  speaks  in  gen- 
eral terms  of  the  disaster  and  the  causes  which 
led  to  it,  and  that  is  all  that  was  proper  or 
usual  to  state  in  an  answer.  When  examined 
as  a  witness,  lie  enters  more  minutely  into  the 
circumstances,  and  mentions  his  momentary 
absence  from  the  deck  just  before  The  Perrin 
changed  her  course  to  the  west,  but  there  is  no 
contradiction  or  discrepancy  in  this;  and  it  is 
hardly  just  to  a  witness  to  select  a  detached 
sentence  from  the  answer,  and  another  from 
the  testimony,  to  show  an  apparent  contradic- 
tion, when  the  two  papers,  read  throughout, 
are  perfectly  consistent  with  each  other,  and 
substantially  the  same;  and  in  both  his  answer 
and  his  deposition  as  a  witness  he  supports  and 
confirms  tne  testimony  of  Ward,  the  lookout, 
in  every  fact  material  to  the  decision  of  the 
case.  Ward  says  he  was  stationed  in  the  wheel- 
house,  or  pilot  house,  as  the  place  is  indiffer- 
ently callea ;  the  house  is  about  sixty  feet  from 
the  bow,  upon  the  upper  deck,  and  elevated 
about  twenty-five  feet;  ne  stood  by  the  side  of 
the  wheelsman  on  the  larboard  side  of  the 
house,  and  the  wheelsman  on  the  starboard, 
about  four  feet  from  him;  and  the  compass 
was  in  the  wheel-house,  in  front  of  the  wheels- 
man. 

It  has  been  argued  that  the  lookout  ought  to 
have  been  at  the  bow,  and  some  passages  m  the 
opinions  of  thin  court  in  former  cases  are  relied 
on  to  support  this  objection.  But  the  language 
used  by  the  court  must  always  be  construed 
with  reference  to  the  facts  in  the  particular 
case  of  which  they  .ire  speaking,  and  the  char- 
acter and  description  of  the  vessel.  What  is 
the  most  suitable  place  for  a  lookout  is  obvi- 
ously a  question  of  fact,  depending  upon  the 
construction  and  rig  of  the  vessel,  the  naviga- 
tion in  which  she  is  engaged,  the  climate  and 
weather  to  which  she  is  exposed,  and  the  haz- 
ards she  is  *likely  to  encounter,  and  [*303 
must,  like  every  other  question  of  fact,  be  de- 
termined by  the  court  upon  the  testimony  of 
witnesses — that  is.  upon  the  testimony  of  nau- 
tical men  of  experience  and  judgment.  It  can- 
not, in  the  nature  of  things,  be  judicially  known 
to  the  court  as  a  matter  of  law.  All  that  the 
law  prescribes  is  the  rule  that  the  lookout  shall 
be  stationed  in  that  part  of  the  vessel  where 
he  can  most  conveniently  and  effectually  ^t- 
charge  the  duty  with  which  he  is  charged.  And 
21 11  of  the  experienced  pilots  who  have  been  ex- 
amined as  witnesses  in  this  case,  accustomed  to 
the  navigation  of  the  bay,  well  acquainted  with 
the  form  and  construction  of  the  Louisiant, 
unite  in  testifying  that  the  place  where  Ward 
was  stationed  was  the  best  and  most  suitable; 
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and  they  point  out  the  serious  disadvantages 
that  mis^ht  arise  from  stationing  him  at  the 
bow.  There  can  hardly  be  a  rule  of  law  which 
requires  a  steamboat  to  station  a  lookout  in  a 
place  where  he  cannot  elTcctually  perform  his 
^uty.  In  a  vessel  propelled  by  sails^  he  is  uni- 
formly stationed  at  the  bow,  because,  in  any 
other  part  of  the  vessel,  his  view  ahead  would 
be  obstructed  by  tlie  head  sails  and  rigging. 
But  this  reason  does  not  apply  to  steamboats 
constructed  like  the  Louisiana. 

Taking  it,  therefore,  as  fully  established  by 
proof,  that  Ward,  the  lookout,  wias  competent, 
and  stationed  in  the  proper  place,  I  proceed  to 
state  his  testimony,  which  is  as  follows: 

lie  saw  the  schooner  when  about  three  or 
four  miles  off.  The  steamboat  was  heading  a 
<Iue  north  course,  and  the  schooner  appeared  to 
be  heading  south,  and  bore  by  the  compass 
north  half  east  on  the  starboard  (eastern)  side 
of  the  steamboat.  When  the  two  vessels  ap- 
proached within  the  distance  of  three  or  four 
hundred  yards,  the  schooner  bore  north  one 
point  east  on  the  starboard  side  of  The  Louisi- 
ana; and  when  within  about  one  hundred  and 
fifty  yards  of  the  schooner,  in  order  to  give  a 
wider  space  in  passing,  he  headed  the  steam- 
boat north  by  west,  which  left  the  schooner 
liisaring  two  points  east  on  her  starboard  bow. 
He  had  just  steadied  his  boat  in  this  course 
"when  he  discovered  that  the  schooner  altered 
her  course,  and  was  heading  west  across  the  bay, 
and  continued  to  hold  that  course  until  the  col- 
304*]  lision  took  place.  The  moment  he  *dis- 
oovorrd  that  the  schooner  had  changed  her 
course,  he  gave  the  signal  to  stop  and  back, 
which  was  instantly  obeyed.  But  the  vessels 
cunic  together  before  the  headway  of  the  steam- 
boat was  entirely  stopped. 

The  testimony  of  this  witness,  supported  as 
it  is  by  that  of  Captain  Russell,  can  hardly  be 
impeached  by  »ueh  testimony  as  that  which  has 
been  given  by  such  witnesses  as  Cory  and  Miles. 

And  I  regard  this  as  the  true  history  of  the 
disaster,  and  of  the  movements  of  the  vessels 
by  which  it  was  produced. 

The  facts  established  by  this  proof,  that  the 
schooner  bore  north  half  east  when  first  seen  at 
the  distance  of  three  or  four  miles,  and  north 
one  point  ceast  when  at  the  distance  of  about 
three  hundred  yards,  show  that,  from  the  causes 
i  have  before  mentioned,  she  had  not  main- 
tained her  course  due  south  during  that  time, 
but  had  been  luffing  and  edging  to  the  west,  so 
as  to  bring  her  nearer  and  nearer  to  the  due 
north  line  in  which  the  steamboat  was  steering; 
for,  if  they  had  approached  each  other  in  paral- 
lel lines,  the  schooner  would  have  borne  more 
and  more  to  the  east,  and  would  have  been  di- 
rectly east  when  they  passed,  and  would,  there- 
fore, when  within  three  hundred  yards,  have 
borne  more  than  one  point  to  the  east  of  north. 
But  even  then,  if  she  had  continued  to  hold  her 
course  due  south,  and  the  steamboat  had  con- 
tinued hers  due  north,  they  would  have  passed 
in  safety,  but  nearer,  indeed,  than  a  steam  ves- 
nel  of  the  size  of  the  Louisiana  ought  to  pass 
no  small  a  vessel  as  the  oyster  boat.  But  when 
the  steamboat  changed  her  course  one  degree 
more  to  the  west,  it  is  evident  that  they  would 
have  passed  each  other,  not  only  in  safety,  but 
at  a  convenient  and  sufficient  distance;  for,  it 
will  be  obserYed,  that^  for  the  distance  of  one 
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hundred  and  fifty  yards  at  which  the  steamboat 
changed  her  course,  she  was  proceeding  slowly, 
backing  with  all  the  force  of  her  machinery, 
and  with  so  much  effect  that  her  headway  was 
nearly  stopped  when  they  came  in  contact.  This 
is  proved  by  the  character  of  the  injury  infiict- 
ed.  It  is  true  that  the  side  of  the  schooner  was 
broken  in,  and  an  opening  made,  through  which 
the  water  rushed  in,  and  filled  and  sunk  her  in 
a  few  minutes.  The  witnesses  for  the  libellants, 
*who  examined  the  schooner  at  Norfolk  L*305 
after  she  had  been  raised  and  carried  into  port, 
say  that  the  blow  'Uiad  hit  the  main  beam 
across  the  break  of  the  quarter,  and  split  it — 
knocked  the  knees  out  from  each  side  of  it,  and 
cut  her  down  to  light  water  mark."  But  it  did 
not  even  upset  her.  Cory,  indeed,  says  that  her 
stern  was  driven  under  the  water.  But  Miles, 
who  was  at  the  stern,  does  not  support  him. 
On  the  contrary,  he  says  tne  blow  threw  him 
to  the  windward  (that  is,  to  the  opposite  side), 
and  that  he  went  up  the  rigging  of  his  vessel 
until  he  got  on  the  bow  of  the  steamboat.  He 
does  not  intimate  that  he  was  in  danger  of  be- 
ing washed  overboard  or  plunged  into  the  water. 
Now,  with  the  immense  weight  and  size  of  The 
Louisiana,  coming  stem  on,  against  the  broad- 
side of  the  comparatively  slender  and  frail  tim- 
bers and  planks  of  this  little  oyster  boat,  if  the 
headway  of  the  steamboat  had  not  been  very 
nearly  stopped  before  she  struck  the  schooner, 
the  injury  inflicted  must  have  been  much  great- 
er than  that  described  by  the  witnesses.  If  she 
had  been  moving  at  even  one  third  of  her  ordi- 
nary speed,  she  would  unquestionably  have 
buried  this  little  boat  in  the  water,  ard  passed 
over  her.  These  facts,  of  themselves,  show  that 
her  rate  of  speed  for  these  one  hundred  and  fifty 
yards,  taking  it  all  together,  could  not  have 
averaged,  at  the  outside,  more  than  four  or  five 
miles  an  hour. 

Now,  the  schooner  changed  her  course  to  di- 
rectly west  almost  simultaneously  with  the  re- 
versal of  the  engine  of  the  steamboat,  approach- 
ing her  line  of  movement  nearly  at  a  right 
angle,  and  was  moving  from  east  directly  west 
during  the  time  the  steamboat  was  passing  over 
this  one  hundred  and  fifty  yards.  She  was 
moving,  also,  with  equal  or  greater  speed,  for 
all  of  the  witnesses  agree  that  she  was  sailing 
at  the  rate  of  six  or  seven  miles  an  hour;  and 
when  she  changed  her  course  to  west,  she  was  in 
full  headway,  with  all  sails  set,  and  must  haye 
maintained,  during  that  time,  at  least  very 
nearly  the  speed  at  which  she  had  before  been 
sailing;  and  this  being  the  case,  she  must,  in 
order  to  bring  the  vessels  into  contact,  have 
passed  nearly  the  same  distance  to  the  west 
which  the  steamboat,  while  backing,  had  passed 
to  the  north — that  is,  one  hundred  ana  fifty 
yards;  and  consequently,  if  she  had  held  on  her 
course,  would  *have  passed  at  that  dis-  [*306 
tance,  or  nearly  so,  to  the  eastward  of  the 
steamboat. 

It  has,  indeed,  been  said  that  the  collision 
was  immediate  after  the  change  of  course  by  the 
schooner,  and  the  backing  of  the  steamboat; 
and  calculations  have  been  presented  to  show 
that  it  must  have  been  so,  oecause,  from  the 
combined  speed  of  the  two  vessels,  taken  to- 
gether, the  one  hundred  and  fifty  yards  would 
be  passed  over  in  a  few  seconds.  But  this  argu- 
ment has  no  foundation  in  the  evidence;  for  the 
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steamer  waa  not  proceeding  at  her  ordinary 
speed,  but  backing  all  the  way,  and  bad  nearly 
stopped  when  she  came  in  contact  with  the 
schooner.  And  the  latter  vessel  was  not  meet- 
ing her  from  an  opposite  direction,  but  standing 
directly  across  her  path,  leaving  the  steamboat 
to  pass  over  these  one  hundred  and  fifty  yards, 
and  at  tho  reduced  rate  of  speed  of  which  1  have 
spoken.  hc»fore  the  vessels  could  come  together. 

In  reference  to  this  part  of  the  evidence,  it 
is,  perhaps,  hardly  necessary  to  notice  the  evi- 
dence of  Miles,  who  says  they  were  within  thirty 
yards  of  the  steamboat  when  he  changed  his 
course  to  the  west.  Xo  one,  I  presume,  will 
think  that  his  testimony  in  this  respect  is  en- 
titled to  any  weight,  when  in  conllict  with  the 
testimony  of  Captain  Russell  and  the  mate, 
\N*ard,  who  were  both  in  a  position  to  see  per- 
fectly what  was  before  them,  and  accustomed, 
by  long  experience,  to  measure  distances  on  the 
water  by  the  eye,  while  Miles  was  looking  un- 
der the  boom  of  his  mainsail  with  his  head  near 
the  deck,  and  his  vision  obstructed  by  the  sails 
and  rigging  of  his  own  vessel.  He  was  in  no 
position  to  form  a  correct  judgment  of  distances 
any  more  than  of  bearings;  and  even  Cory  con- 
iratlicts  him,  and  says  that  *'we  did  not  change 
our  eours<>  until  we  were  within  one  hundred 
and  tiftv  vards,  if.  indeed,  we  were  more  than 
ono  hundred  yards  from  the  Louisiana."  He,  in 
efre<'t.  corroborates  the  testimony  of  Captain 
Kussi'll  and  Ward. 

It  has  been  said,  also,  that  the  steamboat 
ouglit  to  have  slowed  her  speed  before  she  ap- 
proaciied  so  near  as  one  hundred  and  fifty  yards 
to  the  sailing  vessel.  But  this  argument  loses 
sight  of  the  fact  that,  until  the  schooner 
changed  her  course  to  the  west,  those  on  board 
of  the  steamboat  had  no  reason  to  suppose  that 
307*]  'there  was  the  slightest  danger  of  col- 
lision, or  any  reason  for  slackening  her  ordi- 
nary speed.  They  had  a  right  to  presume,  and, 
indeed,  were  bound  to  presume,  that  the  schoon- 
er would  steadily  hold  on  the  course  she  was 
steering,  and  the  steamboat  had  shaped  its 
course  to  keep  out  of  her  way,  and  pass  her  at 
a  safe  and  convenient  distance.  And  the  mo- 
ment they  discovered  that  the  schooner  had 
changed  her  course,  and  was  heading  in  a  di- 
rection that  might  produce  collision,  she  in- 
stantly stopped  and  backed,  and  took  every 
measure  in  her  power  to  avert  the  danger.  But 
until  the  change  of  course  by  the  schooner, 
there  could  be  no  reason  and  no  obligation  what- 
ever to  slacken  her  speed ;  for  it  can  hardly  be 
supposed  that  a  steamboat  is  bound  to  stop  or 
slacken  her  speed  whenever  she  sees  a  sailing 
vessel  coming  in  an  opposite  direction,  and  wait 
to  sec  whether  she  will  conform  to  the  rule  laid 
down  by  this  court,  and  hold  her  course,  or  sud- 
denly change  it  to  cross  the  line  in  which  the 
steamboat  is  moving.  Such  a  rule  would  make 
steamboat  navigation  of  verj*^  little  value  on  the' 
Chesapeake.  But  unless  such  is  to  be  the  rule,  j 
I  can  see  no  ground  for  imputing  it  as  a  fault 
to  the  steamboat  that  she  did  not  slacken  her 
speed  until  she  came  within  one  hundred  and 
fifty  yards,  when  it  is  admitted  that  the  schoon- 
er did  not  change  her  course  to  the  west  until 
she  had  come  within  that  distance  of  the  steam - 
l)oat. 

As  relates  to  the  general  rate  of  speed  of  the 
^tonmboaty  no  one  acquainted  with  the  naviga- 
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tion  of  the  Chesapeake  has  ever  suggested  or 
supposed  that  it  was  dangerous  to  life  or  prop 
erty  on  that  wide  bay;  and  there  is  no  evidence 
from  which  such  an  inference  can  be  drawn.  Tho 
fact  that  the  Louisiana  carried  the  mail,  anil 
was  obliged  to  proceed  at  the  rate  of  fourteen 
or  fifteen  miles  an  hour,  in  order  to  fulfil  hei 
contract,  certainly  gave  her  no  rights  or  privi- 
leges beyond  those  of  any  other  steam  vessel, 
nor  exempted  her  in  any  degree  from  the  care, 
caution  and  watchfulness  in  speed,  as  well  as  in 
everything  else,  required  of  others.  The  fact 
that  a  contract  was  made  is  perhaps  some  evi- 
dence that  the  public  authorities  of  the  Unite<l 
States,  having  all  the  means  of  information 
within  their  reach,  were  satished  that  the  rate 
*of  speed  re<]uired  was  not  dangerous  to  [*308 
the  life  or  property  of  our  citizens  who  are  ac- 
customed to  navigate  the  bay. 

it  is  unnecessary  to  remark  upon  the  testi- 
mony given  by  the  captain  of  the  Keyser,  which 
Siiiled  from  the  Patuxent  in  company  with  the 
Perrin.  He  was,  he  says,  three  quarters  of  a 
mile  oflT,  and  could  in  the  night,  even  by  moon- 
light, have  no  certain  and  accurate  knowledge 
of  the  bearing  of  the  colliding  objects  towards 
each  other  as  they  approached,  or  the  particu- 
lar incidents  of  th#»  collision ;  the  more  especial- 
ly as  both  vessels  were  ahead  of  him,  and  to  lee- 
ward and  hidden  from  him  by  his  own  sails  as 
he  stood  at  his  helm.  He  says,  too,  that  before 
the  collision  he  paid  very  little  attention,  and 
what  he  did  see  was  by  looking  under  his  boom. 

Neither  do  I  attach  any  importance  to  con 
versations  and  st'it^ments  made  on  board  the 
Louisiana  after  the  collision.  Declarations 
made  in  conversation  are  apt  to  be  loose  and 
unguarded — are  often  misunderstood,  and,  in 
my  judgment,  entitled  to  very  little  weight  in 
any  case,  and  least  of  ail  in  a  case  like  this. 
where  the  minds  of  all  had  been  excited  and 
agitated  by  the  scene  through  which  they  had 
so  recently  passed. 

There  is  no  other  evidence  in  the  record 
which  appears  to  be  material  to  the  points  I  am 
discussing,  and  I  forbear,  therefore,  to  refer  to 
it.  This  opinion  already  occupies  more  space 
than  I  anticipated.  But,  as  the  full  statement 
of  the  testimony  cannot  be  given  in  the  report 
of  the  case.  I  have  found  myself  unable  to  pre- 
sent the  facts  truly  and  fairly,  as  I  tinderstand 
them,  in  fewer  words. 

I  fully  agree  w  ith  the  court,  that  the  strictest 
supervision  should  be  held  over  steamboats. 
But  it  is  impossible  for  them  to  perform  the 
duty  of  keeping  out  of  the  way,  unless  the  sail- 
ing vessel  is  held  to  the  correlative  duty  of 
keeping  her  course.  Even-handed  justice  re- 
quires that  the  law  of  navigation  should  be  as 
obligatory  upon  the  sailing  vessel  as  it  is  upon 
the  steamboat.  This  is  a  question  of  property, 
and  the  rights  of  the  parties  are  to  be  ascer 
tained  and  determined  by  the  rules  of  law.  An«l 
where  the  evidence  shows,  as  I  think  it  doe*, 
that  the  Louisiana  performed  her  duty,  and 
took  'proper  measures  to  keep  out  of  the  1*809 
wav,  and  her  efforts  were  counteracted  and  de 
feated  by  the  sailing  vessel,  and  a  collision 
forced  upon  the  steamboat  by  the  incapacit} 
and  misconduct  of  those  in  charge  of  the  Perrin. 
r  cannot  think  that  the  steamboat  should  he 
charged  with  any  part  of  the  damage  whidi  the 
sailing  vessel  brought  upon  itself.    Those  vho 
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intrust  their  property  on  the  water  to  incom- 
p<>tent  hands  have  no  just  right  to  complain  of 
disasters,  and  claim  indemnity  for  lo86es  aris- 
ing altogether  from  the  incapacity  and  unfit- 
nese  of  those  to  whom  they  have  confided  it,  and 
still  less  have  Cory  and  Miles,  whose  incapacity 
and  misconduct  were  the  sole  cause  of  disaftter. 
.\nd  entertaining  this  view  of  the  controversy 
I  disbcnt  from  the  judgment  of  the  court. 


THE  UNITED  STATES,  Appt,, 

JAMES  R.  BOLTON. 

(See  S.  C.  21  How.  341-353.) 

Mexican  land  claim — proof  of  records  necessary, 
to  admit  copy  of  same—conditions  not  ful- 
filled and  no  possession — when  claim  invalid. 

In  a  Mexican  claim,  where  It  appears  the  claim 
was  not  preiiented  to  the  departmental  assembly, 
and  not  the  slightest  evidence  exists  in  the  archives 
of  any  petition,  order,  or  the  record  of  a  grant,  held, 
that  claimant  was  bound  to  prove  that  records 
showing  a  compliance  with  the  laws  of  colonlsati(m 
did  exist  when  the  copy  he  produces  was  given, 
before  he   could  prove  their  loss  and  their  contents. 

The  regulations  of  1828  directs  that  a  proper  rec- 
ord shall  be  kept  of  all  the  petitions  presented  and 
grants  made,  with  maps  of  the  lands  granted ;  this 
record  is  the  evidence  of  a  gi-ant. 

When  the  government  institutes  inquiries  in  ref- 
erence to  the  subject,  it  is  entitled  to  require  the 
production  of  that  official  record. 

The  record  evidence  which  is  required  to  support 
a  claim  is  considered  In  the  case  of  Cambuston,  61 
U.  8.  59,  and  more  at  large  at  this  term  in  the  case 
of  Fuentes  v.  linited  States. 

Where  the  claim  was  first  made  known  to  the 
public  In  1850,  and  there  is  no  proof  to  show  that 
any  of  the  conditions  of  the  grant  have  been  ful- 
filled, and  there  was  no  judicial  power  sought  or 
obtained,  and  no  claim  made  for  the  land  as  the 
grantee  thereof,  to  give  the  community  at  large 
any  Information  concerning  it;  held,  that  the  va- 
lidity of  the  grant  has  not  been  sustained. 

Argued  Apr.  5,  1860.    Decided  May  4,  1860. 

APPEAL  from  the  United  States  District 
Court  for  the  Northern  District  of  Califor- 
nia. 

This  case  arose  upon  a  petition  filed  before 
the  board  of  land  commissioners  in  California. 
by  the  appellee,  for  the  confirmation  to  him  of 
a  claim  to  a  certain  tract  of  land. 

The  board  of  land  commissioners  entered  a 
decree  confirming  the  claim.  The  district  court 
of  the  United  States  for  the  northern  district 
of  California  having  affirmed  this  decree,  the 
United  States  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  S.  Black,  Atty.  Oen,,  and  Vl.  B. 
Reed,  for  appellants: 

Points  on  the  part  of  the  United  States: 

I.  That  on  the  facts  disclosed  in  this  record 
the  pretended  grant  of  February  10,  1846,  and 
the  order  for  tne  delivery  of  the  temporalities 
of  the  mission  Dolores  to'  the  priest  Santillarn, 
dated  January  15,  1846^  are  fraudulent. 

II.  That  if  the  grant  be  a  genuine  paper,  it 
is  utterly  invalid  as  conferring  any  right  on  the 
grantee,  because: 

1.  It  is  antedated. 

2.  If  not  antedated,  it  never  was  delivered. 

III.  If  genuine,  not  antedated  and  delivered, 
it  was  not  made  in  conformity  with  the  coloni- 
zation act  of  1824,  and  the  order  of  1828,  as 
held  to  be  essential  in  the  cases  of  The  V.  8.  ▼. 
23  How. 


Cambuston,  61  U.  S.  (20  How.)  69;  U.  8.  T. 
Sutter,  62  U.  S.  (21  How.)  119;  U.  8.  v.  Rose, 
04  U.  S.   (23  How.)  202. 

IV.  It  is  invalid  under  any  assumed  powers 
of  the  deuartniental  assembly,  either  tne  de- 
partmental act  of  28th  May,  1845,  or  Pico's 
proclamation  of  October,  as  a  secret  and  pri- 
vate sale  to  Santillan,  never  submitted  to  the 
as?»ombly. 

V.  Aside  from  any  power  attributed  to  the 
departmental  assembly  it  was  invalid  as  made 
by  Pin  Pico  before  the  15th  of  April,  1846,  when 
he  was  sworn  as  governor,  under  the  authority 
of  the  Federal  government. 

VI.  It  is  invalid  as  a  grant  to  one  who  claims 
to  have  been  administrator  of  the  lands  in  ques- 
tion. 

Sec  Figueroa's  Regulations  of  1834;  Febrero 
Mej.  Econo.  tom.  II.  p.  233,  tit.  40,  cap.  2,  S 
5;  Civil  Code  of  La.  arU.  2965,  2960;  Poth. 
Mandat.  Nos.  148,  149,  166,  and  note  on  art. 
450;  Poth.  Oblig.  No.  513;  Toullier,  t.  10,  p. 
482;  Ihid.  13,  p.  300. 

On  the  general  principle  of  the  invalidilhr  of 
a  purchase  by  a  trustee  or  person  in  official 
relation,  the  following  authorities,  elementary 
and  adjudicated,  are  referred  to: 

1  Sto.  Fai.  218,  221,  308,  328;  Wormley  v. 
Wormleij.  8  Wheat.  421;  Sto.  Ag.  210,  215; 
Davoue  v.  Favniuff,  4  Johns.  Ch.  199;  Michoud 
V.  Oirod,  4  How.  .503. 

VII.  The  conditions  of  the  grant,  as  well 
those  prescribed  by  the  colonization  act,  as 
those  specified  in  the  grant  itself,  never  were 
complied  with,  and  no  equity  requiring  its  con- 
firmation is  raised  against  the  United  States, 
especially  as  both  the  grant  ilaeU  and  the  colon- 
ization act  require  a  process  of  judicial  posses- 
sion and  definition  of  limits. 

VI II.  The  claimant  is  estopped  from  setting 
up  a  secret  grant  thus  obtaineil,  the  acts  and  si- 
lence of  Santillan  from  1840  to  1855,  operating 
as  a  virtual  abandonment  of  all  his  rights. 
This  is  well  established  by  the  general  doctrine 
of  equitable  estoppels. 

See  Pickard  v.  Bears,  6  Ad.  k  E.  474;  1  Story, 
Eq.  384,  204,  220,  695,  769,  770;  Gregg  v.  Wells, 
10  A.  &  E.  90;  Engle  v.  Burns,  5  (Sail.  (Va.) 
463;  Ihhotison  v.  Rhodes,  2  Vem.  554;  Nichol 
son  V.  Hooper,  4  Myl.  &  C.  179;  9  Mod.  35;  12 
Wend.  57;  11  N.  H.  201;  4  Barr.  194;  9  Mod. 
37;  1  T.  R,  762;  2  Brown  C.  C.  650;  1  Wood.  &• 
M.  417;  16  Me.  146;  2  Cow.  246;  11  N.  H.  201; 
1  Johns.  Ch.  354;  7  Watts,  400;  2  Johns.  573; 
12  B.  Mon.  255;  23  Me.  131;  17  Vt.  403. 

Where  a  party  stood  by  and  saw  improve- 
ment made  on  land  by  persons  claiming  title 
and  believing  themselves  owners  in  fee,  and  in- 
terposed no  pretension  of  title,  it  was  held  that 
he  was  thereby  estopped  from  making  any  claim 
upon  the  land. 

5  Johns.  Ch.  184;  16  Barb.  618;  24  Miss.  62; 
18  Barb.  435;  9  Ga.  23;  see,  also,  4  Watts  A  S. 
323;  5  Watts  &  S.  285;  1  Pa.  309;  4  Pa.  353; 
3  Rawle.  437;  2  Pa.  372;  3  Pa.  136;  1  WatU, 
152;  6  WatU,  126;  4  Serg.  &  R.  174;  2  Harris, 
59;  2  Pa.  313;  3  Pa.  187;  4  Pa.  177;  7  Watts, 
382. 

Messrs.  B.  J.  Walker,  J.  Mason  Camp* 
bell,  St.  Georse  T.  Campbell,  and  Jobm  "W, 
Dwinelle,  for  appellee: 

1.  The  evidence  as  to  the  proof  of  the  grant 
is  abundant  and  conclusive. 

669 


341-353 


Supreme  Court  of  tue  United  States. 


Deo.  Term, 


II.  Ab  to  the  official  character  of  the  person 
inakiniir  the  grant. 

By  the  act  of  the  Mexican  Congress  of  6th 
May,  1822,  the  *' primer  vocaV  of  the  depart- 
mental assembly,  being  made  governor  ad  inter- 
im in  case  of  vacancy,  Pio  Pico  as  primer  vocal 
of  the  assembly,  became  provisional  governor 
of  the  Californias  on  Micheltorena's  expulsion. 

See  Carey  Jones'  Report,  16,  98,  111,  109,  101, 
73,  78. 

Part  of  the  evidence  offered  by  the  United 
IStates  in  this  case  is  a  grant  made  by  Pico. 
He  was  recognized  as  governor  by  the  supreme 
government  of  Mexico. 

See,  also,  69  U.  S.  (18  How.)  666;  17.  B.  v. 
Sutherland,  60  U.  S.  (19  How.)  363. 

III.  As  to  the  subject  of  the  grant,  viz.,  mis- 
sion lands  within  the  ten  littoral  leagues.  This 
court  has  decided  that  the  mission  lands  were 
secularized  and  grantable  like  other  public 
lands. 

U.  S,  v.  Ritchie,  68  U.  S.  (17  How.)  626;  U. 
S,  V.  Oervantee,  69  U.  S.  (18  How.)  655;  U.  8. 
V.  Sutherland,  60  U.  S.  (19  How.)  363. 

It  has  further  decided  that  grants  might  be 
made  to  natives  within  the  ten  littoral  leagues 
under  the  colonization  laws. 

Arguello  v.  (7.  8.  69  U.  S.  (18  How.)  539;  U. 
8.  V.  Cervantes,  59  U.  S.  (18  How.)  665, 

That  Santillan  was  a  native,  is  not  disputed. 
Even  were  he  a  Mexican  Indian  (whicn  the 
United  States  failed  to  prove),  this  court  has 
settled  his  right  to  take  tmder  the  colonization 
laws,  equally  as  a  native  of  Spanish  blood. 

U.  8.  v.  Ritchie,  58  U.  S.  (17  How.)  640. 

IV.  The  colonization  laws  had  not  been  sus- 
pended in  regard  to  the  Dolores  mission  lands. 
No  authority  haa  been  shown  warranting  the 
executive  of  the  national  government  to  sus- 
pend the  colonization  laws.  The  power  of  sus- 
pension was  exercised  where  deemed  necessary 
by  Congress,  as  the  legisli^ive  authority. 

See  «fones's  Report,  63. 

y.  As  to  the  capacity  of  Santillan  to  take, 
being  a  priest.  Bishop  Alemany,  his  diocesan, 
a  prelate  of  the  Roman  Catholic  church  and  ac- 
quainted with  its  laws,  proves  that  Santillan 
was  one  of  the  secular  clergy,  and  so  authorized 
to  take  property,  which  the  regular  clergy  are 
not. 

VI.  Has  the  governor  pursued  the  course 
marked  out  for  him  imder  the  act  of  1824  and 
the  regulations  of  18287 

[On  this  point  the  counsel  reviewed  the  case 
at  length.] 

VII.  The  foregoing  points  cover  the  power 
of  the  governor  to  make,  and  Santillan  to  take, 
the  grant.  The  fact  of  its  actual  execution  and 
delivery,  its  c<mformity  to  the  regulations  of 
1828,  and  the  performance  of  the  prescribed 
conditions  by  the  grantee.  But  as  it  appears 
by  the  opinion  of  the  commissioners,  that  it  was 
arffued  before  them  that  the  grant  had  been  exe- 
cuted after  Pico  had  ceased  to  be  governor,  and 
that  it  was  antedated,  it  may  be  nccessaiy  to 
argue  the  question  of  fraud  or  forgery.  [The 
argument  on  this  point  had  reference  almost 
exclusively  to  the  evidence.] 

Cn  the  question  of  estoppel,  see  8utter*8  Oa^e 
before  commissioners  and  district  court  and  su- 
preme court  of  California;  also,  Ounn's  Case,  6 
Cal.  263. 

A  sale  to  a  trustee  is  only  voidable  on  appli- 
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cation  of  oeetui  que  trust  within  a  reasonabl* 
time. 

Hill,  Trust.  586;  Lewis,  Trusts,  470,  474,  cb. 
16,  S  3. 

A  sale  to  a  trustee  under  Judicial  authority 
is  neither  void  nor  voidable. 

Hill,  Trust.  536. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court : 

In  March,  1852,  the  appellee  presented  his 
claim  to  the  commissioners  for  settling  land 
claims  in  California  for  a  parcel  of  land  situ- 
ated in  the  county  of  San  Francisco,  and  bound- 
ed north  by  wh'at  was  formerly  known  aa  Yerba 
Buena;  northwest  by  lands  of  the  presidio  of 
San  Francisco;  west  by  the  lands  of  Francisco 
Haro;  south  by  the  lands  of  Sanchez;  and  east 
by  the  bay  of  San  Francisco,  with  a  resen'a- 
tion  of  the  curate's  house,  the  church  of  polo- 
res,  and  other  previously  granted  lauds  within 
the  external  Ixmndariea  of  the  tract,  which  in- 
clude 29,717  acres;  and  the  claims  previously 
granted  within  those  boundaries  are  19,531 
acres;  leaving,  as  the  unquestioned  claim  of 
Bolton,  10,186  acres.  The  original  claimant  is 
Jose  Prudencia  Santillan,  a  secular  priest,  who, 
together  with  his  general  agent,  Manu^  An- 
tonio Bodriguez  de  Poli,  in  April,  1850.  upon 
the  recited  consideration  of  $200,000  convoyed 
it  to  Bolton,  the  appellee.  An  interested  party 
testifies  that»  in  1851  and  1864,  it  was  worth, 
at  a  low  estimate,  more  than  two  million  of  dol- 
lars. The  claim  was  confirmed  in  1855  by  tlie 
board  of  land  commissioners,  and  in  1857  their 
decree  was  affirmed  in  the  district  court.  The 
grant  to  Suitillan  bears  date  the  10th  F«*bru- 
ary,  1846.  It  purports  to  have  been  made  by 
Pio  Pico,  "first  member  of  the  assembly  of  the 
department  of  the  Californias,  and  charged 
with  the  administration  of  the  law  in  the 
same,"  and  to  be  sisned  by  CJovarmbias,  ns  sec- 
retai^.  It  recites  &at  the  priest  Santillan  has 
petitioned  for  a  grants  for  his  own  benefit,  of 
all  the  common  lands  Imown  as  belonging  to  the 
mission  of  Dolores,  as  well  as  the  houses  of  the 
rancherias  of  the  •mission,  which  were  [*34Hl 
in  a  state  of  abandonment;  and  that,  thereupon, 
the  governor  had  proceeded  to  grant  them,  sub- 
ject to  conditions : 

1st.  He  shall  pay,  as  a  compensation  for  said 
grant,  all  the  debts  that  exist  against  the  mis- 
sion. 

2d.  He  shall  petition  the  proper  judge  for  the 
judicial  possession,  in  virtue  of  the  ^ant,  cf  all 
the  lands  and  houses  conveyed ;  and  m  the  mean- 
time, the  possession  which  he  has  of  the  houses 
and  lands,  in  his  capacity  of  administrator,  ap- 
pointed as  such  by  the  prelate  of  the  missions 
of  the  college  of  Our  I^y  of  Guadalou^,  in 
Zacatecas,  for  the  temporalities  of  the  mmion 
of  Dolores,  shall  serve  as  legal. 

3d.  The  judge  who  shall  give  the  possession 
shall  have  it  measured  and  marked  with  the 
customary  landmarks,  the  contents  being  three 
square  leagues,  more  or  less. 

4th  &  6ni.  That  the  houses  of  the  curate,  and 
the  church  of  Dolores,  and  the  property  which 
some  persons  hold  under  good  titles,  shall  be 
respected,  and  that  the  title  be  recorded. 

The  claimant  exhibits  a  letter  from  Cknrami- 
bias  to  Santillan,  dated  16th  January,  1846, 
which  informs  him  of  an  order  made  by  the 
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governor  to  the  administrator  of  the  mission  to 
make  formal  delivery  of  all  the  appurtenances 
of  the  mission  Dolores  to  Santillan,  that  he 
(Santillan)  may  administer  the  temporalities 
«f  the  mission. 

In  March,  1850,  Santillan  published  a  notice 
in  a  newspaper  in  San  Francisco,  which  stated 
that  the  governor,  Pio  Pico,  on  the  10th  Febru- 
ary, 1846,  had  granted  to  him  all  the  unculti- 
Wted  lands  and  all  the  unoccupied  houses  ap- 
pertaining to  the  mission;  that  the  grant  was 
made  and  is  recorded  in  the  city  of  Los  An- 

Sles,  and  that  it  was  written  by  Covarrubias, 
en  secretary  of  the  governor;  that  in  the 
month  of  January,  1846,  an  order  had  issued  to 
tlie  administrator  of  the  mission,  to  put  Jose 
Pnidencia  Santillan  in  possession  of  the  tempo- 
ralities of  the  mission,  which  was  done;  and 
that  the  grant,  being  made  one  month  after, 
recognizes  and  refers  to  this  order  of  the  gov- 
ernment, and  provides  that  the  possession  im- 
-der  the  order  was  for  the  purposes  of  the  g^ant. 
nis  notice  was  designed  to  warn  persons  from 
845*]  trespassing  on  the  land,  *or  purchasing 
titles  from  the  justice  of  the  peace,  actingin 
the  ea^itv  of  alcalde  in  San  Francisco.  The 
grant  itself  was  recorded  shortly  after  in  the 
^»unty  records  of  San  Francisco;  and  in  May, 
1852,  the  claim  was  filed,  with  a  petition  de- 
manding its  confirmation,  before  the  board  of 
land  commissioners,  sitting  at  San  Francisca 

In  its  support,  four  principal  witnesses  were 
relied  on,  namely,  Jose  Maria  Covarrubias 
Oajetano  Arenas,  Jose  Matias  Moreno,  and 
Kareisco  Botello.  Covarrubias's  deposition  was 
filed  with  the  petition.  He  was  secretary  of  the 
government  wnen  the  grant  bears  date,  and  de- 
poses that  he  wrote  uie  document;  that  Gov- 
ernor Pio  Pico  signed  it»  and  that  he,  Covarru- 
bias, countersigned  it  as  secretary;  all  of 
which  was  done  in  the  secretarv's  office  at  Los 
Angeles,  at  the  time  the  erant  bears  date.  He 
says  the  paper  there  exhibited  was  one  of  those 
delivered  to  the  part^,  and  that  he  believes  it  is 
a  substantial  copy,  if  not  a  literal  one,  of  an  or- 
der of  the  governor  for  the  purposes  therein 
stated. 

Arenas  states  that  he  was  employed  as  an  of- 
-fleer  in  the  office  of  the  secretary  of  the  govern- 
ment; that  he  saw  the  ^ant  now  filed  before 
the  board  of  land  oomnussioners,  produced  at 
the  office  of  the  secretary  of  the  government  in 
the  month  of  Februanr,  1846,  about  the  time  it 
bears  date,    "it  is  a  document  given  out  by  the 

Svemment  to  Padire  Santillan."  lie  declares 
e  signature  of  the  governor  and  secretary  to 
be  genuine;  that  he  saw  the  document  made: 
also,  that  had  the  grant  remained  in  the  secre- 
tary's office,  it  is  probable  he  should  have  seen 
it.  Being  asked  whether  a  note  of  the  grant 
was  ever  made  in  any  book  of  titles,  he  answers 
that  there  were  then  only  loose  sheets  of  paper 
kept,  on  which  to  note  titles  at  Los  Angeles,  the 
regular  book  being  at  Monterey;  and  that  a 
note  of  this  title  was  made  on  said  loose  i<heets 
of  paper.  ''I  wrote  the  note  of  this  title  my- 
self." The  sheets  of  paper  were  stitched  to- 
gether. 

Moreno  proves  that  he  was  appointed  gov- 
ernment secretary  as  successor  to  Covarrubias, 
and  came  into  <^ce  on  the  Ist  day  of  ?iay, 
1846,  and  continued  to  act  as  secrctarv  until 
the  country  was  conquered  in  July  following. 
23  How. 


He  is  asked,  on  *behalf  of  the  claimant,  [*34G 
'•Whilst  actine  as  secretary,  did  you  ever  see  a 

Saper  purporting  to  be  a  petition  of  Jose  Pmr 
enda  Santillan  for  a  grant  of  the  land  of  the 
ex-mission  of  Dolores,  or  any  other  paper  in  re- 
lation to  said  grant  T"  and  answers,  '*!  never 
did." 

He  further  states,  that  he  had  never  seen  any 
such  grant,  or  any  papers  relating  thereto. 
"All  1  recollect  is  that  I  saw  the  name  <:f  Pad'^^e 
Santillan  in  the  book  in  which  the  note  of  titles 
was  taken;  it  was  on  the  last  page,  but  I  do 
not  know  whether  it  was  in  relation  to  a  grant 
or  not.  The  book  contained  nothing  but  the 
notes  which  were  taken  of  titles." 

Narcisco  Botello  deposes,  that  he  was  a  dep- 
uty of  the  departmental  assembly  during  the 
first  four  months  of  1846,  and  served  as  one  of 
the  committee  on  public  lands;  and  during 
that  time  the  original  espedienie  and  grant 
made  to  Santillan,  of  the  mission  of  Dolores 
and  its  lands,  came  up  for  action  before  the 
assembly;  that  the  title  was  duly  submitted 
and  approved.  He  swears  to  its  confirmation 
in  the  most  precise  terms.  To  meet  this  evi- 
dence, it  is  suggested  for  the  United  States  that 
tiie  assembly  never  acted  on  sales  of  land  made 
by  the  governor  of  mission  property;  and  this 
may  be  true,  but  the  grant  to  Santillan  was  not 
a  sale  of  the  mission  of  Dolores.  It  is  in  form 
an  ordinary  colonization  grant,  made  according 
to  the  act  of  1824  and  tl^  regulations  of  1828, 
and  under  their  authority;  nor  can  the  recital 
in  it- -that  Santillan  shall  pay  the  debts  of  the 
mission — ^affect  the  title.  The  title  is  vested, 
whether  the  debts  were  or  were  not  paid.  The 
petition  and  grant  were  undoubtedly  proper  pa- 
pers to  be  submitted  to  the  assembly  for  ap- 
proval. 

Under  the  acts  of  colonization,  the  records 
of  the  departmental  assembly  in  1846,  during 
the  time  that  Botello  says  he  acted  on  the  com- 
mittee of  public  lands,  are  well  preserved.  The 
different  meeting  and  daily  proceedings  of 
that  body  are  minuted  in  regular  form  in  the 
journals.  From  these  it  appears  that  its  first 
session  for  1846  commenced  on  the  2d  day  of 
March,  and  on  that  day  Norega  and  Arguello 
were  appointed  the  committee  on  public  lands ; 
and  in  the  session  of  the  4th  of  March,  Sefior 
Botello  obtained  a  leave  of  absence  *for  [*347 
a  term  not  exceeding  three  months.  His  ab- 
sence is  usually  noted  at  the  end  of  each  day's 
proceedings,  and  his  name  does  not  again  ap- 
pear as  an  acting  member  until  the  15th  of 
June.  On  the  1st  of  July  he  was  elected  tem- 
porary secretary  of  the  assembly,  in  the  absence 
of  Olvera,  the  regularly  appointed  secretary. 
Botello  certainly  did  not  belong  to  the  commit- 
tee of  public  lands  during  the  year  1840. 

The  first  report  of  the  governor  to  the  assem- 
bly respecting  the  disposal  of  lands  was  Of  for- 
ty-five grants  to  sund^  individuals,  and  was 
made  the  8th  day  of  May,  and  refen*ed  to  the 
committee.  The  committee  reported  favorably, 
and  the  grants  were  confirmed  in  the  session  cf 
June  3d.  The  decree  of  confirmation  includes 
grants  down  to  Mav  3d,  1846.  That  of  Santil- 
lan is  not  among  them. 

The  decrees  of  confirmation  are  distinct,  regu- 
lar, and  definitive,  and  there  is  no  reason  to 
suppose  that  anv  grant  that  had  been  m  idc  was 
reserved  from  the  assembly,    ^d,  in  addition. 


341-353 


Supreme  Court  of  the  United  SrxTEs. 


Diix:.  Term, 


Moreno  proves  that,  whilst  he  acted  as  secretary 
to  Governor  Pico,  he  never  sent  to  the  depart- 
mental assembly  any  espediente  or  grant  of 
lands  to  Santillan.  And  ns  it  was  his  offi^al 
duty  to  do  so,  he  can  hardly  be  mistaken.  We 
deem  it  true  beyond  controversy  that  Botello 
was  not  one  of  the  committee  on  vacant  lands; 
that  the  claim  of  Santillan  was  not  presented  to 
the  departmental  assembly;  and  that  the  state- 
ment of  Botello,  in  his  deposition  of  his  ctticial 
relation  to  this  grant,  is  without  any  founda- 
tion in  truth. 

Covarrubias  having  stated  that  Padre  Santil- 
lan filed  a  petition  for  a  grant  of  the  mission 
lands  of  Dolores,  and  that  Governor  Pico  made 
an  order  on  which  the  grant  was  founded,  it 
Ijecomes  necessary  to  inquire  whether  such  pe- 
tition and  order  ever  existed  in  the  archives; 
and  secondly,  the  probability  of  their  being 
lost,  as  not  the  slightest  evidence  now  exists  in 
the  archives  of  any  petition,  order,  or  the  rec- 
ord of  a  grant. 

Moreno  states  that  be  took  possession  of  all 
the  archives,  when  he  came  into  office  as  suc- 
cessor of  Covarrubias.  Arenas  says  this  was 
the  next  day  after  Covarrubias  had  resigned,  in 
February,  184G.  Moreno  states  that  it  was  on 
the  Ist  day  of  May,  1846.  It  is  certain  that 
348*]  Moreno  submitted  to  the  ^assembly  the 
titles  confirmed  in  June.  He  proves  that  no 
such  papers  were  ever  seen  by  him;  and  as  he 
was  examined  on  behalf  of  the  claimant  to 
prove  the  authenticity  of  this  grant,  and  what- 
ev^er  might  conduce  to  that  end;  and  as  he  was 
interrogated  relative  to  the  existence  of  papers 
properly  connected  with  it,  if  authentic,  ana  re- 
maining in  the  public  repository  under  his  offi- 
cial care;  and  as  he  denies  knowledge  of  the 
deposit  or  existence  of  such  papers,— -his  testi- 
mony raises  a  strong  presumption  that  the  re- 
quirements of  the  colonization  laws  were  not 
complied  with  on  this  subject.  We  are  con- 
firmed in  this  opinion  by  the  examination  of 
other  testimony. 

Arenas  says  he  took  the  name  of  the  title  and 
the  number  and  date  of  the  grant;  that  is  to 
say,  of  the  grant  then  before  him,  and  then  de- 
livered to  Santillan.  But  he  says  nothing  of 
the  petition  nor  decree  conceding  the  land.  All 
that  Covarrubias  states  is  that  there  was  a  pe- 
tition and  decree  of  the  governor,  on  which  pa- 
pers the  grant  was  founded.  But  he  does  not 
swear  that  they  were  filed  or  recorded. 

As  respects  the  probability  of  a  loss  of  San- 
til  lan*s  title  papers,  Moreno  proves,  that  when 
the  United  States  forces  suppressed  the  Mexi- 
can government  of  California,  in  August, 
1846,  by  order  of  Governor  Pico,  he  deposited 
the  archives  belonging  to  the  secretary's  office 
in  boxes,  and  placed  them  in  the  house  of  Don 
Louis  Vi^nes,  in  Los  Angeles;  and  ho  knows 
nothing  further  of  them.  And  Olvera  proves 
that  he  made  a  simitar  deposit  of  the  records 
of  the  departmental  assembly  at  the  house  of 
Don  I^ouis  Vigines.  This  occurred  about  the 
10th  of  August,  1846.  He  says  that  he  then 
had  €9pedientC8  in  his  charge  as  secretary  of 
the  assembly.  How  many  does  not  appear. 
Up  to  this  time»  it  is  not  assumed  that  any 
documents  were  lost. 

Commodore  Stockton  directed  the  removal 
of  these  archives,  and  for  that  purpose  they 
were  taken  possession  of  by  Colonel  Fremont; 
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and  after  some  delay  and  some  exposure,  they 
were  eventually  delivered  to  Captain  Halledc, 
of  the  United  States  army,  at  Monterey,  then 
acting  Secretary  of  State  under  the  Militarv 
Governor  of  California.  Captain  Halleck 
proves  that  •when  delivered  to  him  they  r*349 
were  in  a  bad  condition,  being  much  torn  nnd 
mutilated.  They  were  shortly  after  arranged, 
numbered  and  labeled. 

It  is  a  historical  fact,  that  the  espediente 
and  grants  made  for  some  ten  years  before  the 
year  1846  are  referred  to  in  an  index,  and  in  a 
register  known  as  the  Toma  de  Razon — the 
former  made  by  Manuel  Jimeno,  who  was  the 
government  secretary  before  Covarrubias.  And 
as  the  title  papers  to  which  reference  is  made 
in  this  index,  and  the  register,  are  found  in  the 
archives  as  they  now  exist.  It  is  reasonable  to 
suppose  that  those  espedientes  made  in  1846 
were  carried  with  equal  safety,  as  they  came 
into  Colonel  Fremont's  hands,  according  to  the 
testimony  of  Moreno  and  Olvera,  in  the  name 
condition;  and  according  to  the  testimony  of 
others,  they  were  transported  in  the  same  ?niin- 
ner,  and  were  continu^  in  the  same  custody; 
and  it  is  true  that  the  espedientes  of  1846  are 
apparently  as  well  preserved  as  the  others ;  but 
from  the  loss  of  the  Toma  de  Razon,  and  the 
absence  of  a  contemporary  catalogue  like  Jirae- 
no's  index,  we  have  not  the  same  assurance  of 
their  entire  existence. 

Be  this  as  it  may,  the  claimant  was  bound  to 
prove  that  records  showing  a  substantial  com- 
pliance with  the  laws  of  colonization  did  exist 
when  the  copy  he  produces  was  given  to  Santil- 
lan before  he  coula  be  heard  to  prove  their  loss 
and  their  contents. 

In  deciding  on  this  controversy,  we  are  to  be 
governed  by  the  laws  and  usages  of  the  Mexican 
goveniment  administered  in  the  Department  of 
the  Californias  (as  respects  the  grunting  of 
lands)  before  the  conquest  of  the  country,  and 
according  to  the  principles  of  equity.  These 
are  the  rules  prescribed  oy  the  act  of  Mardi  3, 
1851,  $  11  (9  Stat,  at  L.  631). 

The  laws  and  usages  applicable  to  this  claim 
are  found  in  the  regulations  of  1828. 

Lands  were  to  be  granted  "for  the  purpose  of 
cultivating  or  of  inhabiting  them;*^  and  the 
mode  of  obtaining  a  grant  is  prescribed  to  be  by 
an  address  to  the  governor,  setting  forth  tlie  pe- 
titioner's name,  profession,  etc.,  describing  ens- 
tinctly,  by  means  of  a  map,  the  lands  Jie  asla 
for.  Then  the  governor  •was  to  obtain  ['SSO 
the  necessary  information  whether  the  petition 
embraced  the  legal  conditions,  both  as  regards 
the  land  and  the  applicant.  This  being  done, 
the  governor  was  required  to  proceed  to  make 
an  order  for  the  fonnal  grant  to  be  drawn  out, 
which  he  should  execute. 

Sec.  11  directs  that  a  proper  record  shall  bo 
kept  of  all  the  petitions  presented  and  grants 
made,  with  maps  of  the  lands  granted. 

This  record  is  the  evidence  of  grant.  It  be- 
ing  made,  the  governor  ($8)  shall  sign  a  docu- 
ment, and  ^ve  it  to  the  party  interested,  to 
serve  as  a  title,  wherein  it  must  be  stated  that 
said  grant  (to  wit,  the  record)  is  made  in  exact 
conformity  with  the  provisions  of  the  laws.  In 
virtue  of  this  document  issued  to  the  par^, 
possession  of  the  lands  shall  be  ffiven.  But  the 
document  is  not  sufficient  of  itself  to  prove  that 
the  governor  has  officially  parted  with  a  portion 
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of  the  public  domain,  and  vested  the  land  in  an 
individual  owner.  This  must  be  established  be- 
fore the  board  of  commissioners  by  record  evi- 
dence, as  found  in  the  archives,  or  which  had 
been  there,  and  has  been  lost.  The  titulo  given 
to  the  party  is  merely  a  certificate  by  the  gov- 
ernor of  the  acts  that  have  been  done  in  the  r^- 
ular  course  of  olhcial  procedure  towards  the  dis- 
posal of  a  part  of  the  public  domain.  Among 
individuals,  this  certificate  serves  the  purpose 
of  evidence.  But  when  the  government  insti- 
tutes inquiries  in  reference  to  the  subject,  it  is 
entitled  to  require  the  production  of  that  offi- 
cial record,  which  it  has  prescribed  to  its  ofli- 
oer,  for  its  own  security,  and  as  a  necessary  con- 
dition of  a  legal  administration,  and  a  neces- 
sary precaution  against  fraud.  That  a  petition 
was  presented  by  Santillan  is  stated  incidental- 
ly, but  indistinctly,  by  a  single  witness  (Covar- 
nibias) ;  and  this  unsatisfactory  statement  is 
disproved  by  the  absence  of  the  record  and  the 
evidence  of  his  successor,  Moreno.  The  claim, 
lis  presented  to  the  board  of  commissioners  and 
the  district  court,  has  no  legal  foundation  to 
rest  upon. 

The  degree  of  record  evidence  which  is  re- 
quired to  support  a  claim  of  the  above  descrip- 
tion is  considered  and  adjudged  in  the  case  of 
U.  S.  V.  Cambustofij  20  How.  59,  and  more  at 
351'']  large  *in  the  decision  made  at  this  term 
in  the  case  of  Fuentes  v.  The  United  States;  so 
that  a  further  consideration  on  that  h«:ad  is  not 
required  in  this  case. 

8uch  being  the  legal  condition  of  this  claim, 
the  next  question  is,  how  does  it  stand  on  its 
equities. 

The  grantee  is  one  of  the  eighteen  secular 
priests  who  were  in  California.  He  arrived  at 
the  mission  of  Dolores  either  in  1844  or  1845, 
probably«in  the  latter  year.  He  was  of  Indian 
extraction,  and  is  necessitous  and  distressed  cir- 
cumstances. A  number  of  witnesses  say  he 
subsisted  on  alms.  A  grant  to  a  priest  for  his 
own  benefit  is  a  singular  fact  in  California. 
The  bishop  elect  since  1850  says:  "I  learned 
that  Padre  Santillan  obtained  a  grant  of  land 
from  Governor  Pio  Pico.  I  know  of  no  other 
instance  excepting  this,  and  have  heard  of  no 
other  case  in  which  the  c^ant  has  been  made  to 
a  priest  personally,  ana  for  his  own  benefit.'' 
Berrcyesa,  when  pressed  for  the  reason  for  the 
retention  of  a  casual  conversation  in  his  mem- 
ory for  so  long  a  period,  says :  "It  was  an  un- 
usual thing  for  a  mission  to  be  granted  to  a 
Padre  for  it  was  thought  that  the  Padres  could 
not  hold  such  property,  and  it  seemed  strange 
to  me." 

But  the  grant  was  made  to  this  necessitous 
Padre  upon  the  primary  condition  that,  "in  con- 
sideration of  this  grant,  he  shall  pay  the  debts 
of  the  mission  which  exist  up  to  this  time." 
It  would  seem  that  a  grant  of  land  with  such  n 
condition,  to  such  a  person,  was  a  vain  thing. 
There  is  no  testimony  to  show  what  the  amount 
of  the  debt  assumed  by  Santillan  was,  to  whom 
it  was  owing,  when  and  how  it  was  contracted, 
or  what  security  was  required  for  its  payment. 
Neither  Pio  Pico  nor  Covarrubias  anord  the 
slightest  information  of  the  manner  in  whicli 
the  consideration  was  to  be  paid. 

Until  the  spring  of  1850,  none  of  the  largt 
oomm unity  then  building  up  a  city  on  the  land 
in  dispute  had  any  suspicion  that  this  poor  nmn 
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claimed  to  be  owner,  in  his  own  right,  of  ten 
thousand  acres  of  land,  with  an  outer  boundary 
including  three  other  grants  and  embracing 
nearly  thirty  thousand  acres. 

He  had  made  some  claim  for  the  church  as  a 
priest  and  'administrator  of  the  mis-  [*352 
sion,  and  had  caused  the  ptipers  of  the  mission 
to  be  examined  by  a  competent  lawyer,  and  en- 
deavored to  repel  intruders  at  his  door,  by  some 
title  which  he  supposed  might  exist  among  the 
documents  of  what  had  been  an  important  mis- 
sionary establishment.  No  title  was  found 
which  vested  this  property  in  the  church,  and 
superseded  the  public  title ;  and  then  this  claim 
was  first  made  known  to  the  public 

There  were  at  that  time  a  tliousand  settlers 
on  the  land  claimed,  holding  their  possession 
and  titles  by  purchases  made  from  a  justice  of 
the  |)eace,  appointed  under  the  authority  of  the 
military  government  of  the  United  Slates  in 
California,  and  who  professed  to  make  grants 
not  exceeding  fifty  varas  square,  but  with  a  res- 
ervation of  the  claims  of  individuals  and  that 
of  the  United  States.  Of  course,  these  claim- 
ants expected  to  receive  an  acknowledgment, 
or  some  recognition,  of  their  title  by  the  United 
States.  The  Padre  Santillan  seems  to  have 
been  much  excited  by  his  contest  with  these  oc- 
cupants. In  September,  1849,  he  constituted 
O'Connor,  an  attorney  at  law,  and  Salmon,  a 
merchant,  his  attorneys,  and  authorized  them 
to  enter  into  possession,  for  the  uses  and  bene- 
fits of  the  mission  of  Dolores,  and  of  which  he 
was  pastor,  of  lands,  tenements  and  heredita- 
ments, that  he  had  a  right  to  enter  into,  pos- 
sess, and  enjoy,  and  the  same  dispose  of  by 
lease,  for  the  benefits  and  objects  of  the  mission, 
with  all  the  powers  that  he  possessed  by  virtue 
of  his  pastoral  care  and  tutorsliip,  in  his  o^n 
right,  and  the  rights  of  others  represented  by 
him.  "He  also  empowered  them  to  ask,  de- 
mand, recover,  and  secure  the  sum  or  sums  of 
money  now  due  or  owing  for  occupancy  and  use 
of  the  lands,  houses,  tenements  and  heredita- 
ments, belonging  to  the  parties  represented  by 
him,  or  belonging  to  him  by  virtue  of  his  of- 
fice." 

The  attorney  mentioned  in  this  deed  is  a  lead- 
ing witness  to  discredit  the  genuineness  of  the 
grant. 

He  had  no  notice  or  imagination  of  its  exist- 
ence when  this  power  was  accepted.  In  Novem- 
ber, 1849,  the  Padre  Santillan,  with  Dr.  Poli, 
made  a  journey  to  Santa  Barbara,  the  place  of 
residence  of  Covarrubias,  and  on  his  return  in- 
timated to  his  'friends  "that  he  had  [*353 
lieen  to  the  governor,  and  that  the  Americans 
could  not  rob  the  church  any  longer;'  that  he 
had  the  paper,  "in  which  were  all  his  hopes;" 
''that  he  waA  well  ofi";"  and  used  other  exultant 
expressions,  which  denote  that  the  acquisition 
of  the  deed  was  newly  made,  and  thac  a  great 
change  was  efi'ected  by  it  in  his  condition  and 
feelings.  In  the  month  of  March,  1850,  he  an- 
nounced to  the  public  of  San  Francisco  that 
such  a  grant  was  in  his  possession,  with  other 
circumstances  before  detailed,  and  in  the  month 
of  April  conveyed  the  land  to  the  claimant. 

The  testimony  does  not  disclose  what  was  the 
depository  of  this  grant  in  Santa  Baibara,  nor 
when,  nor  imder  what  circumstances    it    was 
placed  there,  nor    under    what    circumstances 
withdrawn.    Neither  Santillan    nor    Dr.    Poli 
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have  been  examined  as  witnesBes:  nor  was  Pio 
Pico  interrogated  in  reference  to  the  authen- 
ticity of  the  grant. 

There  is  no  proof  to  show  that  any  of  the 
conditions  of  the  grant  hjive  been  fulfilled. 
Tlie  testimony  as  to  the  payment  of  any  portion 
of  the  mission  debts  is  vague  and  unsatis- 
factoi'y.  There  was  no  judicial  possession 
sought  or  obtained,  and  no  claim  maae  for  the 
land  as  the  grantee  thereof,  to  give  the  com- 
munity at  large  any  information  concerning  it. 

Our  opinion,  consequently,  is,  that  the  validity 
of  the  grant  has  not  been  sustained,  and  that 
the  decrees  of  the  Board  of  Oommissionera  and 
the  District  Court  are  erroneous  and  must  be 
reversed,  and  that  the  cause  he  remanded  to  the 
District  Courtg  with  directions  to  dismiss  the 
daim. 


EDWARD  MINTURN,  Oompt,  and  Appf., 

V. 

JAMES  B.  LARUE,  Carlisle  P.  Patterson,  and 

John  R.  Fouratt. 

(See  8.  C.  23  How.  485-488.) 

Ferry  between  Oakland  and  San  Francisco — 
rule  of  construction  of  grants,  by  legislature 
to  corporations — doubtful  words  construed 
more  strongly  against  grantee. 

The  town  of  Oakland  did  not  possess  the  power 
nnder  Its  charter  to  grant  an  exclusive  right  of  fer- 
ries between  that  place  and  the  city  of  San  Fran- 
cisco. 

It  is  a  well-settled  rule  of  construction  of  grants 
by  the  legislature  to  corporations,  whether  public 
or  private,  that  only  such  powers  and  rights  can  be 
exercised  under  them  as  are  clearly  comprehended 
within  the  words  of  the  act  or  derived  therefrom  by 
necessary  implication,  regard  being  had  to  the  ob- 
jects of  the  Krant. 

Any  ambiguity  or  doubt  arising  out  of  the  terms 
used  oy  the  legislature  must  be  resolved  in  favor 
of  the  public. 

A  forced  Interpretation,  the  court  is  not  at  lib- 
erty to  give. 

If  the  meaning  of  the  words  be  doubtful,  they 
shall  be  taken  most  stronglv  against  the  grantee 
and  for  the  government,  and  therefore  should  not 
be  extended  bv  implication  beyond  the  natural  and 
obvious  meaning  oi  the  words ;  and  if  these  do  not 
support  the  claun,  It  must  fall. 

Argued  Apr,  H,  1860.    Decided  May  4,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  to  restrain  the  defendants 
from  running  a  ferry  between  the  citv  of  San 
Francisco  and  the  city  of  Oakland,  claiming  an 
exclusive  right  of  ferries  between  said  cities  in 
himself. 

The  defendants  demurred.  The  court  sus- 
tained the  demurrer  nnd  entered  a  decree  dis- 
missing the  bill,  whereupon  the  complainant 
took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Reverdy  Jolinson,  for  appellant: 

Tlie  right  to  keep  a  ferry  in  England  is  an  in- 
corporeal hereditament,  being  a  franchise  grant- 
ed by  the  Crown,  or  depending  on  prescription, 
which  presupposes  a  grant. 

5  Com.  Dig.  291 ;  1  Nott  &  McC.  387. 


Note. — Construction  of  grants  to  corporntionit. 
--See  notes  to  7  U  ed.  U.  8.  813 ;  9  L.  ed.  U.  S.  773. 
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In  respect  to  the  establishment  and  reguU' 
tion  of  ferries,  the  state  government  haTe  8U^ 
ceeded  to  the  prerogative  and  jurisdiction  of  the 
Crown. 

Oibbons  V.  Ogden,  9  Wheat.  1. 

It  is  no  objection  to  the  grant  of  a  ferry  priv- 
ilege, that  it  is  to  extend  over  public  navigable 
wat^s  and  arms  of  the  sea. 

15  Pick.  253. 

There  can  be  no  doubt  as  to  the  power  of  the 
legislature  to  establish  or  authorize  the  running 
of  a  ferry  between  San  Francisco  and  Oakland 
and  it  is  well  settled  that  the  legislature  of  a 
state  may  confer  upon  a  city  or  a  town,  by  an 
act  of  incorporation,  the  authority  to  establish 
and  regulate  ferries  within  certain  districts,  in 
as  ample  manner  as  thev  themselves  possess  it 

Costar  V.  Brush,  25  \Vend.  631;  Fanning  v. 
Oregoire,  16  How.  625. 

It  was  said  by  the  circuit  court  that  every 
grant  of  power  to  a  corporation  was  to  be  con- 
strued most  strongly  against  the  grantee,  and 
that  nothing  passes  by  implication,  and  ti^tt 
though  the  words  in  the  charter  of  the  town  of 
Oakland  "regulate  and  keep  in  repair,"  were  ap- 
plicable to  ferries,  yet  that  the  word  "make*^ 
was  not  properly  applicable,  and  that,  therefore, 
it  was  possible  that  the  board  of  trustees  might 
regulate  ferries,  provided  there  were  any  estab- 
lished, but  could  not  create  them.  The  word 
"make"  signifies  to  create,  to  call  into  being,  to 
construct,  to  establish. 

There  is  no  verb  in  the  English  language  more 
comprehensive,  and  I  presume  no  judicial  au- 
thority can  be  found  whidi  discards  the  word 
"make"  as  inappropriate  to  express  the  idea  of 
establishing  a  ferry. 

See  Stark  v.  UcOowen,  1  Nott  &  McC.  387;  1 
Harg.  Law  Tracts,  ch.  2,  page  6. 

It  is  cmly  in  cases  of  doubt  that  the  ffrant  by 
the  sovereign  is  to  be  construed  favoramy  to  the 
grantor.  Here  there  is  no  occasion  to  resort  to 
any  such  rule  of  construction,  nor  is  there  any 
such  rule;  so  that  nothing  passes  in  the  grant 
of  a  charter,  or  other  franchise,  by  implication. 

1  Salk.  142;  14  Vin.  tit.  Grants,  Z,  20;  Fitz. 
tit.  Grants,  41. 

The  second  objection  to  the  right  claimed  by 
the  appellant  was,  that  if  tho  board  of  trustees 
had  the  power  to  license  or  create  ferries,  they 
exceeded  their  power  in  attempting  to  make  a 
grant  so  extensive  as  this  one.  Ihat  they,  at 
least,  had  no  express  power  to  grant  an  ezdu* 
sive  right. 

Gales  V.  Anderson,  13  111.  413,  has  been  dted 
as  sustaining  that  view.  That  case,  however, 
depended  upon  peculiar  statutes  of  Dlinois. 

InB.  A  L  R.  Co.  V.  S.  d  L.  R.  Co.  2  Gray,  h 
32,  33,  the  doctrine  that  a  legislature  cannot 
devest  itself  of  power  over  a  particular  subject, 
so  as  to  prohibit  a  subsequent  legif*lature  from 
acting  on  the  same  subject-matter,  was  held  to 
have  no  application  to  grants  of  fmnohises. 

In  the  case  of  Costar  v.  Brushy  2.>  Wend.  831, 
it  was  held,  that  the  legislature  of  a  state 
may  confer  upon  a  city  or  town  by  act  of  in- 
corporation, the  authority  to  estabmb  and  r^- 
ulate  ferries,  and  that  a  corporation  so  vested 
with  the  power,  may,  in  its  discretion,  in  estab- 
lishing a  ferry,  grant  exclusive  privi  leges,  and 
the  exercise  of  tliis  power  is  binding  on  the  cor- 
poration and  the  public. 

To   open    up   and   maintain  this  ferry  with 
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suitable  steamboats  required  a  great  deal  of 
care,  skill,  and  attention,  and  a  vast  outlay  of 
capital.  No  one  could  be  found  willing  to  in- 
vest so  much  money  and  to  incur  the  obliga- 
tions imposed  by  law,  without  bein;r  protected 
by  the  grant  of  an  exclusiye  right.  The  estab- 
lishment of  a  new  ferry  so  near  to  an  old  one 
as  to  divert  its  patronage  and  diminish  its 
profits,  is  an  invasion  of  the  rights  of  the  lat- 
ter by  the  common  law. 

There  is  no  difference  between  a  franchise  b} 
prescription  and  a  recent  grant  from  the 
Cro\^Ti,  in  tliat  respect. 

See  Trotter  v.  Harris,  2  Young  &  J.  285;  Huz 
aey  v.  Field,  2  Cromp.  M.  &  R.  432;   Willes, 
508;  6  Mees.  &  W.  234;  3  Bl.  Com.  219;  1  Nott 
A  McC.  387;  1  Hayw.  467;  1  Day,  21;  3  Murph. 
57. 

Counsel  then  reviewed  the  statutes  of  Cali- 
fornia relating  to  the  subject. 

Laws  of  1850,  p.  97;  Laws  of  1851,  p.  183; 
Laws  of  1853,  p.  85;  Laws  of  1855,  p.  183. 

The  plaintiff  holds  a  ferry  franchise,  with  all 
the  rights  and  privileges,  and  all  the  responsi- 
bilities and  obligations  imposed  by  law.  He  is 
bound  to  maintain  and  keep  it  up,  whether 
there  be  opposition  or  not.  The  defendants  are 
usurping  the  franchise  of  a  ferry,  without  grant 
or  prescription.  In  regard  to  the  power  of 
courts  of  equity  to  relieve  in  such  a  case,  see 

1  Nott  &  McC.  387;  9  Johns.  507;  7  N.  H.  35; 

2  Gray.  1 ;  Afoor  v.  Ve<izie,  32  Me.  343. 
Mr.  Edward  M.  Stanton,  for  appellee: 
The  bay  of  San  Francisco  is  an  arm  of  the 

aea.  Navigation  thereof,  by  the  laws  of  the 
United  States  and  the  laws  of  California,  is 
free,  and  exempt  from  any  private  exclusive 
right. 

Acts  of  California,  14th  April,  1853. 

2.  The  act  incorporating  the  town  of  Oak^ 
land  conferred  on  that  corporation  no  exclusive 
right  of  property  or  interest  in  any  ferry,  but 
only  a  power  to  regulate  ferries  over  waters 
within  the  corporate  limits;  and  the  corpora- 
tion having  no  such  right,  could  not  confer  it 
upon  Carpenter  and  his  assigns. 

3.  The  power  of  the  corporation  did  not  ex- 
tend to  ferries  across  the  bay  of  San  Francisco, 
or  beyond  the  corporate  limits. 

Mill8  V.  8t.  Clair,  8  How.  569. 

4.  The  power  to  regulate  ferries,  conferred  by 
the  legislature  upon  the  corporate  powers  of 
Oakland,  was  a  public  trust  to  be  exercised  for 
the  public  interest,  and  the  alleged  grant  of  a 
private,  exclusive  right  for  twenty  years  to 
Carpenter  and  his  assigns,  was  a  violation  of 
that  trust,  inoperative  and  void. 

15  Pick.  243. 

6.  By  the  grant  of  power  conferred  upon  the 
corporate  authority  of  Oakland,  the  state  of 
California  did  not  surrender  its  general  power 
to  regulate  ferries  as  might  be  required  by  the 
public  interest,  and  the  act  of  14th  April,  1853, 
prescribing  free  navigation  of  the  bay  of  San 
Francisco,  exempt  from  any  ferry  laws,  rege- 
lated and  controlled  any  ordinance,  contract  or 
provision  of  the  town  of  Oakland. 

Charles  River  Bridge  Case,  11  Pet.  548;  Mills 
r.  8t.  Clair,  8  How.  669;  Fanning  v.  Oregoire, 
16  How.  524;  Thatcher  v.  Dartmouth  Bridge 
f7o.  18  Pick.  501;  Fay,  Petitioner,  etc.,  15  Pidc. 
S52. 
S3  How. 


Counsel  also  referred  to  the  following ,^. 

Minturn  v.  JjaRue,  1  McAll.  371;  Regents  v. 
Williams,  9  Gill  A  J.  401 ;  State  ▼.  B.  d  0.  R. 
Co.  12  Gill.  &  J.  446;  Dartmouth  College  v. 
Woodioard,  4  Wheat.  518. 

Mr.  Justice  Nelaon  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  district 
of  California. 

The  bill  was  filed  by  the  complainant  in  the 
court  below  to  restrain  the  defendants  from 
running  a  ferry  between  the  city  of  San  Fran- 
cisco and  the  city  of  Oakland,  on  the  opposite 
side  of  the  bay,  and  which,  it  is  claimea,  is  in 
violation  of  the  •exclusive  privileges  be-  [*436 
longing  to  him  under  the  authority  of  law.  The 
authority,  as  set  forth  in  the  bill,  is  derived 
from  the  charter  of  the  town  (now  city)  of 
Oakland.  The  3d  section  of  the  charter  (pass^ 
May  4,  1852)  provided  that  "the  board  of  trus- 
tees shall  have  power  to  make  such  by-laws  and 
ordinances  as  they  may  deem  proper  and  neces- 
sary;** among  other  things,  "to  lay  out,  make» 
open,  widen,  regulate,  and  keep  in  repair,  all 
streets,  roads,  bridges,  ferries,*^  etc.,  'Srharves, 
docks,  piers,  slips,"  etc. ;  "and  to  authorize  the 
construction  of  the  same;"  and  with  a  view  to 
facilitate  the  construction  of  wharves  and  other 
improvements,  the  lands  lying  within  the  lim- 
its aforesaid  (that  is,  of  the  corporation),  be- 
tween high  tide  and  ship  channel,  are  hereby 
granted  and  released  to  said  town. 

It  is  admitted,  if  the  authorities  of  the  town 
of  Oakland  possessed  the  power  under  the  char- 
ter to  grant  an  exclusive  right  of  ferries  be- 
tween that  place  and  the  city  of  San  Francisco, 
the  complainant  has  become  vested  with  it.  The 
question  in  the  case,  therefore,  is  whether  or 
not  the  power  was  conferred  by  this  3d  section 
of  the  charter. 

It  is  a  well-settled  rule  of  construction  of 
grants  by  the  legislature  to  corporations, 
whether  public  or  private,  that  only  such  pow- 
ers and  rights  can  be  exercised  under  them  as 
are  clearly  comprehended  within  the  words  of 
the  act  or  derived  therefrom  by  necessary  im- 
plication, regard  being  had  to  the  objects  of 
the  grant.  Any  ambiguity  or  doubt  arising 
out  of  the  terms  used  by  the  legislature  must  be 
resolved  in  favor  of  the  public.  This  principle 
has  been  so  often  applied  in  the  construction  of 
corporate  powers,  that  we  need  not  stop  to  re- 
fer to  authorities. 

Now,  looking  at  the  terms  of  the  grant  in 
this  case,  and  giving  them  their  widest  mean- 
ing, either  separately  or  in  the  connection  in 
which  they  are  found,  or  with  the  object  for 
which  the  power  was  conferred,  we  find,  indeed, 
a  power  to  establish  and  regulate  ferries  with- 
in the  corporate  limits  of  the  town,  but  not  an 
exclusive  power.  Full  effect  is  given  to  the 
words  in  which  the  power  is  granted,  when  the 
simple  right  is  conceded  to  establish  and  regu- 
late ferries.  If  the  *grant  had  been  [*437 
made  to  an  individual  in  the  terms  here  used, 
the  question  would  have  been  too  plain  for  ar- 
gument. In  our  judgment,  it  can  have  no 
wider  interprotation,  though  made  to  a  corpo- 
ration. It  must  be  remembered  that  this  is 
not  the  caae  where  the  Crown  or  the  IcgiiUture 
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has  aliened  to  a  municipal  corporation  it 
whole  power  to  establish  and  regulate  ferrie: 
within  its  limits,  as  ma^  be  foimd  in  some  oi 
the  ancient  charters  of  cities  in  England  and  in 
this  country.  In  those  cases,  the  municipal 
body,  in  respect  to  this  legislative  or  public 
trust,  represents  the  soverei^  power,  and  ma}* 
make  grants  of  ferry  rights  in  as  ample  a  man- 
ner as  the  sovereign.  The  error,  we  think,  in  the 
argument  for  the  appellant  is,  in  confounding 
this  grant  with  these  ancient  charters,  or  those 
of  a  like  character.  But  on  referring  to  them, 
it  will  be  seen  that  the  form  of  the  grant  is 
verv  diflferent,  much  more  particular  and  com- 
prehensive, leaving  no  doubt  as  to  the  extent 
of  the  power.  Costar  v.  Brush,  26  Wend.  631. 
So  here,  if  the  legislature  had  intended  to  con- 
fer their  whole  power  upon  this  corporation  to 
establish  and  regulate  ferries  within  its  limits, 
or  a  power  to  grant  exclusive  ferry  rights  there- 
in, a  very  different  form  of  grant  would  have 
been  used — one  that  would  have  expressed  the 
intent  of  the  law  maker  to  part  with  the  exclu- 
sive power  over  the  subject,  and  vest  it  in  the 
grantee.  In  the  form  used,  no  such  intent  ap- 
pears, or  can  be  reached,  except  by  a  very  forced 
interpretation,  which  we  are  not  at  liberty  to 
give,  according  to  well-settled  authority. 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
422;  Mills  v.  8t,  Clair  Co.  8  How.  669;  Fan- 
ning v.  Oregoire,  16  How.  524,  534. 

In  Mills  V.  8t,  Clair  Co.  the  court,  speaking 
of  a  ferry  grant,  said  that  in  a  grant  like  this 
by  the  sovereign  power,  the  rule  of  construction 
is,  that  if  the  meaning  of  the  words  be  doubt- 
ful, they  shall  be  taken  most  strongly  against 
the  grantee  and  for  the  government,  and,  there- 
fore, should  not  be  extended  by  implication  be- 
yond the  natural  and  obvious  meaning  of  the 
words;  and  if  these  do  not  support  the  claim, 
it  must  fall.  And  again,  in  Fanning  v.  Ore- 
goire, speaking  on  the  same  subject,  the  court 
flays:  The  exclusive  right  set  up  must  be 
clearly  expressed  or  necessarily  inferred,  and 
438*]  the  court  think  *that  neither  the  one 
nor  the  other  is  found  in  the  grant  ta  the  plain- 
tiff, nor  in  the  circumstances  connected  with  it. 

As  the  town  of  Oakland  had  no  power,  ac- 
<x>rding  to  the  above  construction  of  the  char- 
ter, to  establish  an  exclusive  right  of  ferries 
within  its  limits,  it  follows  that  it  did  not  pos- 
8688  the  power  to  confer  upon  others  an  exdu- 
aive  privilege  to  establish  tnem. 

The  power  conferred  is  to  make  (meaning  to 
establish)  and  regulate  ferries,  or  to  authorize 
the  construction  (meaning  the  establishment) 
of  the  same. 

We  think  the  court  helow  was  right,  and  that 
th€  decree  must  he  affirmed. 


SALVADOR  CASTRO,  Appt., 

V. 

THOMAS  A.  HENDRICKS,  Commissioner  of 
the  General  Land  Office. 

(See  8.  C.  28  How.  488-443.) 

Ohfeot  of  act  of  J851  as  to  California  land  claims 
— provisions  of  ^--contests  helu^een  subsequent 
claimants — decision  of  Commissioner  of  Land 
Office,  vhen  upheld. 

The  primary  object  of  the  act  **to  ascertain  and 
wH^V  the  private  land  claims  In  the  state  of  Califor- 
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nla,"  approved  8d  Ifarch,  1851,  was  to  dlatlngnlsli 

the  vacant  and  public  lands  from  those  that  were 
private  property. 

For  this  purpose,  an  Inquiry  Into  pre-ezlsttng 
titles  became  necessary.  To  accomplish  this,  every 
person  clalminf?  lands  In  California,  by  virtue  of 
nny  riffht  or  title  derived  from  the  Spanish  or  Mex- 
ican Kovemment,  was  required  to  present  the  same 
'o  a  hoard  oi  commissioners. 

The  government  >^nn  no  Interest  In  the  contests 
between  persons  claiming  em  post  facto  the  irrant : 
nor  Is  this  coyernment  charged  to  decide  between 
3uch  claimants. 

The  refusal  of  the  Commissioner  of  the  Land 
Office  to  Issue  a  patent  upon  this  surrey,  was  an  ap- 
propriate exercise  of  the  functions  of  his  office. 

Argued  Apr.  25,  1860.    Decided  May  4,  1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  C^olu^nbia. 

This  case  arose  upon  a  petition  fi^ed  in  the 
court  below,  by  the  appellant,  for  a  writ  of  man- 
damus to  be  directed  to  Thomas  A.  Hendricks, 
Commissioner  of  the  General  I.«and  Office,  re- 
quiring him  to  issue  a  patent  to  the  petitioner 
for  certain  lands. 

The  court  below  entered  a  decree  refusing  the 
writ,  whereupon  the  petitioner  took  an  appeal 
to  this  court.  A  further  statenient  of  the  case 
appears  in  the  opinion  of  the  court. 

Messrs.  H«  P.  Hepbnra  and  R.  J.  Bremt 
for  appellant. 

Messrs.  J.  8.  Blaek,  Attif-Oen.,  and  E.  M. 
Stanton  for  appellee. 

Mr.  Justice  OAmpbell  delivered  the  opinion 
of  the  court: 

The  appeHant  petitioned  the  circuit  court  for 
a  writ  of  mandamus,  to  be  directed  to  the  Hon. 
Thoma<)  A.  Hendricks,  Commissionrr  of  the 
Land  Office,  commanding  him  to  prepare  and 
provide  a  patent  to  the  appellant  for  a  parcel 
of  land  in  California,  whicn  had  been  conlinned 
to  him  by  the  decree  of  the  district  court  for 
the  northern  district  of  California,  and  is  de- 
scribed in  a  survey  approved  by  the  surveyor 
general  of  that  state. 

It  appears  from  the  petition  and  answer,  and 
the  papers  filed  in  the  circuit  court,  and  form- 
ing a  part  of  the  record,  that  in  the  year  1839 
the  governor  of  California  granted  to  Antonio 
Buelna  a  tract  of  land  known  as  San  Gregorio, 
of  the  extent  of  four  square  leagues,  a  little 
more  or  less,  as  is  shown  in  the  sketch  attached 
to  the  espediente.  In  1849  the  representatives 
of  Buelna  (his  widow  and  her  husband)  sold 
to  the  appellant  one  league  of  land  in  t^e  lo- 
cation of  San  Gregorio;  and  in  1862  they  esce- 
cuted  a  deed,  conveying  the  same  land,  by  the 
description  of  one  league  of  land,  in  tlie  place 
known  by  the  name  of  San  Gregorio,  on  the 
coast  north  of  Santa  Cruz,  being  part  of  a 
tract  of  land  of  four  leagues,  g^nted  by  the 
government  to  Antonio  Buelna,  and  the  same 
is  declared  to  be  situate  and  bounded  as  fol- 
lows, and  containing  one  league,  more  or  less: 
commencing  at  a  stake  marked  A,  in  the 
Cafiada  de  los  Tunis,  where  the  Arroyo  de  los 
Tunis  comes  out  of  the  mountains;  thence  run- 
ning southerly  with  the  ridge  of  the  mountains 
to  the  stake  marked  B  in  the  Arroyo 
*  Hondo;  thence  following  said  Arroyo  [*441 
Hondo  until  it  meets  the  Arroyo  de  San 
Gregorio;  thence,  following  the  Arroyo  de  San 
Gregorio,  to  a  stake  marked  C  on  a  white  rock 
in  the  mountain,  situate  on  the  west  side  of 
said  Arroyo;  thence  northwardly,    about    two 
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miles,  to  a  high  conical  peak  of  the  mountain, 
<■!  which  is  a  placed  stake  marked  D;  thence 
•aatwardly  to  the  place  of  beginning. 

Separate  claimis  were  presented  by  the  widow 
of  Buelna  and  Salvador  Castro  for  their  re- 
spective portions  of  the  ranoho  San  Gregorio, 
and  separate  decrees  of  confirmation  were  made 
in  the  district  court.  The  decree  in  favor  of 
Madame  Buelna  is  for  three  square  leagues  of 
the  land  within  the  boundaries  described  in  the 
plan  attached  to  the  espediente,  and  referred  to 
in  the  original  grant,  copies  of  which  are  on 
file  in  the  cause.  Salvador  Castro  was  con- 
firmed to  the  tract  of  land  described  in  t^e  deed 
by  the  metes  and  bounds  before  mentioned,  with 
the  addition,  "being  portion  of  the  four  leagues 
granted  April  16,  1839,  by  J.  B.  Alvarado  to 
Antonio  Buelna,  and  known  as  San  Gregorio, 
the  tract  hereby  confirmed  containing,  by  esti- 
mate, one  square  league,  and  being  the  same 
land  described  in  the  conveyance  to  the  claim- 
•at."  The  two  decrees  were  communicated  to 
the  surveyor  general  of  California  in  1857,  and 
his  returns  are  filed  as  testimony  in  the  cause. 
He  has  laid  off  to  Madame  Buelna  the  three 
square  leagues  confirmed  to  her,  and  has  sur- 
Teyed  for  the  appellant  a  tract  within  the 
specific  calls  of  the  deed  and  decree  of  fifteen 
tnousand  seven  hundred  and  54-100  acres.  It 
is  apparent,  from  this  statement,  that  the  sur- 
veyor general  has  entirely  disregarded  the  lira- 
its  of  the  rancho  San  Gregorio,  and  the  restric- 
tions as  to  quantity  in  the  grant  of  Alvarado, 
governor  of  California,  of  April,  1839.  But 
these,  for  the  object  before  the  court,  were  the 
controlling  calls  in  the  deed,  as  well  as  in  the 
decree.  The  primary  object  of  the  act,  **to 
ascertain  and  settle  the  private  land  claims  in 
the  state  of  California,"  approved  3d  March, 
1851  (9  Stat,  at  L.  631),  was  to  distinguish  the 
▼scant  and  public  lands  from  those  that  were 
private  property;  and  for  this  purpose,  an  in- 
quiry into  pre-existing  titles  became  necessary. 
To  accomplish  this,  every  person  claiming 
442*]  lands  *in  California,  by  virtue  of  any 
rtoht  or  title  derived  from  the  Spanish  or 
Mexican  government,  was  required  to  present 
the  same  to  a  board  of  commissioners.  The 
mesne  conveyances  were  also  required,  but  not 
for  any  aim  of  submitting  their  operation  and 
▼alidity  to  the  board,  but  simply  to  enable  the 
board  to  determine  if  there  was  a  bona  fide 
daimant  before  it  under  a  Mexican  grant;  and 
■o  this  court  have  repeatedly  declar^  that  the 
government  had  no  interest  in  the  contests  be- 
tween persons  claiming  ex  post  facto  the  grant. 
United  States  v.  Flutter,  21  How.  170. 

The  authentic  evidence  of  what  is  private 
property  is  to  be  found  in  the  grants  of  the  gov- 
ernment of  California,  and  not  in  the  mesne 
conveyances.  Nor  is  this  government  charged 
to  decide  between  claimants  in  the  condition  of 
those  interested  in  the  rancho  San  Gregorio. 
It  was  entirely  competent  for  the  district  court 
to  connect  the  claims  arising  under  the  same 
grant,  and  it  will  be  its  duty,  in  superintend- 
fog  the  execution  of  the  decrees  of  that  court  in 
such  cases,  to  look  to  the  evidence  furnished  by 
the  grant  itself  as  overruling  in  determining 
questions  of  boundary  and  location. 

In  the  case  of  The  United  States  v.  Fossatt, 


the  limits  of  the  authority  of  the  courts  of  the 
United  States  under  the  act  of  the  8d  March, 
1851  (9  Stat,  at  L.  631),  before  cited.  We 
stated  in  that  case;,  that,  if  questions  of  a  judi- 
cial nature  arose  in  the  settlement  of  the  lo- 
cation and  boundary  of  the  grants  confirmed  to 
individuals  the  district  court  was  empowered 
to  settle  those  questions  upon  a  proper  case 
being  submitted  to  it  before  the  issue  of  the 
pat^t;  and  in  such  a  case,  the  judgment  may 
properly  extend  to  the  confirmation  of  the  sur- 
vey, and  an  order  for  a  patent  to  issue.  But  it 
was  not  the  expectation  of  this  court  that  the 
surveyor  general  should  make  returns  to  the 
district  court  in  every  case,  nor  did  they  imply 
that  the  validitv  of  a  survey  depended  on  the 
recognition  of  that  court,  or  its  incorporation 
into  a  decree  of  the  court.  The  surveyor 
general  of  California  was  char^^  with  the  du^ 
to  cause  all  private  claims  which  shall  be  final- 
ly confirmed  to  be  accurately  surveyed,  and  to 
furnish  plats  for  the  same;  and  in  the  location 
*of  the  said  claims,  he  was  invested  with  [*443 
such  power  and  authority  as  are  conferred  on 
the  register  of  the  land  office  and  receiver  of 
the  public  moneys  of  Louisiana,  in  the  6th 
section  of  the  "Act  to  Create  the  Office  of  Sur- 
veyor of  the  Public  Lands  for  the  State  of 
Louisiana,"  approved  3d  March,  1831  (4  Stat, 
at  L.  492).  Under  this  act  the  surveyor 
general  exercises  a  quasi-judicial  power;  and 
the  claimant  with  an  authentic  certificate  of 
the  decree  of  confirmation,  and  a  plat  or  survey 
of  the  land,  duly  certified  and  approved  by  the 
suveyor  general,  is  entitled  to  a  patent.  But 
then,  the  commissioner  of  the  Land  Office,  by 
virtue  of  enabling  acts  of  Congress,  exercises  a 
supervision  and  control  over  the  acts  of  the 
subordinate  officers  charged  with  making  sur- 
veys ;  and  it  is  his  duty  to  see  that  the  location 
and  survey  made  by  that  officer  under  tiie  decree 
of  the  court,  and  which  has  not  had  the  final 
sanction  of  the  judicial  tribunals,  is  in  accord- 
ance Avith  the  decree. 

The  refusal  of  the  Commissioner  of  th€  Land 
Offioe  to  issue  a  patent  upon  this  survey  was  an 
appropriate  eweroise  of  the  functions  of  his  of- 
fice, and  the  decree  of  thC'  Circuit  Court  refus- 
ing a  mandamus  is  affirmed,  viith  costs. 


FREDERICK  FREDERICKSON.  Agent  for 
Caroline,  Widow  Plaeffiin,  et  al.,  Plffs.  in 
Err., 

V. 

THE  STATE  OP  LOUISIANA. 
(See  S.  C.  23  How.  445-448.) 

Ijouisiana  law  taxing  property  of  decedent'^ 
when  not  invalid  by  the  treaty  with  U.  8, — 
construction  of  such  treaty. 


B 

•eac 


7  a  statute  of  Louisiana,  It  Is  provided  that 
:n  and  every  person,  not  bein);  domiciliated  In 


this  state,  and  not  being  a  citizen  of  any  other  state 
or  territory  In  the  Union,  shall  pay  a  tax  of  ten  per 
cent  on  all  sums  actually  received  frou  a  succession 
of  a  deceased  person." 

The  third  article  of  the  Convention  between  the 
United  States  and  the  Kln^r  of  Wurtemherj?  Is,  that 
'*the  citizens  or  subjects  of  eech  of  the  contractlnir 
parties  shall  have  power  to  dispose  of  their  personal 
property  within  toe  states  of  the  other,  by  testa- 
ment, and  their  lej^tees.  belncr  citizens  or  subjects 
«*  TT         4>ic   i.v«  -i.  1.  J  •       *         ,      .       of  tho  other   contractlnf?  party,   shall   succeed   to 

21  How.  445..  tni8  court  had  occasion  to  refer  to    their  said  personal  property,  and  may  take  Doseea- 
23  How.  U.  S.  Book  16.,  87  f    *-*  ^/  vv^^^ 


416-US  SUFBEUK  COCBT  OF  tllE  UNriTD  Stateb.  Dbc-  Tuv, 

•loo  thereat,  paring  lueb  datlei  odIt  ■■  tba  Inbab-  Jfr.  J.  P.  BemJs^Jm,  for  defendsat  in  a- 

Ittnta  of  the  cooDtry,  where  the  amid  property  lle>,  p,j. 

■'S.I.'iTuXL.'fSS^S'.u.,.,..^,!.-  l,ByU„<.n™<.ta.tr.»ll«l.   ttl^ 

Inatlon  between  citizens  ol  the  itate  and  alieni  Id  not  include  the  caM  now  before  the  coort.    Thi* 

the    Mme    circumstances,    and    waa    nothlDg    more  j,  ^^j  yjg  ^^^  ^f  ^  (JtiMn  of  the  United  8t«tei 

or''S.Te«iliw''™.«™'«   '""*'  "         "*^  dUpoBing  of  property  m  Wurtemberg,  nor  of  » 

The  treatT  Oovi  not  regulate  the  teatamentar/  Bubject  of  Wurtemberg  who  diapoaes  of  prop«i- 

aiBpoBitlona  ot  cUliena  or  aubjecta  of  the  contract-  ^y  [„  (ie  United  SUtei;  but  It  ii  the  caac  of 

!S5nfr7;"tbllrJ^dro"e»lsSXp"   "'""''   ""*  ^eof  o^  own  dti^nj  dying  at  home  «.d  di* 

Tbe  case  ot  a  cltlieo  or  anbjeci  of  the  renectlve  poaing  of  property  lying  within  the  ebtte  of 

countries  residing  at  home,  and  dlapoalng  of  prop-  ^y^ich  he  wae  a  citizen  and  in  which  he  died. 

ss.VK'j.piviu'i!  asi".;o"."fe  ™"   ?■ "  »• »» -«•  -rtiji. «..  t™.t,,  tta.». 

suit  would  be  the  same,  becanse  the  exemption 

Argued  Apr.  £5,  1860.     Demdei  Hay  ^,  ISSO.  extends  onl;  to  Buch  duties  as  are  not  imposed 

on  the  inhabitants  of  the  country    where   the 

IN  EBSOR  to  tbe  Supreme  Court  of  Loniel-  property  lies.      Now,  by  tbe  law  of  Lonidana, 

ana  for  the  Eastern  District  the  duty  would  be  levfM  on  the  legaeiei  aeem- 

This  eaae  arose  upon  opposition  made  by  tbe  i-og  to  these  parties,  even  if  they  were  dtboti 

fltate  of  Louisiana  to  the  account  filed  in  tbe  gf  Xouisiana.     Our  own  citiiens  are  csompelttd 

settlement  of  the   Buccession    of    John    David  to  pay  this  tax,  if  they  reside  abroad. 

Fink,  deceased,  in  the  second  district  court  of  fhe  State  v.  Poydra»,  9  La.  Ann.  188. 

New  Orleone.     The  state  claimed  a  tax  of  ten  3.  The  United  States  had  no  power  hf  treaty 

Eer  cent  on  the  amount  of  certain  legacies  left  to  interfere  with  or  control  the  right    of  the 

y  said   Fink,  one  of  her  citizens,  to  certain  gtate  of  Louisiana  to  tax  property  within  iti 

aubjecta  of  the  King  of  Wurtemberg.  limits,  or  to  control  or  regulate  the  descent  of 

Ilie  levying  of  the  tax  was  resisted  on  the  property  In  the  state.     These  powers  were  not 

ground  that  the  legatees  were    exempt    there-  conferred  by  the  states  on  the  general  goven- 

from  by  virtue  of  the  third  article  of  the  Con-  ment,  and  remain  vested  in  the  state, 

vention  of  Wurtemberg  of  April  10,  1844.    The  Const.    U.    S.    9tb    Aroendment;     see,    alio, 

•aid  court  entered  a   Judgment    allowing    tbe  Federalist,  Nos.  32  and  34;  Bto.  Conat.  |  ISOS, 

Btat«  the  tax  claimed.  and  authors  there  cited. 

The  supreme  court  ot  the  state  of  Louisiana 

having  atarmed  this  j^^^t.  ,">"  J;PP«'''  *'"'  Mr.  Justice  OanpboU  delivered  the  opinhm 

defendants  sued  out  this  writ  of  error.  ,  ,,     onurt-                                            -i~— — 

A  further  statement  of  the  case  appears  in  .,^^  defendant  in  error  made   opposition  to 

the  opinion  of  the  court.  the  account  filed  in  the  settlement  of  the  sofr 

Mr.  MUe.  T.jlop.  for  plainbff  in  error:  ^^  ^.^    deceased,  in  th* 

ir^S*w  *'^''  '^2^*««™t^w  I^rtt  I-i./  ««"»•  ^"t"^  "^rt  of  Ne^  Orleans,  beeawe 

^'^  ^^J  "1  *^'  WP'eme  Uw  oT  the  land.  ^■^^^  ^ecutor  did  not  plaoe  on  the  tableau  t« 

U.  B.  umst.  art.  6.  ^              ^^    amounU    respectively   »1- 

?w°^"l!!'™,^'?fT  '?'t  "™*f*    ^'"**'  ^  to  certain  legatees,  who  arrmbjert.  of 

and  \yurtemberg   (8  Stat,  at  L   598)   was  en-  .         ,    WurUmber^.     By    a    statute  of 

teied  Into  by  the  governments  of  the  two  eoun-  Lo„i,i^„   jt  j,  provided  that  ^'each  and  every 

tnes    for  the  advantage  of  both     Art.  3  of  that  ;         .V    d„^i,„iated   in   this    state, 

Convention   was   designed  by    Wurtemberg    to  P^^  ^^^  ^.       ^K^^,^  „,           ^^j^^  ,rt»te  or 

secure  to  her  wbjects  at  home  the  right  to  re-  territory  inlte  Union,  who   sfiall   be  entiUri, 

Mive  inheritances  falling  to  them  in  tSe  United  „i,^the7«a  heir,  legat^,  or  donee,  to  tJie  who!. 

State*.  In  the  same  manner  aiid_on_  the__same  „  „„„  „.^  „,  ',^7. „«..««„  nf   »   ™r«»  ds- 


s  if  they  wete  citizens    of   the    United  ^^  ^^^^r  such  a  p^^  sl^irhj:r.™.dta 

States,  a.  well  as  to  obtain  for  those  of  her  sub-  ^.      ^             elsewhere,  "hall  pay  a  tax  of  ten 

jecte  who  came  luto  the    United    States     the  ^^  „„  ^,             ^^^r  on  tte'' value   of  iH 

right  to  dispose  of  their  peraonal  property  by  ^      rty  which  he  miy  have  actually   received 

testament,  donation^r  othennse;  and  the  fact  J^^  J^.^  succession,  ot  so  much  thweof  a.  i. 

that  an   em-grant  from    Wurtemberg    bei^me  ^.^^^^^  .^  ^^.^  ^^^^l^  ^^^^  deducUng  all  deUa 

natural.Md  under  our  laws,  can  have  no  effect  j„^  j,    ^^^^  succession."     Tbe  claim  of  the  staU 

JS  ^^"Y,  *r-^  ^'"Ihi  ^^*^%  naturalifed  of  „,  Lo'^uiaaa  was  resisted  in  the  district  eonit, 

the  benefit  stipulate  for  in  theirinterest  when  ^^  ^^^             j  y,^  it  ;,  contrary  to   the  pro- 

the  treaty  was  made.     This  U  clear  upon  the  ,.^^^^  %f  tj,^  third  article  of   the    Convention 

principlea  which  should  govern  In  the  construe-  between  the  United  States  of  America  and  His 

tJon  ot  treaties.  Majesty,  the  King  oi  Wurtemberg,  of  the  lOth 

But  this  is  not  all.    Under  the  jurisprudence  April,  1844.    That  article  is,  that  "the  ciUiwu 

of  the  United  States  with  respect  to  the  poai-  or  subjects  of  each  of  tbe    contracting   partiw 

tion  of  her  own  citizens    who    see  fit  to  have  shall  have  power  to  dispose  of  their    personal 

themselves  naturalized  in  other  countries,  the  property  within  the  states  of  the  other,  fiy  testi- 

fact  ot  naturalization  would  not  work  such  a  ment,  donation,  or  otherwise;  and  'their  ['447 

change  in  the  condition  of  the  eititen  or  sub-  heirs,   legatees,  and  donees,  being    dtizeni   or 

ject  as  would  destroy  the  relations  previously  subjects  of  tbe  other  contracting   party,   shall 

existing  between  him  and  his  native  country,  succeed   to   their   said    personal   property,  and 

when  her  interest  or  those  of  her    people    re-  may  take  possession  thereof,  either    by   thfm- 

quired  those  relations  to  continue.  selves,  or  by  others  acting  tor  them,  and  dii- 

4  Am.  Law  Jour.  461;   Talbot  t.  Janion,  3  pose  of  the  same  at  their  pleasure,  paying  nnh 

Call.  133,  102,  ira.  dutiea  only  as  the  inhabitanta  of  the  country, 

6T8  UD-t- 


1859. 


Bell  v.  Vicksbubo. 


i4d-H445 


wbere  the  said  proper^  lies,  shall  be  liable  to 
My  in  like   cases.'^   This   court,   in   Uager  y. 
thrima,  8  How.  490«  decided  that  the  act  of  the 
l^slature  of  Louisiana  was  nothing  more  than 
the  exercise  of  the  power  which  every  state  or 
sovereignty  possesses  of  regulating  the  manner 
and    terms    upon    which   property,   real   and 
personal,  within  its  dominion,  may  be  trans- 
mitted by  last  will  and   testament,   or  l^  in- 
heritance, and  of  prescribinjg;  who  shall  and  who 
•hall  not  be  capable  of  takmg  it.    The  case  be- 
fore the  district  court  in  Louisiana  concerned 
the  distribution  of  the  succession  of  a  citizen 
of  that  state,  and  of  property   situated  there. 
The  act  of  the  legislature  under  review  does  not 
make  any  discrimination  between  citizens  of  the 
state  and  aliens  in  the  same  circumstances.    A 
citizen  of  Louisiana  domiciliated  abroad  is  sub- 
ject to  this  tax  (The  State  v.  Poydraa,  9  La. 
Ann.  103 ) ;  therefore,  if  this  article  of  the  treaty 
eomprised  the  succession  of  a  citizen  of  Louisi- 
MJUL,  the  complaint  of  the  foreign  legatees  would 
not  be  justified.    They  are    subject   to   "only 
such  duties  as  are  exacted    from    citizens    of 
Louisiana  under  the  same  circumstances."    But 
we  concur  with  the  supreme  court  of  Louisiana 
in  the  opinion  that  the  treaty  does  not  regulate 
the  testamentary  dispositions  of  citizens  or  sub- 
jects of  the  contracting  powers,  in  reference  to 
propertv  within  the  country  of  their  origin  or 
dtizenship.    The  cause  of  the  treaty  was,  that 
the  citizens  and  subjects   of   each  of  the  con- 
contracting  powers  were  or  might  be  subject  to 
onerous  taxes  upon  property  possessed  by  them 
within  the  states  of  the  other,  by  reason  of  thisir 
alienage,  and  its  purpose  was  to  enable   such 
persons  to  dispose  of  their    property,    paying 
nuih  duties  only  as  the  inhabitants  of  the  coun- 
try, where  the  property  lies,  pay  under  like  con- 
diticms.     The  ease  of  a  citizen  or  subject  of  the 
respective  oountries  residing  at  home,  and  dis- 
posing of  property  there  in  favor  of  a  citizen  or 
448*1  subject  of  the  other,  was  not  in  *the  c<m- 
templation  of  the  eontractinff   powers,   and  is 
not  embraced  in  this  article  of  the  treaty.    This 
view  of  the  treatv  disposes  of  this  cause  upon 
the  grounds  on  which  it  was  determined  in  the 
supreme  court  of  Louisiana.    It  has  been  sug- 
gested in  the  argument  of  this  case,   that  the 
government  of  the  United  States  is  incompetent 
to  reeulate  testamentary  dispositions  or  laws  of 
inheritance  of  foreigners,  in  reference  to  proper- 
ty within  the  statM. 

The  question  is  one  of  great  magnitude,  but  it 
is  not  important  in  the  decision  of  this  cause, 
and  we  consequently  abstain  from  entering  upon 
its  consideration. 

The  judgment  of  the  Supreme  Court  of 
LouUiana  U  affirmed. 


THOMAS  BELL,  Plff.  in  Err^ 

V, 

THE  MAYOR  AND  COUNCIL  OF  THE  CITY 

OP  VIOKSBURG. 

(Bee  8.  C  28  How.  448-445.) 

Affidavit  to  pleadingt  u>hen  vxiived  by  demurrer 
— pleading^  urhen  demurrable  by  state  law  for 
want  of  such  affidavit. 

Plea  of  non  est  factum  was  filed  without  an 
aflldavlt  of  Its  truth,  which  Is  required  by  a  statute 
of  Mississippi  to  authorise  its  reception.  Held,  that 
S3  Bow. 


I 


the  filing  of  the  plea  is  only  Irregular,  and  a  de- 
marrer  or  replication  to  It  is  a  waiver  of  the  affl- 
davlt,  upon  toe  general  principles  of  pleading. 

But  in  courts  of  states  in  which  this  8tatat# 
exists,  a  plea  of  non  est  factum,  without  the  affl- 
davit  required  by  It,  is  demurrable.  Such  is  the 
practice  in  Mississippi. 

The  circuit  court  msy  maintain  the  rules  of 
pleading  prescribed  by  the  statutes  of  a  state,  or 
adopt  the  usual  practice  in  the  state,  if  not  con- 
tiBxj  to  an  act  of  Congress. 

Where  the  practice  in  the  circuit  court  conforms 
to  the  state  practice,  it  would  be  a  surprise  upon 
the  plaintiff,  and  might  work  Injustice,  li  we  were 
to  sustain  the  plea  under  such  circumstances. 

Argued  Mar.  SO,  1860.    Decided  May  4*  -^Stf^- 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  J.  P.  BenJasilA,  for  plaintiffs  in  error: 

Defendants  in  error  rely  on  their  plea  of  non 
est  factum,  and  contend  that  a  demurrer  to  such 

f>lea  cannot  be  maintained.  This  is  undoubtc»d- 
y  true  at  common  law,  but  the  state  of  Missis- 
sippi has,  by  statute,  chan^^d  the  common  law 
on  this  subject,  and  the  circuit  court  of  the 
United  States  in  that  circuit  has  adopted  the 
Mississippi  law  on  the  subject  of  pleading. 
This  fact  need  not  appear  on  the  face  of  the 
record,  for  it  is  judicially  known  to  the  court. 
Now,  the  statutes  of  Mississippi  on  this  subject 
provide  "that  no  plea  in  abatement  shall  be  ad- 
mitted or  received,  unless  the  parties  offerine 
the  same  shall  prove  the  truth  thereof  by  oatn 
or  affirmation,  as  the  case  may  require;  and  no 
plea  of  non  est  factum  offered  by  any  person 
charged  as  obligor,  covenantor,  or  guarantor  of 
a  deed,  shall  be  admitted  or  received,  unless  the 
truth  thereof  shall  in  like  manner  be  proved  by 
oath  or  affirmation." 

Hutch.  Dig.  846. 

"Whenever  any  suit  shall  be  commenced  in  any 
of  the  courts  of  this  state,  founded  on  any  writ- 
ing, whether  the  same  be  under  seal  or  not,  the 
court  before  whom  the  same  is  depending  shall 
receive  such  writing  as  evidence  of  the  debt, 
promise,  undertaking  or  duty  for  which  it  was 
given,  and  it  shall  not  be  lawful  for  the  de- 
fendant or  defendants  to  deny  the  execution  of 
any  such  writing,  unless  it  be  by  plea  supported 
by  affidavit  of  the  truth  thereof,  to  be  filed 
therewith  at  the  time  such  plea  is  filed." 

Sec,  also.  Rev.  Code  of  Miss.  518. 

These  statutes  speak  for  themselves.  The 
plea  in  question  was  filed  unlawfully,  and  was 
not  a  legal  denial  of  the  execution  of  the  bond 
sued  on,  because  not  supported  by  "affidavit  of 
the  truth  thereof,  filed  therewith." 

The  transcript  contains  the  whole  record  as 
certified,  and  tnis  court  cannot  presume,  in  op- 
)>ORition  to  the  certificate,  that  tne  affidavit  was 
filed. 

The  plaintiff  had,  it  is  true,  the  right  to  move 
the  court  to  strike  out  the  plea,  but  he  had  also 
the  right  to  question  its  sufficiency  by  demurrer. 

The  plain  meaning  of  the  statute  is  that  the 
plea  of  non  est  factum,  unless  accompanied  by 
affidavit  of  its  truth,  shall  not  be  sufficient  in 
law  on  its  face  to  constitute  a  denial  of  the  fact 
of  the  execution  of  the  deed.  In  Mississippi, 
under  the  statute,  the  plea  would  be  treated  at 
unv  stage  of  the  cause  as  a  nullity,  being  "de- 
finent  in  one  of  the  substantial  requisites  of  the 
sUtute." 
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Prewitt  V.  Bennett,  7  S.  &  M.  101 ;  Templeton 
▼•  Planteri*  Bank,  5  How.  Miss.  171. 

But  the  plea  was  properly  demurred  to  as  de- 
fective under  the  law,  and  the  demurrer  was 
the  proper  and  regular  mode  of  disposing  of  it, 
under  tne  law  of  Mississippi. 

Bmith  V.  Bank,  6  Sm.  &  M.  314;  Johnston  v. 
Beard,  7  Sm.  &  M.  214. 

The  construction  put  by  the  state  courts  on 
their  own  statutes  is,  of  course,  adopted  by  this 
court,  tinder  its  repeated  decisions. 

Cathoari  v.  Robinson,  5  Pet.  264;  MoOraoken 
y.  Hayvcard,  2  How.  612. 

Finally,  the  judgment  of  the  court  below  was 
erroneous,  even  if  the  demurrer  was  properly 
overruled.  Under  the  Mississippi  practice  the 
judgment  should  not  have  been  final,  but  re- 
spondeat  ouster, 

Randolph  y.  Singleton,  12  Sm.  A  M.  439. 

Messrs.  George  E.  Badger  and  J.  M.  Oar- 
lisle,  for   defendants  in  error : 

As  to  the  plea  of  non  est  faotum,  it  is  sup- 
posed that  the  objection  may  be,  that  the  plea 
was  not  verified  by  the  oath  or  affirmation  of 
"the  party  offering  the  same." 

How.  &  Hutch.  Dig.  tit.  Pleading  and  Prac- 
tice, 580. 

To  this  it  may  be  answered:  Ist.  Thai  it  does 
not  appear  that  there  was  not  the  required  affi- 
davit. It  is  no  part  of  the  plea,  and  is  not 
necessarily  a  part  of  the  record.  In  the  court 
below,  so  far  as  appears  by  the  record,  no  ref- 
erence was  made  to  the  supposed  absence  of  an 
affidavit,  and  upon  this  writ  of  error  it*  will  be 
presumed  that  there  was  an  affidavit  if  neces- 
sary, as  the  plea  was  received  and  treated  as  a 
plea,  and  its  sufficiency  and  substance  ques- 
tioned by  general  demurrer. 

2d.  It  is  the  office  of  a  demurrer  to  call  in 
question  the  sufficiency  of  a  declaration,  plea, 
etc.,  upon  what  appears  on  its  face,  without 
reference  to  any  extrinsic  matter;  but  the  affi- 
davit is  no  part  of  the  plea ;  it  may  be  waived, 
either  expressly  or  by  implication. 

1  Ch.  PI.  chap.  9;  Steph.  PI.  44;  Richmond  y. 
Tallmadge,  16  Johns.  311. 

The  filing  of  the  plea  without  an  affidavit  is 
an  irr^ularity;  but  if  the  plaintiff  treats  it  as 
a  plea  pleaded,  he  has  waived  the  objection. 

See  Bray  v.  Bailer,  2  J.  B.  Moore,  213 ;  Rex 
y.  Cook,  2  Bam.  A  C.  618. 

And  as  to  the  precise  question  here,  it  has 
been  expressly  ruled  by  this  court  on  a  special 
demurrer  for  want  of  an  affidavit,  in  Bank  v. 
Blocomh,  14  Pet.  60,  a  case  arising  under  the 
same  statute  of  Mississippi.  The  court  said 
that  it  could,  at  most,  only  have  been  urged  as 
an  objection  to  the  receiving  of  the  plea,  but 
could  not  be  relied  on  as  ground  of  demurrer. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court : 

The  plaintiff  instituted  this  suit  upon  a 
sealed  instrument,  made  in  the  name  of  tne  city 
of  Vicksburg,  payable  to  bearer.  The  defen^lant 
pleaded  fifteen  pleas;  to  ten  of  which  the  plain- 
tiff demurred,  and  judgment  was  rendered  for 
the  defendant  on  the  demurrer.  Some  of  these 
pleas  involved  important  questions  touching  the 
validity  of  the  instrument,  which  have,  since  the 
decision  of  the  circuit  court,  been  the  subject  of 
discussion  in  the  supreme  court  of  Mississippi 
niitl  in  this  court,  it  is  conceded  that  nine  ol 
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the  pleas  were  insufficient,  and  that  the  demur- 
rers should  have  been  sustained  to  them.  Ths 
remaining  plea  is  the  ordinary  non  est  factum. 
This  was  filed  without  an  aflodavit  of  its  truth, 
and  this  is  required  by  a  statute  of  Mississippi 
to  authorize  its  reception.  But  the  defendant 
contends  that  it  is  the  office  of  a  demurrer  to 
call  in  question  the  sufficiency  of  a  deelaratioii 
or  other  pleadings  upon  what  appears  upon  its 
face,  without  reference  to  any  extrinsic  matter; 
that  the  affidavit  is  not  a  part  of  the  plea;  it  b 
only  that  which  is  necessary  to  authorize  the 
plea  to  be  placed  on  file,  and  it  may  be  waived 
either  expressly  or  by  implication.  The  filing 
of  the  plea  is  onl^  irregular,  and  a  demurrer  or 
replication  to  it  is  a  waiver.  Upon  the  general 
principles  of  pleading,  we  assent  to  the  accuracy 
of  this  argument. 

Commercial  d  R.  R,  Bank  of  Vicksburg  ▼. 
Slocomb,  14  Pet.  60;  NichoU  y.  Mason,  21 
Wend.  339. 

But  in  courts  of  states  in  which  this  statute 
exists,  a  plea  of  non  est  factum,  without  the  affi- 
davit required  by  i^  is  demurrahle.  Sudi  is 
the  practice  in  Mississippi. 

Smith  y.  Com.  Bank  of  Rodney,  6  Sm.  &  M. 
83 ;  *  Johnston  v.  Beard,  7  Sm.  ft  M.  [*445 
214;  Bancroft  y.  Paine,  15  Ala.  834;  4  Ala.  198. 

We  do  not  question  the  power  of  the  circuit 
court  to  maintain  the  rules  of  pleading  in  the 
manner  of  applying  the  (Statutes  of  a  state,  or 
it  may  adopt  the  usual  practice  in  the  state,  if 
not  eontraiy  to  an  act  of  Congress. 

We  learn  that  the  course  of  practice  in  the 
circuit  court  conforms  to  the  state  practice. 
We  suppose  that  it  would  be  a  surprise  upon 
the  plaintiff,  and  might  work  injustice,  if  we 
were  to  sustain  the  plea  under  sudi  eireom- 
stances. 

Judgment  reversed  and  cause  remanded. 


CHARLES  E.  JENKINS,  Moses  Kneeland,  aad 
Jackson  Hadley,  Plffs.  in  Err., 

V. 

WILLIAM  S.  BANNINa. 

(See  S.  C.  28  How.  456-467.) 

When  judgment  will  be  affirmed  with  ten  per 
cent  damages — amendments  ailowed  to  find- 
ings, not  grounds  of  error. 

Where  defendants,  on  refaslngr  or  nefleetisff  to 

Jilead,  were  defaulted  and  judgment  was  citcb 
or  plaintiff,  and  defendants  sued  out  a  writ  o( 
error,  but  failed  to  appear,  and  have  not  assljBDed 
error  in  this  court,  and  it  is  obyious,  from  an  In- 
spection of  the  transcript,  that  there  is  no  error 
in  the  proceedings,  the  judgment  affirmed,  with  ten 
per  cent  damaires. 

Motions  to  amend  mere  formal  defects  lo  the 
pleadings  are  always  addressed  to  the  discretioo 
of  the  court,  and  their  allowance  is  never  the  sab- 
ject  of  error. 

Argued  Apr.  SO,  1860.    Decided  May  4,  1S60. 

IN  ERROR  to  the  District  Court  of  the  Unit«d 
States  tor  the  District  of  Wisconsin. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

No  counsel  appeared  in  this  court  for  pUio* 
tifi's  in  error. 
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1859.                                                        Whitbidoe  v.  Dill.  448-466 

Mr.  R.  H«  Gillet,  for  defendants  in  error:  not  assigned  error  in  this  court,  and  it  is  6b- 
First.  The  practice  of  an  inferior  court  ib  not  vious,  from  an  inspection  of  the  transcript,  that 
the  subject  of  review  upon  a  writ  of  error.  there  is  no  error  in  the  proceeding.  Motions  to 
Marine  Ina,  Co.  of  Alexandria  v.  Hodgson,  6  amend  mere  formal  defects  in  the  pleadings  are 
Cranch,  206 ;  Simms  v.  Hundley,    6    Ilow.    1 ;  always  addressed  to  the  discretion  of  the  court. 
Turner  v,  Tatea,  16  How.  14,  p.  29.  and  are  usually  granted  as  a  matter  of  course. 
Second.  The    amendments    permitted   to  be  and  their  allowance  is  never  the  subject  of  er- 
made  to  the  plaintiff's  declaration,  were  within  ror.    That  point  has  been  so  frequently  decided, 
the  discretion  of  the  court  below,  and  cannot  that  we  do  not  think  it  necessary  to  cite  author- 
be  reviewed  or  reversed  on  error.  itics  in  its  support. 

The  reasoning  and  cases  cited  under  the  pre-  Under  these  circumstances,  the  counsel  for 
eedine  point  fully  sustain  the  above  position.  the  defendant  in  error  moves  that  the  judgment 
Thira.  The  assessment  of  the  damages  by  the  be  affirmed,  with  ten  per  cent  damages.    By  the 
eourt  below  on  a  default^  is  not  the  subject  of  twenty-third  rule  of  this  court,  it  is  provided 
review  upon  a  writ  of  error.  that  in  all  cases  where  a  writ  of  error  shall  de- 
Fourth.  There  being  no  ^rounds  for  an  arrest  lay  the  proceedings  on  the  judgment  of  the  in- 
€f  judgment  on  account  of  incurable  defects  in  ferior  court,  and  shall  appear  to  have  beeu  sued 
the  declaraticm,  there  can  be  no  error  in  the  out  for  delay,  damages  shall  be  awarded  at  the 
judgment  which  can  be  reviewed  and  corrected  rate  of  ten  per    centum    per    annum  on  the 
ifj  this  court.  amount  of  the  judgment,  and  the  said  damages 
Not  a  solitary  objection  was  made  to  any  pro-  shall  be  calculated  from  the  date  of  the  jua|f- 
eeedin^;  in  the   court   below.    It   follows   that  nient  in  the  court  below^  until  the  money  is 
there  is  no  error  to  correct,  and  the  judgment  paid. 
must  be  affirmed.  That  rule  is  applicable  to  this  case,  and  the 

-»r     T    A-     ^mi^  -^  J  f        J  XV        St        t  judgment  is  accordingly  affirmed,  with  oostM  and 

Mr.  Justice  OlifPord  delivered  the  opinion  of  ten  per  cent  damages, 

the  court: 

This  case  comes  before  the  court  upon  a  writ  ■ 

of  error  to  the  district    court   of   the   United  nrrrr^^M  ac^  'nrr^ifw^y^r-i^r^T^        m    r^t  »        x     ^xv 

States  for  the  district  of  Wisconsin.    It  was  an  THOMAS  WHITRTDGEc*  at,  Claimants  of  the 

action  of  debt  upon  a  judgment  recovered  by  Schooner  Fannie  Crocker,  Appts., 

the  present  defendant  against  the  plaintiff  in  TrkQuiiA  t>ttt     *    ? 

error,  in  the  district  court  of  the  United  States  JU»iiUA  U11.L.  et  at, 

tor  the   seoond    judicial    district  of  the  torri-  <8ee  S.  C.  28  How.  448-455.) 

tory  of  Minnesota     As  originally  framed,  the  ooWsion  hetireen  two  schooners-^ ant  of  look^ 

decUration  did  not  conUm  any  caption  spcci-  out-^ulea  of  vessel  astern  passing  the  vessel 

tying  the  term  of  the  court  when  it  was  filed,  ahead. 

or  the  return  day  of  the  process  on  which  it  was 

80th  day  of  December,    1857,    and  tne  process  gpondents  wna  held  In  fault  because  she  had  no 

was  reirularly  returnable  to  the  succeeding  Jan-  lookout ;  and  the  neglect  of  that  precaution  con- 

—.».  iL-—  #Jf  4^kA  <i;.4-..;m4>  ^w«n«^    f#*  vriiink  fhio  tflbutcd  to  tlic  disastef.  and  In  all  probability  waj 

nary  term  of  the  district  court,  to  which  tnis  ^^^  ^^^  ^.^^^j^  ^ij^jt  produced  It. 

writ  of  error  issued.     Service  of  the  summons  if  the  vessel  of  the  respondents  was  not  tuffl- 

apon  the  defendants  was  duly  made  on  the  fol-  clently  to  the  windward  to  have  passed  the  other 

i-l«tl--  j«-    -«;i   ♦^^   .L^,^   -i..r*«-  ♦k-*   ♦!.««  vessel  In  safety,  then  she  was  also  In  fault  be- 

lowing  day,  and  the  record  shows  ttiat  they  ^^^  ^^^  ^1^  not  seasonably  give  way  and  pass  to 

•ubsequently  appeared    and    demurred    to  the  the  right,  or  adopt  necessary  precautions  to  pass  in 

declaration,  showing  for  cause  the  formal  de-  "^^^^^  ^  ^^^^^  astern  In  an  open  sea  and  In  good 

fects  before  mentioned.    On   the   18th  day  of  weather,  is  sailing  faster  than  the  one  ahead,  and 

January,   1858,  the  plaintiff,  by  leave  of  the  pursuing  the  same  general  direction,  If  both  vessels 

eourt,  amended  his  declaration,  obviating  the  are  cl<>»«:*>a"Jed,jn  the  wind,  tte  vessel  astern,  as 

a  £  ^-  .v^..^  K^  *!,*  ^«»»««A*  ■-  general  rule,  Is  bound  to  give  way,  or  to  adopt 

defects  shown  by  the  demurrer.           ,        ^  ^  the  necessary  precautions  to  avoid  a  collision. 

No  exceptions  were  taken  to  the  order  of  the  The  vessef  ahead,  on  that  state  of  facts,  has  the 

court  granting  leave  to  amend,  and,  for  aught  seaway  before  her.   and  is  enUtled  to  hold  her 

that  appears  to  the  contrary,  the  amendment  P<>*'^*<>'** 

was  made  without  objection.  Argued  Apr.  tl,  1860.      Decided  May  4>  iS60. 

^^li^l^T"^'"^''*  "^  tH^'Z^'  ^A^  r'*'^  A  PPEAL  from  the  Circuit  Court  of  the  Unit- 

O'verruled  the  demurrer,  and  the  defendants  re-  A       ,  ex  ,      .      :Z    rJT  '2Li\M      V    a 

fasiiig  or  neglecting  to  plead  to  th«  merits  of  ArH**,.^^*?''  f^T  *•"*  ^•*"^,  "I*  .^?!7'5?A-^.» 

te^  Sr^lf  ^e&ertd^'JJitVwc?:  Maryland  by   the   appe,^    to   re^jer  ^ 

the  suit  was  founded.    Keferind was  then  made  a**' r<»ult'»«   ffwa  ^  'f^""°'l,  .^u^ullt 

of  the  cause  to  the  derk  to  compute  the  inter-  court  entered  a  decree  in  favor  of  the  l^ants 

srt,  and  on  his  report  being  made  in  writing,  ^ot  the  ful   value  of  the  vwsel  and  ««w.  This 

467']   judgment  ^ras  givin  in  favor  of  t&  "l?"*"  having  been  affirmed,  on  appeal,  by  the 

SLntiff^or  the  amount  oTthe  former  judgment,  fJ^^  «2"'*'  "**  '•«*P«''d«°t«  tw'k  an  appeal  to 

together  with  interest  on  the  same.  tnis  court. 

On  this  state  ot  the  record,  the  defendants  nom.— Oolltoton;  meaiurt  of  aamagntor—mt 

sued  out  a  writ  of  error,  and  removed  the  cause  notes  to  4  L.  ed.  U.  8.  456,  and  11  L.  ed.  u.  8.  S5. 

into  this  court,  but  have  failed  to  appear  and  RighUot  »team  and  mMinif  t«$»tlt  with  reftrmee 

prosecute  their' writ  of  error.    TheyJCot  ex-  J»  ,^*  n'Z'^vX  'fS?%  t'eT^'l'lS': 

cept  to  the  ruling  of  the  district  couri^,  and  have  30  C  C  A.  630. 

23  How.  581 
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A  further  Btatement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Messrs,  Oeorso  W.  Browm  and  F.  W. 
Brue,  Jr.,  for  appellants. 

Mr.  iohm  H«  B.  irfitrabe,  for  appellees : 

The  colliding  vessel  was  clearly  and  alone  in 
fault. 

1.  Because  there  was  no  proper  lookout. 

2.  Because,  even  after  Tne  Smith  was  seen, 
there  was  nefflisrence  in  not  taking  the  proper 
means  to  avoid  Sie  collision. 

In  support  of  these  positions,  the  following 
authorities  are  relied  on: 

8t.  John  V.  Paine,  10  How.  585;  Newton  v. 
StehUna,  10  How.  607;  The  Oeneaee  Chief  v. 
Fitzhugh,  12  How.  461 ;  The  New  York,  59  U. 
8.  (18  How.)  225;  Wood  v.  Davie,  59  U.  S. 
(18  How.)  467;  Chwtnherlain  t.  Ward,  62  U.  S. 
(21  How.)  570;  The  Catharine  v.  Diokinaon, 
58  U.  8.  (17  How.)  177;  The  Europa,  2  Eng. 
L.  ft  Eq.  557;  The  Netherlande  Steamboat  Co, 
T.  Styles,  9  J.  B.  Moore,  286. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  the  United  States  for  the  district 
of  Maryland.  The  libel  was  filed  in  the  dis- 
trict court  on  the  Slst  day  of  March,  1855.  It 
was  a  proceeding  in  rem  against  the  sdiooner 
Fannie  Crocker,  and  was  instituted  by  the  libel- 
ants as  the  owners  of  the  schooner  Henry  R. 
Smith,  to  recover  damages  on  account  of  a  col- 
lision which  took  place  between  those  vessels 
on  the  9th  dav  of  March,  1855,  in  the  Chesa- 
peake bay,  whereby  the  latter  vessri  was  run 
down  and  totally  lost.  As  alleged  by  the  libel- 
ants, their  vessel  sailed  the  day  previous  to  the 
collision,  from  Hampton  Roads,  in  the  state  of 
Virginia,  laden  with  a  valuable  carso  of  oys- 
ters, and  bound  on  a  voyage  to  New  Haven,  in 
the  state  of  Connecticut. 

They  also  allege,  thai  at  half  past  eight 
o'clock  in  the  evening  of  the  day  of  the  collision, 
the  wind  beinff  then  from  the  northwest,  and 
blowing  a  fresh  breeze,  and  when  their  schooner 
was  heading  one  point  to  the  eastward  of 
north,  close-naulchd  on  the  wind,  another  schoon- 
er was  seen  on  their  larboard  quarter,  about  one 
third  of  a  mile  distant;  tnat  the  strange 
schooner  sailed  faster  than  the  vessel  of  libel- 
ants, and  soon  came  up  with  and  abeam  of  their 
vessel,  when  she  put  ner  helm  up,  bore  away, 
and  comine  down  on  the  vessel  of  the  libelants, 
head  on,  struck  her  abreast  the  cabin,  and  so 
damaged  her  that  she  sunk  in  a  few  minutes, 
leaving  the  master  and  crew  only  time  to  escape 
on  board  the  colliding  vessel. 

Many  other  facts  and  circumstances  are 
stated  in  the  libel  to  show  that  those  on  board 
450*]  the  vessel  of  the  libelants  were  *not  in 
fault,  and  that  the  collision  was  occasioned 
wholly  through  the  unskifulness  and  negligence 
of  those  in  charge  of  the  vessel  of  the  claimants. 
In  their  answer,  the  claimants  admit  the  colli- 
sion, and  that  the  vessel  of  the  libelants  was 
lost,  but  they  deny  that  the  circumstances  at- 
tending the  disaster  are  truly  stated  in  the  libel. 

According  to  their  account  of  the  circum- 
stances, it  oecame  necessary  for  The  Faimie 
Orocker,  between  eight  and  nine  o'clock  in  the 
evening  of  that  day,  and  just  before  collision,  to 
liiok.  in  order  to  alter  her  course.  At  that  time, 
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as  they  allM^e,  she  was  heading  towards  ths 
southern  ana  western  shore,  but  oeing  nnder  a 
double-reef  mainsail,  foresail,  and  jib,  and  in 
ballast  trim,  she  failed  to  go  round.  8imilar  at- 
tempts, as  they  allege,  were  several  times  re- 
peated, but  without  success.  Finding  that  Uis 
vessel  would  not  go  round,  the  master  then 
gave  the  order  to  wear  ship,  and  in  executing 
that  order  the  main  peak  was  lowered  to  cnablt 
the  vessel  to  wear  rapidly;  but  when  the  main 
boom  passed  over  the  deck,  the  wind  eauglit 
the  sail  and  threw  it  over  the  main  ffaff,  and 
tore  the  sail  from  tiie  leech-rope,  rendering  it 
perfectly  useless.  While  assisting  to  execute 
this  order,  one  of  the  seamen  had  his  leg  caught 
in  the  fore  sheet,  and  was  severely  injured,  when 
all  hands,  except  the  master,  who  was  at  the 
wheel,  went  to  relieve  the  seaman.  After  dis- 
engaging the  seaman  from  his  dangeroiu  situa* 
tion,  the  rest  of  the  hands,  as  the  daimants  al- 
lege, were  called  to  haul  in  the  mainsail,  whidi 
was  then  dragging  in  the  water,  and  at  this 
juncture  another  vessel,  which  subseouently 
proved  to  be  the  schooner  of  the  libelants,  was 
seen  on  the  starboard  quarter  of  the  claimants' 
vessel,  some  three  or  four  lengths  off.  In  order 
to  prevent  the  two  vessels  from  coming  in  con- 
tact, the  claimants  allege  that  the  helm  of  thdr 
vessel  was  put  hard  up,  with  a  view  to  go  to  the 
stem  of  the  strange  vessel;  but  the  effort  was 
unavailing,  and  the  two  vessels  came  tccethnr, 
and,  as  uie  claimants  allege,  wholly  through 
the  carelessness  and  unskillful  management  of 
those  in  charge  of  the  other  vessel,  in  not  alter- 
ing their  rtnme  in  proper  time  to  avoid  a  col- 
lision. 

Some  particularity  has  been  observed  in  stat- 
ing the  defense  *in  order  that  the  re-  [*451 
spondents  may  have  the  full  benefit  of  ths 
position  they  nave  assumed. 

Two  witnesses  only  were  examined,  on  ths 
part  of  the  libelants,  in  respect  to  the  dreum- 
stances  of  the  disaster.  In  the  district  court  a 
decree  was  entered  for  the  libdantSy  allowing 
them  the  full  value  of  their  vessd  uid  cargo; 
and  on  appeal  to  the  drcuit  court,  that  deoes 
was  affirmed;  whereupon  the  reepoiidents  ap- 
pealed to  this  court. 

From  the  pleadings  and  evidence,  it  latisfse- 
torily  appears  that  llie  Heniy  R.  Smith  was  a 
schooner  of  one  bundled  and  thirty-four  tons, 
and  that  she  was  laden  with  oysters,  and  bound 
on  a  voyage  to  New  Haven,  in  the  state  of 
Connecticut.  She  was  a  standi  vessel,  well 
manned  and  equipped,  showed  a  proper  liflfat  at 
the  time  of  the  collision,  and  had  a  sufficient 
and  competent  lookout.  On  the  other  hand. 
The  Fannie  Orocker  was  a  sdiooner  of  two 
hundred  and  twenty- two  tons,  sailing  in  ballast, 
and  was  bound  on  a  voyage  from  Dighton,  in 
the  state  Massachusetts,  to  Baltimore,  in  the 
state  of  Maryland.  Like  the  ether  vessel,  iht 
was  stanch,  and  well  manned  and  equipped, 
but  failed  to  show  a  l^t  at  the  time  of  the 
collision,  and  had  no  sufficient  lookout  stationad 
on  any  part  of  the  vessd.  All  o^  Uie  wit^ 
nesses  state  that  the  night  was  dear,  and  that 
there  was  no  difficulty  In  seeing  objects,  with- 
out lights,  at  considerable  distaaoe.  nnisy  bmb- 
tion  no  circumstance  tending  to  authorise  ths 
conclusion  that  the  collision  can  be  justiiled  or 
excused  on  account  of  the  diaracter  of  ths 
night  or  the  difficulties  of  the  navigation.   Oe- 


i 


1859. 


Whttbidob  ▼.  Dill. 


448-4S5 


earring,  as  it  did.  Inside  of  the  capes,  in  the 
«pen  iMiy,  of  a  dear  night,  with  no  difficulties 
to  encounter,  except  a  fresh  breeze  from  the 
northwest,  it  is  obyious  that  one  or  both  of  the 
vessels  must  be  in  fault.  They  were  both  sail- 
ing in  the  same  general  direction;  but  the  vessel 
of  the  respondents,  being  in  ballast,  and  the 
larger  of  uie  two,  was  moving  through  the 
water  at  the  ereater  speed.  She  was  astern  of 
the  other  vessel,  and  somewhat  to  the  windward, 
but  was  sailinf  on  a  line  converging  to  the 
track  of  the  other  vessel ;  and  both  vessels  were 
eloee-hauled  on  the  wind. 

Terry,  the  mate  of  the  libelants'  vessel,  says 
462*]  when  he  first  *saw  the  other  schooner, 
she  was  half  a  mile  distant  on  the  weather 
quarter.  At  that  time  both  vessels  were  on  the 
wind  and  standing  the  same  way — ^to  the  north- 
ward and  eastward.  According  to  his  account, 
the  vessel  of  the  respondents  sailed  faster  than 
the  vessel  of  the  libelants,  and  ran  down  until 
she  got  abreast  of  her  to  the  windward,  when 
she  was  about  fifty  rods  distant.  He  also  states, 
that  when  they  first  saw  that  she  was  coming 
4own  on  them,  they  put  the  helm  of  their  vessel 
op,  and  tried  in  every  way  to  keep  dear  of  her, 
iNit  could  not,  as  she  had  fallen  off  from  her 
course,  and  was  then  before  the  wind. 

Another  witness  (a  seaman)  was  also  ex- 
amined by  the  libelants.  His  testimony  sub- 
stantially confirms  the  mate,  and  clearly  shows 
that  the  vessel  of  the  libelants  was  ahead,  and 
that  the  other  vessel  was  to  the  windward,  and 
moving  through  the  water  much  faster  than  the 
vessel  of  the  libelants. 

Both  witnesses  testify,  in  effect,  that  the  ap- 
proaching vessel,  when  she  was  nearly  abreast 
of  their  vessel,  fell  off  and  struck  the  vessel  of 
the  libelants  on  the  larboard  quarter,  as  allegini 
in  the  answer.  They  both  affirm  that  they  had 
a  Buffident  and  competent  lookout  and  proper 
lights. 

Several  witnesses  were  also  examined  on  the 
part  of  the  respondents.  Their  account  of  the 
circumstances  attending  the  disaster  differs  in 
several  particulars  from  that  given  by  the  wit- 
nesses examined  by  the  libelants.  They  all 
agree,  however,  that  the  vessel  of  the  libelants 
was  not  seen  by  anyone  on  board  their  vessel 
until  she  was  so  near  that  all  efforts  on  their 
part,  to  prevent  a  collision,  were  unavailing. 

1  n  effect,  they  also  admit  that  their  vessel,  at 
ihe  time  of  the  collision,  had  no  lookout  en- 
gaged in  the  performance  of  that  dutv.  On 
this  latter  point,  the  master  says  that  he  had  di- 
rected the  steward,  a  colored  man,  to  keep  a 
lookout,  and  adds,  that  he  was  somewhere 
about  the  main  deck.  But  all  hands  had  been 
called  to  haul  in  the  mainsail,  and  the  second 
mate  states  that  he  first  saw  the  vessel  of  the 
libelants  while  he  was  engaged  with  the  other 
lisnds  in  oideavoring  to  accomplish  that  object. 
When  he  saw  the  vessel,  he  says  she  was  only 
about  three  times  the  length  of  his  vessd  off. 
453*]  *At  that  time,  all  the  hands,  except  the 
steward,  were  aft  the  mainsail,  where  they  could 
not  see  the  other  vessel  without  changing  their 
position.  She  was  first  descried  by  the  second 
mate  as  he  stepped  up  on  to  the  "lazy  board,*'  so 
•called,  in  order  to  haul  up  the  damaged  sail.  He 
then  cried  out  to  the  master  to  put  the  helm 
down,  but  the  mate  at  the  same  time  sung  out  to 
put  the  helm  up.  In  this  confusion  the  master 
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adopted  the  suggestion  of  the  mate ;  and  he  ad- 
mits that  the  8te¥rard,  when  the  alarm  was 
given,  came  running  aft,  and  assisted  him  in 
changing  the  helm. 

Tm  other  witnesses  state  that  the  steward 
assisted  the  master  in  putting  up  the  helm ;  and 
one  of  them  says  that  no  particular  person  was 
keeping  watch,  and  attempts  to  justify  the  neg- 
lect upon  the  eround  that  it  is  not  customary 
to  have  a  man  n>rward  when  all  hands  are  called 
to  take  in  the  sails. 

Suffice  it  to  say,  without  entering  more  into 
detail,  that  the  testimony  of  the  respondents 
shows,  conclusively,  that  thdr  vessel  had  no 
sufficient  lookout  at  the  time  of  the  collision; 
and  the  second  mate,  who  first  discerned  the 
vessel  of  the  libelants,  testifies,  without  qualifi- 
cation, that  if  they  had  seen  her  three  or  four 
minutes  sooner,  they  could  have  cleared  her  and 
prevented  a  collision. 

From  these  facts,  which  are  proved  Iteyond 
doubt,  it  necessarily  follows  that  the  vessel  of 
the  respondents  was  in  fault.  She  had  no  look- 
out; and  the  neglect  of  that  precaution  con- 
tributed to  the  disaster,  and  in  all  probability 
was  the  solo  cause  that  produced  it. 

2.  Assuming  that  the  vessel  of  the  respond- 
ents was  not  sufficiently  to  the  windward  to 
have  passed  the  other  vessel  in  safety,  then  she 
was  also  in  fault,  because  she  did  not  season- 
ably give  way,  and  pass  to  the  right.  Where 
a  vessel  astern,  in  an  open  sea  and  in  good 
weather,  is  sailing  faster  than  the  one  ahead, 
and  pursuing  the  same  general  direction,  if  both 
vessels  are  close-hauled  on  the  wind,  the  vessel 
astern,  as  a  general  rule,  is  bound  to  give  way  or 
to  adopt  the  necessary  precautions  to  avoid  a 
collision.  That  rule  rests  upon  the  principle 
that  the  vessel  ahead,  on  that  state  of  tacts,  has 
the  seaway  before  her,  and  is  entitled  to  hold 
her  position;  *and  consequentlv,  the  [*454 
vessel  coming  up  must  keep  out  of  the  way. 

Speaking  of  steamers,  Judge  Betts  said,  in 
the  case  of  The  Oovemor,  Abb's  Adm.  110,  that 
the  fact  that  they  were  running  in  the  same 
direction,  the  one  astern  of  the  other,  imposed 
upon  the  rear  boat  an  obligation  to  precaution 
and  care,  which  was  not  diamable,  to  the 
same  extent,  upon  the  other.  Be  accordingly 
held,  tluit  a  vessel  in  advance  is  not  bound  to 
give  way,  or  to  give  fadlities  to  a  vessel  in  her 
rear,  to  enable  such  vessel  to  pass ;  but  that  the 
vessel  ahead  is  bound  to  refrain  from  any 
maneuvers  calculated  to  embarrass  the  latter 
vessel  while  attempting  to  accomplish  that  ob- 
ject. Similar  views  had  previously  been  an- 
nounced by  the  same  learned  judge,  in  the  case 
of  The  Steamboat  Rhode  Island,  decided  in  1847. 
In  that  case,  it  is  said  the  approaching  vessel, 
when  she  has  conunand  of  ner  movements, 
takes  upon  herself  the  peril  of  determining 
whether  a  safe  passage  remains  for  her  beside 
the  vessel  preceding  her,  and  must  bear  the  eon- 
sequences  of  misjudgment  in  that  respect. 
No  immunitv  is  extended  by  the  law  to  the  one 
possessing  the  greater  speed;  and  so  far  from 
encouraging  the  exerdse  of  the  power  to  its  ut- 
most, the  ULW  cautiously  warns  and  checks  ves- 
sels propelled  by  steam  against  an  improvident 
emplo3rment  of  speed,  so  as  to  involve  danger 
to  others,  being  stationary  or  moving  with  less 
velocity.    Olcott,  Adm.  516. 

That  case  was  appealed  to  the  drcuit  courts 
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where  it  waa  affirmed.     The  Rhode  Island,  1  rtght  to  ocenpj,  ase,  and  enjoy  the  land;,  Ib  eon- 

•Rl^x^Lf   ooQ  mon  with  the  united  States,  antll  iHutitloB  waa 

j>iucni.  dw.               , ,    _.           .     .         .^  1  ^  made.    The  treaty  Itself  converted  the  reaerred  lee- 

Emengon  aaya,  a  ahip  ffoing  <mt  of  a  port  laat  tiona  into  Indlyldual  property. 

it  to  take  care  to  avoid  the  yesael  that  has  gone  ,   Althpngh   the  fOTernment   alooe  can  ^  porchaie 

«rt  before  her  «d  he  mentions  the  case  of  a  J,'?'?g,'^?aS  Sf "StSSSfft^.:  SaSrt^iSf  5 

imall  veBsel  which  'went  out  of  the  port  of  Mar-  the  Nation  wbo  take*  u  private  owner  can  aell  bla 

seilles,  and  in  taddng  struck  a  boat  that  went  reewyed  Interrat.                            .    ^    .     . 

ant  h<>fnr»  hor  whieh  wail  aliio  taekiiur     Claim  When  the  United  State*  selected  the  landa  r«- 

out  Detore  ner,  wnien  was  aiso  Mcun^.    ^i&"n  aerred  to  him,  and  made  parUtton  (of  which  the 

for  damages  was   made   by  the  boat,  and  the  patent  la  conclnslve  eridence)   his  xrantees  took 

judges  were  of  opinion  that  the  vessel  going  the  Interest  he  wonid  have  taken  U  llrlnc. 

out  last  is  to  take  care  to  avoid  the  one  before  .         j  „       ,    ,o„/,       n    -j  ^  .<       •    .»/./■ 

it.    Emerigon,  chap.  12,  t  U,  P.  380.     Other  ^'J^**  "'^V  '»  -'«<'<'•      D^'tded  May  1,,  1880. 

T*i°**^p|'w  If^tl'^^  ifo-ht  «r*°div*  'Zl  T  N  KRROR  to  the  Circuit  Court  of  the  United 
tr^.  b'TvWs.  Vl^'^tlJ^l'  af^  A  State- tor  the  ^strict  ofI^ia.«.  . 
another,  and^follows  her,  sLuld  Uke  care  to  ,hJ5i!Jili^w  ^^L^Ji  ejectaient  brou^it  m 
465*]  avoid  a  collision,  'without  which  she  ^  «*"^  ^'''  ^^  ^%  plamtrffs  m  error,  to  re- 
will  have  to  answer  in  damages.  Sibille  de  ?^^Jt^\^T  '^V*  *■""  •'**^*"'  "*  ^^  '" 
Abordaee   I  240  Laporte  county,  Indiana. 

We  Te  not  aWare  that  the  precise  question  .„?'t.^j|^„JJf '^T  JfJ[!'*J*?Sl**?  **"  H  T^!t 

presented  in  this  case  has  been  ruled  by  any  of  ^f^^jJ^^f^.^^*  i?.  JtTf'J?*  *5' i*!'"''"*'  *** 

the  Federal  courts.    Remarks  are  certainly  to  P'Ti,?!v'"*^,^li^?fx  "?*,;!  ^^'• 

be  found  in  the  opinion  of  the  court  in  the  base  .y^t  J^^^  ^^^^^^^J       *  ***  ''*'**'"  *" 

of  The  Cletnmt,n  Law  Rep.  444.  which  are  %«P™i*l  **i  ^i' f^":^' o  «  .    i«i.       a, 

inconsistent    with    the    proposition    here    laid  .    /J!^^  ■%■;  r,^|!^5r  V- *•  ■*^**^ 

down.    That  case  was  app^ed  to  the  circuit  t   T?^  SlXfc^^  fh- f^^^f  « -  07»). 

court,  and  was  there  affiriST  But  the  remarks  I-  ??4*^  '^±,  l^ft^^^^™?!*"* /IS 

tjt  vrhifh  w  rfffpr  wnrA  not  nAflMuumr  tn  the  Hn>  "**.  1888,  was  a  mere  executory  promise  of  the 

ds."n*of  tte  ^SeT^d^^^^htaTt^ey^Iurtt  R"p*!? iV^^f  ^^^J^Sot 'iJjV*  h'"?  ''£.%*^* 

received  -<*»>  ■""-  /....Ufl».ts~.     T»i  tn^^t  to  Pet-chi-co,  two  sections  of  land,  to  be  there- 

2  Curt 

"^Without  further   discussion    of   the  general  ??i  Jf'il!?.'^,  ^!^V^^  -S?^  f****  T  T 

principle  at  the  present  time,  it  will  be  sufficient  "'*?^„SSV^^**,'^„?**:^'-*a  '".""'  ^^ 

lo  say,  that  we'^we  satisfied  that  the  rule  as-  Jf^^/'^^K^^'  ^^iX'^.f^J'  ?^ 

sumed  in  this  ease  is  one  well  calculated  to  pre-  ^"^  *  ^^L^J '  ^^^^^^o^*!  l^  ^^  ^?' 

vent  collisions,  and  that  it  is  one  which  ought  ^^  \  lf?*?|2'  ^  ^'^-  *"'  •"•*"•**  '•  ^'^ 

to  be  constantly  observed  and  enforced  in  all        vi^  i^.   T.!.*.'    __„  ^„„*_^ .     .. 

ca«es  where  it 'is  applicable.    That  exception-  K«^i.^2i^l^tif»^ift.^^^,t'*""t"*  * 

able  cases  may  arisS^^is  not  at  all  improlJable;  h.f^^,i*y  >h,.P»i^*«'  department,  w.. 

but  it  will  be  the  priper  time  to  cons/der  them  "l!f '5^5"!;,?S''ii*  t?**!"^  against  public 

when  they  are  preJintId  for  decision.    For  these  l?^  ^iiTlL^J^li^,  T^^  ^  ,      •*■ 

reasons,  ^  are  of  the  opinion  that  the  vessel  "^f!!*'  ^1!,'"?^  ^  i.!  ^    2»    *   ?n    • 

of  the  respondents  was  wholly  in  iault     Ob-  ,,f^?^?"*,p^°f,f'  i°.°P«  *%h*L''I  *t  ^^'^^ 

ieetion  wasmade  to  the  damures  aa  excessive  "*•  "t-  32,  ch.  6.  $  46;  Carleton  v.  Uiii\t<m, 

^h?  ^nd^t**the  viSSTghT  havT^^t;  fMer  670 ,  Boe  v  If «r«in.  8  Ba™  &  C  16  Com. 

raised  fiom  where  she  was  sank.    After  a  care-  ^*'  ^^^-'  -**''- »  ^  act  of  July  22,  17»0,  1  S.  U 


iceived  with  some  qualification.    The  Clement,   '^f.^.^Z^  kL  *^  Szl.  j   '7     Ti^  ■ 

curt.  C.  C.  868.  i\;  Pars.  Mar.  I-w,  p.  197.   ^ilrrbl'l^folS.eXa^AmicaM^,?^^^ 


^mJZ^T^Ki^  '  '"^ "''"'''    Ooodell  V.  Jackson,  20  Johns.  706,  708. 

affirmed,  with  eoaU.  ^^  ^^  ^^^  Pet-chi-oo  is  inoperative. 

First.  Because  no  estate  in  the  lands  then  ex- 
isted. 
JOHN  DOE,  00  dem.,  Curtis  Mann  and  Dolphua  Second.  Because  it  conveys  no  specific  land. 
Hannah,  Plffs,  in  Err.,  The  description,  whether  we  look  to  the  sob- 

V,  ject  conveyed  or  the  title,  is  too  vague  to  con- 

WILLIAM  WILSON.  ^^L*"^  property. 

itu^fi  r  on  »*>»  AM^RA  \  Third.  It  is  void  as  to  subsequent  purchaser^ 

(See  S.  a  28  How.  457-464.)  ^,^^3^  „^^  recorded  until  February  27,  1856. 

■  "  Rev.  Stat.  Ind.  1843,  ch.  28,  §  25,  p.  418. 

it  was  not  filed  in  any  department  of  the 
government,  and  has  never  received  the  sanetioa 
of  any  officer  of  the  government. 

U,  8,  V.  King,  3  How.  786,  787. 

The  act  of  May  20,  1836  (5  Stat,  at  L.  ^ 
31),  vesting  the  estate  of  persons  who  died  be- 
fore patent  issued  in  the  neirs  or  assign«)es  of 
such  person,  will  mot  vest  the  title  in  Coleridc, 
Cocjuillard  or  Wilson,  because  they  are  not  such 
assignees  as  were  contemplated  by  that  act. 

See  Lomfea  v.  Brant,  10  How.  348 ;  Btoddori 
v.  C/uimbers,  2  How.  816;  Bieeell  y.  Penrose,  8 


Treaty   with    Pottawatomie    Indiana — reecrva 
tiona  to  individuala  of  the  tribe — grant  by 
one,  of  hia  landa — when  grantee^a  title  per- 
fected. 


By  the  treaty  of  October  27.  1882.  the  Pottawato- 
mie Indiana  ceded  to  the  United  SUtes  their  title 
and  Interest  In  and  to  their  lands  In  the  states  of 
Indiana  and  Illinois,  and  the  Michigan  territory, 
south  of  Grand  river,  and  reservations  were  made 
In  favor  of  Individual  Pottawatomles,  and  to  com- 

Slete  their  title  to  the  reserved  lands,  the  United 
tates  agreed  that  they  would  issue  patents  to  the 
respectlv«  owners. 

The  reaervees  took  \,y  the  treaty,  directly  from 
the   Nation,   the   Indian   title,   and   this  waa  the 
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How.  317;  Frmioh  t.  Spencer,  62  U.  8.  (21 
How.)  228. 

It  was  not  intended  to  grant  the  estate  of  a 
dead  man  to  an  assignee  by  an  instrument  not 
recognized  by  law,  never  recorded,  never  pro- 
duct to  the  land  office,  and  on  which,  if  pro- 
duced, the  office  could  take  no  action. 

11.  The  patent  of  January  7,  1837,  was  the 
first  act  severing  tliis  land  from  the  public  do- 
main, and  vesting  an  estate  in  it  in  any  indi- 
vidual, and  subjecting  it  to  the  state  laws. 

Wilcox  V.  Jackson,  13  Pet.  498. 

Tlie  heirs  of  Pet-chi-co  took  this  newly  grant- 
ed estate  directly  from  the  United  States. 

4th  Cruise,  tit.  32,  ch.  20,  §  18;  Shaw  v.  Loud, 
12  Mass.  447;  Hall  v.  Leonard,  1  Pick.  27;  20 
Johns.  70(5;  Hunt  v.  Wickliffe,  2  Pet.  208. 

The  supposed  deed  of  Pct-chi-co  cannot  work 
an  estoppel. 

First.    Because  it  was  void. 

Second.  Because  the  heirs,  taking  nothing 
by  descent  from  Pot-chi-co,  have  no  privity  with 
mm  as  to  this  title. 

4  Kent,  248  (221) ;  Co.  Litt.  352;  Blight  ▼. 
Rochester,  7  Wheat.  548. 

Messrs.  John  B.  Niles,  B.  Breekenridse, 
and  J.  IT.  Petit,  for  defendant  in  error : 

The  plaintifTs  objected  that  the  purchase 
from  Pet-chi-co  before  the  location  of  the  land 
or  issuine  of  the  paten ts^  was  void  as  against 
the  act  of  congress  and  public  policy. 

We  have  been  referrea  to  no  act  of  Congress 
which  forbids  inch  a  purchase,  and  the  policy 
of  the  state  of  Indiana  rather  favors  than  op- 
poses such  sales;  hence,  the  legislature  have 
afforded  peculiar  facilities  for  the  alienation  of 
lands  held  by  ccitificates  of  purchasers  before 
the  issuing  of  the  patent,  by  making  such  cer- 
tificates assignable  and  evidence  of  the  legal 
title  in  the  original  holder  or  assignee. 

Hov.  Law,  Ind.  31,  pp.  93,  94;  ^ssion  Laws, 
1833,  p.  112. 

A  similar  policy  on  the  part  of  the  general 
government  is  indicated  by  the  act  of  Congress 
of  May  20,  1836. 

5  U.  S.  Stat,  at  L.  p.  31 ;  Landes  v.  Brant,  10 
How.  373 ;  Galloway  v.  Finlcy,  12  Pet.  264. 

Tlie  next  objection,  that  the  deed  is  void  for 
want  of  sufficient  description  of  the  land,  is 
equally  untenable. 

See  Co.  Litt.  43;  French  v.  Spencer,  62  U.  S. 
(21  How.)  228;  7  Stat,  at  L.  399;  U.  S.  v. 
Arredondo,  6  Pet.  739. 

But  to  the  last  objection  to  the  deeds,  that 
they  could  only  convey  an  equity,  we  answer, 
that  it  is  immaterial  what  title  actually  was 
conveyed  at  the  moment  of  their  execution.  It 
is  sufficient  that  by  the  subsequent  events,  and 
by  virtue  of  the  doctrine  of  relation  or  estoppel, 
or  by  the  act  of  congress  of  May  20,  1836,  they 
may  have  become  operative  so  as  to  work  upon 
the  optate,  or  to  estop  parties  and  privies. 

The  deed  under  which  the  defendant  claimed 
title,  sets  forth  that  the  grantor  was  entitled 
to  the  land,  and  contain^  full  covenants  of 
warranty  and  seisin. 

After  the  grantor's  death,  his  right  ripened 
into  a  perfect  le^l  title  by  the  issuing  of  the 
patent.  His  heirs  and  privies  new  claim  that 
the  legal  title,  so  acquired,  inures  to  their  bene- 
fit. This  would  drive  Wilson  to  his  action  on 
the  covenant.  On  the  contrary,  the  doctrine  of 
23  How. 


estoppel  applies,  and  saves  the  neeeeeity  lor  liti- 
gation, and  at  once  secures  the  ends  of  jnttiee. 

See  French  v.  Spencer,  62  U.  8.  (21  How.) 
240;  Doe  v.  Olii?er,  2  Sm.  Lead.  Gas.  583;  Bu$h 
V.  MarshdU,  6  How.  284;  Van  Benaaelaer  v. 
Kearney,  11  How.  297. 

The  fourth  instruction  given  by  the  court 
was  as  follows: 

"If  Pet-chi-oo,  between  the  ratification  of  the 
treaty  and  the  issuing  the  patents,  sold  and 
conveyed  the  land  in  controversy,  by  a  sufficient 
deed  of  conveyance,  with  covenants  of  warranty 
to  Coquillard  and  Colerick,  and  their  asigns, 
then  the  patents,  when  issued,  as  to  the  as- 
signees, related  back  to  and  took  effect  from  the 
date  of  the  ratification  of  the  treaty." 

This  instruction  announces  a  well  known 
principle,  often  affirmed  by  the  Supreme  Court, 
that  all  the  several  parts  and  ceremonies  neces- 
sary to  complete  a  conveyance  shall  be  taken 
together  as  one  act,  and  operate  from  tiie  sub- 
stantial part  by  relation. 

5  Cruise,  Dig.  510,  511;  Jackson  v.  Ramsey, 
3  Cow.  75;  Landes  v.  Brant,  10  How.  348;  Ross 
V.  Barland,  1  Pet.  655 ;  Lesee  of  French  v.  Spen- 
cer, 62  U.  S.  (21  How.)  228. 

The  doctrine  of  this  instruction  is  strength- 
ened in  its  application  to  this  case  by  the  act 
of  Congress  of  May  20,  1836,  above  referred  to. 

The  fifth  instruction  given  by  the  court  only 
asserts  the  obvious  effect  of  the  act  of  May  20, 
1836: 

"If,  before  the  issuing  of  patents  to  Pet-chi- 
co,  he  had  by  a  legal  and  valid  instrument,  as- 
signed to  Coquillard  and  Colerick  his  interest 
in  the  lands  which  were  to  be  granted  to  him 
under  the  treaty  of  October,  1832,  and  if  Cole- 
rick in  like  manner  asigned  his  interest  to  Co- 
quillard, and  if  Coquillard  had  in  like  manner 
asigned  to  Wilson,  then,  by  virtue  of  the  act  of 
Congress  of  May  20,  1836,  the  patents,  when 
issued,  inured  to  the  benefit  of  Wilson,  and 
vested  a  legal  title  to  the  land  in  him,  although 
Pet-chi  CO  may  have  died  before  its  date." 

Tliat  in  case  of  such  a  lep^al  and  valid  assign- 
meikc  as  is  referred  to  in  this  instruction,  the 
paTiCnt,  when  subsequently  issued,  would,  under 
thio  act  of  Congress,  has  inured  to  and  vest  a 
legal  title  to  the  land  in  the  assignee,  rather 
than  in  the  heirs  of  the  patentee,  is  sufficiently 
established  by  the  interpretation  put  upon  the 
act  by  the  Supreme  Court  in  the  cases  above 
referred  to,  in  which  the  act  has  received  a 
judicial  interpretation. 

Qallorcay  v.  Finley,  12  Pet.  264;  Landes  v. 
Brant,  10  How.  348. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court : 

By  the  treaty  of  October  27,  1832,  made  by 
the  United  States,  through  commissioners,  with 
the  Pottawatomie  tribe  of  Indians  of  the  state 
of  Indiana  and  Michigan  territory,  ««aid  Nation 
ceded  to  the  United  States  their  title  and  in- 
terest in  and  to  their  lands  in  the  states  of  In- 
diana and  Illinois,  and  the  Michigan  territory, 
south  of  Grand  river. 

Many  reservations  were  made  in  favor  of  In- 
dian villagers  jointly,  and  to  individual  Potta- 
watomies.  The  reservations  are  by  sections, 
amounting  probably  to  a  hundred,  lying  in  vari* 
ous  parts  of  the  ceded  country.  As  to  thosr. 
the  Indian  *  title  remained  as  it  stood   [*462 
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before  the  treaty  was  made;  and  to  complete 
the  title  to  the  reaeired  lands,  the  United  States 
agreed  that  they  would  issue  patents  to  the  re- 
spective owners.  One  of  these  resenrees  was  the 
cnief,  Pet-ehi-oo,  to  whom  was  reserved  two  sec- 
tions. The  treaty  also  provides,  that  "the  fore- 
Soing  reservations  shall  be  selected  under  the 
ire^ion  of  the  President  of  the  United  States, 
after  the  land  shall  have  he&a.  surveved,  and 
the  boundaries  shall  oorrespond  with  the  public 
surveys." 

In  February^  1888,  by  a  deed  in  fee  simple, 
Pet-chi-co  conveyed  to  Alexis  Goquillard  and 
David  H.  Coleriok,  of  the  state  of  Ludiana,  "all 
those  two  sections  ol  land  lying  in  the  state 
aforesaid,  in  the  region  of  eountry  or  territory 
ceded  by  the  treaty  of  27th  October,  1832."  The 
grantor  covenants  that  he  is  lawful  owner  of 
the  lands;  hath  good  right  and  lawful  authori- 
ty to  sell  and  convey  the  same.  And  he  further- 
more warrants  the  title  against  himself  and  his 
heirs.  Under  this  deed,  the  defendant  holds 
possession. 

The  lessors  of  the  plaintiff  took  a  deed  from 
Pet-chi-co's  heirs,  dated  in  1855,  on  the  assump- 
tion that  their  ancestor's  deed  was  void,  he  hav- 
ing died  in  1838,  before  the  lands  were  surveyed, 
or  the  reserved  sections  selected.  And  <m  the 
trial  below,  the  court  was  asked  to  instruct  the 
jury,  "that  Pet-chi-co  held  no  interest  under 
the  treaty  in  the  lands  in  question,  up  to  the 
time  of  his  death,  that  was  assignable,  he  hav- 
ing died  before  the  location  of  the  land,  and  be^ 
fore  the  patents  issued." 

This  instruction  the  court  refused  to  give; 
but,  on  the  contrary,  charged  the  jury  tluit  "the 
description  of  the  land  in  the  de«ds  from  Pet- 
chi-co  to  Goquillard  and  Colerick,  from  Cole- 
rick  to  Goquillard,  and  from  Goquillard  to  Wil- 
son, are  sufficient  to  identify  the  land  thereby 
intended  to  be  conveyed  as  the  same  two  sec- 
tions of  land  which  are  rn  controversy  in  this 
suit,  and  which  are  des^ibed  in  the  patents 
which  have  been  read  in  evidence." 

It  is  assumed  that  the  /ands  embraced  by  the 
patents  to  Pet-chi-co,  made  in  1837,  do  not  lie 
within  the  section  of  country  ceded  by  the 
treaty  of  27th  October,  1832;  and,  therefore, 
463*]  *the  court  was  asked  to  instruct  the 
jury  that  the  defendants  cannot  claim  nor  hold 
the  land  as  assignees  of  Pet-chi-co,  b^  virtue  of 
the  treaty.  The  demand  for  such  mstruction 
was  also  refused. 

There  is  no  evidence  in  the  record  showing 
where  the  land  granted  by  the  patents  lies,  ex- 
cept that  which  is  furmshed  oy  the  patents 
themselves.  They  redte  the  stipulation  in  the 
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treaty  in  Pet-chi-eo's  behalf;  that  the  sdee- 
tions  for  him,  of  sections  nine  and  ten,  had  been 
made,  "as  being  the  sections  to  which  the  said 
Pet-chi-oo  is  entitled"  under  the  treaty.  The 
recitals  in  the  patents  oondude  all  eontrorersy 
on  this  point. 

The  only  question  presented  by  the  record 
that  we  feel  ourselves  called  on  to  decide  is, 
whether  Pet-chi-oo's  deed  of  February,  1833, 
vested  his  title  in  Goauillard  and  Golerick. 

The  Pottawatomie  N'ation  was  the  owner  of 
the  possessory  right  of  the  country  ceded,  and 
all  tne  subjects  of  the  Nation  were  joint  owners 
of  it.  The  reservees  took  by  the  treaty,  directly 
from  the  Nation,  the  Indian  title;  and  this  was 
the  right  to  occupy,  use,  and  enjoy  the  lands,  in 
common  with  the  United  States,  until  partition 
was  made,  in  the  manner  prescribed.  The 
treaty  itself  converted  the  reserved  sections  into 
individual  property.  The  Indians,  as  a  nation, 
reserved  no  interest  in  the  territory  ceded;  but 
as  a  part  of  the  consideration  for  the  cession, 
certain  individuals  of  the  Nation  had  conferred 
on  them  portions  of  the  land,  to  whidi  the 
United  States  title  was  either  added  or  prom- 
ised to  be  added ;  and  it  matters  not  whidn,  f6r 
thepurposes  of  this  controversy,  for  posscMion. 

The  United  States  held  the  ultimate  titie^ 
charged  with  the  right  of  undisturbed  occu- 
pancy and  perpetual  possession,  in  the  Indiaa 
Nation,  witn  tiie  exclusive  power  in  the  gov- 
ernment of  acquiring  the  nght.  Johnwn  v. 
Mclni08h,  8  Wbeat.  803;  Oomtt  t.  WmUmt  2 
Yerg.  147. 

iathough  the  government  alone  can  purchase 
lands  from  an  Indian  Nation,  it  does  hot  fd- 
low,  that  when  the  rip^hts  of  the  Nation  are  ex- 
tinguished, an  individual  of  tiie  Nation  fHio 
takes  as  private  owner  cannot  sell  his  interest 
The  Indian  title  is  property,  and  alienable,  un- 
less the  treaty  had  prohibited  •its  sale  [*464 
Comet  V.  Winitm^  2  Yerg.  148;  Blotr  and  JoJba- 
9<m  V.  Paihkiller,  2  Yerg.  414.  So  fttr  from 
this  being  the  case  in  the  instance  before  us,  it 
is  manifest  that  sales  of  the  reserved  sedtions 
were  contemplated,  as  the  lands  ceded  were 
forthwith  to  be  surveyed,  sold,  and  inhabited  \ff 
a  white  population,  among  whom  the  Indians 
could  not  remain. 

We  hold  that  Pet-chi-co  was  a  tenant  in  com- 
mon with  the  United  States,  and  could  sell  his 
reserved  interest;  and  that  when  the  United 
States  selected  the  lands  reserved  to  him,  and 
made  partition  (of  which  the  patent  is  eoiiela- 
sive  evidence) ,  his  grantees  took  the  interest  1m 
would  have  taken  if  living. 

We  crdm'  the  fudgmeni  to  he  afflnned. 
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APPENDIX. 


Cbnr  flf  AM'^  nftmt  «o  fa  «k«  Ootlmt  ranfrafk  <  O*  Oyfate  sf  (k«  OMrt  fa 
D.  1. «.  Qontu,  m$€,  p.  SM 

IH  Om  XMM  6UtM  dklrlat  eoort  lor  tha  Iw  had  bMB  ntaiati  br  tlM  Mid  didniut  fa 

aoothm  dirtriet  of  OJUornfa  (rfaomlo  F.  mU  OMOt  aaMit  faformad  mU  Hutmui  that 

9omm  ad.  n«  I7NitMl  StotM.) :  ho  had  be«  tba  attoraaf  for  Mid  Ooian  b«fon 

PmeUaoM  Ord.  lata  attanuT  of  the  Unltod  tha  Unitad  BUtaa  I^ad  OommiaalaMn;   and 

BUtM  tor  tba  aonthara  diatrlot  of  Callforaia.  that,  for  hia  oarrioM  tbaniii,  t'         "  ~ 


northon   dlatrM,   ranorlng  the   eaae  to  the  Tmlldl^  of  the  oUim,  and  thon^  tbaj  rejaetad 

aontbani  dMrkt)  and  that  ha  waa  readj  and  it,  It  mu  oalj  on  the  ground  of  want  of  oeoupa- 

wllUiif  to  praaant  the  aama  to  the  ooort,  aa  aoon  Uon  t^  tba  grantee;  and  aa  that  ground  had 

aa  the  aanie  oonld  be  heard.    Afflant  fnither  be«n  orarmled  iij  the  Sopreme  <%nrt,  then 

Mfa  that,  abartlj  tbarMftar,  the  eonrt  bring  oonld  be  no  injury  t«  the  United  Statea,  and  no 

then  In  aMalon,  tba  tidd  Hartnian,  aeting  aa  improprie^  on  hii  part,  aa  Unitad  StalM  At- 

ooimael  for  tald  dalmant,  preaentad  the  aald  toraay,  in  appearing  and  eonaenting  to  Ita  oon- 

Mae  to  tha  court  bj  reading  tba  petition  for  re-  flrntation;  in. all  of  whldi  viewi  of  this  afSant. 

view,  and  the  other  papers  and  tranaeript  in  the    eald    Hartman    then    oonoarrad. 


a  to  the  eonrt,  m  tha  appellant.    That  further  aajta,  that  he  wrote  to  tba  Attorney 

after  ao  doln^  tUa  aOant,  aeUng  for  tha  Unit-  General  of  tba  Unitad  SUtaa  ahortly  after  aa- 

ed  Statea,  admitted,  in  open  aourt,  that  in  bia  anminc  the  dntiee  of  the  ofllce  of  diatrlet  attor- 

opinion  the  claim  waa  a  nlid  one,  and  that  in  nej,  abont  Deeamher,  18M,  at»ting  that  be  liad 

aeeordanoa  with  tha  raling  of  tha  eonrt  in  pre-  bean  employed  as  oonnael,  and  waa  Intereated  fa 

vfama  aaoM  tha  eaaa  ahonld  be  eonflrmed.  niat  aararal  dainu  then  pending  on  appeal  fa  hJa 

UwreupoB  tba  eonrt  ordered  tJiat  tha  deaiaion  dlatrici  fkom  tha  Land  Ooimafaalonera,  and  ra- 

at  the  land  oommitalanera  should  be  rereraad,  qnaatad  that  ha  would  oanae  aoroa  attorney  to 

nnd  a  dearee  of  eonflrmation  entered  therein  far  ba  qieoiaUy  named  to  repreaant  tha   United 

daimant.    AfBant  further  aaya  that  at  the  bbkc  StalM  fa  aodi  eaaaa.    But  the  Attamay  Oen- 

larm  of  the  tald  diatrlet  eonrt,  bdd  fa  Loa  An-  ntH  navar  made  or  named  an  peraon  to  net  fa 

gelea,  fa  Daeembar,  tha  aald  Hartman,  aa  aonn-  the  mattw,  aa  reqnaated.    7Mt  aflaot,  bring 

ael  fa  aaU  ease,  pranntad  to  aflknt  adraA  <rf  thna  left  to  aot  to  tba  matter  aa  bMt  be  nUit, 

the  doereeof  ecmftnnaUon^  Mid  «la^.    Ttat  did  ao*  with  tha  most  aommilo— good  faltt^ 

upon  racing  Ue  Mma,  afflsnt  ehjaet«d  tothj  to  the  beat  of  hia  ability,  hr  thaVnltad  StaK 

-^_'^v?;.??£2?i?::f.v*r.rf^JK:4i  fa4!l«d..MMa._  Alknt  fnrmer  aa^  that 


dStataa. 
I  that  ha 

that  Qw  parttoa 
andaaTorlng  to  In^ 
■Inee  tha  o    ~ 


— «  7»  — I       m   ^^t    —  *    JIB."   *».     it    1.  —  -  ■*■  »"  ■«m  VBva*.      nmnnv  luru 

»..»  ■»  a.  iMd  mtrMri  wtttm  tt.  IM"  ■«  bv  b<a  M>T»d  ud  Idlna 

tb«  luiid  biniri«Fto,  10  tli.  adat  of  d™  who  m  ,mr  md  k.™  b<«i  «ii 

noit«i8ui«;«idoiiiii.u«td.i5ih.t«m  «f?^  *""'. '""y.-i? a^'."" "t'los 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1860. 


RUSSELL  STUR0I8,  Claimant  of  the  Steam 
Tug  Hector,  her  Tackle,  etc.,  impleaded  with 
the  Ship  Wisconain,  her  Tackle,  etc.,  Appt., 

V. 

HERMAN  BOYER,  Alhert  Woodruff,  and  Jere- 
miah R.  Robinaon,  ownera  ci  the  Lighter  Re- 
public, lAhU.f 

(8m  a  a  24  How.  110-126.) 

CoUiaion — tug,  when  Udble  for  damages  done  ^y 
ship  in  tow — vessel  and  owners,  when  Uahle. 

Where  a  llffhter  waa  capaiaed  by  a  abip  In  tow  of 
and  lathed  to  a  tug,  the  tag  held  uable  for  tbe  dam- 


Wbenever  a  tnc,  nnder  the  charge  of  her  own 
matter  and  crew,  ondertakea  to  tranaport  another 
reaael,  which  for  the  time  being,  hat  neither  her 
matter  nor  crew  on  board,  from  one  point  to  anoth- 
er,  the  moat  be  held  reaponalble  for  the  proper 
naTlgation  of  both  Teaaela. 

Third  peraona  aalferlnf  damage,  through  the 
fault  of  tnoae  In  charge  of  the  reaaela  mntt  onder 
each  clrcumatancea,  look  to  the  tug,  her  maatera  or 
ownera,  for  recompenae. 

Wheneyer  a  culpable  fault  la  committed,  where- 
by a  coUltion  enauea.  that  fault  la  Imputed  to  the 
ownera,  and  the  Teaael  la  Ihible  for  the  conaequencea. 

No  auch  conaequencea  follow,  howOTer,  when  the 
peraon  committing  the  fault  doea  not.  In  fact,  or 
by  implication  of  law,  atand  In  the  relation  of 
agent,  to  the  ownera 

By  employing  a  tug  to  tranaport  their  Teaael  from 
one  point  to  another,  the  ownera  of  the  tow  do  not 
neceaaarily  conttltute  the  matter  and  crew  of  the 
tug^thelr  agenta  In  performing  the  aerrlce. 

The  matter  of  the  tujr.  notwlthatandlng  the  con- 
tract wat  ncfcotlated  with  him,  contlnuea  to  be  the 
agent  of  the  ownera  of  hla  own  Teaael,  and  they  are 
reaponalble  for  hla  acta  In  her  navigation. 

Where  it  clearly  appeara  that  thoae  In  charge  of 
the  ateam  tug  had  the  exclualve  control,  dlreetlon* 
and  management  of  both  Tcaaela,  and  there  la  bo 
proof  that  the  tug  wat  not  a  auitable  Teaael  to  per- 
form the  aerrlce  for  which  ahe  waa  employed,  or 
that  anyone  belonging  to  the  abip  In  tow  partici- 
pated In  the  naTlgatlon,  or  waa  guilty  of  any  negli- 
gence, the  tug  la  re8iK>nalble  for  damagea  eauaed 
by  the  abip  m  tow. 

Argued  Dec.  19,  1S60.      Decided  Dec.  itl,  1860. 

NOTB. — Collielofi  meamre  of  damages  foresee 
notea  to  4  L.  ed.  U.  8.  456,  and  11  L.  ed.  U.  8.  85. 

Rights  of  steam  and  sailing  vessels  with  refer- 
ence to  each  other,  and  in  passing  and  meeting-^ 
te«  notea  to  18  L  ed.  U.  8.  537 :  80  C.  C.  A.  630. 

Rules   for  avoiding  oollieion:  steamer  meeting 
iteamer — aee  notea  to  14  L.  ed.  U.  8.  68 :  86  U 
ed.  U.  8.  458 ;  28  C.  C  A.  682 ;  20  C  C  A.  868. 
24  How. 


APPEAL  from  the  droalt  Oourt  of  the  Onii- 
ed  Statea  for  the  Southern  Diatrict  of  New 
York. 

The  libel  in  thia  caae  waa  filed  in  the  diatriet 
court  of  the  United  Statea  for  the  aouthem 
diatrict  of  New  York,  by  Boyer  and  others, 
ownera  of  the  lighter  Republic,  against  the  ship 
Wisconsin  and  the  steam  tug  Hector,  to  re- 
cover damages  resulting  from  a  collision. 

The  district  oourt  entered  a  decree  in  favor 
of  the  libelants,  against  the  ship  and  tug.  The 
circuit  court,  on  appeals  by  the  claimants  of 
the  vessels,  affirmea  the  decree  ci  the  district 
court  against  the  tug  for  damages  and  costs, 
and  dismissed  the  li£?1,  with  costs  as  against 
the  ship;  whereupon  the  libelaBts  took  an  ap- 
peal to  this  court,  from  the  decree  of  the  circuit 
court,  so  far  as  it  relates  to  the  ship.  And  the 
claimant  of  tKe  tug  took  an  appeal  from  the 
whole  of  said  decree. 

A  further  statement  of  the  case  appears  Im 
the  opinion  of  the  court. 

Mr.  E.  C.  Benedlet,  for  libelants: 

Hie  ship  is  clearly  responsible  to  the  libel- 
ants for  tnis  collision — they  should  not  be  de- 
prived of  her  responsibility,  and  compelled  to 
resort  to  the  tug  alone. 

The  enterprise  was  the  enterprise  of  the  ship. 
She  had  on  board  "the  mate,  helmsman,  and  a 
full  complement  of  marines."  There  was  no 
wind  ana  an  adverse  tide.  She  needed  a  pro- 
pelling power,  and  procured  a  tug  to  assist  ner, 
not  to  command  her,  or  her  officers,  or  men. 
All  was  the  proper  business  of  the  ship. 

"Tliird  parties  receiving  an  injury  by  col- 
lision can  rarely  be  required  to  lay  the  respon- 
sibility to  any  other  agency  than  tliat  which  waa 
the  proximate  cause  of  it.  If  a  vessel  is  run 
upon  by  another  under  way,  the  latter  must  be 
answerable  for  the  wrong,  unless  she  can  prove 
the  occurrence  to  have  b^  the  result  of  inevit- 
able accident,  or  without  fault  on  her  side,  and 
no  reason  is  perceived  whv  she  is  exonerated  by 
having  permitted  herself  to  be  moved  by  a 
steam  vessel  unskillfully  or  incautiously  man- 
aged, more  than  if  the  cause  of  the  injurv  was 
want  of  attention  or  prudence  in  the  applianoe 
or  use  of  her  own  means  of  navigation. 

The  Ewpress,  Olcott,  263. 

The  captain  of  the  tug  was  on  board  the  ship, 
and  if  he  was  master  of  the  ship  pro  hoe  vice, 
he  was  appointed  by  the  owners.    For  the  pur- 
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pose  of  getting  under  way  and  moving  and 
mooring  at  the  end,  and  steering  her  and  keep- 
ing a  lookout,  Captain  Ostrom  had  charge,  and 
the  mate  had  charge  as  master.  The  ship  must 
be  steered  by  her  own  helm,  except  that,  in 
cases  of  difBculty,  the  helm  of  the  tug  must  be 
used  to  assist — it  is  too  small  to  control.  The 
lookout  must  be  on  board  the  ship,  because  the 
ship  was  ahead.  The  tug  was  small,  nnd  did 
not  reach  the  ship's  bows  within  one  third  of 
the  ship's  length.  The  tug  was  behind,  at  one 
side  and  below,  so  that  she  could  not  look  out. 

The  tug  was  on  board  the  ship.  She  wns 
firmly  fastened  to  her,  alongside,  and  was,  for 
the  time  being,  a  part  of  her,  as  much  ns  the 
machinery  and  side  paddle-wheels  of  the  tug 
were  on  board,  or  a  part  of  the  tug.  They  were 
all  fastened  on  the  outside  of  the  hull,  to  act 
as  motive  power. 

The  ship  was  the  actual  cause  ot  the  iniuiy. 

The  tug  did  not  touch  or  injure  the  lighter — 
the  ship  alone  struck  her.  The  actual  collision 
was  out  of  sight  and  out  of  reach  of  the  tug. 

The  negligence  of  the  ship  and  those  on 
board  nnd  in  charge  of  her  caused  the  collision; 
thev  did  not  see  the  lighter,  because  they  had 
no  lookout  who  was  careful  or  cfhcient. 

At  the  time  of  the  accident  the  tug  was  ptill. 
She  was  shut  off  at  Catharine  ferry;  her  func- ' 
tion  had  ceased.  The  ship  was  going  on  her 
3wn  momentum.  While  the  tug  was  propelling 
her,  she  went  four  or  five  knots  an  hour;  at 
the  time  of  the  collision  much  less. 

When  a  ship  is  sent  through  a  public  crowded 
harbor,  her  owners  are  bound  to  provide  her 
with  all  the  necessary  means,  implements,  and 
agencies  of  the  most  skillful,  reliable,  and 
trustworthy  character,  for  the  safety  of  other 
vessels,  and  if  any  of  them  fail,  and  thereby  an- 
other is  injured,  the  ship  herself  is  responsible. 

The  question,  which  ol  those  subordinate 
agents  was  the  guilty  cause  of  the  a^scident,  is 
wholly  immatenal  in  this  suit.  Tliey  eannot 
interplead  here.  They  are  not  here,  plaintiff 
and  defendant,  with  proper  pleadinss.  Their 
rights,  as  against  each  other,  are  not  in  issue, 
and  they  can  6e  settled  only  in  another  action, 
to  which  the  lighter  cannot  be  a  party.  She  is 
not  interested  m  the  question  whether  Ihe  tug, 
for  her  petty  compensation,  is  an  insurer  of  the 
ship  against  her  own  negligence. 

The  lighter  had  no  proper  course  except  to 
proceed  against  the  whole  thing,  which  caused 
the  injury. 

The  Express,  1  Blatehf.  867. 

Mr.  I.  T.  WilliAinSy  for  claimants  of  the 
ship  Wisconsin: 

In  no  view  of  the  case  can  the  ship  be  made 
responsible,  or  her  owners  liable,  for  the  dam- 
ages sustained  by  the  lighter. 

Sprout  y.  Hemminfftcay,  14  Pldc.  1 ;  The  B»- 
pressy  1  Blatdif.  366. 

She  was  lashed  firmly  to  the  side  of  the  tug, 
and  under  the  exclusive  oonunand  and  direction 
of  the  captain  and  officers  of  the  tug. 

To  make  the  owners  liable  for  such  a  col- 
lision, would  be  to  establish  an  entirely  new 
principle  of  law. 

It  would  not  be  an  application  of  the  princi- 
ple respondeat  superior,  for  in  no  sense  can  the 
captain  and  crew  of  the  tu^  be  said  to  have 
been  the  agents  or  servants  oi  the  owners  of  the 
ship. 
S9S 


They  were  in  no  sense  under  the  control  of, 
or  subject  to  the  07der8  of,  the  owners  of  the 
ship. 

But  on  the  other  hand,  they  were  the  seryants 
and  agents— strictly  the  employes  of  th»  owners 
of  the  tug,  and  owed  obedience,  and  were  ame- 
nable to  no  one  else  in  the  discharge  of  their 
duties. 

If  the  oii-ners  of  the  ship  could  be  liable  for 
the  misfeasance  or  malfeasance  of  the  captain 
or  crew  of  the  tug,  it  would  follow  that  the 
owners  of  the  ship  could  have  the  right  to  ap- 
point and  remove  the  captain  and  crew  of  the 
tug,  and  that  they  were  appointed  by,  and  held 
their  respective  oMces  from,  the  owners  of  the 
ship. 

Laugher  y.  Pointer,  5  Bam.  &  C.  653,  664; 
MiUigan  v.  Wedge,  12  Adol.  &  E.  737;  Iiucey 
y.  Ingram,  6  Mecs.  &  W.  302;  Mcintosh  v. 
Blade,  6  Bam.  &  C.  657 ;  Nicholson  v.  Mounsey, 
16  East.  384;  Lane  y.  Cotton,  1  Salk.  17;  15 
Mod.  472;  16  East,  392;  Cowp.  754;  Rapson 
v.  Cahitt,  9  Mees.  &  W.  710;  6  Moor,  47;  2 
Dowl.  &  R.  33;  Quarman  v.  Burnett,  6  Mees. 
&  W.  509,  510;  per  Parke,  B.  9  Mees.  &  W. 
713;  6  Esp.  N.  P.  6;  5  Bam.  &  C.  669,  560;  4 
Mees.  &  S.  29;  Randleson  v.  Murray,  8  Adol. 
A  E.  109;  Stone  y.  Carttcright,  6  T.  R.  411; 
£  Camp.  403;  5  Bam.  &  C.  554,  per  Littledale, 
J;  5  Mees.  &  W.  414;  8  Adol.  &  E.  836; 
Fletcher  v.  Braddiok,  2  Bos.  A  P.  N.  R.  182, 
recognized  6  Bam.  9l  C.  556;  7  Bing.  190;  4 
Mees.  &  S.  288;  8  Adol.  &  E.  842,  843;  Broom 
Legal  Maxims,  386,  387,  388,  389,  and  cases 
there  cited;  stoiy,  Ag.  SS  453,  a,  453,  h,  453, 
0,  3. 

It  is  not  easy  to  see  why  the  owners  of  tht 
ship  could  be  any  more  liable  than  the  owners 
of  the  cargo.  The  cargo,  if  heavy,  contributes 
to  the  force  of  the  blow  given  by  the  colliding 
vessel — whidi  additional  force  may  have  oe* 
casioned  the  one  vessel  to  be  cut  down  nnd  sank, 
rather  than  the  other. 

Take  the  case  of  a  cargo  of  timber,  a  part  of 
which  projects  over  the  sides  of  the  y«aoe1,  and 
is  the  very  thhig  whidi  gives  the  blow  that 
gives  the  miury.  How  omdd  the  liability  of 
the  owner  of  such  timber  be  distin^pdshed  in 
principle  on  the  one  hand,  from  the  liability  of 
the  owners  of  flour  stowed  in  the  hold;  or  on 
the  other,  from  the  liability  of  the  owner  of  s 
ship  lashed  fast  to  the  side  of  the  colliding 
vessel  T 

Sproul  y.  Hen%ming%cay,  14  Pick.  1 ;  Fletcher 
y.  Braddiok,  6  Bos.  &  P.  182. 

Mr,  C.  A.  Seward*  for  claimant  of  th«  steam 
tuff  Hector: 

There  is  no  sufficient  evidence  to  charge  tht 
tug. 

The  lighter  might  have  avoided  the  ooUisioii. 
She  saw  the  ship  long  before  the  ooUision— 
long  enoueh  to  avoid  her,  and  should  have  done 
so.  But  if  not,  then  the  ship  alone  and  not  the 
tug,  was  responsible  for  the  collision. 

The  ship  was  imder  the  direction  of  her  own- 
ers at  the  time.  Next  under  them  was  their 
regular  mate,  who  was  on  board  and  bad 
the  general  charge  of  moving  the  ship.  To  aid 
him,  they  sent  on  board  Cap&in  Ostrom  to  take 
charge  of  tne  ship,  and  ten  or  fifteen  hmb,  of 
whom  ho  had  charge,  to  man  the  ship,  to  do  the 
labor,  to  unmoor  the  ship  and  make  her  fast  to 
the  tug,  steier  her,  and  then  to  pull  and  haul,  to 
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make  her  fast  at  her  berth  at  Dover  street.  The 
owners  sent  the  tug  to  do  the  labor  of  pulling 
And  hauling  in  the  river,  there  being  a  strong 
floot  tide  and  no  wind.  The  captain  of  the  tug 
had  charge  of  the  ship,  so  far  as  transporting 
her  in  the  river.  These  were  in  three  daaies 
«€  servants  cf  the  owner  co-operating  in  inonng 
the  ship — all  of  them  in  charge  for  certain  pur* 
poses.  Of  all  of  them  only  one,  the  tug,  is  free 
from  blame  for  negligence;  against  her  there  is 
not  an  allegation  of  blame  from  any  quarter. 

Actually  on  board  the  Wisconsin  were  the 
mate,  Sinclair,  Captains  Ostrom,  Phillips,  and 
Brower,  and  ten  or  fifteen  men.  None  of  them 
belonged  to  the  tug  except  Brower.  He  was 
there,  aft,  that  lie  might  easily  communicate 
with  the  ship  and  tug.  The  mate  gave  no 
proper  attention;  he  was  forward  getting  lines 
out.  The  most  of  the  men  were  busy  with  him. 
Captain  Ostrom  was  on  the  quarter  deck,  giving 
no  proper  attention  to  his  duty,  though  giving 
orders.  The  ship's  man  was  at  the  wheel,  but 
he  is  not  produced  as  a  witness.  No  one  saw 
the  lighter— cominff  as  she  was,  with  sails  up, 
in  full  sight  at  high  noon,  till  it  was  too  late. 

The  engine  of  the  tug  was  slowed  and  stopped 
at  the  proper  place.  'Hie  wheel  had  been  ported 
at  the  proper  place  to  get  ship  in.  The  ship's 
hands  had  a  small  boat  alongside  of  the  ship, 
And  lines  and  a  man  all  ready  to  send  the  boat 
and  lines  ashore,  and  the  ship  was  sagged  in  to 
Aid  in  that  movement. 

The  Wisconsih  could  not  be  steered  except  by 
her  own  helm;  the  helm  of  the  tug  could  only 
be  used  to  assist,  and  it  was  used  to  the  utmost. 
Both  helms  were  hard  aport.  The  lookout  must 
be  on  board  the  ship,  because  the  ship  was 
ahead.  The  tug  was  small,  and  was  back  of 
the  ship's  bows  one  third  of  the  ship's  length. 
The  tug  was  on  one  side  toward  the  stem  and 
far  below,  so  that  she  could  not  so  well  lookout. 
It  was  not  her  duty  to  keep  the  lookout  of  the 
ship,  which  had  on  board,  by  the  admission  of 
the  owners  in  their  answer,  ''her  own  compe- 
tent crew  and  officers." 

The  tug  was  not  in  fault;  no  negligence  or 
mismanagement  is  alleged  against  her  by  any 
party  or  witness  in  the  pleadings  or  proofs,  and 
there  should  be  no  recovery  against  her  for  the 
oolUsion,  and  her  little  fee  for  hauling  the  ship, 
does  not  make  her  an  insurer  for  the  benefit  of 
third  parties.  If,  by  reason  of  her  being  lashed 
to  the  ship,  a  decree  must  go  against  boui,  then, 
as  they  nave  answered  and  stipulated  sepa- 
rately, the  decree  should  be  against  the  ship 
and  her  stipulators,  first,  and  contingently  only 
against  the  tug  and  her  stipulators. 

If  there  can  be  a  decree  against  one  alone, 
then  the  decree  of  the  circuit  court  should  be 
wholly  reversed  —  The  Wisconsin  condemned 
■and  inie  Hector  discharged. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  in  a  cause  of 
oollision,  civil  and  maritime.  It  was  a  pro- 
ceeding in  rem  against  the  ship  Wisconsin  and 
steam  tug  Hector,  and  was  instituted  in  the 
district  court  on  the  20th  day  of  October,  1855, 
l>y  the  owners  of  the  lighter  Republic.  They  al- 
lege in  the  libel,  that  the  lighter,  on  the  15th 
-24  How.  U.  8.,  Book  16. 


day  of  October,  1865,  started  from  pier  six  in 
East  river  in  the  port  of  New  York,  laden  with 
fiour,  which  was  *in  their  possession  as  [*118 
common  carriers,  to  proceed  up  the  river  to  the 
foot  of  Dover  street,  m  the  same  port;  that  she 
had  a  competent  crew  on  board,  but  that  the 
wind  being  light,  she  was  propelled  exclusively 
by  oara,  and  was  moving  tlurough  the  water 
only  at  the  rate  of  a  mile  an  hour;  that  when 
she  arrived  at  a  point  nearly  opposite  the  place 
of  her  destination,  she  was  neaded  towards  the 
pier  or  wharf  for  which  she  started,  and  while 
m  that  position,  that  the  ship  Wisconsin,  in  tow 
of  the  steamboat  Hector,  and  lashed  to  the 
star-board  side  of  the  tug,  came  down  the  river, 
and  was  so  negligently  managed  that  the  fiying 
jib-boom  of  the  ship  struck  the  liffhter  and  cap- 
sized her,  causing  her  cargo  to  roll  into  the  wa- 
ter, and  damaging  the  fiour  and  the  lighter  to 
the  amount  of  $2,100.  Neffligence,  want  of  care, 
and  skill  on  the  part  of  uiose  in  charge  of  the 
tow  are  alleged  to  have  been  the  cause  of  the 
collision;  and  the  libelants  also  allese  that  the 
ship  and  steam  tug  were  inoompetenuy  manned; 
that  they  had  no  proper  lookout,  and  that  those 
in  charge  of  them  disregarded  the  warnings 
of  the  lighter,  and  did  not  in  due  time  stop 
and  back  the  engine  of  the  tug,  or  shear  the  tow 
so  as  to  avoid  the  lighter,  as  they  were  bound 
to  have  done.  Process  was  issued  against  the 
ship  and  the  tug,  and  the  claimants  of  the  re- 
spective vessels  subsequently  appeared,  and 
filed  separate  answers  to  the  several  allegationn 
of  the  libel.  Both  answers  affirm  that  the  col- 
lision was  occasioned  through  the  fault  of  those 
in  charge  of  the  lighter,  but  in  most  other  re- 
spects they  are  essentially  variant.  On  the 
part  of  the  steam  tug,  it  is  alleged  that  she  was 
employed  by  the  owners  of  the  ship  to  tow  her 
from  the  foot  of  Water  street  to  the  pier  at  the 
foot  of  Dover  street;  and  that  the  tug  was 
merely  the  motive  power  to  move  the  ship  to  the 
pier,  and  that  the  tug  and  her  crew  were  sub- 
ject to,  and  obeyed  tne  orders  of,  the  master 
and  other  officers  in  charge  of  the  ship.  Where- 
fore, the  claimant  prays  that,  in  case  the  libel- 
ants recover  any  sum  against  the  ship  and  tug, 
he  may  have  a  decree  against  the  ship  and  her 
owners  for  such  proportions  of  the  same  as  he 
may  be  made  liable  to  pav.  But  the  claimants 
of  the  ship  allege  that  she  was  in  the  charge 
and  under  the  control  and  management  of 
*the  master  and  crew  of  the  steam  tug.  [*110 
They  admit  in  the  answer  that  her  mate,  helms- 
man, and  a  full  complement  of  mariners,  were 
on  board,  but  aver  tnat  th^  were  all  under  the 
direction  and  control  of  the  master  and  officers 
of  the  steam  tug  to  which  she  was  lashed.  Tes- 
timony was  taken  on  both  sides,  and  after  a  full 
hearing  in  the  district  court,  a  decree  was  en- 
tered in  favor  of  the  libelants  against  the  ship 
and  the  steam  tug.  From  that  decree  the 
claimants  of  each  of  those  vessels  appealed  to 
the  circuit  court,  and  the  cause  was  there  again 
heard  upon  the  same  testimonv.  After  the 
hearing,  the  circuit  court  affirmed  the  decree  of 
the  district  court  against  the  tug,  but  dis- 
missed the  libel  with  costs  as  against  the  ship. 
Whereupon  the  claimants  of  the  tug  appealed 
to  this  court,  and  the  libelants  also  appealed 
from  so  much  of  the  decree  as  pronounced  the 
ship  not  liable. 
At  the  argument  in  this  oourt^  it  was  con- 


110-125 


SUPBEMS  COUBT  OF  THE  UNITED  STATES. 


Deo,  TuMf 


ceded  that  the  flying  lib-hoom  of  the  ship  struck 
the  peak  halyards  of  the  lighter,  and  capsized 
her,  causing  the  cargo,  which  consisted  of  flour 
in  barrels,  to  roll  into  the  water,  and  no  oues- 
tion  was  made  that  the  damages  had  not  been 
correctly  estimated.  According  to  the  testi- 
mony in  the  case,  the  lighter  was  bound  up  the 
river,  and  she  was  propelled  exclusively  by  oars 
or  sweeps.  Her  course  was  on  the  northern 
side  of  the  stream,  some  two  hundred  yards 
from  the  shore.  She  was  moving  about  a  mile 
an  hour,  and  the  collision  occurred  at  midday, 
and  in  fair  weather.  As  alleged  in  the  plead- 
ings, the  ship  was  bound  down  the  river,  and 
she  was  securely  lashed,  in  the  usual  manner, 
to  the  starboard  side  of  the  steam  tug.  Neither 
the  ship  nor  tug  had  any  proper  lookout,  and  it 
clearly  appears  that  those  in  charge  of  them  did 
not  see  tne  lighter  imtil  it  was  too  late  to 
adopt  the  necessary  precautions  to  i>revent  a 
eoUision.  Their  course  down  the  river  was 
about  the  same  distance  from  the  northern  shore 
as  that  of  the  lighter,  and  both  vessels  were  pro- 
pelled by  the  steam  power  of  the  tug.  They 
were  bound  to  a  point,  alongside  of  another 
ship,  lying  at  the  end  of  pier  twenty-seven,  and 
the  lighter  was  bound  to  pier  twenty-eight,  a 
short  distance  up  the  river.  None  of  these 
facts  are  disputed,  and  the  testimony  clearly 
120*]  *shows  that  the  lighter  flrst  changed  her 
eourse,  and  headed  towards  the  pier  to  which 
she  was  bound.  When  the  lighter  changed  her 
eourse  and  headed  for  the  pier,  the  ship  was  so 
far  distant  that  if  she  had  kept  her  course,  the 
liffhter  would  have  passed  to  the  pier  in  safety, 
lathing  appearing  m  the  river  to  obstruct  the 
view,  those  in  charge  of  the  lighter  had  a  right 
to  assume  that  she  was  seen  by  those  navigatinc 
the  approaching  vessels,  and  that  th^  would 
hold  their  course  or  keep  out  of  the  way.  Pro- 
pelled as  they  were  by  steam  power,  those  in 
charge  of  them  could  readily  govern  their  course 
and  control  their  movement.  More  difficulty, 
however,  would  have  attended  any  such  effort 
on  the  part  of  the  lighter.  It  was  then  about 
alack  high  water,  the  current  still  running  up 
a  little  out  in  the  stream ;  but  the  tide  had  com- 
menced to  ebb  dose  in  shore,  so  that  the  flour, 
after  it  rolled  into  the  water,  floated  down  the 
river.  Until  the  lighter  turned  towards  the 
pier,  she  had  been  uded  in  her  course  by  the 
current;  but,  when  she  changed  her  course,  and 
headed  towards  the  pier,  she  was  rather  im- 
peded than  benefited  by  the  tide.  Those  in 
charge  of  her  saw  the  ship  and  tug  approaching, 
and  nailed  those  on  board,  apprising  them  of 
the  danger  of  a  collision.  There  were  three 
men  belonging  to  the  lighter ;  two  were  forward 
at  the  oars,  and  one  was  aft,  and  it  does  not 
appear  that  they  omitted  anything  in  their 
power  to  do  to  avoid  the  disaster.  On  the  other 
hand,  it  does  appear  that  the  descending  vessels 
were  without  any  lookout,  and  that  those  in 
charge  of  them  did  not  see  the  lighter  in  season 
to  adopt  the  necessary  precautions  to  prevent 
the  collision.  Beyond  question,  it  was  the  mate 
of  the  ship  who  first  saw  the  lighter,  and  he  ad- 
mits that  she  waa  then  heading  square  into  the 
slip,  and  was  using  two  oars.  He  had  no 
charge  of  the  ship,  and  it  does  not  appear  that 
he,  in  any  manner,  interfered  with  her  naviga- 
tion from  the  time  she  left  her  mooring  imtil 
she  reached  her  place  of  destination.  When  the 
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hail  was  given  from  the  lighter,  he  was  em- 
ployed in  getting  the  lines  r^dy  to  send  ashore, 
as  soon  as  the  snip  should  arrive  at  the  proper 
place.  All  of  the  orders  were  given  by  the  mas- 
ter of  the  tug,  which  had  been  employed  hj  the 
owners  of  the  ship  to  transport  her  *from  [*181 
her  moorings  to  pier  twenty-seven,  for  the  pur- 
pose of  discharging  what  merchandise  she  nad 
on  board,  and  takme  in  another  cargo.  Thej 
had  also  employed  a  head  stevedore  to  discharge 
her  cargo,  and  reload  her;  and,  in  point  of  inSt, 
all  the  men  on  board,  except  ^e  mate,  were 
the  hands  in  the  employment  of  the  principal 
stevedore,  not  one  of  whom  belongea  to  the 
crew  of  the  ship.  Her  master  was  not  on  board, 
and,  contrary  to  the  allegation  of  the  answer, 
the  testimony  diows  that  she  was  without  a 
crew.  One  of  the  stevedores  was  at  the  wheel 
of  the  ship,  but  both  vessels  were  exduaively 
under  the  oommand  and  direction  of  the  master 
of  the  tuff.  Prior  to  the  collision,  and  when  the 
pilot  of  the  tug  gave  the  signal  to  slow,  the  mas- 
ter of  the  tug  left  his  own  vessel  and  went  on  to 
the  ship,  and  all  the  subsequent  orders  woe 
given  by  him,  while  standing  on  the  quarter- 
deck of  the  latter  vessel.  *^j  attention,'*  says 
the  mate  of  the  ship,  "was  first  called  to  the 
lighter  by  a  hail  from  one  of  her  men."*  He 
was  the  first  person  <m  the  descending  yessds 
who  saw  the  lighter,  and  he  at  once  gave  notice 
to  the  master  of  the  tug.  They  were  then  so 
near,  that  the  mate  says  he  anticipated  a  ed- 
lision,  and,  considering  the  headway  of  Uie  ship, 
he  was  imable  to  see  how  it  could  be  avoided. 
True  it  is,  the  master  of  the  tug  testifies  that 
the  ship  had  no  headway  at  the  time  of  the  col- 
lision, but  the  weight  of  the  testimony  is  great- 
ly otherwise.  No  doubt  is  entertained  that  he 
gave  the  orders  to  stop  and  back  before  the  eol- 
lision  occurred,  but  the  drcumstanoes  dearly 
show  that  those  orders  were  too  late  to  have  the 
desired  effect. 

Looking  at  all  the  facts  and  dreumstances 
in  the  case,  we  think  the  libelants  are  dearly 
entitled  to  a  decree  in  their  favor;  and  the  only 
remaining  question  of  any  importance  is,  wheth- 
er the  ship  and  the  steam  tug  are  both  liable 
for  the  consequences  of  the  ooHision ;  or  If  not, 
which  of  the  two  ought  to  be  held  responsi- 
ble for  the  damage  sustained  by  the  libelants. 
Cases  arise,  undoubtedly,  when  both  the  tow 
and  the  tug  are  jointly  liable  for  the  sonse- 
quences  of  a  collision ;  as  when  those  in  diarse 
of  the  respective  vessels  jointly  partidpste  m 
their  control  and  management,  and  the  master 
or  *crew  of  both  vessels  are  dther  ddl-  [*1SS 
cient  in  skill,  omit  to  take  due  care,  or  are  guil- 
ty of  negligence  in  thdr  navigation,  (nher 
cases  may  well  be  imagined  when  the  tow  alone 
would  be  responsible;  as  when  the  tog  is  em- 
ployed by  the  master  or  owners  of  the  tow  as  the 
mere  motive  power  to  propel  thdr  vessels  from 
one  point  to  another,  ana  both  vessds  are  ex- 
clusively under  the  control,  direction,  and  man- 
agement of  the  master  and  crew  of  the  tow. 
Fault  in  that  state  of  the  case  cannot  be  impu- 
ted to  the  tug,  provided  she  was  properly 
equipped  and  seaworthy  for  the  bnsineas  in 
which  she  was  engaged;  and  if  she  was  the 
property  of  third  persons,  her  ownens  saanotbe 
lield  responsible  lor  the  want  of  akUl,  negli- 
gence, or  mismanagement  of  the  mubat  sad 
erew  of  the  oth«  vesaelp  lor  Ite  nsson  that 
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IheT  are  not  tlie  agents  of  the  owners  of  the  tug, 
ana  her  owners  in  the  case  sifpposed  do  not  sus- 
tain towards  those  intrusted  with  the  naviga- 
tion of  the  vessel  the  relation  of  the  principal. 
But  whenever  the  tug,  under  the  charge  of  ner 
own  master  and  crew,  and  in  the  usual  and  or- 
dinary course  of  such  an  employment,  imder- 
takes  to  transport  another  vessel,  which,  for  the 
time  being,  has  neither  her  master  nor  crew  on 
board,  from  one  point  to  another,  over  waters 
where  such  accessory  motive  power  is  necessary 
or  usually  employea,  she  must  be  held  respon- 
sible for  the  proper  navigation  of  both  vessels; 
and  third  persons  suffering  damage  through  the 
fault  of  those  in  charge  of  the  vessels  must,  un- 
der such  circumstances,  look  to  the  tug,  her 
master  or  owners,  for  the  recompense  which 
th^  are  entitled  to  daim  for  any  injuries  that 
vessels  or  cargo  may  receive  by  such  means. 
Assuming  that  the  tug  is  a  suitable  vessel, 
properly  manned  and  equipped  for  the  under- 
taking, BO  that  no  degree  of  negligence  can  at- 
tach to  the  owners  of  the  tow,  on  the  ground 
that  the  motive  power  employed  by  them  was 
in  an  unseaworthy  condition,  and  the  tow,  un- 
der the  eircumstaiices  supposed,  is  no  more  re- 
sponsible for  the  consequences  of  a  collision 
tnan  so  much  freight;  and  it  is  not  perceived 
that  it  can  make  any  difference  in  that  behalf, 
that  a  part,  or  even  the  whole  of  the  officers  and 
crew  of  the  tow  are  on  board,  provided  it  elear- 
123*]  ly  appears  that  the  tug  was  a  *sea- 
worthy  vessel,  properly  manned  and  equipped 
for  the  enterprise,  and  from  the  nature  of  the 
undertaking,  and  the  usual  course  of  conduct- 
ing it,  the  master  and  crew  of  the  tow  were  not 
expected  to  participate  in  the  navigation  of  the 
vessel,  and  were  not  guilty  of  any  n^gligenee 
or  omission  of  duty  by  refraininp^  from  such 
participation.  Vessels  engaged  m  commerce 
are  held  liable  for  damage  occasioned  by  col- 
lision, on  account  of  the  complicity,  direct  or 
indirect,  of  their  owners,  or  the  negligence, 
want  of  care,  or  skill,  on  the  part  of  those  em- 
ployed in  their  navigation.  Owners  appoint 
the  master  and  employ  the  crew,  and  conse- 
quently axe  held  responsible  for  their  conduct 
m  the  management  of  the  vessel.  Whenever, 
therefore,  a  culpable  fault  is  committed,  where- 
by a  collision  ensues,  that  fault  is  imputed  to 
the  owners,  and  the  vessel  is  just  as  much  liable 
for  the  oonsequences  as  if  it  had  been  commit- 
ted by  the  owner  himself.  No  such  consequences 
follow,  however,  when  the  person  committing 
the  fault  does  not,  in  fact,  or  by  implication  of 
law,  stand  in  the  relation  of  agent  to  the  own- 
ers. Unless  the  owner  and  the  person  or  per- 
sons in  charee  of  the  vessel  in  some  way  sustain 
towards  each  other  the  relation  of  principal 
and  sgent,  the  injured  party  cannot  nave  nis 
remedy  against  tne  colliding  vessel.  By  em- 
ploying a  tug  to  transport  their  vessel  from  one 
point  to  another,  the  owners  of  the  tow  do  not 
neceesarilv  constitute  the  master  and  crew  of 
the  tug  their  agents  in  performing  the  service. 
They  neither  appoint  the  master  of  the  tug,  or 
ship  the  crew;  nor  can  they  displace  either  the 
one  or  the  other.  Their  contract  for  the  serv- 
ice, even  though  it  was  n^tiated  with  the  mas- 
ter, is,  in  le^  oontemnuition,  made  with  the 
owners  of  the  vessel,  ana  the  master  of  the  tug, 
notwithstanding  the  contract  was  negotiated 
with  hini,  continuei  to  be  the  agent  of  the  own- 
84  Hair. 


ers  of  his  own  vessel,  and  they  are  responsible 
for  his  acts  in  her  navigation.  Sproul  v.  Hem- 
mingway,  14  Pick.  1;  1  Pars.  Mar.  L.  208;  The 
Brig  Jamea  Oray  v.  The  John  Frazer,  21  How. 
184. 

Very  nice  questions  may,  and  often  do  arise, 
says  Judge  Story,  as  to  the  person  who,  in  the 
sense  of  the  rule,  is  to  be  aeemed  the  princi- 
pal or  employer  in  particular  cases.     Story, 
^Ag.  §  443,  a,  p.  557.    Where  the  owner  [*124 
of  a  carriage  hired  of  a  stable-keeper  a  pair  of 
horses  for  a  day,  furnishing  his  own  carriage, 
and    the    stable-keeper    provided    the    driver, 
through  whose  negligent  drivinj^  an  injury  was 
done   to   the   horses   of   a   third   person,   the 
judges  of  the  Sling's  Bench  were  equally  divided 
upon  the  question,  whether  the  owner  of  the 
carriage  or  the  owner  of  the  horses  was  liable 
for  the  injury.    Laugher  v.  Painter,  5  Bam.  & 
C.  647.    But  the  better  opinion  maintained  by 
the  more  recent  authorities  is,  that  the  driver 
should  be  regarded  as  the  servant  of  the  stable- 
keeper,  and  inasmuch  as  he  could  not  at  the 
same  time  be  properly  deemed  the  servant  of 
both  parties  that  the  stable-keeper  and  not  the 
temporary  hirer,  was  responsible  for  his  negli- 
gence.   Upon  the  like  ground,  says  the  same 
commentator,  the  hirer  of  a  wherry,  to  go  from 
one  place  to  another,  would  not  be  responsible 
for  the  waterman;  nor  the  owner  of  a  ship, 
chartered  for  a  voyage  on  the  ocean,  for  the  mis- 
conduct of  t^e  crew  empleyed  by  the  charterer, 
provided  the  terms  of  the  charter-party  were 
such  as  constituted  the  charterer  the  owner  for 
the  voyage.    Quarman  v.  Burnett,  6  Mees.  & 
W.  499;  Randleson  v.  Murray,  8  Ad.  &  El.  109; 
MilUgan  v.  Wedge,  12  Ad.  k  El.  737 ;  The  Em- 
press,  1  Blatchf.  C.  C.  365.    Whether  the  party 
charged  ouffht  to  be  held  liable,  is  made  to  de- 
pend, in  all  cases  of  this  description,  upon  his 
relation  to  the  wrong-doer.    If  the  wrongful  act 
was  done  by  himself,  or  was  occasioned  by  hia 
negliffence,  of  course  he  is  liable;  and  ne  ia 
equally  so,  if  it  was  done  by  one  towards  whom 
he  bore  the  relation  of  principal;  but  liability 
ceases  where  the  relation  itself  entirely  ceases 
to  exist,  unless  the  wrongful  act  was  performed 
or  occasioned  by  the  party  charged.    It  was 
upon  this  principle  that  the  ship  was  held  not 
liable  in  the  case  of  James  Oray  v.  The  John 
Frazer,  21  How.  194.    In  that  case,  this  court 
said,  the  mere  fact  that  one  vessel  strikes  and 
damages  another  does  not,  of  itself,  make  her 
liable  for  the  injury,  but  the  collision  must,  in 
some  degree,  be  occasioned  by  her  fault.    A  ves- 
sel properlv  secured  may,  by  the  violence  of  a 
storm,  DC  driven  from  her  moorings  and  forced 
against  another  vessel,  in  spite  of  her  efforts 
to    avoid    it,    and    yet    she    certainly    would 
*not  be  liable  for  damages  which  it  was  [*125 
not  in  her  power  to  prevent.     So,  also,  ships  at 
sea,  from  storms  or  darkness  of  the  weather, 
may  oome  in  collision  with  one  another  without 
fault  on  either  side,  and  in  that  case  must  eadi 
bear  its  own  loss,  although  one  is  much  more 
damaged  than  the  other.    Siainhack  v.  Roe,  14 
How.   632.    Applying  these  principles   to  the 
present  case,  it  is  obvious  what  the  result  must 
be.    Vnthout  repeating  the  testimony,  it  will 
be  sufficient  to  say,  that  it  clearly  appears  in 
this  case  that  those  in  charge  of  the  steam  tug 
Imd  the  exclusive  control,  direction,  and  man- 
agement of  both  veesels,  and  there  is  not  a 
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word  of  proof  In  tlie  record,  dtlier  tliat  the  tug 
wft*  not  a  suitable  veaiel  to  perform  the  seirlM 
for  which  she  wai  employed,  or  that  anj  one  be- 
lonfpng  to  tbe  ship  either  participated  in  the 
navigation,  or  was  guilty  of^anj  degree  of  neg- 
ligence  whatever  in  tbe  premieea. 

Counsel  on  both  lidee  stated,  at  the  argn- 
ment,  thst  tbey  were  prepared  to  dfacuss  a  ques- 
tion of  jurisdiction  supposed  to  be  Involved  in 
the  record ;  but  upon  its  being  suggested  bj  the 
court  that  tbe  question  was  not  raised  either  hy 
the  evidence,  or  in  the  pleadings,  the  point  was 
abandoned. 

In  view  of  fh«  loKoIa  ohm,  vm  thmh  tha  ie- 
oiaion  of  the  Oireuit  Court  toot  eorreet,  and  the 
dearee  it  aeoordmgljf  affirmed,  wit\  ooatt. 


150']  'JOHN  PITCH,  ^pp(, 

EDWARD  CBEIGHTON. 

(See  S.  C.  24  How.  Ise-IM.) 

Jmistliclion  of  n'rcuit  oourta — 9<pi.ity  /urlsdiiv 
tion  of  United  State*  oourtt — at  ale  louw,  aa 
rub*  of  deoiaion — wtiMooMory  party — multi- 
farioveneit. 

The  circuit  cour 
lect  BBiMiisuieDti  a 
thtf  law. 

The  equity  Jurisdiction  ot  the  eoarti  of  thi>  Unit- 
ed  Slates  depends  upoii  the  principle*  of  leneral 
eqult)'.  and  c^annot  be  sfCectcd  br  >D7  local  remedy, 
mi1r>aB  that  remHl*  bas  been  adooted  t>T  the  courts 
of  the  United  States. 

The  Sith  BfCtian  of  tbe  Judlclarj  act  nf  1789.  de- 
elarlne  that  the  lavs  of  the  several  states,  eicpt 
where  the  Constltnllon.  tmtles  or  statutes  nf  the 
QnlliMl  Slates  shnll  require  or  pmvlde.  shall  he 
clalon  In  trials  at  comcaon 
'  !  UnttPd  States  In  caaea 
ites  a  rule  of  property  on 

to  make  a  partr  In  this 

mlrsct  Jolntfj,  but  before 

a   rellniintshed  hia  rlgbt. 

-  -D  several  lots  Is  not 


s  of  dcclalon 


mulllfarlou 


.-,  lots  by  tbe  fi 
le  defendant 


e  the 


t  Crtnit.  and  all  atalnBt  the 
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Tbe  bill  In  this  a 


a  died  In  tbe  eonrt  be- 


Tbe  defendant  demurred  to  the  bill.  The 
oourt  overruled  the  demnrrei,  and  entered  a 
decree  in  favor  of  the  complainant;  whereupon 
the  defendant  todc  an  appeal  to  thie  court. 

A  further  statement  <a  the  caae  appears  ia 
the  opinion  of  the  court. 

Ur.  D.  F.  Ooolia,  for  appellant: 

On  the  part  of  the  appellant  It  la  claimed 
that  upon  the  facta  appearing  in  the  bill,  the 
circuit  court  had  no  jurbdictiou  over  the  sub- 
ject-matter of  the  action,  and  this  is  the  ques- 
tion presented  by  the  demurrer. 

1.  The  right  ot  the  complainant  to  proceed 
In  his  own  name  to  enforce  the  collection  of  the 
asBesaments,  la  derived  entirely  from  tbe  rem^ 
dial  provisions  of  tbe  statute.  But  the  equity 
jurisdiction  of  tbe  courts  of  the  United  Stata 
depends  upon  the  principles  of  general  equitj 


_.  .    States 

1   Cort  Com.  £6;   BoMntOM  i 
Wheat.  SIS;  The  Orlmte  v.  Phtebu,  11  Pet 
184. 

The  inouirr  then  Is  whether  tbe  eomplalnint 
by  his  bill  snows  himself  poaseased  of  a  riglit 
which  cnn  he  enforced  in  his  name  against  thii 
defpndnnt  in  a  court  of  equity,  by  any  ot  Uii 
knouii  usages  and  principle  wU^  govern  tiat 

W<?  ndmit  tbnt  when  the  state  legislature  en- 
atc's  a  new  riglit,  and  at  the  same  timt  pi*' 
Ecrilic<i  the  remedy  to  enforce  it,  If  the  itmtil 
prc'Hcribcd  is  substantially  consistent  with  tbt 
nrdinnr}-  modes  of  proceedins  on  the  ehancerr 
side  of  the  Federal  courts,  relief  may  Iw  had  ii 
those  courts. 

Clarh  V.  Smith,  18  Pet.  203. 

We  alao  admit  that  if  the  state  legialatv* 
creates  a  right  which  eannot  be  enforced  *t 
law.  and  which  properly  belongs  to  a  chancfrj 
jurisdiction,  relief  will  be  granted  by  tbe  Fed- 
eral courts. 

Lortnan  v.  Clarke,  2  HoLean,  B78. 

It  will  be  conceded  that  the  statute  does  not 
give  to  the  complainant,  directly,  any  right  ol 
action,  either  at  law  or  In  equity,  against  ttif 
defendant.  It  simply  authorizes  the  oi^  to  or- 
der and  contract  for  this  ctass  of  improvraienl-- 


— „.  _. 1  dependent  on 

partlat  and  rtttdmce—ttt  note  to  Boberts  v.  Lewis, 
86  t,.  ed.  V.  S.  070. 

lAobUUv  ta  repair  highviovi  (n  United  Biatn; 
laMv  and  oonventenee  of,  a  m<aed  ciiMllon  af  late 
and  foot. 

Tbe  obi  lea  lion  to  repair  the  roads  never  rested 
upon  towns  In  the  United  States  at  common  )Bw.  It 
arises.  In  senersl.  from  statute.  The  corporate 
powers  of  towns  are  deDned  by  statnte,  and  their 
Obllgstlons  can  only  b«  caeitenslve  with  their  pow- 
ers.  Horey  v.  Nenlane,  B  Barb,  64G  :  Loker  v. 
Brookllne,  IS  Pick.  31B :  Com.  v.  Bprlngfleld.  T 
Mass.  18;  Chldsey  v.  Canton.  17  Conn.  475:  People 
V.  Comrs.  of  Hlrhways,  7  Wend.  474  ;  Oliver  v, 
Worcester.  1(12  MasB.  4B0  ;  but  aee  Com.  T.  Hophlns- 
""    1.  38;  City  of  Tallahasnee  T.  Fortune, 


lowever.  hy  custom,  towns 
D  keap  1b  repair  the  hlgb- 


Oeneratly,   towns  or  town   ofllcera  are  by  attte 
statnte   hound    to   repair   highways.      Btantaa  r- 

rwortb!  Sfi  sif- 


jntle*.  and  n 
priva 


■r  quasi  corpnratloni  »:« 

■  'ur  tbe  nedeet  of  thflr 

I.  unlesa  sneli  Ilshllltr 

mte  and  tbe  rlfhl  oI 

•---e  they  hat! 


olllcers  In  respect  to  highway 
he  eipreasly  declarefl  hy  Bta 

action  given.    This  Is  the  cast 

power  to  levy  taxes  for  repair  of  then. 

l:'t!°'i^''^P  Johne.  488;  Eastman  v.  UertdllL 
aa  N,  B.  284:  Chldaej  v.  Canton.  17  Conn.  4n; 
Mower  v.  I*lceiter,  6  Maas.  247;  Brownlai  »■ 
Sprlngfleld.  17  III.  148 ;  Boper  v.  Henry  Coonty.  » 
InwB.  264  :  Russell  v.  County  of  Devon.  J  Ttn. 
ATI  :  Bleelow  v.  Randolph,  14  Gray.  tUl ;  Bray  •- 
WaniQBford.  20  Coon.  4lf! :  Freehotders  t.  Btradfi. 
R  Harr.  108:  Van  Enpea  v.  Comrs.  ZS  Ala.  tto: 
Tteadwell  v.  Coura.  11  Ohio  8L  ISO  i  Fray  ▼■  Jhvi 


is6a 


FlTCU  T.  CBKIGHnHt, 


ISft-lU 


to  aaaesB  the  expense  upon  the  propertjr  abut- 
ting thereon,  and  preacribes  the  mode  and  man- 
ner of  the  collection  of  such  aBgesBinent. 

There  is  no  promise,  express  or  implied,  by 
the  defendant,  to  pay  to  the  complainant  or  the 
city  the  assessment  charged  upon  his  proper^. 
His  obligation  ii  imposed  by  the  statute,  and 
does  not  exist  at  eommrm  law.  It  ii  a  tax 
— an  involuntary  contribution — the  l;>ayment  of 
wMch  ii  to  be  enforced  by  the  public  authori- 
ties. But  no  suit  can  be  maintained  at  law  or 
in  chancery,  to  enforce  the  collection  <ff  a  tax, 
unless  authorized  by  statute.  No  such  ri^ht  ot 
action  exists  at  common  law,  or  according  to 
the  principles  of  general  equity  jurisprudence. 

Aadoovr  d  Ued.  Turnpike  Co.  v.  Oould,  6 
U»s&44. 

Taxes  only  exist  1^  virtue  of  the  statute  au- 
thorizing them,  and  only  such  remedies  can  be 
resorted  to  for  their  collection  as  the  statute 
provides. 

Bmgor  Boum  Prop.  v.  HincHey,  12  Me.  338. 

From  these  considerations  it  is  claimed — 

First.  That  the  complainant  does  not  show 
hinueU  posaeased  of  any  rij;;ht  which  he  can  en- 
force directly  against  this  defendant  or  his 
prwerty;  and. 

Second.  That  the  liability  of  the  defendant 
la  not  sndi  an  one  as  can  be  enforced  against 
him  in  a  ccmrt  of  equity,  without  the  aid  of  the 
atatute,  which  cannot  confer  iurisdietion  upon 
the  courU  of  the  United  SUtea. 

e.  The  bill  is  bad  from  multilariousneaa. 
mere  is  a  misioinder  of  causes  in  the  suit. 

A  hill  Is  muftifarioua  if  it  unites  aemal  mat- 
ters, perfectly  distinct  and  unconnected,  against 
one  defendant. 

Dan.  Ch.  Pr.  363;  Story,  Eq.  PI.  I  27;  Buj7- 
hM  T.  Bargtnt,  E3  Me.  271;  Adams,  Eq.  670, 
note;  I  I>an.  Ch.  Pr.  363;  AUg,  Oen.  v.  Qold- 
tmith'w  Co.  S  Bim.  075. 

Jurisdiction  eannot  be  conferred  upon  the 
mmrts  of  the  United  States  by  a  joinder,  in  the 
•ame  suit,  of  sereral  causea  of  action,  eadi  dis- 
tinct la  Itself. 

Each  cause  of  action  is  to  be  considered  t^ 
itoelf,  and  if  the  amount  of  any  one  is  not  suffl- 
dent  to  confer  Jurisdiction,  the  whole  must  be 
dismissed. 

OlioM-  V.  AteDMMuIsr,  6  Pet  147. 

Mr.  N.  H.  Serstyae,  for  appellee; 


The  points  made  by  the  counsel  for  the  ap- 
pellant may  be  reduced  to  two,  vie.: 

1.  The  circuit  court  had  no  jurisdiction. 

2.  The  bill  was  multifarious. 

I  propose  to  state  briefly  the  points  relied 
upon  to  give  the  circuit  court  Jurisdiction;  and 
incidentally  to  answer  the  pomta  made  by  the 
appellant. 

It  seems  to  be  conceded  that  when  the  local 
statutes  of  a  state  ^ve  rights  to  an  individual, 
the  courts  of  the  United  States  will  enforce 
those  rights,  in  cases  where  they  have  jarisdi> 
tion  of  tlje  parties. 

It  is  not  pretended  that  the  states  can  direct 
the  remedy,  by  which  rights  are  to  be  enforced, 
which  the  Federal  courts  are  bound  to  pursue. 

But  it  is  claimed,  that  where  the  statute  of  a 
state  creates  a  right  which  may  be  enforced  by 
remedies  already  existing  and  resorted  to  in  the 
latter  courts,  these  courts  will  enforce  the  right* 
by  their  own  known  remedies  and  iiaages,  in 
cases  where  the?  have  jurisdiction,  although 
the  local  statute  may  direct  a  special  mode  of 
proceeding. 

The  Qentral  Smith,  i  Wheat,  43B. 

By  the  statute  and  the  contract  with  the 
city,  the  complainant  acquired,  by  operation  of 
law,  rights  which  courts  of  equity,  by  their 
long  eatablished  rules  and  usages,  will  enforce. 

Tile  claims  which  by  this  action  are  sought 
to  be  enforced  ns  liens  on  the  lots  of  the  appel- 
lant, are  not  ta.'ces.  The  supreme  court  of  Ohio 
has  often  so  decided. 

Bill  r.  Bigdon,  B  Ohio  St  243;  Enut  v. 
KwikU,  0  (Hiio  St.  620;  Retfce*  v.  The  Treat,  of 
Wood  Co.  8  Ohio  St.  333;  and  The  "Sortharn 
Ind.  B.  Co.  T.  Connelly,  10  Ohio  St  159,  decided 
at  the  present  term  and  not  yet  reported. 

This  lien  upon  real  estate  is  such  an  one  aa 
courts  of  equity,  t^  their  long  established  and 
well  knom  usages,  will  enforce;  and  the  emn- 
plainant  being  a  citiien  of  Iowa  and  the  defend- 
ant a  citiien  of  the  state  of  Ohio,  the  circuit 
court,  having  jurisdiction  of  the  parties,  haa 
ample  equity  powers  to  take  cognisance  of  the 
case.  It  is,  in  fact,  an  equitable  and  not  a  legal 
lien — It  is  a  charge  on  a  thing  without  the 
right  of  possession.  Such  liens  are  only  cog- 
nizable in  courts  of  equity. 

Story,  Eq.  Jar.  K  I2IS,  121T;  Adama,  Eq. 
127. 


Clt7,  SZ  If.  J.  Law,  3M  :  Oranger  *.  Palaskl  County. 
M  Ark.  87:  Waltbam  t,  Konper, °"°-  ■■ 


Co.  Plank  Road  Cn.  ZT  vt.  BOZ :  Btanton  v.  Fro., 
etc  BBTerblll  Brldir*.  47  Vt  172 ;  Waterford.  etc. 
T.  Co.  V.  Peoole.  9  Darb.  KI ;  Townseod  v.  Susq. 
T.  Co.  4  JohDi.  M :  Pamabj  t.  Laneanet  Can.  Co. 
11  Ad.  *  Bl.  SS8. 
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This  court  has  sustained  the  jurisdiction  of 
the  circuit  courts,  to  enforce  the  right  of  bene- 
ficiaries even  in  the  name  of  the  trustee,  as  a 
formal  party,  although  that  trustee  were  a  citi- 
zen of  the  same  state  with  the  defenduit. 

Huif  v.  Hutchinson,  14  How.  687;  MoNutt 
V.  Bland,  2  How.  10. 

The  bill  is  not  multifarious.  When  the  mat- 
ters are  homogeneous  in  their  character,  the  in- 
troduction of  them  in  the  same  bill  will  not  be 
multifarious. 

1  Dan.  Oh.  Pr.  395;  Story,  Eq.  PL  H  631- 
533,  and  cases  there  cited. 

Mr.  Justice  MoLeaa  deliyered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  circuit  court  of 
the  United  States  for  the  northern  district  of 
Ohio.  The  bill  was  filed  by  Edward  Creieh- 
ton,  a  citizen  of  the  state  of  Iowa,  against  John 
Htch,  a  citizen  of  the  state  of  Ohio. 

By  the  act  of  March  11th,  1863,  Swan's  Stat- 
utes Ohio,  it  is  provided  "that  the  city  coun- 
cil shall  have  power  to  lay  off,  open,  widen, 
straighten,  extend,  and  establish,  to  improve, 
keep  in  order,  and  repair,  and  to  liffht  streets, 
alleys,  public  grounds,  wharves,  landing  places, 
and  market  spaces;  to  open  and  construct,  and 
put  in  order  and  repair,  sewers  and  drains;  to 
enter  upon  or  take,  for  such  of  the  above  pur- 
161*]po8e8  as  may  ^require  it,  land  and  mate- 
rial; and  to  assess  and  collect  and  charge  on 
the  owners  of  any  lots  or  lands,  through  or  by 
which  a  street,  alley,  or  public  highway  shall 
pass,  for  the  purpose  of  defraying  the  expenses 
of  constructing,  improvinjg,  and  repairing  said 
street,  allev,  or  public  highway,  to  be  in  pro- 
portion either  to  the  foot  front  of  the  lot  or 
land  abutting  on  such  street,  alley,  or  highway, 
or  the  value  of  said  lot  or  land  as  assessed  for 
taxation  imder  the  general  law  of  the  state,  as 
such  municipal  corporation  may  in  each  case 
determine." 

Each  municipal  corporation  may,  either  by 
a  general  or  special  law  or  ordinance,  prescribe 
the  mode  in  which  the  charge  on  the  respective 
owners  of  lots  or  lands  shall  be  assessed  and 
charged  to  the  owner,  which  shall  be  enforced 
by  a  proceeding  at  law  or  in  equity,  either  in 
the  name  of  the  corporation  or  of  any  person 
to  whom  it  shall  be  oirected  to  be  paid,  but  the 
judgment  or  decree  was  required  to  be  entered 
severally;  and  a  charge  was  required  to  be  en- 
forced for  the  value  of  the  work  or  material  on 
such  lot  or  land ;  and  where  payment  shall  have 
been  neglected  or  refused,  when  required,  the 
corporation  shall  be  entitled  to  recover  the 
amount  assessed,  and  five  per  cent  from  the 
time  of  Uie  assessment.    Swan's  Stat.  963. 

On  the  7th  of  April,  1865,  the  city  of  Toledo 
entered  into  a  contract  with  Crdghton  and  one 
Edward  Ck>nnelly,  who  bound  themselves  to  do 
certain  work  on  the  streets,  for  the  sums  named 
in  the  contract;  and  that  so  soon  as  the  work 
was  completed,  the  street  commissioner  should 
give  them  a  oextificate  to  the  effect,  and  on  the 
presentation  of  the  same  to  the  council,  it 
would  assess  the  cost  and  expenses  of  the  im- 

Erovement  on  the  lots  or  lanas  made  liable  by 
iw  to  pay  the  same,  and  make  out  and  deliver 
to  the  oontraotors  a  certified  copy  of  said  assess- 
ments and  authorize  them  or  assigns  to  collect 
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the  several  amoimts  due  and  payable  for  the 
work  and  improvement. 

Creighton  purchased  from  Connelly  his  inter- 
est in  the  contract,  and  went  on  and  performed 
the  work  under  it,  to  the  acceptance  of  the  city. 
On  the  14th  July,  1856,  the  council  made  an  as- 
sessment on  the  lots  abutting  on  the  improve- 
ment in  Monroe  street,  to  pay  the  expenses  of 
that  work,  and  *direct^  that  the  owners  [*162 
of  the  lots  make  payment  of  the  assessments  to 
Creighton.  Among  the  rest,  lot  640,  belonging 
to  tlu^hn  Fitch,  was  assessed  for  this  work 
$84.66. 

On  the  20th  Mav,  1856,  the  council  made  an 
assessment  upon  the  lots  abutting  on  said  im- 
provement in  Michigan  street,  to  pay  for  the 
same,  and  also  directed  the  owners  of  these  lots 
to  make  payment  of  such  assessments  to  Creigh- 
ton. Among  the  lots  so  assessed  were  the  fol- 
lowing, owned  by  defendant,  numbered  547,  638, 
539,  544,  1,461 ;  the  assessments  of  the  respect- 
ive lots  amounted  to  the  sum  of  $1,791.76;  and 
subsequently  a  further  assessment  was  made  on 
the  contract  of  three  lots,  numbered  686,  751 
and  855,  which  amounted  to  the  sum  of  $266.47. 
Hie  above  sums  were  ordered  to  be  paid  to  the 
complainant,  with  five  per  centum  allowed  by 
law. 

To  this  bill  the  defendant  demurred,  which, 
on  argument,  was  overruled.  And  the  court 
ordered  the  shove  sums  to  be  paid  in  ten  day^ 
or  in  default  thereof  that  the  lots  be  sold,  etft 

IVom  this  decree  an  appeal  was  taken.  On 
the  part  of  the  appellant  it  is  claimed,  that 
upon  tho  facts  of  the  case,  the  circuit  court  had 
no  jurisdiction ;  that  the  equity  jurisdiction  of 
the  courts  of  tiie  United  States  depends  upon 
the  principles  of  general  equity,  and  cannot, 
therefore,  oe  affected  by  any  local  remedy,  uo* 
less  that  remedy  has  been  adopted  by  the  conrts 
of  the  United  States. 

By  the  34th  section  of  the  judldary  act  of 
1789,  it  is  declared  "that  the  laws  of  the  several 
states,  except  where  the  Constitution,  treaties, 
or  statutes  of  the  United  States  shall  reouire  or 
provide,  shall  be  regarded  as  rules  of  aedsiai 
m  trials  at  common  law  in  the  courts  of  the 
United  States  in  cases  where  they  apply."  This 
section  does  not  relate  to  the  practice  of  our 
courts,  but  it  constitutes  a  rule  of  propCErtj  on 
which  the  courts  are  bound  to  act. 

The  courts  of  the  United  States  have  jurii- 
diction  at  common  law  and  in  chancery,  and 
wherever  such  jurisdiction  may  be  appropri* 
ately  exercised,  there  being  no  <%jection  to  the 
citizenship  of  the  parties,  the  ooorts  of  the 
United  States  have  jurisdiction.  This  is  not  d^ 
rived  from  the  power  of  the  state,  but  from  the 
laws  of  the  United  States. 

*In  CUirk  v.  Smith,  13  Pet.  203,  the  [*163 
court  says:  'The  state  legislatures  certainly 
have  no  authority  to  prescribe  the  forms  and 
modes  of  proceeding  in  the  courts  in  the  United 
States;  but  havinff  created  a  right,  and  at  the 
same  Ume  prescribed  the  remedy  to  enforce  it» 
if  the  remedy  prescribed  is  substaxitially  eoa- 
sistent  with  the  ordinary  modes  of  procesdinf 
on  the  chancery  side  of  the  Federal  ooorts,  no 
reason  exists  why  it  should  not  be  pursued  ii 
the  same  form  as  it  is  in  the  state  eouts.* 

In  the  case  above  cited,  the  legisUtnrs  d 
Kentucky  authorized  a  person  who  was  in  pof 
session  of  land  claimed  by  hi]n«  and  some  ooi 


1860.  BULKICT  V.  NjLUUKEli]  STCUt  OOTKUT  Oo. 

«l»e  hid  •  claim  on  the  same  land;  the  posses-  le  tranmortrt  tbence  to 

■or  WM  anthoriied   to   file   a  bill  aeainat  the  ,  H'l'™  t  '^fh'"?!,^^ 

cUimont  to  litigate  hb  title  and  rimove  the  L'i'-"'?'''-'-.-!''-"..!^'"*' 
cloud  from  it. 

The  statute  ButhorizeB  a  suit  at  law  or  tn 

equity,  but  tiom  the  nature  of  the  case  It  would  ion  can  be  made  aa  to 

aeera  that  ohancery  was  the  appropriate  aiode.  and  mat],  between  the 

There  was  no  necessity  to  make  Connelly  a  ^?'traa'ii™rtai'lon'o'n 

party  in  this  ease.    He  made  the  contract  jointly  In  pursuance  of  tbe  eon- 

with  Creighton.    But  before  the  work  was  com-  the  cnae  of  tbe  Isdlag  ot 

mcnced    Connelly    relimjuished    his    right    to  '  '*"  yesiel. 
Creighton,  wLo  performed  the  whole  work,  and    Bubmitted  Dec.  11,  IBSO.   Decided  Dec.  SI,  1B€0. 


the   city  council    promised  payment. 
'      '■■  made  to  Creighton, 


ts,  too,  were  made  to  Creighton,  A  PPEAL  from  the  Circuit  Court  of  the  United 

and  he  was  considered  the  only  contractor  with  H-  States  for  the  District  of  Jla sea chu setts. 
the  city.  No  right  was  held  under  Connelly.  The  libel  in  this  case  was  filed  in  the  distriot 
Bt  the  statute  the  city  makes  au  assessment  court  of  the  United  States  for  the  district  of 
which  Is  to  be  paid  by  the  owner  personally,  and  Massnchu setts,  by  the  appellee,  to  recover  dam- 
it  is  also  mode  a  lien  (Hi  the  property  charged,  ages  for  the  nondelivery  of  a  portion  of  a  sblp- 
The  charge  may  be  collected  and  the  lien  en-  mc^t  of  cotton  from  Mobile  to  Boston, 
forced  by  a  proceedinr  at  law  or  in  equity,  The  district  court  entered  a  decree  in  faror 
either  in  the  name  of  ^e  city  or  its  appointee,  of  thp  libelants,  for  $7,000,  with  costs.  The 
The  complainant  is  the  appointee  for  this  pur-  circuit  court,  on  appeal,  having  affirmed  this  de- 
pose, and  his  right  is  too  clear  to  admit  of  eon-  crec,  the  claimant  took  an  appeal  to  this  court, 
troversy.  A  further  statement  of  the  case  appean  In 

This  bill  is  not  multifarious;  the  assessments  the  opinion  of  the  court. 

were  assessed  on  the  lots  by  the  foot  front,  and  .VcMra.  F.  O.  Iiorlnc  and  Ohkrles  O.  I«*- 

all   against   the  same  defendant.  InCi  for  appellant: 

Lord  Cottenham,  In  Campbell  v.  Uackay,  7  I-  The  libelant  cannot  hold  either  the  Tessd 

Sim.  5S4,  and  in  Myl.   &,   C.    003,  aars,  tc  lay  or  the  onrners  under  the  bills  of  Inding,  because 

down  any    rule    applicable    universsJIy,  or  to  the  goods  in  Question  were  not  on  board;  and 

■ay  what  constitutes  multifariousness,  as  an  ab-  having  insisted  upon  the  niaster'i>  signing  sueh 

■tract  proposition,  is,  upon  the  authorities,  ut-  bills,  they  are  prevented  thereby  from  reaort- 

184*]  terly  impossible.     'Every  case  must  be  ing  to  the  originnl  contrnct  of  shipment. 

governed  by  its  drcumstanees ;  and  as  these  are  It  is  well  settled  that  neither  the  vessel  nor 

aa  diversilfed  m  the  names  of  the  parties,  the  its  owners  are  made  liable  for  the  master's  slg- 

oourt  must  exercise  a  sound  discretion  on  the  nature  to  a  bill  of  lading  for  goods  which  are 

subject.    Whilst  parties  should  not  be  subjected  never  placed  on  bonrd ;  that  his  authority  to  bind 

to  expense  and  InconTeniencc  in  litigating  mat-  them   does   not   commence   till   the   goods   ara 

ters  in  which  they  have  no  interest,  multiplicity  actually  on  board. 

of  suita  should  be  avoided  by  uniting  in  one  bill  It  is  Immaterial  whether  the  master  is  guilty 

■JI  who  have  an  interest  in  the  principal  matter  of  fraud  or  mistake,  or  is  imposed  upon. 

in  controversy,  though  the  interests  may  have  The  autltorities  to  this  point  are  conclusive, 

arisen  under  distinct  contracts.  Marine  Ordinances,  Liv.  3,  tit.  Z;  Wolter  v. 

We  Vmik  ttie  ttatute  of  the  afafe,  and  the  Brewer.  11  Mass.   99;    Rowley    v.  Bt'jetow,  12 

muniotpaJ  eorpoivtion  of  Toledo,  authorize  (Ae  Pick.  307;  Orant  v.  Noncay,  10  Com.  B.  MS; 

~     -'.t  of  tk«  lumt  on  the  lolt  in  guetlioii,  2   Eng.  L.  &  Eq.  337;   Buhieraty  v.   Wari,  8 

'     ■   '          ■  j/  '*«  Oirouit  Oorn-t  mutt  Exoh.  330;  18  Eng.  L.  4  Eq,  551 ;  Coleman  v. 
RicAss,  IS  Com.  B.  104;  29  Eng.  L.  &  Eq.  3£3; 

The  Freeman,  60  U.  S.  (18  How.   181;  The  Tint- 

kee  Blade,  60  U.  B.   (IS  How.)  80. 

2.  The  owners  of  the  vessels  were  not  tt 


_                               '■ Judge  Story  remarks  that  it  is  not  everyone 

THE  HAUMKEAQ  STEAM  COTTON  who  undertakes  to  csrry  the  gtiods  for  hire  that 

COMPANY.  is  to  be   deemed    a    common    carrier;   that  a 

(Bsa  B.  C  24  How.  B69-S0*  )  private  person  may  contract  for  the  carriage  of 

r.arrier^eUven,   to   lighterman.   «*«   fa  ie-    ^°tl' ^:^i.^^Ty.^»J.1T^W^^LYTL^\t 

!,._ ,, .;_  _.  ; I     _J ,  ,_■  .,,  -.      of  an  ordinary  bailee  for  hire,  that  is  for  the 

J^i  „»3f.^ul,^  '       ""'l"  »'  ■ailTOiJ  diligent    th.l  to  ™,H- 


Wberc  tbc  milter  of  a  TMMl  untd  to  MR,  TOT  a,  a  publie   employment  i    murt    undertake  to 

SSb?'.?n"M"'; .Wfii-otuSSi 'K'SS  »'T '" ^"T- «""?"?; T" '•"' li""!; ■ 

tb«  vessel  was  tunod  for  the  safe  shipment  ol  the  out  as  ready  to  engage  in  the  transportation  of 

whole  of  tbe  TOT  bales,  from  th*  tUne  of  tbeir  de-  croods  for  hire  as  a  business,  not  as  a  casual  oc- 

SS'iSruSS,!? ""  ■"• "  '"•'"■ "'  •-  ~p'«»  1^,  1^  •™.  •»!  j?"«  K"^  V 

Tortber  bcld,  that  the  delivery  of  a  bnndced  bales  carry  for  all   who  offer  goods,   so  that   he  Is 

to  a  IKhterman  to  deliver  on  board  the  vesMl  was  liable  to  an  action  If  he  refuse  to  carry  good*  on 

s,r,&'°ti'",»rssi,".'.?!£'S£s:s:.s  '";f"s'„^irs'^i!rs.r"^i-"- ,.  - 

«(  the  voTue,  tb«  same  as  If  the  hondrcd  bales  had        Story,  Bail.  f|  4fi7,  495,  508;   1  Pars.  Mari- 

bMn  placed^  on  board  of  the  veaaal  at  th*  dty,  la-  time  Ijiw,  eh.  7,  J  5;  Dole  v.  Hall,  1  Wils.  BBl. 
■*B?tS'^a''iSj.r««.d  that  th.  eotto.  was  to        ?    '^1"'  '"«»<''  <«  "°t  ^jM^inrem^ 
k*  ddlver«d  M  th*  earrisr  for  shipmsat  at  tha        In  the  case  of  Tha  Dntd,    1    W.   Rob.  3W, 
M  How.  KM 
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Supreme  Coubt  of  the  United  States. 


Deo.  Tebic^ 


Doctor  Lushington  says:  "No  suit  could  ever 
be  maintained  against  the  ship  where  the  own- 
ers were  not  themselves  personally  liable,  or 
where  the  personal  liability  had  not  been  civen 
up  as  in  bottomry  bonds;"  and  the  rule  as 
stated  by  him  to  this  extent  is  expressly  recog- 
nized by  this  court  in  the  case  of  The  Freeman, 
60  U.  S.  ( 18  How. )  189. 

If  the  court  should  be  satisfied  that  a  per- 
sonal liability  does  exist  on  the  part  of  thu 
owners,  it  does  not  follow,  as  of  course,  that  the 
vessel  is  liable. 

There  is  not  even  a  presumption  that  the 
vessel  is  liable  because  the  owners  are.  The 
liabilities  depend  upon  different  grounds,  and 
are  not  a^  all  reciprocal.  In  this  court,  of  late 
years,  the  tendency  has  been  very  strong  to  limit 
maritime  privileges,  and  to  deny  their  existence 
in  cases  where  they  had  been  before  recognized. 
In  the  case  of  The  Yankee  Blade,  60  U.  S.  (19 
How. }  82,  they  are  said  to  be  strioti  juris,  and 
are  not  encouraged.  In  Thomas  v.  Osbom,  60 
U.  S.  ( 19  How.)  22,  and  Pratt  v.  Reed,  60  U.  S. 
(10  How.)  3d0,  the  liens  of  materialmen  are 
con.ined  to  cases  of  necessity.  A  recent  rule 
of  the  court  prohibits  the  enforcement  of 
domestic  liens  by  the  district  court.  The  privi- 
lege of  the  ship  owner  upon  goods  for  freight 
is  apt  to  be  treated  as  a  mere  comnion-Inw  hen 
depending  upon  possession ;  and  in  People's  Ferry 
Co,  V.  Beers,  61  U.  S.  (20  How.)  401,  it  is  said 
that  "liens  on  vessels  incumber  commerce  and 
are  discouraged.'' 

As  in  all  of  these  cases  there  would  exist  a 
personal  liability  on  the  part  of  the  owners,  it  is 
▼ery  plain  that  that  does  not  necessarily  estab- 
lish a  privilege  against  the  ship. 

In  respect  to  the  lien  on  goods  for  freight,  it 
is  well  settled  that  it  docs  not  arise  upon  any 
part  until  after  that  part  is  actually  on  board; 
♦.  c,  only,  and  so  far  as  the  contract  in  respect 
to  them  is  executed,  and  it  would  seem  to  follow 
necessarily  that  the  reciprocal  lien  of  the  ship 
on  the  gocKls  cannot  arise  except  upon  the  same 
state  of  facts. 

Valin,  Com.  Lib.  1,  tit.  14,  S  16;  2  Bou- 
lay  Pat  v.  dc  Droit  Com.  281 ;  Bailey  v.  Damon, 
8  Gray,*  91. 

In  the  recent  case  of  Morewood  v.  Pollok,  18 
Eng.  L.  &  E.  it  was  held,  under  facts  like  the 
present,  that  the  goods  on  a  lighter  were  not 
on  board  and,  therefore,  the  owners  were  per- 
sonally responsible  on  their  contract  to  carry, 
"perils  of  the  sea  onlv  excepted,"  when  they 
would  not  have  been  lia!ble  if  Vie  goods  had  b^n 
CO  board* 

In  the  case  of  Ths  Steamer  Pooahontas  in  the 
supreme  court  of  Ohio,  it  was  adjud^d  that, 
neither  by  the  statute  nor  the  maritime  law, 
was  the  steamer  liable  in  rem,  unless  the  goods 
were  actually  on  board. 

The  same  principle  has  been  distinctly  af- 
firmed hy  this  court  in  two  cases : 

The  Freeman  v.  Buckingham,  50  U.  S.  (18 
How.)  188;  Vandevxiier  v.  Mills,  60  U.  S.  (19 
How.)  00. 

Finally,  yarious  other  grounds  of  defense 
might  be  sucxestod.  But  it  seems  enough  to 
have  shown.  If  that  has  been  done,  that,  by  the 
principles  and  rules  of  the  maritime  law,  the 
freighter  is  not  entitled  to  a  preference  over 
other  creditors,  if  he  is  indeed  recognized  as  a 
erp'^itor  at  all«  when  the  loss  is  purely  acoi- 
MO 


dental,  when  the  goods  have  not  been  on  board, 
and  the  loss  is  not  occasioned  by  the  fault  of 
the  vessel  proceeded  against,  its  owners,  master 
or  crew. 

Mr.  Milton  Andros,  for  appellee: 

I.  Between  the  libelant  and  the  master  of  the 
vessel,  against  which  a  lien  is  sought  to  be  en- 
forced in  the  present  case,  there  was  a  valid  con- 
tract of  affreightment,  which  is  binding  on  the 
claimant  and  owners  thereof. 

II.  The  owners  of  said  vessel  are  liable  as 
common  carriers,  and  such  liability  commenced 
immediately  after  the  master  received  the  libel- 
ant's merchandise  for  transportation. 

1.  Because  their  ship  was  a  g^eral  ship. 

2.  Because  it  appears  from  the  pleadings  that 
they  are  charged  with  and  assumed  responsibil- 
ities as  such. 

Lawes  on  Charter-parties,  1;  Mau.  ft  PoU 
142;  Sm.  Mere.  L.  298;  Fland.  Ship.  449;  1 
Bell's  Com.  b.  3,  p.  1,  ch.  5,  S  2;  2  Holt  <m  Ship. 
57;  Chit.  &  T.  Carr.  224;  3  Kent,  202. 

In  this  country,  it  seems  to  be  well  settled 
that  a  person  who  undertakes,  though  it  be  onlj 
pro  hao  vice,  to  act  as  a  common  carrier,  incurs 
the  responsibility  of  one. 

Gordon  v.  Hutchinson,  1  Watts  &  S.  2S5; 
Powers  V.  Davenport,  7  Blackf .  497 ;  Tumey  ?. 
Wilson,  7  Terg.  340;  Craig  v.  Childrese,  Peek. 
270;  McClures  v.  Hammond,  I  Bay,  90;  Mo9e$ 
V.  Norris,  4  N.  H.  304. 

3.  The  owners  being  liable  in  damaces  for  the 
nondelivery  of  the  liMlant's  merchandise  which 
had  been  by  his  agent  delivered  to  and  received 
bv  the  master  of  the  said  vessel  for  transporta- 
tion, the  ^ip  in  specie  is  also  liable,  ana  this 
liability  arises  from  the  contract  of  afTreigbt- 
ment  which  has  been  executed  on  the  part  of  the 
libelant. 

The  ccmtraet  was  an  entire  one;  it  was  to 
carrr  from  the  cotton  press  to  Boston,  and  the 
lighter  was  employed  merely  as  auxiliary  to  the 
purposes  of  the  voyage;  this,  so  far  as  the  li- 
belant's goods  were  affected,  ccHnmenced  when 
the  lighter  left  for  the  ship,  and  In  questions 
of  insurance,  boats  so  employed  have  been  oqd- 
sidered  a  part  of  the  vessel. 

Parsons  ▼.  Mass.  F,  d  M.  Ins,  Co.  6  Mass.  197, 
208;  Snow  ▼.  Caruth,  1  Spra^e,  325. 

Again;  as  the  lien  is  reciprocal,  where  the 
merchandise  is  bound  to  the  siiip,  in  such  caae 
the  ship  is  boand  to  the  merchandise.  Now,  in 
the  present  case  the  merchandise  was  bound  to 
the  ship.  "The  lawful  possession  of  the  goods 
being  once  acquired  for  the  purpoae  «f  eu- 
riage,  the  carrier  is  not  obliged  to  restore  them 
to  the  owner,  even  if  the  carriage  be  dispensed 
with,  unless  upon  being  paid  his  due  remuner- 
ation: for  by  the  delivery  he  haa  already  is* 
curred  certain  risk. 

Ang.  on  Carr.  303,  S  368. 

The  owners  and  masters  of  general  ships  sad 
vessels,  both  on  the  high  seas  and  on  the  navi- 
gable rivers  and  canals,  are  entitled  to  the  ssise 
particular  lien  for  the  price  of  the  carriage  of 
the  goods  delivered  to  tnem  for  transportatioo. 
And  it  is  so,  both  by  common  law  and  the  writ' 
ten  maritime  code  of  Europe. 

Ang.  on  Carr.  364,  {  860;  4  Domat,  272, 273; 
The  Nathaniel  Hooper,  8  Sunin.  543 ;  Jord»  ▼• 
Warren  Ins.  Co.  1  Story,  842;  Bork  ▼.  Vortf»f 
2  McLean,  422;  Pakn^r  t.  Lonlkurd,  16  Johns. 
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of  tbe  bftles  nere  picked  up  hj  the  enm  of  tba 
vessel,  and  brought  to  Boston  with  the  DOT  balM 
4.  The  reception  and  lading  of  the  libelant'  on  board.     Eighty  bales  were  also  picked  np  by 
merchandise  on  board  of  the  lighter  by  the  mae  other  persons,  wet  and  damaged,  and  wei«  sor- 
ter of  the  vessel,  for  the  purpose  of  transport  veyed  and  sold;  four  remain  tn  the  hands  <rf  ttw 
ing  it  to  the  Banie„  was  a,  sufficient  performano  ship  broker,  at  Mobile,  for  account  of  whom  It 
of   the  libelant's   part   of   the   contract   of   al  may  concern;  two  were  lost. 
treightment,  to  enable  him  to  hold  the  ship  ii  The  niaater  of  the  barque  signed  bills  of  lad- 
■pede  as  security  for  the  due  performance  ofthi  ing,  including  *the  100  bales,  being  ad-  [*391 
maater'H  part  of  the  agreement.  vised  that  he  was  bound  to  to  do  so,  and  that  if 
„,    T  ^i„  VI         J  !■        J  11.         I  I ^^  refused,  his  Tessel  would  be  arrested  and  de- 
Mr.  Justice  Hel«.n  delivered  tbe  opinion  O  tained.  Oil  her  arrival  at  Boaton,  the  master  de- 
mecourt:                                               .....  livered  the  607  hales  to  the  consignees,  and  ten- 

■n>.s  i«»n  appeal  from  a  decree  of  the  c.rcu.  ^ered  the  fourth  which  were  re^. 

jourt  of  the  United  StatCT.  sitting  in  admiralty  j,  question  has  been  made  on  the  argnment, 

'°U'l*ri^l^'^t°i!  ""»^«tt*              ,   ^  ,^  whether  or  not  tie  libelant  coold  r^oovlTupoS 

»-           ^J^  \  ''^'*  1'"™  was  against  th,  tlie  undertaking  in  the  bills  of  lading,  they  hVi- 

barque  Edwin,  to  recover  damages  for  thenon  ;      ^^  gigned^under  the  circumstances  Stated . 

^™  J?        %^/*^1-?'^  shipment  of  cottoi  o7must  resort  to  the  original  contract  of  af- 

«^  tl  ^^^"^  ^"^r"  *?  ^^^°°-     ^/  ^"'■t  (reightment  between  the  m^tor  and  the  shipper. 

upon  which  the  question  in  this  case  depend!  -pi,  *  ,,;„i„    :„  .k.  ik-t    i  _  iu      •  u*  •    j  _ 

aw  found  in  the  record  a.  agreed  upon  bfth.  ^^  '"^™'=li?u*''ll^'"i  ^^"^1.  '^^V***  ^ 

proctors,  both  In  the  district  fnd  circuit  J^rt,  f«^\  "P*"  ^^  ^"^^^  ^'  :i:^  *'"  .f"'* 

Imi  upon  which  both  courts  decreed  for  the  11  ''">^™  °.^  ^^f  case  superMdes  the  neoewilty  of 

belant  noticmg  this  distinction. 

Prom  this  agreed  stato  of  facts,  it  appeari  '"'?  <»'"^  is  of  opinion  that  the  vessel  was 
that  the  master  of  the  vessel,  which  was  ther  ^^^  '""^  the  safe  shipment  of  the  whole  of  the 
Wing  at  the  port  of  Mobile,  agreed  to  carry  foi  '"'  ""■  °'  cotton,  the  quantity  contracted  to 
the  libelant  707  bales  of  cotton  from  that  port  ^  carried,  from  the  time  of  their  delivery  by 
to  Boston,  for  certain  freight  mentioned  in  th(  the  shipper  at  the  city  of  Mobile,  and  acceptance 
hills  of  lading.  by  the  master,  and  that  the  delivery  of  the  hun- 
The  condition  of  the  Bay  of  Mobile,  which  ii  ''red  bales  to  the  tightorman  was  a  delirei^  to 
■omewhat  peculiar,  becomes  material  to  a  prop'  the  master  j  and  the  transportation  by  the  light- 
er understanding  of  the  question  in  this  case.  ^r  to  the  vessel  the  commencement  of  tbe  vov- 
S90*]  'VcBseU  of  a  large  size,  and  drawing  ^  in  execution  of  tbe  contract,  the  same.  In 
over  a  given  depth  of  water,  cannot  pass  the  bai  judgment  of  law,  as  if  the  hundred  bales  had 
in  tbe  bay,  which  Is  situate  a  considerable  die-  heen  placed  on  board  of  the  vessel  at  the  d^, 
tanee  below  the  city.  Their  cargo  is  brought  tc  instead  of  the  lighter.  The  lighter  was  simply 
tbem  in  lighters,  from  the  city  over  the  bar,  and  a  substitute  for  the  barque  for  this  portiiM  cm 
then  laden  on  board  the  vessels.  Vessels  which,  the  service.  The  contract  of  affreightment  of 
from  their  light  draft,  can  pass  the  bar  in  bal-  the  cotton  was  a  contract  for  its  transportation 
last,  go  np  to  the  city  ana  take  on  board  as  from  the  city  of  Mobile  to  Boston,  covering  * 
much  of  their  cargoes  as  is  practicable,  and,  at  voyage  between  these  ferniini,  and  when  ddlT- 
the  same  time,  allow  them  tc  repass  it  on  theii  ^red  by  tbe  shipper,  and  accepted  by  the  mas- 
return,  and  are  then  towed  below  the  bar,  and  ter  at  the  place  of  shipment,  the  righta  and  ob- 
Itie  residue  of  their  load  ia  brought  down  l^  ligations  of  both  parties  beoame  fixed— the  ono 
lighters  and  put  on  board.  entitled  to  all  the  privileges  secured  to  the  own- 
In  either  case,  when  the  vessel  is  readr  to  re-  er  of  cargo  for  its  safe  trans  do  rtation  and  de- 
ceive cargo  below  the  bar,  the  master  gives  no-  livery;  the  other,  tbe  right  to  tiis  freight  on  tbe 
tiee  of  the  fact  to  the  eonsignor  or  broker,  completion  of  the  voyage,  as  recogniied  by  prin- 
through  whom  the  freiriit  Is  engaged,  and  pro-  clples  and  usages  of  the  maritime  law. 
vides,  at  the  expense  of  the  ship,  a  lighter  for  The  true  meaning  of  the  contract  before  ui 
the  oonveyance  of  the  goods.  Tbe  lighterman  ap-  cannot  be  mistaken,  and  ii  in  perfect  harmony 
plies  to  the  consignor  or  broker,  and  takes  an  ivith  the  acts  of  the  nmater  iu  furtherance  of 


order  for  the  cargo  to  be  delivered,  i 

and  ^ves  his  own  receipt  for  the  same.     On  de-  Both  parties  underst4x>d  that  the  eotton  was 

lirenng  the  cargo  on  board  the  vessel  below  the  to  be  delivered  to  the  carrier  for  shipment  at  the 

bar,  be  takes  a  receipt  from  the  mate  or  proper  ivharf  in  the  city,  and  to  be  transported  thence 

officer  in  charge.  m  the  port  of  discharge.     After  the  delivery 

The  usual  bills  of  lading   are  subsequently  'and  acceptance  at  the  place  of  ship-   ["302 

signed  by  tbe  master  and  delivered.  'nent,  the  shipper  had  no  longer  any  control 

In  the  present  case  the  barque  Edwin  recdred  iver  the  proper^,  except  as  aubject  to  the  stip- 

the  principal  part  of  her  cargo  at  the  dty,  and  ilated  freight. 

wss  then  towed  down  below  the  bar  to  receive  The  contract,  as  Uius  «KpIalned,  being  made 

Um  residue.     The  master  employed  the  steamer  )y  tiie  master  in  the  eonrse  of  the  uanal  em- 

H.  Sti^ck  for  this  purpose,  and  100  bale*  were  )loyment  of  the  vesed,  and  in  respect  to  whicli 

laden  on  board  of  ner  at  the  dty,  to  be  taken  le  is  the  general  agent  of  the  owner,  it  would 

down  to  complete  her  load,  and  for  which  the  leera  to  follow,  upon  the  settled  prindples  of 

master  of  the  lighter  gave  a  receipt;  after  she  Ldmlral^  law,  which  binds  the  vessel   to  the 

had  passed  the  bir  and  had  arriv^  at  the  side  argo,  and  the  oa^o  to  Uie  vessd,  for  the  per- 

ot  the  barque,  but  before  any  part  of  the  100  ormance  of  the  undertaking,  that  the  ship  in 

bales  was  taken  out,  her  boiler  exploded,  in  con-  he  present  ease  is  liable  for  the  loss  of  the  hun- 

sequence  of  which  the  100  bales  were  thrown  Jred  bales,  tha  same  u  any  other  portion  of  the 

into  the  water  and  the  lighter  sunk.     Fourteen  oargo, 

M  How.  «QiV 
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It  is  insisted,  however,  that  the  vessel  is  ex- 
empt from  responsibility,  upon  the  ground  that 
the  one  hundred  bales  were  never  laden  on 
board  of  her,  and  we  referred  to  several  cases 
in  this  court  and  in  England  in  support  of  the 

Sosition.  18  How.  180;  10  How.  00;  Grant  v. 
Norway,  2  Ene.  L.  &  E.  337;  18  Eng.  L.  &  E. 
551 ;  20  Eng.  L.  &  E.  323.  But  it  will  be  seen, 
on  reference  to  these  cases,  the  doctrine  was 
applied,  or  asserted,  upon  a  state  of  facts  whol- 
ly different  from  those  in  the  present  case.  In 
the  cases  where  the  point  was  ruled,  the  eooda 
were  not  onlv  not  laaen  on  board  the  vessel,  but 
they  never  had  been  delivered  to  the  master. 
There  was  no  contract  of  affreightment  binding 
between  the  parties,  as  there  had  been  no  ful- 
filment on  the  part  of  the  shipper,  namely:  the 
delivery  of  the  cargow 

It  was  conceded  no  suit  could  have  been 
maintained  upon  the  original  contract,  either 
against  the  owner  or  the  vessel;  but  as  the  bill 
of  lading  had  been  signed  by  the  master,  in 
which  he  admitted  tmtt  the  goods  were  on 
board,  the  question  presented  was,  whether  or 
not  the  admission  was  not  conclusive  against 
the  owner  and  the  vessel,  the  bill  of  lading  hav- 
ing  passed  into  the  hands  of  a  bona  fide  holder 
for  value. 

The  court,  on  looking  into  the  nature  and 
eharacter  of  the  authority  of  the  master,  and 
the  Hiin'tations  annexed  to  it  by  the  usages  and 
princi])Ics  of  law,  and  the  general  practice  of 
thiptiKislcrs.  liold.  that  the  master  not  only  had 
no  giMU'ial  nutliority  to  sijrn  the  bill  of  lading, 
and  admit  the  goods  on  board  when  contrary 
to  the  fact,  but  that  a  third  party  taking  the 
893*]  *bi1I  was  chargeable  with  notice  of  the 
limitation,  and  took  it  subject  to  any  infirmity 
In  the  contract  growing  out  of  it. 

The  first  time  the  question  arose  in  England, 
and  was  determined,  was  in  the  case  of  Grant  v. 
VortDoy,  2  Eng.  L.  &  E.  337,  in  the  common 
pleas  (1851),  and  was  in  reference  to  the  state 
of  facts  existing  in  this  and  like  cases,  and  in 
connection  with  the  principles  involved  in  its  de- 
termination, that  the  court  say  the  master  had 
no  authority  to  sign  the  bill  of  lading  unless 
the  goods  had  been  shipped,  cases  in  which  there 
had  been  no  delivery  of  the  goods  to  the  mast^^x, 
no  contract  binding  upon  the  owner  or  the  ship, 
no  freight  to  be  carried  and,  in  truth,  where  the 
whole  transaction  rested  upon  simulated  bills 
of  lading,  signed  by  the  master  in  fraud  of  his 
owners. 

In  the  present  ease  the  cargo  was  delivered 
In  pursuance  of  the  contract,  the  goods  in  the 
custody  of  the  master,  and  subject  to  his  lien 
for  freight,  as  effectually  as  if  they  had  been 
upon  the  deck  of  the  ship,  the  contract  oonfess- 
eoly  binding  both  the  owner  and  the  shipper; 
and  unless  it  be  held  that  the  latter  is  entitled 
to  his  lien  upon  the  vessel  also,  he  is  deprived 
of  one  of  the  privileges  of  the  contract,  when, 
at  the  same  time,  the  owner  is  in  the  full  enjoy- 
ment of  all  those  belongiiig  to  his  side  of  it. 

The  argument  urged  against  this  lien  of  the 
shipper  seems  to  go  the  length  of  maintaining, 
that  in  order  to  uphold  it  there  must  be  a  phys- 
ical connection  between  the  cargo  and  the  ves- 
sel, and  that  the  form  of  expression  in  the  cases 
referred  to  is  not  to  be  taken  in  the  connection 
and  with  reference  to  the  facts  of  the  particular 
cane,  but  in  a  general  sense,  and  as  applicable 
602 


to  every  case  involving  the  liability  of  the  ship 
for  the  safe  transportetion  and  delivery  of  the 
car^.    But  this  is  obviously  too  narrow  and 
limited  a  view  of  the  liabifibr  of  the  vessel. 
There  is  no  necessary  physical  connection  be- 
tween the  cai^go  and  the  ship,  as  a  foundation 
upon  which  to  rest  this  liability.    The  unlaaing 
of  the  vessel  at  the  port  of  discharge,  upon  the 
wharf,  or  even  t^e  aeposit  of  the  goods  in  the 
warehouse,  does  not  aischarge  the  lien,  unless 
the  deliverv  is  to  the  consignee  of  the  cargo, 
within  the  meaning  of  the  bill  of  *lad-  [*394 
ing;  and  we  do  not  see  why  the  lien  may  not 
attach,  when  the  cargo  is  delivered  to  the  mas- 
ter for  shipment  bemre  it  reaches  the  hold  of 
the  vessel,  as  consistently  and  with  as  much  rea- 
son as  the  continuance  of  it  after  separation 
from  the  vessel,  and  placed  upon  the  wharf,  or 
within  the  warehouse.    In  both  instances  the 
cargo  is  in  the  custody  of  the  master,  and  in  the 
act  of  conveyance  in  the  execution  of  the  con- 
tract of  affreightment.    We  must  look  to  the 
substance  and  good  sense  of  the  transaction ;  to 
the  contract,  as  understood  and  intended  by  the 
parties,  and  as  explained  by  its  terms,  and  the 
attending  circumstances  out  of  which  it  arose, 
and  to  the  grounds  and  reasons  of  the  rules  of 
law  upon  the  application  of  which  their  duties 
and  obligations  are  to  be  ascertained,  in  order 
to  determine  the  scope  and  extent  of  them ;  and, 
in  this  view,  we  think  no  well  founded  distine 
tion  can  be  made,  as  to  the  liabili^  of  the  own- 
er and  vessel,  between  the  case  of  the  d^very 
of  the  goods  into  the  hands  of  the  mastrgr  at  toe 
wharf,  for  transportation  on  board  of  a  parUeu* 
lar  ship,  in  pursuance  of  the  contract  of  af- 
freightment, and  the  case  as  made,  after  the  lad- 
ing of  the  goods  upon  the  deck  of  the  vessel;  the 
one  a  constructive,  the  other  an  actual  posses- 
sion ;  the  former,  the  same  as  if  the  gooos  had 
been  carried  to  the  vessel  by  her  boats,  instead 
of  the  vessel  going  herself  to  the  wharf. 
The  decree  of  the  oowri  ftsloio,  o^JIrmsdL 


THE  RECTOR,  OHUROH-WARDENS,  KSO 
VESTRYMEN  OF  CHRIST  CHURCH,  in  the 
City  of  Philadelphia,  in  tmat  for  Ghriit 
Churdi  Hospital,  Plffe.  in  Brr^ 

V. 

THE  COUNTY  OF  PHILADELPHIA. 
(See  &  C  24  How.  SOO-SOS.) 

EcBemptum  from  taaation  not  a  vetted  right-' 
repeal  of  it  it  not  in  oontra^aenHom  of  V.  8> 
Constitution. 

Where  an  exemption  of  the  propertar  of  a  eorporar 
tion  from  taxes  conceded  by  sn  act  of  a  state  fefla- 
lature,  was  spontaneous,  and  no  service  or  dutji  or 
other  remunerative  condition,  was  Imposed  on  the 
corporation.  It  belongs  to  the  class  of  laws  denonl- 
nated  t>Hviieffia  favorabUia. 

It  is  not  a  necessary  implication  that  ths  coneee- 
sion  Is  perpetual,  or  was  designed  to  contlaM  du^ 
ing  the  corporate  existence. 

Such  an  interpretatioo  is  not  to  be  favored,  ss  tiie 
power  of  taxation  is  necessary  to  the  erfstesffs  « 

Note. — Power  of  etatee  to  tarn — see  note  to  19 
L.  ed.  U.  S.  1022. 

Power  of  state  legielature  to  emem^t  from  Isaa- 
tion — see  note  to  19  L.  R.  A.  77. 

Baemption  from  tawation:  whether  •  eonireet  tr 
nets  to  22  L.  sd.  u.  &  80B. 


1860. 


Chbist  Chuioh  ▼.  Philadelphia.  Oountt. 
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Clie  state,  and  mast  be  exerted  according  to  the 
Tarring  conditions  of  the  commonwealth. 

It  is  the  nature  of  soch  a  privilege  as  the  act  con« 
fers,  that  it  exists  bene  placitum,  and  may  be  re- 
Toked  at  the  nleasure  of  the  sovereign. 

An  act  of  the  same  legislature  partially  repeal- 
ing such  exemption  is  not  repugnant  to  the  Consti- 
tution of  the  United  Sutes  as  tending  to  impair  a 
legislatiTe  contract 

Argued  Deo.  18,  1860,    Decided  Jan.  2, 183t. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania  for  the  Eastern  District. 

This  case  arose  in  the  court  below,  upon  a 
case  stated  in  the  nature  of  a  special  verdict,  for 
the  opinion  of  that  court.  The  court  rendered 
a  judgment  in  favor  of  the  defendant,  the  coun- 
ty of  Philadelphia;  whereupon  the  plaintiffs 
sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in  tlie 
opinion  of  the  court. 

UeRsn.  P.  MoOall  and  B.  Johnson,  for 
plaintiffs  in  error: 

The  question  whether  the  legislature  of  a 
state  may  irrevocably  relinquish  the  power  of 
taxing,  is  one  not  open  to  discussion  in  tliis 
court. 

Gordon  v.  Appeal  Tam,  8  How.  133;  Biaie 
Bank  ▼.  Knoop,  16  How.  369;  Dodge  v.  WooUcyj 
50  U.S.  (18  How.)  331. 

Thti  only  question,  then,  is  whether  the  act  of 
1833  (see  opinion  of  the  court)  is  a  contract 
with  the  hospital,  in  the  sense  of  the  word  "con- 
tract" as  used  in  the  first  article  of  the  Ck>nsti- 
tntion  of  the  United  States.  The  view  taken  of 
the  act  by  the  court  below  in  12  Harris,  232,  is 
as  follows:  "But  no  duty  is  imposed  upon  the 
institution  aa  the  consideration  of  the  grant.  It 
is  required  to  do  nothing.  It  is  left  to  pursue 
its  own  course  as  freely  as  before.  There  is 
therefore  nothing  in  the  statute  of  exemption 
which  savors  of  contract." 

It  is  submitted  that  this  Tiew  is  erroneous. 
If  we  take  the  elementary  definition  of  a  con- 
tract, an  agreement  on  sufficient  consideration 
to  do  or  not  to  do  a  particular  thing,  this  statu- 
tory exemption  has  all  the  features  of  a  con- 
tract. It  is  an  agreement  by  the  state,  on  a 
sufficient  consideration  if  that  were  necessary, 
to  wit:  the  relief  by  the  hospital  of  persons  wno 
would  otherwise  be  chargeable  on  the  public, 
that  the  property  of  the  hospital  shall  not  be 
taxed.  Just  as  a  grant,  which  is  a  contract  ex- 
ecuted, amounts  to  an  extin^ishment  of  the 
right  of  the  grantor,  and  implies  a  oontraet  not 
to  reassert  that  ri^^t. 

Fletcher  ▼.  Peck,  6  Craneh,  187. 

It  is  not  less  a  oontraet  because  it  does  not  in 
terms  stipulate  for  any  mutual  return  of  service 
on  t^e  part  of  the  corporation,  as  the  consider- 
ation of  the  grant.  No  one  dovdyts,  after  Fleteh- 
er  ▼.  Peck,  Terret  ▼.  Taylor,  and  Datrtmouih  Col- 
lege ▼.  Woodward,  that  a  grant  by  the  legisla- 
ture is  a  contract  executed,  which  cannot  be  re- 
pealed by  a  subsequent  legislature.  A  l^sla- 
uye  grant  always  imports  a  consideration  from 
the  liberate  enaracter  of  the  act,  and  a  valu- 
able consideration  is  not  essential. 

Mayor  t.  B.  d  0.  R.  Oo.  6  Gill.  288;  Derl^y 
Twmpike  Oo.  ▼.  Park9,  10  Conn.  522. 

There  is  a  distinction  between  legislative  acts 
whidi  are  of  a  public  nature,  adopted  for  the 
benefit  of  ^e  wnole  community,  to  be  varied 
or  disoontinued  aa  the  public  good  may  reouire, 
and  statutes  which  confer  private  rigfate  of 
24  How. 


properly.  Hie  former  class  is  illustrated  by 
Butler  y.  Pennayivania,  10  How.  402;  East 
Hartford  y.  Harford  Bridge  Co.  10  How.  511. 

The  latter  class  is  illustrated  by  the  cases  of 
Fletcher  v.  Peck,  6  Craneh,  80;  Terrett  v.  Tay- 
lor, 9  Craneh,  43 ;  Dartmouth  College  y.  Woes' 
ward,  4  Wheat.  518. 

We  subniit  that  the  act  exempting  the  prop- 
erty of  Christ  Church  Hospital  from  taxation 
falls  within  the  latter  class.  The  party  on 
whom  the  immunity  from  taxation  is  conferred, 
is  a  private  eleemosynary  corporation.  The 
stetute  is  not  a  public  and  general  law.  It  does 
not  affect  the  ^ole  community,  but  confers  on 
the  hospital  a  special  private  right  of  property. 

See  iHew  Jersey  ▼.  WiUon,  7  Craneh,  164 
Cordon  y.  Appeal  Tarn  Court,  3  How.  133 
Dodge  y.  WooUey,  50  U.  S.  (18  How.)  330 
State  Batik  of  Ohio  t.  Knoop,  16  How.  360 
Hardy  y.  Walton,  7  Pick.  108;  Mathener.  Gold- 
en, 5  Ohio  St.  861;  Atwater  y.  Woodhridge,  6 
Conn.  223 ;  Oahome  y.  Humphreys,  7  Conn.  385 ; 
Landon  v.  Litohfiold,  11  Conn.  251. 

It  seems  to  be  well  esteblished  by  authority 
of  decided  cases,  that  an  exemption  from  taxa- 
tion annexed  5y  the  legislature  to  a  grant  of 
land,  or  conteined  in  an  act  of  incorporation, 
or  in  a  general  law  under  which  an  incorporsr 
tion  is  created,  is  a  contract  which  cannot  be 
impaired  by  subsequent  legislation. 

The  question  then  is,  does  St  make  any  real 
difference  in  point  of  principle,  that  the  unmn* 
nity  from  texation  is  not  contained  in  the  act  of 
incorporation,  hut  in  a  subsequent  legislatiye 
actf  Is  it  the  less  a  contract  in  the  laSber  ease 
than  in  the  former?  Why  is  not  a  surrender 
to  existing  corporations  of  the  right  to  tax,  as 
much  a  contract  as  a  gift  of  land  or  other  prop- 
erty to  such  a  corporation?  No  one  can  aoofit 
that  a  legislatiye  grant  of  money  to  a  hospital 
or  university  already  in  existence,  is  a  oontraet 
which  could  not  be  revoked  by  a  subsequent  ast 
of  the  legislature.  It  is  a  principle  perfectly 
well  settled,  that  the  legislature  can  no  more  re- 
voke ite  grante  than  a  donor  his  gifte  when  de- 
livered. A  surrender  ot  the  right  to  tax  seems  to 
stend  on  the  same  footing  as  a  frant  of  money 
or  other  property.  So  far  as  we  question  A 
legislative  contract  is  concerned,  the  material 
inquiry  seems  to  be,  not  whether  the  grant  was 
cotemporaneous  with  the  charter,  but  whether 
it  confers  private  riffhte  upon  a  private  corpo- 
ration. If  it  does,  it  is  a  contract  within  the 
protection  of  the  Constitution. 

See  The  Derby  Turnpike  Co.  t.  Parke,  10 
Conn.  522. 

Mr.  Benrx  T.  Xiast  for  the  defendant  in 
error: 

The  powers  of  the  co-ordinate  branches  of  the 
government  of  Fennq^lyania^  are  desif^nated  by 
the  Constitution  of  that  state.  That  is  the  par- 
amoimt  law,  and  in  the  judgment  of  the  su- 
preme court  of  that  stete  in  1858,  the  le^[isla- 
ture  had  no  power  to  aliflnat>e  any  of  the  rig^te 
of  sovereignty,  such  as  that  of  taxation,  so  aa 
to  bind  future  leffislatures,  and  any  oontraet  to 
that  effect  is  void. 

Mott  y.  Railroad,  30  Pa.  27. 

It  is  assumed  to  be  settled  doctrine  here,  tliat 
that  decision  is  conclusive  upon  this  oourt,  and 
will  be  implicitly  followed. 

See  Oroen  v.  Neal,  6  Pet.  201. 

The  decisions  which  show  that  the  passage  of 
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ele  1  of  the  Comtitution  of  tlie  United  Stat«a, 
appear  Ui  be  unneceaBurj.  The  Ihw  on  thjit 
point  has  been  so  often  and  m  autborit«.tiTelj 
announced,  that  there  ii  little  danger  of  its  ever 
being  shaken.  See  the  decision  of  the  aupTefne 
ooiirt  of  Pennsylvania  in  Boapital  v.  PhU.  Oo. 
24  Pa.  232. 

It  is  not  prcUuded  that  if  the  act  of  1833  is 
In  its  nature  a  contract  within  the  power  ol  the 
le^slature,  a  Bubeequeut  act  could  impair  it; 
but  it  is  submitted  that  no  case  can  be  found 
where  a  law  has  been  held  against  the  Federal 
Constitution,  which  did  not  operate  to  defeat 
vested  rights.  What  rights  have  been  vested, 
or  been  created,  by  reason  of  the  act  of  1833  7 
"he  cases  dted  by    "         " 

.Bvestiture  of  rights,  .„   --„—  — 

Tested  against  tlie  state  or  the  public,  the  law 
has  been  held  oonstitutional. 

CharUt  Biver  Bridgt  t.  Warrm  Bridft,  II 
Pet.  420. 

Mr.  Justice  Oa^pbaU  dalivered  the  opinion 
of  the  court ; 

This  cause  conies  before  this  courl:  upon  a 
writ  of  error  to  the  supreme  court  of  Pennsyl- 
vania, under  the  E6th  section  of  the  act  of  Con- 
fress  of  the  24th  September,  178B  ( 1  Stat,  at  Ij. 
3).  In  the  jrear  1633  tbe  1egi<(lntiire  of  Penn- 
sylvania pMsed  aa  act  which  recited  "that 
Christ  Church  Hospital,  in  the  city  of  Philadel- 
phia, had  for  many  Tears  afforded  an  asylum  to 
numerous  poor  ana  distressed  widows,  who 
would  probabiT  else  have  become  a  public 
diarge;  and  it  being  represented  that,  in  conse- 
quenoe  of  the  decay  of  the  buildings  of  the  boe- 

fiital  estate,  and  the  increasing  burden  of  taxes, 
ta  means  are  curtailed,  and  ita  usefulness  limit- 
ed," they  enacted,  "that  the  real  property.  In- 
eluding  ground  rents,  now  belonging  end  pay- 
able to  Christ  Church  Hospital,  in  the  dty  of 
Philndelpliia,  bo  lonj;  u  the  aame  tbaU  wotinoe 
to  bclnnp:  tn  the  luiid  hospft*),  shall  be  and  f«- 
insin  fri'O  from  taites." 

r  Ifiol  the  same  author!^  enaeted 
.  pcrty,  real  ai  ' 
30Z°]  to  any  aaaooiatii 
oompany  which  Is  now  by  law  exempt  from  tax- 
ation, other  than  that  n-hieh  is  in  the  actual  use 
and  occupation  of  such  associntion  or  incorpo- 
rated pompnny,  and  from  which  an  income  or 
jeveniie  is  derived  by  the  owners  thereof,  shall 
herpHfter  be  subject  to  taxation  in  the  same 
manner  nnd  for  the  same  purposes  as  other 
property  is  now  by  law  taxable,  and  so  much  of 
any  law  as  is  hereby  altered  and  supplied  be, 
and  the  same  is  hereby  repeaJed."  It  was  de- 
cided in  the  sopreme  court  of  Fennsjlvania, 
that  the  exemption  oonferred  tnon  these  plain- 
tiffs by  the  act  of  1833  was  peitullj  repealed  Gj 


•ontract  they  alleged  to  be  contained  in  the  act 
of  assembly  of  1833  aforesaid. 

The  plaintiffs  claim  that  the  exemption  con 
ceded  by  the  act  of  1833  is  perpetual,  and  that 
the  act  itself  U  in  effect  a  contract  This  eon- 
cession  oi  Hm  legislature  was  spontaneous,  and 
no  HerTies  or  du^,  or  other  ramunerative  oon- 


irty  as  belonged  to  tlie  eorpoTBtlm,  aad  whll 
it  remained  as  its  rapperty;  bat  It  Is  not  a  bm- 
essary  implication  iron)  these  faets  that  the  con- 
cession is  perpetual,  or  was  deigned  to  oontiniis 
during  the  corporate  existence. 

Bueh  an  interpretation  is  not  to  be  fiiTOTcd,  as 
the  power  of  taxation  Is  necessary  to  the  exist- 
ence of  the  state,  and  must  be  exerted  accord- 
ing to  the  varying  conditions  of  the  oommon- 
wealth.  The  act  of  1833  belongs  to  a  class  of 
statutes  in  which  the  narrowest  meaning  is  to 
be  taken  which  will  fairly  carry  out  the  Int«nt 
of  the  legislature.  All  laws,  aU  pc^tieal  insti- 
tutions, are  dispositions  for  the  future,  and 
their  professed  ooject  Is  to  afford  a  stMdy  and 
permanent  security  to  the  interests  of  society. 
Bcntham  says  "that  all  laws  may  be  said  t«i  be 
framed  with  a  view  to  perpetuity;  but  perpet- 
ual is  not  synonymous  to  irrevocable;  and  Uw 
principle  on  whidi  all  laws  ought  to  be,  and  the 
neater  part  of  them  have  been  established,  is 
Uiat  of  defeasible  perpetui^ — a  perpetni^  ' 


ed."  Hie  Inducements  that  moved  tlu  le^slo- 
ture  to  concede  the  lavor  cootaiaed  la  the  act 
of  1833  are  special,  and  were  proteUy  tempo- 
rary in  their  operation.  Hie  usefnlneea  <a  ue 
corporation  had  been  curtailed  In  eonseqiMsee 
of  the  decay  of  their  buildings  and  the  bmda  <d 

It  may  be  suoposed  that  In  eighteen  ycsTS  the 
buildings  nould  oe  renovated,  and  that  the  coi^ 
poration  would  be  able  afterwards  to  susbiin 
some  share  of  the  taxatl(ni  of  the  state.  Tb« 
act  of  1S61  embodies  the  sense  of  the  legislatuie 
to  this  effect. 

It  is  in  the  nature  of  sudi  a  privilege  as  Uw 
act  of  1633  confers,  that  it  exists  benmpladtum 
and  may  be  revtriced  at  the  pleasure  oftlte  sor- 

Sucli  was  the  conclusion  of  the  coorts  in  Coat- 
montoealth  v.  Bird,  12  Moss.  443;  Dale  v.  Om- 
»mor.  3Stew.  (Ala.)  387 ;  illemmdsr  t.  i>«fe«  o^ 
Weltm^ton,  2  Guss.  Jt  H.  36;  24  Pa.  (12  Ear.) 
232;  Lindley,  Jurisp.  {  42. 

It  ta  the  opinion  of  the  oottrt  that  there  is  ac 
error  in  tk6  judgment  of  the  Buprvme  Court, 
u)itJUn  the  toape  of  the  writ  to  that  wurt,  sad 
it*  judgment  it  ajfirmmt, 

BBADDOCK  JONES,  Flff.  «*  At, 

JAMES  a.  SOULAKD. 

(See  B.  C  24  Bow.  41-«S.) 

WJien  Hporion  otonar  otnt*  to  oentsr  of  fnA' 

water  river — eiae  of  river  does  not  otter  ftf 

ntle — oily  of  Bt.  hovis — »okool  land. 

All  grants  of  land  bonndsd  b;  frssb-watsr  rtrtn 
where  the  expressions  deslinatlni  tlis  water  IM 
are  Keneral,  confer  the  proprleloriBlp  on  th*  frasM 
to  the  middle  thread  or  tbe  stream,  and  eaUtI* 
bim  to  the  secretions. 

The  doctrine,  tbat  an  rivers  wbers  the  dde  cUs 
ana  Bows,  grants  of  Isnfl  are  bonndsd  Ig  ortlsair 

NoTB.— rn/e  to  land  m 


42  L.  I 


.   IHl. 


TXt  law  of  BOOreNmi  to  OlMriS  li 
t>  as  L.  &.  a:  198. 


Un.  JOMES  T.  SOULiMO, 

bIcfa-WBtsr  mark,  imt  no  appIlcKtloa  In  tneta  cua;  qooMSM,  p . _ 

tha  •aatem  baandaiT  of  the  aUt*  of  MlMonrl,  In  chat    oonntiy.     In    other    wordi,  wa  tnkt  onr 

tb*mldd]«of  the  river  MlMlulppL  nestern  InUod  rivera  in  the  lunc  mumer,  and 

to  " V2^Tta"tu^*"Ti.  6t"£.SSl^«°:  ^^^l""  '"  't'™.  "^  «".  Und  bordsrinK  on  th«n 

SS  n.  B.  (IS  How.).  the  Buna  legal  oonBequences  that  ere  prediealile 

TIm  Bcbaol  corDoratleB  held  the  tend  hi  dlepnte,  of  ansa  of  the  eea.  oropertT  eo  called  in  Vag- 

wtth  power  te  eeil  end  ooneej  the  Mme  hi  fee  to  i,_j  '  *^  '      '  ^^ 

the  defendaDt  Ui  error,  hi  eteeatlon  ot  their  troet.  '*^  .  .       „     .      .  ... 

That    no    nvere    in    England  ere  naelaable 

aahnitted  Deo.  It,  IKv.    DtoUtd  Jim.  7,  iW0.  above  tide  water  ie  well  eetUed. 

I«  «,»»»  .    .L    ™      >.,,-..  ^1.    Ti  .._.        Ooeeeee  Chief  v.  ftlehuoh,  IB  How.  4M. 
N  BREOIl  to  the  OiOTll  Oonrt  of  the  Hmled        i„  ,h,  „„,  'a,oleion  It  ™  deelared  in  the 

Btalee  for  the  Dletilot  of  Mloaourl.  „„„  ,o,,„  „d  «nphatlo  manner  that  eueh  a 

Thia  wae  an  action  of  ejectment  brought  in  definition  wee  inapplicable  to  the  rirete  and 

the  oonit  below,  b,  the  defendent  in  error  Son-  |^„  „,  America,  Vnd  thel  theee  were  pnhlic 

lard,  to  recover  poeeeeeion  of  a  part  of  a  404  navigable  we(«re   (p.  4M). 
of  Uieeerieeof  St  Louieechoollanda  Thie  being  settled,  it  ie  dlUlcult  to  reehrt  the 

The  UUe  'f  Soulard  was  deduced  from  the  oondneion  tlat  tbej  have  aU  the  ptopertlee  of 

•"'■^iSj'.!.'".^!;!!?"?..?"^.;?^  pubUcnavIjable  waters,  each  as  the  si  and  Its 

was  admitted  Oat  aU  the  Ulle  of  this  corpora-  „„  which  are  Jowed  b;  the  eea ,  which  laet  is 

Uon  was  ™t.d  in  «l»  Jj"  Jwlard.    The  de-  d,ei„ed  to  be  an  Immaterial  circnmstanee,  and 

(esidant  held  under  the  dty  of  St.  Louis,  whose  ^  „„  means  an  enaentlal  feature  of  navigabil- 

nlaim  wsa  derived  through  a  sUtuto  of  the  state  j^  -eeuiia.  leaiure  oi  navigaoii 

•<  J***^  u  1  ,.  J    1  11-      J       II  this  be  conoeded,  the  ease  of  the  defendant 

Tie  IrisJ  below   reeulted   in   a  verdict  end  ^,  „„  ,,  „  ,^^  i„  one  of  tlie  propertlee 

Judgment  hi  favor  of  the  plstotlfl   whereupon  „,  „,„  „,  n,  „  ,,  „„,  ^  j,  n,  \^^  ,, 

iho  defOTdant  sued  out  this  writ  of  error.  private  ownership  below  high-water  msrt. 

A  further  etatement  of  the  case  appears  in  ■•  y„j,,„  ,   ,,,^„|i,  7  pi;  i  Pa  105;  OUr- 

«to  opinion  of  Uie  eonrt.       _     __        .       ^  eon  v.  Blocer,  2  Binn.  475;  14  Serg-  *  B- 71- 

.f'-.J^  "*^    "''    '•    ^    «"-*•.  I"  74i  S  Walts,  4341  I  Walts.  KM,  !  Devereaux. 

'•^      .  ■  f?I*7'  ^    .4  30-JB;   BMcT  v.  Barms,  8  Humph.  868;   ifo- 

The  pUinlil  in  error  rabmits:  J/»ias  v.  CormicJoel,  8  la.  1 1  BoiJlU  v.  CTIll  o^ 

1st.  *hal  the  town  of  St.  Ijuls,  as  Jhe  "ame  j,„tai  4  i,.  ,9,    ,  Walker,  Oh.  IBSi  iliii 

Btood  incOTporated  en  the  lath  June,  1812,  did  ,  n-ijeoa,  2  Port,  438. 

"?^."S^  .**.*''.'  "'*"•  ,1*  *•>•"•>"  channel        jj^^  (he  plaintiff  in  error  is  free  to  eonf» 

jf  the  Ulsslssippl  nver  as  \Im  eastern  boundary,  (j,;  ,„  „„•;  „,  n,  „t|,„  ,1,^  of  the  Union, 
but  onlvto  Mgt'wster  mark  on  its  "ghl  bank.       ^laps  in  a  m.jotllj  of  them,  a  contrary  doe. 

Id.  £ven  ifTl  did  so  eilend,  yet  at  most  the  £„  J„  ^„„  ,.<j  j^       ,„j  „,,,  „,,  deislons 

landln  entrtrrsrsy  was  but  reserved  for  the  „,  j^,  ^„  „,  Miesouri  and  of  the  Supreme 

support   of   schools,   not   actually  granted  lor  Court  of  the  United  Slalee  may  be  oiled  In  op- 
thsi  purpow  and    upon  the  admission  of  tte         ,„„,  ^  jj    ^        ^j,  ^  ^j  jj  ,j    ^^  ^  ,{; 

etate  of  Missouri,  in  18Z0,  it  became  the  prop-  pi^jojiu  j^  op^or  to  enforce 
"^j  'L^'T  .^^  ji  ^          *    <  .1.1    1     J  i_        It  Ic  imagined  that  peeulisr  stress  will  l«  laid 

>d.Iliat  the  first  direct  grsnt  of  tUslsnd^  those  ouies  to  be  found  in  the  Miseonri 

the  Stat,  wss  made  by  lie  ael  of  3d  March,  j^Jo,,,   »i,ieh  coB«lct  with  the  doctrine  oon- 

IBSl^^  under  whii*jMnliirinerrorclalins.  t«Jd,d  for  by  the  pl.iutiff  In  error    Bui  It  i. 

Tie  general  propcdtlon  first  leld  down  d«.  b,,i„rf  OM  ta,  fim,  ,,,1,,  „  d„e  to  theee 

pesnb  on  the  correctjeej  of  the  following  argji-  Missouri  dedeionsi  for  in  all  of  them,  the  mat- 

mmt,  oia.,  the  limit  of  privaU  owierehip  in  ^  „„,  „  j„,         ^  without  B-rious  dla 
svata-  courses  when  these  are  navigable  In  law.        „  „  discussion,      Tl.ere  is  no  mden»  that 

or  arms  of  the  "C*  ta  high-wsler  marki   and  fj,  „,i^,  „,  ,j  „  ,j,  i„,|ng.  and  it  Is 

such  rivets  aa  the  Ohio  and  Mlssiesipplars  of  ^„p,,  ^^^^  jj,"i  jj,    ^^„^  „„  '-p„j,  ^„, 

ths  same  nature  and  dignity  at  law  above  Bde  „„,  pr«iented  to  the  court  on  those  occasions, 

water.aeoidiuary  rivers  Wow  the  fiow  of  tiie  „  £  ,j      „e,i„j  „„  .tuntion.    Un. 

«de.    It  will  not  be  denied  that  when  land  le  ^  ^^  clriumAincee,  it   it   submitted   thai 

bounded  by.  tide-water  river,  the  limit  of  nri-  ,„,  „^„  ,^„„,j  oo„,|jer  iteelf  free  to  consid.i 

vats  nropirty  Is  ths  mark  to  which  high  tide  jj,  cse  as  of  the  first  impression,  so  far  as  the 

"*?5P  ,  ,  .     ,  ...    . .  ,  _  decinioDs  of  the  aupreme  court  of  Miiaourl  ara 

The  aecond  branch  of  thia  llrrt  Beneral  propo-  „„,a,j 

JtUr^    4.    »im-D    el.haf.hla        Akmfa    thn    nMs    %.r,A  "Hlwriiea.       _      .    .  .   ._  . 


■Itioti  ia  more  debiktable.    Above  the  efah  and 


Aa  to  the  decixion  ot  this  Murt  in  the  o 


i .  ..      ... I _,  ,. 1 J  .. ; aa  to  xne  oecmion  oi  iniB  couri  in  ine  ame  ui 

nartgable  atra.n.a'  in  TLt    country,  the^e^or^  ^•'^\'^lVf  \  **"'    w"r„   ?    "  .i,"*!!^ 

it  wi,  found  that  they  xrere  correctly  deaeribcd  r.Iy  deeded,  and  ao  what  fell  from  the  court 

to  be  thoM  in  which  the  tide  ebbed  and  flowed.  <™  '"*'  occasion  waa  obxter  diciutn. 

But  navigability    ia    the    principal  thing;  the  On  the  aecond   point  plaintifT  in  error  anb- 

flowine  oT  the  tide  U  a  mere  incident.     When,  ""t*.  th**  up  to  the  act  o(  January  27,  1981, 

therefore,  we  find  that  there  are  navigable  wa-  the  United  SUtea  did  not  grant,  abwlutely,  to 

t«ra  In  Amerioa  or  elaewhere  not  flowed  by  the  the  achoola  or  to  the  atate  for  the  uae  of  school*. 

Ude,  we  aeek  other  deflnitiona  of  navigable  wa-  any   of  the  land   reaerved   (or  the  support  of 

tcr,  the  flowing  of  the  tide  treing  no  longer  a  schools  by  the  £d  section   of  the  act  of   13th 

teat.     Whatever  ba  the  new  definition,  we  at-  .June,  1818.     Tjp  to  the  paaaage  ot  thia  act  there 

tadi  to  BaTl(abla  watan  hwe  the  aame  ooiut-  waa  only  %  raMTvaticw  of  Mttalu  landi,  but  no 
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grant  of  them.  This  was  decided  expressly  in 
the  case  of  Hammond  v.  The  BchooU,  8  Mo.  65. 

It  follows  that  there  was  no  final  disposition 
of  the  land  in  controversy  by  the  Unitea  States 
prior  to  the  admission  of  Missouri  as  a  state, 
which  occurred  in  1820;  and  the  point  taken 
by  the  plaintiff  in  error  is.  that  this  land  being 
covered  by  the  waters  of  the  Mississippi  river 
at  that  time,  was  a  part  of  the  bed  of  the 
stream,  and  that  according  to  the  doctrine  of 
Pollard's  Lessee  v.  Hagan,  3  How.  212,  it  passed 
by  the  admission  of  Missouri  to  the  state.  The 
subsequent  grant  of  it,  therefore,  by  the  United 
States  was  of  no  validity. 

Navigability  is  the  test  of  sovereignty.  If 
the  waier  be  navigable,  the  bed  of  the  stream 
over  which  it  flows  belongs,  as  an  incident  of 
sovereignty,  to  the  state  in  which  it  is  found; 
and  whether  it  is  flowed  by  the  tide  or  not  can 
make  no  difference,  as  was  declared  by  the 
court  in  the  case  of  The  Genesee  Chief  v.  Fita- 
hugh. 

The  land  in  controversy  never  was  included 
within  the  town  of  St.  Louis  as  it  stood  incor- 
fOTBted  in  1812,  and  so  was  not  reserved  for 
the  support  of  schools.  Further,  that  not  be- 
ing so  reserved,  but  being  an  incident  of  sov- 
ereignty, Missouri  had  the  entire  ownership  of 
it  on  her  admission  into  the  Union;  and  as  in 
1833  the  state  of  Missouri  only  granted  to  the 
school  corporation  so  much  of  the  lands  as  had 
been  reserved  for  school  purposes,  the  land  in 
controversy  was  not  within  the  description  of 
the  9th  section  of  that  act. 

The  first  act  which  embraces  this  land  in 
terms,  was  passed  in  1851,  and  by  it  this  land 
was  given  to  the  city  of  St.  Louis,  tmder  whom 
the  plaintiff  in  error  claims. 

If  these  views  be  correct,  the  judgment  oi 
the  court  below  must  be  reversed. 

Messrs.  Tlioiiias  T.  Gaatt  and  Tltomaa  0« 
Reynolds,  for  defendant  in  error : 

l^e  defendant  in  error  submits  the  following 
propositions : 

1.  The  documents  read  in  evidence  by  the 

Slaintiff  below  are  oondusive  in  favor  of  plain- 
iff  against  anyone  not  having  a  better  title  un- 
der the  United  States  to  the  premises  in  eon- 
troversy. 

2.  The  land,  within  the  assignment  and  sur- 
rey 404  is,  as  a  proposition  of  Fact,  admitted  to 
be  in  T.  46  R.  7  E.  in  St.  Louis  cotmty,  and  to 
be  within  the  reservation  for  the  schools  by  the 
2d  section  of  the  act  of  13th  June,  1812;  pro- 
vided that  the  eastern  boundary  of  the  town  of 
St.  Louis,  as  then  incorporated,  was  the  middle 
of  the  main  channel  of  the  Mississippi  river. 
But  the  middle  of  this  channel  is  that  eastern 
boundary  as  a  proposition  of  law. 

3.  If  it  was  within  this  reservation,  the  title 
passed  to  the  school  corporation  by  the  several 
acts  and  documents  read  in  evidence  by  plain- 
tiff, whether,  upon  the  admission  of  Missouri 
as  a  state,  the  proprietary  right  to  the  premises 
in  controversy  was  continued  in  the  United 
Btates,  or  transferred  to  the  state  of  Missouri. 

Upon  the  first  proposition,  it  is  not  intended 
to  do  more  than  to  refer  to  the  case  of  Kissell 
T.  The  Schools,  59  U.  S.  (18  How.)  19,  where 
this  matter  was  carefully  considered,  and  where 
the  very  pre-emption  of  Duncan,  which  is  set  up 
as  one  ox  the  defenses  in  this  action,  was  pro- 
roimoed  to  be  a  nullity.    Tha  examination  ol 


the  second  proposition  brings  up  the  inquiry 
whether  the  eastern  boundary  of  the  town  of 
St.  Louis,  as  it  stood  incorporated  at  the  date 
of  the  act  of  13th  June,  1812,  was  the  middle 
of  the  main  channel  of  the  Mississippi  river, 
and  whether  the  out-boundary  run  by  the  sur- 
veyor general  in  1840  had  lor  its  eastern  bound- 
ary the  middle  of  the  main  channel  of  the  Mis- 
sissippi river. 

The  words  used  in  each  ease  are  substantial- 
ly the  same. 

Coming  to  the  description  of  the  town  as  it 
stood  incorporated  in  1812,  we  find  that  the 
calls  are:  "Thence  due  east  to  the  Mississippi ; 
from  thence  by  the  Mississippi  to  the  place  first 
mentioned." 

This  is  the  description  of  an  incorporated 
town,  which  is  bounded  on  the  east  by  tne  Mi^ 
sissippi  river.  That  this  description  is,  in 
every  legal  sense,  equivalent  to  a  call  for  the 
middle  of  the  main  channel  of  the  stream,  is 
one  of  those  propositions  which,  to  use  the  lan- 
guage of  Juo^  C!owen  in  his  learned  note  to 
Ex  parte  Jennings,  6  Cow.  518-543,  ''no  lawyer 
will  hazard  his  reputation  by  controverting/' 
In  the  same  note  tie  remarks,  that  '*tha  only 
question  which  can  generally  arise  between  the 
citizen  and  the  state  as  to  the  ownership  of 
rivers  above  the  tide,  is  whether  the  former 
be  the  owner  of  the  soil  adjacent,  within  the 
meaning  of  Hale  (p.  543)." 

In  the  case  at  bar,  there  can  be  no  question 
of  this  kind;  for  [see  59  U.  S.  (18  How.)  p.  19] 
the  schools  are  the  owners  of  all  the  unappro- 
priated lands  within  the  survey  of  whicn— 
whether  we  adopt  the  description  of  the  town 
of  St.  Louis  as  it  stood  incorporated  in  June, 
1812,  or  of  the  out-boundary  of  the  town  ''nui 
so  as  to  include  the  out  lots,  common  lots  and 
commons" — ^we  find  the  Mississippi  river  des- 
ignated as  the  eastern  boundary.  The  only  in- 
quiry is:  does  this  boundary  carry  us  to  the 
middle  of  the  stream? 

Hie  propositions  urged  by  the  plaintiff  in 
error  asseit  that  in  the  United  States  a  public 
river,  navigable  in  fact,  though  above  the  tide, 
was  ipso  facto  subject  to  all  the  legal  inddents 
of  what  are  properly  called  ''arms  of  the  sea," 
or  creeks  and  rivers  fiowed  by  the  tide. 

The  defendant  in  error  maintains  that  the 
doctrine  of  Sir  Matthew  Hale,  on  this  subject, 
has  been  adopted  in  all  its  integrity  by  the  ju* 
dicial  mind  of  America. 

As  the  land  in  question  lies  in  Missouri,  we 
naturally  look,  in  the  first  instance,  to  the  de- 
cisions m  that  state,  to  ascertain  the  rule  by 
which  controversies  respecting  land  titles  are 
to  be  determined. 

The  first  decision  bearing  on  this  point  occurs 
in  O'Fallon  ▼.  Dagget,  4  Mo.  343.  It  was  fol- 
lowed bv  the  case  of  Shelton  v.  Maupin,  16  Mo. 
124.  Tlien  came  the  case  of  Smith  t.  City  of 
St,  Louis,  21  Mo.  36;  and  the  case  of  Smith  v. 
Kelly,  not  yet  reported,  decided  at  the  March 
Term,  1860. 

In  all  these  cases,  the  common-law  rule  Isid 
down  by  Hale  and  referred  to  by  Cowen,  wu 
quietly  adopted  by  the  court  and,  indeed,  doei 
not  seem  to  have  been  gravely  questioned  by 
the  bar.  When  this  qucflticm  has  come  rxn  tor 
cidentally  or  directly  oefore  this  QOOTt»  It  htf 
been  treated  as  a  settled  matter. 

See  13  How.  in  the  case  of  EiH/oord  ▼.  Jh^ 


1B60,                                                             JoNis  T.  SoULABO.                                                            41-<5 

tolt,  p.  41S,  Judge  Wayne's  opinlOD,  «Bd  p.  <22,  of  England  are  miftt  for  naTtention  above  tlds 
Judge  Nelson'*  opinion;  lee,  iJm),  Jonei  t.  water,  and  are  not  public  rivers  al>ove  that 
Johniott,  ES  U.  S.  (IS  How.)  p.  160.  point.  On  the  conlrary,  the  citations  pres- 
These  are  the  latest  opinioiiB  in  which  a  ref-  entlj  to  be  made  from  Hale's  Treatise,  "de  jurf 
crenee  to  this  principle  la  to  be  found.  It  has  marii  el  braohiarum  e/uftlen,"  show  that  the 
been  repeatedlj  apolcen  of,  in  lilce  manner,  In  distinction  between  rivers  navigable  in  fact 
earlier  eases.  above  tide  water,  and  rivers  naiigable  In  the 
After  referring  to  the  decisions  of  the  courts  proper  legal  sense  as  being  arms  of  the  sea, 
of  Missouri  and  of  the  United  States,  It  would  was  just  as  familiar  to  Hale  as  to  the  Americaa 
•eem  unnecessary,  in  respect  of  the  title  to  land  jurists.  And  that  It  was  in  full  view  of  the 
in  Missouri,  to  speak  of  the  decisions  of  other  truth  that  rivers  might  be  and  were  used  by 
states.  Nevertheless,  a  brief  citation  of  cases  the  public  as  common  highways  above  tide  w«- 
decided  in  the  different  states,  all  agreeing  with  ter,  that  the  doctrines  which,  as  Judge  Conen 
the  doctrine  of  Sir  Matthew  Hale,  may  not  be  says,  in  his  note  to  6  Cowcn,  643,  "at  this  day 
inappropriate.  no  lawyer  will  hazard  his  reputation  by  con- 
frown  V.  Chadboume,  31  Me.  D;  Blorar  t.  troverting,"  were  laid  down  In  the  first  instaoce 
Freeman,  S  Mass.  439;  King  v.  King,  7  Mass.  by  English  courts,  and  have  since  then  bean 
400;  Lunt  v.  Holland,  14  Mass.  149;  flatoh  v.  adopted  with  so  much  uniformity  by  the  bench 
Dwight,  IT  Mass.  280;  Claremont  v.  Carlelon,  and  bar  of  America.  In  the  second  plac^  It  la 
2  N.  H.  389;  Oreenleaf  v.  Eiltcm,  11  N.  H.  531;  a  complete  missing,  not  only  of  the  spirit,  but 
Adamt  T.  Peate,  2  Conn.  483;  Warner  v.  Soulh-  of  the  letter  of  the  two  decisions  quoted  from  3 
worlA,  a  Conn.  4T1 ;  Palmer  v.  ifuUigan,  3  Cai.  How.  and  12  How.,  respectively,  to  suppose  that 
SOT;  People  v.  PlatI,  17  Johns.  195;  Booker  v.  they  give  any  counlennncc  to  the  conclnsione 
Cummiiiff*,  20  Johns.  90;  Ea  parte  Jenning*.  6  announced  and  contended  for  by  plaintiff  la 
Cow.  618.     More  than  a  dozen  cases  Mere  de.  error. 

eided  afterwards  in  New  York,  in  which  this  By  rpference  to  the  di.ci«ion*  of  the  Supreme 

principle  was  recognized ;  but  all  refer  to  this  Court  of  the  United  States  since  fol^  y.  Ha- 

iue  and  to  Judge  Cowen's  valuable  noU.  .""'V  '*  «■"  be  seen  that  while  the  doctrine  of 

See  6  Paige,  137,  047;  8  Wend.  447;  13  Wend.  "'«'  «"«  l*"  be^n  repeatedly  reaffirmed,  scru- 

36S;   17  Wend.  671;  i!0  Wend.  Ill;  22  Wend.  P".'^"'  '''!"  ""«.  ^f"  """f  ^  "^^^S*/"^*  ^'^ 

1  nr  _j    i«.      1.      1 -ij  —    u r .    1  trine  as  it  was  in  the  first  place  laid  down,  ana 

'  "'e?'^  "*•  ">J   '*"«**  *■  ?'**^'   ^  to  limit  tho  derision  hv  the  eirn„mst.n«.;  un- 


Halst.  1 ;  3  Zab.  624 ;  Brawn  t.  Keimedy,  S  Har. 


mit  the  decision  by  the  circumstances  u 


S   T    ,„r  B     J'^^;    "^  »^^^i'  %     I-  der  which  it  was  mndi,  «r..-    that  land  flowed 

ft  J.   195;   Bay^M  ^^TJ  I"  ''?»^   \  ^"f  by  the  sea  at  ordinary  high  tide,  if  not  previ- 

417!    ffawmond    v.    UcOiMgtion,   Taylor,  84,  <,„,,_  disposed  of  by  the  United  States,  became 

138;  Bagan  T.  Campbell.  8  Port.  0;  Barrtton  v.  ^_■^^^  property  of  the  state  on  its  admission  U> 

Touiifr,  0  Ga.  360;  Jonee  ».  Water  Lot  Co.  18  u^  Union.    This  careful  reference  to  tide  wa- 

Ga.  630;  Morgan  v,  Reading,  3  Sm.  4  M.  368;  ter  [D  How.  471;  60  U.  S.   (19  How.)   T1-T4], 

Jfor^n  V.  lAvingalon,  6  Mart.  216;  tfuniotpoi-  and  the  distinction  taken  as  lately  as  13  How. 

Uy  So.  S  T.  Orleane  Cotton.  Preat  Co.  18  1a,  4ja,  422,  between  fresh.woter  streams  and  the 

122,  278;  Stuart  t.  Clark's  Leetee,  2  Swan.  8,  arms  of  the  sea.  properly  so  called,  are  abnn. 

Overruling  BW«r  t.  Burrvvii,  8  Humph.  358;  dantly  sufficient  to  show,  if  illustration  were 

MiddUton  ».  Prilokard.  3  Scam.  510;  Lormon  needed,  the  accuracy  with  which  the  doctrine 

V.  Beiuon,  8  Mich.   18;   Jonea  v.  Pettibone,  2  declared    in    Pollard'a    Leiaee   v.    Hagan,    was 

Wis.  308;  Young  v.  Jfe£nltre,  3  Ohio,  495;  11  adapted  to  the  particular  facts  of  that  case,  aad 

Ohio,  13B;  19 Ohio,  640.  how  little  it  was  the  purpose  of  this  court  to 

All  these  authorities  establish,  without  any  lesve  anyone  at  liberty,  first  to  misconstrue  and 

Tariation,  that  the  bed  of  a  fresh  water  stream  then  misapply  the  deciaion  in  that  cause. 

or  of  a  river  above  high  water  belongs  to  the  The  same  policy  which   forbids  the  acquis!- 

owner  of  the  adjacent  soil,  and  that  this  holds  tion    of    exclusive    individual    rights  over  the 

ftooi  whether  the  portion  of  the  bed  which  is  ghore  of  the  sea,  forbids  the  establishment  of 

in  question  be  navigable  in  fact,  or  not;   the  such  rights  over  such  places  as  are  Sowed  ^ 

only   consequence  of  the  stream   admitting  of  its  tide;  for,  In  truth,  as  far  as  the  fide  flowi  in 

navigation  above  tide  water  being  that  the  pro  any  river  bed,  that  bed  would  be  filled  by  tlie 

Erietary  right  of  the  owner  of  the  adjacent  soil  sea,  if  the  fresh  river  water  were  entirely  to 

,  subject  to  the  public  easement,  or  servitude,  fail.     Let    us    suppose    all    sources    supplying 

as  it  is  called  by  Sir  Matthew  Hale.     At  the  fresh  water  throughout  the  world  to  fail,  tKe 

trial  in  the  circuit  court,  the  defendant   [now  beds  of  rivers  remaining  aa  now.     In  this  case, 

Claintiff  in  errorl   cited,  among  other  author!-  twice  In  twenty-four  hours,  for  most  of  these, 

ies,  to  support  his  views,  eases  from  the  sti-  th^  would  be  filled  with  water  from  the  ocean, 

preme  courts  of  Tennessee,  Alabama,  and  MIchi-  This  would  be  the  true  limit  of  the  dominion 

mn,  being  8  Humph.  35B;  2  Port.  438;  and  1  of  the  sea.     No  one  would  be  at  any  loss  then 

Walk.  Ch.   165,  respectively.  to  recognise  the  extent    of   "the    sea    and    ita 

The  case  in  6  Humph,  is  overmled  by  that  in  arms."     Upon  these,  then,  there  is  to  be  no  en- 

2  Swan.  9;  and  although  the  cases  cited  from  croachment   by    any  private    individual.     ITiis 

Alabama  and  Michigan  cannot  be  so  distinctlv  limit  Is  fixed  by  nature  and  adopted  by  the  law. 

said  to  have  been  overruled  by  the  later  cases  Tf  by  the    supply  of   the    necessary  water  the 

of  8  Porter,  and  tornWB  *.  S«naon  (which  will  river  beds  above  these  limits  become  navigable. 

be  found  in  8  Michigan,  IB),  It  la  only  becausi'  they  become  subject  to  the  "servitude  of  pub- 

the  previous  deciaions  of  those  states  were  nnt  lie  interest."     But  while  the  richts  of  the  pub- 

ns  supposed  by  plaintiff  in  error;  no  previou-<  lie  or  the  interests  of  the  public  have  been  so 

decision  needed  to  be  overruled  In  thoae  statett.  far  consulted  in  respect  of  rivers  which  are  thus 

It  is  far  from  being  true  that  all  the  wat«n  navigable  aa  to  lecDTe  to  the  community  the 

24  How.  60T 
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free  use  of  such  streams  as  common  highways, 
yet  subject  to  this  easement,  which  is  from  its 
nature  merely  accidental  and  temporary,  the 
bed  of  the  stream,  usque  ad  filuin  ctquaSy  belongs 
to  the  owner  of  the  adjacent  land.  These  prin- 
ciples were  as  clearly  recognized  and  these  dis- 
tinctions as  clearly  taken  in  England  as  in 
America. 

See  Matthew  Hale's  Treatise,  to  be  found  at 
large  in  the  volume  entitled  "Hargravc's  Law 
Tracts/'  and  the  first  four  chapters  of  which 
are  reproduced  in  the  notes  to  6  Cow.  540,  al- 
ready cited. 

Public  navigable  rivers  above  tide  water  have 
been  familiar  to  the  English  jurists  from  the 
time  of  Sir  Matthew  Haile  to  the  present  ^ay, 
though  then,  as  now,  and  in  England  as  well 
as  in  America,  the  physical  and  legal  distinc- 
tion between  "arms  of  the  sea,"  or  waters  flowed 
by  the  tide,  and  consequently  navigable  uni- 
formly and  constantly,  and  those  rivers  above 
tide  water,  which  were,  by  the  customary  sup- 
ply of  rain,  kept  at  such  a  height  as  to  be  gen- 
erally navigable,  was  clearly  recognized,  and 
that  while  in  respect  of  all  lands  adjacent  to 
the  first  class  of  waters  the  rights  of  the  pro- 
prietor extended  only  to  high-water  mark,  in 
respect  of  lands  adjacent  to  public  rivers  above 
the  tide,  the  proprietary  ri^t  extended  usque 
ad  filum  aquas. 

The  decision  of  this  court  that  the  admiralty 
jurisdiction  of  the  United  States  extends  to  in> 
land  waters  navigable  in  fact,  has  no  effect 
upon  the  title  of  proprietors  of  land  adjacent  to 
such  waters. 

5  How.  441. 

Improvements  i**  (he  stmctore  of  boats  and 
in  the  mode  of  propelling  them  may  render 
streams,  now  wholly  incapable  of  serving  any 
commercial  purpose,  available  for  the  carrying 
on  of  a  most  valuable  trade  by  water.  Let  this 
marine  commerce  spring  up,  and  the  protection 
which  the  admirally  jiuisdiction  of  tne  United 
States  can  pve  must  accompany  it.  But  shall 
the  title  to  land  adjacent  to  our  streams  which 
Ynay  thus  become  navigable,  in  fact,  be  affected 
by  the  discovery  of  improved  methods  of  navi- 
jvation?  The  consequences  which  the  plaintiff 
in  error  attempts  to  deduce  from  the  two  de- 
cisions in  3  How.  212,  and  12  How.  454,  are 
•completely  negatived  by  the  more  recent  deci- 
sion of  the  same  court  in  13  How.  381. 

The  defendant  in  error  denies  that  any  such 
change  in  the  ownership  of  the  land  in  question 
occurred  upon  the  admission  of  Missouri  in 
1820.  as  is  claimed  by  the  plaintiff  in  error. 
But  if  by  that  act  the  premises  in  controversy 
became  the  property  of  the  state,  the  school 
corporation  have  the  elder  title  thereto  under 
the  state,  namely,  by  virtue  of  the  act  of  Feb- 
ruary 13,  1833.  If,  therefore,  the  premises  in 
<K)ntroversy  were  within  the  reservation  for  the 
use  of  schools  made  by  0)ngress  on  June  13, 
1812,  though  this  reservation  did  not  prevent 
the  subsequent  disposition  of  the  land  by  Con- 
gress (8  Mo.  65),  and  though  it  may  have 
passed  to  the  state  of  Missouri  in  1820,  yet  the 
state  took  it  «?ubjcct  to  a  trust  which  it  rocnnr- 
nized  and  fulfilled  by  the  act  of  February  13, 
1833.  and  so  the  titles,  both  of  the  state  and 
the  United  States,  unite  in  the  scliool  corpora- 
tion. 

But  it  it  conceived  that  the  title  to  the  land 
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in  controversy  did  not  become  vested  in  the 
state  by  the  admission  of  Missouri. 

In  the  case  of  a  territory  just  about  to  be- 
come a  state,  the  United  States,  as  proprietor 
of  the  land  on  the  sea  or  its  arms,  owns  every- 
thing down  to  high-water  mark.  Ab  to  what 
is  beyond  high-water  mark,  the  right  is  either 
in  the  United  States  as  sovereign,  or  in  the 
territory,  or  in  abeyance.  As  to  land  bounded 
by  a  fresh-water  stream  or  a  river  above  tide 
water,  the  United  States  as  proprietor  owns 
everything  to  the  middle  of  the  main  channel. 
The  change  of  sovereignty  to  the  state,  or  the 
acquisition  of  sovereign^  by  the  state,  will 
have  no  effect  upon  any  proprietary  rights. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Sou^ard  sued  Jones  to  recover  the  northern 
part  of  a  United  *StatM  surv^  of  land  [*84 
laid  off  for  the  St.  Louis  schools.    The  part 
sued  for  fronts  the  Mississippi,  and  includes  a 
sand  bar,  formerlv  covered  with  water  when  the 
channel  of  the  river  was  filled  to  a  navigaUe 
stage.    The  land  included    in   the    survey  ap- 
proved June  15,  1843,  designating  the  sehool 
lands;  and  the  controversy  would  be  governed 
beyond  dispute  by  the  principles  declared  in  the 
case  of  Kissell  v.  8i.  Louis  Public  Schools,  18 
How.  19,  had  this  been  fast  land  in  1812,  when 
the  grant  to  the  schools  was  made.     But  it  is 
insisted  that  the  title  to  this  accretion  within 
the  Mississippi  river  did  not  pass  by  the  act  of 
1812  (2  Stat,  at  L.  748),  and  remained  in  the 
United  States  till  the  state  of  Missouri  became 
one  of  the  states  of  the  Union,  in  1820,  when 
the  title  vested  in  the  state  as  a  sovereign  rig^t 
to  land  Iving  below  ordinary  high-water  mark. 
And  furtnermore,  that  if  the  state  did  not  take 
by  force  of  her  sovereign  right,  she  acquired  t 
good  title  to  the  land  Imown  as  Duncan's  island 
hj  the  act  of  Congress  to  reclaim  swamp  landa 
These  claims  the  state  conveyed  by  a  statute  to 
the  city  of  St.  Louis,  and  that  corporation  con- 
veyed them  to  Jones,  the  plaintiff  in  error. 

Soulard  claims  under  tne  corporation  of  the 
St.  Louis  schools.  The  school  survey  No.  404 
contains  78, 96/100  acres,  induding  tne  land  in 
controversy. 

The  town  of  St.  Louis  was  incorporated  in 
1800  by  the  common  pleas  court  of  St.  Ixniis 
county,  in  conformity  to  an  act  of  the  terri- 
torial legislature  passed  in  1808,  and  the  only 
contested  question  in  the  cause  is,  whether  the 
eastern  line  of  the  corporation  extends  to  the 
middle  thread  of  the  Mississippi  river,  or  is 
limited  to  the  bank  of  the  channel.  The  eaXh  i 
for  boundary  in  the  charter  are,  "beginninjr  at 
Antoine  Kc^s  mill  on  the  bank  of  the  Missis- 
sippi; thence  running  sixty  arpents  west; 
thence  south  on  said  line  of  sixty  arpents  in  the 
rear,  until  the  same  comes  to  the  Barrieu  Don- 
oyer;  thence  due  south  until  it  comes  to  the 
Sugarloaf ;  thence  due  east  to  the  Mississippi; 
from  thence  by  the  Mississippi,  to  place  first 
mentioned." 

The  expression  used  in  the  designating  bound- 
ary on  the  closing  line  in  the  charter  is  as  spt 
to  confer  riparian  rights  on  the  •proprie-  [*B& 
tor  of  the  tract  of  scvcnty>nine  acres  as  the  eiH 
could  well  be.  tmless  the  last  call  had  been  for 
the  middle  of  the  river. 

Maqy  authorities  r^ing  on  adjudged  cas^ 
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have  been  adduced  to  us  in  the  printed  argu- 
ment presented  by  the  counsel  of  the  defendant 
in  error,  to  show  that  from  the  days  of  Sir 
Matthew  Hale  to  the  present  time  all  grants  of 
land  bounded  by  fresh-water  rivers,  where  the 
expressions  designating  the  water  line  arie  gen- 
eral, confer  the  proprietorship  on  the  grantee 
to  the  middle  thread  of  the  stream,  and  entitle 
him  to  the  accretions. 

We  think  this,  as  a  general  rule,  too  well 
settled,  as  part  of  the  American  and  English 
law  of  real  property,  to  be  open  to  discussion; 
and  the  inquiry  here  is,  whether  the  rule  applies 
to  so  great  and  public  a  water  course  as  the  Mis- 
sissippi is,  at  the  city  of  St.  Louis.  The  land 
grant,  to  which  the  accretion  attached,  has 
nothing  peculiar  in  it  to  form  an  exemption 
from  the  rule;  it  is  an  irregular  piece  of  land, 
of  seventy-nine  acres,  found  vacant  by  the  sur- 
reyor-general,  and  surveyed  by  him  as  a  school 
lot,  in  conformity  to  the  act  of  1812. 

The  doctrine,  that  on  rivers  where  the  tide 
ebbs  and  flows,  grants  of  land  are  bounded  by 
ordinary  high- water  mark,  has  no  application 
in  this  case;  nor  does  the  size  of  the  river  alter 
^e  rule.    To  hold  that  it  did  would  be  a  dan* 

STOUS  tampering  with  riparian  rights,  involv- 
g  litigation  concerning  the  size  of  rivers  as  a 
matter  of  fact,  rather  than  proceeding  on  es- 
tablished principles  of  law. 

1.  We  are  of  the  opinion  that  the  city  char- 
ter of  St.  Louis  of  1809  extends  to  the  eastern 
boundary  of  the  state  of  Missouri,  in  the  mid- 
dle of  the  river  Mississippi.  Dovaston  v.  Payne, 
2  Smith's  Lead.  Cas.  225. 

2.  That  Duncan's  entry  set  up  in  defense  in 
the  court  below  is  void,  as  this  court  held  in  the 
ease  of  Kisaell  v.  The  8t.  Lcuia  SohooU,  18 
How.  19. 

3.  That  the  school  corporation  held  the  land 
in  dispute,  with  power  to  sell  and  convey  the 
same  in  fee  to  the  defendant  in  error,  Soulard, 
in  execution  of  their  trust. 

it  is  ordered  that  the  judgment  of  the  Circuit 
Court  he  affirmed. 


JOSEPH  C.  PALMER,  Chas.  W.  Cook,  Bethuel 
Phelps,  and  Dexter  R.  Wright,  Appte,, 

V. 

THE  UNITED  STATES. 
(See  S.C.  24  How.  125-181.) 

Mexican  land  case — fabricated  claim. 

In  a  Mexican  land  case  where  the  only  document 
found  among  public  records,  shows  that  the  peti- 
tioner asked  for  land,  that  the  governor  did 
not  accede  to  the  request,  and  it  is  evident  that 
the  grant  was  fabricated,  the  claim  was  rejected. 

Argued  Dec.  26,  1860,    Decided  Jan,  7,  1861 , 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  history  of  the  case,  and  a  statement  of 
the  facts,  appear  in  the  opinion  of  the  court. 
24  How.  U.  S.,  Book  16. 


Messrs.  J.  P.  Benjamin  and  £  tu  Goold, 

for  appellant: 

The  proof  that  the  titles  are  genuine  and  au- 
thentic is  overwhelming,  and  the  circumstances 
relied  on  in  support  oi  the  adverse  pretensions 
of  the  government  are  trivial  in  the  extreme. 
The  proof  of  all  the  papers  that  preceded  the 
final  grant  is  found  m  the  government's  own 
records  and  archives,  and  need  not  be  enlarged 
on. 

The  signatures  are  proved  by  the  men  who 
wrote  them,  Pio  Pico,  and  J.  M.  Moreno,  and 
by  the  grantee,  who  was  a  public  officer  and 
familiar  with  them. 

The  cases  of  Cambuston  and  Fuentes,  cited 
by  the  Attorney  General,  are  in  no  sense  au- 
thorities in  the  cause  now  before  the  court; 
they  are  totally  inapplicable.  In  this  case,  un- 
like them,  there  is  record  evidence  of  all  the 
preliminary  proceedings,  and  proof  of  the  loss 
of  the  book  in  which  the  concession  is  certified 
to  have  been  recorded. 

Mr,  J.  8.  Black,  Atty,  Oen.,  for  appellees: 

The  judge  of  the  court  below,  who  knew  the 
witnesses,  has  declared  upon  record  his  opinion 
t}iat  they  are  not  entitled  to  credit,  and  that 
conclusively  establishes  their  status  in  this 
court.  Where  a  court  of  original  jurisdiction 
expressly  bases  its  decision  upon  a  fact  within 
its  knowledge  and  sufficient  to  justify  its  deci- 
sion, an  appellate  tribunal  cannot  reverse  it  on 
the  ground  that  the  fact  is  otherwise,  unless 
there  be  something  else  upon  the  record  which 
shows  very  clearly  that  tne  inferior  court  was 
mistaken.  This  is  peculiarly  true  of  cases  in 
which  the  decision  turns  upon  the  credibility 
of  witnesses.  For  these  reasons,  the  opinions 
expressed  upon  the  characters  of  the  witnesses 
directly  or  indirectly,  expressly  or  impliedly, 
by  auditors,  masters  in  cnancery,  or  assessors 
of  any  class,  are  always  regarded  as  conclusive 
upon  the  courts  which  review  their  decision — 
as  conclusive  as  the  verdict  of  a  jury  would  be 
upon  the  same  matter.  There  is  certainly  noth- 
ing in  this  case  to  create  a  doubt  that  the  judge 
of  the  court  below  did  entire  justice  to  Diaz 
and  Moreno. 

We  insist  that  all  the  evidence,  introduced  by 
the  claimant  for  the  purpose  of  showing  that 
the  grant  existed  before  the  contract,  is  illegal ; 
and  besides,  when  it  comes  to  be  examined,  it 
will  be  found  not  to  prove  any  such  fact. 

We  insist,  also,  that  this  grant  is  void  for  un- 
certainty with  which  the  land  is  described  in 
the  title  papers.  It  is  void  beside,  because 
there  is  no  record  of  it,  for  the  case  comes  pre- 
cisely within  the  principle  decided  in  the  case 
of  Cambuston,  repeated  in  the  case  of  Fuentes 
as  well  as  in  many  other  cases  determined  by 
this  court  within  the  last  three  years. 

Even  if  this  grant  had  been  regularly  made 
according  to  the  form  of  the  laws.  cu*<tom8,  and 
usage  of  Mexico,  it  would  still  have  been  void, 
for  the  reason  that  the  lands  claimed  under  it 
were  not  vacant  lands  within  the  meaning  of 
the  colonization  laws.  A  part  of  it  had  been 
appropriated,  and  was  at  the  time  occupied  and 
used,  under  a  decree  of  the  Supreme  Congress, 
for  military  purposes.  Another  part  was  de- 
voted by  law  to  the  use  of  the  church  and  the 
payment  of  the  debt  contracted  by  the  Mission 
DoloroA.  The  balance  was  within  the  limits  of 
30  609 
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the  pueblo,  as  claimed  bj  the  city  of  San  Fran- 
cisco, and  conceded  by  the  United  States. 

Mr.  Justice  Orier  deliyered  the  opinion  of 
the  court: 

The  appellants  claim  the  land  in  dispute  as 
assignees  of  Benito  Diaz.  This  claim  was  re- 
jecteid  by  the  board  of  land  commissioners,  and 
also  by  the  district  court. 

The  documentary  evidence,  upon  which  the 
case  rests  is  as  follows: 

1.  A  petition  of  Benito  Diaz,  dated  April  3, 

1845,  in  which  he  asks  for  a  g^ant  of  land  which 
he  calls  "a  vacant  place  within  the  jurisdiction 
of  Snn  Francisco,  known  by  the  name  of  'Punta 
de  Lobos,'  bounded  on  the  north  by  the  sea, 
which  flows  to  the  port  of  San  Francisco;  on 
the  south  with  the  Cerro,  In  the  rear  of  the 
mission  known  by  the  name  of  the  'Cerro  de  La- 
guna  Honda;'  on  the  east  with  the  'Loma  Alta;' 
and  on  the  west  bv  'la  Funta  de  Lobos;'  which 
will  comprehend  two  leagues."  The  petition 
adds  that  the  presidio  an'^'*astle  are  within  the 
tract,  but  the  petitioner  does  not  ask  for  them 
unless  the  government  is  willing ;  but  if  that  be 
done,  he  promises  to  erect  a  House  of  certain 
dimensions  in  the  port  of  San  Francisco  for  the 
military  command. 

2.  An  order  of  reference,  bearing  date  May  24, 

1846,  and  signed  Pico,  ordering  the  petition  to 
pass  for  information  to  the  respective  judge, 
and  await  the  report  of  the  military  commander 
upon  the  matter. 

3.  A  report  from  Jose  de  la  Cruz  Sanches, 
who  seems  to  have  been  alcalde  at  the  pueblo 
of  San  Francisco,  dated  August  16,  1845,  in 
which  he  declares  that  the  land  is  vacant,  and 
the  petitioner  has  the  necessary  requisites  ac- 
cording to  law,  but  declining  to  give  any  in- 
formation about  the  military  lands. 

4.  A  report  by  Francisco  Sanches,  the  mili- 
tary commander,  dated  at  the  military  com- 
mand of  San  Francisco,  October  18,  1845.  set- 
ting forth  that  the  land  the  petitioner  solicits 
127*]  is  vacant  and  *may  be  conceded  to  him, 
"not  comprehending  in  the  grant  the  two  mili- 
tary points  of  the  castle  and  presidio  that  are 
incluaed  in  the  petition." 

These  documents  are  all  written  on  the  same 
paper.  The  governor's  order  of  reference  is  on 
the  margin,  and  the  reports  indorsed.  But 
there  is  no  concession  or  order  that  a  definitive 
title  should  issue  to  the  petitioner,  as  is  always 
found  when  the  governor  accedes  to  the  prayer 
of  the  petition.  See  Arguello  v.  United  States, 
18  How.  543. 

The  petition  is  not  accompanied  by  a  dlseno 
or  map  of  the  land,  as  required  by  the  regula- 
tions of  1828.  This  is  all  the  document  found 
among  the  archives  or  public  records,  and  shows 
this  fact  only:  That  the  petitioner  asked  for 
land ;  that  the  inform^  did  not  satisfy  the  gover- 
nor, who  did  not  accede  to  the  request,  and, 
therefore,  tlie  petitioner  took  nothing  bv  his 
application.  That  the  governor  had  goo<i  rea- 
sons for  refusing  the  prayer  of  this  petition  is 
apparent  from  the  fact,  not  only  of  the  public 
fortifications  of  the  harbor  being  erected  there- 
on, but  because  on  the  4th  of  November.  1834, 
Governor  Figueroa,  in  his  decree  establishing 
the  pueblo  of  San  Francisco,  had  included  a 
large  portion  of  the  land  now  claimed,  and  the 
remainder  was  claimed  as  the  land  of  the  Mis- 
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sion  Dolores,  which  the  departmental  mssembly 
afterwards  (15th  April,  1846)  ordered  to  be 
sold  at  auction,  and  suspended  the  further 
alienation  of  the  same  as  vacant. 

This  is  all  the  record  evidence,  on  whidi 
alone  the  court  can  rely  as  speaking  ttie  ttnth. 
It  does  not  show  even  an  inchoate  equity  in 
Benito  Diaz;  nor  does  the  fact  tiiat  he  carried 
off  some  of  the  materials  of  the  dilapidated  fort 
to  build  him  a  house  in  San  Francisco,  add  to 
it. 

The  next  fact  which  we  can  admit  as  suifi- 
ciently  proved  is  the  sale  by  Benito  Diaz  of  the 
land  claimed  to  Thomas  O.  Larkin,  in  Septem- 
ber, 1846,  reciting  a  grant  or  patent  to  I)iftz, 
dated  25th  June,  1846.    This  instrument  pur- 

Sorts  to  be  a  patent  or  definitive  title  to  Benito 
^iaz,  for  all  the  land  included  in  the  bound- 
aries mentioned    in    the   petition.    The  public 
fortifications  which  protect  the  harbor  of  San 
Francisco  are  not  excepted.    The  value  of  such 
a  grant  might  easily  be  ^anticipated,  [*1£8 
when  the  occupation  of  the  country  by  the  Unit- 
ed States  had  taken  place.    Pio  Pieo,  after  his 
deposition  from  the  government,  eould  afford 
to  be  more  liberal  in  1846  than  in  1845,  when 
he  very  properly  refused  to  make  it.     There  it 
no  trace  of  this  grant  to  be  found  on  record,  or 
in  the  public  archives.    It  purports  to  be  signfd 
by  Pio  Pico,  and  attested  by  his  secretary,  Mor- 
eno ;  and  each  of  them  has  been  called  to  atte^^t 
the  genuineness   of   the   signatures.     We  have 
decided  in  the  case  of  Lueo  v.  United  States,  23 
How.  543,  "that,  owing  to  the  weakness  of  mem- 
ory with  regard  to  the  dates  of  grants  signed 
by  them,  the  testimony  of  the  late  officers  of  the 
Mexican  government  in  California  cannot  be  re- 
ceived  to    supplv    or    contradict    the    publie 
records,  or  estabfiph  a  title  of  which  there  is  no 
trace  to  be  found  in  the  public  archives.**    In 
compliance  with  this  rule,  we  might  dismiss  this 
case  without  further  argument;  for  if  the  testi- 
mony of  the  officers  of  the  government  cannot  he 
relied  on.  much  less  can  that  of  more  obMure 
individuals,  especially  as  we  have  seen  in  the 
Li4C0  Case,  ana  some  others,  that  It  is  easy  to 
obtain  any  number  of  witnesses  to  depose  to 
any  fact  necessary  to   establish    a,   fraudulent 
grant. 

The  testimony  brought  In  this  ease  to  sup- 
port this  private  deed,  and  give  it  the  force  and 
efTect  of  a  public  record,  grant  or  patent,  and 
to  prove  that  it  was  executed  as  sudi  before  the 
7th  of  July,  1846,  when  the  official  functions  of 
the  late  officers  ceased  entirely,  tends  onlv  to 
confirm  the  suspicions  in  whidi  It  is  involved, 
and  demonstrates  the  necessity  of  the  rule  of 
decision  which  we  have  adopted. 

Pio  Pico  was  called  as  a  witness.  He  swean 
"that  he  believes  the  signatures  to  be  genuine," 
and  that  Is  all.  He  does  not  state  where  it 
was  signed,  or  when  it  was  signed,  whether  be- 
fore or  after  his  expulsion  from  the  government 
If  executed  where  it  purports  to  be,  visf^  at  Los 
Angeles,  where  the  public  records  were  icept,  h« 
knew  it  could  be  proved  he  had  left  Los  Angeles 
a  week  before  its  date  (25th  June),  and  was  re- 
siding at  Santa  Barbara,  where  he  remained 
till  the  approach  of  Fremont  to  Moater^.  He 
loiew  it  could  be  proved  that  his  secretary,  who 
attested  the  paper,  was  In  Los  Anj^l^ 
^seventy  miles  distant.  He  oould  prob-  [*1S9 
ably  give  no  better  reason  for  hit  willinjme^ 
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to  sell  the  public  forts,  which  he  had  refused 
to  do  a  year  before,  than  the  fact  that  the 
Americans  had  taken  possession  of  them.  His 
silence  on  these  points  in  expressive.  There  is 
no  doubt  that  his  testimony,  so  far  as  it  goes,  is 
true,  and  given  with  his  habitual  caution.  He 
might  excuse  himself  for  not  stating  whether  or 
not  this  CTant  was  one  of  the  large  number  said 
to  have  been  executed  by  him  on  the  8th^  of 
August,  on  the  eve  of  his  departure  to  Mexico, 
for  the  reason  that  no  question  was  asked  him 
as  to  that  fact. 

Moreno,  the  secretary,  is  not  so  cautious  and 
therefore  has  involved  himself  in  more  diffi- 
culties, whidb  are  imexplained,  and  perhaps  in- 
explicable. 

He  testifies  as  follows: 

''I  recollect  this  document.  I  saw  It  on  the 
25th  June,  1846,  when  I  signed  it.  This  is  my 
signature  as  secretary  ad  interim,  and  also  my 
signature  to  the  certificate  of  registry;  and  I 
saw  Pio  Pico  sign  it  as  governor.  This  is  his 
genuine  signature.  I  think  Benito  Diaz  wrote 
the  body  of  the  grant  himself.  After  the  grant 
was  completed,  I  delivered  it  to  the  agent  of 
Benito  Diaz,  on  the  road  from  Los  Angeles  to 
Santa  Barbara.  The  agent  to  whom  I  delivereil 
it,  according  to  my  recollection^  was  Eulogio 
Celiz." 

Now,  this  document  states  that  it  was  ''given 
in  the  city  of  Los  Angeles,  on  the  25th  of  June, 
1846,"  and  Moreno  swears  he  saw  Pio  Pico  sign 
it,  who  was  on  that  day  seventy  miles  distant 
in  Santa  Barbara.  His  certificate,  that  he  has 
recorded  it  in  the  proper  book,  he  does  not  prove 
to  be  true ;  or  if  he  was  at  Santa  Barbara,  with 
Pico,  on  the  25th,  how  he  could  record  it  in  Los 
Angeles,  where  alone  the  records  were  kept.  If 
he  executed  and  recorded  it  in  Los  Angeles, 
he  does  not  explain  why  it  is  in  the 
handwriting  of  Benito  Diaz,  and  not  drawn  up 
by  the  clerlu  of  the  department  as  other  grants ; 
and  how  it  came  to  pass  that  the  date  of  the 
paper,  and  his  certificate,  are  in  the  handwrit- 
ing of  Benito  Diaz,  who  was  at  San  Francisco, 
some  five  hundred  and  twenty  miles  distant; 
nor  bow  it  came  to  pass,  that  when  he  had 
siinied  and  recorded  this  important  document. 


130*]  he  put  it  in  his  pocket,  and  started  *for 
Santa  Barbara,  and  met  Celiz  on  the  road;  nor 
does  be  explain  how  Celiz,  who  left  San  Fran- 
cisco on  the  21st  of  June,  with  this  paper  drawn 
up  by  Diaz,  for  the  purpose  of  taking  it  to  Los 
Angeles  to  have  it  executed,  oould  have  taken  it 
all  the  way  to  Los  Angeles,  five  hundred  and 
twen^  miles,  before  it  was  executed ;  and  then, 
that  Moreno  should  meet  him  on  the  road  be- 
tween Santa  Barbara  and  Los  Angeles,  after  it 
was  executed.  There  were  no  railroads  in  Cali- 
fornia at  that  time  by  which  to  account  for  such 
swift  traveling. 

Diaz  testifies  that  the  document  is  in  his 
handwriting;  "that  he  wrote  it  in  San  Fran- 
cisco, on  the  20th  or  21st  of  June,  in  conse- 
quence of  a  letter  which  he  received  from 
Bandini,  whom  he  calls  secretary  of  the  govern- 
ment," but  who  was  not  secretary.  **That  the 
country  was  in  such  a  critical  state,  that  it  was 
necessary  to  send  it  immediately;  which  he  did, 
by  special  courier.  That  from  information  of 
his  courier,  Celiz,  he  understood  that  the 
f^ant  was  signed  on  the  road,  either  at  Santa 
Buena  Ventura^  or  Santa  Barbara."  The  crit- 
24  How. 


ical  state  of  the  country,  as  the  Americans  were 
in  possession  of  the  greater  part  of  it,  will  no 
doubt  account  for  the  fast  riding  of  the  courier 
and  in  some  measure  for  the  execution  of  the 
deed  on  the  highway,  and  the  false  certificate 
of  record  of  a  document  which,  without  such 
recording,  was  but  a  private  deed. 

If  Celiz  met  Pico  where  he  states,  he  required 
but  five  days  to  ride  five  hundred  miles,  whOe 
it  required  eight  days  for  Pico  to  travel  less 
than  seventy  miles. 

There  is  no  necessity  to  rely  upon  the  testi- 
mony of  witnesses  Crane  and  Wateon,  that  Diaz 
declared,  "that  after  the  American  Revolution, 
he  made  out  the  grant  in  his  own  handwriting; 
and  that,  in  order  to  make  it  valid,  he  dated  it 
back  to  the  month  of  June." 

The  face  of  the  paper,  and  the  testimony 
brought  to  support  it^  sufficiently  demonstrate 
this  to  be  the  fact. 

It  is  evident,  that  when  this  grant  was  fab- 
ricated,  it  was  not  known  that  conclusive  evi- 
dence could  be  produced  of  the  absence  of 
Governor  Pico  from  Los  Angeles  on  the  day  of 
its  *date.  Hence  the  necessity  of  chang-  [*i31 
ing  the  venue  to  that  of  the  highway,  when  it 
was  too  late  to  alter  or  erase  the  certificate  of 
record  to  suit  it.  And  hence  the  absurd  contra- 
dictions exhibited  in  the  testimony  of  Moreno, 
who  appears  to  be  emulating  the  example  of  his 
predecessor. 

The  judgment  of  the  District  Court  w«  thmo- 
fore,  afflrmod,  tcith  ooate. 


THE  UNITED  STATES,  Appf., 

V, 

CLAUDE  CHANA,  Wm.  Martin,  Thoe.  P.  Tom- 
er, and  Albert  Rowe. 

(See  S.  C.  24  How.  181,  182.) 

Meofican  land  claim  rejected. 

Where  the  testimony  to  sustain  a  Mexican  claim 
Is  similar  to  that  offered  in  the  cases  of  United 
SUtes  V.  Nye,  62  U.  S.  and  The  United  States  v. 
Rose,  64  U.  S.  In  which  cases  it  was  determined 
that  the  testimony  was  not  sufficient  to  support  the 
claims,  the  daim  rejected. 

Submitted  Dee.  17,  1860.  Decided  Jan.  7«  1861. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

This  case  arose  upon  a  petiticm  filed  before 
the  board  of  land  commissioners,  in  California, 
by  Claude  Chana,  and  supplemental  petitions 
filed  by  the  other  appellees,  before  said  board 
for  the  confirmation  to  them  of  a  claim  to 
certain  lands  in  California. 

The  board  of  land  commissioners  entered  a 
decree  confirming  the  claim.  The  district  court, 
on  appeal,  affirmed  this  decree;  whereupon 
the  united  States  took  an  appeal  to  this  court 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr,  J.  Blaok,  Atty-Gen.,  for  appellants : 

This  claim  is  based  entirely  upon  Sutter's 
general  title,  and  like  all  of  its  class  it  is,  of 
course,  worthless. 

Mr.  Crittenden  for  appellees. 
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Mr.  Justice  Oampliell  delivered  the  opinion  enoe  to  other  parte  of  the  record,  and  in  its  Ust 

of  the  court:  and  more  general  dause,  to  an  amendment  of 

The  appellees  presented  their  claim,  before  "any  defect  in  the  process  or  pleadings."      It 

the  board  of  commissioners  for  the  settlement  is  m>vious  that  this  statute   grants    ouIt   the 

of  land  claims  in  California,  for  a  tract  of  land  power  of  correcting  an  error  occurring  in  the 

consisting  of  four  leagues,  on  the  south  side  of  body  of  a  pleading,  and  is  not  to  be  understood 

Bear  creek,  in  Yuba  county,  under  a  grant  to  as  authorizing  the  cancelation  or  witEdrawal  of 

Theodore  Sicard  by  Micheltorena,  governor  of  the  pleading  itself.     In  the  latter    case    there 

the  department  of  California.  would  be  "no  defect"  to  be  supplied,   as   there 

The  testimony  to  sustain  the  claim  is  similar  would  be  nothing  left  in  whicn  to   supply    it. 

to  that  offered  in  the  cases  of  United  States  v.  The  power,  then,  to  allow  the  withdrawn  of  an 

Nye,  21  How.  408,  and  United  States  v.  Rose,  entire  plea  and  the    substitution    of    another, 

23  How.  262.     In  these  cases  it  was  determined  must  be  derived,  if  at  all,  from  the  common  law 

that  the  testimony  was  not  sufficient  to  support  or  the  general  and  necessary   authority    of  a 

132*]  the  *claims.    Tliis  case  must  follow  the  court  in  ordinationem  litis.    But  this  general 

same  course  that  was  assumed  in  those.  authority  cannot  extend  to  the  case  of  amend- 

Judgment  of  the  District  Court  reversed,  and  ments,  because  then  there  would  have  been  no 

petition  dismissed.  need  of  the  enabling  statutes.    And  at  common 

law  the  courts  had  at  first  no  power  of  admit- 

— ^—  ting  the  amendments  after  the  term. 

ANGELINA  R.  EBERLY  and  Peyton  Lytie,  by  «  ^^  fg'?:  ^'^j^}'  iiJ^^^%  ^ST- 

his  Next  Friend,  A.  B.  Eberly.  W.  U  Br/.,  tf^^^  v^fkrV^S  McLStT       '               ' 

v^TXT^o.  ,-^.^rv«,.    ^\  ^     ,      «     .  Afterwards  their  power  was    ocmsidered    to 

LEWIS  MOORK  and  Charles  Raybon.  continue  as  long  as  the  cause  was  "in  paper." 

(See  S.  C.  24  How.  147-158.)  Tidd,  Pr.  97;  BonAfield  v.    Milner,    2    Burr. 

Plea  to  jurisdiction,  what  sufficient — false  aver-       m,'    «^ «„„:^«  t«: ^^     «s>  -     ^      a    v 

ment  of  jurisdiction,  T^?  expression    m  paper'  appears  to  be  «- 

'  ^  pressly  applied  to  the  condition  of  a  cause  be- 

The  district  conrt  may  permit  the  withdrawal  of  fore  the  impaneling  of  a  jurv:  but  the  decisions 

Sctfo^         ^^        '''"''''*"^      ''^^   ^*^^*^  are  conflicting  as   to   the    power   of   granUng 

Where  an  attempt  was  made,  according  to  the  amendments  in  material  point,  except  to  cor- 

affldavit  on  which  the  motion  was  founded,  to  con-  rect  a  variance,  after  issue  is  taken.    It  is  dear 

fer  upon  the  district  court,  by  a  false  and  fraadn-  that  nn  nmin«inn  Mnnnf   in  fh«  FtktISqVi  Amii4> 

lent  averment,  a  Jurisdiction  to  which  It  was  not  ^'^  an  omission  wnnot,  m  tne  i!.ngUsh  courts, 

entitled  under  the  Constitution,  this  was  a  gross  be  supplied  after  that  time, 

contempt  of  court.  Bye  v.  Bower,  Carr.  &  M.  262;  John  ▼.  Cur- 

A  plea  In  abatement  Is  not  a  nullity,  If,  although  «^    a  nurr   j&  P    air.   r«vu1^«4m>   v      7M^^•.r%.   a 

not  precise  or  formal,  it  denies  the  averment  of  !^»  ®  i^c^o    tT-  ,  /     ^???r    .i  *'^Zf^J 

dtlsenship  of  plaintlu,  as  they  affirmed  It  to  be.  Mees.  a  W.  549;  wchh  v.  Hill,  Moody  &  M.  2.>.1. 

A^^„^^  ur.^    11    ta^n       n^r^A^^   i^^    y    lafti  There  is  no  precedent  for  the  withdrawal  of 

Argued  Dec,  17,  1860,     Decided  Jan.  7,  1861,  ^  ^^^  j^  ^^  (^  ^^^^.^  ^jj.^^^  ^  demurrer  or  a 

IN  ERROR  to  the  District  Court  of  the  United  plea  in  abatement.    On  the  contrary,  it  is  well 

States  for  the  Western  District  of  Texas.  settled  that  a  plea,  introduced  by  amendment. 

The  history  of  the  case  and  a  suflicient  state-  must  be  to  the  merits  of  the  case, 

ment  of  the  facts  appear  in  the  opinion  of  the  Law  v.  Law,  Str.  960;  Perkins  ▼.    Burhank, 

court.  2  Mass.  73;  Eaton  v.  Whit  taker,  6  Pick.    465; 

Mr.  W.  G.  Hale,  for  the  plaintiffs  in  error:  Beach   v.    Fulton   Bank,    3    Wend.    573,    576; 

1.  The  district  court  wba  not  authorized  to  Waples  v.  McGee,  2  Ifarr.  444;  see,  also,  D^Wolf 

permit  the  defendants,  Moore  and  Raybon,  to  v.  Rdbaud^  1  Pet.  476 ;  Ripley  v.  Warren,  2  Pick, 

withdraw  their  answers  and  to  file  pleas  to  the  592,  504-596 ;  Palmer  v.  Evertson,  2  Oow.  417 ; 

jurisdiction.     It  will  be  observed  that  suit  was  Engle  v.  Nelson.  I  Pa.  442. 

oommonccd  November  4,  1855;  that  service  was  Judicial    discretion    can    only    be    exercised 

made  on  these  defendants,  on  September  27  and  where  neither  party  has  a  legal  right.       ^lien 

October  23,  1856;  that  on  November  25,  1856,  rights  begin,  discretion  ends,  and  any  decision 

and  some  days  after  pleas  to  the  jurisdiction  becomes  the  subject  of  appellate  revision.    In 

had  been  made  by  other  defendants,  Moore  snd  the  present  case  the  defendants    in    error,   br 

Raybon    voluntarily    filed  their   answers   con-  pleading  in  bar  at  a  former  term,  had  admitted 

tainin^  the  general  issue  and  pleas  in  bar;  that  the  jurisdiction  of  the  court  and  waived  any  ob- 

an  order  for  a  survey  was  made  at  the   same  jection  to  it. 

term,  and  that  it  was  not  until  June  8,  1857,  Co.  Litt  303;  Com.  Dig.  Abatement,  D.  9,  5; 

at  a  new  term,  that  they   thought    proper    to  Mostyn    v.    Fabrigas,    Cowp.    161;    Bailey  v. 

swear  that  they  had  been  deceived  by   a    false  Dozier,  6  IFow.  23,  30;  Shcppard  v.  Graves,  14 

allegation  in  the  plaintiff^  petition,    and  had  How.  505,  500;  Whyte  v.  Gihbrs,  61  U.  S.  f20 

since  ascertained  its  incorrectness.  How.)  541;  Martin  v.  Com.  I  Mass.  347;  JK^ 

Ordinary   questions    of    amendment    are  in-  fey  v.  Warren,  2  Pick.  692,  504;  Coffin  v.  Joafs, 

trusted  to' the  discretion  of  the  inferior  courts  •"»  Pick.  61;  Ludlow  v.  Simond,   2    Cai.    Ca.  1; 

and  are  not  revisable  here;  but  in  a  case  of  this  Wood  v.  Mann,  1  Sumn.  578;  Hinckley  ▼.  SmUk, 

character,  the  courts  of  law  have  no  discretion.  4  Watts.  433;  Chamhcrlin  v.  Hite,  5  Watts,  S7S. 

The  32d  section  of  the  act  of  1789   ( 1  Stat,  at  And  it  is  so  expressly  decided  in  Texas. 

L.  91)  applies  in  its    first   clause   to  the  cor-  Hart.  Dig.  688,  601 ;  DroAe  v.  Broitder,  8  Tex. 

rection  oi  formal  defects  or  errors  by  a  refer-  351;  Cook  v.  Southtcick,  9  Tex.  615;  Ryan  i. 

— — —-— — ; ; —  Jacks ftn.  11  Tex.  391,  400;  Wilson  v.  Adams,  15 

Note. — Pleading   f-   the  merits,  waives  plea  in  m^^    090                                                          «^«w«», 

ahiiiomrnt — sec    note   to   Sheppard   v.    Graves,    14  ^:  . 

L.  ed.  u.  8.  518.  This  waiver  on  the  part  of   the   dpfendiists 

612  65  U.  & 
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inures  to  the  plaintifTs,  and  when  acted  on  by 
them  in  the  further  prosecution  of  the  suit, 
gives  them  a  right  to  insist  on  it  as  conclusive. 

Iveson  V.  Harriay  7  Ves.  254;  Chichester  v. 
Don€<;al,  6  Madd.  375;  Smilh  v.  Elder,  3  Johns. 
113.  * 

Cases  are  not  wanting,  also,  in  which  the 
power  of  a  court  to  permit  a  plea  to  the  juris- 
diction, after  such  a  constructive  admission,  has 
been  expressly  denied. 

Martin  v.  Com.  1  Mass.  353;  Anonymous,  3 
Cai.  102. 

So  permission  to  plead  in  abatement  will  be 
refused,  after  imparlance,  though  the  prayer  for 
imparlance  was  by  mistake  or  through  ignor- 
ance. 

2  Rol.  244;  Com.  Dig.  Abatement,  D,  9,  2. 

The  subject  is  claliorately  discussed  in  Wood 
V.  Manrif  1  Sumn.  578.  And  the  principle  is 
substantially  affirmed  by  the  supreme  court  of 
Texas,  in  Coles  v.  Peny,  7  Tex.  109,  14. 

11.  The  district  court  should  have  directed  a 
juc^ment  bv  default  to  have  been  entered 
against  the  defendants,  Moore  and  Kaybon,  on 
the  application  of  the  plaintifTs.  The  answer 
having  been  voluntarily  withdrawn,  these  de- 
fendants stood  without  a  plea,  for  the  plaintiffs 
had  a  right  to  regard  the  plea  to  the  jurisdic- 
tion as  a  nullity;  first,  as  being  filed  too  late 
after  an  appearance;  and  second,  on  account  of 
its  intrinsic  defects  and  irregularities. 

1.  As  to  the  first  cause  there  can  be  no  ques- 
tion that,  if  a  plea  in  abatement  be  filed  too 
late,  the  plaintiff  may  sign  judgment  treating 
it  as  a  nullity. 

Tidd,  Pr.  463 ;  Brandon  v.  Payne,  1  T.  R.  689 ; 
Doughty  v.  LascelleSf  4  T.  R.  520 ;  Lockhart  v. 
Mackrethy  5  T.  R.  661,  663;  Blackmore  v. 
Flemi/ngf  note,  7  T.  R.  447 ;  and  so  in  the  Texas 
practice,  Taylor  v.  Hall,  20  Tex.  215. 

2.  As  to  the  second  cause;  if  the  plea  in  ques- 
tion was  defective  in  some  necessaiy  formality, 
or  incomplete  in  substance,  the  plaintifTs  could 
equally  consider  it  as  a  nullity.  The  general 
rules  of  construction  are  unfavorable  U>  such 
pleas:  the^  cannot  be  amended;  the  greatest 
precision  is  required  and  the  least  slip,  fatal. 
Thus,  if  a  plea  to  the  jurisdiction  is  made  by 
attorney  (Com.  Dig.  Abatement,  D,  i,  a,  2;  2 
Saund.  809,  b;  Teasdale  v.  The  Rambler,  Bee, 
9)  ;  if  it  is  filed  without  an  affidavit  to  its  truth 
(2  Saund.  210,  note;  Richards  Y.Setree,  3  Price, 
197 ;  Lovell  V.  Walker,  9  Mees.  k  W.  299 ;  Rapp 
v.  Elliott,  2  Dall.  184;  Richmond  v.  Tallmadgc, 
16  Johns.  307) ;  or  if  it  be  no  plea  at  all,  but  a 
mere  •  pretense  not  applicable  to  the  action,  the 
plaintiff  mny  take  judgment. 

Mr.  W.  P.  Ballimger,  for  the  defendants  in 
error: 

1.  There  is  no  final  judgment  to  which  a  writ 
of  error  can  be  prosecuted,  and  this  court  has 
not  jurisdiction  of  the  case. 

U.  8.  V.  GiraiiU,  11  How.  22. 

2.  The  court  below  had  the  right  to  permit 
the  answer  to  the  merits  to  be  withdrawn  and 
abandoned,  and  a  plea  to  the  jurisdiction  filed, 
and  this  court  will  not  revise  the  discretion 
which  was  exercised. 

The  general  rule  requiring  a  plea  to  the  juris- 
diction to  precede  a  plea  to  the  merits,  or  other- 
wise waiving  the  former,  is,  of  course,  familiar. 

2  Sumn.  o85;  1  Phil.  393;  14  How.  509. 

But  the  question  is  whether,  if  the  party 
24  How. 


pleads  to  the  merits,  he  forever  forfeits  all  rig)it 
to  ask,  and  the  court  itself  lose  all  power  to  per- 
mit, upon  any  ground  whatever,  such  plea  to  be 
withdrawn,  and  an  issue  presented  to  the  juris- 
diction of  the  court.  If  courts  could  not,  in 
case  of  accident  or  necessity,  with  a  view  to 
roach  the  truth,  give  relief  or  indulgence  on 
making  the  other  party  indemnity  for  the  de- 
lay, our  rules  would  be  worse  than  any  princi- 
ples of  law  in  common  cases,  which  are  often 
relieved  against  in  equity,  and  sometimes  at 
law,  in  the  event  of  accident  and  mistake. 

See  Wallace  v.  Clark,  3  Wood.  &  M.  359,  a 
case  standing  on  very  analogous  ground. 

The  Constitution  of  the  United  States  pro- 
vides that  "the  judicial  po^-er  shall  extend  to 
all  cases  in  law  and  equity,  arising,"  etc.  By 
"cases  in  law"  was  meant  suits  in  which  legal 
rights  are  to  be  determined  in  contradistinction 
to  rights  cognizable  in  equity  or  admiralty. 

Parsons  v.  Bedford,  3  Pet  44;  Bennett  v. 
Butterurorth,  11  flow.  669. 

There  is  no  common  law  of  the  United  States 
regulating  principles  of  pleading  and  practi4«  at 
law;  or  upon  any  other  subject  {Wheaton  v. 
Peters,  8  Pet.  658) ;  nor  do  the  laws  of  a  state 
have  any  etfect  propria  vigors. 

9  Pet.  329;  2  Curt.  C.  C.  94. 

The  Supreme  Court  of  the  United  States  has 
the  power  to  prescribe  rules  of  pleading  and 
practice  in  suits  at  common  law  for  the  district 
and  circuit  courts  (act  August  23,  1842,  S  6;  o 
Stat.  517) ;  but  it  is  a  power  which  has  never 
been  exercised.  The  district  court  in  Texas 
has  also  the  power  to  regulate  its  prac- 
tice "as  shall  be  fit  and  necessary  for  the 
advancement  of  iustice,'*  etc  (act  March  2, 
1793,  §7,1  Stat.  335 ) ,  and  in  the  entire  want  of 
all  other  rules,  it  adopted  its  own  rules  of  plead- 
ing and  practice,  conforming  them  to  the  prac- 
tice of  the  state  courts  so  far  as  consistent  with 
the  laws  of  Congress  and  the  distinctive 
organization  of  a  court  of  law.  One  of  tlie  few 
provisions  of  act  of  Congress,  touching  the 
pleadings  in  the  courts  of  the  United  States,  is 
that  those  courts  may  at  any  time  permit  either 
of  the  parties  to  amend  any  defect  in  the  process 
or  pleadings,  upon  such  conditions  as  the  said 
courts  respectively  shall,  in  their  discretion  and 
by  their  rule  prescribe. 

Sec.  32,  judiciary  act,  1789,  1  Stat.  91. 

By  the  law  governing  the  state  practice,  "the 
pleadings  in  all  suits  may  be  amended  under  the 
direction  of  the  court,  upon  such  terms  as  it 
may  prescribe,  at  any  time  before  the  parties 
announce  themselves  ready  for  trial,  and  not 
thereafter."    O.  &  W.  Dig.  art.  434. 

These  express  provisions  of  law  intrust  the 
amplest  discretion  to  allow  amendments  of  "the 
pleadings,"  and  the  largest  measure  of  such  dis- 
cretion and  control  also  results  from  the 
organization  of  the  court.  The  exorcise  of  that 
discretion  cannot,  upon  well -settled  principles, 
\ye  revised  by  this  court.  In  Marine  Ins.  Co.  v. 
Hodgson,  O'Cranch,  206,  the  defendant  having 
filed  six  special  pleas,  was  refused  leave  to  tile 
two  others. 

The  allowance  or  disallowance  of  amendments 
is  not  matter  for  which  a  writ  of  error  lies. 

Chirac  v.  Rcininkei\  11  Wheat.  280;  and  see 
Waldcn  v.  Craig,  9  Wheat.  578;  Wright  v.  /foil- 
ingsu'orth,  1  Pet.  167;  U.  8.  v.  Bnford,  .3  Pet. 
31:  Clapp  v.  Balch,  3  Me.  219;  Morgan  v.  I'ifn\ 
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10  Johns.  163;  Northum  v.  Kellogg,  16  C!onii. 
674;  Tohey  ▼.  Claflin,  3  Sumn.  380;  Calloioay  v. 
Doh8on,  1  Brodc.  119. 

The  precise  question  of  permitting  a  plea  to 
the  Jurisdiction  after  general  answer  to  the 
merits,  was  decided  hy  Judge  Story  in  Dodge  ▼. 
Perkina,  4  Mason,  435. 

"In  this  case,  I  should  feel  it  my  duty  to  give 
the  defendant  a  right  to  withdraw  his  answer 
and  put  in  a  plea,  if  the  posture  hereafter 
should  render  that  course  desirable  to  me." 

P.  437 ;  and  see  1  Sumn.  579 ;  see,  also.  Riddle 
▼.  Stevens,  2  Serg.  &  R.  544. 

Almost  all  pleas  in  abatement  to  courts  of 
general  jurisdiction  are  merely  dilatory  and 
technical ;  and  therefore  have  been  regarded  with 
disfavor,  and  tried  by  the  most  stringent  rules. 
But  the  jurisdiction  of  the  Federal  courts  being 
limited  by  the  Constitution,  dependent  in  this 
class  of  cases  on  the  citizenship  of  the  parties 
In  the  different  states;  involving,  to  say  no 
more,  greatly  increased  expense  and  inconven- 
ience to  the  defendant — a  jurisdiction  created 
only  to  reserve  rights  to  citizens  of  other  states, 
more  important  than  the  admitted  injury  to 
defendants,  it  is  a  question  of  substance  of 
the  greatest  importance  to  the  individual  de- 
fendant,  and  of  delicacy  and  solicitude  to  the 
court. 

Cook,  482. 

There  can  be  no  fair  ground  on  whidi  the 
Federal  court  should  regard  pleas  to  their  Juris- 
diction, made  in  good  faith,  with  disfavor.  8 
Wood,  ft  M.  360. 

On  the  contrary,  they  should  guard  them- 
selves, in  a  substantial  and  effective  and  even 
jealous  manner,  against  fraudulent  attempts  to 
impose  upon  their  Jurisdiction;  and  to  retain, 
or,  more  properly,  to  imply  and  assume  juris- 
diction upon  harsh,  illiberal,  merely  technical 
grounds,  is  not  in  acoordanoe  with  the  Constitu- 
tion or  spirit  of  the  Federal  judiciary. 

3  Sann.  380;  2  Pet.  329;  60  U.  S.  (20  How.) 
626. 


Mr.  Jiutiee  Oaatpbell  delivered  the  opinion 
of  the  court : 

The  plaintiffs,  as  citizens  of  Kentucky,  com- 
menced a  suit  by  petition  against  the  defend- 
ants, as  citizens  of  Texas,  for  the  reooverr  of  a 
parcel  of  land  in  their  possession.  At  the  re- 
turn of  the  process  the  defendants  pleaded  to 
the  petition  the  general  issue,  and  the  statute  of 
limitations,  in  bar  of  the  suit. 

Ai  the  next  succeeding  term  th^  moved  the 
oourt,  upon  an  affidavit  charging  that  the  alle- 
gation in  the  petition,  "that  the  plaintiffs  were 
citizens  of  Kentudcy,  was  untrue,  and  fraudu- 
lently made  to  induce  the  court  to  take  cogni- 
zance of  the  cause,"  and  that  they  were  citizens 
of  Texas,  for  leave  to  withdraw  their  pleas,  and 
to  plead  this  matter  in  abatement  of  the  suit. 
This  motion  was  allowed,  and  pleas  in  abate- 
ment were  filed.  One  of  these  avers  that  the 
allegation  of  citizenship  in  said  plaintiffs'  peti- 
tion is  not  true;  that  said  plaintiffs  are  not 
citizens  of  Kentud^y,  but  are  respectively  citi- 
sens  of  Texas;  wherefore  he  prays  the  dismissal 
of  the  cause  for  want  of  jurisdiction.  The 
plaintiffs,  thereupon,  moved  tne  oourt  for  judg- 
ment for  the  want  of  a  plea.  This  motion  was 
not  allowed,  and  thereupon  the  plaintiffs  re- 
fused to  reply  to  the  pleas  in  abatement,  and  the 
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court  then  proceeded  to  impanel  a  Jury,  and 
directed  them  to  ascertain  whether,  from  the 
proof  before  them,  the  plaintiffs,  or  either  of 
them,  were  citizens  of  the  states  of  Kentucky  or 
Texas  at  the  date  of  the  writ.  The  itiry  re- 
turned as  their  verdict,  that  the  domidl  or  resi- 
dence of  the  plaintiffs  never  had  heea  dumped 
from  the  state  of  Texas,  and  that  their  domidl 
or  residence  wks  in  the  state  of  Texas  at  the 
commencement  of  this  suit.  The  court  dis- 
missed their  petition. 

*The  plaintiffs  object  to  the  authority  [*158 
of  the  district  court  to  permit  the  wi&drawal 
of  pleas  in  bar,  for  the  purpose  of  pl^uling  to 
the  jurisdiction;  that  a  plea  in  bar  admits  the 
jurisdiction  of  the  court,  and  the  capacity  of  the 
plaintiffs  to  sue,  and  that  they  cannot  be  de- 
prived of  the  benefit  of  that  admission.  The 
equitable  jurisdiction  of  the  oourts  of  the 
United  States  as  courts  of  law  is  chiefly  exer- 
cised in  the  amendment  of  pleadings  and  pro- 
ceedings in  the  oourt,  and  in  the  supervision  of 
all  the  various  steps  in  a  cause,  so  that  the  roles 
and  practice  of  the  court  shall  be  so  adminis- 
terea  and  enforced  as  to  prevent  hardship  and 
injustice,  and  that  the  merits  of  the  cause  may 
be  fairly*  tried.  Such  a  Jurisdiction  is  essential 
to  and  IS  inherent  in  the  organization  of  courts 
of  justice.  Bwtholomeu)  ▼.  Oarier,  3  IL  A  G. 
125. 

But  this  jurisdiction  has  been  conferred  upon 
the  courts  of  the  United  States  in  a  plenary 
form  by  acts  of  Congress.  1  Stat,  at  L.  p.  83,  f 
17;  p.  335,  9  7;  j;.  91,  S  32. 

It  has  been  umforraly  held  in  this  oourt  that 
a  circuit  court  could  not  be  controlled  in  the 
exercise  of  the  discretion  thus  conceded  to  it 
Spencer  v.  Lwpeley,  20  How.  264.  In  the  pres- 
ent instance  the  Jurisdiction  was  properly  exer- 
cised. An  attempt  was  made,  according  to  the 
affidavit  on  which  the  motion  was  founded,  to 
confer  upon  the  district  court,  by  a  false  and 
fraudulent  averment,  a  jurisdiction  to  iHiiA  it 
was  not  entitled  under  the  Constitution.  U 
true,  this  was  a  gross  contempt  of  the  oourt,  for 
whidi  all  persons  connected  with  it  might  have 
been  subject  to  its  penal  Jurisdictioii. 

The  plaintiffs  contend  tiiat  the  plea  is  a  mil* 
lity,  and  that  they  were  entitled  u>  sign  judg- 
ment. It  is  not  a  precise,  distinct,  or  a  formal 
plea,  but  it  denies  the  truth  of  the  averment  of 
the  citizenship  of  the  plaintiffs,  as  they  lud  af- 
firmed it  to  be  in  the  petition.  We  may  say  ai 
Lord  Denman  said,  in  Homer  v.  Keppet,  10  Ad. 
d&  £.  17 :  "Where  a  plea  is  clearly  frivolous  oa 
the  face  of  it,  that  is  a  good  ^ound  for  setting 
it  aside;  but  the  plea  here  is  not  quite  bal 
enough  to  warrant  that  remedy." 

Jwigment  affirmed. 


HENRY  AMEY,  Pl/f .  in  Err^ 

V, 

THE  MAYOR,  ALDERMEN,  AND  CITIZENS 
OF  ALLEGHENY  CITY. 

(See  S.  C  24  How.  8M-^7e.) 

Certificates  of  indehtedneaa,  or  bonds,  of  dtf  iM^ 
null  and  void  beoauae  in  ewceea  of  dmrUr 
limit  of  indehtedneea — irreguUuxtiea  in  it 
sue  of  municipal  aeouritiea,  no  defense  agsM 
bona  fide  holdera. 

Csrciflcates  of  loan,  with  certiflcates  for  iatercit 
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■Itacbed,  \n  Mlled  bonds,   with   GoopoDt  for  tn-  usual  *nd  neoegMiT  acta  to  provide  moner  to 

with  or  without  a  p  bond  fs  only  kn  erldence  of  debt  under  Kni,  and 

ackDowledcmcDls  fo  ia  th«  Qsoal  mode  of  nrinir  evidence  of  kdebt  by 

.  MtVf«^KE.Rl  1  corporation. 

Rwa  compSrw  be  See  Oorr  v.  ie  FeOTW,  27  Pa.  414;  MeUiuteri 

of  the  cttj  bj  the  v.  Reed*,  1  Grant,  Caa.  36;  namilton  v.  PilU- 

;,".'»s:  s"is  K'  «?'i,"'k  WJ;?«-  ■'°"-  "'■  "■  "f-  "'■ 

and  aold  tham.  and  278;  March  12,  1860. 

auch  contcmporaneo  All^heny  city  haa  aolemnlj  aaserted  in  the 

M*^!^  ^^mt^  ''*"'*'•  ^'"^  t*"*?  ""^  issued  in  pursuance  of  an 

had  been  carried  on  <"^*  o'  ^^  l^lature,    passed    A^iril    6,    1846. 

b«n>.  The  rules  of  law  and  equity  require   that   ette 

,ISS  ?rJK'-i!  °ii5f,!IS*El'.'?„!:»r^-^t'7^?  »t"Ji  l>*  hel^  t«  t^e  interpretation  placed  upon 

stated  lo  Che  case,  conferred  authority  on  the  cor-  ...        .  <     «.        ,-       m.     <  ..       ^  nj       <..      '^   « 

poratlon  of  the  dw  of  Allegheny  to  Issue  certlfl-  this  act  by  herself.      The  Ut  and  Zd  sections  of 

rales  of  loan,  otherwise  bonds  with  coupons,  as  the  act  are  to  be  construed  tosether.     The  flrst 

piiQj.  IS  no  amrmative  delegation  of  poirer  in  this  see- 

T^e  bond*  or  ecHIAcstes  i.t  loan  which  were  Is-  tion,  unless  the  Zd  section  contains   this   dele- 

ff'^i5''V/^*™l£2!'.'?il»™:„'^„°^*i"'»3""'iI°i  Ration  ot    power,    the    1st    section    is    utterly 

the  cltj  bad  reached  a  limit  meQlioned  Id  Its  char.-  "        ,     .     "       ..'„  _..«     .     n     i  ^    ■_      v^ 

ter  prior  to  tbe  sseond  sabscrlpllon,  not  became  meaningless,       "Certificates"  alone  and    bonds 

the  ordinance  of  file  citj  directing  the  lasue  for  the  have  the  same  sifrnifieation.    The  evident   pur- 

EHSSEJ  i*<,l^^  JSi^^JH'^'"'^'^  ''"'  ""'  ''"^  P°'^  of  this  act  was  to  enable  the  city  of  Alle- 

^*^^  toe,  are  tothe  jrnds  of  bona  fids  trana-  ^lieny  to  contribute  by  the  use  of  her  credit  to 

fereea.  It  woald  be  Inequitable.  If  the  cltr  could  re-  the  making  of  this  rood,  and  the  only  way  in 

pudlale  them  at  ■l'-  •=''  "°'e  ,'JI«5^U;:,  "  "^'  which  this  purpose  oould  bo   effected    was,  by 
were  allowed  to  be  done  upoo  the  around  of  an,  .,.       %.   ^  t.  '^      %  *  ■  _fi      i*.  %. 

fault  In  tbe  corporation  In  their  Issue.  enabling  her  to  make  a  form  of  security   that 

They  are  not  null  and  Told  for  any  Irrecularlty  was  usuaJ  for  corporations  to  eive  in  mnlHng 

connected  with  that  inne,  by  the  city  of  Allegheny,  the  aubscriptJona,  and  which  would  pass  in  the 


a  certifieftte  of  diTtelon  in 


United 


I  I      L^  GmUy  and  Caroline,  9  Wheat  388. 

opiniM  between       ^,  legislature  of  Pennsylvania   by   a  aub. 
"        n-  .J!!f       f    sequent  act,  May  8,  ISM,  recognlted   the   aub- 


the  Judgea   of   the   Orouit    Coi'rtj''    «"    ,pque„t7ct,  May  8,  ISM,  r^iiMd 
ted   StAtea  tat  the  Western    District    of    .^jntion  ■■  a  rlrit 


iption  as  a  debt 


Permsylvanla^  See  D.  S.  t.  Frtemiu^  3  Hewr.  558. 

The  history  of  tJie  ease  and  a  statement  of  The  remarks  made  In  regard  to  the  above  act 

tbe  facte  appear  .n  the  opinion  of  the  ooart  ^     ,     ^y^^  ^  t^e  act  of  1852,  under  which  the 

Hz-  f  ■ir^"'  '".  '"i;  Pl"!""*^  =             .       ,^  -X^A  issue  of  bonds  was  made. 

The  IcRislatare  Itself  had  power,   under   Uie  ^h^^  „g  t^  irr«tu!ariUe*  named   l^   the 

Constitution    of    Penn^'vanla,    to    grant    the  counsel  for  the  defenfints, 

»wer  to  issue  these  bonds  to  the  city  rf  Alle-  i_  xhe  debt  of  the  city    of    Allegheny    had 

^^^■n.i„;j.          B.-..  I       ..    T   .       T        i>  reached  the  limit  of  »500,000  prior  to  the  second 

See  Oebricifc«  v.  PiU»hurg\,  7  Am.  I*w  Reg.  BubecriDiion 

786;  BharpU^tv.  Mayor  of  PWfadelpAio  El  Pa.  g.  That  if  otherwise  valid,  the  ordinanee  ao- 

U7;  Co«mon«eaitA  V.  Oommj*..   of  Alleghms  (horizing  the  second  subscription  became  null 

Httltargh  L.,.  Jour.  No.  M.  p.,;.,  OT.  Slo  5^.  '                                 ^ 

^tbonlj.  on  th.  oorpo,.Uoi.   ot    All«h..;  to  ,  „,,  ,„^„.||j,t,  ,j,  ,^„j  ,„Wlpllon 

The  act  o(  oth  of  April,  1849,  in  its  second  .           _.i_  7.  .1.       j     *  i-„.i  i-  _    ■    u  1  . 

section,  authorizes  theWies  of  Pittsburgh  and  !i^T"^J?  ^^'."^  ***  ""'^''?^'  '."but  a 

AIlcRheny  to  subscribe    to    the    capit*!*^  etoek  "nod"  cf  assert^mg  that  a  subsequent  legisUture 

$200^000.  or  in  other  words  to  promise  in  writ-  cannot  repeal  tie  art  of  a  former  one 

ing  to  pay  »800,0O0  at  a  future  day  for  so  much  ^he  second  objection  can  avail  the  defendant 

•tock.     ■"««  power  to  subscribe  is  a  power  to  no'"'"!-              ...         ,       .            ,   . 

contract  a  deVt       Such  is  the  literal  meaning  ^-  Sh«  cannot  take    advantage   of   her    own 

of  the  term.     It  Is  a  Urm  different  in  its  signif-  '^"K-        „       ,..,.,,,,,, 

ication  from  to  purchase  or  to  buy.      Such  also  2.  She  alleged  in  the  bonds  that   they    were 

is  the  legal  signification  of  the  term.  issued  in  pursuance  of  the  resolution    of    IWh 

aonmrntDMlth  v.  M'WiUiamt,  11  Pa.  62.  June,  1852.      Of  course  it  was  tliereby  implied 

The  power  to  subscribe  carries    with    it  the  that  it  was  a  valid  resolution, 

power  to  contract  a  debt,  and  to  perform  the  3-  1*"  charter  was  merely  directory  on  thia 

L- point. 

NoTC—VarUiKcHoi*   of    DiUUd   BtaUt    SopreaM  See  7  Casey    517. 

Court  to  declare  ttate  low  eold,  at  la  DoafHet  wltft  .    rn..  1 .j. 1 ■  1 .1.     _  ^         _j 

atoU    o™*(««t(on;    (0    rtvUt!   dMrrsM    of    tot*  *■  ^be  bonds  were  signed  by  the  mayor  and 

oDift*  at  to  conttruolUm  of  tiali  latei;  patetr  of  treasurer,  and  the  seal  was  properly  attached, 

itfafe  ciHtrt4   to    cottMtfue   their  own   wtatuttt — see  Th^v  were  nrnEurlv  HpTivprpff  tn  fhp    vnllrAHrl 

note  to  Jackson  v.  Lampblre.  7  L,  ed.  C.  8.  679.  ^"*'  were  properly  oeiiverea  to  tne   '"Iroaa 

It  It  tar  atato  oo«r(»  m  ootuimt  ««*r  own  atof.  CMnpony,  and  having  befai  acknowledged  by  the 

hIc*.     Buprane  OohiI   will   not  rmrtew   (heir  deH-  city  corporation  for  8  to   10  years,  she    cannot 

.■S?.'f.=S'.;n,'SS'M,'"B°2ir',."£3l.ir  "";  "^'J' "/'.""■  '"■" ""  °'  '•'  °'°"" 

ham,  IS  L.WL  D.  B.  1611.  neglected  hia  duty. 

24  How.  •!• 
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SOPBEME  COUBT  OF  THE  UNITED  STATES. 


Mr,  A.  W.  Ifoomisy  for  the  defendants: 

The  certificate  of  division  of  opinion  in  the 
present  case  limits  and  restricts  discussion  and 
decision  to  the  propositions  therein  enumerated. 

See  8  How.  611;  7  How.  694;  5  How.  208;  9 
Pet.  267;  12  Pet.  239;  6  How.  41. 

These  propositions  are : 

First:  Whether  the  several  acts  of  assembly 
mentioned  in  the  case  stated,  conferred  any 
authority  on  the  corporation  of  the  city  of  Alle- 
gheny to  give  bonds  with  coupons,  as  stated  in 
the  cause. 

Second.  Whether  such  coupons  are  null  and 
void  by  reason  of  such  want  of  authority. 

Third.  Whether  tliey  are  null  and  void  for 
any  other  irregularity  connected  with  their 
issue. 

These  propositions  embrace  the  whole  case 
open  for  discussion  here. 

The  act  giving  the  corporation  authority  to 
subscribe  to  the  stock  of  the  railroad  company, 
did  not  empower  the  corporation  to  issue  bonds. 

Wilcock,  Corp.  36;  Kirk  v.  T^owill,  1  T.  R. 
124;  Ang.  k  Ames,  Ck>rp.  §§  336,  343;  Beaiy  v. 
Knowler,  4  Pet.  168;  People  v.  Uiica  Ins.  Co, 
15  Johns.  383;  2  Ck>w.  664,  675,  678;  3  Wend. 
485,  574;  6  Pick.  32;  2  Cranch,  127;  4  Wheat. 
636. 

The  fact  that  the  debt  of  the  city  of  Alle- 
gheny had  reached  the  limit  of  $500,000  prior  to 
the  second  subscription,  rendered  the  subscrip- 
tion void. 

If  otherwise  valid,  the  ordinance  authorizing 
the  issuance  of  the  bonds  for  the  second  sub- 
scription became  null  and  void,  by  reason  of 
not  being  recorded  within  30  days. 

See  act  of  May  8,  1850,  f  4;  §  8  of  charter  of 
the  city. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  case  has  been  sent  to  this  court-  on  a  cer- 
tificate of  division  of  opinion  between  the 
judges  of  the  circuit  court  for  the  western  dis- 
trict of  Pennsylvania. 

The  plaintiff  has  sued  the  mayor  and  alder- 
men and  citizens  of  Allegheny  city,  in  actions  of 
debt,  upon  several  coupons  of  bonds  which  were 
issued  oy  that  corporation,  and  made  payable 
to  the  Ohio  ft  Pennsylvania  Railroad  Company, 
in  payment  for  two  subscriptions,  of  $200,000 
each,  to  the  stock  of  the  latter. 

It  was  agreed  by  the  parties  upon  the  trial 
of  the  cause,  to  submit  it  for  the  opinion  of  the 
court  upon  a  statement,  in  the  nature  of  a  spe- 
cial verdict,  and  that  verdicts  upon  the  coupons 
should  be  entered  accordingly. 

The  judges,  however,  in  their  consideration 
of  the  case,  differed  in  opinion  on  the  following 
points:  "Whether  the  several  acts  of  assem* 
bly  recited  in  the  case  stated  conferred  any 
368*]  •authority  on  the  corporation  of  the 
city  of  Allegheny  to  issue  bonds  with  coupons, 
as  had  been  done,  or  whether  the  same  arc  al- 
together null  and  void,  by  reason  of  such  want 
of  authority,  or  for  any  other  irregularity  con- 
nected with  their  issue." 

It  is  admitted  that  the  bonds  were  issued  and 
delivered  in  payment  for  subscriptions  of  stock 
to  tho  Ohio  k  Pennsylvania  Railroad  Company ; 
that  they  were  made  payable  to  that  company 
or  its  order;  that  the  company  had  negotiated 
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them  to  raise  funds  to  construct  the  road,  and 
that  the  road  had  been  completed  in  conformity 
with  the  conditions  of  the  subscriptions  of  the 
defendants. 

The  parties  agree  that  the  subscriptions  had 
been  made  by  the  a;uthority  of  acts  of  the  leg- 
islature of  the  state  of  Pennsylvania,  in  eon- 
formity  with  the  charter  of  the  railroad  com- 
pany, and  were  intended  to  be  in  pursuance  of 
resolutions  and  ordinances  of  the  select  and 
common  councils  of  the  city  of  Allegheny. 

The  mayor  was  first  instructs  to  subscribe 
for  four  thousand  shares  of  the  capital  stock  of 
the  Ohio  &  Pennsylvania  Railroad  Company. 
to  be  paid  for  in  bonds,  with  coupons  attached 
for  interest,  payable  semi-annually,  the  bonds 
having  twenty-five  years  to  run.  The  railroad 
agreed  to  pay  the  interest  upon  the  bonds  until 
the  completion  of  the  road,  or  so  much  of  it  as 
may  be  adequate  to  pay  the  interest,  and  that 
the  proceeds  of  the  bonds  were  to  be  applied  to 
the  construction  of  the  road  from  the  cit^  ci 
Allegheny  to  the  mouth  of  the  Big  Beaver  nver, 
about  twenty-five  miles.  And  to  secure  th# 
city  and  the  bondholders,  it  was  stipulated,  in 
addition  to  the  legal  obligations  inoiured  in 
making  the  subscription,  that  the  stock,  with 
the  interest,  earnings  and  dividends  of  the  road, 
should  be  pledged  to  pay  the  interest,  and  final- 
ly to  redeem  the  bonds.  Accordingly  two  hun- 
dred bonds  of  $1,000  were  prepared,  and  were 
delivered  to  the  railroad  company,  on  the  1st  of 
January,  1850,  and  the  city  at  the  same  time  re- 
ceived a  certificate  of  four  thousand  shares. 
The  coupons  now  sued  upon  were  a  part  of  those 
which  were  attached  to  those  bonds. 

*Tlie  second  subscription  was  made  in  [*369 
virtue  of  another  act  of  the  assembly  of  Penn^l- 
vajiia,  and  in  compliance  with  a  resolution  of 
the  city,  dated  June  19th,  1852.  That  act 
authorized  the  city  to  increase  its  subscription 
to  the  capital  stock  of  the  railroad  company,  to 
any  amount  not  exceeding  its  first  subscription, 
upon  the  laws  and  conditions  which  had  been 
prescribed  for  the  first;  but  it  restrained  the 
city  from  making  an  issue  of  bonds  of  a  less  de- 
nomination than  $100.  The  act  also  exempts 
the  stock  from  the  payment  of  any  tax  in  conse- 
quence of  the  payment  of  any  interest  to  stock- 
holders, until  the  net  earnings  of  the  company 
shall  realize  six  per  cent  per  annum  on  the 
capital  stock.  The  cit^  authorities  passed  an 
ordinance  for  this  additional  subscription,  bni 
it  was  not  published  in  compliance  with  the 
charter  of  the  city,  nor  was  it  recorded  in  the 
manner  which  it  is  said  the  charter  requires  the 
city  ordinances  to  be.  For  those  neglects,  it  is 
said  the  ordinance  was  null  and  void,  and  that 
the  city  had  not  the  power  to  make  the  second 
subscription  under  the  act  of  the  legislatare. 
But  the  city  bonds  were  issued,  and  the  sub- 
scription was  made.  It  is  also  objected  that  the 
ordinance  was  indorsed  upon  the  bonds,  wiih- 
out  any  proviso  requiring  the  railroad  company 
to  pay  the  interest  upon  them  according  to  its 
stipulation.  But  it  is  admitted  that  the  read 
was  built  first  from  the  city  to  the  Big  Beaver 
river,  and  afterwards  completed  to  its  termina- 
tion on  the  western  border  of  Ohio,  and  thenee 
to  Chicago. 

The  city  continues  to  hold  its  stodc  in  the 
railroad  company.    It    has    received  five  din- 
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dends  from  the  company — one  of  $14,000,  an- 
other of  $16,000,  another  of  $12,000 — which 
were  retained  by  the  company  by  the  consent 
of  the  city,  and  had  been  appropriated  to  the 
paymoit  of  the  coupons  for  interest;  and  that 
$4^000  of  those  dividends  had  been  paid  in  cash, 
and  others  in  stock.  Prior  to  the  city's  second 
subscription,  it  appears  that  the  debt  of  the 
city  had  become  $500,000,  the  limit  prescribed 
by  an  act  of  the  legislature.  That  act  is  "that 
it  should  not  be  lawful  for  the  councils  of  the 
city,  either  directly  or  indirectly,  by  bonds  or 
certificates  of  loan  of  indebtedness,  or  by  virtue 
of  any  contract,  or  by  any  means  or  device  what- 
370*]  soever,  'to  increase  its  indebtedness  to 
a  sum  which,  added  to  the  existing  debt,  shall 
exceed  $500,000,  exdusive  of  the  subscription  of 
$200,000  to  the  Ohio  &  Pennsylvania  Railroad 
Company. 

It  is  admitted,  also,  that  the  stock  of  the  city 
in  the  railroad  company  had  been  voted  at  all 
elections  of  it  by  order  of  the  city,  except  in  a 
single  instance,  when  the  city  refused  to  vote. 
The  city  was  incorporated  on  the  11th  of  April, 
1840,  with  all  the  powers  and  authorities  then 
vested  by  law  in  the  select  and  common  councils 
of  the  city  of  Philadelphia. 

We  have  given  the  agreed  case  of  the  parties, 
in  every  particular,  in  any  way  bearing  upon 
the  points  about  which  the  judges  in  the  court 
below  were  divided  in  opinion,  and  will  now  con- 
sider them. 

The  subscriptions  of  the  defendants  were 
made  under  the  acts  of  the  5th  April,  1849,  and 
that  of  the  14th  April,  1859.  The  first  permit- 
ted-a  subscripticm  of  $200,000  to  be  paid  for  by 
"o^ificates  of  loan."  Tlie  second  permitted  the 
increase  of  it,  to  an  amount  not  exceeding  the 
first,  without,  however,  having  altered  the  man- 
ner in  which  the  corporate  credit  of  the  city 
was  to  be  used  for  the  payment  of  the  second 
Bobsci'iption.  We  infer  from  the  words  of  the 
act,  and  do  not  see  how  it  can  be  otherwise,  that 
it  was  to  be  paid  for  by  the  same  certificates  of 
indebtedness  which  the  legislature  had  directed 
to  be  issued  and  used  for  the  payment  of  the 
first  subscription.  The  act  is  "that  the  city  of 
Allegheny  is  hereby  authorized  to  increase  its 
subscripUon  to  the  capital  stock  of  the  said 
Ohio  A  Pennsylvania  Railroad  Company  to  any 
amount  not  exceeding  the  subscription  hereto- 
fore made  by  the  said  city,  upon  the  terms  and 
conditions  prescribed  in  regard  to  said  previous 
subscription;  provided  no  bond  for  the  payment 
of  the  subscription  shall  be  issued  of  a  less  de- 
nomination than  one  hundred  dollars."  This 
proviso  is  merely  an  inhibition  upon  the  city  to 
use  for  the  payment  of  the  subscription  any  cer- 
tificate of  indebtedness  less  than  $100;  and  the 
words  "no  bond  for  the  payment  of  the  sub- 
scription shall  be  issued,"  when  considered  in 
connection  ^rith  the  act  of  authorizing  the  sec- 
ond subscription,  that  it  should  be  made  "upon 
371*]  the  same  terms  and  conditions  *of  the 
first,"  cannot  be  interpreted  into  a  permission 
or  direction  of  the  legislature,  that  the  city 
might  use  in  payment  for  the  stock  any  other 
legal  or  commercial  instrument  than  "certifi- 
cates of  loan."  Such  certificates  are  well  and 
distinctly  known  and  recognized  in  the  usages 
and  business  of  lending  and  borrowing  money, 
in  the  transactions  of  commerce,  also,  and  for 
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raising  money  upon  the  contract  in  them  for  in- 
dustrial enterprises  and  internal  improvements. 
They  were  formerly  more  generallv  Known  than 
otherwise  as  "certificates  of  loan,"  witti  eertafi- 
Gates  for  interest  attached,  payable  to  the  bearer 
at  particular  times  within  tne  year,  at  some  par* 
ticular  place,  being  a  part  of  the  contract,  from 
which  tney  must  be  cut  off  to  be  presented  for 
payment.  But  now,  in  their  use,  they  are  called 
bonds,  with  coupons  for  interest---a  coupon 
bond — coupon  being  the  interest  payable  sep- 
arable from  the  certificate  of  loan,  for  the  pur- 
pose of  receiving  it.  But  neither  the  instrument 
nor  coupon  has  any  of  the  legal  characteristics 
of  a  bond,  either  with  or  without  a  penalty, 
though  both  are  written  acknowledgments  for 
the  payment  of  a  debt. 

Such  certificates  of  loan  have  been  resorted 
to  for  many  years  in  the  United  States  to  raise 
money  for  internal  improvements.  They  were 
as  well  known  and  used  in  Pennsylvania  as 
elsewhere,  and  were  permitted  to  be  issued  in 
that  state,  by  just  such  enactments  as  those 
which  authorized  the  city  of  Allegheny  to  sub- 
scribe to  the  capital  stock  of  the  Ohio  ft  Penn- 
sylvania Railroad  Company.  Such  an  issue  was 
applicable  to  the  subject-matter  of  legislation. 
The  city  solicited  the  state  to  be  allowed  to 
make  the  subscriptions.  It  was  the  policy  of 
the  state  to  grant  the  application.  The  sub- 
scriptions were  made  under  the  act  of  the  5th 
April,  1849,  and  that  of  the  14th  April,  1859. 
The  first  permits  a  subscription  of  $200,000 
which  was  to  be  paid  for  by  certificates  of  loan. 
The  act  of  the  14th  April,  1859,  allowed  the  in- 
crease of  the  subscription  to  an  amount  not  ex- 
ceeding the  first,  upon  the  same  terms  and  con- 
ditions. It  was  the  understanding  of  the  legis- 
lature, of  the  city,  and  of  the  railroad  company, 
that  the  subscriptions  were  to  be  paid  for  by 
the  corporate  credit  of  the  city  by  the  issue  of 
•'certificates  of  loan."  That  appears  *from  [*37E 
the  act  of  1849,  authorizing  it,  before  the  sub- 
scription was,  in  fact,  made.  That  act  provides, 
in  anticipation  of  its  being  done,  that  the  certifi- 
cates of  loan  which  shall  hereafter  be  issued  by 
the  city  of  Allegheny  in  payment  of  any  sub- 
scription to  the  Ohio  k  Pennsylvania  Railroad 
Company  were  to  be  exempt  from  all  taxation, 
except  for  state  purposes.  The  railroad  com- 
pany took  from  the  city  certificates  of  loan  in 
paynient  of  the  subscriptions  sold  them  as  such, 
and  with  the  money  built  the  road.  Such  a  con- 
currence of  contemporaneous  action  by  all  the 
parties  interested  in  the  subject-matter  of  legis- 
lation, proves  that  it  was  the  intention  of  the 
legislature  that  the  authority  nven  to  the  city 
to  make  the  subscriptions  to  the  railroad  com- 
pany, had  been  carried  out  just  as  it  was  meant 
to  have  been. 

We  answer,  therefore,  that  the  several  acts  of 
assembly  stated  in  the  agreed  case  did  confer 
authority  on  the  corporation  of  the  city  of  Alle- 
gheny to  issue  certificates  of  loan,  otherwise 
bonds  with  coupons,  as  was  done,  to  pay  for  its 
first  and  second  subscriptions  to  the  capital 
stock  of  the  Ohio  ft  Pennsylvania  Railroad  Com- 
pany. 

We  will  now  inquire  whether  the  bonds  or 
certificates  of  loan  which  were  issued  are  null 
and  void  "for  any  irregularity  connected  with 

their  issue.*' 

617 


Uu4-376 


Supreme  Coubt  of  tuk  Umixkd  SrAixa. 


Deo.  Ttau, 


It  is  said  there  were  two  irregularities  which 
made  them  so.  The  first  is,  that  the  debt  of  the 
city  had  reached  its  limit  of  $500,000  prior  to 
the  second  subscription.  The  second  is,  that  the 
city  ordinance,  authorizing  the  issue  for  the  pay- 
ment of  the  subscriptions,  was  null  and  void, 
from  not  having  been  published  in  conformity 
with  the  charter  of  the  city. 

The  first  objection  depends  upon  the  proper 
construction  of  the  act  of  8th  May,  1S50,  9  4, 
in  connection  with  the  act  of  the  14th  April, 
1862,  which  authorized  the  second  subscripuon. 
The  first  declares  that  the  indebtedness  of  the 
city  should  not  be  made  to  exceed  $500,000,  ex- 
clusive of  the  subscripticm  of  $200,000  to  the 
railroad  company;  and  it  is  urged,  that  the 
act  of  14th  April,  1852,  though  it  authorizes  the 
city  to  make  a  second  subscription  of  $200,000 
373*]  does  not  permit  *the  city  to  increase  its 
debt  to  a  larger  sum  than  $700,000,  to  which  it 
was  limited  b^  the  first  act  of  1850.  The  ob- 
jection has  arisen  from  a  misconception  of  the 
4th  section  of  the  act  of  1850.  It  provides  that 
it  shall  not  be  lawful  for  the  councils  of  the  city 
of  Allegheny,  either  directly  or  indirectly,  or  by 
bonds,  certificates,  or  loans,  or  of  indebtedness, 
or  by  virtue  of  any  contract,  or  by  any  other 
means  or  device  whatsoever,  to  increase  the  in- 
debtedness of  the  said  city,  in  a  sum  which, 
added  to  the  existing  debt,  shall,  taken  together, 
exceed  $500,000.  exclusive  of  the  subscription 
of  $200,000  to  the  Pennsylvania  Railroad  Com- 
pany; meaning,  obviously,  that  no  increase  of 
debt  should  be  made  by  the  councils  bevond 
the  sum  of  $500,000,  but  not  intending  that  the 
legislature  might  not  authorize  an  increase  of 
it  beyond  that  amount,  as  it  had  previously  done 
by  authorizing  the  first  subscription  to  the  rail- 
road company.  The  same  political  power  which 
allowed  the  first  subscription  could,  at  a  suc- 
ceeding session  of  the  legislature,  give  authority 
to  the  city  to  make  a  second.  Such  authority 
was  given  by  the  act  of  the  14th  April,  1852. 
The  dty  councils  could  not,  under  its  charter, 
have  made  either  the  first  or  second  subscription 
without  authority  from  the  legislature,  but  by 
its  charter  it  could  contract  debts  for  the  pur- 
poses of  its  incorporation  to  a  larger  amount 
than  $500,000.  When,  then,  the  legislature  was 
called  upon  to  authorize  the  city  to  make  the 
first  subscription,  increasing  its  indebtedness 
$200,000  beyond  what  the  city  might  have  owed 
then  for  other  purposes,  it  was  thought  prudent, 
as  well  for  the  protection  of  the  citizens  of 
Allegheny  as  for  those  who  might  purchase 
these  certificates  of  stock  with  coupons,  to  de- 
clare that  the  councils  of  the  city  should  not 
thereafter,  by  virtue  of  their  charter  authority 
to  contract  debts,  by  any  device  whatever,  in- 
crease its  amount  to  more  than  $500,000.  And 
ns  it  has  turned  out»  judging  from  the  attitude 
of  the  mayor,  aldermen,  and  citizens  of  Alle- 
gheny in  this  suit,  it  must  be  admitted  to  have 
been  npon  the  part  of  the  legislature  of  Penn- 
sylvania a  very  commendable  precautionary  act 
of  leflislation. 

374^]  *Havinff  thus  disposed  of  the  first  irrep;- 
^lari^  imputed  to  the  councils  of  Allegheny,  in 
^making  their  issue  for  the  payment  of  the 
«eooiid  subscription,  we  proceed  to  the  second. 
I  tt  Is  that  the  ordinance  of  the  dty  directing 
J&m  iMue  for  the  payment  of  the  second  sub- 
Uerintiaft  had  not  oeen  recorded  within  thirty 
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days.    It  is  admitted  in  the  stated  case  that  it 
had  not  been. 

By  the  8th  section  of  the  diarter  of  the  city 
of  Allegheny,  it  is  provided,  that  in  order  that 
a  knowledge  of  the  laws,  ordinances,  reguUttions, 
and  constitutions  of  the  city,  authorized  by  the 
7th  section  of  the  charter,  may  at  all  times  be 
had  and  obtained,  and  the  publicationa  thereof 
at  all  times  be  known  and  ascertained,  such  and 
so  many  of  them  as  shall  not  be  published  in 
one  or  more  of  the  public  newspapeors  published 
in  the  city,  or  in  such  other  way  as  the  select 
and  common  councils  may  direct,  within  fifteen 
Inys  after  these  lawi  severally  passed,  etc.,  etc, 
and  also  recorded  in  the  office  tor  the  recording 
of  deeds,  etc,  etc,  etc,  within  thirtir  days  after 
these  laws  passed,  etc,  etc,  shall  be  null  and 
void. 

Now,  it  does  not  require  a  very  careful  ex- 
amination of  the  section  to  determine  that  it 
can  have  no  bearing  upon  the  ordinance  direct- 
ing the  issue   for    the   payment  of  the  second 
subscription  of  the  dty  to  the  Ohio  &  Pennsyl- 
vania Railroad  Company,  for,  in  terms,  it  is 
only  applicable  to  ordinances,  etc.,  authorized 
by  the  7th  section  of  the  charter,  and  that  did 
not  permit  such  a  subscription  to  be  made,  and 
paid  for  by  the   city    stock,   as  the  ordinance 
for  that  purpose  was  intended.    It  could  only 
be  made  by  the  authority  of  the  legislature.    la 
other  words,  the  legislature  enlarges  the  pow- 
ers of  the  coundls  of  Allegheny,  to  do  what  it 
could  not  do  by  charter.     Besides,  if  the  sec- 
tion was  not  limited  to  such  ordinances,  etc, 
etc,  as  are  authorized  by  the  7th  section  of  the 
charter,  and  those  words  were  not  in  it,  it  could 
have  no  application  to  an  ordinance  of  the  dty 
passed  for  a  epedal  purpose  to  carry  out  an 
act  of  the  l^slature    outside    of  the  charter 
as  was  the  case  here.    We  have  determined  that 
the  acts  of  the  legislature  have  been  carried  out 
by  the  dty  in  the  way  they  should  have  been 
done.    Neither  the  ordinance,  nor  the  stock  is- 
sued by  *the  dty,  are  defident  in  any  [*375 
substantial  particular.    The    latter   has  every 
formali^  of  the  corporation  to  give  them  cur- 
rency.   They  were  drculated  for  ten  years,  and 
were  constantly  acknowledged  bv  the  dij,  as 
its  bonds,  for  the  purposes  for  which  they  were 
issued.    They  are  now  in  the  hands  of  bona  fide 
transferees,  to  whom  they  must  be  paid  aeeord- 
ing  to  their  terms.   It  would  be  inequitable,  if 
the  city  could  repudiate  them  at  all,  and  more 
especlslly,  if  that  were  allowed  to  be  done  upon 
the  ground  of  any  fault  in  the  corporation  is 
their  issue.     But  we  will  not  enlarge  further 
upon  the  case.    The  points  of  objection  of  which 
we  have  treated  have  already  been  before  this 
court  in  several  cases,  and  they  are  worthy  of 
perusal.    See  the  eases  of  The  Commitsionen  of 
Knox  Co.  Indiatia,  v.  Wallace,  21  How.  546, 
ZabrUkie  v.  Cleve.  Col.  d  On,  R,  Co,  23  How. 
381. 

We  have  not,  in  our  treatment  of  this  certi- 
fied division  of  opinion,  discussed  that  podUon 
of  the  learned  counsel  who  arsued  it  for  the  de- 
fendant, that  the  acts  of  the  legislature  of 
Pennsylvania,  authorizing  the  issue  of  the  cer- 
tificates of  loan  were  unconstitutional. 

Agreeing  with  him  in  the  main,  as  to  the 
foundations  upon  which  the  correctness  of 
legislation  should  be  tested,  and  the  objects 
for  which  it  ought  to  be  approved,  we  cannot, 
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with  th«  reipe^ct  whldi  we  1uit«  for  the  judi-  >u  to  them  Temlt«d  In  >  Terdtet  and  ludgment  In 

eiary  of  his  slate,  diiciiw  the  imputed  uneoneti-  their  favor;  wfaereiqwn  the  plaintiff  aned  out 

tutionalitf  of  the    *ota   upon    which  the  sub-  this  writ  of  error. 

■eriptiona  were  made  to  the  Ohio  &  Fenuajl-        A  further  atatement  of  the  oaae  •{q»ean  in 

vanu  Bailroad  Companj;    it    having  been  re-  the  opinion  of  the  oonrt. 

Ktediv  decided  b;  the  judges  of  the  courts  of         Vr.  W,  G.  Kala,  for  the  plaintiffs  In  error: 
iD«7lvania,  Including  Itt  aupreme  eourt,  that        Tq  the  pretent  case,  we  are  to  seek  for  a  eon* 

a«ta  for  tlie  lame  purpose*,  as  those  are  whioh  struction  of  the  temu,  title  or  color  of  title,  aa 

we  have  been  consiaerlng,  were  omcUtutional.  need  in  the  15th  section  of  the  aet  of  limitation* 

We  ehall  order  ft  to  be  certified,  that  the  is-  of  Februarj  S,  1S41,  and  to  define  the  extent  ta 

sue  of  bonda  with  coupons,  in  the  ease  stated,  which  such  title  or  calor  of  title  is  to  be  subjeet 

are  not  null  and  void,  but  that  it  was  done  un-  to  the  requirement  of  "intrinsic  fairness  and 

der  the  anthority  of  constitutional  acts  of  the  honeaty."    The  supreme  court  of  Texas  has  said 

state  of  Pennsylvania,  in  the  ease  stated;  and  that  1^  "title  or  oolor  of  title"  is  meant  a  ooa- 

further,  that  they  are  not  null  and  void  for  anj  secutive  chain  of  transfer  from  the  sovereign^ 

Irregularitj  conneotod  with  that  iswie  by  the  t?  written  oonveTanoe. 
city  of  AlIeghcDf.  Castro  v.  Wunrtooh,  13  Tex.  ISI;  WUUamton 

V.  Simpton,  16  Tex.  444. 
976*]  'OuiB.  But  no  eaae  has  arisen  in  whidi  the  maimer 

Tfci.  ™  — ,.  ,»*.>...  u^-j  .    »!..  *__  "'  *•**  expression  "intrinsic  falmeaa  and  hon- 

Thia  «iMe  came  on  t»  be  heard  on  the  tow-  ^^    ..  h^/teen  called  in  questiim.    We  are  left. 

^EL'*rw  "^"l?""  *?"  "^!.T1ST^  i      •  thc^fore,  on  UiU  point,  to  the  literal  afgnifl- 

United  StatM  for  the  western  district  of  Penn-  ^„t;^  ^  these  wolSa,  or  to  the  prindplis  ot 

S.'T5:  "^™ -^  !,.P^'°^  "   1?f^'™   "P°"  those  ayatenis  of  hiw  from  which  ifeaa  Serired 

which  the  judffca  of  the  said  circuit  <»urtwe«  the  bai.  of  her  legi.latlon.    It  ia  ttBneeesniT 

tS^  ^J^'^^^i.  ^.i::^trZ^,T^'^t  t"  »y  "■"»•  •"  theiTiiteral  senw.  "intrin^Tw? 

to  this  court  for  its  opbiiou,  agreeably  to  the  ,^  '^^d  honesty"  is  not  oonsistent  wHh  an  ad- 

Tided,  and  was  "P»ed  by  oounsel;  on  consider-  ^^^^^  j^  (,  perfeoUy  consistent  witbTa  possessiofl 

fi'?'*0'ii'™''.J!j       ff  i^Jv""'^  held  under  Mfgwiance  of  the  better  fitle.    The 

that  the  issue  of  bo^  witfi  coupons  in  the  case  -^^^^  ,„  r^j^p^  faith  at  Uie  time  of 

sUted,  are  Mt  nidi  and  void,  but  that  it  ins  the  acquisitim  of  Uie  colorable  titie.  and  alM 

done  under  the  authority  of  constitutional  arts  ^t  Uialommsnoement  of  the  possession. 
*'i  f  S:     iuf^'^    ^1°  ^  ",^^'         C°^  '"I-  33.  Const.  1,  2,  CflTlOi  Mg-  XLI. 

and  further,  that  they  we  nc*  null  and  void  f«  4  ^  7   j  ^    jLI  43,  Pr.  16,  j  B;  Inrt.  fl.  6  Fr. 
r;^    -I^f^S'in^^K**^*****  **""  ""'  ■""■  ^        And  th«  iood  faith  thus  iliide  nece^-ry  con- 

i^^ZJ^iTS^^  *«■-  «rf-«i  «rf  ~»  "'*^  '°  »  reasonable  belief  that  the  tme  UUs 

Whajujun  U  U  »«"*«■*  "t^ViJ^  '^.:  was  in  the  possessor,  and  in  ignoranoe  of  the 

fi^g^  tAalUb^n  oart%fi^  f«  tAe  mU  Omwt  titl.  of  the  SX^wner. 

Coitrt, _____ 


mOUEL  DAVILA.  PIff.  U  i^r.  ^"'^^H^^^  t^t^l  20. 

DAVID  inJHFORD-«.d  Jess.  Mmn*.rd.  .J^'lj  "^^  b^SJe'l^S'K^n^Z^e.'^ 

(Be* 8. C  34  HOW.  tl«-aa4.)  If '"°8  'D  that  respect  from  the  »,*«»;^«««*.<>' 
the  laws,  which  seem  only  to  require  good  faith 

t«aa*  aet  of  limttattoit* — ooMlruotiM  )W«e«—  *t  the  commencement  of  the  possession. 

commiMMMur's  oulAorify.  Part.  III.  2tl,  12;  Nor.  Ba&  ZI.  8,  2;  Greg. 
Lopez,  olosj.  uM.  oit.  oovarr.  op.  ontn.  437,  NOw 

CoDBtmetlon  of  act  of  llmltatloni  of  Teisa  whleb  4 ;   Usriche.  dtoc.    oer.    Pr«*enp6i<nt;  see,  also, 

iiroTldes  '^at  evsrv  suit  to  be  Instituted  to  recover  r^.t   vn    mr,   9A   Un  n  Wn  ^n 

rtal  esute  shall  be  Instltated  within  three  yean    ^1"    j  jT'^-  ,    '  ™,°',r    ^  .'  j  .     av    r,. 

next  after  the  causa  of  aetloii  shall  have  aconed,  The  doctrine  is  auccincUy  stated  In  the  Treft- 

and  Dot  anafwarda.'*  tiae  of  Mago.  Bellena,  Inst  II.  W. 

.^o!i'.."fKS.??,o'3'«"'ttT3S,"S!.r'~"  „,?".  ■■»•  ^p"-«.  Pn^pU",  "t..  «., 

Defenae  held  complete  under  that  atatnte  of  thrs*  031. 

jeara'  Umltatlon.  This  was  the  state  of  the  law  when  the  re- 

.K^J'^^??H?.V  St^J'^^^J^L'.L^Z  public  o'  Texas  obtained  its  political  edstenea, 

tborltr  to  act;  held,  cured  dt  the  act  of  tlks  raoub-  '^^  ,1         ..        -  .     .      .■        *,       >        _a.      ^. 

lie  of  Texas  in  1S41.  ond  It  oontinued  to  be  the  rule  of  oonstruction 

until  the  adoption  of  the  common  law  as  a  lya- 

Argved  Deo.  19,  1880.      Deoided  Jan.  J|,  IBBl.  tern  in  1840.     The  3Sth  section  of  the  act  of 

December  20,  18S6  (Hart.  Kg.  2876),  was  mere- 

IN  ERROB  to  the  District  Oonrt  of  the  United  ly  a  partial  innovation,  and  is  to  be  conatrued 

States  for  the  Weatam  District  of  Texaa.  in  reference  to  the  still  existing  rule. 

This  eaae  arose  upon  a  petition  filed  in  the  Hart.  Dig.  2300. 

oonrt  below,  by  Uio  plalntis  In  error,  to  recover  The  introduction  of  the  common  law  by  the 

the  poeseseion  of  eleven  leagues  of  land  in  the  act  of  January  20,  1840,  did  not  introduce  the 

state  of  Texas.  English  statutes,  and  the  former  law,  as  to  pre- 

By   agreement  of   parties,   David  and   Jeaaa  scription,  remained  unchanged  op  to  the  paaa- 

Humfonl  were  permitted  to  sever  from  the  other  age  of  the  act  of  Februaiy  5,  1841. 

•defendant*  in  their  defense  and  triaL    Th*  trial  OauiMr  v.  fnmkUm,  I  Tex.  746. 

«4  How.  ^1» 
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This  act,  thus  passed  under  the  combined  in- 
fluence of  the  common  and  the  civil  law,  as  co- 
existing systems,  derived  its  provisions  in  some 
measure  from  both;  and  while  the  14th  section 
is  a  rude  attempt  to  adopt  the  doctrine  of  dis- 
seisin, the  15th  and  16tn  sections  follow  dis- 
tinctions known  only  to  the  Spanish  jurispru- 
dence, and  to  the  loginlation  of  our  western 
states.  Title  or  color  of  title — the  titulo  ju8to 
and  Colorado  of  tlie  Spanish  jurists — are  not  re- 
quired in  the  English  law  to  work  disseisin,  nor 
do  they  confer  a  right  to  a  shorter  period  of 
prescription.  They  only  extend  the  effect  of  the 
actual  disseisin  to  the  boundaries  claimed  by 
the  deed  under  which  the  entry  is  made,  and  no 
reference  is  had,  therefore,  to  the  derivation  of 
the  title  or  the  mode  of  its  acquisition.  But  in 
the  peculiar  land  law  of  the  western  states, 
which  contributed  most  to  the  settlement  of 
Texas,  a  possession  held  under  a  connected  title 
was  sometimes  made  to  confer  great^^r  privi- 
leges, and  to  be  sufficient  for  prescription  in  a 
shorter  term. 

So  in  Tennessee,  act  of  1797,  ch.  43;  in 
Jxuisiana  Code  Civ.  arts.  3445,  3414,  3415;  Illi- 
nois, act  of  1839,  "to  quiet  possessions,  etc." 

Under  this  new  rule  of  limitation,  it  was  no 
longer  indifTerent  to  inquire  into  the  character 
of  the  title  of  the  possessor,  or  the  njode  by 
which  he  obtained  it.  For  both  the  character 
and  the  mode  qualified  the  possession.  The 
courts  of  Tennessee,  Louisiana,  and  Illinois, 
while  this  rule  continued  in  force,  have  there- 
fore held  that  the  occupant,  claiming  the  benefit 
of  the  short  period  of  limitation,  must  show 
that  he  had  held  with  a  lust  confidence  in  his 
title  and  an  honest  belief  m  its  superiority. 

Wilson  V.  Kilcannon,  4  Hayw.  185;  Hampton 
v.  McOinniSf  1  Tenn.  291;  Pation*s  Lessee  v. 
Eos  ton  f  1  Wheat.  476 ;  see,  also,  Gregg  v.  Sayre, 
8  Pet.  254,  and  Andreas  v.  Mulford,  1  Hayw. 
N.  C.  320. 

The  supreme  court  of  Louisiana  has  often 
■aid,  in  accordance  indeed  with  the  direct  pro- 
visions of  the  Civil  Code,  that  a  title  acquired  in 
bad  faith  or  with  a  knowledge  of  a  better  title, 
will  not  sustain  prescription. 

Reeves  y.  Towles,  10  La.  283-286;  Devall  v. 
Choppin,  15  La.  578;  Sandoz  v.  Oary,  11  Rob. 
631 ;  Hughey  v.  Barrow^  4  La.  Ann.  252. 

And  upon  this  point  a  reference  may  be  made 
to  the  nice  distinctions  of  the  French  jurists. 

Tropl..  Prescription,  arts.  918-933;  21  Du- 
ranton.  No.  386;  Merlin,  Repertoire,  tit.  Pre- 
Bcription,  1,  5,  4;  and  compare  Code  Nap.  art. 
650. 

In  none  of  the  western  states  however,  ex- 
cept in  Louisiana  and  Illinois,  is  there  any  ex- 
pression in  the  statutes  of  limitation  which 
seems  to  indicate  that  good  faith  is  necessary 
in  the  shorter  periods  of  possession,  and  the 
courts  of  the  other  states  have,  therefore,  been 
compelled  to  decline  to  introduce  by  construc- 
tion an  exemption  not  contained  in  the  law. 
The  diflference  in  this  respect  of  the  act  of 
limitation  of  Texas  gives  a  greater  weight  to 
our  position,  since  it  shows  an  intention  to  re- 
quire an  additional  requisite  in  the  definition  of 
"color  of  title,"  and  to  look  for  a  rule  rather 
to  the  prindples  of  the  civil  than  the  common 
law. 

This  view  is,  if  not  confirmed,  at  least  sup- 


ported by  the   intimations  derived   from  the 
course  of  judicial  decision  in  Texas. 

Charle  v.  Safford,  13  Tex.  94,  112;  Marsh  v. 
Weir,  21  Tex.  97 ;  see,  also,  Wright  y.  Mattison, 
59  U.  S.  (18  How.)  66;  Smith  v.  Power,  23 
Tex.  29. 

It  is  useless,  therefore,  to  advert  to  the  de- 
cisions of  the  courts  of  the  common  law  states 
which  have  given  other  attributes  to  a  colorable 
title,  or  to  the  cases  which  have  been  decided 
in  this  court,  upon  the  common  law  theories  of 
adverse  possession  and  disseisin.  The  act  of 
limitations  of  Texas  is  based  upon  a  different 
view,  and  requires  the  application  of  other  an- 
alogies. 

"Die  evidence  in  this  case  justifies  the  in- 
structions requested  by  the  plaintiffs.  The  titles 
set  up  by  the  defendants  were  obtained  in  1835, 
under  the  same  government  which  granted  the 
land  to  the  plaintiff  in  1833.  The  defendants, 
being  bound  to  know  the  previous  appropria- 
tion of  the  land  by  reference  to  the  public  ar- 
chives, are  charged  with  actual  knowledge  of  it. 

Byrne  v.  Fagan,  16  Tex.  398. 

In  addition  to  this,  the  defendants  must  have 
known  that  their  own  titles  were  defective. 

The  defense  made  under  the  16th  section  of 
the  act  of  limitations  was  necessarily  based 
upon  a  possession  held  under  deeds  duly  regis- 
tered. 

Hart.  Dig.  2392. 

And  the  question  arose  on  the  trial,  whether 
the  testimonios  given  in  evidence  by  the  defend- 
ants as  the  original  of  their  title,  were  duly 
registered.  The  district  court  overruled  the  ob- 
jection of  the  plaintiffs  to  the  registration,  and 
refused  to  instruct  the  jury  that  these  instru- 
ments were  not  dulv  registered. 

Upon  this  branch  of  the  case  the  counsel 
cited: 

Hart.  Dig.  arts.  2752,  2776,  2791 ;  Deen  ▼. 
Wills,  21  Tex.  645:  Craddook  v/ Merrill,  2  Tex. 
496 ;  Edwards  v.  James,  7  Tex.  373 ;  Butler  v. 
Dunagan,  19  Tex.  669;  Secrest  y.  Jomss,  21  Tex. 
122. 

Mr,  N.  P.  Balllnser,  for  defendants  in 
error: 

The  general  character  of  the  limitation  law» 
of  Texas  is  readily  apparent.  The  periods  for 
suits  are  short  for  motives  of  policy,  addressing 
th(>mselves  strongly  to  tlie  law  making  power. 

Morton  v.  Craicford,  10  Tex.  382. 

The  precise  construction  of  the  terms  of  the 
15th  section  of  the  act  in  question  is  not  sup 
ceptible  of  doubt.  It  limits  the  time  for  bring- 
ing suit  against  those  in  possession  under  title 
or  color  of  title.  It  defines  title  to  mean  "a 
regular  chain  of  transfer  from  or  under  the  sov- 
ereignty of  the  soil."  That  completes  the  defi- 
nition. The  remainder  of  the  section  is  ex- 
planatory of  color  of  title.  The  title,  then,  must 
be  "regular."  Does  this  mean  that  it  shall  be 
paramount  and,  therefore,  perfect?  That  the 
best  title  from  the  government  requires  threi' 
years'  possession  to  defend  it?  This  is  simply 
absurd.  The  limitation  was  intended  solely  to 
protect  the  junior  title;  but  not  the  junior  title 
without  notice  or  the  means  of  notice  of  the 
senior  title,  because  such  cases  are  very  rare  and 
exceptional,  only  happening  from  the  irregu- 
larities attending  some  of  the  early  colonial 
records;  and  it  is  well  settled  in  Texas  that  the 

65U.& 
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junior  title,  without  notice  of  the  senior  title, 
actual  or  constructive,  from  its  being  found  in 
the  General  Land  Office,  or  recorded  or  mapped 
in  the  county,  is  the  best  title  and  entitled  to 
recover  in  ejectment. 

(hiilheau  v.  Maya,  15  Tex.  410;  Byrne  y. 
Fagan,  16  Tex.  391;  Wilson  v.  Williama,  26 
Tex.  54. 

To  ascertain  what  is  meant  by  "color  of  title," 
Mr.  Hale  refers  to  the  civil  law;  but  the  act 
itself  is  its  complete  expositor.  Our  supreme 
court  says:  "The  statute  having  defined  the 
meaning  of  the  terms  employed,  we  are  not  at 
liberty  in  construing  this  section  to  resort  to 
other  sources  for  their  definition  and  meaning." 

21  Tex.  109. 

It  is  a  direct  arraignment  of  title  from  the 
government,  not  strictly  "regular,"  one  which 
purports  to  transfer  the  right,  but  docs  not  in 
a  perfect  and  formal  manner.  A  patent  would 
be  title.  That  did  not  need  to  be  expressed. 
But  the  statute,  in  application  to  it»  explains 
color  of  title  as  from  the  government.  The  loca- 
tion of  a  headright  certificate,  land  warrant  or 
scrip,  is  declared  color  of  title.  It  leaves  the 
fee  in  the  government,  but  is  a  character  of 
right  to  maintain  ejectment  (section  1,  same 
a^  Lim.  Hart.  Dig.  3230) ,  and  is  a  vested  right 
cf  property. 

Hotoard  v.  Perry,  7  Tex.  266;  Hamilton  v. 
Avery,  20  Tex.  635. 

So  if  the  mesne  conveyances  are  not  "regu- 
lar," which  is  at  once  illustrated:  "as  if  not 
registered  or  only  in  writing,  without  a  seal  ( 13 
Tex.  131),  "or  such  like  defect,"  etc,  the  plain 
intent  being  to  embrace  any  instrument  pur- 
porting and  intended  to  be  a  conveyance,  and 
cqoitaoly  conveying  the  right  of  the  grantor, 
although  defective  in  strict  law.  A  bond  is 
not  color  of  title,  because  it  does  not  purport 
to  be  a  transfer. 

13  T^  128. 

"Color  of  title"  had  its  fixed  signification  in 
the  statutes  of  Texas  with  reference  to  the  char- 
acter of  the  conveyance,  eo?  faoie,  and  not  to  its 
operation  from  extrinsic  causes,  or  to  any  good 
faith  in  its  holder.  The  37th  section  (act  Or- 
ganizing Inferior  Courts,  etc.,  December  20, 
1836)  provides  that  anjr  person  who  owns  or 
daims  land  of  any  deeeription  by  deed,  lien,  or 
any  other  color  of  title,  shall  have  the  same  re- 
corded, etc.  The  38th  section  specifies  the  proof 
to  be  made  in  order  to  record  "all  titles,  liens, 
mortgages,  or  other  color  of  titles." 

Hart.  D.  2754,  2755. 

The  39th  section  is  the  first  limitation  law  of 
Texas. 

The  only  decision  that  I  call  to  mind  upon 
this  act  of  limitation  is  Jones  v.  Menard,  1 
Tex.  171.  in  which  a  possession  of  five  yearn 
after  record  of  the  junior  grant  was  held  a  bar. 
It  is  true  there  is  no  discussion  of  the  point 
whether  the  junior  grant  is  color  of  title,  for 
the  simple  reason  that  no  one  thought  to  doubt 
it.  In  Marsh  v.  Weir,  21  Tex.  97,  the  construc- 
tion of  the  15th  section,  act  1841,  is  discussed. 
In  Smith  v.  Power,  23  Tex.  33,  the  matter  is  set- 
tled with  the  utmost  precision.  The  Chief  Jus- 
tice says:  "To  constitute  such  title  or  color  of 
title,  there  must  be  a  chain  of  transfer  from  or 
under  tiie  sovereignty  of  the  soil."  This  neces- 
sarily presupposes  a  grant  from  the  govern- 
men£.  as  the  oasia  of  sucn  transfer.  Akd  the 
24  How. 


grant  must  be  effectual  to  convey  to  the  grantee 
whatever  right  or  title  the  government  nad  in 
the  land  at  the  time  of  maung  the  grant.  It 
need  not  necessarily  carry  with  it  the  para- 
mount title ;  but  it  must  be  title  as  against  the 
government,  valid  in  itself  when  tested  by  itself 
and  not  tried  by  the  title  of  others.  It  must 
have  intrinsic  validity  as  between  the  parties  to 
it,  though  it  mav  be  relatively  void  as  respects 
the  rights  of  third  persons. 

The  ca^e  of  Scott  v.  Rhea,  5  Tex.  258,  again 
before  the  court,  21  Tex.  708,  shows  clearly 
that  want  of  notice  of  the  prior  title  is  not  an 
element  of  "title  or  color  of  title"  under  the 
statute. 

And  to  same  effect,  see  Wheeler  v.  Moody,  v 
Tex.  872;  Barton  v.  Crawford,  10  Tex.  382; 
Castro  V.  Wurzhach,  13  Tex.  128;  Mason  v.  Mc- 
Laughlin, 16  Tex.  24;  WilUamsan  v.  Simpson, 
16  Tex.  444. 

The  case  of  Christy  v.  Alford,  58  U.  8.  (17 
How.)  601,  shows  that  such  a  construction  was 
unheard  of  then  in  the  court  below  and  in  this 
court.  There  has  never  been  a  plea  of  three 
years'  limitation  in  Texas,  which  did  not  in- 
volve this  question.  Should  it  not  be  consid- 
ered settled  that  it  has  never  even  been  mooted? 

The  grants  being  "title  or  color  of  title,"  to 
sustain  the  plea  of  three  years'  possession,  the 
ruling  of  the  court  that  they  were  also  "deeds 
duly  registered,"  to  sustain  a  possession  of  five 
years  under  the  16th  section  of  the  act  of  limi- 
tations, is  wholly  immaterial.  If  an  error,  it 
was  one  committed  against  the  defendants,  the 
possible  effect  of  which  was  that  it  might  have 
mieled  the  jury  to  their  prejudice,  but  could  not 
have  injured  the  plaintiff. 

See  5  Pet.  135;  6  How.  228;  13  How.  233;  8 
Watts  k  S.  391 ;  3  Sm.  ft  M.  447;  16  Pet.  456; 
3  Tex.  280. 

The  grants  to  the  defendants  were  duly  reg- 
istered more  than  five  years  before  suit  brought. 

*Mr.  Justice  Kelaon  delivered  the  [*821 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  district  court 
of  the  United  States  for  the  western  district  of 
Texas. 

The  suit  was  brought  against  the  defendants 
and  others  to  recover  the  possession  of  eleven 
square  leagues  of  land,  situate  in  what  was  for- 
merly known  as  the  county  of  Milam,  on  the 
right  bank  of  the  river  San  Andres,  otherwise 
called  Little  river,  where  Buffalo  creek  and 
Donah 0*8  creek  enter  said  river,  with  specified 
boundaries. 

The  plaintiff  gave  in  evidence  a  grant  from 
the  government  of  Coahuila  and  Texas,  within 
the  limits  of  the  colony  of  the  empresarios,  Aus- 
tin and  Williams,  dated  18th  October,  1833.  and 
rented. 

The  defendants  gave  in  evidence  grants  from 
the  same  government  of  a  league  each^  situate 
within  the  boundaries  of  the  eleven  leagues,  the 
one  to  David  Mumford,  dated  20th  March,  1835, 
the  other  to  Jesse  Mumford,  dated  25th  Feb- 
ruary, the  same  year ;  the  former  went  into  pos- 
session in  the  spring  of  1844,  and  continued  in 
the  possession  and  cultivation  of  the  tract  down 
to  the  time  of  trial;  the  latter  took  poesesnion 
in  the  year  1850,  and  continued  the  cultivation 
and  improvement  down  to  the  trial. 
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The  defense  relied  on  is  the  statute  of  limita- 
tions. 

The  court  charged  that  the  plaintiff  and  de- 
fendants both  claimed  under  titles  emanating 
from  the  sovereinity  of  the  soil ;  that  the  plain- 
tiff's was  the  elder  in  point  of  date,  and  must 
be  regarded  as  paramount,  unless  the  defend- 
ants were  protected  by  the  statute  of  limita- 
tions set  up  in  defense.  That  if  the  jury  be- 
lieved from  the  evidence  the  defendants  had 
held  actual  adverse  and  peaceable  possession,  in 
their  own  right,  for  more  than  three  years  next 
before  the  commencement  of  the  suit,  under 
color  of  title^  and  that  the  plaintiff's  cause  of 
action  accrued  more  than  three  years  prior  to 
the  suit,  the  jury  should  find  for  the  defendants. 

The  court  further  charged,  that  if  the  jury 
believed  from  the  evidence  that  the  defendants 
had  held  actual  adverse  and  peaceable  posses- 
sion in  their  own  right,  cultivating,  using,  and 
enjoying  the  lands,  and  paying  taxes  thereon, 
222*]  and  claiming  *under  a  deed  or  deeds 
duly  recorded,  for  more  than  five  years  next  be- 
fore the  commencement  of  tne  suit,  they  should 
find  for  the  defendants. 

The  15th  section  of  the  act  of  limitations  ot 
Texas  provides  '^that  every  suit  to  be  instituted 
to  recover  real  estate  as  against  him,  her,  or 
them,  in  possession,  under  title  or  color  of  title, 
shall  be  instituted  within  three  years  next  after 
the  cause  of  action  shall  have  accrued,  and  not 
afterwards;"  and  provides  that,  "by  the  term 
title/  as  used  in  this  section,  is  meant  a  regu- 
lar chain  of  transfer  from  or  under  the  sover- 
eignty of  the  soil;  and  color  of  title  is  consti- 
tuted by  a  consecutive  chain  of  such  transfers 
down  to  him,  her,  or  them,  in  possession,  with- 
out being  regular,  as  if  one  or  more  of  the  me- 
morials or  muniments  be  not  registered,  or  not 
duly  registered^  or  be  only  in  writing,  or  sudi 
like  defect  as  may  not  extend  to  or  include  the 
want  of  intrinsic  fairness  and  honesty." 

The  principal  ground  taken  against  the  oper- 
ation and  effect  of  the  three  years'  limitation  in 
the  present  cause  is,  that  the  elder  title  being  on 
record,  the  defendants  had  constructive  notice 
of  the  same  at  the  time  of  the  grants  to  them, 
and  hence  that  the  title  is  subject  to  the  charge 
of  the  "want  of  intrinsic  fairness  and  honesty" 
within  the  meaning  of  the  statute,  which  it  is 
claimed  removes  the  bar  of  three  years'  adverse 
possession. 

It  is  admitted  that  this  clause  of  the  statute 
has  not  yet  received  a  construction  by  the  courts 
of  Texas,  and  there  is  certainly  some  difficulty 
in  ascertaining  the  precise  meaning  intended  by 
the  legislature  from  the  phraseology  used.  The 
better  opinion,  we  think,  is,  that  the  want  of  in- 
trinsic fairness  and  honesty,  in  the  ocmneetion 
in  which  the  words  are  found,  relates  to  some 
infirmity  in  the  muniments  of  title,  or  deduc- 
tion of  title,  of  the  defendant,  indicating  a  want 
of  good  faith  in  obtaining  it. 

Tlie  statute,  in  defining  what  is  intended  by 
possession,  "under  title,  and  color  of  title,"  in 
order  to  operate  as  a  bar  within  the  three  years, 
declares,  that  by  the  term  "title"  "is  meant  a 
regular  chain  of  transfer  from  or  under  the  sov- 
ereignty of  the  soil,"  which,  as  ii  apparent,  is 
223*]  the  case  before  ut,  *the  title  of  the  de- 
fendants beinff  directly  from  the  government; 
and  "color  of  utlef'  If  deelared  to  be  "a  consecu- 


tive chain  of  such  transfer  down  to  him,  her,  or 
them,  in  possession,  without  being  regular,  as  if 
one  or  more  of  the  memorials  or  muniments  be 
not  r^stered,  or  not  duly  registered,  or  be  only 
in  writing,  or  such  like  defect  as  may  not  ex- 
tend to  or  include  the  want  of  intrinsic  fairness 
and  honesty;"  clearly  referring,  as  we  think 
a^ain,  to  the  muniments  of  the  title,  and  defects 
therein. 

To  refer  these  words  to  a  constructive  or 
actual  notice  of  an  elder  title  would,  in  the 
practical  effect  of  the  limitation,  be  a  virtual 
repeal  of  the  statute,  especially  in  all  eases  in 
which  the  elder  title  is  of  record. 

A  statute  of  limitations  is  founded  upon  the 
idea  of  an  elder  and  better  title  outstanding, 
and  prescribes  a  period  of  possession  and  culti- 
vation of  the  land,  under  tne  junior  or  inferior 
title,  as  a  bar  to  the  elder,  for  the  repose  of  so- 
ciety; thereby  settling  the  title  by  lapse  of  time, 
and  preventing  litigation. 

As  it  respects  the  five  years'  limitation,  the 
objection  is,  that  the  grants  were  not  duly  reg- 
istered, and  hence  the  possession  not  within  the 
16th  section  of  the  act.  The  grant  to  David 
Mumford  was  registered  on  the  2l8t  July,  1838, 
and  that  to  Jesse  on  the  4th  October  of  the 
same  year. 

It  is  insisted,  however,  that  the  registriei 
were  a  nullity,  on  the  ground  that  the  execution 
of  the  grants  had  not  been  properly  proved  or 
acknowledged,  in  order  to  be  admitted  of  record. 

In  the  case  of  the  grant  to  David,  the  re- 
corder certifies  that  the  deed  was  presented  to 
him,  proven,  and  duly  recorded  in  his  office  the 
day  above  mentioned;  and  in  that  of  Jesse,  that 
the  deed  was  proved  for  record  by  J.  B.  Chance, 
who  made  oath  that  he  was  familiar  with  the 
handwriting  of  the  commissioner,  W.  H.  Steele, 
and  also  of  the  assisting  witnesses,  and  that  be 
believed  the  several  signatures  to  be  genuine. 

There  is  some  difficulty  in  determining^  from 
the  various  decisions  of  the  courts  of  Texaf 
upon  the  registry  act  of  1836,  whether  or  not 
the  certificates  of  proof  of  the  ffrants  in  the 
present  case  were  sufficient  to  admit  them  to 
registry  at  the  *time  they  were  filed  for  [*224 
record.  It  is  claimed  for  the  defendants  thst 
the  recording  of  the  grants  was  confirmed  \tf 
the  act  of  1839,  which  provides  that  "eopies  <rf 
all  deeds^  etc,  when  the  originals  remain  in  the 
public  archives,  and  were  executed  in  confonn* 
ity  with  the  laws  existing  at  their  dates,  duly 
certified  by  the  proper  officers,  shall  be  admitted 
to  record  in  the  county  where  such  land  lies." 
This  act  relates  to  the  colonists'  titles  delivered 
to  the  grantee,  the  originals  remaining  as  pub- 
lic archives.  The  deeds  in  the  present  case  are 
copies  of  the  originals  remaining  in  the  ar 
chives,  and  are  certified  by  Steele,  the  eommit- 
sioner,  that  they  agree  with  the  original  titles 
which  exist  in  the  archives,  from  which  iJtaj 
are  taken  for  the  parties  interested,  the  day  A 
their  date,  in  the  form  provided  by  the  law.  b 
addition  to  this  certificate,  the  copies,  whidi  H 
seems  are  executed  by  the  eomn^ssioner,  and 
are  second  originals,  were  proved  before  the  re- 
corder at  the  time  th^  were  admitted  to  re^ 
istry.  But  be  this  as  it  may^  we  are  not  dfr 
posed  to  look  very  critically  into  the  oiMstioii 
of  the  registry,  though  we  cannoi  say  t£e  ooort 
was  in  error  in  resMot  to  it»  inasmiidi  as  tlit 
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defense  was  complete  under  the  statute  of  three 
years'  limitation,  as  already  explained. 

An  objection  has  been  taken  that  the  grants 
of  the  defendants  are  a  nullity,  upon  the^ound 
that  Steele,  the  commissioner,  had  no  aivority 
to  act  in  that  capacity  in  the  colony  of  Nash- 
ville, or  Robertson,  at  their  date.  But  this  de- 
fect was  cured  by  the  act  of  the  republic  of 
Texas  in  1841,  as  has  been  repeatedly  held  by 
the  courts  of  Texas.  2  Tex.  1,  37;  9  Tex.  348, 
372;  23  Tex.  113,  234;  22  Tex.  161;  21  Tex. 
722 ;  20  How.  270. 

The  judgment  of  the  court  below  affirmed. 


CHRISTOPHER  G.  PEARCE  et  al.,  Incorpo- 
rated and  Acting  under  the  Name  of  The 
Niles  Works,  Appta,, 

V, 

JESSE   W.    PAGE   et   ol.,   Claimants   of  the 
Steamboat  Doctor  Robertson. 

(See  S.  a  24  How.  228-288.) 
OoUieion — rules  applicable  to. 

Collision  between  a  flat  boat  and  a  steamboat 
Tlie  flat  boat  was  heavily  laden,  in  a  somewhat 
rapid  current,  and  the  only  means  of  removing  it 
ont  of  the  direction  of  the  steamboat  was  by  work- 
ing the  end  oars  across  the  current. 

When  a  fluatlng  boat  follows  the  coarse  of  the 
current,  a  steamer  must  judge  of  Its  course,  so  as 
to  avoid  it  This  may  be  done  by  a  proper  exercise 
ot  skill,  which  the  steamer  is  bound  to  use.  This 
is  the  established  rule  of  navigation. 

The  steamer  held  in  fault  in  not  avoiding  the  flat 
boat 

Argued  Deo.  20,  1860.    Decided  Jan.  IS,  1861. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentud^. 

The  libel  in  this  case  was  filed  in  the  district 
court  of  the  United  States  for  the  district  of 
Kentucky,  by  the  appellants,  to  recover  dam- 
ages resulting  from  a  collision. 

The  district  court  entered  a  decree  dismissing 
the  Ubel,  with  costs. 

The  circuit  court,  on  appeal,  having  affirmed 
this  decree,  ^e  libelants  took  an  app^  to  this 
court 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  T.  D.  Iiinooln,  for  appellants: 

The  very  statement  of  the  admitted  facts  of 
the  case  shows  clearly  that  there  is  fault  some- 
where; gross  fault.  It  was  not  in  the  night. 
The  boa&  had  not  come  into  view  of  each  other 
on  a  sudden,  as  though  they  were  emerging 
from  a  fog,  or  were  coming  around  a  short 
point;  nor  was  there  any  want  of  power  in  those 
on  the  steamer  to  avoid  the  collision.  They  had 
their  steam  on^  and  all  the  officers  of  the  steam- 
er were  at  their  posts.  It  was  a  clear  day,  they 
had  a  dear  view,  and  a  river  suffidently  wide 
and  deep  for  all  practical  purposes  of  naviga- 
tion. Tlie  presumption  of  carelessness,  want  of 
foresight,  aad  skill  somewhere^  is  therefore  very 
strong. 

SoTU.~-OoUUion ;  right  of  tteam  and  $aUino  ves- 
•el«  with  reference  to  eaofi  other,  and  in  pas9ing 
and  meetina-—aee  notes  to  18  L.  ed.  U.  8.  687 :  80 
C.  C.  A.  tt80. 

Rule§  for  avoiding — §teamer  meeting  eteamer-^ 
see  notes  to  14  L.  ed.  U.  8.  68 :  85  L.  sd.  U.  8.  458 ; 
28  C.  C.  A.  582 ;  28  C  C  A.  86& 
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The  question  whether  there  be  such  negli- 
gence or  want  of  foresight,  and  where  the  saihe 
lies,  under  those  principles  and  rules  applicable 
to  such  cases,  is  a  matter  of  proof  to  some  ex- 
tent, and  to  some  extent  a  matter  of  law. 

The  first  point  which  I  desire  to  make  is,  that 
the  presumption  of  negligence  is  too  strong  te 
be  rebutted  by  any  "uncertain  evidence,"  sudi 
as  is  usual  in  cases  of  this  kind. 

The  second  point  is  that  this  presumption, 
both  in  law  and  in  fact,  is  against  the  steam- 
er; and  that  it  requires  "clear  proof  on  her 
part  to  rebut  such  presumption  and  show  that 
the  collision  was  the  result  of  accident  merdy, 
or  the  result  of  fault  on  the  part  of  the  flat  boat 
alone.  The  following  cases  are  in  point  and 
tend  to  establish  this  second  position. 

Frete  v.  Bull,  12  How.  471,  472;  8t.  John  y. 
Paine,  10  How.  582;  The  N.  Y.  A  JAo.  U.  B. 
Mail  Steamship  Co.  v.  Rumball,  62  U.  S.  (21 
How.)  385;  The  Oregon  y.  Rocca,  59  U.  S.  (18 
How.)  572;  Culberteon  v.  Shaw,  59  U.  S.  (18 
How.)  587;  The  Oeneaee  Chief  v.  Fitzhugh,  12 
How.  461;  Newton  v.  Btebbina,  10  How.  586; 
Pars.  Marit.  L.  201-202  and  n.  8. 

The  third  point  is  that  there  is  no  such  evi- 
dence. On  tne  contrary,  the  evidence  dearly 
shows  that  the  steamer  was  in  fault,  had  ample 
means  of  avoiding  this  loss,  and  might  have 
done  it  without  the  exerdse  of  any  unusual 
skill  or  foresight. 

Those  on  the  flat  boat  rdied  upon  the  well* 
settled  rule,  and  expected  the  steamer  to  stop. 
If  they  misjudged  in  this  respect,  the  steamet 
was  in  greater  fault  in  placing  hersdf  there, 
and  in  bringing  about  the  emergency,  and  must 
bear  the  consequence. 

N.  Y.  d  Liv.  U.  B.  Mail  Bteamehip  Co.  y. 
Rumball,  62  U.  S.  (21  How.)  384;  The  Rhode 
Island,  1  Blatchf.  864. 

But  I  insist  that  as  Captain  Douelass  pur- 
sued the  usual  course,  it  was  not  famt  in  a  le- 
gal sense  on  his  part,  even  if  he  did  misjudge; 
that  he  relied  upon  the  rule  of  the  river,  was 
not,  under  the  circumstances,  a  fault  which 
oucht  to  prevent  the  libelants  from  recovering 
full  damages. 

Mere  error  in  judgment  is  not  always  regard- 
ed as  a  fault.  There  are  many  cases  where  a 
plaintiff  had  committed  an  error  in  judgment, 
which  entered  somewhat  into  the  disaster,  but 
has  still  recovered  his  full  damages. 

Reeves  v.  The  Constitution,  Gilp.  587;  Chap- 
lin V.  Hawes,  14  Eng.  C.  L.  446;  Bridge  v.  The 
Grand  Juno.  Railw,  Co.  3  Mees.  ft  W.  244 ;  Wal- 
ters Y.  Pfeil,  22  Eng.  C.  L.  544;  IngaUs  v.  Bills, 
9  Met  1. 

In  such  cases,  the  whole  blame  is  put  upon 
the.  party  committing  the  first  fault,  and  whose 
duty  it  was  to  guard  against  any  such  emer- 
gency. 

N.  Y.  d  Liv.  U.  B.  Mail  Steamship  Go.  y. 
Rumball,  62  U.  S.  (21  How.)  385;  Fretz  Y. 
Bull,  12  How.  471,  472. 

Messrs.  P.  Phillipe  and  A.  O.  P.  NioKol- 
■oa»  for  appellees: 

The  argument  for  the  appellees  was  confined 
to  the  evidence. 


Mr.  Justice  MelieAa  delivered  the  opiniim 
of  the  court: 
This  is  a  libd  filed  by  CHiristopher  Q.  Pearce 
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et  al,  incorporated  and  acting  under  the  name 
of  "Niles  Works,"  and  by  virtue  of  the  statute 
of  the  state  of  Ohio,  passed  May  1,  1852,  enti- 
tled "An  Act  to  Provide  for  the  Creation  and 
Regulation  of  Incorporated  Companies,  in  the 
State  of  Ohio,"  against  the  steamboat  Doctor 
Robertson,  her  tackle,  apparel,  engine,  find  fur- 
niture, and  all  persons  intervening  for  their  in- 
terest in  the  same,  in  a  cause  of  collision,  civil 
and  maritime. 

The  libelants  were  the  owners  of  a  large 
amount  of  iron  castings,  made  for  and  intended 
as  sugar-mill  machinery,  which  was  at  the  time 
of  the  said  collision  in  a  flat  boat,  well  manned 
and  equipped,  and  which  was  being  navigated 
on  the  Ohio  river,  and  in  the  usual  mode  of  nav- 
igating .such  craft,  and  near  the  Illinois  shore, 
and  along  the  side  of  the  Cincinnati  tow  head, 
about  twenty-five  feet  therefrom,  and  had 
crossed  over  from  the  Kentucky  side,  and  was 
at  the  time  in  full  view  of  the  Doctor  Robert- 
son and  her  pilot. 

The  libel  states  that  on  the  8th  day  of  Au- 
gust, 1856,  at  about  8  o'clock  in  the  forenoon  of 
that  day,  and  while  the  said  flat  boat  was  being 
navigated  as  aforesaid,  the  said  steamboat,  Doc- 
tor Robertson,  approached  her,  coming  up  the 
river,  and  having  a  lighter  in  tow,  with  full 
230*]  speed;  and  although  the  flat  *boat  was 
in  full  view  of  her  pilot,  and  there  was  ample 
room  for  the  said  steamboat  to  pass  to  the  left 
of  and  between  her  and  the  Cincinnati  bar, 
which  lay  between  the  flat  boat  and  the  Dlinois 
shore,  yet  the  said  steamboat  endeavored  to  run 
between  the  said  flat  boat  and  the  said  tow 
head,  and  ran  herself  and  the  said  lighter,  with 
great  force,  directly  into  and  upon  the  said  flat 
boat,  and  broke  in  the  sides  thereof,  and  caused 
the  flat  boat  immediately  to  sink  in  about 
twenty  feet  of  water,  and  so  injured  it  as  to 
render  it  entirely  useless. 

It  happens  in  this  case,  as  in  all  other  cases 
of  collision,  that  the  witnesses  on  the  respective 
boats  are  somewhat  contradictory  in  their  state- 
ments. It  is  admitted,  that  in  ascending  the 
Ohio  river,  some  fifty  or  sixty  miles  below  Cin- 
cinnnati,  the  steamboat  Doctor  Robertson,  a 
stern-wheel  boat,  of  fifty  tons  burden,  in  pass- 
ing up  the  river,  near  the  place  called  the  Cin- 
cinnati tow  head,  while  running  close  to  the 
Kentucky  shore,  being  from  one  to  two  miles 
below,  in  full  view  of  the  libelants'  flat  boat, 
which  was  freighted  with  sugar-mills  and  other 
machinery,  for  the  Western  trade ;  and  that  the 
flat  boat,  being  put  in  the  course  of  the  current, 
floated  down  the  river,  her  stem  and  front  oars 
not  in  use,  but  laid  on  the  boat,  without  any  ef- 
fort by  the  hands  of  the  flat  boat,  continued  to 
float  with  the  current,  until  it  came  into  col- 
lision with  the  ascending  steamboat.  That  this 
boat,  to  avoid  a  snag  that  projected  some  dis- 
tance into  the  river,  changed  her  course,  by 
which  means  she  came  into  collision  with  the 
flat  boat,  which  was  immediately  sunk  in  water 
near  flfteen  feet  deep. 

There  seems  to  have  been  little  or  no  eflTort 
made  to  avoid  this  collision  by  those  who  had 
the  command  of  the  flat  boat.  There  were  two 
other  flat  boats  lashed  together,  which  followed 
the  first  boat  at  a  distance  of  some  two  or  three 
hundred  yards ;  and  they,  perceiving  that  .a  col- 
lision was  likely  to  occur,  used  their  oars,  so  as 
624 


to  avoid  the  ascending  steamboat.  Under  this 
state  of  facts,  the  question  of  fault  arises. 

The  libelants'  flat   boat  was  ninety-six  feet 

in  length,  and  some feet  in  breadth,  with 

an  oa%or  sweep  in  the  front  and  rear  parts  of 
the  boat,  so  that  some  direction  might  be  given 
to  it.  But  this  movement  cannot  be  relied  on 
when  *the  colliding  boats  are  near  to  each  [*231 
other.  The  flat  boat  was  heavily  laden,  and  oc- 
cupied near  a  hundred  feet  in  a  somewhat  rapid 
current,  and  the  only  means  of  removing  it  out 
of  the  direction  of  the  steamboat,  was  by  work- 
ing the  end  oars  across  the  current.  This  could 
not  be  done  successfully,  unless  the  boats  were 
so  far  apart,  as  bv  a  diagonal  movement  to  se- 
cure the  aid  of  the  current  in  escaping  a  col- 
lision. 

But  what  is  the  law  of  the  river  on  this  sub- 
ject, in  regard  to  floating  flat  boats  and  steam 
vessels?  The  self -moving  power  must  take  the 
responsible  action.  This  cannot  always  be  done, 
even  with  a  fair  wind,  by  a  sailing  vessel,  as  it 
may  suddenly  change,  or  be  subjeS  to  accident 
But  steam  is,  generally,  under  the  control  of  the 
will  of  the  en^neer,  and  he  is  responsibla  for  t 
proper  use  of  it. 

Schuyler  C.  Bamet  says  he  was  passenger  on 
the  Doctor  Robertson,  and  that  five  or  six  miles 
below  Shawneetown  she  came  in  collision  with 
a  flat  boat,  loaded  with  sugar-mill  machinery, 
at  about  nine  or  ten  o'doek  of  a  clear  morning; 
the  flat  boat  had  oome  over  the  reef,  and  had 
straightened  down  the  river,  and  was  about  one 
hundred  feet  from  the  tow  head,  the  witness 
sitting  half  an  hour  on  the  boiler  deck  of  the 
steamer  before  the  collision,  the  steamer  run- 
ning about  fifly  feet  from  the  Kentucky  shore, 
on  the  larboard  side;  she  had  a  lighter  in  tow 
and  when  she  approached  very  near  tlie  flit 
boat  she  turned  out  a  little  from  the  shore  to 
avoid  a  snag  just  above  her,  but  kept  cm  until 
the  lighter  struck  the  flat  boat;  when  the  bow 
of  the  steamer  was  some  fifty  or  sixty  feet  be- 
low the  tow  head,  the  lighter  struck  the  flat 
boat  and  ran  half  way  over  it,  which  eansed  th« 
fiat  boat  to  sink. 

And  the  witness  says,  that  on  the  part  of  the 
fiat  boat  nothing  could  have  been  done,  as  she 
was  lying  in  the  best  possible  position.  Since 
1824,  the  witness  states,  he  has  oeen  boating  on 
the  river,  and  that  the  general  custom  has  ^en, 
and  now  is,  "for  steamboats  to  give  the  way  for 
flat  boats  to  pass." 

Alexander  Ford  has  been  on  the  river  ten  or 
twelve  years,  and  a  pilot  for  three  years.  The 
flat  boat  was  lying  nearly  straight  with  the 
tow  head,  about  one  hundred  ana  fifty  yards, 
*more  or  less,  above  the  foot  of  it,  and  [*232 
about  twenty-five  or  thirty  yards  from  the  Ken- 
tucky shore.  The  Doctor  Robertson  aimed  to 
ga  on  the  starboard  side  of  the  fiat  boat,  when 
the  barge  which  the  Robertson  had  in  tow  struck 
the  flat  boat,  and  sunk  her.  He  thinks  the  Rob- 
ertson had  stopped  her  engine,  which,  if  it  had 
been  done  in  time,  the  boats  would  not  have 
come  together.  He  says  there  was  plenty  of 
room  to  pass  outside  of  the  fiat  boat.  The  wit- 
ness says  "that  he  supposed  the  Robertson  could 
pass  on  either  side  of  the  flat  boat.  The  flat 
boat  was  not  easily  turned  out  of  line.  The 
boats  in  approaching  each  other  were  in  full 
view  a  mile  and  a  half.    It  ia  customary  for  a 
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steamboat  to  give  way  to  a  flat  boat.  The  steam- 
boat takes  either  side  of  the  descending  fiat 
boat,  so  as  to  avoid  it.  Ford's  boat  was  from 
seventy-five  to  one  hundred  and  twenty-five 
yards  above  the  machinery  boat  when  he  per- 
ceived that  the  steamboat  would  run  into  the 
fUt  boat." 

The  witnesses  generally  concurred  in  saying 
that  the  steamboat  could  have  run  to  the  Ken- 
tucky shore  until  the  flat  boat  had  passed,  or 
could  have  run  on  the  Illinois  side  of  the  flat 
boat.  In  the  language  of  John  Walker,  a  wit- 
ness, "the  steamboat  could  have  either  gone  to 
the  shore  or  run  closer  to  the  shore,  or  she 
might  have  gone  entirely  outside  of  the  flat 
boat;"  and  he  does  not  think  those  persons  on 
the  flat  boat  could  have  done  anything  to  have 
prevented  the  collision.  Witness  thinks  there 
was  one  hundred  to  one  hundred  and  fifty  yards 
of  river  on  the  Illinois  side. 

William  P.  Lameth,  for  the  last  fifteen  years, 
has  acted  as  steamboat  captain,  and  he  says: 
"It  is  the  usual  custom  for  steamboats  to  exam- 
ine the  position  of  the  flat  boats,  and  to  take 
the  best  possible  course  to  avoid  them,  on  either 
side  that  seems  best.  If  danger  is  apprehended, 
it  is  usual  to  ring  a  slow  bell,  and  run  easy.  If 
danger  be  apparent,  the  boat  should  land  or 
stop  entirely,  and  let  the  flat  boat  pass." 

John  F.  Farrell  says:  "It  is  the  duty  of  a  fiat 
boat  to  straighten  itself  in  the  river,  ease  its 
oars,  and  pursue  the  course  with  the  current, 
and  the  steamboat  must  avoid  her."  The  snag 
in  the  river,  Douglass  says,  was  one  hundred 
feet  above  the  bow  of  the  steamer  when  the 
233*]  boats  struck.  The  *two  other  flat  boats 
were,  when  the  steamer  struck  the  flat  boat,  one 
hundred  and  fifty  yards  above  the  colliding 
boats,  and  the  witness,  Douglass,  thinks  the 
steamboat  could  have  passed,  if  all  the  flat  boats 
had  kept  their  places.  The  stem  of  the  flat 
boat  was  sixteen  feet  under  water. 

Several  witnesses  called  by  the  steamer  seem 
to  think  that  the  flat  boat  was  bound  to  avoid 
the  steamer ;  but  such  a  rule  would  be  unreason- 
able, and  would  increase  the  risk  of  navigation. 
Wlien  a  floating  boat  follows  the  course  of  the 
current,  the  steamer  must  judge  of  its  course,  su 
as  to  avoid  it.  This  may  be  done  hj  a  proper 
exercise  of  skill,  which  the  steamer  is  bound  to 
use.  ^  Any  attempt  to  pive  a  direction  to*^  the 
floating  mass  on  the  nver  would  be  likely  to 
embarrass  the  steamer,  and  subject  it  to  greater 
hazards.  A  few  strokes  of  an  engine  will  be 
suflicient  to  avoid  any  float  upon  the  river  which 
iH  moved  onlv  bv  the  current :  and  this,  I  under- 
stand,  IS  the  established  rule  of  navigation. 

We  think  the  steamer  waa  in  fault  in  not 
avoidinff  the  flat  boat;  on  which  ground  the 
judgment  of  the  Circuit  Court  ie  reversed. 


THOMAS  RICHARDSON,  Plff.  in  Err., 

17. 

THE  ClXy  OF  BOSTON. 

(See  S.  C.  24  How.  188-106.) 

Indictment,  tohen  evidence  —  former  verdict  of 
little  weight  a»  evidence,  if  founded  on  erro- 
neoue  inatrwftione. 

Lecraw  v.  Beaton.  68  U.^B.  ''^rmed. 
Bills  of  indictment,  which  constituted  part  of  the 
24  How.  U.  8.,  Book  16 


history  of  the  case,  and  were  referred  to  In  the  tes- 
timony of  the  plaintiff,  are  admissible  as  testimony. 

Former  verdict  and  judf^ment,  though  admitted 
in  evidence,  sliould  have  little  or  no  weight  on  the 
decision  of  the  case,  when  It  was  founded  on  er* 
roneous  Instructions  on  the  law. 

Former  decision  In  this  case,  80  U.  B.,  clearly 
stated  and  explained. 

Argued  Jan.  7,  1861.      Decided  Jan.  21,  1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rliode  Island. 

The  history  of  the  case  and  a  suflicient  state- 
ment of  the  facts,  appear  in  the  opinion  of  the 
court. 

See,  also,  statement  by  the  counsel  for  the 
defendant  in  error,  and  previous  reports  of  the 
case  there  cited. 

Messrs,  B.  R.  Cnrtis,  S.  Bartlett, 
Oeorse  E.  Badser»  and  J.  M.  Carliale,  for 
plaintiff  in  error: 

1.  The  court  below  erred  in  allowing  the  de- 
fendant to  give  in  evidence  certain  indictments 
which  purport  to  have  been  found  against  the 
defendant  in  the  years  1848  and  1849.  for  cer- 
tain alleged  nuisances  described  in  the  said  in- 
dictments respectively. 

2.  The  court  erred  in  refusing  the  instruc- 
tions prayed  by  the  plaintiff,  and  in  the  instruc- 
tions given. 

(a)  There  was  evidence  "tending  to  show 
that  the  boundary  of  the  highway  now  called 
Summer  street,  next  to  the  sea,  was  and  is  low- 
water  mark."  But  the  court  refused  so  to  in- 
struct the  jury,  and  instructed  them  to  the  con- 
trary. 

This  is  the  same  evidence  upon  which  this 
case  was  remanded  (60  U.  S.  in  b.  15,  p.  639), 
and  additional  evidence  of  like  tendency. 

A  portion  of  the  documentary  evidence  of- 
ferred  by  the  defendant,  it  is  conceived,  had  a 
like  tendency. 

(6)  The  court  erred  in  the  instruction  ^ven 
with  respect  to  the  former  verdict  and  judg- 
ment offered  in  evidence  by  the  plaintiff,  in  this, 
that  the  said  instruction  was  upon  the  weight 
and  effect  of  the  evidence,  which  was  a  question 
for  the  jury  exclusively.  And  therefore,  thou^ 
the  court  might  give  its  opinion  to  the  jury,  it 
should  have  been  so  guarded  as  to  leave  the 
jury  free  in  the  exercise  of  their  own  judg- 
ments." They  should  have  been  made  dis- 
tinctly to  understand  that  the  instruction  was 
not  given  as  a  point  of  law,  by  which  they  were 
to  be  governed,  but  as  a  mere  opinion  as  to  the 
facts,  and  to  which  they  should  give  no  more 
weight  than  it  was  entitled  to. 

Tracy  v.  8u>artwout,  10  Pet.  96;  see,  also, 
Oreenleaf  v.  Birth,  9  Pet.  299;  Ches.  d  O.  Canal 
Co.  V.  Knapp,  9  Pet.  567,  and  particularly 
Games  v.  Stiles,  14  Pet.  322. 

Whereas  the  court  instructed  the  jury  upon 
this  point  in  the  same  form  and  aa  absolutely 
as  upon  the  matters  of  law,  omitting  any  dis- 
crimination or  caution. 

Messrs.  C.  Cuahins  and  P.  W.  OliMidlev, 
for  defendant  in  error: 

This  action  is  for  the  continuance  of  an  al- 
leged nuisance  from  September  13,  1860,  to 
April  15,  1852. 

It  was  originally  tried  at  the  June  term, 
1853,  of  the  circuit  court  for  the  district  of 
Rhode  Island. 

At  that  same  term  the  plaintiff  obtained  the 
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judgment  alluded  to  in  this  case,  for  the  orig- 
inal erection  and  continuance  of  the  same  al- 
leged nuisance  up  to  September  13,  1850. 

Both  the  declaration  m  the  action  on  which 
that  judgment  was  recovered,  and  the  one  in 
this  case,  contained  six  counts;  one  for  each  of 
plaintifTs  wharves,  alleging  a  right  of  way  in 
the  dock  in  question,  for  the  plaintiff,  his 
servants  and  vessels  appertaining  to  his  said 
wharves;  one  for  each  of  said  wharves,  alleging 
a  public  dock,  slip,  or  way  between  them,  by 
which  plaintiff  was  entitled  to  a  passage  from 
the  channel  to  his  wharves,  and  vice  versa;  one 
for  the  reversion  of  both  wharves  relying  on  the 
way  appurtenant  to  them,  and  one  (the  6th)  for 
the  reversion  of  both  wharves,  counting  on  the 
public  easement;  the  injury  in  all  cases  being 
the  same  with  averments  of  special  injury  to 
the  plaintiff,  in  the  counts  where  the  public  nui- 
sance was  counted  on.  The  structure  consti- 
tuting the  alleged  nuisance  was  the  same  as  in 
the  case  of  City  of  Boston  v.  Leoraw,  58  U.  S. 
(17  How.)  426. 

In  both  cases  verdicts  were  given  for  the 
plaintiff  on  his  6th  count. 

The  judgment  in  th*e  first  case  was  satisfied, 
the  amount  being  too  small  for  a  writ  of  error, 
but  in  the  present  case  a  motion  was  made  for 
a  new  trial,  pending  which  motion  this  court 
decided  the  case  of  Lecraw  v.  The  City  of  Bos- 
ton, in  which  the  views  of  the  law  upon  which 
the  verdicts  and  judgment  above  mentioned  had 
been  obtained  were  pronounced  erroneous. 

58  U.  S.  (17  How.)  426. 

The  motion  for  a  new  trial  in  the  present  ac- 
tion was  accordingly  decided  in  the  aefcndant's 
favor,  and  the  case  came  on  for  trial  at  the 
June  term,  1855. 

The  plaintiff  then  filed  the  7th  count  of  his 
declaration,  upon  which  nione  he  now  relies, 
and  to  which  alone  the  instructions  of  the  court 
at  the  last  trial  apply. 

The  count  alleges  that  the  locus  in  quo  was 
"a  highway,  town  way,  or  public  way,  to  the  sea, 
someumes  known  as  the  town  dock,  extending 
from  the  corner  of  Summer  street  and  Sea 
street  to  the  channel,"  and  that  the  way  afore- 
said was  "a  public  highway  or  town  way  or 
public  way  to  the  sea  or  low  water,  duly  laid 
out  and  established  pursuant  to  law;  and  by 
reason  thereof  the  plaintiff  had,  ouffht  to  have 
had,  and  still  ought  to  have,  free  ingress  and 
egress  with  boats  and  vessels  of  every  descrip- 
tion, upon,  over,  and  through  said  way,  to  and 
from  the  wharves,  so  by  him  possessed  as  afore- 
said, from  and  to  the  channel  of  the  sea. 

At  the  trial  in  1855,  the  court  below,  think- 
ing itself  bound  by  the  judgment  of  this  court 
in  Lecrato's  Case,  and  seeing  no  substantial  dif- 
ference between  the  two,  instructed  the  jury 
that  there  was  not  sufficient  evidence  in  the  case 
to  authorize  a  verdict  for  the  plaintiff. 

Richardson  v.  Boston,  60  U.S.  (19  How.)  263. 

The  jury  having  found  for  the  defendant,  the 
plaintiff  sued  out  a  writ  of  error,  which  was 
fieard  in  this  court,  and  a  new  trial  was  ordered. . 
on  three  grounds :  ] 

1.  That  the  judgment  in  the  former  case,  al- 
though rendered  under  an  erroneous  view  of  the 
law,  was  still  evidence  which  should  have  been 
submitted  to  the  jury  with  proper  instructions 
from  the  court. 

Richardson  v.  Boston,  60  U.S.  (19  How.)  263. 
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2.  That  the  record  disclosed  some  evidenee 
proper  for  the  consideration  of  a  jury,  that 
Summer  street  was  originally  laid  out  to  low- 
water  mark,  in  which  case  the  court  seem  to  im- 
ply that  the  right,  to  use  it  as  a  highway  on 
land,  would  accrue  to  the  abuttors,  and  the  su- 
perficial drain  which  the  plaintiff  complains  OL 
might  be  a  nuisance. 

3.  That  there  was  some  evidence  of  injury  to 
the  plaintiff  by  deposit  of  matter  from  the 
drain  at  the  end  of  his  wharves,  for  which  he 
might  recover,  as  his  declaration  then  stood. 

The  case  was  tried  again  at  the  June  term^ 
1858,  and  resulted  in  a  verdict  for  the  defend- 
ants, under  instructions  from  the  court,  which 
are  expected  to  on  this  racord. 

The  position  of  the  plaintiff  is  somewhat  mod- 
ified since  the  case  was  last  before  thi8  court. 

1.  The  claim  for  damages  by  accretions  has 
been  stricken  out  of  his  declaration,  under  an 
arrangement  of  counsel. 

2.  It  is  no  longer  controverted  that  the  fee  of 
the  locus  is  in  the  defendants. 

3.  It  is  expressly  admitted  that  it  is  not  for 
any  obstruction  to  a  way  for  travel  on  land, 
but  only  to  the  access  to  the  plaintiCTs  wharves 
by  vessels,  that  damages  are  claimed. 

4.  The  exceptions  to  the  charge  of  the  judge 
are  only  to  his  refusal  to  give  the  ruling  re- 
quested by  the  plaintiffs,  and  to  the  instructions 
actually  given  respecting  the  said  highwav. 

5.  Every  point  upon  which  the  plaintiff  orig- 
inally restea  his  right  to  recover,  has  been  ex- 
plicitly decided  against  him,  and  the  same  it 
true  of  all  the  points  on  which  he  now  bases  his 
claim,  except  that  of  a  public  way  for  boats  and 
vessels,  ana  this  point,  the  defendants  contend, 
has  been  substantially  and  by  implication  de- 
cided in  their  favor,  leaving  only  the  question 
of  accretions  at  the  end  of  the  plaintiffs 
wharves  as  a  ground  of  claim  for  damages;  and 
this  point  is  not  before  the  court. 

There  was  no  evidence  before  the  jury  which 
would  have  authorized  them  to  find  that  the 
supposed  way  or  dock  between  the  plaintiffs 
wharves,  from  high  to  low-water  mark  for  the 
passage  of  boats  and  vessels,  as  alleged  in  the 
7th  count  of  his  declaration,  was  ever  dedicated 
by  the  defendants  to  the  public  use.  or  was  ever 
laid  out  according  to  law,  by  the  town  of  Bos- 
ton, or  the  authorities  thereof,  as  a  highway 
for  the  passage  of  boats  and  vessels  from  high- 
water  mark  to  the  channel. 

They  had  no  power  to  lay  out  ways  bclotr 
high -water  mark. 

Kean  v.  Stetson,  5  Pick.  492. 

And  if  they  undertook  to  lay  out  ways  to 
low-water  mark,  the  laying  out  would  be  valid 
as  far  as  high -water  mark,  and  void  below  that 
point. 

Commontcealth  v.  Wieher,  6  Met.  448;  State 
V.  Wilson,  42  Me.  9,  21. 

This  court  has  already  decided  that  there  i* 
no  evidence  of  a  dedication  to  the  pnblie  in 
Lecrain*s  Case,  in  which  the  evidence  was,  sub- 
stantially, the  same  as  in  this. 

58  U.  S.  (17  How.)  426. 

The  powers  of  selectmen  are  conferred  by 
statute,  and  are  limited  to  those  so  conferred. 

Etev.  Stat.  ch.  14,  9  66,  et  seq.;  Bethum  ▼. 
Turner,  1  Me.  111. 

The  power  of  laying  out  wajrs  involving  the 
taking  of  private  property  for  public  uses,  is 

65  If.i» 
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.  especiallj  to  be  strictly  limited  to  that  express- 
ly granted.  And  the  selectmen  have  no  mor«r 
nuthori^  to  lay  out  ways  over  the  town's  land 
than  over  that  of  others. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

This  is  the  third  tim«  in  which  this  claim  to 
have  damages  from  the  city  of  Boston,  for  erect- 
ing drains  and  sewers  on  their  own  land  fo/  the 
Preservation  of  the  health  of  the  city,  has  come 
efore  us. 

The  plaintiff  is  the  owner  of  two  wharves, 
called  Bull's  wharf  and  Price's  wharf,  running 
from  high- water  to  low- water  mark.  The  space 
between  these  two  wharves  belongs  to  the  city 
of  Boston,  being  situated  at  the  foot  of  Sum- 
mer street;  and  as  it  was  but  thirty  feet  wide, 
it  became,  by  the  mere  accident  of  its  position, 
a  very  convenient  dock,  or  slip,  for  plaintiff,  so 
long  as  the  city  did  not  see  lit  to  reclaim  their 
land.  Formerly,  the  drains  and  sewers  which 
ran  under  Summer  street  discharged  at  the  end 
of  that  street  at  hi^h-water  mark;  but,  as 
the  eity  increased,  this  discharge  of  drainage 
192*]  *becAme  pestilential,  and  a  nuisance  to 
the  neighborhood.  To  remedy  this  evil,  the  city 
was  compelled  to  extend  its  drains  out  to  low- 
water  mark,  and  this  is  the  nuisance  com- 
plained of  in  this  and  the  other  suits. 

The  case  of  Boston  v.  Lecrtpw,  17  How.  426, 
first  introduced  this  controversy  to  this  court. 
Lecraw  was  tenant  of  Richardson,  and  his  title 
consequently  the  same.  It  was  claimed  that 
the  city  of  Boston,  by  not  wharfing  out  their 
land  at  the  end  of  Summer  street,  had  dedicated 
it  to  the  public,  or  rather  to  the  private  use  of 
Richardson,  to  whose  wharves  it  afforded  a  most 
convenient  doek  or  slip.  This  claim  was  de- 
clared by  this  court  to  oe  wholly  without  foun- 
dation; and  that  "whether  it  was  called  'town 
dock*  or  'public  dock,'  it  would  furnish  no 
ground  to  presume  that  the  city  had  parted 
with  their  right  to  govern  and  use  it  in  The 
manner  most  beneficial  to  the  citizens." 

It  is  not  our  purpose  to  again  discuss  this 
question,  or  again  repeat  the  arguments  and 
principles  on  which  our  judgment  was  founded. 
The  correctness  of  that  decision  has  not  been 
impugned  or  denied^  and  it  needs  no  interpreta- 
tion. 

During  the  pendency  of  this  suit  of  Leoraw, 
the  tenant,  ana  before  its  decision  in  this  court, 
Richardson  had  brought  a  suit  for  damage  to 
his  reversion  by  the  same  alleged  nuisances,  and 
the  verdict  and  judgment  being  for  less  than 
$2,000,  the  city  could  not  have  a  writ  of  error 
to  reverse  it,  as  in  the  other  case.  When  the 
present  case  came  on  for  trial,  the  decision  of 
this  court  in  the  Lecraw  Case,  being  known,  in 
order,  if  possible,  to  avoid  the  effect  of  that  de- 
cision, a  new  count  was  added  to  the  declara- 
tion, drawn  with  great  ingenuity  and  subtlety, 
charging  that  "there  had  been  a  highway,  or 
town  way,  or  public  way,  to  the  sea  or  low 
water,  duly  laid  out  and  established  pursuant 
to  law;"  and  that  the  drains  made  by  the  city 

had  "caused  mud,  earth,  and  other  materials,  to 
be  thrown  and  deposited  upon  and  near  the  said 

wharves." 

The  report  of  our  decision  on  this  case  will  be 

found  in  10  How.  263. 
Wo  then  decided  that  a  former  verdict  and 
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judgment  in  an  *action  on  the  case  for  [*198 
continuance  of  the  same  nuisance  was  not  con- 
clusive evidence,  but  is  permitted  to  go  to  the 
jury  as  persuasive  evidence.  We  stated  in  what 
cases  it  ought  to  have  weight,  and  in  what  it 
could  have  little  or  none,  as  where  the  former 
verdict  was  the  result  of  an  erroneous  instruc- 
tion on  the  law  by  the  court. 

As  the  additional  count,  on  which  the  plain- 
tiff relied,  was  rather  equivocal  or  ambiguous, 
as  to  what  was  meant  by  a  "highway  or  town 
way"  to  the  sea  or  low-water  mark,  we  decided 
that  public  officers  of  a  town  have  no  power  to 
lay  out  a  town  way  between  high  water  and  the 
channel  of  a  navigable  river.  A  board  of  pilots 
may  mark  by  buoys  the  best  channel  for  vessels 
in  a  bay;  but  this  would  hardly  be  called  a 
"town  way  on  the  ocean."  Indeed,  it  did  not 
seem  to  be  seriously  contended  on  the  argument 
that  the  selectmen  in  1683  had  assumed  or  in- 
tended to  extend  a  street  or  town  way  by  water 
over  the  great  ocean  highway.  But  as  the  dtv 
of  Boston  was  owner  of  the  soil  between  high 
and  low-water  mark,  it  had  equal  right  to  re- 
claim the  land  as  other  owners;  and  having 
done  so,  a  street  or  "town  way"  might  be  estab- 
lished thereon. 

The  court  decided  that,  if  the  land  was  so  re- 
claimed, and  a  highway  laid  out  on  it,  the  right 
to  use  it  as  a  street  or  highway  on  land  becomes 
appurtenant  to  tne  property  of  the  adjoiners, 
who  might  well  maintain  an  action  for  a  nui- 
sance on  such  street  or  highway. 

The  plaintiff  had  alleged  in  this  count  that  he 
had  received  damage  to  his  wharf  by  accretions 
of  mud,  etc.,  below  low-water  mark,  and  there 
was  some  evidence  to  support  the  allegation. 
The  court  decided  that  this  fact  should  have 
been  submitted  to  the  jury.  It  was  a  question 
entirely  distinct  and  separate  from  a  daim  of 
ri^t  of  highway  in  the  dock. 

With  this  history  of  the  anteoendents  of  this 
case,  there  can  be  no  difficulty  in  disposing  of 
the  exceptions. 

The  first  exception  is  to  the  admission  of  the 
bills  of  indictment  against  the  city.  They  con- 
stituted part  of  the  history  of  the  case,  and 
were  referred  to  in  the  testimony  of  the  plain- 
tiff, and  were,  therefore,  not  wholly  irrelevant. 
They  tended  'to  show  "that  the  conduct  [•194 
of  the  city,"  as  disclosed  by  the  evidence,  did 
not  "tend  to  oppression,"  as  has  been  charged 
in  the  argument  in  this  court. 

The  next  exception  is  to  the  charge  of  the 
court  in  their  instruction,  that  the  former  ver- 
dict and  judgment,  though  admitted  in  evidence, 
should  have  little  or  no  weight  on  the  decision 
of  the  case,  because  it  was  founded  on  erroneous 
instructions  on  the  law.  This  instruction  was 
in  exact  conformity  with  the  ruling  of  this 
court.  The  verdict  was  on  an  agreed  statement 
of  facts,  not  now  disputed,  on  which  the  court 
gave  an  opinion,  since  decided  by  this  court  to 
be  a  mistake.  Like  many  other  matters  given 
in  evidence  to  support  a  ease,  this  verdict  was 
received  as  not  irrelevant,  although  the  proof 
on  the  other  side  might  show  it  to  be  worthless. 
The  last  exception  is  to  the  charge  of  the 
court,  "that  there  is  not  any  evidence  in  the 
case  which  will  authorize  the  jury  to  find  that 
the  supposed  way  or  dock  between  the  plaintiff's 
wharves,  from  hiarh  to  low- water  mark,  for  the 
free  egress  and  ingress  of  boats  and  vessel  n  to 
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kod  from  the  same,  «>  alleged  and  described  in 
the  aeventb  count  in  hii  declaration,  wag  ever 
dedicated  by  the  town  or  cltv  of  Boston  to  the 
public  use,  either  as  a  public  highway,  town 
way,  dock,  or  public  way,  for  the  access  of 
boate  and  veaaeie  between  said  wharves  to  high- 
water  marlc,  or  the  egrcaa  therefrom  to  the  sea. 
That  there  is  not  any  evidence  in  the  case  which 
will  authorise  the  jury  to  find  that  the  aup- 
poaed  way  or  dock  between  the  plaintiff's 
wharves,  from  high  to  law-water  mark,  for  the 
egreaa  and  ingrcHS  of  boats  and  vessels,  to  and 
from  the  same,  as  alleged  and  described  in  the 
seventh  count  in  his  declaration,  was  ever  duly 
laid  out  and  established  by  the  town  of  Boston, 
or  the  authorities  thereof,  pursuant  to  law, 
either  as  a  public  highway,  town  way,  or  pub- 
lic way,  for  the  access  of  boats  and  vessels  l>e- 
tween  said  wharves  to  high-water  mark,  or  the 
^resa  therefrom  to  the  sea." 

This  instruction  is  in  entire  conformity  with 
the  previous  decisions  of  this  court  on  this  sub- 
ject. 

There  was  nothinf;,  in  the  opinion  of  this 
court,  which  should  subject  it  to  the  miscon- 
195*]  struction  of  having  decided  that  a*"town 
way"  for  boats  and  vessels  could  be  laid  out  on 
the  high  seas,  or  of  imputing  to  the  town  ofB- 
cera  such  an  obliquity  of  understanding  as  the 
assumption  of  such  a  power  would  argue;  on 
the  contrary,  the  court  decided  that  the  public 
ofllcers  bail  no  such  power;  but  that  the  city, 
•fUrr  It  reelaiiTieil  the  land  to  high-water  mark, 
might  continue  Rummer  street  as  a  highway  on 
land,  for  a  nuisance,  to  which  the  plaintiH 
might  sustain  an  action;  and  this  ease  was  re- 
manded in  order  to  give  the  plaintiff  an  oppor- 
tunity to  have  the  verdict  of  the  jury  on  this 
aubjeet;  and  also  for  any  injury  he  might  have 
sustained  by  the  drains  causing  an  accumula- 
tion of  matter  at  the  outer  end  of  the  plaintiff's 
wharves-  The  record  shows  that  the  plaintiff 
abandoned  any  claim  for  damngpa  for  either  of 
these  causes,  and  he  was,  of  course,  left  with- 
out aj^  case  to  be  siilimitterl  to  the  jury. 

Judgment  of  the  Cirotiil  Court  it,  therefore, 
a/prated,  toith  ooaii. 


JAMES  NATIONS  and  JoMph  NaUona.  Plffi. 
in  Err., 

VANCY  ANN  JOHNSON  and  James  Johnson. 

(Bat  8.  C.  24  How.  1»B-20T.) 
Doeinion  of  a  court  )uiv\ng  juriadietion,  i»  hind- 
*ijj  in  other  courti — jurisdiction  of  courts  of 
general  jurisdiction,  presumed — notice  to  de- 
fendant necessary  to  juiisriiclion — -u-rit  of  er- 
ror— irhen  notice  of,  by  publication,  sufficient 
^^aeevliona. 

Where  ■  court  has  furladlFtlou.  It  hss  a  rliht  tc 
decide  (ver>'  qaeslloa  wblch  occurs  In  tfae  cause ; 
aod  whether  Its  deolsion  be  correct  or  otherwise. 
Its  luaemcnt  until  reTRrapd,  as  a   ameral   rule,   li 

WbeDever  the  psrllea  [o  a  «iilt.  snd  the  subject 

at  a  court  of  egalty.  Ibe  decree  of  Ibat  court  is  ti: 

NOTK. — Onnvlu'lreneti  of  trcreet  In  tQUlty  In 
euhtri'iitnt  proBttdi»ot  at  taio^iee  uote,  60  C-  C 


beir  a 

rourti.    AcluBl  oolicp  might  to  be  give 

»here  It  Is  pracllcalile.  even  In  appellste  ti 

A  writ  of  error  does  not  set  udod  the  nartles; 
lets  anlf  on  the  record,  br  removlUK  the  record  In 
Jie  supervising  titbuDBl. 

A  writ:  of  error  Is  a  continuation  of  the  otlginil 
Itlntlon.  rather  than  the  comnieDcement  of  a  d« 

Where  the  record  shows  that  the  defendant  ap- 
)eared  Id  the  lubordlnate  court,  and  lltlnted  tbi 
nerlts  there  to  flnal  ]udBinent.  he  cannot  defol 
ID  appeal  b^  remorlng  from  tlie  lurlsdlciloa.  so  ■• 
o  render  a  personal  service  of  the  citation  tmp» 

In'  that  state  of  (acts,  service  t>r  publication,  at 
■ording  to  tbe  law  ol  Jarlsdlcilon  and  the  prsctln 
If  tbe  court.  Is  tree  from  objection,  and  Is  smpi; 
iiifncleut  to  support  the  Judgment  oI  tbe  appellau 
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[N  KRROR  to  Oie  CTrcuit  Court  of  the  Unitfd 
Stntcs  for  the  Western  District  of  Tenneswr, 

This  ease  arose  upon  a  petition  filed  in  tht 
court  below,  by  the  defendants  in  error,  on  cer- 
tain foreign  judgments  or  decrees,  for  certsia 
ncffiToes  snd  their  hire. 

The  trial  resulted  in  ■  verdict  and  judgnwnt 
in  favor  of  the  nlalntiffs ;  whereupon  the  defeiil 
ants  iiued  out  tJiis  writ  of  error. 

A  further  statement  of  the  case  appears  in  tbt 
opinion  of  the  court. 

ifr.  Georce  W.  VmUkml,  for  plaintiffs  hi 

It  may  be  safely  stated,  aa  a  general  priad- 
pie,  that  a  judgment  obtained  by  puMicstioe 
and  without  personal  servioe,  cannot  be  tbe 
foundation  of  an  airtlon  in  another  atate.  All 
suits  are  either  in  personam  or  in  rvm.  Wba 
in  personam,  there  must  be  personal  Mrvlee  to 
give  jurisdiction-  When  in  rem,  the  remedy  i» 
exhausted  when  the  rM  is  disposed  of. 

But  as  there  is  no  pretext  that  there  was  pe^ 
sonal  service  in  this  case,  or  that  the  party  ap- 
peared to  the  writ  of  error,  or  that  it  was  a  pro- 
ceeding in  rem,  then  it  follows  that  the  aupraw 
court  in  Mississippi  had  no  jurisdiction  over 
the  defendanta  and  the  decree  rendered  therdiii 
and  the  subsequent  decrees  of  tbe  Vice-Cli"n- 
cellor's  court  were  nullities  for  want  of  jurisiit 

eMas.  40;  11  Wend.  S47;  6  J-  J.  Marsh.  11, 
U.  29,  193,  197;  Boaaell  v.  Otia,  9  How.  S3t; 
Webster  v.  Reid,  11  How,  *37- 

I'his  question  of  jurisdiction  may  be  raiixl 
collaterally,  or  at  any  time  whenever  the  jodf- 
luent  shall  be  offered. 

1  Pet.  328;  3  Pet.  193;  10  Pet.  47*;  8  Ho*. 
340;  4  Cranch,  241;  11  Pet.  498;  3  How.  7H; 
UTKt.  313;  4  N.  Y.  513;  Green  T.  Ovstard.t*^- 
S.  (23  How.)  484. 

Uut  it  is  presumed  that  the  court  below  wtal 
upon  the  ground  that  as  the  parties  appealed 
And  pleaded  in  the  chancery  court,  they  wtf* 
liound  by  the  subsequent  proceedings  tn  tit 
court  of  errors  and  appeals.  Had  the  com^sil' 
nnta  prosecuted  their  appeal  aa  the  law  is- 
quired,  this  would  be  true;  but  as  they  Mtke 
time  elapse,  and  the  delendants  had  left  tht 
state,  and  had  no  attorney  of  record  upon  who* 
^5  0.1. 
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to  effect  service,  the  proceeding  upon  the  writ  I 
of  error  was  as  mucli  a  proce^ing  by  a  mere 
publication  as  though  it  had  been  a  matter  of 
original  cognizance. 

The  Mississippi  statute  is  not  different  from 
the  statutes  under  which  the  decisions  above 
quoted  were  made. 

Hutch.  Dig.  768,  769,  S§  34,  35;  Hutch.  Dig. 
p.  931. 

The  plaintifT  did  not  perfect  the  appeal,  the 
citation  can  only  be  served  upon  the  party  or 
his  attorney  of  record,  thus  showing  that  the 
writ  was,  to  all  intent  and  purposes,  one  orig- 
inal proceeding. 

A  writ  of  error  is  an  original  writ. 

2  Tidd,  Pr.  1134;  Co.  Litt.  298  h;  2  Wni. 
Saund.  5  ed.  100. 

A  writ  of  error,  like  a  scire  facias,  is  con^sid- 
ered  a  new  action  and.  therefore,  upon  bringing 
it,  the  defendant  in  the  original  action  may 
change  his  attorney  without  obtaining  a  judge*s 
order  therefor. 

2  Tidd,  Pr.  1141;  Batchelor  v.  Ellis,  7  Dum. 
&  E.  337;  see,  also,  Fairfax  v.  Fairfax^  5 
Cranch,  19;  2  Sm.  Lead.  Cas.  551,  notes  to  the 
cases  of  Mills  y.  Duryee,  7  Cranch,  481,  and  Mc- 
Elmoyle  v.  (Johefi^  13  Pet.  312;  Bissell  v.  Briggs, 
n  Moss.  4«2;  Green  v.  Sarmiento,  1  Pet.  C.  C. 
70 ;  Hall  v.  Williama,  6  Pick.  232 ;  Woodward  v. 
Tremcre,  6  Pick.  365;  4  6a.  48;  9  Ga.  132;  11 
Ga.  465;  25  Miss.  613;  2  Post.  (N.  H.)  277;  1 
R.  I.  73;  ITAroy  v.  Ketchum,  11  How.  166;  4 
Met.  333;  Lincoln  v.  Farver,  2  McL.  473. 

The  principle  is  that  in  cases  of  service  by 
publication  every  prerequisite  to  the  judgment 
must  be  preserved  and  affirmatively  shown. 

Thatcher  v.  Poicell,  6  Wheat.  119;  Ronken- 
dorff  v.  Taylor,  4  Pet.  859 ;  Bloom  v.  Burdick, 
1  Hill,  130;  Rea  ▼.  McEachron,  13  Wend.  466; 
Atkin$  T.  Kirman,  20  Wend.  241;  Jackson  v. 
Sheppard,  7  Cow.  88 ;  Jackson  v.  Esty,  7  Wend. 
148 ;  Sharp  y.  Johnson,  4  Hill,  99. 

The  court  took  the  decree  as  conclusive  as  to 
the  amoimt  of  hire  due  since  the  rendition  of 
the  judgment  in  Mississippi.  This  was  clearly 
wronfT.  The  jud&^ment  could  not  operate  pro- 
spectively as  to  the  rate  of  the  hire. 

So  counsel  appeared  in  this  court  for  defend- 
ants in  error. 

Mr.  Justice  Clilford  delivered  the  opinion  of 
the  court: 

This  case  comes  before  the  court  upon  a  writ 
of  error  to  the  district  court  of  tne  United 
197*]  States  for  the  western  district  of  'Texas. 
It  was  a  petitory  suit,  commenced  by  the  pres- 
ent defenoants,  and  was  founded  upon  a  certain 
final  decree  rendered  at  the  April  term,  1854,  by 
the  district  chancery  court,  held  at  Carroll  ton, 
in  the  state  of  Mississippi,  for  the  northern  dis- 
trict of  that  state.  Among  other  things,  the 
petitioners  allege  that  Nancy  A.  Johnson,  then 
Nancy  A.  Alvis,  and  a  minor,  by  her  next  friend, 
brought  a  suit  by  bill  of  complaint  in  that  court 
against  the  present  plaintins  to  recover  three 
uaves  belonging  to  her,  together  with  hire  for 
the  same  for  a  specified  time;  that  she  subse- 
quently intermarried  with  James  Johnson,  who 
was  admitted  with  her  to  prosecute  the  suit; 
that  the  cause  was  afterwaras  submitted  to  the 
eourt  for  a  final  hearing,  and  a  decree  entered 
dismissin|^  the  bill  of  complaint  at  the  cost  of 
the  petitioners.  I%ey  also  allege  that  they 
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prosecuted  a  writ  of  error  to  the  high  court  of 
errors  and  appeals  in  that  state,  and  that  the 
decree  of  the  district  court  of  chancery  was 
there  reversed,  and  a  decree  entered  in  their  fa- 
A'or.  That  decree,  as  set  forth  in  the  petition, 
shows  that  the  appellate  court  was  of  the  opin- 
ion that  the  slaves  in  controversy  were  the  prop- 
erty and  separate  estate  of  the  first  named  com- 
])lainant.  Wherefore  it  was  considered  by  the 
court  that  the  decree  of  the  Vice-Chanccllor 
ought  to  be  reversed,  and  it  was  so  ordered,  ad- 
judged, and  decreed;  and  the  court  proceeding 
to  pronounce  such  a  decree  as  the  subordinate 
court  should  have  rendered,  entered  a  decree 
that  the  complainants  do  have  and  recover  of 
the  respondents  the  slaves  then  in  controversy, 
for  the  sole  and  separate  use  and  right  of  the 
first  named  complainant,  and  requiring  the  re- 
spondents to  restore  the  slaves  and  deliver  the 
possession  of  the  same  to  the  said  complainant, 
or  her  authorized  agent.  It  is  also  recited  in 
the  decree  that  tlie  court  was  of  the  opinion  that 
the  complainant  was  entitled  to  recover  hire  for 
the  slaves  from  the  time  they  were  taken  from 
her  possession  by  the  respondents.  To  carry 
out  the  directions  of  the  court,  it  was  further 
ordered,  adjudged,  and  decreed,  that  the  cause 
be  remanded  to  the  subordinate  court,  and  that 
an  account  be  taken  of  the  hire  of  the  slaves, 
and  for  such  other  and  further  proceedings  as 
may  be  required  in  the  premises.  After  the 
mandate  went  down,  the  cause  was  sent  to  a 
'commissioner  to  carry  into  effect  the  di-  [*198 
rections  of  the  appellate  court.  He  made  a  re- 
port, showing  that  on  the  4th  day  of  February, 
1854,  the  reasonable  hire  for  the  slaves  amount- 
ed to  the  sum  of  $2,200;  and  he  also  reported 
that  the  hire  of  the  slaves  was  reasonably  worth 
$200  per  annum.  That  report  was  confirmed  by 
the  court,  and  on  the  14th  day  of  April  of  the 
same  year  a  decree  was  entered  in  favor  of  the 
complainants,  that  they  do  have  and  recover  of 
the  respondents  the  said  sum  of  $2,200  with  in- 
terest ;  and  also,  that  they  do  have  and  recover 
of  the  respondents  at  the  rate  of  $200  per  year 
for  the  hire  of  the  slaves,  from  the  date  of  the 
report  until  they  shall  be  surrendered  up  ac- 
cording to  the  decree  in  the  cause.  As  a  part  of 
this  decree,  it  was  also  ordered  and  directed  that 
execution  issue,  as  at  law,  for  the  amount 
awarded  to  the  complainants,  together  with  the 
costs  of  suit.  PlaintifTs  also  allege  in  their  pe- 
tition or  declaration,  that  those  decrees  or  judg- 
ments were  in  full  force,  and  that  they  have 
never  in  any  manner  been  annulled,  reversed, 
satisfied,  or  discharged,  either  in  whole  or 
part.  Process  was  duly  served  upon  the  de- 
fendants in  this  case,  and  on  the  5th  day  of  De- 
cember, 1864,  they  appeared  and  made  answer 
to  the  suit.  From  the  minutes  of  the  clerk  it 
would  seem  that  the  suit  was  entered,  in  the 
first  place,  as  a  suit  at  law,  and  it  was  certainly 
so  treated  by  the  defendants  in  their  first  an- 
swer. Those  proceedings,  however,  are  of  no 
importance  in  this  investigation,  because  the 
record  states,  that  on  the  4th  day  of  December, 

1856,  the  cause  was  docketed  on  the  chancery 
side  of  the  court;  and  on  the  2d  dav  of  June, 

1857,  the  defendants  a^in  appeared  and  filed 
their  answer  to  the  petition,  without  objection 
to  the  transfer  which  had  been  made  of  the 
cause.  To  that  answer  the  plaintiffs  excepted 
on  various  grounds,  and  after  a  full  hearing  the 
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exceptions  were  sustained,  and  the  answer  was 
stricken  out  hy  the  order  of  the  court.  Both 
parties  again  appear^  before  the  court,  sitting 
in  chancerv,  on  the  11th  day  of  June,  1857, 
when,  as  tne  record  states,  "upon  motion,  and 
merits  examined  by  the  court,  it  was  ordered 
that  the  cause  be  transferred  to  the  law  docket.'' 
199*]  No  objection  was  *made  to  that  order  by 
either  party,  and  for  aught  that  appears  to  the 
contrary,  the  transfer  was  made  by  consent. 
T^ave  was  subsequently  granted  to  the  plain- 
tiffs to  amend  their  petition,  and  on  the  26th 
day  of  January,  1858,  they  filed  an  amendment 
to  the  same,  alleging  that  they  were  citizens  of 
the  state  of  Tennessee,  and  tliat  the  defendants 
were  citizens  of  the  state  of  Texas.  They  also 
alleged  in  their  amended  petition,  that  the 
slaves  in  controversy  were  of  the  value  of  $3,- 
200,  and  prayed  iudgment  in  their  favor  for  the 
recovery  of  the  slaves^  and  in  default  of  the  de- 
livery of  the  possession  of  the  same,  they  also 
prayed  judgment  for  their  value,  and  "for  gen- 
eral relief." 

Exceptions  were  filed  by  the  defendants,  to 
the  amended  petition,  but  the  exceptions  were 
overruled  by  the  court.  At  the  same  time  the 
defendants  filed  an  additional  answer  to  the  pe- 
tition, denying  all  the  allegations  and  charges 
therein  contained,  and  also  pleaded  the  statute 
of  limitations  in  two  forms,  as  set  forth  in  the 
transcript.  Afterwards,  on  the  6th  day  of  Feb- 
ruary, 1858,  the  defendants  had  leave  to  plead 
nul  iiel  record  to  the  respective  decrees  set  forth 
in  the  plaintiff's  petition.  On  that  issue  the 
court  found  for  the  plaintiffs,  and  overruled  the 

Slea,  and  the  parties  went  to  trial  upon  the  plea 
enyin^  all  uie  allegations  and  enlarges  con- 
tained in  the  plaintiffs'  petition,  and  upon  the 
pleas  setting  up  the  statute  of  limitations.  To 
support  the  issue  on  their  part,  the  plaintiffs  in- 
troaueed  duly  certified  copies  of  the  two  records 
and  decrees  set  forth  in  their  petition,  and 

f»roved,  by  competent  witnesses,  the  value  of 
he  slaves  at  the  time  of  the  trial.  By  that  tes- 
timony it  appeared  that  one  of  the  slaves  was 
of  the  value  of  $800,  and  that  the  other  two 
were  each  of  the  value  of  $900.  Defendants  of- 
fered to  prove  that  they  removed  from  Missis- 
sippi on  the  20th  day  of  January,  1850;  that 
they  became  citizens  of  Texas,  and  were  domi- 
ciliated there  on  the  21st  day  of  February  of 
that  year,  and  that  they  had  ever  since  resided 
there  as  citizens  of  that  state.  That  testimony 
was  excluded  by  the  court  upon  the  objection  of 
the  plaintiffs,  and  the  defendants  excepted  to 
the  ruling.  They  offered  no  other  evidence, 
200*]  and  under  the  ^instructions  of  the  court 
the  jury  returned  their  verdict  for  the  plaintiffs. 
At  the  trial,  the  defendants  requested  the  court 
to  instruct  the  jury  that — 

1.  The  transcript  from  the  record  to  the  high 
court  of  errors  and  appeals,  and  the  chancery 
jcourt  for  the  northern  district  of  the  state  of 
Mississippi,  is  not  evidence  sufficient  to  entitle 
the  plaintiffs  to  recover. 

2.  That  that  portion  of  the  decree  of  the  chan- 
cery court  fixing  the  hire  of  the  negroes  at  $200 
a  year,  from  and  after  the  date  of  that  decree, 
is  no  evidence  of  the  value  of  the  hire  of  said 
negroes;  an4  unless  the  plaintiffs  have  intro- 
duced sotnt!  evidence  independent  of  that  record, 
proving  the  value  of  the  hire,  the  jury  cannot 
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allow  hire  trom  the  date  of  the  Judgment  mK> 
dered  by  the  Vice-Chancellor. 

But  the  court  refused  so  to  instruct  the  jury, 
and  did  instruct  them  that  the  record  was  con- 
clusive proof  that  the  title  of  the  slaves  was  in 
the  plaintiffs,  and  of  the  value  of  their  hire  up 
to  the  4th  day  of  February,  1854,  as  shown  bj 
the  record;  and  the  jury  were  also  instructs 
to  return  a  verdict  in  favor  of  the  plaintiffs  for 
the  additional  hire«  at  the  rate  of  $200  per  an- 
num, from  the  date  of  the  decree.  Instruction! 
were  also  given  to  the  jury  as  to  the  other  mat- 
ters of  claim  set  forth  in  the  petition;  but  in- 
asmuch as  they  are  not  now  made  the  subject 
of  complaint,  we  shall  pass  the  exceptions  over 
without  remark,  except  to  say  that  they  are 
evidently  without  merit. 

On  this  state  of  the  case  three  questions  are 
presented  for  decision. 

1.  It  is  insisted  by  the  plaintiffs  in  error  that 
the  court  erred  in  chargmg  the  jury  that  the 
record  offered  in  evidence  was  conclusive  proof 
as  to  the  title  of  the  slaves  in  controversy,  and 
of  the  value  of  their  hire  to  the  date  of  the  de- 
cree.   That  theory  is  based  upon  certain  facts 
which  are  apparent  in  the  record  of  that  suit, 
and  the  question  is  raised  both  by  the  instru^ 
tions  given  to  the  jury  and  by  the  refusal  of  the 
court  to  charee  as  requested.     It  appears  from 
the  record  of  the  suit,  that  the  bill  of  complaint 
was  filed  in  the  district  chancery  court  for  the 
northern  district  of  Mississippi  on  the  26tb 
*day  of  November,  1846,  and  that  the  [*201 
respondents  entered  their  appearance  on  the  23<i 
day  of  November,  1847,  ana  made  answer  to  the 
suit.    Testimony  was  taken  on  both  sides,  and 
the  respondents  continued  to  prosecute  their  de- 
fense to  the  suit  until  the  11th  day  of  April, 
1850,  when,  upon  final  hearing,  the  bill  of  coro- 
plaint  was  dismissed  at  the  cost  of  the  ooni- 
plainants.    Respondents'  attorney    then    with- 
drew his  appearance;  but  the  record  states  that 
the  complainants,  on  the  same  day,  prayed  an 
appeal,  which  was  granted,  upon  their  giving 
bond  for  costs  in  ninety  dayi,  "and  by  consent 
it  is  agreed"  that  the  appeal  be  taken  direcil} 
to  the  high  court  of  errors  and  appeals.    Com- 
plainants, however,  failed  to  prosecute  the  ap- 
peal within  the  appointed  time,  and  consequent- 
ly were  obliged  to  prosecute  the  appeal  by  writ 
of  error.    It  is  not  now  questioned  that  a  writ 
of  error,  under  the  circumstances  of  the  esse, 
was  the  proper  process,  by  the  law  of  that  state, 
for  the  removal  of  the  cause  into  the  appellate 
court;  but  it  is  insisted  that  the  subsequent  de- 
crees are  void,  because  the  respondents  were  not 
legally  notified  of  the  pendency  of  the  writ  of 
error.    Personal  service  was  not  made  <m  either 
of  the  respondents,  and  they  never  appeared  in 
the  appellate  court.    On  the  contrary,  it  ap- 
pears that  the  attorney  of  the  complainants,  on 
the  18th  day  of  January,  1852,  filed  an  affidavit 
in  the  cause,  that  the  defendants  in  error  were 
not  residents  of  the  state,  and  that  they  had  no 
attorney  of  record  on  whom  process  could  he 
served.    Provision,  however,  is  made  by  the  law 
of  that  sta>e  for  service  by  publication  in  ease* 
of  this  description.    By  the  act  of  the  29th  of 
January,  1829,  it  is  provided,  that  'S^henever  i 
cause  shall  be  removed  to  the  Supreme  Court  by 
writ  of  error,  and  the  court  is  satisfied  that  the 
defendant  in  error  is  a  nonresident,  and  has  no 
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attorney  of  record  within  this  state,  it  shall  be 
the  duty  of  said  court  to  cause  notice  of  the  pend- 
ency of  said  cause  to  be  published  for  three 
we&s  in  some  public  newspaper,  the  first  of 
irfaich  shall  be  at  least  three  months  before  the 
sitting  of  the  next  term  of  the  court  in  which 
the  case  is  pending,  within  this  state;  on  proof 
of  which  publication,  the  court  shall  proceed  to 
S02*]  hear  and  determine  said  cause,  *in  the 
same  manner  as  if  process  had  been  actually 
served  upon  the  said  defendant."  Hutchison^s 
Dig.  p.  931. 

That  regulation,  by  a  subsequent  act  passed 
on  the  2d  day  of  March,  1833,  is  made  ap- 
plicable to  the  high  court  of  errors  and  appeals, 
And  it  was  conc^ed  at  the  argument  that  the 
publication  was  made  under  that  provision.  On 
the  filing  of  the  aflldavit,  showing  that  the  de- 
fendants in  that  suit  were  nonresidents  of  the 
state,  it  was  ordered  by  the  court,  that  unless 
they  appeared  on  the  third  Monday  of  October, 
1853,  *'thc  court  will  proceed  to  hear  and  de- 
termine the  cause  in  the  same  manner  as  if 
process  had  been  actually  served;  and  it  was 
further  ordered  that  a  copy  of  the  order  be  pub- 
lished in  a  certain  public  newspaper  published 
at  the  capital  of  the  state,  once  a  week,  for 
three  weeks."  Publication  was  accordingly 
made,  as  appears  by  the  decree  in  the  cause, 
and  on  the  23d  day  of  January,  1854,  the  'de- 
cree was  entered  reversing  the  decree  of  the 
subordinate  court;  and  the  question  is,  whether 
the  notice  was  sufficient  to  give  the  appellate 
court  jurisdiction  of  the  case  and  the  parties. 
That  the  subordinate  court  had  full  jurisdiction 
is  admitted.  Both  of  the  respondents  appeared 
in  that  suit,  and  litigated  tne  merits  for  the 
period  of  three  years.  From  the  evidence  in 
the  case,  it  anpears  that  they  got  possession 
of  the  slaves  m  Tennessee,  in  violation  of  the 
rights  of  the  first  named  complainant,  and  re- 
moved them  to  the  state  of  Mississippi.  Suit 
was  brought  against  them  in  a  subordinate 
•court  of  the  latter  state,  and  after  three  years' 
litigation,  and  when  they  had  succeeded  in  dis- 
missing the  bill  of  complaint,  they  removed  to 
Texas,  carrying  the  slaves  with  them,  although 
they  knew  the  complainants  intended  to  seek  a 
revision  of  the  decree  in  the  appellate  court. 
All  of  the  equities  of  the  case  are,  therefore, 
with  the  present  defendants.  Where  a  court 
lias  jurisdiction,  it  has  a  right  to  decide  every 
question  which  occurs  in  the  cause;  and 
whether  its  decision  be  correct  or  otherwise,  its 
judgment,  until  reversed,  as  a  general  rule,  is 
regarded  as  binding  in  every  other  court.  When- 
•«ver  the  parties  to  a  suit,  and  the  subject-matter 
in  oontroversy  between  them,  are  within  the 
regular  jurisdiction  of  a  court  of  equity,  the  de- 
203*]  cree  of  that  *court  is,  to  every  intent,  as 
binding  as  would  be  the  judgment  of  a  court  of 
law.  Accordingly,  it  was  held  by  this  court, 
in  Pennington  v.  Gihsan,  16  How.  65,  that  in 
all  cases  where  an  action  of  debt  can  be  main- 
tained upon  a  judgment  at  law,  to  recover  a 
sum  of  money  awarded  by  such  judgment, 
the  like  action  may  be  maintained  upon  a  de- 
cree in  equity,  provided  it  is  for  a  specific 
amount,  and  that  the  records  of  the  two  courts 
are  of  equal  dignity  and  binding  obligation. 
ifad  the  decree,  therefore,  been  rendered  in 
-the  subordinate  court  before  the  appeal,  the 
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right  of  the  plaintiffs  below  to  recover  in  this 
suit  would  have  been  beyond  question,  unless 
there  is  some  other  error  m  the  record.  Courts 
of  general  jurisdiction  are  presumed  to  act  by 
right,  and  not  by  wrong,  unless  it  clearly  ap- 
pears that  they  have  transcended  their  powers. 
Gregnon  v.  Anior,  2  How.  319;  Voorheea  v. 
Bank  of  U,  8.  10  Pet.  449. 

Notice  to  tlie  defendant,  actual  or  construc- 
tive, however,  is  essential  to  the  jurisdiction  of 
all  courts,  and  it  was  held  by  this  court,  in 
Wehater  v.  Rcid,  11  How.  460,  that  when  a 
judgment  is  brought  collaterally  before  the 
court  as  evidence,  it  may  be  shown  to  be 
void  on  its  face  by  want  of  notice  to  the 
person  against  whom  it  is  entered.  Numerous 
cases,  also,  are  cited  by  the  counsel  of  the 
present  plaintiffs,  applicable  to  the  judgments 
or  decrees  of  a  couit  exercising  original  juris- 
diction, which  assert  the  general  rule  that  no 
man  shall  be  condemned  in  his  person  or  prop- 
erty without  notice,  and  an  opportunity  to 
maxe  his  defense.  And  some  of  them  go  much 
further,  and  lay  down  the  rule  as  applicable  to 
the  inception  of  the  suit,  that  notice  by  publi- 
cation is  insuflicient  to  support  the  judgment 
in  any  jurisdiction,  except  in  the  courts  of  the 
state  where  it  was  rendered.  Bostoell  y.  Otia, 
9  How.  350;  Oakley  y.  Aspinwall,  4  N.  Y.  513. 
None  of  these  cases,  however,  precisely  touch 
the  question  under  consideration.  Fersonal 
service  was  made  upon  the  defendants  in  this 
case  by  due  process  of  law  in  the  court  of  orig- 
inal jurisdiction,  and  the  question  here  is, 
whetlier  a  party  duly  served  with  notice  in  a 
subordinate  court,  after  he  has  appeared  and 
answered  to  the  suit,  and  secured  an  erroneous 
judgment  in  his  favor,  may  voluntarily 
^absent  himself  from  the  jurisdiction  of  [*204 
the  appellate  tribunal,  so  as  to  render  it  impos- 
sible to  give  him  personal  notice  of  an  appuJ, 
and  still  have  a  right  to  complain  that  notice 
was  served  by  publication,  pursuant  to  the  law 
of  the  jurisdiction  from  which  he  has  thus 
voluntarily  withdrawn.  We  think  not.  To  ad- 
mit the  proposition,  would  be  to  deprive  the 
other  party  of  all  means  of  removing  the  cause 
to  the  appellate  tribunal,  and  would  enable  a 
party,  wno  knew  he  had  wrongfully  prevailed 
in  the  court  below,  to  secure  the  fruits  of  an 
erroneous  judgment,  by  defeating  the  jurisdio- 
tion  of  the  appellate  court.  Actual  notice  ought 
to  be  given  m  all  cases  where  it  is  practicable, 
even  in  appellate  tribunals;  but  whenever  per- 
sonal service  has  been  rendered  impossible  by 
the  removal  of  the  appellee  or  defendant  in  error 
from  the  jurisdiction,  service  by  publication  is 
sufficient  to  give  the  appellate  tribunal  juris- 
diction of  the  subject  and  the  person,  provided  it 
appears  in  the  record  that  personal  notice  was 
given  in  the  subordinate  court,  and  that  the 
party  there  appeared,  and  litigated  the  merits 
of  the  controversy.  Contrary  to  the  views  of 
the  counsel  for  the  present  plaintiffs,  we  think 
there  is  some  distinction  between  the  notice 
required  to  be  given  to  an  appellee  or  defendant 
in  error  nnd  the  service  of  process  in  the 
original  suit.  A  writ  of  error  is  said  to  be  an 
original  writ,  because,  at  common  law,  it  was 
issued  out  of  the  court  of  chancery;  but  its 
operation  is  rather  upon  the  record,  than  the 
person.     Under    the   judiciary    act,  says  Mar- 
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shall,  Ch.  J.,  the  eftect  of  a  writ  of  error  is 
simply  to  bring  the  record  into  court,  and  sub- 
mit the  judgment  of  the  inferior  tribunal  to  re- 
examination. It  docs  not  in  any  manner  act 
upon  the  parties;  it  acts  only  on  the  record,  by 
removing  the  record  into  the  supervising  tri- 
bunal. Suits  cannot,  under  the  judiciary  act, 
be  commenced  against  the  United  States;  and 
yet  writs  of  error,  accompanied  by  citations, 
have  uniformly  issued  for  the  removal  of  judg- 
ments recovered  in  favor  of  the  United  States 
into  this  court  for  re-examination.  Such  cases 
are  of  daily  occurrence,  and  the  judgments  are 
here  reversed  or  affirmed  as  they  are,  with  or 
without  error;  and  it  has  never  been  supposed 
that  the  writ  of  error  in  such  cases,  though 
205*]  sometimes  ^involving  large  amounts, 
was  a  suit  against  the  United  States.  Plainly, 
therefore,  there  is  a  distinction  between  a  writ 
of  error  and  the  original  suit.  According  to  the 
practice  in  this  courts,  it  is  rather  a  continuation 
of  the  original  litigation  than  the  commence- 
ment of  a  new  action ;  and  such,  it  is  believed,  is 
the  general  uifQerstanding  of  the  legal  profes- 
sion in  the  United  States.  Cohens  v.  Virginia, 
6  Wheat.  410;  Clark  y.  Matihewson,  12  Pet.  170. 

No  rule  can  be  a  sound  one  which,  by  its 
legitimate  operation,  will  deprive  a  party  of 
his  right  to  nave  his  case  submitted  to  the  ap- 
pellate court;  and  where,  as  in  this  case,  per- 
sonal service  was  impossible  in  the  appellate 
court,  through  the  act  of  the  defendant  in  er- 
ror, it  must  DC  held  that  publication,  according 
to  the  law  of  the  jurisdiction,  is  constructive 
notice  to  the  party,  provided  the  record  shows 
that  process  was  duly  served  in  the  subordinate 
court,  and  that  the  party  appeared  and  litigated 
the  merits.  Constructive  notice,  says  Mr. 
Justice  Baldwin,  in  EollingatDorih  v.  Barbour, 
4  Pet.  475,  can  only  exist  in  the  cases  coming 
fairly  within  the  provisions  of  the  statutes  au- 
thorizing the  courts  to  make  orders  for  publica- 
tion, and  providing  that  the  publication,  when 
made,  shall  authorize  the  courts  to  decree. 
Rcgina  v.  Lightfoot,  26  Eng.  L.  &  E.  177  (6  El. 
&B.  822). 

As  stated  by  this  oourt  in  Harria  y.  Harde- 
man, 14  How.  339,  a  judgment  upon  a  proceed- 
ing in  personam  can  have  no  force  as  to  one 
on  whom  there  has  been  no  service  of  process, 
actual  or  constructive,  and  who  has  had  no  day 
in  court  or  notice  of  any  proceeding  against 
him.  Judgment  in  that  case  had  been  rendered 
without  any  sufficient  notice,  either  actual  or 
constructive  and,  of  course,  it  was  held  to  be 
irregular;  but  the  opinion  of  the  court  dearly 
recognizes  the  principle  that  constructive  notice 
in  certain  cases  may  be  sufficient  to  bind  the 
party.  Every  person,  as  this  court  said  in  the 
ease  of  The  Mary,  9  Cranch,  144,  may  make  him- 
self a  party  to  an  admiralty  proceeding,  and 
appeal  from  the  sentence;  but  notice  of  the  con- 
troversy is  necessary,  in  order  to  enable  him 
to  become  a  party.  When  the  proceedings  are 
against  the  person,  notice  is  served  personally, 
206*]  or  by  publication;  'but  where  they 
are  in  rem,  notice  is  served  upon  the  thing  it- 
self. Common  justice  requires  that  a  party, 
in  cases  of  this  description,  should  have  some 
mode  of  giving  notice  to  his  adversary;  and 
where,  as  in  thia  case,  the  record  shows  that 
the  defendant  appeared  in  the  subordinate 
•32 


court,  and  litigated  the  merits  there  to  final 
judgment,  it  cannot  be  admitted  that  he  can 
defeat  an  appeal  by  removing  from  the  juris- 
diction, so  as  to  render  a  personal  service  of  the 
citation  impossible.  On  that  state  of  facts, 
service  by  publication,  according  to  the  law  of 
the  jurisdiction  and  the  practice  of  the  court, 
we  think  is  free  from  objection,  and  is  amply 
sufficient  to  support  the  judgment  of  the  a]>- 
pellate  court.  Mandeville  y.  Rigge,  2  Pet.  489; 
Hunt  V.  Wickliffe,  2  Pet.  214. 

2.  It  is  insisted,  in  the  second  place,  by  the 
counsel  of  the  plaintiffs,  that  the  court  erred  in 
allowing  the  decree  to  ^  to  the  jury  as  evidence 
of  the  value  of  the  hire  of  the  slaves  subse- 
quently to  the  4th  day  of  February,  1854.  That 
theory  overlooks  the  fact  that  testimony  had 
been  introduced  by  the  present  defendants  show- 
ing the  value  of  the  slaves  at  the  time  of  the 
trial ;  and  that  the  decree  was  to  be  taken  in  con- 
nection with  the  parol  testimony,  showing  that 
the  slaves  were  still  living,  and  in  the  possession 
of  the  parties  originally  charged  with  their  ab- 
duction. No  evidence  had  b^n  offered  by  iht 
defendants,  and,  in  view  of  the  circumstances, 
we  think  the  char^  was  correct,  and  that  the 
prayer  for  instruction  was  prcmerly  refused. 

3.  While  the  cause  was  pending  on  the  chan- 
cery side  of  the  court,  on  motion  of  the  plain- 
tiffs, the  court  struck  out  the  answer  of  the  de- 
fendants, and  it  is  now  insisted  that  the  aetioD 
of  the  court  in  that  behalf  was  erroneous.  All 
we  think  it  necessary  to  say  in  reply  to  this 
objection,  is  to  remark  that  the  cause  was  sub- 
sequently transferred  to  the  law  docket  without 
objection,  and  that  a  bill  of  exceptions  does 
not  bring  into  this  court  any  of  the  prior  pro- 
ceedings for  revision.  Whatever  may  be  the 
practice  in  the  state  courts,  counsel  must  bear 
m  mind  that  there  is  a  broad  distincticMi  be- 
tween a  suit  at  law  and  a  suit  in  equity,  and 
must  understand  that  this  court  cannot  and 
will  not  overlook  that  distinction. 

•The Judgment  of  the  District  Court  it  l*2ff! 
affim^,  iffith  costs. 


GEORGE  R.  SAMPSON  and  Lewis  W.  TiHppaa, 
merchants  doing  business  under  the  firm  and 
name  of  Sampson  &  Tappan,  claimants  of  the 
ship  Sarah,  etc,  Appts,, 

V, 

SAMUEL  WELSH,  John  Welsh,  and  William 
Welsh,  trading  as  S.  &  W.  Welsh. 

(See  8.  C  24  How.  207,  208.) 

Jurisdiction  as  to  amount — consent,  or  stipulsr 
tion,  will  not  confer. 


Where  the  final  decree  of  the  clrcnlt  court  vts 
for  leas  than  $2,000,  ao  appeal  from  Its  decree  vin 
lie  to  this  court.  . 

The  decree  by  the  circalt  court  was  in  flSTor  n 

Note. — JurUdiction  of  the  United  States  Bufrm^ 
Court  dependent  on  amount — see  note  to  Gordon  ▼• 
Osden,  7  L.  ed.  U.  8.  592.  and  note  to  Schonk  ▼. 
Mollne,  M.  A  8.  Co.  87  L.  ed.  U.  8.  26e. 

66V.Bi 


CBJUtDLEK  V.   VO.N    ROEIMB, 


Ibe  llbclinti  for  tbe  anm  of  12,302.78,  with  Invt  to 
tbp  miMindinU  to  art  off  tbe  baUnce  dae  (bcm  tor 
frelgbi.  !■  "—  --  — ■ -■- 

them,  whirl!  reduced  "till „  , 

But  la  maklDK  this  etcclion.  the  proctori 

raipoDdenti    aUted    In    wiltlDE,    and    ai«d 

court,  that  tbe  election  to  aet  alt  waa  made 

uj  waiver  of  their  rieht  to  appeal  from  th 

After  tht*  electton  wos  made    tbe  court 

tl.OTl.ZT,  with  Interest  from  Jul;  20.  IBJS 

Tlili  WBi  a  Dual  decree  of  the  court,  and 

from  which  the  appeal  1b  taken :  and  as  It 

J 2.000,  DO  appeal  Bill  lie.  under  the  act  lyf  t 
nd  neither  the  reHenatlon  of  the  respon 


riadiction  to  tJib  court  wbere  It  i>  not  given  bj 


JAMES  A.  CHANDLER,  Plff.  in  BfT,~ 


artlea.  If  that 


H  Rive 


e  Taaey  dflivercd  the  opin- 


Bubmitted  Jan.  7,  ]8lrl.      Decided  Jan.  tl,  1881. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  PcnnBylvHiiin. 
The  hiator;  of  the  case  and  a  sudlcient  state- 
ment of  the  facte,  appear 

MefHTs.  O.  W.  'WlkartoK  and  B«  P>  Kb 
for  appellants. 

MettTs.  FklloB  and  Serrlll  for  Appellee*. 

Mr.  Chief  Juatii 
km  of  the  court: 

Tfafa  eaae  ia  brought  up  b;  an  appeal  from 
tlie  eirouit  court  of  the  United  States  (or  the 
•kBtem  district  of  Pennajlvania- 

A  libel  waa  filed  in  the  district  court  for  that 
district  b;  8.  A  W.  Welsh,  the  appellees,  a^insl 
the  ahip  Sarah  (of  which  Sampson  t  Tappaa, 
the  appellants,  are  the  owners)  to  recover  com- 
penution  for  dama)^  sustained  by  a  cargo  of 
coiTee  shipped  on  board  'Hie  Sarah,  at  Bio,  and 
consigned  to  the  libelants;  and  also  to  recov- 
er compensation  for  sundry  disbursements 
SOS')  'made  by  the  libelants  for  the  payment 
<rf  wages  and  provisions  tor  the  shEp. 

The  ship  owners  appeared  and  answered;  but 
it  Is  unnecessaiy  to  state  more  particularly  the 
facts  in  controversy  between  the  parties,  because 
the  final  decree  of  the  eireuit  court  waa  for  leu 
than  t2,000,  and  consequently  no  appeal  from 
tta  decree  will  lie  to  this  court. 

At  the  hearing  in  the  district  court  the  libel 
was  dismissed ;  but  upon  an  appeal  to  the  eir- 
ouit court  this  decision  was  reversed,  and  a  de- 
cree passed  by  the  circuit  court  in  favor  of  the 
libelants  for  the  sum  of  e2,30£.7S,  with  leave  to 
the  respondents  to  set  off  the  balance  due  them 
for  freight,  if  they  should  elect  to  do  so.  After- 
wnrdit.  the  respondents  appeared  In  court,  and 
elected  to  set  olT  this  balanoe  against  the  sum 
decreed  afrainst  them,  which  reduced  the  amount 
to  Sl,071.27.  But  in  making  this  election,  the 
proctors  for  the  respondents  stated  in  writing, 
and  filed  in  the  court,  that  the  election  to  aet  off 
was  made  without  any  waiver  of  their  right  to 
appeal    from    the    decree.     After    this   election 


for  the  above-mentioned  stun  of  81>OT1.27, 
interest  from  July  20,  18SB.  This  was  the  final 
decree  of  the  oourt,  and  tbe  one  from  which  the 
appeal  ia  taken;  and  aa  it  is  below  f 2.000,  no 
appeal  will  lie,  under  the  act  of  Congress.  And 
neither  the  reservation  of  the  respondents  in 
making  their  election,  nor  even  the  consent  of 
both  partio,  if  tliat  had  appeared,  will  give  ju- 
U  How. 


«See  6.  C.  24  How.  224-228.) 

Texas  act  of  limilnitont — question  for  ffmrt 
and  jury — if  i«  error  to  submil  (tiMlion  to 
juni  T-herr  then  is  no  evidence — eridenoe  of 
fraud — ichere  decision  is  favorable,  partf 
oanniit  exifpl  to  tke  evidence. 

1  a  suincieni  staie-        ^hete  there  wua  not  five  rears  from  the  date  of 

the  opinion  ol  the     the  deed  lo  defendant  tu  the  commencement  of  the 

anlt ;  held,  that  the  plens  of  the  Teiaa  statute  of 


The   c 
guest  I  QUI 


e  he  luntcleDt  evidence  ia 
F  declalon    of 


Whfre  It  appears  from  the  charge  that  the  dsel' 
alon  of  the  couit  wsa  faiorabie  (o  the  plaintiff,  he 
has  no  cause  for  complaint  upon  bla  eiceptlona  to 
the  comtietency  of  tbe  evidence. 

Ar^ed  D«c.  87,  I860.     Decided  Jan.  tl,  IRSl. 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Texas. 

This  case  arose  upon  a  petition  filed  in  tho 
court  below  by  the  plaintiff  in  error,  to  try  title 
to  a  league  of  land.  The  trial  resulted  in  a 
verdict  and  judgment  in  lavor  of  the  defend- 
ants; whereupon  the  plaintiff  sued  out  this  writ 
of  error. 

A  further  statement  of  the  caae  appears  ta 
the  opinion  of  the  court. 

Messrs.  Badcer  *  Carlisle  and  G.  IV.  P««> 
ell«J,  for  plaintiff  in  error: 

Tlie  court  should  not  charge  upon  an  issue  to 
which  there  is  no  evidence. 

Austin  T.  Talk,  20  Tex.  164;  Andrein  v. 
Sniithtoick.  20  Tex.  118;  Bteagalt  v.  McK filar, 
20  Tex.  268 ;  Chandler  v.  Fulton,  10  Tex.  21. 

The  court  ought  to  hove  instructed  the  jury 
that  there  was  no  evidence  to  warrant  a  finding 
upon  either  statute  of  limitations. 

Lea  V.  tfcrwando,  10  Tex.  137;  Parkor  v.  Le- 
tnan,  10  Tex.  116. 

A  charge  in  tbe  abctraet  might  be  hannleu, 
and  yet  ruinoua  if  not  warranted  by  the  evi- 

TAom;isoii  T.  Shannon,  9  Tex.  S3T;  MeOrtal 
V.  Wilson,  B  Tex.  429;  Wheeler  v.  Uocdy,  »  Tex. 
372;  Davis  y.  Loftin,  6  Tex.  402;  (Trosiar  t. 
Kirkor,  4  Tex.  252;  Bpenee  v.  Onstott,  3  Tex. 
147;  Love  v.  Wyatt,  IB  Tex.  S12;  Honoocifc  t. 
Eoran,  15  Tex.  607. 

There  having  been  no  written  evidence  wlut- 
ever,  to  sustain  the  pleas  of  three  or  five  nan' 
limitation,  it  wns  error  not  to  give  the  cnarge 

NoTK. — QtititUynt  of  law  and  faet,  for  emrt  or 
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wliich  said  there  was  no  such  issue  before  them,  ute  of  limitations  were  not  proved.    The  plain- 

because  the  refusal  was  calculated  to  leave  the  tiff's  counsel  requested  the  court  to  instruct  the 

jury  in  doubt  as  to  the  fact.  jury  that  there  is  no  documentary  evidence, 

Wintz  V.  Morrison,  17  Tex.  372.  title,  or  color  of  title,  to  support  these  pleat  of 

The  court  must  not  assume  that  as  doubtful  the  defendants  the  court  declined  to  advise  the 

which   is  clear  and  indisputable.    The   courts  jury  as  requested,  but  after  informinK  them  of 

for  the  district  of  Texas  having  adopted  the  the  nature  of  the  title  and  possession  that  would 

state  practice  in  common-law  cases,  this  court  support  such  pleas,  directed  the  jury  to  inquire 

will  follow  the  state  decisions,  although  Texas  whether  the  defendants  had  adauced  sufficient 

may  not  be  embraced  in  the  act  of  Congress.  evidence  to  sustain  them.    The  entire  case,  in 

U.  8.  V.  Wanson,  1  Gall.  5;  Fullerton  v.  Bank  so  far  as  such  pleas  were  concerned,  was  con- 

of  U.  8.  1  Pet.  612;  Hiriari  v.  Ballon,  9  Pet.  tained   in   written   documents  and   undisputed 

156;  Wright  v.  Lessee  of  Hollingsworih,  1  Pet.  facts.     It  is  the  duty  of  the  ceurt  to  determine 

165;  Life  and  Fire  Ins.  Co,  v.  Wilson^  8  Pet.  the  competency  of  evidence,  and  to  decide  all 

291.  leffal  questions  that  arise  in  the  progress  of  a 

The  rules  of  the  supreme  court  of  Texas,  how-  trial  and,  consequently,  when,  assuming  that  all 

ever,  on  this  subject  are  consistent  with  the  the  testimony  adduced  by  the  one  or  the  other 

common  law.  party  is  true,  *it  does  or  does  not  sup-  [*227 

Oreenleaf  v.  Birth,  9  Pet.  297;  Rhett  t.  Poe,  port  his  issue,  its  duty  is  to  declare  this  clearly 

2  How.  483 ;  C.  d  0,  Canal  Co.  v.  Knapp,  9  Pet.  and  directly.    Whether  there  be  any  evidence  is 

541.  a  question  for  the  judge;  whether  there  be  suffi- 

Messrs.  W*  G.  Hale  and  O.  Robinson  for  cient  evidence  Is  for  the  jury, 
defendants  in  error.  Company  of  Carpenters  v.  Haywood^  1  Doug. 

»,,*•-«         «.  ,,  J  11        J  Au        .  i  385;  Jewell  r.  Parr,  13  C.  B.  909. 

Mr.  Justice  Campbell  delivered  the  opinion       ^he  court  erred  in  refusing  to  Instruct  the 

of  the  court:        ,.,...,.,..  .  jury  as  requested,  and  in  submitting  the  deci- 

The  plaintiff  claimed  m  the  district  court  a  ^^^  ^^  questions  when  there  was  no  evidence  to 
league  of  land  m  the  county  of  Fayette,  ongi-  ^^-^^  ^^^^  Xh^  defendants  having  introduced 
^]]7.  granted  by  the  Mexican  government  to  ^^^^^  ^^^^  ^^  plaintiff  proposed  to  produce  tet- 
\yiliiamH.  Jade  and  whidi  was  m  the  posses-  ^j  ^^  ^  ^^^ety  of  cirSunsUnc^  to  show 
sion  of  the  defendante.  His  title  consists  of  a  ^^at  tie  possession  of  the  property  by  Von  Roc- 
record  of  a  suit  m  one  of  the  district  courts  of  ^^^  ^^  Collusive  and  fraudufent;  and  that  the 
Texas,  in  favor  of  Bremond  and  Van  Alstyne  ^^^  ^g  ^^^^^  ^  jji^^  ^j^^  the  intent  to  defraud 
apinst  a  number  of  persons  associated  under  ^^^  ^^^      ^y^^  creditors  of  the  German  Emign- 


th« 

which  judgment  was  recovered  in  1852.         "  fiBh'fraTrf^oTcoiiusionT  "Sie^'statiite  of  The  13th 

An  execution  was  issued  upon  this  judgment,  Elizabeth    concerning    fraudulent    conveyances 

and  a  levy,  sale,  and  conveyance  of  the  property  y^^^  ^^^^  adopted  in  Texas.    The  supreme  court 

in  controversy  were  made  m  1853,  according  to  ^^  ^^at  state  have  decided  that  when  a  deed  is 

iIUoS?*5S?*^  ^^  V  ®  ^i^i.        ^  plaintiff  was  ^  ^^.^e  pretense,  collusively  devised,  and  the 

«26»]  ^the  purchaser  at  the  sale.    There  was  ^ies  do  not  intend  other  than  an  ostensible 

testimony  conducing  to  prove  that  Von  Roeder  ^j^          ^  ^he  property,  the  property  does  not 

entered  unpen  the  land  as  the  agent  of  the  com-  ^^  ^  credaor^  aid  even  wfien  the  partiee 

pany.     The  defendants  m  their  answer  denied  r^^^^^^  ^n  irrevocable  disposition  of  the  proper- 

the  sufficiency  of  this  title,  and  pleaded  that  .      y^^^  ^y^^  conveyance  hw  been  made  wfei^e 

*^5®^  ^***  A^4^  adverse  and  peaceable  possession  .^^ent  to  defraud  creditors,  that  the  conTeyanoe 

of  the  land  for  more  than  five  years  under  deeds  .        j^                                                              ^ 

duly  registered,  and  had  paid  taxes  thereon;  saldioin  t.  Peet,  22  Tex.  708. 

and  also  that  they  had  possessed  the  land  peace-  ^his  decision  conforms  to  the  current  do^ 


^lr':\  Su^!  'd'er^'X^h^;  "^^S^^    ^^^'^  ^.}^J^J^^f^t^^ 
thority,  thus  daimine  the  benefit  of  the  15th 
and    16th   sections   of  the   act  of  limitations. 


thority,  thus'daimimj  the  benefit  of  the  15th  J^^^^^^^  f?Vo^J  SJiL^u^^^ 

and    16th   sections   of  the   act  of  limitations.  J^^  ^^^  ^  ^^  ^^\  ''^A.^Tn        ^    !5 

Hartleys  Dig.  arts.  2391,  2392.  ^^^  "T.*"J^  ^u'  the  act.    The  bills  and  notte 

The  title  exhibited  on  the  trial  by  the  defend-  ^j*  ^^'^^^^  *A\  ^"fS"^^  T"*     """JI^^^  !!?S 

ants  consisted  of  a  deed  purporting  to  be  made  ?'^.*5  P*'*  f>'  ^^tu^lt'-M^  ''Z  "^"^'^^  "^ 

by  the  German  Emigration  ^ompiny,  through  the  judgment  of  the  district  court, 

an   attorney,   Gustavus   Dressell,   in^  the  yiSr  These  show   that  the  plaintiffs  m   the  smt 

1848,  in  favor  of  the  defendant.  Von  Rodder,  were  creditors  lU  the  date  of  the  conveyance  to 

in  which  this  and  other  property  was  conveyed  Von  Roeder,  and  within  the  protection  of  the 

to  him,  and  deeds  from  Von  Roeder  to  the  co-  statute  of  frauds. 

defendants  dated  in  1850,  and  that  the  defend-  Without  considering  the  part  cular  testimonj 

ants  had  had  adverse  possession  under  them,  offered,  it  is  •our  opinion  that  the  dis-  [*t2S 

There  was  not  five  years  from  the  date  of  the  trict  court  erred  in  refusing  to  receive  evidence 

deed  to  Von  Roeder  to  the  commencement  of  the  to  impeach  the  deed  for  fraud, 

suit,  and  there  was  no  testimony  to  show  in  The  plaintiff  objected  to  the  introduction  of 

what  manner  the  German  Emigration  Company  th*.  deed  to  Von  Roeder  as  testimony,  becaoee 

had  heoome  entitled  to  the  property.     No  con-  it  was  not  shown  that  there  was  suob  a  corpo- 

veyance  from   William   H.  Jack,  the  original  ration  as  the  Germar  Association,  and  becaine 

grantee,  was  produced  either  to  the  company  or  a  letter  of  attorney  t<o  Dressell  was  not  ezhib- 

to  tho  defendants.    Thus,  the  pleas  of  tke  stat-  ited.    The  deed  was  admissibls^  because  it  sp- 
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feared  that  the  defendiiiitB  held  their  possession  upon  b^  the  ooiTrt,  the  eonnseT  said :     The  last 

vnder   it.     But  whether  it  wu   sufficient  evi'  point  is,  ivl)elher  the  canal,  from  it«  peculiar 

-deuce  of  title  in  the  German  Emigratioa  Com-  diaracter.  with  its  appurtenances,  can  be  taken 

paoy,  or  of  tranefer  to  the  defendants,  were  in    execution.      It   will    be   observed   that    the 

questions  which  it  was  competent  to  the  court  agreL-ment  admits  that  what  baa  been  levied  on 

to  detennine  in  its  instructions  to  the  Jury.     It  is  not  a  part  of  the  companj^'s  property,  but 

Appears  from  the  charffe  that  the  decision  of  Oie  the  whole  of  it,  and  the  inquiry,  therefore,  is 

«ourt  was  favorable  to  the  plaintifT.     He,  conse-  not  as  to  any  attempt  to  break  up  the  work  by 

quently,  has  no  cause  for  complaint  upon  his  ex-  detaching  a  fraction  from  the  rest,  but  to  sell  it 

ceptions  to  the  competency  ot  the  evidence.  as  a  unit.     It  will  be  further  (rinerved  that  the 

For  the  errors  we  have  noticed,  the  judgment  act  of  1825,  ch.  180,  which  defines  the  extent  of 

<f  the  Dislriet  Court  is  reversed,  and  the  oaiue  the  company's  powers  and  privileges  in  its  13th 

reauutded  for  further  prooeedingt.  section,  authorising  it  to  procure  the  necessaiy 
land  for  the  canal  and  its  works.either  by  agree- 

.^___  fflent  or  condemnation,  declares  that  the  com- 
pany shall  be  seised  of  such  land  as  of  an  abso- 

RnniCBT  oinp   J«rf  '"**  e9t«te  in  perpetuity,  or  with  such  leas  quan- 

SOBKKl  OUB,  ipp»,  tity  ,nd  durafion  of  interest  as  may  be  required ; 

^-  and  that  by  the  deed  of  Dec.  23,  1841,  the  land 

THE  TIDE  WATEB  CANAL  COMPANY.  levied  on  has  been  acquired  and  is  held  in  foe, 

(g«  B.  C.  24  How.  2BT-2W.,  ^^  ^"^  ""'^  "'  ««"*""»  ""^-wrily  «, 

AwmMs«  oonnol  be  sold  on  eneoution — remedy  The  questim,  then,  is,  whether  land  held  in 

of  single  credilot-  of  oorporalion,  to  sell  if  'ee  by  a  company  for  a  canal  and  its  appurte- 

property/  nnd  franehitti,  it  in  chanaery.  nauoes  can  be  seized  and  sold,  not  by  piece-meal, 

but  so  that  the  purchaser  will  take  the  land 

A  frsneblse  belns  aji  Ineorporeal  bertdltament,  with  the  entire  improvement  as  it  stands. 

.?^5i  J!.^',l'n%^*l'*i?„?'}S;Sl''  "'  ""  "■"=<>"  See  TipjKtt  V.  Walker.  4  Mass,  588;  13  Ssrg. 

law,  be  seised  unaer  a  fieri  facias.  .  „    nm     r     j             m          »%.   n   ^     ^  rn  mT 

It  woaW  be  BEslDst  the  principles  of  eqnlti  to  *  *l-  '12;  Lerdom  v.  Plymouth  R.  Co.  S  Watts 

allow  a  elDcle  creditor  to  destroy  tbe  vslaa  of  tbe  h  S.  26S;  Sutquehanyiah  Can.  Co.  T.  Bonham, 

f^^f^,M^%..'^^^°^^t'A  ^.."'JSI^Hi'i'.^^S  »  Watts  ft  S.  27;  Ifacon  R.  Oo.  t.  Porker,  0  Ga. 

nllfit'elSfec.'""'"'^  ""*■  ""  '"*"""  ""  '"  384;  Seymour  v!  Jfilford  d  Chit.  Turnpike  Co. 

If  tbe  appellant  bsa  a  rtsbt  to  enforce  the  sale  o(  10  Ohio,  4T6;  6  B.  Mon.  1;  Ooe  v.  fforJ,  befort 

the  whole  property    Including  the  frsnchlse,  bU  Mr.  Justice  McLean,  8  Am.  L.  Reg.  42;  S(at«  T. 

SdWliS.%("°l  tbec.^u"7m:?*teco'.ldSe"  «'"«.  5   Ire.  297;  Arth^  y.  Oomm.  d   R.  R. 

and  protected,  and  the  proptrtr  of  tbe  corparatloa  Bank,  9  Sm.  k  M.  429. 

disposed  of  to  the  best  advantase,  foe  the  beoeflt  of  The  differing  views  in  these  ca«ea  make  it  dU- 

■  A^MurVot' common  law,  from  the  natnre  of  Its  "=""  ^  »ay  that  there  is  any  settled  rule  at 

JnrtadlcUon  and  modes  of  proceeding,  Is  Incapable  common  law,  and  throw  us  back  on  principle: 

of  aecompllslilng  this  oW^t             __.„__         ,„  "nd,  so  considered,  it  seems  hard  to  escape  the 

Innetkin  anlnat°tha  sals,  ^^         «ranun«  an  in-  ponelusion,  that  as,  after  all,  a  corporation  is 
merely  placed  on  a  level  with  individuals,  it  can- 

Ar^tied  Ja^  9,  1881.     Decided  Jem.  tl,  1861.  not  hold  its  property  exempt  from  the  payment 
ot  its  debts.     But,  of  course,  a  purchaser  would 

APPEAL  from  the  Circuit  Court  ot  the  United  take,  not  the  corporate  franchise,  but  the  estate 

State*  for  the  Southern  District  of  Mary-  of  the  corporation  in  the  land,  and  would  take 

land.  that  estate  of  course  as  the  corporation  held  it. 

Oue,  the  appellant,   having,   on   request,  fur-  Holding  it  In  this  ease  on  the  condition  ot  al- 

nished   work   and   materials   for  the  construe-  lowing  the  public  to  use  the  canal  on  payment 

tion  of  the  Tide  Water  Canal,  Tecovered  a  iudg-  of    curtain   fixed  tolls,   the   same  user   on   the 

ment  against  tbe  company  on  the  12tb  of  No-  terms  would  continue  to  exist  alter  the  sale  aa 

Member,    1849.     A   scire   faeiaa   to   revive   this  before, 

judpient  was  sued  out  Nov.  1,  1B65,  and  result-  1829,  ch.  180,  j  12. 

«d  in  a  fiat  on  the  first  Monday  of  April,  1S56,  Perhaps,  however,  the  true  view  In  which  to 
and   thereupon  a  fieri   facias   issued   upon  the  regard  tAis  case  is,  to  look  at  it  as  controlled 
judgment  under  whiiA  the  marshal  of  the  dis-  by  the  law  of  Maryland  and  the  analogies  of 
trict  of  Maryland  levied  upon  and  advertised  for  that  law.     The  element,  which  elsewhere  seems 
sale  certain  land  lying  eround  the  canal  basin  to  settle  that  a  public  improvement  cannot  be 
and  other  property  which,  by  agreement,  is  to  sold  on  execution,  la  its  inalienability.     "  '''" 
be  taken  as  the  whole  property  of  the  company  legislature  wilt  allow  a  voluntary  ass  _ 
in  the  state  ot  Maryland.  the  presumption  of  a  prohibition  against  invol- 
To  enjmn  this  sale,  the  company  filed  its  bill  untary  alienation  falls  to  the  ground.     Act  of 
on  the  equity  side  of  tjie  oofut  below,  and  an  Maryland  of  1836,  eh.  368,  £  5,  authorized  the 
Injunction   was   issued.    Appellant  put  in  his  company  to  raise  money  by  a  loan,  and  tbe  court 
answer,  and  upon  final  hearing  the  injunction  of  appeals  of  that  state  in  Bueg.  Bridge  d  Bank' 
was  made  perpetual.  in;  Co.  v.  Qea.  Ins.  Oo.  3  Md.  311,  decided  it  to 
From  this  decree  the  present  appeal  is  pnwe-  b«  the  law  of  Maryland,  that  the  power  in  a  cor- 
euted-  poration  to  borrow,  carried  with  it  the  power  to 
liie  case  further  appears  in  the  opinion  of  the  mortgage.    But  a  power  to  mortgage  neoeesa- 
WMirt.  rily  involves  a  sale  se  a  possible  result;  and  If, 
Mettre.  S,  Msuiob  CaasplieU  and  F.  H^  therefore,  in  the  present  instance,  the  general 
lAWCklia,  for  appellants:  assembly  ot  Maryland  have  authorised  the  earn- 
After  disooMii^  eert»in  qoaaUona  not  j^aasad  panj  to  part  wiUi  its  land  and  canal,  it  cannot 
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be  said  that  any  public  policy  forbids  a  sale  on 
execution. 

Mr.  Gtoorge  W.  Dobbin*  for  appellee: 

The  property  levied  upon  is  not  properly  the 
subject  of  a  levy  and  sale  under  a  fieri  facias. 

The  levy  was  made  on  the  locks  of  the  canal, 
its  toll-house  or  collector's  office,  and  the  lands 
surrounding  tHe  outlet  locks,  necessary  to  the 
uses  and  working  of  the  canal.  It  must,  there- 
fore, be  something  other  than  the  canal  itself, 
and  it  is  obviously  intended  to  apply  to  that 
part  of  the  thing  levied  upon  which  is  not  vini- 
bly  a  part  of  the  canal;  that  is,  the  land  which 
the  marshal  in  his  levy  calls  wharf  property 
and  building  lots,  etc.,  all  of  which  are  admit- 
ted to  be  necessary  for  the  uses  and  workings  of 
the  Tide  Water  Canal. 

The  appellee  will  contend  that  it  possesses 
only  an  easement  acquired  for  the  purposes  of 
its  incorporation,  connected  with  the  franchise 
of  taking  toll  from  the  public  for  the  use  of  that 
easement,  and  that  the  said  easement  and  fran- 
chise are  not  subject  to  levy  and  sale  under  a 
fieri  facias; 

Ammant  v.  Ifew  Alexandria  and  Pittthurg 
Turnpike  Co,  13  Serg.  &  R.  210;  Leedom  y. 
Plymouth  R.  Co,  5  Watts  k  S.  265;  Susque- 
hannah  Can,  Co.  y.  Bonham,  9  Watts  &  S.  27 ; 
Seymour  v.  Milford  d  ChU.  T,  R.  Co.  10  Ohio 
476 ;  Winchester  and  Lex.  Turn.  Co.  t.  Vimoni, 
6  B.  Mon.  1 ;  Coe  v.  Hart,  6  Am.  L.  Reg.  41,  42; 
Ludlow  y.  Nurd,  6  Am.  L.  Rc^.  502;  Tippete 
y.  Walker,  4  Mass.  596 ;  Macon  R.  Co.  y.  Parker, 
9  Ga.  377 ; 

That  even  if  a  portion  of  the  property  levied 
upon  is  liable  to  sale,  the  levy  navm^  blended 
it  with  that  which  is  not  liable,  is  void  for  the 
whole. 

Ammant  y.  New  Alexandria  and  Pittsburg 
Turnpike  Co.  13  Serg.  &  R.  210. 

Mr.  Chief  Justice  Taney  deliyered  the  opin- 
ion of  the  court: 

It  appears  from  the  record  in  this  case  that  a 
judgment  was  obtained  by  Robert  Que,  the  ap- 
pellant, against  the  Tide  Water  Canal  Com- 
pany, in  uie  circuit  court  of  the  United  States 
for  the  district  of  Maryland,  upon  which  he 
issued  a  fieri  facias,  and  the  marshal  seized  and 
advertised  for  sale  a  house  and  lot,  sundir 
canal  locks,  a  wharf,  and  sundry  other  lots;  all 
of  which  property,  it  is  admitted,  belonged  to 
the  canal  company  in  fee. 

Tlie  canal  company  thereupon  filed  their  bill 
in  the  circuit  court,  praying  an  injunction  to 
prohibit  the  sale  of  tiiis  property  under  the  fieri 
facias.  The  injunction  was  granted,  and  after- 
wards, on  final  hearing,  made  perpetual.  And 
from  this  decree  the  present  appeal  was  taken. 

The  Tide  Water  Canal  is  a  public  improve- 
ment situated  in  the  state  of  Maryland,  and 
constructed  and  owned  by  a  joint  stodc  com- 
pany chartered  by  the  state  of  Maryland  for 
that  purpose.  Tlie  canal  extends  from  Havre 
de  Grace,  in  Maryland,  to  the  Pennsylvania 
line ;  and  it  is  admitted  that  the  property  levied 
on  is  necessary  for  the  uses  and  working  of  the 
canal. 

Upon  the  matters  alleged  in  the  bill  and  an- 
swer, several  questions  of  much  interest  and 
importance  have  been  raised  by  the  respective 
parties  and  discussed  in  the  argument  h^ro. 
But  we  do  not  think  it  necessary  to  decide 
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them,  nor  to  refer  to  them  particularly,  because, 
if  it  should  be  held  that  this  property  is  liable 
to  be  sold  by  a  judicial  proceeding  for  the  pay 
ment  of  this  debt,  yet  it  would  be  against  equity 
and  unjust  to  the  other  creditors  of  the  corpora- 
tion, and  to  the  corporators  who  own  the  stock, 
to  suffer  the  property  levied  on  to  be  sold  under 
this  fi.  fa.  and,  consequently,  the  circuit  court 
was  right  in  granting  the  injunction. 

♦Tlie  Tide  Water  Canal  is  a  great  [•263 
thoroughfare  of  trade,  through  which  a  large 
portion  of  the  products  of  the  vast  region  of 
country  bordering  on  the  Susquehanna  river 
usually  passes,  in  order  to  reach  tide  water  .and 
a  market.  The  whole  value  of  it  to  the  stock- 
holders consists  in  a  franchise  of  taking  toll  on 
boats  passing  through  it,  according  to  the  rates 
granted  and  prescribed  in  the  act  of  assembly 
which  createa  the  corporation.  The  property 
seized  by  the  marshal  is,  of  itself,  of  scarcely 
any  value  apart  from  the  franchise  of  taking 
toll,  with  which  it  is  connected,  in  the  bands  of 
the  company,  and  if  sold  under  this  fieri  facias 
without  the  franchise,  would  bring  scarcely  any- 
thing; but  would  yet,  as  it  is  essential  to  the 
working  of  the  canal,  render  the  property  of 
the  comoany  in  the  franchise,  now  so  yiduable 
and  productive,  utterly  valueless. 

Now,  it  is  very  clear  that  the  franchise  or 
right  to  take  toll  on  boats  going  through  the 
canal  would  not  pass  to  the  purchaser  under 
this  execution.  The  franchise  being  an  incor- 
poreal hereditament,  cannot,  upon  the  settled 
principles  of  the  common  law,  oe  seized  under 
a  fieri  facias.  If  it  can  be  done  in  any  of  the 
states,  it  must  be  under  a  statutory  proyiaion  of 
the  state;  and  there  is  no  statute  of  Maryltnd 
changing  the  common  law  in  this  respect.  In- 
deed, the  marshal's  return  and  the  agreement  of 
the  parties  show  it  was  not  seizeoTand  cod- 
sequently,  if  the  sale  had  taken  place,  the  re- 
sult would  have  been  to  destroy  utterly  the 
value  of  the  property  owned  by  the  company, 
while  the  creditor  himself  would,  most  proba- 
bly, realize  scarcely  anything  from  these  useless 
canal  locks,  and  lote  adjoining  them. 

The  record  and  proceedings  before  us  show 
that  there  were  other  creditors  of  the  corpora- 
tion to  a  large  amount,  some  of  whom  loaned 
money  to  carry  on  the  enterprise.  And  it 
would  be  against  the  principles  of  equity  to  al- 
low a  sins^le  creditor  to  destroy  a  fund  to  whiclf 
other  creditors  had  a  right  to  look  for  payment, 
and  equally  against  the  principles  of  equity  to 
permit  him  to  destroy  the  value  of  tiie  property 
of  the  stockholders,  by  dissevering  from  the 
franchise,  property  which  was  essential  to  its 
useful  existence. 

*In  this  view  of  the  subject,  the  court  [*264 
does  not  deem  it  proper  to  express  any  opinion  as 
to  the  right  to  this  creditor,  in  some  other  form 
of  judicial  proceeding,  to  compel  the  sale  of  the 
whole  property  of  the  corporation,  including 
the  franchise,  for  the  payment  of  his  debt  Xor 
do  we  mean  to  express  any  opinion  as  to  tlie 
validity  or  operation  of  the  deeds  of  trust  and 
acts  of  .\ssembly  of  the  state  of  Maryland,  re- 
ferred te  in  the  proceedings.  If  the  appellant 
has  a  right  to  enforce  the  sale  of  the  whole 
property,  including  the  franchise,  his  remedy 
IS  in  a  court  of  chancery,  where  the  rights  sad 
priorities  of  all  the  creditors  may  be  considered 
and  protected,  and  the  propertgr  of  the  corpora- 
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tion  disposed  of  to  the  best  advantage,  for  the 
benefit  of  all  concerned.  A  court  of  common 
law,  from  the  nature  of  its  juriftdiction  and 
modes  of  proceeding,  is  incapable  of  accom- 
plishing this  object ;  and  the  Circuit  Cattrt  uxu 
right  in  granting  the  injunction^  and  its  de- 
cree i$,  therefore,  affinned. 


THE  LESSEE  OF  ISAIAH  FROST  et  dL,  Plffe, 

in  Err,, 

V, 

THE  FROSTBURG  COAL  COMPANY. 
(See  8.  C  24  How.  278-284.) 

Pewere  of  corporation — person  dealing    with, 
cannot  set  up  irregularities  in  organization. 

The  defendants  were  made  a  corporation  by  the 
charter,  the  persons  named  in  It  constituting  the 
corporate  body,  clothed  with  the  powers  and  privi- 
leges conferred  upon  it,  and  were  capable  of  taking 
and  holding  real  estate. 

If  some  irregularities  occurred  In  the  organisa- 
tion of  the  company,  inasmuch  as  no  act  made  a 
condition  precedent  to  the  existence  of  the  corpora- 
tioD  has  been  omitted,  or  its  nonperformance  shown, 
a  party  dealing  with  the  company  is  not  permitted 
to  set  up  the  irregularity. 

The  courts  are  boand  to  regard  it  as  a  corporation, 
•o  far  as  third  persons  are  concerned,  until  it  is 
diasolved  by  a  judicial  proceeding  on  behalf  of  the 
goyernment  that  created  it 

Argued  Jan.  11,  1861.   Decided  Jan.  21,  1861. 

JN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  plaintiffs  in  error, 
against  the  present  defendant  in  error. 

Til*)  trial  resulted  in  a  verdict  for  the  defend- 
ant, and  the  plaintiff  brought  the  case  to  this 
court  by  writ  of  error. 

The  case  further  appears  in  the  opinion  of  the 
court. 

Messrs,  Bewjailii  Howard  Shaekelf ord* 
Henry  Winter  DaTia,  and  J.  B.  Partridse* 
forplain  tiffs  in  error: 

The  plaintiffs  in  error  will  insist: 

1.  That  the  act  of  assembly  of  Feb.  24,  1845, 
did  not  create  the  Frostburg  Coal  Company  a 
body  corporate. 

2.  The  proceeding  of  the  parties  named  in 
that  act  have  not  suffioed  in  law  to  constitute 
them  a  body  corporate  under  the  law  of  Alary- 
land. 

3.  That  there  was,  therefore,  no  corporate 
body  in  law  competent  to  take  by  the  name  of 
the  Frostburg  Coal  Company  on  the  13th  March, 
1845,  nor  at  any  time  thereafter  during  the  life 
of  Isniah  Frost,  the  ancestor  of  plaintiff,  and 
thorelore. 

4.  That  the  instrument  in  writing  relied  on 
by  the  defendants  for  their  title,  purporting  to 
be  a  deed  from  said  Isaiah  Frost  to  the  Frost- 
burg Coal  Company,  dated  13th  March,  1845, 
was  never  operative  as  a  deed,  but  was  void  for 
want  of  a  grantee  competent  to  take. 

5.  That  neither  the  said  Isaiah  Frost  nor  the 
plaintiffs,  are  or  can  be  estopped  by  said  deed, 
or  by  any  act  mentioned  in  the  record  from 
Maiming  the  lands  in  controversy. 

Tlie  existence  of  the  company  was  not  proved 
by  the  subscription  and  distribution   of   stock 

Non. — Bstoppel  to  deny  character  or  powert  of 
tortipn  cot-porutioH — see  note  to  24  L.  B.  A.  207. 
24  HOW. 


and  organization  in  pursuance  of  the  law.    Sev- 
eral things  are  here  required  to  be  done. 

1.  The  capital  stock  of  5,000  shares  at  $100 
eadi  must  all  be  taken. 

2.  The  lands  and  minerals  of  Messrs.  Frost 
and  McKaig  were  to  be  subecribed. 

3.  Other  persons  were  to  be  associated  with 
them  by  subscriptions  of  stock  payable  in 
money. 

4.  It  requires  more  than  five  stockholders  to 
organize. 

5.  The  stock  must  not  be  subscribed  for  or 
distributed  in  illegal  proportions. 

It  is  a  well-settled  principle  of  the  law  of  cor- 
porations that  organization  must  be  in  pur- 
suance of  the  charter. 

A  charter  is  a  voluntary  ^^nt  from  the  legis- 
lature, imposing  no  obligation  unless  accepted, 
and  leaviT^  it  discretionary  with  the  individ- 
uals interested  to  or^ganize  or  not.  As  a  con- 
dition precedent  to  the  existence  of  a  corpora- 
tion, it  must  organize  in  pursuance  of  the  terms 
of  its  charter. 

An  incorporated  company  is  precisely  such  as 
the  incorporation  act  makes  it,  derives  its  power 
from  that  act,  is  capable  of  exercising  them  only 
in  the  manner  authorized  by  it. 

2  Cranch,  126;  24  Barb.  514;  2  McLean,  202. 

Conditions  precedent  must  be  fairly  complied 
with. 

Redf.  Rail.  7,  8;  Ang.  &  Ames,  Corp.  |  87. 

Where  a  given  amount  of  capital  stock  is  re- 
quired to  be  used  or  paid  in  before  the  corpora- 
tion goes  into  operation,  this  is  to  be  regarded 
as  an  indispensable  condition  precedent. 

Redf.  Rail.  8,  10.  80;  39  Me.  571;  10  Wend. 
266;  39  Me.  571,  587. 

From  the  nature  of  things,  the  artificial  per- 
son must  be  created  before  it  can  be  capable  of 
taking  anything. 

When  the  corporation  is  to  be  brought  into 
existence  by  some  future  acts  of  the  corporators, 
the  franchises  remain  in  abeyance  until  such 
acts  are  done. 

4  Wheat.  518. 

The  counsel  then  reviewed  the  evidence,  and 
endeavored  to  show  that  the  corporators  in  this 
case  had  not  perfected  an  organization  in  ac- 
cordance with  the  charter  and  the  general  law. 

Messrs.  Qeinr^e  A.  Pearre  and  William 
Price,  for  defendant  in  error: 

There  was  a  corporate  body,  the  Froetliurg 
ConI  Company,  in  existence  on  the  13th  of 
March,  1845,  capable  of  taking  this  land  by 
deed.  This  corporation  is  complete  as  a  corpo- 
rate body  by  the  terms  of  the  charter  itself,  as 
soon  as  accepted  by  the  corporators. 

Ang.  &  Ames,  Corp.  475,  476,  SS  2,  3;  16 
Mass.  94 ;  Vermont  Oen.  R.  Co.  v.  Olayes,  21  Vt. 
30. 

T^ere  is  nothing  in  the  charter  which  pre- 
vents the  corporation  from  having  an  existence 
until  any  given  amount  of  stock  is  subscribed, 
either  in  land  or  money,  and  in  the  ab<tenoe  of 
such  a  restriction,  may  go  into  operation  before 
the  whole  or  any  given  quantity  of  the  capital 
stock  is  subscribed. 

Ang.  k  Ames,  Corp.  Ill,  112,- ch.  5,  {  1;  1  Pet. 
46. 

Even  if  the  act  of  1838,  ch.  267,  applies,  and 
any  of  the  causes  of  forfeiture  declared  by  the 
15th  section  of  that  act  have  occurred,  yet  these 
are  causes  for  which  the  state  herself,  through 
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Iier  judicial  tribunals,  may  declare  the  chnrter 
forfeited.  The  company  was  not  notified  by  an 
action  of  ejectment  at  the  suit  of  private  per- 
sons, to  be  prepared  to  show  it  has  not  violated 
its  (barter.  Until  the  state  forfeits  the  charter, 
the  franchise  continues. 

1  Md.  653;  10  Gill  &  J.  346;  9  Gill,  404;  4 
Gill  &  J.  1;  5  Mass.  230;  Ang.  k  Ames,  Ck>rp. 
746. 

To  prove  the  existence  of  a  corporation,  it  is 
onlv  necessary  to  prove  the  charter  and  user 
under  it. 

Ang.  &  Ames,  572,  ch.  18,  {  2;  see,  also,  10 
Wend.  276;  2  Gill  &  J.  478. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland. 
279*]  *The  action  in  the  court  below  was  an 
ejectment  brought  by  the  heirs  of  Isaiah  Frost, 
to  recover  the  possession  of  a  tract  of  land  situ- 
ated in  the  county  of  Allegany,  Maryland.  The 
defense  set  up  waa  a  conveyance  of  the  land  by 
their  ancestor  to  the  defendants.  The  only  ques- 
tion in  the  case  is,  whether  or  not  the  Frostbuig 
Coal  Company  was  capable  of  taking  and  hold- 
ing real  estate  at  the  date  of  the  de^,  the  13th 
March,  1845. 

The  court  chamd  the  jury,  if  they  found  that 
Mediack  Frost,  Isaiah  Frost,  Thomas  J.  Mc- 
Kaig,  and  William  W.  McKaig,  the  parties 
named  in  the  act  of  incorporation  of  1S45,  ac- 
cepted the  charter,  and  proceeded  to  act  as  a 
corporate  body  under  it,  by  the  name  of  the 
Frostburg  Coal  Company,  opened  their  coal 
mines,  transported  the  coal  to  market,  borrowed 
money  on  the  credit  of  the  company,  and  made 
large*  and  costly  improvements  on  the  lands  in 
controversy,  during  all  which  time  Isaiah  Frost, 
the  ancestor,  acted  as  one  of  the  directors ;  and 
further  found,  that  the  said  Frost  executed  and 
delivered  to  the  company  the  deed  of  the  13th 
March,  1845,  given  in  evidence,  they  mu^t  find 
a  verdict  for  the  defendants. 

The  act  of  incorporation,  which  was  pasMcd 
February  24,  1845,  provided  that  Mechack 
Frost,  Isaiah  Frost,  Thomas  J.  McKaig,  and 
William  W.  McKaig,  and  such  other  persons  as 
may  be  associated  with  them  in  the  manner 
afterwards  provided,  ahall  be,  and  they  are  here- 
by incorporated  and  made  a  body  politic  and 
corporate,  by  the  name  of  the  Frostburg  Coal 
Company,  and  by  that  name  shall  have  succes- 
sion, etc.,  conferring  the  usual  corporate  power 
for  the  manufacture  of  iron,  and  mining  of  coal, 
and  for  transporting  the  same  to  market;  and 
among  others,  the  power  to  purchase  and  hold 
all  such  property,  real,  personal,  and  mixed,  as 
the  company  may  require  for  the  purposes 
aforesaia. 

The  2d  section  provided,  that  the  eapit^l 
stodc  of  the  company  should  consist  of  five 
thousand  shares  of  $100  each,  for  which  the 
lands  and  mines  of  Mechack  Frost,  Isaiah  Frost, 
lli<»nas  J.  McKaig,  and  William  W.  McKai}^, 
on  one  part,  and  those  who  may  associate  with 
S80*]  them  *aad  constitute  the  aforesaid  sub- 
scription for  stock,  payable  in  money,  on  the 
other  part. 

The  3d  section  provided,  that  the  subscrip- 
tions to  the  capital  stock  should  be  made  ut 
such  places,  aiiu  in  such  manner,  as  should  be 
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designated  by  the  four  persons  above  named, 
and  that  the  shareholders  of  one  or  more  aharea 
of  stock  should  be  members  of  the  eorpomtion^ 
and  entitled  to  one  vote  for  each  share  so  held ; 
and  making  the  shares  assignable  and  transfer* 
able,  as  may  be  provided  in  the  by-laws  of  the- 
company. 

The  4th  section  provided,  that  the  affairs  of 
the  company  should  be  managed  bv  a  president 
ond  four  directors,  to  be  elK>sen  oy  tne  stock- 
holders, to  serve  one  year,. and  till  others  shall 
be  elected ;  and  until  the  first  election  of  direct- 
ors shall  be  held,  the  said  Mechack  Froet, 
Isaiah  Frost,  Thomas  J.  McKaig,  and  William 
W.  McKaig,  shall  have  full  power  and  authori^ 
to  exercise  all  the  corporate  powers  of  the  said 
company,  etc. 

Tne  5th  section  provided  that  a  general  meet- 
ing of  the ,  stockholders  should  be  neld  aa  soon 
as  the  company  is  organized,  and  annnally 
thereafter,  on  the  first  Monday  of  June  in  each 
year,  for  the  election  of  directors,  and  to  eon- 
suit  upon  the  business  of  the  company. 

On  the  12thi  March,  1845,  the  associates  met 
in  pursuance  of  the  authority  given  in  the  3d 
section  of  the  act,  at  which  meeting  the  whole 
number  of  shares,  constituting  the  capital  stock, 
were  subscribed,  and  the  company  proceeded  to 
the  election  of  the  president  and  four  directors, 
the  number  requlrei  by  the  charter  for  the  en- 
suing year;  and  at  the  same  time,  directed  that 
the  secretary  should  procure  deeds  to  the  com- 
pany for  the  lands,  which  should  constituU*  part 
of  the  capita]  stock.  And  on  the  21st  of  the 
month,  the  board  met,  and  provided  for  the 
issuing  of  certificates  of  the  capital  stock  to 
each  stockholder. 

It  was  in  pursuance  of  the  resolution  of  the 
12th  March,  that  the  deed  of  Isaiah  Frost,  the 
ancestor  of  the  lessors  of  the  plaintiff,  was  exe- 
cuted. This  deed  contained  some  four  hundred 
and  sixty-four  acres  of  land,  which,  together 
with  several  parcels  conveyed  by  Mechack  Frost, 
another  of  the  stockholders,  'dated  on  ['XSl 
the  »ame  day,  and  adjoining  the  fonnor  tract, 
embraiced  the  coal  mines  of  the  company  for  the 
working  of  which  it  was  incorporated. ' 

The  company  immediately  commenced  prep- 
arations for  opening  the  mines,  and  for  trans- 
porting the  coal  to  market,  by  constructing  rail 
and  tram  roads  leading  into  the  mines,  erecting' 
buildings  for  the  accommodation  of  the  work- 
men, together  with  other  necessary  improve- 
ments, at  an  expense  of  some  $15,000;  suiio,  a 
large  amount  of  coal  had  been  taken  out  of  the 
mines,  and  sent  to  the  market ;  all  of  which  vmn 
done  during  the  lifetime  of  Isaiah  Frost,  nnd 
while  he  was  one  of  the  most  active  and  oHicient 
directors,  and  all  or  nearly  all  of  said  fixtures 
and  improvements  had  been  made  upon  the 
parcel  of  land  in  qiiestion,  and  for  which  he  bad 
received  stock.  He  was  the  largest  stockholder 
but  one  in  the  company,  and  had  dealt  in  the 
stock,  by  pledging  it  for  money  borrowed. 

As  we  have  already  said,  the  main  ground  re- 
lied upon,  on  behalf  of  the  heirs,  t!b  avoid  the 
deed  to  the  defendants,  is  the  failure  to  organ- 
ize under  the  charter,  so  as  to  constitute  them 
a  corporation  capable  of  taking  and  holding  rea> 
estate.  It  is  supposed  that  there  are  some  con- 
ditions precedent  to  the  existence  of  the  corpora- 
tion which  have  not  been  performed,  and  Uttt 
the  act,  of  its  own  force,  did  not  constitute  them 
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a  corporate  body.  But  a  slight  reference  to  the 
charter  will  show  that  the  position  is  a  mis- 
taken one.  The  Ist  section  declares,  that  Ihe 
four  persons,  and  such  others  as  may  be  as- 
sociated with  them,,  shall  be,  and  are  hereby  in- 
corporated and  made  a  body  politic  and  corpo- 
rate, by  the  name  of  the  Frostburg  Coal  Com- 
Cny;  and  then  confers  upon  it  the  usual  powers 
1ongin<]f  to  a  corporation,  and  among  others, 
to  purchase  and  hold  real  estate  for  the  pur- 
poses of  the  company;  and  in  the  4th  section 
declares  that,  until  the  first  election  of  direct- 
ors shall  be  held,  the  four  persons  named  shall 
have  full  power  and  authority  to  exercise  all  the 
corporate  powers  of  the  company.  The  charter 
tooK  effect  immediately  on  its  acceptance  by  the 
perRons  named,  and  the  subsequent  steps,  such 
an  the  subscription  of  the  stock,  procurement  of 
282*]  the  coal  •lands,  elections  of  the  direct- 
ors, of  the  president  and  secretary,  jiassing  by- 
laws, etc.,  were  steps  taken  in  perfecting  the 
orgnni/ntion.  and  enabling  it  to  use  the  powers 
and  privileges  conferred  for  the  purposes  for 
which  they  were  grnnted. 

It  was  supposed,  in  the  argument,  that  the 
words,  "and  such  other  jiorsons  as  may  be  as- 
sociated." etc.,  in  connection  with  the  fcur  per- 
sons named  in  the  1st  section,  imported  that 
other  persons  must  be  associated  with  the  four 
before  the  charter  could  take  effect;  but,  if  any 
doubt  could  l)e  raised  upon  the  language  of  the 
1st  section,  the  4th  removes  it,  as  there  the 
power  and  authority  to  exercise  all  the  corpo- 
rate powers  of  the  company  is  expressly  con- 
ferred upon  the  four  persons,  until  the  first 
election  of  directors.  These  corporate  powers 
are  not  only  conferred  upon  the  four  persons 
named,  but  are  continued  until  their  successors 
are  appointed  to  take  their  places.  The  true 
meaning  of  the  words  referred  to  in  the  Ist  sec- 
tion probably  is,  that  a  privilege  was  intended 
to  be  given  to  the  company  of  uniting  other  as- 
sociates with  the  four  m  the  enterprise,  if  they 
so  elected. 

The  same  observation  is  also  applicable  to  the 
2d  section,  which  declares  that  the  capital  stock 
shall  consist  of  5,000  shares  of  $100  each,  of 
which  the  lands  of  the  four  persons  named  in 
the  1st  section  may  be  one  part,  and  those  who 
may  associate  witfi  them,  and  constitute  the 
corporation  by  subscription  for  stock,  payable 
in  money,  the  other.  The  charter  does  not  pro- 
vide that  any  given  amount  or  portion  of  the 
st€)ck  shall  be  in  land,  or  in  money,  and  the  true 
construction  probably  is,  that  the  whole  of  it 
may  have  been  payable  in  money. 

The  language  of  the  section  would  seem  to 
confer  upon  the  four  persons  the  privilege  of 
paying  tneir  shares  of  stock  by  the  conveyance 
of  land,  rather  than  imposing  it  upon  them  as 
an  obligation.  This  is  the  construction  of  the 
charter  under  which  the  company  has  acted,  as 
the  subscription  for  the  shares  is  a  moneyed 
subscription.  The  land  was  purchased  from 
two  of  the  principal  subscribers,  by  the  com- 
pany, at  a  valuation  which  was  applicable  to 
MS*"!  their  subscriptions.  They  •would  be 
liable  to  the  company  for  the  balance  of  their 
stock,  as  would  tne  other  subscribers  for  the 
whole  amount  of  theirs. 

The  subscription  of  the  stock  was  in  form  for 
a  given  number  of  shares ;  but  as  each  share  was 
fixed  by  the  charter  at  $100,  the  amount  each 
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was  liable  for  to  the  company  was  readily 
certained,  and  it  is  well  settled  that  a  subscrip- 
tion in  this  form  is  as  obliiratory  as  if  it  had 
been  in  money.     14  Wend.  20. 

The  9th  section  of  the  charter  provides  that 
the  corporation  shall  be  subject  to  all  the  re- 
strictions imposed  by  the  general  act  of  1838, 
regulating  incorporations  for  manufacturing 
and  mining  companies.  The  15th  section  of 
this  act  provides  that  when  over  four  fifths  of 
the  capital  stock  of  the  company  to  which  the 
act  applies  shall  become  concentrated,  by  pur- 
chase or  otherwise,  in  the  hands  of  less  than  five 
persons,  etc.,  all  the  corporate  powers  and 
privileges  granted  shall  cease  and  determine. 
And  it  is  insisted,  that  the  stock  of  this  com- 
pany, at  the  time  of  its  organization,  was  held 
in  violation  of  this  section  of  the  general  act. 
Although  the  9th  section  of  the  charter  sub- 
jected the  company  to  the  general  act,  yet  the 
provision  is  to  be  construed  as  subject  only, 
when  not  inconsistent  with  the  express  provi- 
sions of  the  charter;  and  in  this  view,  the  better 
opinion,  we  think,  is  that  this  four-fifths  pro- 
vision does  not  apply.  But  whether  it  does  or 
not,  it  is  unimportant  to  determine;  for,  con- 
ceding that  it  does,  a  private  party  cannot  take 
advantage  of  the  forfeiture.  That  is  a  question 
for  the  sovereign  power,  which  may  waive  it.  or 
enforce  it,  at  its  pleasure.     9  Wend.  382 ;  4  Den. 

Without  pursuing  the  case  further,  the  main 
ground  upon  which  we  intend  to  place  the  judg- 
ment of  the  court  is,  that  the  defendants  were 
made  a  corporation  by  the  charter,  the  persons 
named  in  it  constituting  the  corporate  bod\\ 
clothed  with  the  powers  and  privileges  conferred 
upon  it,  and  were  capable  of  taking  and  holding 
real  estate;  and  second,  even  if  it  were  other- 
wise, and  some  irregularities  occurred  in  the 
organization  of  the  company,  inasmuch  as  no 
act  made  a  condition  precedent  to  the  existence 
of  the  corporation  has  been  omitted,  or  its  non- 
performance shown,  a  party  dealing  with 
•the  companjr  is  not  permitted  to  set  up  [•284 
the  irregularity.  The  courts  are  bound  to  re- 
gard it  as  a  corporation,  so  far  as  third  persons 
are  concerned,  until  it  is  dissolved  by  a  judicial 
proceeding  on  behalf  of  the  government  that 
created  it.  Angell  &  Ames,  S  774,  and  cases 
referred  to. 

Judgment  affirmed. 


WILLIAM  H.  PHILLIPS,  Plff,  in  Err., 

V. 

GEORGE  PAGE. 
(See  8.  C.  24  How.  164-108.) 

Patenitt  when  claim  is  fiot  neu) — notice  of  wit- 

nessee. 

Where  there  is  a  defect  both  In  the  speciflratlon 
and  In  the  claim  for  a  patent  and  the  former  does 
not  dlstiDfTiiish  the  new  parts  from  the  old,  and  the 
latter,  instead  of  claiming  the  old  parts,  should 
have  excluded  them,  and  claimed  the  new.  by  which 
the  old  were  adapted  to  the  new  use.  producinjr  the 
new  result ;  held,  there  is  nothing  new  in  this  com- 
bination. 

In  defendant's  notice  of  witnesses,  notice  of  the 
time  when  the  person  possessed  the  knowledge  of 
use  of  the  Invention  is  not  required ;  the  name  of 
the  person,  and  his  residence,  and  the  place  where 
it  has  been  used,  are  sufficient. 

Submitted  Dee.  17,  1800.  Argued  Jan.  28,  imi. 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

This  was  an  action  brought  by  Greorge  Page 
against  William  H.  Phillips  in  the  court  below, 
for  an  alleged  infringement  of  certain  letters 
patent  granted  to  said  Page,  July  16,  1841,  for 
a  new  and  useful  improvement  m  the  circular 
saw-niill. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  ])lnintiff.  and  the  defendant  brought  the 
case  to  this  court  by  writ  of  error. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Mr.  Charle«  If.  Keller  for  plaintiff  in 
error. 

Messrs.  Reverdy  Johnson  and  Jolin  H.  B. 
I«atrobe  for  the  defendant  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  circuit  court  for 
the  northern  district  of  New  York. 

The  suit  was  brought  in  the  court  below  by 
Page,  tlie  defendant  in  error,  to  recover  dam- 
ages for  the  infringement  of  a  patent  for  cer- 
tain improvements  in  the  construction  of  the 
portable  circular  saw-mill.  After  describing 
minutely  the  different  parts,  and  manner  of  con- 
structing the  machine,  with  drawings  annexed, 
and  also  the  use  and  operation  of  the  respective 
parts,  the  patentee  sets  forth  the  particular  por- 
tion of  the  corstruction  which  he  claims  as  his 
own,  as  follows: 

"1  claim  the  manner  of  afldxing  and  guiding 
the  circular  saw,  by  allowing  end  play  to  its 
shaft,  in  combination  with  the  means  of  guid- 
ing it  (the  saw)  by  friction  rollers,  embracing  it 
near  its  periphery,  so  as  to  leave  its  center  en- 
tirely unchecKed  laterally.  I  do  not  claim  the 
use  of  friction  rollers,  embracing  and  guiding 
the  edge  of  a  circular  saw,  as  these  have  been 
previously  used  for  that  purpose;  but  I  limit 
my  claim  to  their  use,  in  combination  with  a 
saw  having  free  lateral  play  at  its  center." 

Evidence  was  given  on  the  part  of  the  defend- 
ant, in  the  course  of  the  trial,  tending  to  prove 
that,  long  1)cfore  the  time  of  granting  the  plain- 
tifT's  patent,  and  before  the  date  of  his  inven- 
tion, machines  for  sawing  shingles  from  short 
166^]  blocks  of  *  timber,  and  sawing  lath  and 
blinds  for  windows,  with  circular  saws,  varying 
in  size  from  ten  to  thirty  inches  in  diameter, 
bad  been  in  public  use;  in  which  machines  the 
circular  saw  was  guided  by  means  of  guide  pins, 
embracing  it  (the  saw)  near  the  periphery,  and 
its  shaft  having  end  play,  and  oeing  entirely 
unchecked  laterally;  but  it  did  not  appear  that 
such  machines  had  been  used  in  a  saw-mill  for 
sawing  timber,  or  in  a  mill,  or  a  machine  of  a 
size  or  character  adapted  to  the  sawing  of  or- 
dinary logs,  or  other  large  unsawed  timbers. 

When  the  evidence  closed,  the  defendant's 
counsel  prayed  the  court  to  charge  the  jury,  that 
according  to  the  true  construction  of  the  patent, 
the  claim  is  for  tlie  manner  of  affixing  and  guid- 
ing the  circular  saw,  by  allowing  end  play  to 
its  shaft,  in  combination  with  the  means  of 
guiding  it  by  friction  rollers,  embracing  it  near 
its  periphery,  so  as  to  leave  its  center  entirely 
unchecked  laterally. 

But  the  court  refused  so  to  charge,  and  in- 1 
strncted  the  jury  that  the  claim  was  limited  to 
640 


the  manner  of  affixing  and  gu'iaing  tlic  circular 
saw,  by  allowing  end  play  to  its  shaft,  in  com- 
bination with  the  means  of  guiding  it  by  fric- 
tion rollers,  embracing  it  near  its  periphery,  so 
as  to  leave  its  center  unchecked  laterally,  in  a 
saw-mill  capable  of  being  applied  to  the  sawing 
of  ordinary  logs. 

And  in  refusing  another  prayer,  the  court 
charged,  that  in  order  to  defeat  the  plaintiff's 
patent  by  the  us^  of  prior  machines  of  this  con- 
struction, they  must  nave  been  machines  for  the 
purposes  of  sawing  in  mills  of  a  size  and  cfaar- 
ucter  adapted  to  the  sawing  of  ordinary  logs. 

There  can  be  no  doubt  but  that  the  improve- 
ments of  the  patentee  in  the  manner  of  con- 
structing the  portable  circular  saw-mill  de- 
scribed m  his  specification  were  designed  to 
adapt  it  to  the  sawing  of  logs  in  a  saw-mill,  and 
which  could  be  carried  from  place  to  place,  and 
put  into  ojieration  by  the  use  of  horse  power; 
and  it  may  very  well  be,  if  he  had  set  up  in  his 
claim  the  improvements  or  particular  changes 
in  the  construction  of  the  old  machine,  so  as  to 
enable  him  to  adapt  it  to  the  new  use,  and  one 
to  which  the  old  had  not  and  could  not  hare 
been  applied  without  these  changes,  the  patent 
might*  have  been  sustained.  The  utility  [•167 
is  not  questioned,  and,  for  aught  there  appears 
in  the  case,  such  improvements  were  before  un- 
known, and  the  circular  saw-mill  for  sawing 
logs,  the  first  put  in  successful  operation. 

But  no  such  claim  is  set  up  by  the  patentee; 
nor  does  he  distinguish  in  the  description  of  the 
parts  of  the  machine,  nor  in  any  other  way,  the 
old  from  the  new,  or  those  parts  which  he  has 
invented  or  added  in  its  adaptation  to  the  use 
of  sawing  logs,  not  before  found  in  the  old  ma- 
chine for  sawing  shingles,  blinds  for  windows, 
and  other  light  matorials.  On  the  contrary,  his 
claim  is  for  the  precise  organization  of  the  old 
machine,  namely:  the  manner  of  affixing  and 
guiding  the  circular  saw,  by  allowing  end  play 
to  its  shaft,  in  combination  with  the  means  of 
guiding  it  by  friction  rollers,  embracing  it  near 
to  its  periphery,  so  as  to  leave  its  center  en- 
tirely unchecked  laterally.  There  is  nothing  new 
in  this  combination.  It  had  long  been  known 
and  used  in  the  circular  saw  for  sawing  timben 
of  smaller  dimensions  than  an  ordinary  saw-log. 
Nor  does  the  enlargement  of  the  organization 
of  the  machine  compared  with  the  old  one  (the 
same  being  five  feet  in  diameter,  and  the  other 
parts  corresponding)  afford  any  ground,  in  the 
sense  of  the  patent  law,  for  a  piU^nt.  This  is 
done  every  day  by  the  ordinary  mechanic  in 
making  a  working  machine  from  the  patent 
model. 

The  patentee  in  the  present  case  must  carry 
his  iniprovemente  farther,  in  order  to  reach  in- 
vention; he  must  contrive  the  means  of  adapt- 
ing the  enlarged  old  organization  to  the  new 
use,  namely:  the  sawing  of  saw-logs,  and  claim, 
not  the  old  parts,  but  the  new  device,  by  which 
he  has  produced  the  new  resulte. 

The  learned  judge,  by  interpolating  the  new 
purpose  of  the  improvement,  namely:  the  saw- 
ing of  logs,  not  only  inserted  what  was  not  spec- 
ified in  the  claim ;  but,  if  it  had  been,  it  woald 
not  have  helped  out  the  difficulty,  as  it  was  in 
effect,  upon  the  construction  given,  simply  ap- 
plying an  old  organization  to  a  new  use,  which 
IS  not  a  patentable  subject. 

The  defect  here  is  both  in  the  specification 
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108*]  and  in  the  claim.  *T%e  former  does  not 
distinguish  the  new  parts  from  the  old,  nor  is 
there  anything  in  the  specification  by  which  they 
can  be  distinguished ;  and  the  latter,  instead  of 
eUiming  the  old  parts,  should  have  excluded 
them,  and  claimed  the  new  by  which  the  old 
were  adapted  to  the  new  use,  producing  the  new 
result. 

We  are  also  of  opinion  that  the  court  below 
erred  in  rejecting  the  evidence  of  the  witness  as 
to  the  prior  knowledge  and  use  of  the  improve- 
ment of  the  patentee. 

The  15th  section  of  the  patent  law  provides 
that  when  the  defendant  relies  in  his  defense 
on  the  fact  of  a  previous  invention,  knowledge, 
or  use  of  the  thins  patented,  he  shall  give  notice 
of  the  names  and  places  of  residence  of  those 
whom  he  intends  to  prove  possessed  the  prior 
knowledge,  and  where  the  same  was  used. . 

In  this  case  the  notice  stated  that  Hiram 
Oavia,  who  resides  at  Fitchburg,  Massachusetts, 
had  knowledge  of  the  said  improvement,  and  of 
the  use  thereof  at  that  place,  during  the  years 
1836,  1837,  1838,  etc,  and  that  he  resided  there. 

The  court,  on  objection,  refused  to  allow  a 
witness  to  prove  the  use  of  the  improvement, 
by  Davis  prior  to  the  year  1836  at  Fitchburg, 
holding  that  the  notice  limited  it  within  that 
time. 

Notice  of  the  time  when  the  person  possessed 
the  knowledge  or  use  of  the  invention  is  not  re- 
<iuired  by  the  act;  the  name  of  the  person,  and 
of  his  place  of  residence,  and  the  place  where  it 
has  been  used,  are  sufficient. 

The  time,  therefore,  was  not  material;  nor 
could  it  have  misled  the  plaintiff,  as  he  haid  the 
name  and  place  of  residence  of  the  person,  and 
also  the  place  where  the  improvement  had  been 
used. 

With  this  information  of  the  nature  and 
ground  of  the  defense,  the  plaintiff  was  in  pos- 
session of  all  the  knowledge  enabling  him  to 
make  the  necessary  preparation  to  rebut^  that 
the  defendant  possessed  to  sustain  it. 

Judgment  reversed  and  venire. 


WILLIAM  A.  HALL,  Plff,  in  Err,, 

V, 

JOSEPH  L.  PAPIN. 
(See  B.  C.  24  How.  132-147.) 

Peoria  lots — act  of  March  5,  I82S — survey  neces- 
Mary  to  a  title — only  one  claim  could  be  m<ide. 

The  act  of  3d  March.  1823.  in  regard  to  the  vil- 
lage of  Peoria,  can  only  embrace  lots  in  the  new 
ylTlage  or  others  appertaining  to  It. 

The  first  section  of  the  act  gave  to  the  claimant 
an  incipient  or  inchoate  right  to  a  lot,  when,  in  con- 
formity with  the  second  section  of  the  act,  a  sur- 
vey had  been  made  of  the  several  lots  reported  by 
the  register,  with  a  designation  or  a  plat  of  the  lot 
confirmed  and  set  apart  to  each  claimant. 

When  that  had  been  done,  the  claimant  became  a 
confirmee  under  the  act,  and  his  right  to  the  lot, 
as  between  himself  and  the  United  States,  was 
complete. 

The  law  was  intended  to  grant  the  lot  settled 
apon  and  improved,  and  no  other  land  described  as 
an  equivalent 

No  location  of  the  lots  could  be  made  after  a  pat- 
ent for  them  had  been  Issued  by  the  United  States. 

The  inchoate  rlcht  of  the  claimant  under  the 
24  How.  U.  ti.  Book  16. 


act  was  snbjeet  to  a  snrvey  and  designation  before 
it  could  be  matured  Into  a  title. 

Under  the  act  the  claimant  was  to  have  one  con- 
firmation of  *'a  lot  so  settled  and  improved,**  which 
had  been  claimed  and  entered  In  the  report  of  the 
register. 

No  claimant,  though  he  made  several  claims, 
could,  after  having  had  one  of  them  confirmed, 
transfer  any  right  of  property  In  the  others  to  any 
persons  whatever. 

No  one  could  be  confirmed  In  more  than  ten  acres 
of  Peoria  claims. 

Argued  Jan.  11,  1861.      Decided  Jan,  28,  1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment  commenced 
in  the  court  below,  by  the  present  defendant  in 
error. 

Thf;  first  trial  resulted  in  a  judgment  for  the 
plaintiff.  A  new  trial  was  ordered,  and  judg- 
ment again  entered  for  the  plaintiff. 

Tlie  defendant  below  brought  the  case  to  this 
court  by  writ  of  error. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Mr,  O.  H.  Brownins  for  plaintiff  in  error. 

Messrs.  Walter  Merriman  and  If.  Blair 
for  the  defendant. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  a  suit  for  the  recovery  of  ten  acres  of 
land,  which  is  'admitted  by  the  parties  [*139 
to  be  a  part  of  the  northwest  quarter  of  section 
three,  in  township  eight,  north;  of  range  eight, 
east,  of  the  fourth  principal  meridian,  in  the 
district  of  lands  subject  to  sale,  formerly  at 
Springfield,  Illinois,  and  afterwards  at  Quinqr. 

Upon  the  trial  below,  the  plaintiff  gave  in 
evidence:  1st,  the  act  of  Congress  of  May  15, 
1820  (3  Stat,  at  L.  605) ,  entitled,  an  Act  for  the 
Relief  of  the  Inhabitants  of  the  Village  of 
Peoria,  in  the  State  of  Illinois;  2d,  the  act  of 
3d  March,  1823  (3  Stat,  at  L.  786) ;  3d,  the  re- 
port of  Edward  Coles,  in  the  3d  vol.  state 
papers,  page  421;  4th,  the  special  and  general 
plat  and  field  notes  of  the  survey  of  the  village, 
made  May  11, 1837,  approved  September  1, 1841, 
and  approved  by  the  surveyor  of  public  lands  in 
Illinois  and  Missouri ;  5th,  the  d^  of  lot  13  by 
Bartholomew  Fortier  and  his  wife,  Angelica,  to 
plaintiff,  September  23,  1854;  6th,  depositicms 
showing  that  Angelica  was  the  only  representa- 
tive of  Francis  Willette,  and  that,  when  she 
made  her  claim  before  J.  W.  Coles,  she  was  the 
wife  of  Louis  Pilette,  and  that  she  married 
Fortier  in  1838. 

The  defendant  below,  here  the  plaintiff  in 
error,  introduced  in  evidence  a  patent  from  the 
United  States  to  Seth  and  Josiah  Fulton, 
dated  March  18,  1837,  a  pre-emption  certificate 
of  the  same,  laid  July  11,  1833,  and  a  convey- 
ance by  the  Fultons  to  him  of  the  land  covered 
by  the  patent  dated  the  11th  July,  1838.  The 
patentees,  Seth  and  Josiah  Fulton,  had  lived 
upon  the  quarter  section  for  several  years  be- 
fore their  entry  was  made,  and  Hall,  also,  had 
occupied  the  quarter  section  for  some  years  be- 
fore the  Fultons  sold  to  him.  Also,  a  patent 
from  the  United  States  to  the  representatives 
of  Francis  Willette,  for  a  lot  which  had  been 
claimed  by  them  under  the  act  of  the  3d  March, 
1823,  and  sundry  depositions,  which  it  is  not 
necessary  for  us  to  notice  in  this  opinion. 

41  641 


13^-147 


SuPBEME  Court  of  the  United  States 


Dec.  Tebm, 


Tlie  defendant  in  error,  Joseph  L.  Papin, 
claims  the  ten  acres  sued  for  in  virtue  of  his 
pui-f^hnse  from  Bartholomew  Fortier,  and  An- 
glic*., his  wife,  she  heing  the  sole  representa- 
tive of  her  father,  and  had  claimed  the  land 
under  the  net  of  Congress  of  the  15th  May,  1820 
(3  Stit.  at  L.  G05),  and  that  of  the  3d  March, 
1823   (3  Stat,  at  L.  786). 

140*]  *The  first  of  these  acts  declares  that 
"every  person,  or  the  legal  representatives  of 
any  person,  who  claims  a  lot  or  lots  in  the 
villnsre  of  Peoria,  in  the  state  of  Illinois,  shall, 
on  or  before  the  first  day  of  October  next,  de- 
liver to  the  register  of  the  land  office  for  the 
district  of  Edwardsville,  a  notice  in  writing  uf 
his  or  her  claim,  and  it  shall  be  the  duty  of  the 
register  to  make  to  the  Secretary  of  the  Treas- 
ury a  report  of  all  claims  filed  with  him,  with 
the  substance  of  the  evidence  in  support  there- 
of; and  also  his  opinion,  and  such  remarks  re- 
specting the  claim  as  he  may  think  proper  to 
ninke;  which  report,  with  a  list  of  claims  which, 
in  the  opinion  of  the  register,  ought  to  be  con- 
firmed, shall  be  laid  by  the  Secretary  of  the 
Treasury  before  Congress  for  their  determina- 
tion." Under  this  act,  daims  were  made  by 
Louis  Pilette  in  ri|;ht  of  his  wife,  Angelica,  the 
daughter  of  Francis  Willette,  and  they  appear 
in  the  register's  report,  dated  the  10th  Novem- 
ber, 1820,  entered  as  Nos.  11,  12  and  13.  That 
report,  however,  was  not  finally  acted  upon  by 
Congress  until  the  3d  March,  1823.  (3  Stat,  at 
L.  786).  The  1st  section  of  that  act  declares: 
"There  is  hereby  granted  to  each  of  the  French 
and  Canadian  inhabitants,  and  other  settlers  of 
the  village  of  Peoria,  in  the  state  of  Illinois, 
whose  claims  are  contained  in  a  report  made  by 
the  register  of  the  land  office  at  £dwardsville, 
in  pursuance  of  the  act  of  Congress  approved 
May  16,  1820  (3  Stat,  at  L.  605),  and  who  had 
settled  a  lot  in  the  village  aforesaid  prior  to  the 
1st  day  of  January,  1813,  and  who  have  not 
heretofore  received  a  confirmatory  claim  or  do- 
nation of  any  tract  of  land  or  village  lot  from 
the  United  States,  the  lot  so  settled  upon  and 
improved,  where  Uie  same  shall  not  exceed  two 
acres;  and  where  the  same  shall  exceed  two 
acres,  every  such  claimant  shall  be  confirmed 
in  a  quantity  not  exceeding  ten  acres :  Provided, 
nothing  in  this  act  contained  shall  be  so  con- 
strued as  to  aflfect  the  right,  if  any  such  there 
be.  of  any  other  person  or  persons  to  the  said 
lots,  or  any  part  of  them,  derived  from  the 
United  States,  or  any  other  source  whatever, 
or  be  construed  as  a  pledge  on  the  part  of  the 
United  States  to  make  gcK>d  any  deficiency  oc- 
casioned by  any  other  interfering  claim  or 
claims."  And  it  was  made  the  duty  of  the  sur- 
veyor of  the  public  lands  of  the  United  States 
141*]  *for  that  district,  to  cause  a  survey  to 
be  made  of  the  several  lots,  and  to  designate  in 
a  plat  thereof  the  lots  confirmed  and  set  apart 
to  each  claimant,  and  forward  the  same  to  the 
Secretary  of  the  Treasury,  who  shall  cause 
patents  to  be  issued  in  favor  of  such  claimants, 
as  in  other  cases. 

The  land  sued  for  is  described  in  the  declar- 
ation as  an  out-lot  or  field  of  ten  acres,  near  the 
old  village  of  Peoria,  in  the  state  of  Illinois, 
confinnetl  to  Louis  Pilette  in  right  of  his  wife, 
Angelica,  the  daughter  of  the  late  Francis 
Willette,  by  the  act  of  Congress  of  Uie  3d 
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Marc*,  1823  (8  Stat,  at  L.  786),  entitled  "An 
Act  to  Confirm  Certain  Lots  in  the  Village  of 
Peoria,  it  being  Claim  No.  13  of  the  Report 
made  bv  the  Register  of  the  Land  Office  at  Ed- 
wardsville, in  Pursuance  of  an  Act  of  Congreta 
of  the  16th  May,  1820"  (8  Stat,  at  L.  605).  The 
lot  is  claimed  in  the  report  of  the  raster  as 
an  out-lot  or  field,  containing  fifteen  or  twenty 
arpents  of  land,  situated  threefourtha  of  a  mile 
northeastwardlv  (northwestwardly)  from  the 
village  of  Peoria.  There  can  be  no  uncertainty 
whether  the  old  or  new  village  was  meant,  as 
the  survey  establishes  it  to  have  been  near  the 
old;  and  in  our  consideration  of  the  act  of  the 
3d  March,  1823  (3  Stat,  at  L.  780),  our  conclu- 
sion is  that  that  act  can  only  embrace  lots  in 
the  new  village,  or  others  appertaining  to  it. 

The  old  village  of  Peoria  was  situated  on  tBc 
northwest  shore  of  Lake  Peoria,  about  one  mile 
and  a  half  above  the  lower  extremity  or  out- 
let of  the  lake.  The  village  had  been  esUb- 
lished  by  Frenchmen  at  an  early  date,  previous 
to  the  recollection  of  any  one.  About  the 
years  1778.  1779.  the  first  house  was  built  oo 
what  was  then  called  La  Ville  de  Maillet,  after- 
wards the  new  village  of  Peoria,  and  afterwards 
knoym  by  the  name  of  Fort  Clark.  It  was  sit- 
uated about  one  mile  and  a  half  below  the  old 
village,  immediately  at  the  lower  front  or  outlet 
of  the  lake.  This  situation  was  preferred  on 
account  of  the  water  being  better  and  the  place 
more  healthy  than  at  the  old  village.  In  con- 
seouence  the  inhabitants  gradually  deserted  the 
old  village,  and  before  the  yeai^  1796,  1797,  had 
entirely  abandoned  it,  and  removed  to  the  new 
village. 

The  inhabitants  were  generally  Indian  trad- 
ers, hunters,  and  voyagers.  They  formed  a  link 
of  connection  between  the  •French  resid-  [*I%2 
ing  on  the  waters  of  the  great  lakes  and  the 
Mississippi  river.  From  that  happy  facility  of 
adapting  themselves  to  their  situation  and  aaso- 
ciates  for  which  the  French  are  so  remarkable, 
the  inhabitants  of  Peoria  generally  lived  in  har- 
mony with  their  savage  neighbors.  But  about 
the  year  1781,  an  apprehension  of  Indian  hostil- 
ities induced  them  to  abandon  the  new  village. 
They  returned  to  it,  however,  after  the  peace 
of  1783,  between  England  and  the  United  States 
and  the  powers  which  had  engaged  in  our  Revo- 
lutionary War,  and  continued  there  until  the 
autumn  of  the  year  1812.  Then  they  were 
forciblv  removed  from  it  and  their  village  de- 
stroyed by  a  Captain  Craig  of  the  Illinois 
Militia,  on  the  ground,  it  was  said,  that  himself 
and  his  company  had  been  fired  upon  in  the 
night  by  Indians,  while  at  anchor  in  their  boats 
before  the  village,  with  whom  Craig  suspected 
the  villagers  to  be  on  too  intimate  and  friendly 
terms.  Craig  and  his  company  were  in  the 
service  of  the  United  States.  The  inhabitants 
of  Peoria  settled  there  without  any  grant  or 
permission  from  any  government.  Each  per- 
son took  such  a  portion  of  unoccupied  land  as 
he  wished  to  occupy  and  cultivate;  but  as  soob 
as  he  abaztdoned  it,  his  right  to  the  land  oeased 
with  his  possessicm,  and  it  reverted  to  its  nat- 
ural state.  It  was  then  liable  to  be  improved 
and  cultivated  by  any  who  thought  proper  to 
take  possession.  Sometimes  a  settler  sold  oat 
his  improvements  before  abandoning.  Hut 
and  the  itinerant  character  of  the  inhabitants, 
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account  for  the  number  of  persons  who  claimed 
the  same  lot.  As  was  usual  in  French  villages, 
the  lots  in  the  village  were  small.  They  were 
large  enough  for  houses,  outhouses,  and  gar- 
dens, and  m  some  instances,  those  who  were 
able  to  do  BO  cultivated  what  were  known  as 
out-lots  or  fields  near  to,  but  outside  or  beyond, 
the  village.  Those  out-fields  wCre  of  different 
sizes,  depending  upon  the  industrv  and  means 
of  persons  to  till  them.  The  village  lots,  as 
contradistinguished  from  out-lots,  contained 
generally  the  half  of  an  arpent.  Neither  the  old 
nor  new  village  had  ever  been  surveyed  or  oc- 
cupied upon  any  fixed  plan.  Seven^  claims 
were  maae  under  j^he  act  of  the  15th  May,  1820 
(3  Stat,  at  L.  p.  605).  They  were  returned  on 
143*]  the  report  of  the  register  'to  the  Sec- 
retary of  the  Treasury,  on  the  10th  of  Novem- 
ber, 1826.  In  a  little  less  than  three  years -the 
act  of  1823  (3  Stat,  at  L.  786)  was  passed. 
Coles's  Report,  Am.  State  Papers,  3  Land. 

Hie  narrative  just  given  has  an  important 
bearing  upon  the  construction  of  the  acts  of 
1820  (3  Stat,  at  L.  605),  and  1823  (3  Stat,  at 
L.  786).  It  serves  to  show  the  locality  of  the 
village  of  Peoria,  for  which  those  acts  were 
pass^,  the  purposes  to  be  accomplished,  and  the 
extent  and  conditions  upon  whidi  a  lot  may  be 
confirmed  to  a  claimant  who  had  settled  and  im- 

5 roved  a  lot  in  the  village  before  the  Ist  da^  of 
anuary,  1813,  and  who  nad  not  before  received 
a  confirmation  of  claims,  or  donation  of  any 
tract  of  land  or  village  lot  from  the  United 
States,  when  the  lot  settled  upon  and  improved 
did  not  exceed  two  acres;  and  when  it  did,  to 
confirm  to  the  claimant  ten  acres,  subject  to 
the  proviso  in  the  act. 

It  was  a  gratuity  to  such  settlers  of  a  single 
lot  in  the  village.  Such  was  the  1st  section  of 
the  act  of  3d  March,  1823  (3  Stat,  at  L.  786). 
It  ffave  to  the  claimant  an  incipient  or  inchoate 
right  to  a  lot,  when,  in  conformity  with  the  2d 
section  of  the  act,  a  survey  had  been  made  of 
the  several  lots  reported  by  the  register,  with  a 
designation  or  a  plat  thereof  of  the  lot  confirmed 
and  set  apart  to  each  claimant.  When  that 
had  been  done,  the  claimant  became  a  confirmee 
under  the  act  and  his  right  to  the  lot,  as  be- 
tween himself  and  the  United  States,  was  com- 
plete. Such  was  the  view  taken  by  this  court 
of  the  acts  of  15th  May,  1820  (3  Stat  at  L. 
605),  and  of  the  3d  March,  1823  (3  Stat,  at  L. 
786),  in  Bryan  v.  Forsyth,  19  How.  336.  Its 
language  then  was,  when  the  survey  was  made, 
and  the  plats  returned  and  approved  and  re- 
corded by  the  surveyor  general  of  Illinois  and 
Missouri,  and  recognized  as  valid  at  the  Greneral 
Land  Ofiice,  it  bound  the  parties  to  it,  the  oon- 
llrmee  and  the  United  States. 

The  law  was  intended  to  grant  the  lot  settled 
upon  and  improved,  and  no  other  land  described 
as  an  equivalent.  But,  in  this  instance,  no 
survey  was  made  in  conformity  with  the  2d  sec- 
tion of  the  act  until  the  11th  April,  1837.  It 
was  not  examined  and  approved  by  the  surveyor 
of  the  public  lands  in  Illinois  and  Missouri  until 
the  1st  September,  1840.  seven  years  after  Seth 
and  Joeiah  Fulton  had  made  their  entry  upon 
the  quarter  section,  and  three  years  after  they 
144*]  had  received  •their  patent  for  it  from 
the  United  States.  The  land  was  uncondition- 
ally sold  to  them.  Hall,  the  plaintiff  in  error, 
24  How. 


bought  from  tKe  Fultons  in  July,  1838.  Under 
the  decision  of  this  court,  already  cited,  no  loca- 
tion of  the  out-lots  could  be  made  upon  this 
quarter  section  after  the  patent  had  been  issued 
to  the  Fultons.  It  follows,  then,  that  there 
was  no  confirmation  of  the  land  sued  for  to  the 
representative  of  Francis  Willette;  and  conse- 
quently, that  the  ouitclaim  conveyance  by  An- 
gelica Fortier  and  ner  husband,  of  the  23a  Sep- 
tember, 1854,  to  Papin,  the  defendant  in  error, 
gave  to  her  no  title  to  the  ten  acres  for  which 
he  has  sued.  We  have  shown  that  the  inchoate 
right  of  the  claimant  under  the  act — supposing 
that  no  out-lot  was  meant  to  be  confirmed — was 
subject  to  a  survey  and  designation  before  it 
could  be  matured  into  a  title.  The  requirement 
of  a  survey  before  a  claimant  could  be  consid- 
ered as  havine  a  legal  title  to  land  upon  a  con- 
cession, has  frequently  been  passed  upon  by 
this  court ;  and  nie  case  before  us  is  within  that 
of  Menard  v.  Massey^  in  8  How.  309. 

It  now  remains  for  us  to  consider  two  of  the 
instructions  which  were  asked  by  the  defendant 
in  the  court  below,  which  the  court  refused  to 
grive  to  the  jury. 

They  were :  "If  the  jury  believed  from  the  evi- 
dence that  the  original  French  settlement  or 
improvement,  upon  which  the  plaintiff's  claim 
in  this  suit  is  Dased«  was  not  upon  or  within 
the  northwest  quarter  of  section  3,  in  township 
8  north,  in  range  8  east  of  the  4th  meridian, 
nor  located  upon  that  quarter  section  by  the 
United  States  Surveyor  until  after  that  was  sold 
to  the  Fultons  by  the  United  States,  that  the 
jury  were  to  find  for  the  defendant. 

The  court  did  not  give  the  first  branch  of  the 
instructions  asked,  and  in  our  opinion,  rightly 
so;  for  there  was  no  proof  in  the  case  to  show 
that  the  French  settlement,  which  was  the  basis 
of  the  suit,  was  not  a  part  of  it.  Indeed,  no 
such  instruction  would  have  been  asked;  for  it 
was  admitted  by  the  parties  that  the  tract  sued 
for  was  a  part  of  the  quarter  section  described 
in  the  patent  to  the  FultonA  But  the  court  re- 
fused, also,  the  second  branch  of  the  prayer, 
which,  in  our  opinion,  *8houId  have  been  [*145 
ffiven,  and  gave  the  jury  an  instruction  as  fol- 
lows: He  told  the  jury  that  the  acts  of  Con- 
gress of  1820  and  1823,  taken  in  connection 
with  the  report  of  the  register  of  the  land  office 
and  the  survey  under  the  authority  of  law, 
vested  in  the  parties  entitled,  under  the  acts  of 
Congress,  with  an  absolute  right  of  property  in 
the  lot  surveyed;  and  that  Angelica,  tne  per- 
son named  in  the  evidence,  was  the  daughter 
and  sole  heir  of  her  father,  Francis  Willette,  the 
settler;  that  she  was  within  the  meaning  of  the 
I»w ;  and  her  claim  being  in  the  report,  was  con- 
firmed by  the  acts  of  1823. 

And  the  jury  was  further  instructed,  that  the 
survey  of  the  claimed  lots,  as  reported  by  the 
register,  was  duly  made  and  approved,  because 
the  survey  for  the  purposes  of  this  action  made 
the  title  of  the  claimants,  under  the  acts  of  Con- 
gress, complete;  and  that  the  court  was  of  the 
opinion  that  the  persons  taking  under  the  patent 
of  March  18th,  1837,  and  under  the  entry  of 
Jul^  11th,  1833,  must  be  considered  as  taking 
their  grant  subject  to  the  contingency  of  the 
better  title  which  might  thereafter  be  perf'H!ted 
under  the  acts  of  1820  and  1823;  and  when  a 
party  brought   himself    within  those  acts,  his 

M3 


Uff-175  Supreme  Codbt  or  the  United  States.  Dca  Tebh, 

title  was  tlie  pnraniount  title,  notwithstandiiig  could,    ftfter    having   one    of   them    eonflmied, 

the  patent  to  the  Fultons.  transfer  ml;  right  of  property  in  the  others  to 

The  defendant,  in  our    vievr,    had  uk«d  for  any  persons  whatever. 

BucL   nn  in'truction  as  he  had  a  ri^ht  to  bava  *PBpin,thepIaintlff  below,  took  from  the  [*I4T 

under  the  atithoritie*  cited  in  a  previous  part  of  representatives  of  Willette  a  quitclaim  conve;' 

this  opinion.    The  instruction  given  to  the  jury  ance  for  Oie  land  for  which  he  sues  on  the  !M 

was  eiToueniis.  September,  1864 — more  than  thirty  years  alter 

The  dpfendant  had  also  asked  in  hli  second  the  passage  of  the  act  of  the  3d  March,  1S!S 
prayer,  thnt  the  court  would  instruct  the  ju^,     (3  Stat,  at  L.  78fl)  ;  more  than  twenty  yesn 

if  they  believed  from  the  evidence  that  l^  the  after  the  Fultons  had  made  their  entry  upon 

plaintilT'a  n-covering  in  this  case  the  legal  rep-  the  quarter  section — eighteen  years  after  tnej 

resentitivcH  of  WJUette  would  be  confirmed  in  received  their  patent    for    it   from  the  Uoited 

more  than  ten  acres  of  Peoria  French  claims.  States — seventeen  after  Hall   had   tie  land  in 

tbnt  they  were  to  find  for  the  defendant.    The  possession  by  purchase  from  the  Fultona,  and 

Krayer  is  inartificiaJly  drawn;  but  when  taken  ten  years  after  the  patent  of  confirmation  to  the 

1  connection  with  the  evidence  in  the  case  and  representatives  of  Willette  had  been   recorded 

the  act  of   1823,    its    purpart    could  not  have  in  the  General   Land  Office.     Under  these  dr- 

been    misunderstood.     The    object    of    the    de-  cumstances,  Papiit    took    a    conveyance,  which 

fendant  was  to    get    an    instruction  from  the  gave   him    no   right   to   the   land.     When   the 

court,  upon  the  evidence  he  bad  given,  in  con-  plaintiff  in  error,  Hall,  asked  the  court  to  in- 

formity  with  the  limitation  in  the  act,  as  to  the  struct  the  jury,  that  if  they  believed  from  the 

Suantity  of  land  which  could  be  confirmed  to  a  evidence  that.ciy  the  plaintilTs  recovery  in  tbia 

laimant  under  it.  It  declares  when  the  lot  shall  case,  the  legal  repredcntativea  of  Francis  Wil 

not  exceed  two  acics,  that  it  shall  be  confirmed;  lette  will  have  been  eontimied  in  more  than  ten 

146']   and   'when   the  same  shall  exceed  two  acres  of  Peoria  P^ench    claims,    they  were  lo 

acres,  that  every  such   claimant  shall  be  con-  find  for  the    defendant,    tiie    prayer    ought  to 

firmed  in  a  quantity  not  exceeding  ten  acres.  have  been  apprehended  by  the  court,  according 

Pilette.  the  husband  of  Angelica,  had  filed  in  to  its  relation  to  the  subject-matter  in  oontro- 

her  behalf,  in  the  year  1820,  before  the  register,  versy,  and  such  an  instruction  should  have  bm 

claims  for  lots  eleven,  twelve,  and  thirteen.    Tfae  ^ven,   accordingly,   to  the  jury.     The  refnwl, 

first,  being  the  land  numbered  aa  number  eleven,  then,  was  error. 

contained  about  one  half  of  an  arpent  of  land;        For  the  reaMmn   given,  uw   *kaU   dirtel  Ih 

number  twelve  the  same  quantity,  situated  di-  judgment  of  the  court  beUnc  to  bs  Tet>wr»«i;  tJkal 

rectly  in  the  rear  of  eleven,  and  separated  from  a  venire  facia*  de  novo  »hali  be  it»u«d;  and  ltd 

it  by  a  street ;  number  thirteen  was  a  claim  for  the  court,  in  it»  further  prooeedinge  in  the  eautt 

an  out-lot  or  field,  containing  fifteen  or  twenty  thereon,  oonform  to  the  rulings  of  tkit  ojuMum. 

ncres  of  land,  and  situated  about  three  fourths  

of  a  mile  northeastwardly    (northwestwardly) 

from  the  village  of  Peoria;  number  eleven  was        -JOHN  C.  ALMY,  Js.,  Plff.  in  Err.,  ['IM 
also  claimed  before  the  rcpster  by  Felix  Fon-  o. 

tain,  his  claim  beinp  in  the  report  No.  41 ;  but  .pjig   pjsoPLK   OF   THE   STATE   OF  CALl- 
it  turned  out,  according  to  the  survey,  that  both  FORNIA. 

were  for  the  same  land,  and  that  they   covered 

the  southwest  part  of  Etienne  Barnard's  claim  <8m  8.  C.  24  How.  1B9-1TB.> 

number  1    the  northeMt  part  of  it  being  also  g,„,,  (^     imposing  duly  on  export  of  goU  mi 
covered    by   another   claim   of    ielix    Fontain,  tilver.  it  unoonttitutional. 

numbered  in  the    survey   as    42.     For  land  so 

described,  containing  fifty  four  thousand  eight        Law  of  CalitorDla,  Impaslns  a  stamp  tax  on  bUli 

hundred  and  ninety  and  fourteen  hundredths  of  Jl  ladtag  (or  tha  traosportatTon  from  anj  pUc*  Is 

a  square  foot,    designated    as    covered  by  the  B,]'er'coll.  °^\a'iaK^Qi  goM  or  s'lve *'lS  iS^  or 

claim  one,  eleven,  forty-one,  and  forty-two,   a  otber  (orm,  Is  repugnant  to  the  Constitution  of  lh» 

patent  was  issued  by  the  United  States  \o  the  Unitra  States,  wLlcn  declares  that  "no  aiai.  .mil. 

representatives  of  Francis  Willette,  on  the  eSth  Jillf^on  "m^p^^'r^s^or  Aporl™"v!^Jt'i\i?C,'SJ 

August,   1B45.     That  patent  was  introduced  in  absolutely    necesxary    (or   eiocutloK    lis    iaspntldn 

evidence  by  the  defendant  below,  the  plaintiff  laws."  ,      ,        ,  . 

In  „r.t.     Th.  purpo..  ...  lo  .ho.  th.t  th.  „^"V";:!a".".i%r","°:.i' 5,S;.!"5  SiS 

lieirs  of  Willette  having  already  had  one  con-  uant  to  said  clause  In  tbe  CuDslltullon. 
firmation    of    "a    lot    settled    and    improved,"     ,  .   ,        ,,    ,„„,        n      ij   i        ma   laci 

under  the  act  of  3d  March,  1823   (3  Stit.  at  L.  ■"■?"«'  •'■"'-  ^^-  J«^''       O^*^"*  •''"•■  ^^-  "^'• 

788),  that  they  were  not  entitled  to  another,  j-jj  erkor  to  the  Court  of  Sessions  for  111' 

or  to  any  confirmation  of  the  title  to  the  land  |_    cj^y  j^j  County  of  S^n   Francisco,  in  tbe 

in  litiRation.     If  that  were  allowed,  they  uould  xtate  of  California. 

get  more  than  the   ten    acres,    to  which  every        John  C.  Almy,  the  plaintiff  in  error,  w»i  in- 

claimant   was   limited   by    the   act.     Our   con-  dieted  under  a  Ian  of  the  state  of  Califomi". 

fitruction  of  the  act  is  that  a  claimant  was  to  nnd  convicted  of  misdemeanor  in  the  court  ol 

have  one  confirmation  of  "a  lot  so  nettled  nnd  sessions  of  tbc   city   and   county  of  San  Ftaa- 

iniproved,"  which    hiid    been    claimed  and  en-  cisco. 

t«red  in  the  report  ol  the  reifister  of  the  land  The  court  of  sessions  being  the  highest  courl 
iiRice  at  Edwardnville,  in  pursua.nre  of  the  act  of  California  in  which  a  decision  could  be  hid 
of  the  16th  Mav,  1820  (3  Stat,  at  L.  605)  ;  that  in  this  case,  the  question  on  the  constitution- 
no  claimant,  tliou;;'-  lie  ahnll  «pi>ear  in  the  reg-  ftlity  of  the  statute,  decided  by  tha,t  court,  i" 
inter's  report  as  having  made  seveial  claims,  brouglit  before  tliis  court  by  writ  of  error, 
644  65  n.  ^ 
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Tlie  cnse  further  appears  in  the  opinion  of  the 
eourt. 

Mr.  Montsomerj  Blair,  for  plaintiff  in 
error: 

A  bill  of  lading  (as  found  by  the  jury)  being 
invariably  required  for  every  shipment,  and 
being  from  its  nature  and  object  indispensable, 
the  question  presented  by  tne  case,  as  to  the 
right  of  a  state  to  tax  such  instruments  when 
used  in  oonunerce  among  the  states,  resolved 
itself  into  the  question  of  the  right  of  the  states 
to  tax  such  commerce.    Against  such  right  the 

Srinciples  settled  by  this  court  in  the  cases  of 
fcCulloch  V.  Mari/land,  4  Wheat.  431;  Brown 
V.  Maryland^  12  Wheat.  419;  iribhona  v.  Ogden, 
9  Wheat.  186 ;  Weston  v.  Charleston,  2  Pet.  447 ; 
the  Passenper  Cases,  7  How.  283,  and  others, 
are  conclusive. 

The  provision  of  the  Constitution,  giving  to 
Congress  the  power  to  regulate  commerce  among 
the  several  states^  is  a  part  of  the  same 
sentence  giving  to  Congress  the  power  over  for- 
eign commerce.  The  power  being  conferred  by 
the  same  language  is  equally  extensive,  and  ac- 
eordingly  the  court  added,  in  ruling  Brown*s 
CasCf  that  '*the  principles  laid  down  in  this  case 
apply  equally  to  importations  from  a  sister 
•tate." 

See,  also,  2  Story,  {  1062. 

It  is  not  essential  to  the  argument,  that  the 
power  claimed  is  capable  of  bein^  exercised  so 
as  to  destroy  this  commerce.  It  is  sufficient  if 
power  is  exercised  over  a  matter  relating  to  ex- 
terior commerce,  and  which,  from  its  nature, 
ought  to  be  regulated  exclusively  by  the  general 
government. 

The  law  in  question  is  also  in  violation  of 
the  provisions  of  the  Constitution  prohibiting 
the  states  from  taxing  exports ;  and  the  reason- 
ing of  the  court  in  Broim's  Case  is  equally  ap- 
plicable to  this  branch  of  the  case. 

There  is  even  less  room  for  controversy  here, 
as  to  the  application  of  the  prohibition,  than  in 
that  case.  Every  export  is  taxed  by  an  impost 
on  the  paper  which  represents  it,  and  which  is 
indispensable. 

Mr.  J.  P.  Benjamin,  for  defendant  in  error: 

That  a  state  has  the  power  to  levy  taxes  on 
everything  within  its  own  jurisdiction,  unless 
prohibited  from  so  doing  by  the  Constitution  of 
the  United  States,  must,  of  course,  be  conceded. 

10th  Amendment  to  Constitution. 

1.  Levying  a  stamp  tax  is  not  "regulating 
commerce." 

If  the  state  had  forbidden  merchandise  to  be 
exported  except  when  accompanied  by  a  bill  of 
lading,  this  would  be  a  regulation  of  commerce. 
But  the  state  has  assumed  no  such  power,  and 
has  in  no  just  sense  undertaken  to  regulate  com- 
merce. 

It  is  now  the  settled  doctrine  of  the  court, 
that  this  power  of  regulating  coniniorcc  is  not 
exclusive,  hut  may  be  exercised  by  the  state 
concurrently  with  the  general  government, 
whenever  their  action  does  not  conflict  with  that 
of  Congress ;  and  Congress  has  not  acted  on  the 
subject  under  discussion. 

License  CascSy  5  How.  504;  Passenger  Cases, 
7  How.  283 ;  CooUm  v.  Wardens  of  Phil.  12  How. 
290. 

2.  Is  a  stamp  tax  on  a  bill  of  lading  a  duty 
on  exports? 

24  Bow. 


It  is  said  to  be  an  indirect  tax  on  exports,  be- 
cause the  jury  have  found  that  it  was  the  usual 
and  invariabie  custom  to  make  and  issue  such 
bills  of  lading,  etc.,  and  "no  vessel  or  steamer 
could  practically  fill  up  with  or  obtain  freight," 
unless  the  master  executes  one. 

It  is  submitted  that  the  argument  proves 
quite  too  much  and,  if  once  admitted,  would  in- 
augurate a  most  dangerous  system  of  construc- 
tion, under  which  all  right  of  taxation  might  be 
taken  away  from  a  state,  thus  leaving  it  shorn 
of  powers  which  were  never  intended  to  be 
abandoned,  and  which  are  absolutely  indispen- 
sable to  its  existence. 

Drays  and  carts  are  necessary  for  loading 
merchandise  on  board  ships.  Cannot  a  state  tax 
drays  and  carts? 

In  Mobile  harbor  and  many  others,  largo  ves- 
sels cannot  load  at  all  without  the  aid  of  light- 
ers. Is  the  state  of  Alalnima  without  power  to 
tax  lighters? 

No  man  is,  by  the  law  in  question,  forbidden 
to  ship  his  gold  dust.  He  may  accompany  it. 
He  may  send  an  agent  to  take  care  of  it;  he 
may  make  a  valid  parol  contract  for  its  delivery 
abroad,  and  take  twenty  witnesses  in  order  to 
retain  the  evidence  of  his  contract;  but  if  he 
wishes  to  reduce  it  to  writing  within  the  state, 
he  must  put  his  writing  on  a  paper  on  which 
the  state  of  California  has  levied  a  stamp  tax. 

It  is  worthy  of  notice  that  in  the  draft  of  the 
Constitution  offered  in  Convention  by  ^Ir.  Pat- 
terson, of  New  Jersey,  there  was  an  express  au 
thority  in  Congress  to  raise  revenue  "by  stamp 
on  paper,  vellum  or  parchment." 

1  Elliott's  Debates,  175. 

Yet,  notwithstanding  the  fact  that  the  atten- 
tion of  the  Convention  was  thus  specially  di- 
rected to  this  precise  tax,  no  att(>nipt  was  made 
to  inhibit  its  exercise  bv  the  states. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  only  question  in  this  case  is  upon  the 
constitutionality  of  a  law  of  California,  impos- 
ing a  stamp  tax  upon  bills  of  lading. 

By  an  act  passed  by  the  lo^^islature  of  that 
state  to  provide  a  revenue  for  the  support  of  the 
government  from  a  stamp  tax  on  certain  in- 
struments of  writing,  among  other  instruments 
mentioned  in  the  law,  a  stamp  tax  was  imposed 
on  bills  of  lading  for  the  transportation  from 
any  point  or  place  in  that  state,  to  any  point 
or  place  without  the  state,  of  gold  or  silver 
coin,  in  whole  or  in  part,  gold  dust,  or  gold 
or  silver,  in  bars  or  other  form;  and  the  law  re- 
quires that  there  shall  be  attached  to  the  bill  of 
lading,  or  stamped  thereon,  a  stamp  or  stamps, 
expressing  in  value  the  amount  of  such  tax  or 
duty. 

By  a  previous  law  upon  the  same  subject,  it 
was  maae  a  misdemeanor,  punislmble  by  fine, 
to  use  any  paper  without  a  stamp,  where  the 
law  required  stamped  paper  to  be  used. 

After  the  passage  of  these  acts,  Aliny,  the 
plaintiff  in  error,  being  the  master  of  the  ship 
Ratler,  then  lying  in  the  port  of  San  Francisco, 
and  bound  to  New  York,  received  a  quantity 
of  gold  dust  for  transportation  to  New  \ork.  foV 
which  he  signed  a  bill  of  lading  upon  unstamped 
paper,  and  without  having  any  stamp  atiui^hed 
to  it.  For  this  disol)edi('nc<'  to  the  law  of  Cali- 
'  fornia  he  was  indicted  in  the  court  of  sos^^ions 

646 


S0S-8U                                 SOFBaxE  Cocrr  of  tbx  Uhitd  Butbs.  Dao.  Tax. 

for  a  mitdenieMHR',  um)  «t  tbe  triiJ  the  jury  for  whieh  It   mu    pU««d   In   lib  lunda.    Tb« 

found  a.  special  verdict  setting  out  pftrtioularl;  merchant  could  not  send  an  agent  with  emj 

tbe  'i)ct8,  of  wiiich  tbe  above  is  a  brief  sum-  vessel,  to  inform  the  consignee  at  the  cargo  whtt 

inarj  .   and  upon  the  return  of  the  verdict  the  articici  he  had  shipped,  and  prove  the  oontnwt 

counsel  for  the  defendant  moved  for  a  judgment  of  the  mast«r  if  he   failed   to   deliver  them  in 

173*]  of  acquittal,  'upon  the  ground  tliat  tbe  gafetj.     A  bill    of    lading,   therefore,  or  some 

law  of  California  was  repugnant  to  the  Contti-  equiAlent  instrument  of  writing,  is  inrariablj 

lutioQ  of  the  United  States.    But  the  court  de-  aaeociated  with  ever;  cargo  of  merehandi*e  ei- 

cided  that  the  state  la.w  was  not  repugnant  to  ported  to  a  foreign  countiy,  and  conseouentl; 

the  Constitution  of  the  United  States,  and  ad-  a  duty  npon  Uut  is,  in  substance  ftud  effect,  a 

judged  that  Aim;  should  pay  a  fine  of  $100  for  dutjr  on  the  artiele  exported.     And  if  the  law 

this  ofTense,     And  tbe  court  of  seasiona  being  of  California  is  constitutional,  then  every  caigo 

the  higheat  court  of  the  state  which  had  jurie-  of  every  deacription  exported  from  the  United 

diction  of  tbe  matter  in  controversy,  this  writ  States  may  be  made  to  pay  an  export  duty  to 

of  error  is  brought  to  revise  that  judgment.  tbe  iita,te,  provided  tbe  tax  is   imposed  in  tbe 

We  think  this  ease  cannot  be  distinguiibed  form  of  a  tax  on  tbe  bill  o{  ladinr,  and  this  ia 

from  that    of  Brown    v.  Maryland,  12  Wheat,  direct  opposition  to  the  plain  and  expreaa  pro- 

419.     That  case  was  decided  in  1BZ7,  and  tbe  bibition  in  the  Constitutionof  tbe  United  States. 

decision  has  alwaya  been  regarded  and  followed  In  the  case  now  before  the  court,  the  inten- 

as  the  true  sonjcniotion  of  tbe  clause  of  the  tion  to  tax  the  export  of  gold  and  aUver,  In  tfat 

Constitution  now  In  question.  form  of  a  tax  on  tbe  bill  of  lading,  is  too  pUin 

The  case  wai  thlai     The  state  of  Maryland,  to  be  mistaken.    The  duty  is  imposed  only  upon 

in  order  to  raise  a  revenue  for  state  purpotes,  bills  of  lading  of  gold  and  silver,  and  not  upon 

among  other  things  required  all  importers  of  articles  of  any  other  description.    And  we  thuik 

certain     foreign      articles      and     commodities  it  is  impoasible  to  assign  a  reason  for  imposing 

enunierated  in  the  law,  or  other  persona  gelling  the  duty  upon  tbe  one  and  not  upon  tbe  other, 

tbe  name  by  wholesale  before  they  were  author-  unleaa  it  was  intended  to  lay  a  tax  <mi  the  gold 

lied  to  aell,  to  take  out  a  license,  for  which  they  and  silver  exported,  while  all  other  artides  wera 

should  pav  i6i);  and  in  case  ot  refusal  or  neg-  exempted  from  the  charge.    If  ft  was  intended 

lect,  should  forfeit  tbe  amount  of  the  lioense  merely  as  a  stamp  duly  oo  a  particular  deocrip- 

tax,  and  pay  a  Snc  of  $100,  to  be  recovered  by  in-  tion    of    paper,    tbe    bUl    of    lading    of   an; 

dictment.  'other  cargo  ia  in  tbe  same  form,  and  ex-  [*1TS 

Brown,  who  was  an  importing  merchant,  re-  ecuted  in  ue  aame  manner  and  for  the  eamepui- 

sidine  in  Baltimore,  refused  to  pay  the  tax,  and  poses,  aa  one  for  gold  and  silver,  and  so  fat  u 

was  thereupon  Indicted  in  tbe  state  court,  which  the  instrument  of  writing  was  eonoemed,  ther« 

sustained  tbe  validity  of  tbe  state  law,  and  im-  could  hardly  be  a  reason  for  taxing  one  ajid  not 

posed  tbe  penalty  therein  preecribed.  lius  judg-  the  other. 

ment  was  removed    to    this    court  by  writ  of  In  the  judgment  of  this  court  the  state  tax  is 

error,  and  It  will  be  seen  by  the  report  of  the  quution  is  a  duty  upon  the  export  ot  gold  and 

ease  that  it  was    elaborately    argu^    on  both  silver,  and  conset^ueutly  repugnant  to  the  datus 


.n  Imports,  and  that  the  mode  of  imposing  it,  by 

^ving  it  the  farm  of  a  tax  on  the  occupation  of  SUSAN  TIGEL,  Plff.  m  Vrr, 

importer,  merely  varied  the  form  in  which  the  v. 

tax  was  imposed,  witboutvarying  the  eubstanoe.  HENRY   NAYLOR,   Administrator   ol  Q«w|s 

So  in  the  case  before  us.     If  tbe  tax  was  laid  Naylor  Deceased, 

on  the  gold  or  silver  exported,  everyone  would  '      '           ,„„',, 

see  that  it  was  repugnanlto  the  Coi^titution  of  C8«e  8.  C  24  How.  20ft-214.) 

the  United  States,  which,  in  express  terms,  de-  VardicU    and    judgmenls^when    BvidmM   « 

Clares  that  "no  state  shall,  without  tbe  consent  queition  of  freedom  of  slnoe*. 

1T4»]  of  Congress,  -lay  any  impoaU  or  duties  mapetlUon  lota  (reeaom  bra  slave  ondetawUl 

on  imports  or  exports,  except  what  may  be  ab-  bv  «hl&  all  mtator's  slaves  over  tblrt^-flTC  jnn 

solutely  necessary  for  exeouting  its  inspection  o!  as*  wsre  emaeclpated  i  and  all  *^^'>f^^' 

laws."  ,f  a^^  rt^% 

But  a  tax  or  duty  on  a  bill  of  lading,  although  Idk  tbat  pen- 
differing  in  form  from  a  duty  on  the  arti«e  Ir  riSdOT  ^ 
flipped,  is  in  substance  the  aame  thing;  for  a 

bill  of  lading,  or  some  written  instrument  of  tbe  innded  w 

same  import,   is   neceesarUy   always  associated  ^"  o'  the  ■_ 

with  every    shipment    of    articles  of  commeroe  Bot  later  «JM 

from  the  ports  of  one  country  to  thoee  of  an-  rt  In  «  t» 

other.     The  necesaities  of  commerce  require  it.  ba'iBtiDtinwt 
And  it  is  hardly  less  necessary  to  tbe  existence 

of  such  commerce  than  casks  to  cover  tobacco,  ,          ,   ,        , ,    ,„.,        n.— j-j   r.      »a   i^i 

or  bagging  to  cover  cotton,  when  such  articled  ^^"u^  •""■  "•  ^"^^^      ^"^^  """^  »^'  '*^ 

are  exported  to  a  foreign  country;   tor  no  one  TN  ERROR  to  the  Circuit  Court  of  the  UaiM 

would  put  bis  property  into  the  hands  of  a  ship-  i    States  for  the  District  of  Columbia, 

master  without  taking  written  evidence  ot  ita  This  was  a  petition  for  freedom  filed  in  tbi 

lecript  on  board  tbe  vegael,  and  tbe  puipoeea  court  below  by  the  present  plaintiff  in  emx. 
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n*  iyrj  foond  that  the  petitioner  ms  iu)t  free,  Qeorge  Naylor  IwMight  her  borne  In  1BE8,  with 

and  judgmeDt  was  rendered  Bccordingly.     The  her  mother  ftnd  aiiter,  from  the  lat«  residence 

p«titioneT  hrouf^it    the    case    to  thU  court  by  of  Kirbj,  the  testator.     It    waa    offered  to  be 

writ  of  error.    The  questions  raised  related  to  proved,  and  we  must  take  it  to  be  true,  that  it 

the  njeetina,  by  the  court  below,  of  evidence  could  have  been  proved  that  it  waa  unusual  to 

offered  b^  the  petitioner  and  are  fullj  stated  in  separate  the  mother  from  a  slave  child  as  youns 

the  opinion.  as  the  petitioner  was  at  the  time  Kirbr's  will 

Mr.  K.  BU1»  for  plaintiff  in  error.  took  effect. 

Mr.  J.  H.  Bradlay    and  If  SHrs.  B»dc«r  A  If  Sarah,  the  mother,  Richard,  the  brother, 

Okfllal*  for  defendant  in  error.  nnd  Eliia,  the  sister,  were  the  JsUves  of  Kirb; 

at  his  death,  and  acquired  their  freedom  under 

ttr.iirt.t-       J  II        J  11.         II         ,  his  will,  does  this  circumstance  furnish  evidence 

Mr.  Justice  Ctroa  delivered  the  opinion  of  ,^^  „i,ich  a  jury  might  inter,  in  conneoUon 

»e  court :  with  other  evidence,  that  the  petitioner  was  also 

Susan  Vigel    sued    Henry    Nay  or,  admials-  t^e  slave  of  Kirby  when  'he  died,  and  fail 

trator  of  George  Naylor  by  a  petition  for  free-  ^tiji^  t„  i^^  ,/^„^  „„  ^^^'      ^^  '^^ 

J"".,^  *w";          T-      ."        "n_  fi"?-  1     r  y""  "'  'f^'     "^  «  immaterial  whetlier  the  evf- 

8 leaded  that  she  was  his  slave     On  the  trial  of  ^^.^  „^„^g,i  ^^^     -^t^  „^,  ^^^  „,  ,trong  to 

lis  i»ue    she  <f  "■eJ  '"  evident  the  will  of  ^^e  fact.     The  question  is.  Was  it  compe- 

John  B.  Kirby.  by   which    all    his  sUvm  over  |^t  to  pi  to  the  jury!     Costie  v.  Bultord,^ 

thirty-five  years  of  age  were  emancipated;  and  u<,w.  187.     If  so,  it  wis  for  them  to  judge  of  iU 

«11  those  under  ths.t  age  were  to  be  emancipated  f^^  „„j  ^g^^     „  ^^-^  ^-^^  ^^  b^n^ly  one 

-^he  males  at  thirty-five,  and  the  female,  at  ^|j  ^^  ^^^^  ^hen  Naylor  got  posseuiw  of 

»^rty  years  of  iige.     This  wm  •""V'ed  by  an  |,„  ,„a  q,  ^er  mother,  aid  other  ohildr«i  in 

art  of  the  l^slature  of  Maryland  of  1796,  eh.  ^„pa„y  with  her,  tie  presumption  would  be 

'.      ■;          .      -a  1        1..        .■!■         ,    I.  1.   1*  stronger,  that   her   condition  and   that   Of  her 

A  witness  testified  on  the  petitioner's  behalf  ^^j,f^  ,„  ^^^               ^„j  l^t^  tl,,  ,,^^  „j 

"that,  a  few  days    after    the   death  of  Kirby,  Rirby,  and  were  manuinitt«d  by  hU  will, 

which    took   place     in     1826,     George    Naylor  By  the  rejection  of  the  evidence  the  case  wa. 

brought  to  his  house,  where  witness  was  then  Gripped  of  all  proof  that  Suaan,  the  peUUoner. 

at   work,  the  petitioner,   her  mother    and  her  ,„^'moi,^  t^  Kirby.  the  testator  rwbereas 

aieter;   and  aaid   George  Naylor  stated  to  the  i„d  It  bee? admitted,  ft  would  have  proved  that 

witnc^SM  at  the  time  that  he  had  brought  said  span's   mother,   and    her   other   children,   be- 

iiefjToes  fro^  the  residence  of  j^d  KirDy;  and  ,<,„^  t^,  the  eaUta  of  Kirby  after  hi*  death, 

that  the  prtitiMier  waa  then  between  six  and  ,„^„ere  emancipated  by  his  will;  and  having 

•Icbt  years  of  age,          ,      .  ^                ^.    _  emancipated  all  his  slavea,  a  presumption  could 

•^c  Petitioner  then  offered  to  prove  that  her  h»„  hUn  founded  on  this  proof  bv  the  jury, 

-™'/?'.'^^'^^1;*''t^''"^.'^  *^«^"'''?'ll,''"  that  an  infant  diild  of  the  wme  "family  wis 

«10"]  sister  Ll>^.  had  obtained 'their  freedom  y,e  slave  of  Kirby  also,  especially  as  Savior 

underUiewill  of  K.rby;  that  Sarab^  the  mother,  bought  the  slaves  as  a  famiirfrwnKirbyslaU 

and  ICIiza,  had  recovered  their  freedom  by  suits  residence 

brought  s«ainst  George  Naylor,  which  were  de-  g   w„  the  record  of  the  judgment  infer  olio* 

fended  byTiim.    In  Uie  me  mstituted  by  Sarah  „^,,  ,„j   therefore,  incomprtentT 

judgment    tos    rendered    in    1838;    and    that  ,„  the  case  of  Zteow  v.  Wood,  1  Wheat.  6,  it 

h''S'''l^^  ^!!f?  "^  ^^   f  ■?  .          ""^.i.'".  "«»  held  by  this  court  that  a  judgment  in  favor 

1842.    The  petitioner  also  offered  to  prove  that  „,  ^.e  mother  establishing  her  freedom  against 

it  IS  very  unusual  for  ch.  dren  of  the  age  of  the  g^^„   ^  third  person,  couTd  not  be  givcnTn  evi- 

petitioner  at  the  time  of  Kirby  s  death  to  be  j^„  ;„  „  ^if^     the  child  of  that  mother  aa 

f  PJ!?'^  froin.  their  par«iUi  but  the  «>urt  ex-  tending  to  prove  his  freedom.     On  the  trial  be- 

duded  the  testimony  offered,  from  the  jury;  to  ^        the  pefttioner  offered  to  prove  by  witnessea 

which   Mception  waa  Uken.  that  theyhad  heard  old  persons,  now  dead,  de- 

1  he  defendant  then  proved  by  two  witnesses  ^i^^e  thit  a  certain  Maty  Davis,  now  also  dead, 

that  they  bad  known  the  petitioner  from  her  ^^^  ,  ^^iU  woman,  borii  in  England,  and  such 

birth,  and  that  she  wns  born  on  the  property  of  „,,   the   general    report   in    the   neighborhood 

George  Naylor;  and  that  she  never  waa  out  of  where  she  lived;  and  further  offered  to  prove  W 

bis  possession   or  that  of  his  successor  and  ad-  ^^^  „^,  ^jnj  „,  testimony,  that  Susan  DavU. 

rninistrstor.     It  is  objected  that  no  r«»rds  of  ^^^  „„ther  of  the  petitioner,  waa  lineallr  de- 

the  verdicU  and    judgmenta    were    offered   to  ^^  j    ^^^    femalVline  from  the  said  l^ry; 

prove  the  «»f»eri«-      ^'J""°*  ««»pti^  whid,  evidence,  by  hearsay  and  general  reputa- 

rtate.   generally,  that  she  offered  to  prove  the  ^^        y^e  court  refused  to  admit?  except  s^  far 

*«4«.  hut  the  eourt  refu«J  to  hear  the  evidence.  ^  j^  ^^  applicable  to  tlie  fact  of  the  petition- 
's pedigree.    And  the  ruling  below,  this  court 

naniiesi  Mac  me  oner  u>  prove  me  recoveries  /-H    '    i.  _„  „„_(i™  .-t.i_„  i_  tv.   r*«i« 

waa  not  refused  for  the  reiUon  that  the  record  There  is  no  qusatlMi  arising  in  the       S12 

•videnos  wai  absent,  but  because  the  recoveries  «"«  ^'"7  "•  ">'olrfng  the  consideration  to 

were  deemed  irrelevant,  or  that  they  were  inter  "hat  »tent  hearsay  evidence  to  prove  the  slot 

olio*  «rto  and.  therefore  incompetent  as  proof  ""  <»'  freedom  is  adniissible  and,  therefore,  »p 

in  the  cause  for  any  purpow.     And  the  first  refrain  from  discnssing  the  first  point  decided 

question  is,  Waa  the  evidence  offered  relevant,  in  Doui*  t.  Wood,  1   Wheat.  6.     In  that  ^,av, 

fthcn  taken  in  connection  with   the  parol  evi-  iuaan,  the  mother  of  John,  waa  sold  by  \\'i>cil. 

JeneeT  the  defendant,  to  Caleb  Swan;  and  she  and  her 

The  girl  was  six  or  eight  jmn  old,  when  daughter  Ary,  who  had  likewise  l>ecii  sold,  sued 
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Swan  for  their  f reedom,  and  recovered  it.  This 
record  of  recovery  was  offered  in  evidence  on  be- 
half or  John,  but  was  rejected  on  the  trial. 

This  court  held  that  "as  to  the  second  excep- 
tion, the  record  was  not  between  the  same  par- 
ties. The  rule  is,  that  verdicts  are  evidence  be- 
tween parties  and  privies.  The  court  does  not 
feel  inclined  to  enlarge  the  exceptions  to  this 
general  rule  and,  therefore,  the  judgment  of  the 
court  below  is  affirmed." 

This  is  the  judgment  with  which  we  have  to 
deal.  The  difference  in  the  case  under  consid- 
eration and  the  one  found  in  1  Wheat.,  is,  that 
here  Susan's  mother  and  sister  recovered  their 
freedom  from  Naylor,  he  bein^  the  defendant  in 
both  actions.  There  the  mother  and  daughter 
recovered  their  freedom  from  Swan,  who  had 
purchased  them  of  Wood. 

This  court  having  cut  off  all  evidence  by  hear- 
say and  general  reputation — 1st,  that  the  fe- 
male ancestor  of  the  petitioners  was  a  white 
English  woman,  and  free;  and  2d,  that  the  rec- 
ord of  the  recovery  of  freedom  by  John's  mother 
and  sister  from  Swan  was  incompetent — of 
course  the  petitioner  had  to  go  out  of  court,  hav- 
ing proved  no  case. 

There  the  verdict  was  not  between  the  same 
parties.  Here  the  suit  was  between  George 
Naylor  and  the  mother  of  Susan;  aa  between 
the  mother  and  Naylor,  the  verdict  was  con- 
clusive of  her  right  to  freedom;  and  Susan, 
tlio  child,  was  n  privy  in  blood  to  the  mother, 
(being  her  heir,  if  free) ,  and,  as  such  heir,  comes 
within  the  rule  laid  down  in  Davis  v.  Wood, 
and  could  avail  herself  of  that  verdict  as  equal- 
ly conclusive,  if  she  could  further  prove  that 
she  was  bom  after  the  impetration  of  the  moth- 
er's writ.  Alexander  v.  Stokely,  7  Serg.  &  R. 
300;  Peffram  v.  Isabcll,  2  Hen.  AM.  193;  Chan- 
cello}'  V.'  Miltoriy  1  B.  Mon.  25.  Or,  if  she  could 
prove  that  she  was  bom  after  Kirby's  death, 
and  that  her  mother  recovered  her  freedom 
SIS'- J  •under  his  will — and  which  facts  might 
have  been  established  by  further  proof — these 
circumstances  could  be  let  in  as  additional  evi- 
dence.    2Hen..&M.  211. 

Owing  to  the  lapse  of  time  since  Mr.  Kirby 
died,  the  petitioner  sought  to  establish  her  case 
by  circumstantial  evidence.  It  was  rejected; 
for  what  particular  reason,  does  not  appear. 

As  already  stated,  we  think  the  evidence  of- 
fered had  weight  enough  in  it  to  be  pertinent, 
and  ought,  therefore,  to  have  been  submitted  to 
the  jury.    23  How.  187. 

How  it  was  proposed  to  be  proved  that  Rich- 
ard was  a  free  man,  and  acquired  his  freedom 
under  the  will,  does  not  appear;  but  as  to  Eliza, 
the  sister,  a  record  of  recovery  by  her  of  her 
freedom  against  Naylor  was  offered  as  evidence 
and  rejected.  The  record  could  have  proved 
the  existence  of  the  verdict  and  judgment  as  a 
fact,  and  the  legal  consequences  flowing  from 
the  fact,  namely :  that  the  petitioner,  Eliza,  was 
a  free  person.  As  to  George  Naylor  and  his 
representative,  her  status  of  freedom  is  a  con- 
clusive fact.  And  what  is  the  effect  of  the  rec- 
ord as  respects  other  persons?  Eliza  sued 
Oeor^e  Niylor.  declaring  that  she  was  free. 
He  replied  that  she  was  his  slave.  She  had  a 
verdict  that  she  was  free.  By  the  verdict  and 
judgment  she -took  to  herself  all  Naylor 's  title; 
it  was  vested  in  her  m  Naylor  had  it.  Harris 
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V.  Clarissa,  6  Yerg.  243.  He  had  bad  ber  in 
possession  twelve  years,  and  had  title  by  the  act 
of  limitations  of  six  years,  as  to  other  contest- 
ants who  might  set  up  claim  to  her  as  a  slave. 
She  can  rely  on  his  title  aa  if  he  had  manu- 
mitted her ;  the  record  has  this  effect.  It  stands 
on  the  footing  that  a  recorded  deed  of  manu- 
mission to  her  from  Naylor  would  stand,  or  that 
a  recorded  bill  of  sale  from  him  to  a  purchaser 
would  stand.  In  either  case,  the  title  paper 
could  be  given  in  evidence  to  prove  the  title; 
and  the  title  thus  acquired  must  be  deemed  val- 
id until  some  one  else  legally  establishes  a  bet- 
ter. This  record  evidence  may  be  used  in  any 
suit  by  a  third  person,  where  the  evidence  is 
pertinent,  of  which  the  court  must  judge  from 
facts  and  circumstances  appearinj^^  on  the  trial; 
and  to  this  effect  are  the  adjudications  of  the 
state  courts  generally.  Pegram  v.  Isahell,  in 
Virginia,  2  Hen.  &,  M.  210;  Alexander  v.  Stake- 
ley,  7  Serg.  *&  R.  290,  in  Pennsylvania;  [•214 
Vaughan  v.  Phebe,  Mart.  &  Y.  <5,  in  Tenness««; 
Chancellor  v.  Milton,  1  B.  Mon.  25»  in  Kentucky. 
In  Maryland,  no  decision  is  found  on  the  sub- 
ject. 

In  the  next  place,  the  record  operates  on  the 
status  of  the  person;  it  sets  him  free  or  pro- 
nounces him  a  slave,  and  binds  him  by  the  ver- 
dict either  way.  Shelton  v.  Barbour,  2  Wash. 
(Va.)  82. 

In  some  of  the  states,  the  suit  may  be  in 
equity,  and  the  status  of  freedom  be  established 
by  a  decree.  Fisher's  Negroes  v.  Dabhs,  6  Yerg. 
119;  Reuben  v.  Parrish,  6  Humph.  122. 

It  is  ordered  that  the  judgment  of  the  OWeuit 
Court  be  rei^ersed,  and  the  cause  rememded  for 
another  trial. 


WILLIAM  THOMPSON  and  John  Pidcell,  Plft. 

in  Err,, 

V. 

LEWIS  ROBERTS,   Gidecm  R.  Burbank,  snd 

Addison  Roberts. 

(Bee  8.  C.  24  How.  238-242.) 

Res  judicata — tchere  parties  were  not  some  ts 
both  suits — favorable  error,  no  ground  of  rs- 
versal — formal  parties. 

The  judgment  of  a  conrt  of  law,  or  a  decree  of  s 
court  of  equity,  directly  upon  the  same  point,  tnd 
between  the  same  parties,  is  good  as  a  plea  In  bar, 
and  conclusive  whoi  given  In  evidence  in  a  sali8t> 
quent  suit. 

An  error,  one  favorable  to  the  plaintiffs  In  error, 
Is  not  CTOund  of  reversal. 

An  objection  that  the  parties  were  not  the  taoie 
in  both  suits  cannot  be  sustained,  where  both  the 
parties  were  parties  in  the  former  suit ;  and  the 
subject-matter  was  the  same,  and  the  defense  here 
set  up  was  the  same,  which  the  pleadings  and  tbt 
evidence  show  to  have  been  adjudicated  in  the 
former  suit. 

A  question  as  between  the  parties  Is  res  judiesis, 
and  none  the  less  binding  because  others  are  cod- 
eluded  also,  where  the  first  issue  was  in  chancerTt 
and  other  parties  collaterally  interested  were  made 
parties,  that  It  might  be  final,  and  not  because  th^ 
were  legal  parties  to  the  original  contract  on  whia 
the  litigation  is  founded. 


Note. — ConclutfivcncMa  of  judgmenttt — see  notes 
'  -   -  —  ed.  tJ.  8.    " 

U.  S.  .H55. 


to  11  L.  ed.  U.  8.  75:  88  L. 


429  ;  42  L.  cd. 


JudumenU  of  state  courts,  effect  of  in  othsr 
8tat(s.  and  hoto  far  conclusive  in  Federal  court^^ 
see  note  to  13  L.  ed.  U.  8.  648.  _  . 

66U.& 


I860. 


TuoMPsoN  V.  Roberts. 


233^MS 


Arttveil  J/ffi.  17,  1SS1.     Decided  Jan.  28, 1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

The  action  was  based  upon  two  promissory 
notes  made  by  the  plaintiffs  in  error  m  favor  of 
William  H.  Smith,  and  indorsed  by  him  to  the 
defendants  in  error,  under  the  circumstances 
stated  in  the  opinion  of  the  court. 

The  present  action  was  commenced  in  the 
court  below  in  November,  1858,  and  resulted  in 
a  verdict  and  judgment  for  the  complainants. 
the  present  defendants  in  error.  The  defend- 
ants below  tendered  their  bill  of  exceptions  and 
brought  the  case  to  this  court. 

Messrs.  Oharlea  F.  Mayer  and  Waahing- 
tom  Tellott,  for  plaintiffs  in  error: 

As  to  the  instruction  given  to  the  jury  by 
the  court  below,  the  plaintiffs  in  error  main- 
tain: 

It  submits  to  the  jury  the  whole  question  of 
the  identity  of  the  defenses  taken  in  this  suit 
and  in  the  equity  case  in  the  United  States 
court,  which  question,  on  the  contrary,  is  one 
of  law  and  fact,  in  regard  to  which  the  court 
should  at  least  have  specified  the  particular 
point  of  defense  to  which  thev  referred. 

2  Johns.  29.  30.  210;  10  Johns.  136;  1  Esp. 
43;  1  East,  355;  2  Barn.  &  C.  230;  10  Eng.  C. 
L.fi2. 

It  was  for  the  court  to  compare  the  respec- 
tive defenses;  and  on  such  comparison  it  will 
appear  that  they  do  not  coincide ;  and  the  court 
should,  therefore,  have  refused  to  leave  to  the 
jurv  the  inquirv  as  to  the  identity  of  defenses. 

2  Oall.  229,  230;  17  Pick.  7,  14;  1  Greenl.  Ev. 
Si  528-534. 

The  instruction  was  erroneous  because,  even 
assuming  that  the  defense  of  fraud  was  taken 
in  the  equity  suit,  the  decree  there  is  not  to  be 
understood  as  determining  or  at  all  considering 
that  defense.  In  that  suit  in  rem,  it  was  not 
an  appropriate  defense  and  could  not  have 
availed,  since,  whether  there  were  fraud  or  not, 
the  land,  inferior  in  coal  value  as  it  might  be, 
ought  to  have  been  charged  with  the  purchase- 
money  debt  under  the  mortgage.  The  personal 
liability  on  the  notes  is  a  distinct  question.  The 
sale  upon  the  mortgage  waa  inevitable;  and  for 
any  amount,  reclaimablc  for  the  misrepresenta- 
tion, of  the  purchase  money  paid,  the  remedy 
was  against  the  proceeds  of  sales  under  the 
mortgage  decree. 

1  Greenl.  Ev.  528;  2  Gall.  229,  230;  1  Pet  C. 
C.  203;  3  Day,  138;  8  Conn.  208;  3  Simons,  447; 
4  irifth,  75. 

Identity  of  defenses  does  not  bear  on  the  de- 
fendants in  this  suit,  and  preclude  the  bar  now 
set  up,  becaaise  they  were  not  necessary  nor 
proper  parties  to  the  equity  suit. 

Calvert,  Part.  181;  17  Law  Libr. 

The  defense  and  testimony  in  the  equity  case 
were  not  botween  the  same  parties  as  the  parties 
to  this  suit;  and  cannot  operate  against  the  de- 
fendants here,  as  res  judicata,  by  virtue  of  the 
equity  decree. 

6  Pet.  328 ;  1  Wash.  C.  C.  70,  76 ;  4  Wash.  C. 
C.  186-188;  1  Paine,  C.  C.  549;  2  Gall.  228;  1 
Munf.  398. 

Mr.  Tl&omaa  S.  Alexander,  for  defendants 
in  error: 

The  verdict  for  the  plaintiffs  below,  establish- 
es the  identity  of  the  defenses  in  the  two  causes ; 
■o  that  it  is  presumed  the  only  eubjeot  for  in- 
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quiry  is,  whether  the  decree  of  the  court  of 
equity  on  the  matter  of  a  defense  taken  in  a  pro- 
ceeding in  rem,  to  enforce  payment  of  a  debt  by 
fsale  of  the  pledge,  is  coneiusive  on  the  same 
matter,  offered  as  a  defense  in  an  action  in  per- 
sofutm,  for  rt»covery  of  the  same  debt.  The  de- 
fendants in  error  maintain  the  affirmative  on 
this  question. 

To  render  the  decree  concluKive,  it  is  suffi- 
cient that  there  exists  identity  of  matter  in  is- 
sue, and  of  parties. 

The  identity  of  the  matter  in  issue  is  estab- 
lished by  the  verdict  As  to  parties  there  Ciin 
be  no  question. 

Duchess  of  Kingston's  Case,  2  Sm.  I-ead.  Cas. 
573;  Outram  v.  Moieurood,  3  E»ist.  340;  liaill  v. 
Pearre,  12  Md.  564;  Hopkins  v.  Lee,  G  Wheat. 
109;  Bank  of  V.  8.  v.  Beverly,  1  How.  134; 
Rmith  ▼.  Kemochen,  7  How.  198. 

Mr.  Justice  €hrier  delivered  the  opinion  of 
the  court : 

The  defendants  in  error  were  plaintiffs  below, 
and  brought  this  suit  as  indorsees  of  two  notes 
given  by  tiie  plaintiffs  in  error  to  William  H. 
.Smith.  These  notes  were  given  in  part  pay- 
ment of  some  tracts  of  coal  land  sold  and  con- 
veyed to  Thompson  and  Pickell  by  Smith,  and 
the  defense  endeavored  to  be  established  on  the 
trial  was  a  want  of  consideration,  in  that  Smith 
had  falsely  represented  the  lands  to  contain  300 
acres  of  "big  vein'*  coal,  when  in  fact  thinr  con- 
tained but  150  acres.  A  mortgage  had  been 
given  to  secure  these  notes;  a  bill  had  been  filed 
in  chancery  to  foreclose  this  mortgsige,  in  which 
Smith,  the  assignor,  and  Roberts  and  others,  the 
equitable  assignees  of  the  mortgage,  and  in- 
dorsees of  these  notes,  were  complainants,  and 
Thompson  and  Pickell,  together  with  their  as- 
signee's, the  Pickell  Mining  Company,  were  re- 
spondents. They  put  in  a  joint  and  several  an- 
swer admitting  the  execution  of  the  notes  and 
mortgage,  and  alleging  as  a  defense  the  repre- 
sentations made  by  Smith,  by  which  Thompson 
and  Pickell  were  induced  to  purchase  the  lands, 
supposing  them  to  contain  300  acres  of  the  "big 
vein'*  coal,  when,  in  fact,  as  the>'  afterwards  dis- 
covered, the  lands  contained  but  150  acres  of 
the  same.  For  this  reason,  and  "because  they 
did  not  receive  a  valuable  consideration  for  said 
notes  or  mortgage,  respondents  aver  that  plain- 
tiffs are  not  entitled  to  demand  payment  of 
them,  or  any  part  of  them,  but  the  same  are  to 
be  regarded  as  absolutely  void." 

This  case  was  fully  heard  by  the  Chancellor 
on  the  pleadings  and  evidence,  who  overruled 
the  defense  set  up,  and  decreed  a  sale  of  the 
mortgaged  premises.  The  record  of  that  case 
was  put  in  evidence  on  the  trial  of  this  oise  by 
the  oefendants  *below,  for  the  purpose.  [*240 
as  they  alleged,  *'of  showing  that  tne  plaintiifs 
were  not  holders  for  value." 

They  offered,  for  that  purpose,  a  part  only  of 
the  record.  Whereupon  the  plaintiffs  gave  in 
evidence  the  entire  record,  and  insisted  that  the 
decree  is  conclusive,  and  estops  the  defendants 
from  again  alleging  the  same  matter  as  a  de- 
fense to  the  suit  at  law  on  the  notes.  The  evi- 
dence was,  however,  a^in  presented  to  the  jury, 
without  a  waiver  of  plaintiffs'  right  to  treat  the 
decree  as  an  estoppel. 

The  court  rejected  a  number  of  nraym  of- 
fered by  each  party,  and  gave  the  foUowing  in- 
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Btruction  to  the  Jury,  which  is  the  subject  of  ex- 
ception : 

"If  the  jury  shall  find  from  the  evidence  that 
the  promissory  notes  offered  in  evidence  in  this 
cn«e  were  duly  executed  and  delivered  by  the 
•aid  defendants  to  William  H.  Smith,  and  by 
him  indorsed  over  to  the  said  plaintiffs  for  val- 
ue; and  that,  in  the  cause  on  the  equity  side  of 
this  court,  in  which  the  said  plaintiffs,  with  the 
said  Smith,  were  complainants,  and  the  said 
Thompson  and  Pickell,  with  the  Pickell  Mining 
Company,  were  defendants  (the  record  of  which 
has  been  offered  in  evidence),  the  same  defense 
was  made  and  set  up  in  said  cause  to  prevent  the 
passage  of  a  decree  for  the  sale  of  the  said  lands 
to  pay  the  said  notes  as  is  now  made  to  prevent 
a  recovery  in  this  case,  then  the  decree  passed 
in  that  case  is  conclusive  upon  the  point  of  this 
defense,  and  the  plaintiffs  are  entitled  to  recover 
in  this  action." 

The  plaintiffs  in  errcHr  have  not  called  in  ques- 
tion the  correctness  of  the  general  principle  of 
law  assumed  by  the  court  below,  viz.:  "that 
the  judgment  of  a  court  of  law,  or  a  decree  of  a 
court  of  equity,  directly  upon  the  same  point, 
and  between  the  same  parties,  is  good  aa  a  plea 
in  bar,  and  conclusive  when  given  in  evidence  in 
a  subsequent  suit." 

})ut  it  is  objected  to  this  instruetion,  that  it 
submits  as  a  question  of  fact  to  the  jury  what 
ought  to  have  been  decided  by  the  court  as 
matter  of  law  from  the  face  of  the  record  pro- 
duced. This,  if  an  error,  was  one  favorable  to 
tlio  plaintiffs  in  error,  as  it  gave  them  the 
chance  of  a  verdict  on  a  point  which,  if  decided 
by  the  court,  must  have  been  decided  aeainst 
241*]  *them;  for  the  record  shows  conclusive- 
ly, that  the  very  same  defense  against  these 
notes  was  the  only  point  in  dispute  in  the  court 
of  equity,  to  wit:  whether  plaintiffs  in  error 
were  "deceived  by"  the  alleged  misrepresenta- 
tions of  Smith,  fraudulent  or  otherwise,  and 
whether  the  notes  were,  therefore,  "without  con- 
sideration," and  "absolutely  void." 

The  objection  that  the  parties  were  not  the 
same  in  both  suits  cannot  be  sustained. 

Uoth  parties  to  this  litigation  were  parties  in 
that  suit;  the  subject-matter  was  the  same;  tlie 
defense  now  set  up  was  the  same  which  the 
pleadings  and  the  evidence  show  to  have  been 
adjudicated  in  the  court  of  chancery. 

It  is  true.  Smith,  who  indorsed  the  notes  to 
the  plaintiffs  below,  and  who  was  interested  in 
the  question,  was  joined  as  complainant,  and 
the  Pickell  Mining  Company,  who  had  pur- 
chased the  mortgaged  property,  were  made  re- 
S])ondcnt8,  according  to  the  practice  in  courts 
of  chancery,  where  all  parties  having  an  inter- 
est in  the  question  to  be  tried  are  made  parties, 
that  the  decree  may  be  final  as  to  all  the  mat- 
ters in  litigation.  No  good  reason  can  be  giv^n 
why  the  parties  in  this  case,  who  litigated  the 
same  question,  should  not  be  concluded  by  the 
decree,  because  others  having  an  interest  in  the 
question  or  subject-matter  were  admitted  by  the 
practice  of  m  court  of  chancery  to  assist  on  both 
sides. 

The  question  as  between  the  present  parties 
is  res  fitdirata.  and  none  the  less  binding  be- 
cause others  are  concluded  also.  A  contrary 
doctrine  would  sacritico  a  wholesome  principle 
of  law  to  a  mere  technical  rule  having  no  foun- 
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dation  in  reason;  making  m  distinction  where 
there  is  no  difference. 

Such  was  the  rulinff  of  the  court  In  the  ease 
of  Lawrence  ▼.  Hunt,  10  Wend.  82,  where  it  was 
objected  that  in  the  former  suit  there  was  an- 
other plaintiff  joined.  Where  the  former  suit 
was  at  law,  this  objection  might  have  some 
weight,  for  it  oould  not  well  be  said  that  a  eon- 
trad^  of  A  and  B  with  D  and  C  was  the  same  as 
that  in  another  suit  where  A  was  sole  plaintiff 
and  D  sole  defendant.  But  this  objection  can- 
not apply  where  the  first  issue  is  in  chanoery, 
and  parties  collaterally  interested  are  made  par- 
ties to  the  litigation,  that  it  mav  be  *fl-  [*242 
nal,  and  not  because  they  were  legal  parties  to 
the  original  contract  on  which  the  litigation  is 
founded.  In  such  a  ease  the  pleadings  maj 
show  the  contract  or  lubject-matter  of  the  liti- 
gation to  be  the  very  same,  and  directly  in  is- 
sue; in  the  other,  it  could  not  be  well  so.  As 
we  are  of  opinion  that  there  was  no  error  in 
this  instruction,  it  will  not  be  necessary  to  no- 
tice the  other  points  alluded  to  in  the  arguroeat, 
this  one  being  conclusive  of  the  whole  case. 

The  judgment  of  the  Circuit  Court  %$,  then- 
fore,  ajfirmedy  idth  ooata. 


THE  WASHINGTON,  ALEXANDRIA,  AND 
(j^EORGKTOWN  STEAM  PACKET  COM- 
PANY, Plffa.  in  Err,, 

V, 

FREDERICK  E.  SICKLES  and  Trueman  Cook; 

and 

THE  WASHINGTON,  ALEXANDRIA,  AND 
GEORGETOWxV  STEAM  PACKET  COM 
PANY,  Plff9,  in  Err., 

V. 

FREDERICK  E.  SICKLES  and  Trueman  Cook. 
(See  S.  C.  24  How.  338-346.) 

Docket  of  courts  of  District  of  Columbia — when 
prior  judgment  is  a  bar  or  an  estoppel — sam* 
matter  in  oontroveisy — extrinsic  evidence,  to 
prove  uhat  facts  and  issues  were  tried  and 
decided — judgment^  conclusive  of  what  fecit. 

In  the  courts  of  the  District  of  Colombia,  the 
docket  stands  In  the  place  of,  or,  perhapa  it  tbe 
record,  and  Is  entitled  here  to  all  the  conrnderatioa 
that  Is  yielded  to  the  formal  record  In  other  stattil 
and  to  the  same  faith  and  credit. 

In  order  that  the  judgment  or  decree  may  be  let 
up  as  a  bar  by  plea  or  relied  on  aa  evidence  by  way 
of  estoppel,  it  most  have  been  made  by  a  court  of 
competent  Jorlsdlction  opon  the  aame  aubject-mtt- 
ter.  between  the  same  parties  for  the  aame  purpose. 

It  Is  not  necessary,  as  betwee-\  parties  and  prlT* 
les,  that  the  record  shoold  shoiv  the  qoestlon  npoa 
which  the  rlffht  of  the  plalntlflF  to  recorer.  or  tfat 
validity  of  the  defense,  depended,  bat  only  that  the 
Bnme  matter  In  controversy  might  haye  been  lltl* 
gated. 

lOxirinsic  evidence  will  be  admitted  to  provt  that 
the  particular  question  was  material,  and  was  la 
fact  contested,  and  that  It  was  referred  to  tfcs  di- 
cision  of  the  Jury. 

Note. — Kntoppel  hy  judgment — set  note  to  U^ 
den  ▼.  Nixon,  11  L.  ed.  U.  8.  1068). 
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The  Judnuent  rendered,  while  It  remains  In  force,  court,  whether  that  be  enrollment,  insertion  in 

tte*^uIlIJiff5  "*'  *"  "**  '*^  properly  pleaded  by  ^  book  kept  for  tliat  purpose,  or  otherwise,  and 

But  when  it  Is  -i-n-*  au —  .- xi,..-_  x^  v.  j^_-  ^ j„  x. 

■olt,  the  Inqi 
■oe  has  been 

Where  a  numoer  o*  18BU««  are  presvnieu,  uio  nuu-  4,        g.    •  .-&,     ««-„      t     j.  l     aia       1    -r^           tc%a 

lag  on  any  one  of  which  will  warrant  the  verdict  See  2  Lill.  103;   Latch.  216;   1  Danv.  722; 

and  judgment  It  Is  competent  to  show  that  the  Palmer,  281;  Pit  ion  v.  Walter,  1  8tr.  162;  Rex 

S!S?^"en"^uM*  ^*^^*"'  ^*'*  ^°  another  of  y.  Page,  2  Esp.  649,  note;  Fisher  v.  Kitching- 

The  subsequent  application  of  the  verdict,  to  a  fnan,  Willes,  363;  Choodbread  ▼.  WelU,  4  Dev.  & 

■Ingle  count  by  the  court,  does  not  preclude  this  B.  271. 

»«*«»*'y-  We,  therefore,  submit  that  the  court  below 

J  r*      a«    «o/»/>      f^    -J  J  r       «    «oi»<  erred  in  receiving  the  proceeding  in  evidence  at 

Argued  Deo.  31,  1860.    Deeded  Jan.  t,  1861.  M;  but  if  they  were  ^idmissible,  then  we  con- 

E_    _         ,      _.      .    ^            ..••,,.,  *«n^  th*t  there  was  error,  in  holding  them  to 

RRORS  to  the  Circuit  Court  of  the  United  amount  to  an  estoppel. 

States  for  the  District  of  Columbia.  There  are  two  questions  which  have  been  pre- 

The  two  above  cases  are  alike  in  all  material  gented  on  the  briefs  in  this  case,  which  seem  to 

goints.      They    were  ,  actions    of    assumpsit,  y^  confounded  by  the  counsel  for  defendante. 

rmight  in  the  court  below  by  Sickles  and  Cook,  i^t  which  are  distinct  and  different.    The  first 

the  present  defendants  in  error,  against  the  is  as  to  the  effect  of  a  previous  judgment  on  the 

Slaintiffs  in  error.    The  trial  resulted  in  a  ver-  merits  upon  a  tubsequoit  suit  for  the  same 
ict  and  judgment  for  the  plaintiffs  below.  The  thing,  the  same  cause  of  action;  as,  for  exam- 
defendanU  brought  the  cases  to  this  court  by  pie,  where  the  same  debt  or  demand  is  the  sub- 
writs  of  error.    The  questions  involved  are  itat-  Ject  of  each  of  the  suits. 
ed  by  the  court.                              .  -  •*  ^  The  second  is,  where  one  brings  a  suit  for  a 

Messrs.  George  E.  Badger  and  J.  M.  Car-  certain  demand  or  cause  of  action,  which  has 

Uale,  for  the  plaintiffs  in  error:  never  before  been  the  subject  of  a  suit;  but  he 

The  court  below  held  that  the  proceedin«  of-  has  in  a  former  suit,  sought  to  recover  another 

fered  were  not  only  evidence,  proper  and  admis-  demand;  both  demands  growing  out  of  one  title 

sible,  but  conclusive  against  the  plaintiffs  m  er-  or  interest  in  the  plaintiff.    What,  in  such  case, 

ror  as  an  estoppel.     We  submit  that  the  court  ig  the  effect  of  the  former  proceedings  upon  the 

below  erred  in  holding  that  these  proceedmgs  gecond  action?    This  is  the  question  now  before 

were  proper  evidence,  for  there  was  no  judgment  the  court. 

nor  verdict  shown.    The  docket  entries,  admit-  Now,  the  rule  we  take  to  be  this: 

ted  bj     '  *  '^  '     ^" 

words 

the  _ _  _      _  

froni  16  March^  1846.    Verdict  rendered  7th  De-  or  if  any  fact  being  part  oflhat  ti'tTe'has  beini 

cember,  14th  December,  judgment  for  pUintiffs  thus  separated  from  all  other  matters  and  made 

on  the  first  count  in  the  declaration.'  the  point  of  an  issue,  the  finding  upon  it  may. 

We  submit  there  was  no  evidence  of  a  verdict  $„  guch  subsequent  suit,  be  relied  on  in  pleading 

or  a  judgment.    This  was  merely  a  niemoran-  ^s  a  technical  estoppel,  but  not  otherwise.   And 

dum  or  minute  from  which  a  verdict  might  aft-  that  where,  in  the  former  suit,  there  has  not 

erwards  be  drawn  up.    If  there  had  been  a  ver-  been  such  separation  of  the  title  from  all  other 

diet  in  full,  properly  entered  up,  it  coiUd  not  be  matters,  but  the  same  has  been  involved  in  a 

offered  ns  evidence  without  showing  the  judg-  general  issue  with  other  matters,  whether  this 

ment;  but  a  ludgment  can  only  be  shown  by  the  ^rise  from  the  mode  of  pleading  adopted  by  the 

production  of  an  examined  copy,  or  an  exemplifl-  parties,  or  required  by  tlie  nature  of  the  action, 

cation  of  the  judgment  entered  of  record,  or  in  j^  finding  thereon  can  either  establish  or  disaf- 

the  same  court  by  the  production  of  the  judg-  flm^  the  title  so  as  to  estop  either  of  the  parties 

ment  itself.          .    ^^  ,  ^       ««i.    ■«,^.,  «_  ««.  iw  a  subsequent  suit;  and  that  if  it  cannot  oper- 

rti<M«v.^ar«,20  Johns.  285;  Phil.  Ev  384.  ate  as  an  estoppel  by  pleading,  neither  caiTit 

Tt  cannot  be  proved  by  the  judgment  book,  ^ave  the  effect  of  an  estoppel  when  given  in  evi- 

altliough  the  judgment  roll  may  not  have  been  ^ence  to  the  jury. 

made  up,  and  though  the  person  interested  in  Ouiram  v.  Maretoood,  3  East,  346;  Hooper  v. 

diowing  the  judgni^t  be  no  party  to  the  record,  g           ^^^  4  Y.  509;  Miles  v.  Rose,  5  Taunt 

Ayfey  y.  Davenport,  2  B.  &  P.  K.  R.  474.  ^^    ^^^^  ^  j           jg  ^        ^  ^   ^37         ^ 

Nor  by  the  minutes  kept,  from  which  a  judg-  ^^^;^  .^  „^  ^     j.,^  ^;^  ^^  ^^^  contrary, 

ment  is  to  be  made  up.  o..*  #.._*! °  4.^^  j^^i^^..^.: i.-:*L^ 

Wa 
Dayton, 
%cvod, 

T.  P^c&ir,' riiirt!  A  Y."2l7>fciWoJi''v.'Friii*iT2  ing  been  brou^t  on  that  contract.     Yet  the 

FIck.  568.  court  applied  the  estoppel  to  both  counts,  and 

But  if  there  was  no  judgment  shown,  then  refused  to  hear  evidence  to  disprove  the  contract 

there  was  no  evidence  of  a  verdict,  for  a  verdict  alleged  in  either.    This  is  a  fatal  objection  to 

ia  of  no  force  until  followed  and  consummated  holding  the  proceedings  an  estoppel,  which  we 

\gy  a  judjnnent.    The  rule  is  the  same  in  the  are  now  considering,  and  not  their  admission  at 

courts  of  England  as  in  this  country,  vim. :  that  evidence. 

a  judgment  only  exists,  and  can  only  be  shown  We  insist,  then,  that  the  judgment  was  not 

Iqr  the  record  thereof,  when  finally  reduced  to  conclusive,  but  only  evidence  to  be  left  iv>  the 

its  ultimate  form  according  to  the  course  of  the  jury,  persuaaive,  or  perhaps  prima  facie,  but 
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Htitl  not  to  preclude  the  plainlilTa  in  error  from 

Soini!  iDto  tJieir  case  and  rebutting  tlie  evidence 
y  other  prooi's.  AnJ  surely  if  it  thrown  the 
liuriien  of  the  proof  on  the  defendant  in  the  ac- 
tion, nnd  is  to  be  deemed  conclusive,  unless  dia- 
provtd,  weight  enough  for  every  fair  and  rea- 
sonable purpose  is  given  to  the  record.  To 
mnkc  it  conclusive  of  the  contract,  which  is  the 
title  or  right  of  the  plaintiffB  ia  successive  ac- 
tions for  new  damages,  during  14  years — to 
give  a  defendant  no  opportunity  to  correct  a  slip 
or  oversight,  or  to  have  the  benefit  of  evidence 
sub'icquentiv  discovered,  such  as,  that  the  wit- 
ness, by  whose  testimony  the  former  verdict 
wan  obtained,  has  been  discovered  to  have  been 
largely  interested  in  the  recovery— is,  it  seems 
to  U9,  to  shut  out  truth  where  authority  does 
not  compel,  justie«  does  not  demand,  and  expe- 
diency dues  not  warrant. 

Mcisrs.  WillUm  J.  Btone,  Jr.,  and  Joseph 
H.  Bradley,  for  the  defendants  in  error ; 

1.  Did  the  verdict  and  judgment  in  the  case 
tried  in  1855  conclusively  estt^lish  the  said  con- 
(rnct  between  the  plaintiffs  and  defendant,  and 
the  nite  of  compensation  under  it! 

in  Hopkins  v.  Lee,  6  Wheat.  113.  this  eourl 
divided  that  a  verdict  and  judgment  in  a  court 
of  record,  or  a  decree  in  chancery,  put  an  end 
to  all  further  controversy  concerning  the  points 
thus  decided  between  the  parties  to  the  suit. 

See,  also.  Bank  U.  8.  v.  Beverly,  1  How.  134; 
Kbnfir  V.  fttonebreaker,  4  Gill  ±  J.  345. 

In  the  first  count  of  the  declaration  in  the 
ciiuxe  tried  in  1855,  the  contract  is  specifically 
M-'t  out,  nnd  OS  a  part  of  it.  thi'  e^cpenment  and 
its  result  which  fixed  the  plaintiffs'  compensa- 
tion. The  defendant  pleaded  nun  aasumpait, 
na4  the  jury  ^^ve  a  verdict  for  the  plaintiffs, 
thereby  finding  all  questions  of  fact  stated  in 
the  ptaintilTB'  declaration  to  be  true  as  stated, 
and  the  court  gave  judgment  thereon.  The  con- 
tract and  experiment  as  a  part  of  it  were  ques- 
tions of  tact  directly  in  issue,  were  necessarily 
jiasseil  upon  by  the  court  and  jury,  and  the  de- 
fendant, on  the  principle  settled  in  the  before- 
mentioned  eases,  is  estopped  to  deny  it, 

n.  The  eatoppi?!  is  conclusive  when  given  in 
evidence,  even  il^not  pleaded. 

See  Fhita.  W.  d  Bait.  K.  Co.  v.  Houwd,  13 
How.  335;  Trevivim  v.  Laiorence,  1  Salk.  276. 

A  verdict  niiil  judgment,  of  a  court  of  com- 
petent jurisdiction,  puts  an  end  to  all  further 
controversy  between  the  same  parties  concern- 
ing the  points  thereby  decided.  Parol  evidence 
is  atlmissible,  if  neccasary  to  show  what  ques- 
tions or  points  were  in  issue  in  the  first  suit. 

ywinij  V.  Blark,  7  Cranob.  5B6  ;  Rogert  v.  IAb- 
by.  m  Me.  202;  Uoty  v.  Brow^.  4  N.  Y.  71; 
Beirckhead  v.  Brown,  5  Sand.  140;  OronI  v, 
Ramsey.  7  Ohio  St.  HI2;  Henley  v.  Foley,  18  B. 
Mon.  522;  rinrhli  v.  /'tac/ifi,  1  Blackf.  361; 
Ch/tmberlain  v.  Uiillaril,  26  Ala.  50t);  Bebee  v. 
Elliolt.  4  Barb.  45!);  Hunter  v.  Ifavia,  19  Ga. 
415;  Stevens  v.  Hughes,  31  Pn.  381 ;  I'eikius  v. 
Walker.  18  Vt.  149;  2  Zab.  (N.  J.)  699;  7  Ga. 
434;  2  Mich.  276;  15  III.  453:  5  Smith  (N.  V.) 
108;  12  Md.  550;  10  Wend.  S3. 

III.  Are  the  plaintiffs  to  be  deprived  of  the 
benefit  ot  the  estoppel  for  the  reason  that  when 
the  verdict  was  rendered,  the  declnrntion.  in 
addition  to  the  special  count  in  the  contract, 
coiiiaiiied  also  cuinuiun  cuuiitsi 
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The  jury,  by  their  verdict,  necessarily  found 
the  statements  of  fact  in  all  the  counts  of  tba 
declaration  to  be  true.  The  theory  of  serertl 
counts  la,  that  they  represent  distinct  and  inde- 
pendent transaction,  otherwise  the'  declaratioa  . 
would  be  subject  to  the  eharn  of  duplid^. 
When  the  verdict  was  renderM,  the  plaintilT 
might  have  had  it  entered  on  Uie  first  eoant, 
and  the  judgment  following  the  verdict  there 
could  have  l^u  no  question  m  to  the  estoppel 
in  this  case  (if  there  can  be  an  estoppel  in  any 
ense]  ;  for  that  count  sets  forth  the  contract  ana 
c  >;perinient  with  the  result  of  it. 

Although  the  plaintiffs  did  not,  when  the  rrr- 
ilict  was  rendered,  have  it  entered  on  the  first 
count  alone,  yet  they  subsequently  had  the  ver- 
dict amended  iind  applied  to  the  count  \>J  the 
court,  who  were  satisfied  that  the  evidence  gii- 
en  applied  to  it  and  not  to  the  other  counti. 
That  the  court  had  power  to  do  this  ia  well  set- 
tled. 

Stockton  V.  BUhop,  4  How.  167;  Mathaoti't 
Admin,  v.  Grant's  Admin.  2  How.  281,  282; 
Bank  of  the  V.  8.  v.  Kosa,  6  How.  39 ;  Parks  t. 
Tumcr,  12  How.  45. 

IV.  The  defendant's  first  bill  of  exceptionn  rt- 
Uted  to  the  docket  entriei  and  original  papers. 
This  suit  was  pending  in  the  same  court  m 
which  the  former  suit  had  been  tried,  and  the 
docket  entries  and  original  papers  olTered  were 
under  the  control  of  the  court.  If  the  reawn 
given,  that  the  clerk  had  not  made  out  the  fk 
ord,  is  not  sufficient,  then  there  may  be  a  fail- 
ure of  justice,  as  the  record  is  to  be  made  up 
by  an  officer  of  the  court,  over  whom  luilgn 
have  no  control.  The  original  declaration*  saii 
pleadings  should  certainly  he  deemed  of  as  hi^h 
credit  and  as  satisfactory  evidence  as  copip< 
could  be,  and  a  court  and  jury  as  fully  eapablu 
of  examining  them  as  the  clerk. 

Bofeln-  T.  Btate,  6  Gill  A  J.  381-38S. 

*Ur.  Justice  CaaapbeU  delivered  [*340 
ihe  opinion  of  the  court: 

The  defendants  in  error,  as  plaintiffs,  tati 
the  plsiutiffs  in  error,  in  assumpsit,  in  th*  cir- 
cuit court,  upon  a  special  parol  contract,  pui 
portin<;  to  hnvc  been  m;ide  in  18*4,  to  the  pffi-cl 
that  they  having  a  patent  for  Sickle's  eut-oS. 
for  savinj;  fuel  in  the  working  of  steam  enjiiiHj. 
'.ind  the  defendants  being  the  owners  of  a  eer 
tiiin  steamboat,  it  was  offreed  between  them  that 
t)ic  Eiiid  patentees  should  attach  to  the  engine  of 
the  defendants  one  of  their  machines;  and  that 
the  defendants  should  pay  for  the  use  thereof 
tliree  fourths  of  the  saving  of  fuel  produnJ 
lliereby,  the  payments  to  be  made  from  time  to 
,  when  demanded.     That,  to  a        ■   ■     - 


saving  of  fuel,  an  experiment  should  br  made 
in  the  miiiincr  described  in  the  declaration,  sail 
Ihat  the  result  should  be  taken  aa  the  rate  of 
saving  during  the  continuance  of  the  contnct, 
which  v.a9  to  be  as  long  as  the  patent  and  the 
steombont  should  last.  The  plaintiff*  aver  that 
the  experiment  had  been  maae,  and  the  rale  of 
Having  had  been  duly  ascertained;  and  thsttbe 
machine  had  been  used  in  connection  with  the 
en-rine  on  the  said  bunt  until  the  oommencvmeut 
[if  the  suit. 

in  the  first  count  of  the  declaration,  the  pliis' 
tiffs  further  staled,  that  they  brought,  is 
.March,  1846,  a  suit  on  this  contract  in  the  eir 

efiii.<- 


1860. 
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eait  court  for  the  sum  then  due,  and  had  ob- 
tained a  verdict  and  judgment  therefor  in  the 
circuit  court  in  1856,  and  had  thus  established 
oondusively  the  contract  between  the  parties. 
These  last  allegations  are  not  contained  in  the 
second  count.  The  defendants  pleaded  the  gen- 
eral issue. 

The  plaintiffs  produced  upon  the  trial,  as  the 
only  testimony  of  the  contract,  the  proceedings 
of  the  suit  mentioned  in  the  declaration,  and  in- 
sisted that  these  proceedings  operated  as  an  es- 
toppel upon  the  defendants.  These  proceedings 
consistea  of  a  writ,  a  declaration,  containing 
two  counts  upon  the  contract,  and  the  common 
counts,  and  tne  plea  of  the  general  issue;  also 
a  docket  entry  of  a  general  verdict,  in  favor  of 
the  plaintiffs,  on  the  entire  declaration,  and  a 
docket  entry  of  judgment,  subsequently  rendered 
on  the  first  count — a  count  similar  to  the  counts 
in  the  declaration  in  the  present  suit.  The  de- 
fendants objected  to  these  docket  entries  as  evi- 
341*]  dence  *of  a  verdict  and  judgment,  but 
insisted  they  were  simply  memoranda  or  min- 
utes, from  which  a  record  of  a  verdict  and  judg- 
ment were  to  be  made.  It  appears  that  in  the 
courts  of  this  district,  as  in  Mnrvland,  the  dock- 
et stands  in  the  place  of,  or  perhaps  is,  the  rec- 
ord, and  receives  here  all  the  consideration  that 
is  yielded  to  the  formal  record  in  other  states. 
These  memorials  of  their  proceedings  must  be 
intelligible  to  the  court  that  preserves  them,  as 
their  only  evidence,  and  we  cannot,  therefore, 
refuse  to  them  faith  and  credit.  Boteler  v. 
State,  8  Gill  &  J.  381 ;  Rugglea  T.  Alexander y  2 
Rawle,  232.  Besides  this  testimony  of  the  con- 
tra ct.  the  plaintiffs  proved  the  quantity  of  the 
fuel  that  had  been  used  in  the  running  of  the 
boat,  and  relied  upon  the  rate  as  settl^  to  de- 
termine their  demand,  and  insisted  that  the  de- 
fendants were  estopped  to  prove  there  was  no 
such  contract;  or  to  disprove  any  one  of  the 
averments  in  the  first  count  of  the  declaration 
in  the  former  suit ;  or  to  show  that  no  saving  of 
the  wood  had  been  effected ;  or  to  show  that  the 
so-called  experiment  was  not  made  pursuant  to 
the  contract,  or  was  fraudulently  made,  and  was 
not  a  true  and  genuine  exponent  of  the  capacity 
of  the  said  cut-dff ;  or  to  prove  that  the  said  ver- 
dict was  in  fact  rendered  upon  all  the  testimony 
and  allegations  that  were  submitted  to  the  jury, 
and  was  in  point  of  fact  rendered,  as  by  the 
docket  entry  it  purports  to  have  been,  upon  the 
issues  generally,  and  not  upon  the  first  count 
specially. 

The  circuit  court  adopted  these  conclusions 
of  the  plaintiffs,  and  excluded  the  testimony  of- 
fered by  the  defendants,  to  prove  those  facts. 

The  authority  of  the  res  judicata,  with  the 
limitations  under  which  it  is  admitted,  is  de- 
rived by  us  from  the  Roman  law  and  the  Can- 
onists. Whether  a  judgment  is  to  have  author- 
ity as  such  in  another  proceeding,  depends,  an 
idem  carpus  sit;  quantitaa  eadem,  idem  jue;  et 
an  eadem  cousa  petendi  et  eadem  conditio  per- 
sonarum;  qtKB  nisi  omnia  oonourrent  aUa  rea 
eat;  or.  as  stated  by  another  jurist,  ecfceptionem 
rei  judicata,  ohstare  quotiena  eadem  qu<Batio  in- 
ter eaadem  peraonaa  revocatur.  The  essential 
conditions  under  which  the  exception  of  the  rea 
judicata  becomes  applicable  are  the  identity  of 
342*]  the  thing  demanded,  the  identity  of  *the 
eause  of  the  demand,  and  of  th*  parties  in  the 
24  How. 


character  in  wfaieh  they  are  litigants.  This 
court  described  the  rule  in  Aapden  v.  Xison,  4 
How.  467,  in  such  cases  to  be,  that  a  judgment 
or  decree  set  up  as  a  bar  by  plea,  or  relied  on  as 
evidence  by  way  of  estoppel,  must  have  been 
made  by  a  court  of  competent  jurisdiction  upon 
the  snme  subject-matter,  between  the  same  par- 
ties for  the  same  purpose.  The  thing  demanded 
in  the  present  suit  is  a  sum  of  money,  being  a 
part  of  the  consideration  or  price  for  the  use  of 
a  valuable  machine  for  which  the  plaintiffs  had 
a  patent,  and  is  the  complement  of  a  whole,  of 
which  the  sum  demanded  in  the  first  count  of 
the  declaration  in  the  former  suit  is  the  other 
part.  The  special  counts  in  the  declaration  of 
each  suit  are  similar,  bein^  framed  upon  this 
contract;  and  a  decision  in  tlie  one  suit  on  those 
counts  in  favor  of  the  plaintiffs  necessarily  in- 
cluded and  virtually  determined  its  sufficient 
to  sustain  the  title  of  the  plaintiffs  on  it.  It 
was,  therefore,  admissible  as  testimony.  This 
conclusion  is  supported  by  adjudged  cases,  and 
the  authority  of  writers  on  the  law  of  evidence. 
Cfardner  v.  Buokbee,  3  Cow.  120;  Button  v. 
Woodman,  9  Ciiah.  265;  Bonnier  des  Preuves, 
I  766;  8  Dalloz,  Jur,  Oenerale,  256,  257.  258. 
Buller,  in  his  work  on  Nisi  Prius,  says:  *'lf  a 
verdict  be  had  on  the  same  point,  and  between 
the  snme  parties,  it  may  be  given  in  evidence, 
though  the  trial  were  not  tuid  for  the  same 
lands,  for  the  verdict  in  such  a  case  is  very  per- 
suading evidence,  because  what  twelve  men  have 
already  thought  of  the  fact  may  be  supposed  fit 
to  direct  the  determination  of  the  jury.  .  •  • 
It  is  not  necessary  that  the  verdict  should  be  in 
relation  to  the  same  land;  for  the  verdict  is  only 
set  up  to  prove  the  point  in  question,  and  every 
matter  is  evidence  that  amounts  to  a  proof  of 
the  point  in  question."  Bull.  N.  P.  232.  The 
plaintiffs  in  error  contend  that,  conceding  the 
record  to  be  admissible  as  evidence,  to  render 
the  verdict  and  judgment  in  the  first  suit  an  es- 
toppel, it  must  be  shown  by  the  record  that  the 
very  point  which  it  is  sought  to  estop  the  party 
from  contesting  was  distinctly  presented  by  an 
issue,  and  expressly  found  by  the  jury,  and  that 
no  estoppel  by  verdict  and  judgment  can  arise 
in  an  acticm  on  the  case,  or  an  *action  [*343 
of  assumpsit,  tried  upon  the  general  issue,  be- 
cause in  no  such  action  can  any  precise  point  be 
made  and  presented  for  trial  by  a  jury,  and  the 
cases  of  Outram  v.  Moretoood,  3  East,  340,  and 
Vooght  V.  Winch,  2  Bam.  k  Aid.  662,  are  cited 
in  support  of  this  proposition.  And  the  con- 
clusion would  seem  to  be  proper  for  the  attain- 
ment of  the  end,  for  which  authority  was  al- 
lowed to  the  rea  judicata  as  testimony.  Expe- 
rience has  disclosed,  that  for  the  security  of 
rights,  and  the  preservation  of  the  repose  of  so- 
ciety, a  limit  must  be  imposed  upon  the  facili- 
ties for  litigation.  For  this  purpose,  the  pre- 
sumption has  been  adopted,  that  the  thing  ad- 
jud|^  by  a  court  of  competent  jurisdiction,  un- 
der definite  conditions,  shall  be  received  in  evi- 
dence as  irrefragable  truth. 

This  presumption  is  a  guaranty  of  the  future 
efficacy  and  binding  operation  of  the  judgment. 
It  presupposes  that  all  the  constituents  of  the 
judgment  shall  be  preserved  by  the  court, 
which  renders  it  in  an  authentic  and  unmistak- 
able form.  In  the  courts  upon  the  continent  of 
Europe,  and  in  the  courts  of  cliancery  and  ad- 
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mii'alty  in  the  United  States  and  Great  Britoie,  auit,  while  it  retnain*  in  force,  and  for  the  pur- 
where  the  function  of  adjudication  is  performed  pose  of  maintaining  ita  validity,  i*  eoneliuiTe  of 
entire  by  a  tribunal  composed  of  one  or  more  all  the  'facts  properly  pleaded  by  the  [*348 
judf^H,  this  has  been  done  without  much  diffioul-  plaintilTB.  But  irhen  It  is  presented  as  testi' 
ty.  The  separate  functions  of  the  judge  and  mony  In  another  suit,  the  inquiry  is  competent 
jury,  in  common-law  courts,  created  a  necessity  whether  the  same  issue  has  bpen  tried  and  set* 
lor  separating  issues  of  law  from  issues  of  fact;  tied  by  it.  Menvim  t.  WhUtemore,  6  Gray, 
and  with  the  increase  of  commerce  and  civtliza-  316;  Hughu  v.  Alexander,  S  Duer,  488.  The 
tion,  trauBactions  have  become  more  complicat-  defendants  In  error  contend,  the  jury,  bj  their 
ed  and  nujnerouB,  and  law  and  fact  have  become  verdict,  necessarily  found  the  statements  of  fact 
more  closely  interwoven,  so  as  to  render  their  in  all  the  counts  of  the  declaration  to  be  true; 
separation  more  embarrassing.  The  ancient  and  the  elTect  of  a  verdict  and  judgment  on  tlw 
eyitcm  of  plendinp-,  which  was  conducive  to  the  whole  declaration  and  a  verdict  and  judgment 
end  of  ascertaining  the  material  issue  between  on  the  first  count  is  precisely  the  oame,  in  pro- 
the  parties,  and  tlie  preservation  in  a  permanent  ducing  an  estoppel,  ai  respects  the  matten  con- 
form of  the  evidence  of  the  adjudication,  has  tained  in  that  special  count.  But  this  u  not 
been  condemned  as  requiring  unnecessary  preci-  true.  If  the  verdict  had  been  rendered  on  the 
sion,  and  subjecting  parties  to  oveT-t«chnical  special  count  in  exclusioa  of  the  others,  the  ree- 
rules,  prolixity  and  rxpense.  A  system  of  sen-  ord  itself  would  have  shown  that  the  existence 
eral  pleading  has  been  extensively  adopted   in  and  validity  of  the  contract  were  in  question. 


B  country,  which  rendered  the  application  of    There  would  have  been  no  ground  for  the 

;  principle  contended  for  by  the  plaintiffs  im-    quir^  whether  any  other  iasue  was  presented  to 

racticable,  unless  we  were  prepared  to  restrict    the  jury.     But  where  a  number  of  isiue*  .ir* 


within  narrow  bounds  the  authority  of  the  ret  presented,  the  finding  on  any  one  of  which  will 

judicata.     It  was,  consequently,  decided  that  it  warrant  the  verdict  and  judgment,  it  is  cwmpf- 

344*]   was  not  necessary  *as  between  parties  tent  to  show  that  the  finding  wan  upon  one  nih- 

and  privies  that  the  record  should  show  that  the  er  than   on   another  of  thr-c  different   Is-ims. 

question  upon  which  the  right  of  the  plaintiff  to  flenderson  v.  Kenner.  1  Rich.  474;  Bamj/tr  t. 

recover,  or  the  validity  of  the  defense,  depended  Woodbury,  7  Gray,  498.     >Jor  do  we  think  thst 

for  it  to  operate  conclusively;  but  only  that  the  the  subsequent  a.pplication  of  the  verdict  to  s 

same  matter  in  controversy  might  have  been  lit-  single  count  by  the  court  precludes  this  inqoirj. 

igsted,  and  that  extrinsic  evidence  would  be  ad-  The  authority  of  the  courta  to  make  the  appliea- 

mitted  to  prove  that  the  particular  question  was  tion,  and  the  circumstances  under  which  it  ii  sl- 

mnterial  and  was,  in  fact,  contested  and  that  it  lowable,  was  considered  by  this  court  in  Mallie- 

was  referred  to  the  decision  of  the  jury.  soil  v.  Grant,  2  How.  263.     It  ii  done  for  the 

In  Toung  v.  Blaek,  7  Crunch,  565,  this  court  purpose  of  preventing  the  consequences  of  a  mit- 
ftdmitteJ  in  evidence  a  record  of  a  former  suit  joinder  of  connto  in  a  declaration,  or  ol  the 
between  the  parties,  in  which  judgment  was  ren-  union  of  insnilicient  counts  with  others,  so  ts  to 
dered  for  the  defendant,  supported  by  parol  ^llo'if  a.  valid  judgment  on  the  verdict.  It  h»d 
proof  that  the  cause  of  action  m  the  two  suits  no  reference  to  the  use  that  might  be  made  of 
was  the  same.  The  court  say:  "The  contro-  the  proceelings  as  testimony  in  another  pio- 
versy  had  passed  in  rem  judicalem;  and  the  ceeding.  In  Maryland,  the  power  to  amend  the 
identity  of  the  causes  of  action  being  once  es-  jecoTil  in  this  form  was  conferred  by  the  act  of 
tabliahed,  the  law  would  not  suffer  them  again  igog,  3  Maxey,  X«ws,  484.  The  case  is  not  em- 
to  be  drawn  into  question."  The  current  of  braorf  in  the  earlier  act  of  1786  upon  this  sub- 
American  authority  nins  in  the  same  direction,  ject.     3  Har.  &  J.  8;  3  Har.  *  J.  81.     It  is  the 

Wood    r.    JaeiMn,    B  W«id.  B;  Bosiman  v.  opinion  of  the  court,  that  the  circuit  oourt  erred 

Cooppr,  16  Pwk.  276;  Iforsh  v.  Piw,  4  Bawle,  -^  ^^^^.^^^  jj,^^  ^^,^  plairtifTa  in  error  were  «- 

Z8H!  "reen.  Kv.  S  631.  topped  by  tlie  proceedings  in  the  former  wit. 

Tn  the  case  before  the  court,  the  verdict  was  ,„'^„„„  j'   „:„  i_  ,„.^  .„  ,k^  _  ..  _  ■    i. 

,       .  . ,„    -  , 1.       _ .  .. for  any  inquirv  in  respect  to  the  matters  u  it- 
rendered  upon  two  special  counts,  and  the  iren-  -,      '.    ■„_   .   .   .     ,_    ^i.  .                       , 
eral  counts'inassnmPt.  hut  the  verdict  in  the  ™  f"^   "'^'i'l'^  t"ed    'n    that    ■»"";    "^ 
subsequent  stape  of  tlie  proceedinRs  was  applied  .'"  )«<'?"«'  •»  r«.ers«I.  af^fke  eoi.se  ["SiB 
by  the  court  onlv  to  the  first  count.     The  rec-  !»  "^'."r''^.  ^"^  ^'T'i^''  P^<«^6*"9»-  »»  oonfor- 
ord.  produced  hy'lhe  plsintilTs.  showed  that  the  "J'  *****  ""■  <*""«*■ 
first  suit  was  brought  apparently  upon  the  same 
contract  ns  the  second,  nnd  that  the  exfstence 
and  validity  of  that  contract  might  have  been 
litimtcd.     But  the  verdict  might  have  been  ren- 
dered upon  the  entire  declaration,  and  without 
special  reference  to  the  first  count.     It  was  com- 
petent to  the  defendants  to  show  the  state  of 

facta  that  existed  at  the  trial,  with  a  view  to  as-  "' 

certain  what  was  the  matter  decided  upon  by  the  ROBERT  FORSYTE. 
verdict   of   the  jury.     It  may   have   been   that 

there  was  no  contest  in  reference  to  the  fairness  (Bee  B.  C  24  Bow.  1M-IS8.) 
of  tbc  experiment,  or  to  its  BufDcIency  to  asoer- 

tnin  the  premium  to  be  paid  for  the  use  of  the  fjondiord  mat)  use  name  of  tenant,  or  (host  if 

machine  at  the  first  trial,  or  It  may  have  been  Hii  heirt,  in  torit  of  error. 
that    the    plaint) ffa    abandoned    their    special 

counts   and    recovered   their   verdict   upon   the  when  i  landlord  has  undertafcen  the  d«(«i««(» 

frmeral  count*.     The  ludsment  rendered  in  tbat  salt  iii  the  nam*  of  the  tenant,  with  his  eoaswt 

eS4  6B  0.  !■ 
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tbe  tenant  eloDot  Interttrc  with  the  cmuae, 

prejudice,  ,. 

It  li  compcteDt  to  tbe  Ikndlord  to  nM  tll«  t»mM 
of  Ub  belri  of  hia  deceaied  teaant  ta  praiecnte  bU    ClfRUS  VV.  BGEKY.  Joa.  F.  Smith  and  8«rah 
Si'tVand'MixK  nr'thrsiSt"'"*  *°  ^"  '"  '"*  ■*■  ^■"'"''  Adiiiiiiistrtttrix.  etc. 

Bhould  tbe  Jnclgment  be  reTeraed.  and  tb>  eaaae 
ramandnl  to  tbe  circuit  court  tor  farther  proceed- 
Insa,  he  mar  applj  In  that  court  for  leave  to  bf-      „      . 

come  defendant,  Instead  of  the  heir*  of  the  tenant.     Irennin   grant — state   deeiaion*   c 

property. 

Argued  Jan.  18,  1881.    Decided  Feb.  i,  ISSl. 


THOMAS  U.  LEAGUE,  Plff.  in  Brr^ 


(See  S.  C.  3*  How.  264-267.) 


IN  ERROR  to  tlie  Circuit  Court  of  thp  United 
States  for  the  Kortbem  District  of  llliniris. 
Motion  to  dinmiss  under  tbe  circumatanccH, 
■tati-d  in  the  opitiion. 

Mr.  WllllUBB  for  defendant  In  error, 
i^r.  Bftllftsce  for  plaintiff  in  error. 


--- monj  of  tl 

tlon  preacribed  br  tbe  autborltiea  of  tbe  Stale. 
applicable   to   their   iattrpretatloo   and   adjult- 


mpbell  deliTered  the     T 


187*]   'Mr.  Juatio 
opinion  of  tlic  oourt : 

The  defendant  in  error  recovered  a  judj^ent 
in  ejectment,  in  the  cirtruit  court  of  the  United 
Statea  for  the  northern  di^tiict  of  Illinois, 
against  Witliara  Kellogg,  deceaaed,  as  tenant  in 
possesion  of  a  parcel  of  land  in  that  district. 
After  the  judgment,  the  defendant  died.  The 
attorney  of  the  decedent,  who  was  aUo  his  land- 
lord, and  who  bad  conducted  the  auit  on  behalf 
and  in  the  name  of  the  tenant,  with  his  consent, 
iued  out  a  writ  of  error  to  this  oourt  in  the 
name  of  the  heirs  of  said  Kellogg.  The  bond  for 
tbe  prosecution  of  the  writ,  and  the  stipulation 
lor  costs  ID  this  court,  have  been  suppli^  hy  the 
■aid  attorney.  One  of  the  heira  of  Kellogg  ob- 
jects to  the  prosecution  of  the  writ  of  error,  and 
■llegrs,  on  behalf  of  himtelf  and  his  eoheira, 
that  it  is  prosecuted  without  authority,  and  that 
tlity  have  no  desire  that  it  should  be  main- 
tained, and  authorize  tlie  attorney  ot  tbe  defend- 
ant in  error  to  move  tor  its  dismissal.  It  ap- 
pears to  the  court  that  the  attorney  of  the  de- 
eeaoed  defendant  is  a  bona  flde  claimant  of  the 
land,  and  that  be  is  prosecuting  tbe  writ  of  er- 
ror in  good  faith.  That  he  is  reaponsibte  for  the 
costs  and  damages  that  may  arise  from  ibe  use 
of  the  names  of  the  plaintifTs  in  error.  The 
statutes  of  Illinois  require  that  the  declaration 
in  ejectment  shall  be  aerved  upon  the  actual  oc- 
rapant,  and  the  practice  of  the  courts  of  that 
state  authorizes  the  appearance  of  tbe  landlord, 
and  his  defense  of  the  suit,  either  in  his  own 
name  or  tliat  ot  the  tenant,  with  his  consent. 
Witliamt  r.  Brtmton,  3  Qilm.  BOO. 

And  when  a  landlord  has  undertaken  the  de. 
lease  of  a  suit  in  the  name  of  the  tenajit,  with 
hia  consent,  the  tenant  cannot  interfere  with 
the  cause  to  hia  prejudice.  Doe  r.  Franklm,  7 
Taunt.  9.  We  think  it  was  competent  to  the 
luidlord  to  use  the  names  of  the  plaintiffs  to 
prosecute  hia  writ  of  error,  upon  his  engage- 
ment to  bear  all  tbe  coats  and  espenaes  of  the 
suit.  Should  tbe  judgment  be  reversed,  and 
the  cauae  remanded  to  the  circuit  conrt  for  fur- 
ther proceedings,  he  may  apply  in  that 
188*]  'court  for  leave  to  become  defendant,  in- 
•tead  of  the  heira  ot  the  tenant.  I 

Uotion  to  diaintu,  oMmdad. 
H  How. 


Argued  Jan.  £S,  1881.     Decided  Feb.  i,  1861. 

N  ERROR  to  the  District  Court  of  the  United 
States  for  the  Rastern  District  of  Texas. 
Thomas  M.  League,  the  present  plaintiff  in 
iced  this  action  in  the  oourt  be- 


ty  of  Refugio,  in  Texas,  lying  on  Aransas  b^. 

On    the   trial,    numerous    inalructions    were 

ashed  in  behalf  of  each  of  tbe  parties,  some  of 

which   were  givi-n   and   aome  refu-ied.     Among 


leagues  without  the  approbation  of  the 
national  government  of  Mexico,  was  void, 
though  on  a  sate  grant  frfven  b^  virtue  of  con- 
cessions in  sale  to  the  enipresanoe  in  the  colony 
of  Power  and  Heivetsor,  to  be  located  in  that 
ColtHiy,  and  though  by  a  law  or  decree  of  Con- 
gress of  the  state  of  Coahuila  and  Texas,  tbe 
same  was  ratified  and  confirmed,  and  tboiiKh 
the  republic  of  Texas  received  the  dues  on  said 
grant,  snd  though  colonization  was  authoriied 
within  the  colony  by  the  approbation  of  the  na- 
tional Executive."  Verdict  and  judgment  were 
for  tbe  defendants.  Tlie  plaintiff  brought  the 
case  to  this  court  on  a  writ  of  error. 


for  the  other 

3lcisra.  V.  PhllUpa  and  Johu  Henplilll 
for  the  defendants  in  error. 

Mr.  Justice  Oiunpbell  delivered  the  opinion 
of  the  court: 

The  plaintilT  aued  In  the  district  oourt  for  a 

Creel  of  land  containing  two'  and  one  half 
igues  in  tbe  county  of  Refugio,  in  the  state  ot 
Texas.  The  answer  and  amended  answer  of  the 
defendaiita  contain  some  twenty  pleas,  and  a 
number  of  questinns  are  presented  by  the  rec- 
ord ;  but  as  the  decision  of  the  cause  will  be  com- 
plete by  the  opinion  the  court  have  formed  of 


oie  nolrt,  1 --  — 

„... ,  .,  .rvtut  ilccint  of  Mote  covrli 

It  ta  cDnilructlan  o/  itale  lata.  Power  of  Halt 
rourfi  to  comtrue  their  own  alafHtet — ace  note  la 
tockaon  w.  Lamnhlre,  T  L.  ed.  U.  B.  679. 


12  L.  ed.  D.  B.  1 


■lew    their  iect- 
iied  to  by  alal- 
.1  Bank  T.  Bucklogbam, 

6SB 
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the  original  grant  from  the  state  of  Coahuila  tions  that  form  the  subject  of  this  litigation 
and  Texas,  from  which  the  daim  of  the  plain-  took  place,  as  conclusive  testimony  of  the  rule 
t'ltf  is  derivetl,  and  on  which  it  depends,  a  state-  of  action  prescribed  by  the  authorities  of  the 
ment  of  that  grant  will  be  sufficient.  In  the  state,  as  applicable  to  their  interpretation  tad 
year  1826,  Power  and  Hewetson  proposed  to  the  adjustment.  We  do  not  inquire  wnether  a  more 
government  of  Mexico  to  establish  a  colony  on  suitable  rule  might  not  have  been  adopted,  nor 
the  seacoast  of  Texas,  within  what  is  termed  in  whether  the  arguments  which  led  to  its  adoption 
their  law  of  colonization  the  littoral  leagues,  were  forcible  or  just.  We  receive  *the  [*267 
This  proposal  was  accepted,  and  the  partners  decisions,  having  the  character  that  is  men- 
entered  upon  the  fulfilment  of  that  enterprise,  tioned  in  the  eidiract  we  have  made  from  the 
In  December,  1829,  they  respectively  applied  to  opinion  of  the  supreme  court  of  Texas,  as  hav- 
the  governor  of  the  state  of  Coahuila  and  Texas  ing  a  binding  force  almost  equivalent  to  posi- 
for  the  purchase  of  deven  leagues  of  land  each,  tive  law.  Such  being  our  conclusion  in  respect 
within  the  limits  of  the  colony.  This  oflfer  was  to  this  grsLut,  we  must  sanction  the  judgment  of 
accepted;  the  petitioners  were  authorized  to  lo-  the  district  court  that  denies  to  it  validity, 
cate  their  grant  upon  any  lands  in  the  colony  Judgment  affirmed, 
that  were  vacant,  or  elsewhere,  if  there  was  not 

a  sufficiency  of  vacant  land  for  that  purpose;  ^_-.« 
and  the  general  commissioner  of  the  colony  was 
directed  to  deliver  possession  of  the  land  select- 
ed, and  to  perfect  the  corresponding  titles.     In  HENRY  S.  FOOTE,  Pfff.  in  Err., 
November,  1834,  Power  represented  to  this  gen-  v, 
eral  conunissioner  that  the  partners  had  selected  CYRUS  W.  EGERY  and  Joseph  P.  Smith, 
only  seventeen  and  one  quarter  leagues,  and  re- 
quested him  to  issue  grants  for  two  tracts,  one  (Bee  S.  C.  24  How.  267,  268.) 
containing  two  and  a  half  leagues,  and  the  other  ,                „               .           ^.                  ^      m 

two  and  one  quarter  leagu^to  complete  thU  thS'SSS'u'go^'eJS'edl.rthSr"""'  "^  '""""= 

contract,  at  a  place  designated.    This  request  of 

the  petitioner  was  complied  with,  and  one  of  Argued  Jan,  tl,  1861,    Decided  Feb,  h,  1861 

these  grants  is  that  which  was  introduced  to 

support  the  plaintiflf's  title,  and  with  which  he  FN  ERROR  to  the  District  Court  of  the  United 

connected  himself  by  mesne  conveyances.  Xstates  for  the  Eastern  District  of  Texas. 

266*]  *The  location  is  within  the  littoral  or  The  case  is  substantially  the  same  as  the  pre- 

c'on.st  leagues  described  in  the  4th  section  of  the  ceding  case, 

colonization  laws  of  Mexico,  of  1824  and  1828.  Mr,  Robert  Hucbea  for  plaintiffs  in  error. 

The  litigation  between  the  grantees  and  their  Mr.  JcMeph  F.  Smith  for  himself, 

assigns  and  the  defendants  for  this  land  has  Messrs.  P.  Phillips  and  Jolim  HempUU 

been  protracted  in  the  courts  of  Texas,  and  the  for  the  defendants  in  error, 
opinion  of  the  supreme  court  of  that  state  has 

I^,.n  very  n..flnitc.tT  expressed  upon  tlie  yalidity  j^  j^j     C*mpbeU  deUyered  the  o^tOon 

of  their  tiUes  on  two  several  occasions.  .  ^jj   Ig^fi . 

•.•r'lV»"'2fl  ''°"*^'  "  '''"''■  ****'  **""*  ^"  '*'"^'  The  plaintiff  claimed,  in  the  district  eonrt. 

"  I     xi.     1  xi.              XI.                           X      f*  two  leainies  and  one  half  of  land  In  the  coimtv 

"Vn  nnptnnn^fJ^r!  «nf K^PfT^'^"';^.l!!J*K  ^  oT  Rcfi^o,  in  the  statc  of  Texas,  which  we-; 

No  question  IS  more  authoritatively  settled  by  .^  ^^^  possession  of  the  defendants.    The  de- 

Ih!  Jn^r^^Jfhl  S-^nrli^^"  "^"i'^'  *5Tf  ^^^  fendant  answered  the  claim  by  asserting  Utla 

/.a«r*-„?Lft        f/f  ®%^'^^*^  ?^  J^f^'T  under  grants  from  the  sUte  of  Texas,  Zid  by 

nf  f hf  .h«^n.f^.  nf  ^^I't'^I  ''\ ""  ^f  1!"^  ^l  ^1""^'  thc  opcStiou  of  the  statutc  of  limitatioi. 

^  .  o  J  !^af   in«    ,      ^Z       T^^'""  ,^^^^'"'0  ThrplaintifT  mainUined  his  claim  by  prodne- 

tZ    ?91  ^n  MW^fn     '^'""J^f^  ""•  Sr'*  I  ing  a  j^ant  to  James  Power  and  Jami  Wet- 

Tnv*  !m  '  ^TL\^l    i  T    ''"i'ln'  ^iJ^'^^'J  «on,  is^ed  under  the  authority  of  the  stote  of 

«i  T^'  L  t   pi  i  iT  T-  ^^la^^^:     ^"  ^^^  CoiJhuila  and  Texas,  in  the  yeitr  of  1834,  upos 

f o  fh?.  f r.^i\   if  ™  Jm   r-f ^\^'  ^^^  P.*"  K '"'  a  contract  of  sale  of  a  certain  quantity  of  uSs 

to  this  appeal,  it  was  held  that  the  grant  here  •„  ^^^^  ^^        ^1  Po^^^  a„d  Bfewetson,  situate 

i:i  question^  under  which  the  defendant  claims  ^,.^^.„  ^^^  fj^toral  or  coa^t    leagues.    In   de- 

joufd  not  be  distinguished  from  those  which  had  ^j^j      ^is  title  under  these  grant^,  the  plain- 

l»cen  passed  upon  m  former  cases;  and  upon  the  ^.^  produced  a  deed,  or  an  aireement  for  a  con- 

nufhority  of  those  cases,  it  was  decided  that  the  veyiice,  from  Hewetson  to  Power  and  Walker; 

-rant  wanting  such  consent  was  void.    That  ^his  paper  was  rejected  as  testimony   by  the 

<lue8tion,  therefore,  cannot  be  considered  as  now  court.     Walker,    this    vendee,    died    in    1836, 

an  open  one.     A  series  of  decisions,  continued  •being  a  citizen  of,  and  resident  in,  the  ['iBS 

almost  from  the  organization  of  this  court  down  United  States.      His  brother,  also  a  citizen  of 

to  the  present  time,  thus  settling  the  construe-  the  United  States,  succeeded  *x>  his  estate,  and 

tion  of  the  old  local  law,  upon  which  the  titles  in  the  year  1837  conveyed    his    interest  to  » 

to  real  property  in  the  oldest  and  most  densely  person  under  whom  the  plaintiff  claims. 

peopled  portions  of  the  state  so  largely  depend.  Three  questions  were  made  upon  the  trial  m 

must  be  regarded  as  emphatically  the  law  of  the  reference  to  the  validity  of  the  plaintifiTs  title; 

state."    In   accordance   with   well    established  1st.  Whether  thc  state  of  Coahuila  and  Texis. 

principles  in  this  courts  we  accept  this  uniform  in  the  year  1829,  or  in  the  year  1834,  could  sell 

and  stable  body  of  judicial  decision  from  the  and  convey  land  to  a  colonist  within  the  littoral 

court  of  last  resort  of  the  state  in  which  the  or  coast  leagues,  without  the  consent  or  appro- 

'tronerty  is  situated,  and  in  which  the  transac-  bation  of  the  central    government   of   Menoo. 
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2d.  Whether  the  paper  executed  by  Heweteon  to  the  inEolTent  la-vn  of  Maryland,  the  plaintiff  in 

Power  uid  Walker  wu  a  conveyance    of    the  error,   and   hia   orij^iniil   co-comp[Hin»nt,   John 

land,  or  merely  an  agreement    to  convey.     3d.  Barney  (now  dead),  were  appointed  permanent 

Whether,    in    1636,    Walker,  a  citizen    of   the  triiHtees  of  all  Gooding'ii  estate,  for  the  benefit 

United  Btatee,  could  inherit  land  in  Texas,  from  of  hie  creditors;  and  that  part  of   that   eatate 

one  who  wag  also  a  citizen  of,  and  a  resident  in,  was  a  claim  against  the  Republic   of    Mexico, 

the  United  Statea.    The   decision   of   either   of  which,  by  that  government's  assuniption  nl  it  in 

these  queations  in  favor  of   the   defendants   is  the  year  1821,  aocrued  to  the  insolvent;  that  the 

fatal  to  tlie  plaintiff's  right  to  recover.  wlioii!  of  that  claim  had  been   vested    in  Jolin 

The  first  of  these  questions  has  been  deter-  Glenn  and  David  M.  Perrine  as  trustees,  to  proa- 

_i...j  L_  .I.;.  J  ;_  .1. .1   League  v.  ccute  it  for  tho!ie  entitled  to  share  in  it  before 

in  the  nega-  the    commissioners    under    the    Convention    of 

tive.  April  11,  1S3EI,  and  that  on  June  9,   1841,   the 

Tliit  dectaion  is  in  accordantx  Kith    the   de-  commissioners  awnrded  payment  to  Glenn  and 

oiffion  of  the  District  Cowt,  whoae  judgment  it,  Perrine  of  E3.'i4.4;j(t,42,  one  ninth  of  whii^ii  be- 

eotaequentlj),  affirmed.  longed  to  Gooding,  and  that  this  one  ninth  was 
paid  over  to  the  executors  of  Robert  Oliver,  who 
claimed  it  under  an  invalid  assignment  from  ■ 
of  Gooding,  appointed  under  nn  iippli- 

T....t^  «t  i^t,-  i-n^^;„^    A^„i  catioii  of  Gooding,  in  181B,  for  the  hem-lU  of  the 

Trustee  of  John  Gooding,  A.ppt..  insolvent  laws  of  Maryland.     The  bill  further 

•wrt.     Tii.Ti-vfT-1-   nTT.iAr-ii-     .J    ■  ■  1     i        i  states  that  Gooding  died  in  1840,  and  that  an- 

WJL    PINlvNEl    WHYTE.   Admimstnitor   da  <,t,,3,  j„^„  (j^i„«    ^^„,^  the  nd,m,u,l,»tor 

boni.   non   of   Jrfin    Gooding,   and  Robt.  M.  ^^j  ^    yil  in  equity,  filed  in  the  C.it.tl  Stotei 

Gihbea  and  ChariM  Ohver,  burviving  Execu-  ^i^ouit  court  of  Jla^land  agninst  the  executors 

tors  of  Robt.  Oliver,  Deceased.  of  QJiver,  is  seeking  to  reaver    the  one  ninth 

(See  H.  C  31  How.  S1T-8Z2.)  share  thus  paid  over  to  them,  and  ia  ao  claim- 
ing it  in  Tiolation  of  the  rights    of    the   com- 

Atcari  to  BalUmore  Company—nghl  of  truttte  piajnonti  in  this  cause. 

of  ifitolvent  t«  prior  to  tluit  of  per*onai  repre-  xhe  present  bill  made  Gooding,  the  admini*. 

■Mtotioe  of  a  daxmant  to  <ui  mlerelt  m  tuch  trator,.al»d  the  eieoutora  of  Oliver,  defendants; 

ov>ard.  gjad  Oooding,  aa  a  citizen  of  Virginia,  removed 

Th.  hi.r»_  «*  .h.  iiH«*(^  ._».,.  >h>  ••.•nl  the  cause  to  the  circuit  court   of    the   United 

TTie  blatorr  of  tne  iltiRatirm  amons  Uie  several  ...   ^      m      ^.l     j-  <.  .  .     «  >■       *      a 

claimants  to  the  moDev  awarded  to  the  Baltimore  btates  for  the  diatnct  of  Maryland. 

ComiWDT  bv  the  commiulonera,  under  the  conven-  During  the  auit,  the  adminiatrator,  Gooding, 

i'?«  ..;"JV  -M,^h''.iS'?,';nS')n"=™.I™!!^f  1.°'.  *A^»-s  ^i^^.  <^«^  «»•  succeeded  by  the  present  appellee, 

436.42,  of  walGa  tne  lund  In  controversy  is  a  psftj  ,,,-,,.          n    <t7i._*             a  .,.       S      ,.          -Z,^ 

will  be  found  in  the  62  D.  8.  11  How.  B29  ;  68  TI.  8.  William  P.  Whyte;   and  the    trustee,    Barney, 

12  How.  Ill;  05  D.  8.  14  How.  810;  68  C.  8.  IT  also  died  during  the  suit 

I  n  B  sn  How  RSfL.  ^^  ^^^   ^^^  ^^  circuit  court  rendered  a  decree  dismissing 

.-/or  was  cDtltieii  the  bill,  and  the  ecmplainant  took  this  appeaH 

>.  upon  the  ground  The  facts  of  the  ease  further  appear  in  the 

„  .      .».!,•  n.iii...    .  (■     n.  J  *'*'^W^  k^SVi^^  opinion  of  the  court  and  in  the  following  case*, 

contract  of  the  DaLtimore  CompaDT,  which  bad  been  .-ii.         ,.         i.       .«         j  t         .j^i^.     ' 

nude  In  vlolacion  of  our  DeutralltT  laws,  waa  ao  which  have  been  heretofore  determined,  relating 

lllesal  and  vuld,  that  no  claim  to  It  paiied  under  to  the  same  general  subject,  to  wit : 

thefr  Insolvent  laws  to  the  trustee.  (jm   -    Oliver     11    How    52B-    WiUiamt   v 

The  preaent  case  is  between  the  trastee  in  aubse-  ,,""*    ,9  ii„       iii    19-     n.X.^.     T  <»  j  ■  -,    li 

Sient  iDBotvent  proceedliu  In  1829,  under  the  as-  Ohter,  12  How.  Ill,  IZo;  Deacon  v.  Oiirer,  U 

cnment  for  the  benellt  of  creditors  and  the  ores-  How.  610;  McBUUr   v.   Oliver,   68   U.   8.    (17 

eat  Peraomil  representative  of  the  eaUle  of  flood-  How.)    232;    William*  V.  Oibhcs,  SB  U.  8.    (17 

\vs,  and  (he  question  Is  whether  or  not  this  truatee  „„_  i    „,„'     „„,^,_„  „    rtiv.-_.    ce  tt    a    iiT 

took  the  Interest  of  the  Insolvent  In  the  Baltimore  How.)     239;     Ooodin;  v.  Oliter,  58  U.  S.    (17 

CompeuT  In  Iti'i^  b;  virtue  of  these  proceedlovs.  How.)  274. 

■  oS*.*^'"'  '"i',^''*..''!!?  K'"!^  }£'  S'*,^''"'?  ^  There  was  an  agreement  in  this  case  aigned 

182-*.  assumed  (he  ilebt  due  to  the  Baltimore  Com-     .      ,,      „ ,,  „,^*   .  ,u„  .„ii„n.„  »„  niiS»^. 

panj,  and  after  the  recognlUon  and  adoption  of  hy  Uie  appellant  and  the  aolicitor  for  Uhver'a 

thia  claim  by  the  Ueilcan  authorities,  the  govern-  executors,  to  the  effect  that  since  the  stocks  and 

meat  of  the  United  States  made  It  the  subject  of  monev  in  nueatinn  had    in  nursiiance  of  orders 

oegotlatlon  which  resulted  In  Its  aatlsfactlon.  on-  T,|,X  J^"  ^, /!1,,,|L   IZ,' ijjw^^ 

der  the  Convention  of  1839.  "'  t^ho  circuit  court,  Come  Into  the  poaaession  Of 

Therefore  held :  that  the  demand  In  1829  conati-  Whyte.  the  cUim  of  the  appellant    herein,    in 

toted  a  right  of  propertv  or  interest  In  Gooding,  case  of   the  esUblishinent  of   his  title  to  aald 

S?tirof"th^"M"<S"e'nfu°nl^'Uf.'n'.o'??i'f*pr^  -t«lc  «d  «ioney.  is  exclusively    against    «u<l 

ceedlng.  Whyte  as  administrator. 

The  plaintiff  la  not  conclnded  bv  tbe  deelaloa  of  Meaart  Oharl*a  F.  lI«Ter  and  B.  JoluiaMt 

this  court  In  the  caM  of  The  Idmlalatrator  of  *   "r™ii.„, 

OoodluK  T.  The  Biecntora  of  Oliver,  reported  In  IT  '*"  appellant.                     ...,„..._ 

How.  274.  IE  L.  *d.  148.  Mr.  J.  Kaaon  Cuapbell   for   Oliver*!  Ex- 
ecutors, 

dri^ued  Jan.  f  i,  IS61.    DeM«d  Feb.  i,  1861.  Uefare.  O.  L.  DvUny  and  W.  P.  Wkfto 

APPEAL  from  the  Circuit  Court  of  the  Unit-  *'"  ^'•y**- 

ed  Statee  for  tbe  District  of  Maryland.  Mr.  Justice  Ifelaon  delivered  the  opinion  of 

This  was  a  bill  in  equity  Hied  in  the  circuit  the  court: 

court  for  Baltimore  County,  Md.,  by  Charles  F.  This  is  an  appeal  from  a  decree  of  the  circuit 

Mayer,  trustee,  etc.,  the    present    plaintiS    in  court  of  the  United  Stat«a  for  the  district  of 

error.  Maryland. 

It  states  that,  imder  an  application  of  John  The  bill   was  filed  in    tbe    court    below    \^ 

(Jooding,  on  October  3d,  1829.  for  the  benefit  of  Charles  F.  Mayer,  the  snrviving  truatee  of  Joha 
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Gooding,  appointed  under  certain  proceedings 
instituted  by  Gooding  before  the  commissioners 
of  insolvent  debtors  for  the  city  and  county  of 
Baltimore,  for  the  benefit  of  the  insolvent  laws 
of  Maryland,  in  October,  1S29.  Gooding  was  an 
original  owner  of  a  share  in  what  is  Imown  as 
the  Baltimore  Mexican  Company,  which,  in 
1816,  furnished  General  Mina  with  the  means 
to  fit  out  a  warlike  expedition  aeainst  Mexico, 
then  a  province  of  Spain.  Tne  expedition 
failed,  and  Mina  perished  with  it  soon  after  he 
landed.  Mexico  having  subsequently  achieved 
her  independence,  the  company  made  appli- 
cation to  the  new  government  to  assume  the 
debt,  which  it  did,  by  a  decree  of  the  28th  June, 
1824;  but  payment  was  delayed,  from  time  to 
time,  until  this,  with  other  claims  against  the 
government,  were  adjusted  and  discharged, 
under  the  Convention  between  this  government 
and  Mexico,  of  April,  1839.  The  share  of 
Gooding,  which  was  one  ninth  of  the  interest  in 
the  contract  with  Mina,  amounted,  at  the  time 
of  its  allowance  by  the  commissioners  under 
this  Convention,  to  the  sum  of  $39,381.82.  The 
complainant  claims  this  amount,  with  interest, 
under  the  insolvent  assignment  made  by  Good- 
ing for  the  benefit  of  all  his  creditors,  as  already 
stated,  under  the  insolvent  laws  of  Maryland,  in 
1829. 

The  defendant,  Whyte,  the  administrator  de 
honU  non  of  Gooding,  sets  up  a  title  to  the  fund 
as  the  personal  representative  of  the  estate,  and 
claims  it  as  part  of  the  assetr  which  belong  to 
tbo  heirs  and  distributees. 
820*  J  *The  history  of  the  litigation  among 
the  several  claiuMints  to  the  money,  awarded  to 
the  Baltimore  Company  by  the  commissioners, 
under  the  Convention  with  Mexico  (amounting 
to  the  sum  of  $354,43G.42 ) ,  of  which  the  fund  in 
controversy  is  a  part,  will  be  found  in  11  How. 
629;  12  How.  Ill;  14  How.  610;  17  How.  234; 
and  20  How.  535. 

In  the  case  of  Qooding  v.  Oliver,  17  How.  274, 
the  present  fund  was  in  controversy  between 
the  administrator  of  the  estate,  claiming  it  as 
assets,  and  the  representatives  of  Robert  Oliver, 
claiming  it  by  virtue  of  a  purchase  from  an  in- 
solvent trustee,  under  proceedings  instituted 
by  Gooding  for  the  benefit  of  the  insolvent  act 
of  Maryland  in  1819.  As  between  these  parties, 
the  court  held  that  the  administrator  was  en- 
titled to  the  fund  as  assets  of  the  estate.  The 
reasons  for  this  decree  will  be  found  in  the  re- 
port of  the  case  referred  to. 

Gooding,  as  has  been  already  stated,  again 
toc4c  the  benefit  of  the  insolvent  act  in  1829, 
and  the  question  now  is  between  the  trustee  ap- 
pointed under  these  insolvent  proceedings,  as 
assignee  of  his  estate  for  the  benefit  of  creditors, 
and  the  present  administrator  de  bonis  nan,  the 
personal  representative. 

The  executors  of  Oliver,  who  claimed  under 
the  trustee  in  the  first  insolvent  proceedings  in 
1819,  failed  to  hold  the  fund  against  the  person- 
al representative  in  the  case  referred  fo,  upon 
the  groimd  the  courts  of  Maryland  had  decided 
that  the  contract  of  the  Baltimore  Company 
with  General  Mina,  which  had  been  made  in 
violation  of  our  neutrality  laws,  was  so  fraught 
with  illegality  and  turpitude,  and  so  utterly 
null  and  void,  that  no  claim  to,  or  interest  in 
it,  passed  under  their  insolvent  laws  to  the  trus- 
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tee;  and  such  being  the  construction  <d  a  statute 
of  Maryland  by  her  own  courts,  this  court,  ac- 
cording to  the  established  coarse  of  dedsion, 
felt  bound  by  it,  and  consequently  the  insolvent 
trustee  took  no  interest  in  the  Mina  contract, 
nor  Robert  Oliver,  or  his  personal  represeata- 
tives  who  claimed  under  him. 

The  case  now  comes  before  ut  between  the 
trustee  in  the  'insolvent  proceedings  of  [*821 
1829,  under  the  assignment  for  Ube  benefit  of 
creditors,  and  the  present  personal  representa- 
tive of  the  estate  of  Gooding,  the  former  in  the 
meantime  having  died;  and  the  principal  ques- 
tion is,  whether  or  not  this  trustee  took  the 
interest  of  the  insolvent  in  the  Baltimore  Com- 
pany, in  1829,  by  virtue  of  these  proceedings. 
If  the  interest  is  to  be  regarded  in  the  same  con* 
dition  as  it  stood,  according  to  the  judgment  of 
the  Maryland  courts,  at  the  time  of  the  former 
insolvent  proceedings,  our  conclusion  must  be 
the  same  as  in  the  case  of  Qooding  y.  Oliver, 
The  personal  representative  would  be  entitled 
to  the  fund. 

It  is  insisted,  however,  by  the  learned  eoim- 
sel,  on  behalf  of  the  trustee,  that  the  state  and 
condition  of  this  interest  had  in  the  meantime 
changed,  and  had  become  an  admitted  legiti- 
mate demand  or  debt  against  the  Mexican  gov- 
ernment, wholly  exempt  from  any  taint  of  il- 
legality or  turpitude,  and  hence  to  be  r^arded 
as  property  of  the  insolvent,  to  be  devoted  to 
the  benefit  of  his  creditors. 

This  interest  or  demand,  as  it  stood  in  1819, 
at  the  time  of  the  first  insolvent  assignment,  as 
we  have  seen,  arose  out  of  a  contract   between 
the  Baltimore    Company    and    General    Mina, 
which,  as  admitted,  was  illegal,  beinf  in  vio- 
lation of  our  neutrality  laws.     Whi£her   that 
constituted  a  yalid  objection  to  the  assicnment 
under  the  insolvent  laws  of  Maryland,  lor  the 
bttiefit  of  creditors,  is  not  a  question  now  be- 
fore us.      The  afiirniative  was  held  by  a  court 
havinji^  jurisdiction  to  decide  it.      If  an  original 
question,  we  should  not  have  had  much  diffi- 
culty in  disposing  of  it.      This  contract,  then, 
stood  simply  upon  the  personal  obligation  of 
^fina,  and  as  between  the  parties  it  was  void 
and  of  no  efi'ect,  if  Mina  or  his  l^cal  representa- 
tives chose  to  avail  themselves  of  its  ill^ality. 
But  Mexico,  after  she  had  gained  her  independ- 
ence in  1824,  assumed  the  debt  due  to  the  Balti* 
more  Company  as  one  of   national    ob1*'nitioD, 
which  had  been  contracted  for  the  8er\'«c«  and 
benefit  of  the  nation  by  a  general  declared  heM 
meritoa  de  la  patria.      The  assumption  was  the 
free  act  of  a  soverei^  power,  and  wholly  inde- 
pendent of  the  question  as  to  the  legal  qualities 
or  character  *of  the*  debt,  as  viewed    [*322 
under  the  statute  or  common  law  of  the  coontiy 
in  which  it  originated.    It  was  assumed  by  the 
Congress  of  Mexico,  upon  public  political  con- 
siderations, in  favor  of  persons  who  had  eoo* 
tributed  their  means  in  support  of  the  struggle 
whicli  resulted  in  the  achievement  of  her  inde- 
pendence, and  the  obligation  rests,  not  upon  tbe 
contract  of  General  Mina,  or  municipal  reguis- 
tions,  but  up<m  the   decree   of   the   sovereigD 
power  and  public  law  of  the  nation. 

We  may  add,  that  after  the  reoognition  and 
adoption  of  this  claim  by  the  Mexican  authori- 
ties, the  government  of  the  United  States, 
throui^h  its  minister  to  that  ooimtry,   made  it 
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thf  wiblsrt  of   nMfotlnffon    on   behalf   of   the  :*cept«cle  «iia  th»  horn' 

IMtrtiet  fa  taterMt,  who  were  dciiens.  for  the  ?I[i°'bJen''«''«^t^whJ 

purpose  of  procuring  indemnity  for  the   wwne,  «ro1  teitimony,  opco  t 
and  which  reiulted,  as  hai  been  already  stated, 
in  it*  satisfaction  under  the  Convention  of  1839. 

We  have  no  difficulty,  therefore,  in  holding 

that  the  demand  in  18i!9  constituted  B  right  of  bj  lecoDdarj  evidence  at 

property  or  interest  in  Gooding,  the  insolvent,  "vWen  ""priifluced   br   . 

that  passed  to  the  plaintifT  as  trustee,  by  virtue  ecrptacle.  ind  proved  bj 

of  the  assignment  under  the  insolvent  proceed-  —     -■—■—-■-■'-  — ■  — 
fagi  of  18ZD.     The  ease  of  Comegyt  v.  Vaaae,  1 

Pet.  193  2E0j  is  K  full  authority  upon  this  point.  ^ant  must  flrit  be  Mtab- 

A%  to  the  objection  that  the  plaintiff  is  con-  csn  arise  upon  the  con- 
daded  by  the  dedsion  of  this  court  in  the  case 

of  tbe  ftrnner,  Qooding  v.  Oliver,  16  How.  274;  fpecllled  In  It 

one  of  the  questions  decided  in  that  case  fur-  ,         j    r        •!     .os.      n     'j  .   i.  ■.     .    .b>. 

nishM  a  conclusive  wwwer  to  it.     We  need  not  ■"■P""'*  ''<■"■  **■  "^'      Otesdoi  POt.  i,  1881. 
repeat  the  reasons  or  authority  which  led  this 

court  to  its  conclusion,  which  are  thare  stated  ^^    __^  ^ 

■t  '"rK"-  fomia. 

Tke  deoTM  of  Ihe  court  belotc  reverted  md  re-  castro,  the  claimant  and    present    appellee. 

mimdea.  With  dtrecUone  to  enter  a  decree  for  the  fl,prf  hj,  ^laim  with  the  board  of  land  commis. 

plamtiff  agatnet  the  adminwtratort  of  Qoodtng.  gjontrg  in  the  state  of    California,    for   eleven 

d«eea»ed,  in  jmreuano*   of   abov«   optnton   and  ^^^^^  of  land   in  San   Joaquin  Valley.      The 

MqniloltoiM  0/  partMw.  commission  adjudged  the  dium  to  be  valid. 

The  United  States  appealed  to  the    district 

court  of  the  United  States  for  the  northern  dis- 

THE  UNITED  STATES,  Appt^  trict  of  California. 

V.  That  court  eonflnned  the  decision  of  the  com- 

JOSE  CASTRO  »t  ai.  roissioners,  and  the  United  States  appealed  to 
this  court. 

(Sea  B-CSt  Bow.  846-302.)  The  case  further  appears  in  the  opinion  of  tlia 

Vmnmh  grant,  ichen  invaUd— record  eoideiux  j/^,  Edwla  ML  Stantoa,  Altg-Gen.,  for  ap- 

vf,  i»  tlie  kigheat — Bvidence  of  lose  or  detimo-  pellants. 

(ton  of  reeordt—vhat  neceMory  to  »ftow,  to  fjf^  Edw.  Bwana  for  appellee, 
maintnm  (iflfl  6y  eecondary  evidence — -turvey 

and   poiaeiHon — parol    ewlence   is    open    to  Mr.  Chief   Justice  Tsaay  delivered  the  opin- 

doubt — not  tafficient  alone — authenlioity  of,  ion  of  the  court : 

to  be  firtt  etlajiliehed.  The  appellees  claim  title  to  eleven  leagues  of 

I&nd  in  California  under  a  Mexican  nant 

A  paper  wanting  Id  all  the  written  proceedlnga  In  March,  1653.  they  filed  a    petition   befora 

'""M">i^i'..H?'?Si"r./^."'l^h-,^''.-Ar.'i?i  the  l»"rd  of  land  commisaloners,  sUting  that 

could  be  issued,  wbicb  had  Dever  been  seen  br  any  ..     i      j  .             <.                      n.     m_     «   i      .« 

one  of  tba  wltnesus  until  prodnced  two  Tears  after  the  land  in  question  was,  on  the  4th  of  April, 

tbe  cession  of  tbe  terrltorv,  with  no  evidence  of  the  1846.  zranted  bv   Pio   Pico,   then   (Fovemor   of 


iSKs.'iVR.ursft.'sa  "r."s.M  c.iifcn,i.,  k,  j™.  c.,t„,,..»  .i  a,  .,^,1^ 


in  the  Mexican  areblves.  and  the  wltnesaei  produced 


a  coBiradktlnB  each  other,  Is    under  whom  the  others    claim    i 

o  confirmation  as  ■  valid  grant.  _     The  petition  states  that  the  land  « 


If  all  tbe  testimony  adduced  by  the  claimants  was  of  the  grant, 
credible,  and  tbe  witnesses  above  suspicion.  *It  appears  that  tlie  paper  purporting  [*34t 

WTieneverspartr  claims  tlUelo  lands  in  Callfor-  to  be  the  original  grant  was   deposited   i"    ""- 

ila  nnitaT  a  Ueilcan  granl.  the  eenecal  rule  Is  that  ^  ?„!..■_?.   ..   .u.  ii_r..j   o».. 


the  srant  must  be  tc 

tbe  pnMle  archives;  this  li 


™      _  .i—t-M-.in-   „f  ^,.1.11.  .!„-,  after  its  date,  and  two  years  after  the  cession 

Hui   aa  me  joas  or   destruction   or  public  docu-       *     ii_       i       .1  **  a  -i.  j     „  *     i 

meots  mar  in  some  Instances  have  oceorrwl,  upon  o(     the    territory,      it   WD»    depoeited     not    by 

proof  of  that  fact  secondirj  evidence  to  a  certain  Castro,  but  by  Kemard  ItlcKenxic,  whose  repre- 

"nS.'i-'ilpS^-'tf'iVi^.V.in  .  HH.K.  .™„,i.P.  „i  sentatives  claim  a  portion  of  the  land  under  a 

But  in  order  to  maintain  a  title  bj  aecondarj  evi-  -     r«*   .  j  lu      j     j  *-  ^i..* 

dence.  the  claimant  must  show.  1st:  Ihst  the  grant  conveyance  from  Castro;  and  the  deed  to  htm 

was  made  In  tbe  manner  the  law  required,  and  re-  bears  date  on  the  same  day — thnt  is,    June    8, 

corded  In  the  proper  public  olBce;  2d   that  the  pa-  1849,      xh^  following  is  the  translation  of  tha 

pen  In  that  once,  or  some  of  them,  have  been  loat  *"^'''        *''-                 .  f- 

oTdeWroyed  :  and  3a.  that  within  a  reaaonable  time  g""lt  as  it  appears  In  the  record : 

after  tbe  grant  waa  made,  there  was  a  Judicial  aur- „.        _         ...,.,  ,.>.■, 

ret  of  land,  and  actnal  possession  bj  him.  bj  acta  "O  PtCO,  Cotu  fit  till  ana  I  Oavemor    of    the    De- 

of  ownership  exercised  over  It,  partment  of  the  Catiforiiiae. 

The  survey  and  poaaesslon  are  open  and  public  rsrAT^f 

aets,  and  would  support  tbe  parol  evidence  of  tbe  '  tT..   '         ..>...         .       ■       ,      •            • 

former   existence   and   destruction   or   loaa   of   tbe  Whereas  the  lieutenant   colonel    of    eavalTy, 

crant.  and  would  show  the  knowledge  of  the  oBlcers  Don    Jose   Castro,   Mexican    citizen,   has    petl- 

•*  ^LSS^:^If^^li!Li^^.'^A^.^Vfi'^t^S^J^^^  titioned,  for    the   benefit    of    hiniaell    and    his 

acgniesecnce  in  tbe  Justice  ana  legalily  or  the  claim.  ,      •*      -         .      <.    «  ,      j   «            ^     ■          ..■ 

But  without  a  survBj  snd  possession,  the  anthen-  lainily,  for  a  tract  of  land,  lor  pasturing  cattle, 

tleltf  of  tbe  Krant  would  have  nothing  to  support  on  the  bank  of  the  river  San  Jonnuin,  consisting 

i!ii"«a'„s:TK.s::"  "" '°  "■  '■"'  "  *'»j'Kr;,;''.r  -"'""r"'  "J" " 

If  what  purparts  to  be  a  irant  is  produced  by  the  commenced  from  the  edge  of  the  Snowy   Moun- 
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tsAoB,  following  down  stream — ^having  previous-  testimony  is  contradicted  bj  Vinsenhaler,  who 

<7  made  the  necessary  investigations,  I  have,  by  appears  to  have  been  an  active   agent   in  this 

a  decree  of  this  'day,  granted  to  the  said  Sefior  matter,  and  directed  the  surveyor  who  made  the 

the  eleven  sitioa  he  prays  for,  declaring  to  him  survey  in  1853,   where  he  should   begin,  and 

the  ownership  thereof,  by  these  present  letters,  where  he  should  run  the  lines.    He  says  that  he 

in  conformity  with  the  law  of  August  18,  1824,  was  at  the  place  in  October,  1849 ;  thieit  Castro 

and  the  regulations  of  21st  November,  1828,  in  took  possession  in  August  or  September  of  that 

conformity  with  the  powers  with  which  I  find  year,  and  built  a  eorral,  and  haa  cattle  there  in 

myself  invested  by  the  supreme  government,  in  the  early  part  of  1850;  and  that  it  would  have 

ihe  name  of  the  Mexican  nation,  under  reserva-  been  unsafe,  in  consequence  of  the  hostility  of 

lion  of  the  approval  of  the  departmental  assem-  wild  Indians,  to  have  attempted  to  occupy   it 

biy,  and  under  the  following  conditions:  earlier.    A  paper  thus  wantin|f  in  all  the  writ- 

1st.  He  may  fence  it,  without  injury  to  the  ten  proceedings  which  the  Mexican  law  required 
rross  roads,  highways,  and  rights  of  way.  He  before  a  grant  could  be  issued,  which  had  never 
may  enjoy  it  freely  and  exclusively,  directing  been  seen  by  any  one  of  the  witnesses  until  pro- 
it  to  the  best  cultivation  or  use  which  may  be  duced  by  McKenzie,  with  no  evidence  of  the 
to  his  convenience.  time  or  place  of  its  execution,  with,  no  trace  of 

2d.  He  shall  request  the  judge  of  that  district  it  in  tne  Mexican  archives,  and  the  wit- 
to  give  him  the  juridical  possession,  by  virtue  nosses  produced  to  prove  the  possession 
of  ftese  patents,  who  shall  mark  out  the  bound-  contradicting  each  other,  can  hardly  he  entitled 
aries  with  the  respective  landmarks,  placing,  in  to  confirmation  as  a  valid  grant.  And  even  if 
addition  to  them,  some  fruit  trees,  or  others  of  the  witness  who  proves  the  nandwriting  of  Pio 
known  utility.  Pico  and  of  Moreno  is  entitled  to  belief,  yet  the 

3d.  The  land,  of  which  donation  is  made,  con-  conclusion  would  seem  to  be  irresistible  tnat  the 

348*]  sists  expressly  *of  eleven  {aitioa)  ranges  paper  was  fraudulently  antedated, 

of  lar^e   cattle,    upon   the   banks   of   the   San  But,  apart    from    these    circumstances,   the 

•Toaquin.      Measurement  shall  commence   from  grant  is  invalid,  and  not   supported    by   legal 

the  edge  of  the  Sierra  Nevada.    The  judge  who  proof,  even  if  all  the  testimony  adduced  by  the 

may  give  the  possession  shall  have  it  measured  claimants  was  credible,  and  the  witnesses  above 

with  entire  observance  of  the  ordinances,  and  suspicion. 

in  view  of  the   sketch    or   topographical   plan  The  grants  of  portions  of  the  public  domain 

which  the  grantee  shall  present.  of  Mexico,  the  mode  of  obtaining  them,  and  the 

In  consequence  whereof,    I    order    that    the  officers  by  whom  they  were  to  be  issued,  and  the 

jiresent  title,  being  held  as  firm  and  valid,  be  conditions  to  be  annexed  to  them,   were,  with 

recorded  in  the  corresponding  book,  and  deliv-  great  precision,  regulated  by   law.      This  law 

ored  to  the  party  in  interest  for  his  protection,  has  so  often  been  referred  to  and  commented  on 

nnd  other  purposes.  in  former  opinions  of  this  court,  that  it  is  un- 

Given  in  the  governor's  house,  at  the  city  of  necessary  to  report    here    its   particular   pro- 

JjOs  Angeles,  upon  common  paper,  there  beinc  visions.      It  is  sufiicient  to  say  that  it  was  re- 

none  stamped,  on  the  fourth  day  of  the  month  quired  to  be  in  writing,  the  officers  and  tribu- 

of  April,  one  thousand  eight  hundred  and  forty-  nals  before  which  it  was  to  pass  designated,  and 

Hix.                                                         Pio  Pico.  every  step  in  the  process,  from  the  petition  of 

•fose  Matias  Moreno,  the  party  to  the  final  consummation  of  the  title, 

Sec'y  pro  tern,  was  not  only  required  to  be  in  vrriting,  but  also 

Record  has  been  taken  of  this  superior  patent  to  be  deposited  and  recorded  in  the  pr<>per  pnb- 

in  the  respective  book.                         Moreno.  lie  office  among  the  public  archives  of  the  re- 

The  handwriting  of  Pio  Pico  and  Jose  Matias  ^"wS^ever,  therefore,  a  party  claims  title  to 
Moreno  were  proved  by  a  single  witness.  But  j^^^  j^  California  •under  a  Mexican  [•850 
no  testimony  was  oflfered  to  show  when  or  where  t,  the  general  rule  is  that  the  grant  must 
this  panerjijs  executed,  nor  any  t^imony  to  g^  ^^^^^  ^^  ^^^  ^^^  among  the  public 
show  who  had  the  custody  of  it,  until  it  was  de-  archives;  this  is  the  highest  and  b^t  eviSence. 
posited  in  the  public  archives,  as  above  men-  p^^  ^  ^^  j^  ^^  destruction  of  public  docu- 
tioned;  nor  is  any  reason  given  for  keeping  it  ^^^^s  may  in  some  instances  have  Wurred,  it 
out  of  the  public  office  for  so  long  a  time,  nor  ^^^^  y^  ^^j^^  ^^^  ^  ^^  ^^^^^^  ^  ^  rircd 
how  McKenzie  obtained  possession  of  it,  except  ^^  j^j^  property  by  reasSTof  an  accident  which 
by  the  deed  from  Castro,  which  he  produced  at  ^^  had  ncTthe  power  to  prevent;  and  upon 
the  same  time.  And  nothing  was  then  ^,  ^^  4.0,^4.  ,.  A  „««^„j„ Jl  ^^a^I^  ♦«  •  Lr. 
produced  to  support  the  grant  but  this  paper;  f'?^^  ^J  *^*^  n  L  f^i^ 
no  petition  from  Castro;  no  informe,  or  Seiree,  <^^>^  extent  will  be  received. 
as  f^uired  by  the  laws  of  Mexico.  And  not-  ?y^  »"  JJ"^*',^  maintain  a  title  by  secondjiy 
withstanding  Moreno's  certificate  that  a  record  evidence,  the  claimant  m^J"  »now  to  the  satia- 
had  been  taken  of  it  in  the  respective  book,  no  faction  of  the  court:  1st,  that  the  grant  wm 
trace  of  anvthing  in  relation  to  it  is  to  be  found  obtained  and  made  in  the  manner  the  law  re- 
in the  arcliives  of  the  Mexican  authorities;  nor  quired,  at  some  former  time,  and  recorded  in 
was  any  attempt  made  to  take  possession  until  the  proper  public  office;  2d,  that  the  piupers  in 
1849,  for  although  the  appellees  state  in  their  that  office,  or  some  of  them,  have  been  lost  or 
petition  that  Castro  took  possession  soon  after  destroyed ;  and  Bd,  he  must  support  this  proof 
the  grant  was  made — that  is,  in  1846,  and  some  by  showing,  that  within  a  reasonable  time  after 
of  his  witnesses  swear  to  the  same  fact,  and  the  grant  was  made,  there  was  a  judicial  •tt^ 
^ome  even  carry  back  his  posMpsjaion  to  1844,  vey  of  the  land,  and  actual  possession  by  hiOf 
840*1  under  k  promise  of  Micheltoreno  *to  by  acts  of  ownership  exercised  over  it. 
make  him  a  grant  in  that  place;  yet  all  of  this  The  survey  and  possession  are  open  nnd  miH- 

eeo  66V.& 
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lie  acts,  and  would  support  the  parol  evidence  of  it  was  so  made  must  be  established  by  compe- 

its  former  existence  and  destruction    or    loss,  tent  evidence,  before  any  of  the  questions  whidi 

It  would  show  the  knowledge  of  the  officers  of  arose  and  were  decided  in  Fr^monVs  Case  can 

the  ^vemment  of  the  title  claimed,  and  their  arise  in  this. 

acquiescence  in  the  justice  and  legality  of  the  *The  authenticity  of  the  grant  must  [*352 

elaim.  first  be  establiBhed  before  any  question  can  arise 

But  without  a  survey  and  possession  the  tM-  upon  the  conditions  annexed  by  law  to  such 

thenticity  of  the  grant  would  have  nothing  to  grants,    or    concerning   the   certainty   or    un- 

support  it  but  parol  testimony,  resting  only  in  certainty  of  the  boundaries  specified  in  it.    And 

the  knowledge  of  individual  witnesses;  for  if  in  the  case  before  us,  the  grant  itself  not  beine 

what  purports  to  be  a  grant  is  produced  by  the  maintained  by  competent  testimony,    we    need 

party  from  some  private  receptacle,    and    the  not  inquire  whether  the  conditions  were  com- 

nandwriting  of  the  official  signatures  proved  by  plied  with,  or  the    description    of    place    and 

witnesses,  and  even  proved  to  have  oeen  exe-  boundaries  sufllciently  certain. 

euted  when  it  bears  date,  it  is  but  parol  testi-  And  for  the  reasons  above  stated  the  judg- 

mony,  open   to    doubt,    since    its    authenticity  ment  of  the  Circuit  Court  must  he  reversed,  and 

depends  upon  the  truth  or  falsehood  of  the  wit-  the  case  remanded  to  the  District  Court,  with 

iiesses,  instead  of  resting  upon  the  certainty  of  directions  to  dismiss  the  petition. 
the  public  records  of  the  nation. 

We  find  notliing  in  the  history   of   Mexican 

jurisprudence  or  Mexican  grants  which  would  JOHN  GREER  et  al,  Plffs  in  Err., 

justify  this  court  in  supporting  a  Mexican  title  ^ 

made  out  by  such  testimony  only,  or  by  .econd-  g  jj.  MEZES,  Maria  Ite  La  Solidad,  Ortega  De 

JSted?                 ^  Arguello!  and  Jose  Ramon  Ar^ella 

It  will  be  found,  upmi  referring  t«  the  various  (See  8.  C  24  How.  268-278.) 

2?,V  ««"^^"«'»    *f'«  «?«°«  »«*<>!«  "•''<«»  Ejeetmmt  not  defeudable,   on    mere   equitable 

Oahfomia,  that  none  have  been  confirmed,  tm-  'mu^^^t  defendants  may  he  joined  in-ef- 

less  the  grant  was  established  according  to  the  ^^  „f  joinder-ichen  eepirate  trial  may  be 

rules  of  evidence  above  stated.    And  tTiey  are  ',uid-^ffect  of  qeneral  verdict. 

recognized  in  the  cases  of  Fuentet  v.  The  Untted  "         '  • 

Statet,  22  llow.  446;  17.  B.  v.  Bolton,  23  How.  Defendant*  clatmlDc  under  a   merely  equiuble 

341 ;  iMoo  V.  V.  8.  23  How.  Wo;  and  Palmer  v.  f'"*VhI^?^,U?n2.?'?f  «l2"..'.?~l"P™iHJ°i.;  ?h«  n..^ 

-rr    c*   e%A  TT         inKj*ij.i.xi.                j.x  law  the  cofrectness  of  the  survey  made  by  the  pui>- 

U.  8.  24  How.  126,  decided  at  the  present  term,  nc  officer  or  ^-eslst  the  plaintiffR'  perfect  lesal  title. 

We  repeat  again  these  rules  of  evidence,  because  Although  the  circuit  court  has  adopted  the  mode 

it  would  seem  from  the  case  before  us  that  the  ^' J°a,IIi;iIi«?  u*i-*-Hn".nLri!.H  h^tV^nr?SrIn12 

,        J      «  ,      .              .     .                   J    XI.        •       •!.  and  summons,  it  is  still  {governed  by  the  principles 

board  of  land  commissioners   and    the    circuit  of  pleading  and  practice  which  have  1>een  estab- 

oourt  regard  written  documentary  evidence,  pro-  llshed  by  courts  oi  common  law. 

*"r*  ^^^  ^aimant  from  a  private  receptacle,  ...iJ^JJ  '-tjo-  of  1^'^^^,%?^^'^^^^^:^^,^^^. 

and  proved  by  oral  testimony,  as  of  equal  au-  eels,  tenements,  or  tracts  of  land.  In  possession  of 

thenticity  and  entitled  to  equal  respect  with  several  defendants,  each  claiming  for  himself. 

the  public  and  recorded  documents  found  in  the  But  he  Is  not  bound  to  bring  a  separate  action 

Mi^|/ui/i«v  »u^x  a^Twtu^  ««^uiu«:uvo  avuuu  lu  wiv  against  several  trespassers  on  his  single,  separate 

public  archives.       But  such  a  rule  of  evidence  and  distinct  tenement  or  parcel  of  land. 

Is  altogether  inadmissible.      It  would  make  the  Elach  defendant  has  a  right  to  defend,  especially 

Utle  to  lands  depend  upon  oral  testimony  and,  g^ '^SJl 'fe''JSSc2ld?tn^°.?."b!lSh*lS^''h"f  J  V^.?e^'o' TJ! 

consequently,  render  them    insecure    and    un-  and  In  showing  that  he  was  not  In  possession  of  any 

stable,  and  expose  the  public  to   constant   im-  of  the  remainder  disclaimed,  he  will  be  entitled  to 

position  and  fraud.    Independently    therefore,  *  ^^J«^^    ^^^  ^^^^  ^  ^    ^.t,  ^,.,   .„d  ,^^t 

of  the  str(Mig  presumptions  against  the  authen-  i^ig  case  be  not  complicated  or  Impeded  by  the  Is- 

ticity  of  the  paper  produced  as  a  grant,  it  can-  sues  made  with  others,  or  himself  made  liable  for 

not    unon  nrincinlps  of  law   be  maintAinpd   i»vpn  co»^  unconnected  with  his  separate  litigation, 

not,  upon  principles  oi  law,  oe  maintamea,  even  ^^  ^^  pleads  nothing  bat  the  general  Issue,  and  is 

if  the  testimony  produced  by  the  claimant  was  found  In  possession  of  any  part  of  the  land  de- 
worthy  of  belief.  manded,  he  is  considered  as  taking  defense  for  the 

The^se  of  J'l^^'<>^\^' The  United  States,  17  ^^^^-^  ^^„,  ^^rdlct  leaves  each  one  liable  for  all 

How.  542,  IS  referred  to,  both  in  the  opinion  of  the  costs,  it  Is  a  necessary  consequence  of  their  own 

the  board  of  land  commissioners  and  the  circuit  conduct  and  no  one  has  a  right  to  complain. 

court,  and  relied  on  to  support  their  respective  ^^  ^^  j^^   25,  1861 ,    Decided  Feb.  11,  1861. 

opinions.      But  that  case  has  no  analogy   to  " 

this.    There  the  title  papers,  from  the  petition  t  n  ERROR  to  the  Circuit  Court  of  the  United 

down  to  the  grant,  were  found  in  regular  form  1    States  for  the  Northern  District    of    Cali- 

in  the  Mexican    archives.     Their   authenticity  fomin. 

was,  therefore,  attested  by  the  record;  and  the  This  was  an  action  of  ejectment  commenced 
reasons  for  the  delay  in  making  the  survey  and  by  Mezes  and  others,  the  present  defendants  in 
taking  possession  were  made  known  at  the  time  error,  in  the  court  below,  against  the  present 
to  the  governor,  and  approved  and  allowed  by  plaintiffs  in  error;  who  had  intruded  upon 
him.  All  of  this  appeared  in  the  regular  of-  various  portions  of  a  tract  of  land  claimed  by 
ftcial  documents;  and  the  difficulty  that  arose  the  complainants.  The  verdict  having  been 
in  his  case  arose  upon  the  conditions  annexed  by  rendered  in  favor  of  the  complainants,  the  de- 
law  to  an  undoubted  and  admitted  grant.  Here  fendants  brought  the  case  to  this  court  ou  ex- 
the  difficulty  is,  whether  there  is  legal  evidence  ceptions  taken  to  the  ruling  of  the  court  below, 

to  prove  that  this  allewd  grant  waa  ever  made  note.— What  Utle  or  intert^st  irai  support  an  ao- 

by  the  Mexican  authorities.    And  the  fact  that  tUm  of  ejectment — see  note  to  18  L.  R.  A.  781. 

24  How.  661 


26&>278' 


SUPBEMB  COUBT  OT  THB  UNITED  STATES. 


Dbo.  Term, 


excluding  certain  testimony  offered  by  them  and 
giving  certain  instructiona,  the  reyerse  of  those 
reouested  by  them. 

The  nature  of  these  ezoeptiont  appears  in  the 
opinion  of  the  court. 

Messrs.  J.  B.  Crockett  and  M.  BUdr,  for 
plaintiffs  in  error: 

1.  The  Coppinger  grant  is  by  metes  and 
bounds  and  not  by  quantity,  and  is  without  the 
usual  proyision  as  to  the  surplus.  No  survey 
was  necessary  to  locate  and  segregate  the  land. 
A  grant  or  confirmation  of  a  specific  parcel  of 
land  conveys  the  title  propria  vigore  without  a 
survey. 

Ouiiard  v.  Stoddard,  16  How.  494;  Bissell  v. 
Penrose,  8  How.  317;  Stanford  v.  Taylor,  59  U. 
S.  (18  How.)  409;  U,  S.  v.  Sutherland,  60  U. 
8.  (19  How.)  363. 

2.  The  grant  to  (Ik>ppinger  conveyed  the  lesal, 
and  not  a  mere  equitable  title.  The  fact  Ukat 
it  is  made  subject  to  the  approval  of  the  de- 
partmental assembly,  does  not  impair  its  effect 
as  a  le^l  title. 

Ferris  v.  Coover,  16  Cal.  589. 

3.  If  the  title  was  before  only  equitable,  the 
inal  confirmation  by  metes  and  bounds  has  con- 
verted it  into  a  complete  legal  title,  condusive 
as  against  the  United  States;  and  after  such 
confirmation  there  was  no  title,  either  legal  or 
equitable,  in  the  United  States  which  it  could 
convey  by  a  patent  to  a  third  person. 

Layfayeit^s  Heirs  v.  Kenton,  69  U.  8.  (18 
How.)  197;  Ouiiard  v.  Stoddard,  16  How.  494; 
Stanford  v.  Taylor,  59  U.  S.  (18  How.)  409; 
Ledoum  v.  Black,  50  U.  6.  (18  How.)  473;  La 
Roche  v.  Jones,  0  How.  155;  Chignon  v.  Astor, 
2  How.  319;  Ohouteau  v.  Eckhart,  2  How.  344; 
Strother  y.  Lucas,  12  Pet.  410;  8  Dall.  456; 
Harrold  v.  Simonds,  9  Mo.  323. 

4.  If  the  foregoing  positions  are  not  maintain- 
able, nevertheless  it  cannot  be  doubted  that,  by 
▼irtue  of  the  grant  and  confirmation,  Coppinger 
acquired  a  clear,  definite,  and  fixed  equity  to  all 
the  land  covered  by  the  grant  and  included  with- 
in the  boundaries  confirmed  to  him.  It  is  not  a 
seneral  floating  equity  to  a  given  quantity  of 
land  to  be  afterwards  located  by  a  survey,  and 
attaching  to  no  particular  land  until  thus 
located,  but  a  present  and  certain  equity  at- 
taching to  this  particular  tract  and  to  the  whole 
of  it.  Even  where  it  is  not  a  ffrant  by  metes 
and  bounds,  but  by  <][uantity  to  be  taken  within 
certain  exterior  limits,  as  in  the  case  of  jPV^- 
mont,  58  U.  S.  (17  How.)  542,  and  Reading,  59 
U.  S.  (18  How.)  1.  The  Supreme  Court  de- 
cides that  the  grant  conveys  a  present  and  im- 
mediate interest,  subject,  however,  to  be  de- 
feated by  a  subsequent  grant  of  the  land  to  an- 
other; but  in  a  grant  by  metes  and  bounds,  the 
grantee  acquires  a  direct  and  immediate  interest 
in  the  whole,  which  cannot  be  defeated  by  a 
subsequent  grant. 

Garland  v.  Wynn,  61  U.  S.  (20  How.)  6;  Les 
Bois  y.  Bramell,  4  How.  62. 

5.  If  the  confirmation  of  the  Coppinger  grant 
conveyed  or  operated  by  law  as  a  legal  title,  it 
is  equivalent  to  a  oatent,  and  in  an  action  of 
ejectment,  those  holding  under  it  may  assail 
an  adverse  patent  and  survey,  and  dispute  their 
correctness,  ev<>n  without  the  aid  of  the  act  of 
Congress  of  March  3,  I85I,  establishing  the  land 
commission. 
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Les  Bois  v.  BrameU,  4  How.  462;  Doe  t.  JPf- 
lava,  9  How.  421. 

6.  But  even  though  the  oonflrmation  is  not  a 
legal,  but  only  an  e<|uitable  title,  still  it  is  a 
definite  and  fixed  equity  to  the  whole  land  con- 
veyed by  the  confirmation,  and  the  defendants 
being  in  possession  under  this  equity,  the  plain- 
tiff's patent  and  survey  cannot  "affect"  their 
interest. 

See  the  act  of  March  3, 1851 ;  Oouein  y.  Blame, 
60  U.S.  (19  How.)  202. 

7.  Adverse  claimants,  holding  either  a  valid 
legal  or  equitable  title,  may  contest  the  correct- 
ness of  the  patent  and  survey  under  a  conflicting 
grant,  so  far  as  relaies  to  boundaries  and  lo- 
cation. 

Menard  v.  Massey,  8  How.  293;  Boyce  t. 
Papin,  II  Mo.  16 ;  Archer  v.  Bac<m,  12  Mo.  149. 

8.  The  court  erred  in  directing  a  general  ver- 
dict against  all  the  defendants  iinien  th^  plead- 
ed separately,  and  there  was  no  proof  of  a  joint 
occupancy  of  any  part  of  the  disputed  premiaes. 
The  verdict  should  have  found  of  wnat  part 
each  defendant  was  severally  in  possession,  and 
the  court  should  so  have  instructed  the  jury. 

Jfr.  IfOnis  Janint  for  defendant  in  error: 

I.  By  the  uniform  legislation  of  Congress,  the 
title  passed  out  of  the  government  only  by  the 
patent.  In  respect  to  California  land  claims, 
this  is  especially  provided  for. 

9  Stat,  at  L.  632 ;  see«  also  Hooper  t.  £fdbii> 
mer,  64  U.  S.  (23  How.)  249;  Bagnell  v.  Brod- 
erick,  13  Pet.  450. 

II.  The  title  of  the  plaintiff  in  error  is  an 
equitable  and  not  a  legal  title.  It  waa  a  grant 
by  the  governor,  subject  to  the  approbation  of 
the  departmental  assembly,  which  it  never  re- 
ceived. It  was  unaccompanied  by  judicial  pos- 
session and  never  surveyed,  so  far  as  the  record 
enables  us  to  judge. 

See  Carey  Jones's  Report  of  March  9,  1850, 
p.  4,  8;  U,  S,  y.  Reading,  58  U.  6.  '(18  How.) 
;  Hancock  v.  McKinney,  7  Tex.  384 ;  17.  8.  ▼. 

Paoheco,  61  U.  S.  (20  How.)  261;  Tontz  v.  V. 

S.  64  U.  S.  (23  How.)  498;  Hanson's  Case,  16 

Pet  196. 

III.  The  title  of  the  plaintiffs  in  error,  being 
only  equitable,  cannot  be  set  up  in  an  action  of 
ejectment,  as  a  defense  against  the  legal  title  of 
the  defendants  in  error,  and  any  error  which 
may  have  been  committed  in  the  survey  of  the 
legal  title,  cannot  be  investigated  or  corrected 
in  this  form  of  action. 

Baird  v.  Wolfe,  4  McL.  552;  Fenn  v.  Holme, 
21  How.  483;  Hiokey  v.  SteuHtrt,  3  How.  750; 
Bagnell  v.  Broderick,  13  Pet.  436;  Minter  t. 
Orommelin,  59  U.  S.  (18  How.)  88;  Boardmon 
'  v.  Reed,  6  Pet.  328 ;  Spencer  y.  Lapsley,  61  U. 
S.  (20  How.)  272;  Field  v.  Seabury,  60  U.  S. 
(19  How.)  323,  Waterman  v.  Smith,  13  Cal. 
373;  Bissell  v.  Penrose,  8  How.  317;  Ledous^- 
Black,  59  U.  S.  (18  How.)  475;  Willoi  v.  Smd- 
ford,  60  U.  S.  (19  How.)  81;  West  v.  Cochran, 
58  U.  S.  (17  Mam.)  413;  Cooper  v.  Roberts,  i9 
U.  S.  (18  How  )  192;  Bryan  y.  Forsyth,  60  U. 
S.  (19  How.)  334;  BalUince  y.  Papin,  60  U.  S. 
(19  How.)  343;  U,  8,  v.  Fossai,  61  U.  6.  (20 
How.)  426;  Moore  v.  Wilkinson,  IS  Cal.  478; 
Bogas  y.  Merced  Mining  Co,  14  Cal.  279,  and 
Yount  V.  Howell,  14  Cal.  465,  decided  by  the 
supreme  court  of  California  in  1859,  pamphlet 
edition,  pp.  50  and  73. 
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Ferri9  v.  Coover,  10  Ual.  589. 

IV.  But  it  will  be  said  that  it  has  been  held 
hy  the  supreme  court  of  California,  that  an 
action  of  ejectment  will  lie  directly  upon  a 
Mexican  grant  and  that,  accordingly,  the  plain- 
tiffs in  error  should  have  been  permitted  to  give 
their  Mexican  title  in  evidence,  and  to  connect 
themselves  with  it.  By  the  practice  of  Cali- 
fornia, these  parties  would  not  be  permitted  to 
give  that  grant  in  evidence,  because  it  was  not 
set  up  in  the  answer. 

Piercy  v.  Sabin,  10  Cal.  22. 

But  whatever  be  the  rule  of  proceeding  in  the 
-state  courtfl  of  California,  the  Federal  courts 
established  in  that  state  are  bound  to  maintain 
the  distinction  between  cases  at  law  and  in 
equity. 

See  Bennett  v.  Butterworth,  11  How.  069; 
Fenn  v.  Holme,  62  U.  S.  (21  How.)  481 ;  Hooper 
-v.  Bcheimer,  23  How.  249. 

V.  Another  point  suggested  by  the  bill  of  ex- 
•eeptions  of  the  plaintiffs  in  error  is,  that  inas- 
much as  they  Imd  several  in  their  answers,  they 
-were  each  entitled  to  a  separate  verdict.  There 
night  be  some  reason  in  this,  if  in  their  answers 
and  their  proof  they  had  shown  their  separate 
holding,  and  the  original  plaintiff  had  obtained 
against  them  a  verdict  for  damages  in  compen- 
iiation  for  rents  and  profits.  But  to  require  it 
in  a  case  like  this,  would  be  a  vexatioua  and  im- 
practicable technicality.  We  proved  that  they 
were  all  within  the  limits  of  our  patent,  what- 
-ever  might  be  the  extent  of  their  respective 
•claims. 

Vallejo  V.  Fay,  10  Cal.  377 ;  Bmith  v.  Shack- 
le ftjrd,  9  Dana.  4.53;  Winane  v.  Christy,  4  Cal. 
80;  5  Wend.  98;  Jackson  v.  BtiUe,  3  Cow.  366; 
EUis  V.  Jeans,  7  Cal.  409;  Bitehic  v.  Dcrla/nd,  6 
Cal.  40;  A^uierson  v.  Parker,  6  Gal.  201. 

Mr.  Justice  CMer  delivered  the  opinion  of 

the  court: 

The  defendants  in  error  are  the  owners  of  the 
tract  of  land  called  Las  Pulj^,  the  title  to 
which  wiiA  confirmed  to  the  heirs  of  Arguello  by 
this  court  ( 18  How.  530) .  This  action  of  eject- 
ment was  brought  by  them  against  Greer  and  a 
number  of  others,  now  plaintiffs  in  error.  The 
274*]  defendants  pleaded  ^severally  the 
general  issue,  but  no  one  of  them  took  defense 
upociaily  for  any  definite  part  of  the  land 
cfaiinpd  in  t)ie  writ,  or  made  a  disclaimer  as  to 
any  )»ortion  of  it.  The  plaintiffs  nve  in  evi- 
dence the  survey  and  patent  of  the  Ias  Polgas 
tract,  and  proved  the  defendants  to  be  in  pos- 
session witliin  its  boundaries. 

Their  Mexican  title  was  dated  in  1835,  and 
liad  the  approbation  of  the  departmental  as- 
sembly, preceded  and  followed  by  possession. 

Their  grunt,  as  confirmed  by  this  court,  is 
bounded  on  the  nortli  by  the  Arroyo  of  San 
Francisquito,  on  the  south  by  that  of  St.  Mateo, 
on  the  east  by  the  estuary,  and  on  the  west  by 
the  cailada  or  valley  of  Raymundo,  "being  four 
leagues  in  length  and  one  in  breadth."  The 
plaintiffs  having  shown  a  complete  legal  title  to 
the  land  in  dispute,  were  entitled  to  a  verdict, 
unless  the  defendants  could  show  a  better. 

They  claimed  under  a  grant  to  Juan  Cop- 
pinger,  dated  in  1840,  for  the  valley  of  Ray- 
mundo, specifying  nothing  as  to  quantity,  but 
deitoribing  it  aa  boimded  on  the  east  by  the 
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rancho  of  Las  Pulgas,  and  on  the  west  by  the 
Sierra  Morena,  south  by  rancho  of  Martinez, 
and  north  by  the  lagune.  Tlie  espediente  pro- 
vides, that  ^the  judge  who  shall  deliver  pos- 
session of  the  land  shall  have  it  measured  ac- 
cording to  the  ordinance,  specifying  the  amount 
of  sitios  it  contains.** 

This  grant  had  never  received  the  sanction  of 
the  departmental  assembly,  nor  had  possession 
ever  been  delivered,  or  any  precise  boundaries 
ascertained  by  survey;  and  although  confirmed 
as  a  valid,  equitable  daim  by  the  district  court 
of  California,  it  has  never  been  surveyed,  nor 
had  a  patent  been  issued  for  it  under  the  decree 
of  confirmation.  Tlie  claim  of  defendants  to 
the  land  is,  therefore,  not  yet  completed  into  a 
legal  title.  Its  boundaries  and  quantity  still 
remain  uncertain  and  undefined. 

The  Sierra  Morena  may  be  sufiSciently  defi- 
nite as  the  boundary  of  a  state  or  kingdom,  or 
of  a  valley,  but  is  certainly  a  very  vag:ue  and 
uncertain  line  for  a  surv^  of  land.  T%e  east- 
em  boundary  called  also  for  the  rancho  of  Las 
Pulgas;  this  was  also  uncertain  till  the  western 
line  of  Las  Pulgas  was  correctly  surveyed. 
Coppinger's  grant  calling  for  land  outside  of 
the  Pulgas  grant,  and  to  be  bounded  by 
*it,  could  have  no  possible  interference  [*275 
or  claim  to  land  witnin  it.  Hence,  the  defendants 
could  resort  to  no  other  defense  than  to  offer 
proof  that  the  survey  and  patent  of  Lets  Pulgas 
were  erroneous  as  regarded  the  location  of  the 
western  line,  because  it  embraces  a  portion  of 
the  level  land  in  the  cafiada  or  valley  Ray- 
mundo, which  is  the  call  of  its  western  bound- 
ary. 

it  is  the  refusal  of  the  court  to  admit  testi- 
mony for  that  purpose  which  is  now  alleged 
as  error. 

The  testimony  offered  might  well  have  been 
rejected  as  irrelevant,  for  it  does  not  follow 
that,  if  the  western  line  of  Las  Pulgas,  as  run 
by  the  surveyor  general,  included  level  land  in 
the  valley,  uiat  it  was  at  all  incorrect.  The 
western  boundary  line  of  Las  Pulgas,  as  ad- 
judged by  the  decree  of  this  court,  had  two  sev- 
eral points  of  description  to  fix  its  location ;  one 
uncertain  and  vagfue,  the  other  admitting  of 
mathematical  certainty.  The  call  of  the  Cafiada 
Raymundo  on  the  west  is  as  vague  as  that  for 
the  Sierra  Morena,  a  chain  of  mountains.  But 
the  breadth  of  one  league  from  the  estuary  or 
bay  was  a  certain  and  definite  boundary  on  the 
east,  and  showed  conclusively  the  precise  loca- 
tion of  the  line.  Las  Pulgas  could  claim  to 
extend  but  a  league  west,  whether  that  reached 
to  the  hills  on  the  east  of  the  valley  or  not,  and 
was  entitled  to  have  the  league  in  breadth, 
whether  it  carried  the  western  line  over  the  hills 
or  not.  Coppinger's  grant  can  claim  only  what 
is  left  after  satisfying  Las  Pulgas,  which  calls 
for  a  certain  quantity  and  a  certain  boundary. 
There  was  no  offer  to  prove  that  the  survey  of 
Las  Pulgas  was  extended  beyond  such  limit. 

The  court  below  refused  to  admit  the  testi- 
mony, not  for  its  irrelevancy,  but  its  incompe- 
tency; because  the  defendants,  claiming  under 
a  merely  equitable  title,  having  neither  survey 
nor  patent,  were  not  in  a  condition  to  dispute 
in  a  court  of  law  the  correctness  of  the  survey 
made  by  the  public  officer  or  resist  the  plain- 
tiff's perfect  legal  title. 
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The  fact  and  the  conclusion  of  the  court  from 
it  are  undoubtedly  correct.  It  is  well  settled 
that  both  plaintiff  and  defendant  must  produce 
a  strictly  legal  title,  whether  it  be  in  fee  or  as 
lessee  for  years. 

276*]  *The  plaintiff  had  shown  a  complete 
legal  title;  the  defendant  had  not,  for  the 
reasons  already  stated. 

The  act  of  '3d  March,  1851,  ch.  41,  S  13 
(0  Stat,  at  L.  631),  makes  it  the  duty  of  the 
suryeyor  general  to  cause  all  private  claims 
which  shall  be  confirmed,  to  be  suryeyed,  and 
"to  decide  between  the  parties  with  regard  to 
all  such  confirmed  claims  as  may  conflict  or  in 
any  manner  interfere."  It  is  true  this  may 
not  preclude  a  legal  investigation  of  the  sub- 
ject by  the  proper  judicial  tribunal.  In  this 
case  there  can  be  no  conflict  of  title  as  between 
Laa  Pulgas  and  the  later  grant  to  Coppinger; 
which  calls  for  it  as  a  boundary.  The  survey 
is  conclusive  evidence  as  to  the  precise  location 
of  the  western  line  of  Pulgas,  as  between  these 
parties  in  this  suit.  If  Coppinger  and  those 
claiming  under  him  charge  that  this  line  has 
not  b€«n  properly  established,  either  by  mis- 
take or  fraud,  they  might  have  had  a  remedy 
under  the  13th    section    of   the    act,  and  may 

g)ssibly  yet  have  it  by  filing  a  bill  in  chancery, 
ut  in  this  action  of  ejectment,  the  defendants 
cannot  call  upon  a  jury  at  their  discretion  to 
alter  a  boundary  line  which  has  been  legally  es- 
tablished by  the  public  officer  specially  intrusted 
with  this  duty. 

The  only  other  exception  is  to  the  following 
instruction  of  Uie  court  as  to  the  form  of  the 
verdict:  "That  they  should  find  a  separate 
verdict  against  such  of  the  defendants  as  were 
proved  to  have  been  in  possession,  at  the  com- 
mencement of  the  suit,  of  separate  distinct 
parcels  of  the  said  land  held  in  severalty,  and 
that  the  jury  might  find  a  general  verdict 
against  all  the  other  defendants  who  were 
proved  or  admitted  to  have  been,  at  the  com- 
mencement of  the  suit,  in  possession  of  some 
portion  or  portions  of  the  premises  in  contro- 
versy, the  limits  or  boundaries  of  whose  pos- 
sessions were  not  defined  by  the  proof ;  and  this, 
whether  such  possessions  and  occupation  were 
joint  or  several." 

We  can  perceive  no  error  in  this  instruction. 
Although  the  circuit  court  may  have  adopted 
the  moae  of  instituting  the  action  of  ejectment 
by  petition  and  summons,  instead  of  the  old 
fiction  of  lease,  entry  and  ouster,  it  is  still 
governed  by  the  principles  of  pleading  and 
277*]  practice  which  have  been  establishwi*  by 
courts  of  common  law.  The  hybrid  mixture  of 
civil  and  common  law  pleadings  and  practice  in- 
troduced by  state  codes  cannot  be  transplanted 
Into  the  courts  of  the  United  States. 

In  the  action  of  ejectment,  a  plaintiff  will 
not  be  allowed  to  join  in  one  suit  several  and 
distinct  parcels,  tenements,  or  tracts  of  land, 
in  possession  of  several  defendants,  each  claim- 
ing for  himself.  But  he  is  not  bound  to  bring 
a  separate  action  against  several  trespassers  on 
his  single,  separate,  and  distinct  tenement  or 
parcel  of  land.  As  to  him  they  are  all  tres- 
passers, and  he  cannot  know  how  they  claim, 
whether  jointly  or  severally;  or  if  severally, 
how  mucn  each  one  claims;  nor  is  it  necessary 
to  make  such  proof  in  order  to  support  his 
}iction.  Each  defendant  has  a  right  to  take 
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defense  specially  for  such  portion  of  the  land 
as  he  claims,  and  by  doing  so  he  necessarily 
disclaims  any  title  to  the  residue  of  the  land 
described  in  the  declaration;  and  if  on  the 
trial  he  succeeds  in  establishing  his  title  to  so 
much  of  it  as  he  has  taken  defense  for,  and  in 
showing  that  he  was  not  in  possession  of  any 
of  the  remainder  disclaimed,  he  will  be  entitled 
to  a  verdict.  He  may  also  demand  a  separate 
trial,  and  that  his  case  be  not  complicated  or 
impeded  by  the  issues  made  with  others,  or 
himself  made  liable  for  costs  unconnected  with 
liis  separate  litigation. 

If  he  pleads  nothing  but  the  general  issue, 
and  is  found  in  possession  of  any  part  of  tiie 
land  demanded,  he  is  considered  as  ^-fiV^yfg  de- 
fense for  the  whole.  How  can  he  call  on  the 
plaintiffs  to  prove  how  much  he  claims,  or  the 
jury  to  find  a  separate  verdict  as  to  his  sepasate 
holding,  when  he  will  neither  by  his  pleading 
nor  evidence  signify  how  much  he  claims?  This 
was  a  fact  known  only  to  himself,  and  one  with 
which  the  plaintiff  had  no  concern  and  the  jniy 
no  knowleage.  If  a  general  verdict  leaves  each 
one  liable  for  all  the  costs,  it  is  a  necessary  con- 
sequence of  their  own  conduct,  and  no  one  hhj 
a  right  to  complain. 

In  the  ease  of  MoOarvey  v.  Little,  15  Cal.  27, 
when  the  same  objection  was  made  to  the 
chartfe  of  the  court,  the  supreme  court  of  Cali- 
forma  overruled  it,  and  held  "that  *the  [*278 
defendants  being  in  possession,  and  there  being 
no  proof  of  the  particular  portions  whidi  they 
severally  occupied  or  claimed,  there  was  no 
error  in  refusing  to  direct  the  jury  to  bring  in 
a  separate  verdict  as  to  each." 

The  judgment  of  the  Oirouit  Court  i§,  there- 
fore, afprtned. 


GEORGE  B.  6ISSELL,  David  T.  RobiuBOii,  and 
Calvin  Day,  Plffs,  m  Err^ 

V,  

THE  CITY  OP  JEFFERSONVILLR, 

(See  &  C.  24  How.  287-«».) 

City  bonds — laws  to  obviate  irregularitisi  mi 
their  issue,  are  within  legislative  autkotity^ 
recitals  in  bofids,  evidence  of  facte  authtms- 
ing  their  issue — infioeent  holders  may  assume 
their  verity — corporations  must  adhere  to 
truth  in  dealings  with  other  parties. 

The  common  conncil  of  a  city  subscribed  to  tht 
stock  of  a  railroad  company,  and  iasned  bondi  la 
the  name  of  the  city,  ana  delivered  the  same  to  the 
railroad  company.  In  payment  for  the  stock. 

Plaintiffs  became  the  holders  for  valae  of  some  of 
these  bonds,  in  the  usual  course  of  their  boslnett, 
and  brouaht  suit  on  coupons  for  the  interest. 

Laws,  to  obviate  mistakes  and  irreirularitlci  la 
the  proceedings  of  municipal  corporations  whtn 
they  do  not  Impair  any  contract,  or  injorlonsly  af- 
fect the  rlffhts  of  third  persona,  are  within  the 
competency  of  the  legislative  authority. 

Authority  on  the  part  of  the  common  coondl  to 
subecribe  for  the  stock,  and  to  Issue  the  bonds  oa 
the  petition  of  three  fourths  of  the  lesal  voters  of 
the  city,  Is  shown  to  have  existed. 

By  the  terms  of  an  explanatory  act  they  wen 
authorized  to  ratify  and  affirm  the  sabscription,  if 
the  obligation  or  liability  incurred  had  been  eon- 
tracted  on  the  petition  of  three  fourths  of  the  legal 
voters  of  the  city. 


Note. — Statutes  legalieinff  invalid  mmmioipal  eot^- 
tractn — see  note  to  27  L.  R.  A.  696. 

Bona   fide  purchasers   of  UM^nioipal  bonds—en 
note  to  41  C  C  A.  6. 

65V.& 


1860. 


BissELL  V.  City  of  Jeffebsonvillb. 
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The  board  unanimously  resolved  to  ratify  and 
confirm  the  contract  wltn  the  railroad  company, 
and  subsequently  Issued  the  bonds,  reciting  in  each 
that  It  was  Issued  by  authority  of  the  common 
council  of  the  city,  "three  fourths  of  the  legal 
voters  of  the  city  having  petitioned  for  the  same  as 
required  by  the  charter/' 

The  record  of  the  resolution  ratifying  and  con- 
firming the  contract,  and  the  recital  in  the  bonds, 
furnish  conclusive  evidence  in  this  case  that  the 
common  council  did  readjudicate  the  question, 
whether  the  requisite  number  of  the  legal  voters  of 
the  city  had  signed  the  petition. 

When  the  contract  had  been  ratified  and  affirmed, 
and  the  bonds  issued  and  delivered  to  the  railroad 
company  in  exchange  for  the  stock,  it  was  then  too 
late  to  call  in  question  the  fact  determined  by  the 
common  council,  and  a  fortiori  it  is  too  late  to 
raise  that  question  in  a  case  like  the  present,  where 
it  is  shown  that  the  plaintiifs  are  innocent  holders 
for  value. 

Where,  in  the  bonds  or  the  recorded  proceedings, 
there  is  nothing  to  indicate  any  irregularity,  or 
even  to  create  a  suspicion  that  the  bonds  had  not 
been  issued  pursuant  to  a  lawful  authority,  the 
railroad  company  and  their  assigns,  under  the  cir- 
cumstances of  this  case,  had  a  right  to  assume  that 


they  Imported  veritv. 
The  rule,  thi 


that  a  corporation,  quite  as  much  as  an 
individual,  is  held  to  a  careful  adherence  to  truth 
In  their  dealings  with  other  parties,  and  cannot,  by 
their  representations  or  silence,  involve  others  in 
onerous  engagements,  and  then  defeat  the  claims 
which  their  own  conduct  has  superinduced,  again 
■Uted. 

Zabriskle  v.  The  Cleveland  Railroad  Co.  23  How. 
381,  ante^  488. 

Argued  Jan.  SI,  1861.      Decided  Feb.  11,  1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit  brought  by 
Bissell  and  others,  the  present  appellants,  citi- 
zens of  the  state  of  Kentucky,  in  the  court  be- 
low, against  the  city  of  JefTersonville,  a  mu- 
nicipal corporation  of  the  state  of  Indiana, 
upon  coupons  of  bonds  made  and  issued  by  the 
city  of  Jeffersonville  to  the  Fort  Wayne  & 
Southern  Railroad  Company  of  the  same  state, 
and  by  that  company  negotiated  to  the  plain- 
tiffs below.  The  defendants  pleaded  the  general 
issue.  There  was  a  trial  by  jury  which  resulted 
in  a  verdict  and  judgment  for  the  defendants. 
From  this  judgment  the  present  writ  of  error 
was  prosecuted. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  D.  MoDonaldy  Taft  ft  Perrjr,  J. 
Siiiitli,  and  A.  O.  Porter,  for  the  plaintiffs  in 
error: 

The  principal  question  of  the  ca«e  is :  Was  it 
competent  for  the  city  of  Jeffersonville  to  go 
behind  her  own  records,  and  give  evidence  to 
disprove  them  and  show  that  they  were  not 
true?  We  unhesitatingly  say  that  it  was  not 
competent.  Whether  or  not  three  fourths  of 
the  legal  voters  of  the  cit^  of  Jeffersonville 
petiticmed  the  common  council  to  subscribe  the 
stock  to  the  railroad  company  and  issue  the 
bonds,  was  a  question  of  fact.  This  question 
was  evidently  to  be  determined  by  the  council 
at  the  time  the  petitions  were  presented,  or  as 
soon  thereafter  as  it  could  oonveniently  be  done. 
This  was  the  understanding  of  the  council  as  is 
shown  by  their  action.  They  appointed  a  c<Hn- 
mittee  to  ascertain  the  fact,  and  on  the  report 
of  this  committee,  by  a  unanimous  vote,  solenm- 
ly  determined  that  "more  than  three  fourtHs 
of  the  legal  voters  of  the  dty"  had  signed  the 
petitions,  and  placed  that  determination  of  the 
fact  upon  their  recordi. 
24  How. 


Nearly  two  years  afterward  the  council  "con- 
firmed and  ratified*'  the  subscription.  Neither 
the  council  nor  any  citizen  ever  controverted  the 
fact  so  determined,  until  it  was  done  in  this 
suit. 

The  bonds  were  issued  by  the  council  undur 
the  seal  of  the  city,  stating  on  their  face  that 
they  were  "issued  by  authority  of  the  com- 
mon council  of  the  city  of  Jeffersonville, 
three  fourths  of  the  legal  voters  of  said  city 
having  petitioned  for  the  same  as  required  by 
the  charter."  They  are  negotiable  paper.  They 
were  delivered  by  authority  of  the  council  to 
the  railroad  company  on  the  8th  of  May,  1855, 
to  be  negotiated.  The  city,  by  its  proper  offi- 
cers under  its  seal,  certified  that  the  city  did 
subscribe  the  stock  "upon  the  written  petition 
of  three  fourths  of  the  legal  voters  thereof  (and 
largely  exceeding  this)."  These  were  exhibited 
to  the  plaintiffs  in  error  in  Hartford,  Con- 
necticut, in  the  latter  part  of  August,  1855.  at 
the  time  the  bonds  were  negotiated  to  them, 
and  they  to<^  them  on  the  faith  of  the  facts  so 
found  recited,  and  certified  to  them  by  the 
city  under  its  seal,  no  citizen  of  the  city  ob- 
jecting or  disputing  the  truth  of  them.  Thenc 
facts  forever  estop  the  city  and  all  its  citizens 
from  averring,  aa  against  these  appellants,  that 
three  fourths  of  the  legal  voters  of  the  city  did 
not  petition  the  city  council  to  make  the  sub- 
scription, and  issue  the  bonds.  They  must  be 
held  to  have  told  the  truth  when  they  say  in 
so  many  different  ways,  and  in  manner  so 
solenm,  that  three  fourths  of  the  legal  voters  of 
the  city  did  petition  the  council  to  make  the 
subscription  and  issue  the  bonds. 

1  Greenl.  £v.  |  22. 

1.  Because  the  city  was  the  proper  party  to 
examine  that  question  and  determine  that  faet 
for  itself  and  its  citizens,  and  it  did,  at  the 
proper  time,  examine  and  determine  it,  and  de- 
clare upon  its  records  that  more  than  three 
fourths  of  the  legal  voters  did  petition.  ' 

2.  Because,  over  its  own  seal  in  the  bonds 
sued  on,  it  averred  that  three  fourths  of  the 
legal  voters  of  the  city  had  petitioned. 

3.  Because  it  averred  to  the  appellants,  over 
its  seal  and  the  signature  of  its  clerk,  that  the 
subscription  to  the  railroad  company  was  made 
upon  the  petition  of  three  fourths  of  the  legal 
voters  of  the  city  and  largely  exceeding  that 
number. 

Ang.  k  Ames  on  Corp.  158;  Clark  v.  The 
Woolen  Manf.  Ce.  15  Wend.  256;  Carver  v. 
Jackson,  4  Pet.  83 ;  Crane  v.  Moiris,  6  Pet.  598 ; 
Trimble  v.  The  State,  4  Blackf.  435;  Love  v. 
Kidwell,  4  Blackf.  553;  Beckett  v.  Bradley,  7 
Man.  &  Gr.  994;  Miller  v.  Elliott,  1  Ind.  484. 

4.  Because,  by  those  acts  and  words  of  its, 
it  wilfully  caused  the  appellants  to  believe  that 
three  fourths  had  petitioned  and  thereby  in- 
duced them  to  part  with  their  money  on  the  se- 
curity of  these  bonds. 

Pickard  v.  Sears,  tt  Adol.  &  £.  460 ;  Thomp- 
son y.  Thompson,  9  Ind.  334;  1  Greenl.  Ev. 
§§  22,  207;  Dezell  v.  Odell,  3  Hill,  219. 

5.  Because  it  and  its  citizens  have  acquiesced 
in  the  decision  on  that  question  made  by  its 
council  in  August,  1853,  from  that  time  until 
the  commencement  of  this  suit,  in  1856,  and  ita 
citizens  are  still  acquiescing,  and  it  cannot  vol- 
unteer a  defense  in  Uieir  behalf. 
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Smead  v.  Indiamap.  PiiU,  d  Cleve,  R,  Co,  11 
Ind.  104. 

6.  Because  the  appellants  are  bona  fide  hold- 
ers of  the  bonds  ana  coupons  sued  on,  and  were 
not  parties  to  the  fraud,  if  there  was  fraud 
in  nuikiug  the  subscription  and  issuing  the 
bonds. 

The  Roy.  Brit.  Bank  v.  Turquand,  32  Eng. 
L.  k  £.  273;  36  Eng.  L.  &  E.  142;  Clapp  v.  The 
County  of  Cedar,  5  la.  15. 

It  will  be  seen,  therefore,  that  the  defendants 
below  were  estopped  by  all  of  tlie  three  kinds 
of  estoppel  known  to  the  law. 

By  record:  for  the  proceedings  of  tlie  council 
are  made  records  by  the  charter  of  the  city. 

1  Ind.  R.  S.  207,  |  20. 

Bv  deed:  for  the  bonds,  being  under  the  seal 
of  the  city,  are  specialties. 

15  Wend.  2o6;  Ang.  &  Ames,  Corp.  168,  ch.  7, 
§  7. 

By  matter  in  pais;  by  the  citizens  standing 
by  and  not  controverting  the  fact  found  by  the 
council,  that  three  fourths  of  the  legal  voters  of 
the  city  had  petitioned. 

9  Adol.  ^  £.  460;  9  Ind.  334;  3  Hill,  219; 
21  Barb.  G5G;  11  Ind.  104;  9  Ind.  83. 

See  furtlier,  on  the  general  question  of  estop- 
pel, Story,  Ag.  547,  |  443 ;  563,  §  452 ;  32  Eng. 
L  &  E.  272;  33  Eng.  L.  &  E.  21;  31  Eng.  L.  & 
Eq.  59,  53;  39  Eng.  L.  &  £.  28;  4  Ck>w.  &  Hill, 
Notes,  pagjB  1237 ;  3  Cow.  A  Hill,  Notes,  p.  200 ; 
14  Pa.  81;  8  Sand.  162;  16  Mass.  94;  23  How. 
400;  21  How.  441;  5  Ohio  St.  59;  6  Ohio  St. 
119;  7  Ohio  St.  327;  8  Ohio  St.  394. 

The  city  of  JefTersonville  was  a  corporation 
and  bound  to  do  what  its  charter  required.  It 
was,  therefore,  bound  to  ascertain  and  decide 
as  to  sufficiency  of  petitions  before  issuing 
bonds.  An  omission  to  ascertain,  or  a  negli- 
gent performance  of  the  duty,  would  make  the 
city  liable  to  individuals  for  any  loss  or  injury 
caused  by  such  omissions  or  negligence.  The 
principle  is  thought  by  some  judges  to  be  better 
settleo,  which  holds  a  city  liable  for  an  at- 
tempted performance  of  duty  which  misleads 
and  injures,  than  for  a  total  omission.  In  this 
case  it  was  not  omission,  but  the  present  de- 
fense is  grounded  on  the  idea  that  the  city,  by 
mistake  or  fraud,  represented  that  it  had  per- 
formed the  duty  when  it  had  not,  and  repre- 
sented facts  to  have  been  ascertained  which  had 
not  been  ascertained.  Powers  conferred  upon 
those  who  represent  tlie  corporate  body  are 
deemed  to  be  coTiferred  upon  the  corporation 
itself. 

Weet  V.  Brockport,  16  N.  Y.  170,  note.     • 

Municipal  corporations  are  liable  for  injuries 
occasioned  by  negligence  of  oflicers  as  well  as 
for  mere  misfeasance — mere  omissions  as  well  as 
wrong  doing. 

Conrad  v.  Ithaca,  16  N.  Y.  158;  6  Bing.  91; 
8  Bam.  &  Ad.  77;  1  Bing.  N.  C.  222;  3  Hill, 
612;  3  N.  Y.  464;  9  N.  Y.  163;  17  N.  Y.  104; 
62  U.  8.  (21  How.)  210;  3i5  Pa.  298;  23  111. 
335. 

The  defense  in  this  case  pressed  the  point 
that  the  act  of  the  citv  council  in  question  was 
the  act  of  a  tribunal  of  limited  and  special  juris- 
diction. But  to  make  this  defense  available, 
they  must  necessarily  ipmore  and  exclude  from 
it  the  leading  feature  of  the  case.  They  must 
deny  what  was  the  undeniable  intent  of  the 
liptlature,  viz.,  that  this  city  council  should 


itself  inquire  into  and  find  the  jurisdictional 
fact.  The  record  shows  that  a  bona  fide  peti- 
tion was  filed,  numerously  signed.  In  this  class 
of  cases,  where  facts  are  preliminarily  to  be 
proved  as  basis  of  the  right  to  employ  the 
process,  if  the  proof  has  a  legal  tendency  to 
moke  out  the  case  required  by  the  statute  in  a 
collateral  action,  the  process  will  be  deemed 
valid. 

The  decision  may  be  erroneous,  but  it  is  not 
void. 

Skinnion  v.  Kelley,  18  N.  Y.  356;  MiUer  y. 
Brinkerhoff,  4  Den.  118;  Van  Alstyne  v.  Er- 
wine,  11  N.  Y.  331;  4  Hill,  598;  17  Wend.  464; 
12  Pick.  572;  19  Barb.  81;  6  Wend.  653;  5  Eng. 
C.  L.  728;  21  Barb.  656;  4  Phil.  Ev.  vol.  1017, 
1021;  Cow.  &  Hill,  Notes,  index,  notes  IV.  p. 
1676,  gives  the  true  summary  thus:  "Jurisdic- 
tion— want  of,  may  always  be  shown  in  answer 
to  judgments,  etc.  Even  in  opposition  to  the 
record,  when,  etc."  But  "not  in  opposition  to 
t^ress  adjudication  on  jurisdictional  facts." 
\ynere  the  judicial  tribunal  has  not  general  ju- 
risdiction of  the  subject-matter,  but  may  exer- 
cise it  under  a  particular  state  of  facts,  those 
facts  must  be  specially  averred  and  established, 
and  when  so  established  on  a  hearing  of  all 
proper  parties,  cannot  be  impeached  in  any  col- 
lateral proceeding. 

31  Barb.  661;  4  Den.  119;  4  Hill,  698;  10 
Wheat.  192;  3  N.  Y.  41;  1  Den.  537;  9  Johns. 
130;  7  How.  172;  5  N.  Y.  434;  6  Pet.  709;  2 
How.  338. 

The  records  of  a  corporation  are  the  best  evi- 
dence of  its  acts,  and  they  exclude  all  evidence 
of  a  secondary  grade  in  cases  like  this. 

5  Wheat.  424;  1  Greenl.  Ev.  157;  1  SUrk.  69. 

Messrs.  R.  Crawford  and  R.  Jolmsont  for 
the  defendants  in  error: 

The  fallacy  of  confounding  the  common  coun- 
cil and  the  city  as  if  they  were  the  same,  runs 
through  much  of  the  plaintiffs'  argument; 
whereas,  the  council  was  merely  the  agent  of 
the  city. 

Meoh.  Bank  v.  If.  7.  d  N,  H,  R.  Co,  13  N.  Y. 
640. 

And  like  any  other  principal,  the  city  would 
be  bound  by  the  authorized,  but  not  by  the  un- 
authorized, acts  of  its  agent. 

T.  Was  it  error  to  permit  the  defendant  to 
prove  that  three  fourths  had  not  petitioned? 
As  the  plaintiffs  insisted  that  it  was,  and  that 
the  recital  on  the  minutes  was  conclusive  on 
that  point,  we  submit  they  cannot  escape  from 
the  inference  that  it  was  not  the  petition  of 
three  fourths  of  the  voters,  but  the  false  state- 
ment on  their  minutes,  that  gave  the  common 
council  the  power  to  issue  the  bonds.  They 
must  also  aamit  this  practical  consequenee  to 
follow,  that  if  the  comnoon  council  should 
make  the  requisite  recital  on  their  minutes  and 
issue  bonds  pursuant  to  it,  the  city  would  be 
utterly  powerless  to  defend  against  any  amount 
of  debt  they  might  choose  to  incur,  no  matter 
how  few  the  petitioners  might  be,  no  matter 
if  there  was  no  petition  at  aJl,  no  matter  how 
false  in  every  particular  the  recital  might  be 
provided  only  the  holders  was  not  priyy  to  its 
falsehood.  The  defendant  on  the  other  hand, 
contends  that  this  Is  a  case  of  entire  want  of 
power  in  the  common  council  to  issue  bonds, 
that  the  requisite  petition  for  their  issue  was  a 
condition  precedent  not  merely  to  the  exereiie, 
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Imt  to  the  rerj  existence  of  the  power,  and 
that  in  the  absence  of  such  petition,  they  could 
not  bind  the  city  by  recital  or  in  any  other 
way — ^in  short,  that  they  had  no  jurisdiction 
of  the  matter.  The  distinction  is  most  ma- 
terial between  the  acts  of  one  who  had  no  pow- 
er at  all  in  the  premises,  and  the  acts  of  one 
who  had  an  admitted  power  to  do  them,  but 
exercised  it  irregularly  or  abusively;  the  for- 
mer being  absolutely  void,  the  latter  either  void- 
able only  or  absolutely  valid.  This  distinction 
will  help  to  reconcile  many  decisions  which 
otherwise  seem  inconsistent. 

The  plaintiffs  quote  and  rely  on  cases  of  the 
latter  class. 

1.  It  is  always  competent  to  show  that  a 
«ourt  has  acted  beyond  its  jurisdiction. 

Willinmean  v.  Berry,  8  How.  406;  Harring- 
ton V.  People,  6  Barb.  607;  Sharp  v.  Johnson, 
4  Hill,  92;  Denning  v.  Cortoin,  11  Wend.  647; 
Suydam  v.  Keys,  13  Johns.  144. 

And  a  fortiori  may  the  same  be  shown  of  a 
apecial  tribunal  like  the  common  council,  which 
has  limited  specific  powers  only;  which  is  no 
court,  and  proceeds  ev  parte. 

I  Sm.  Lead.  Gas.  810. 

2.  A  corporation,  when  sued  oo  aa  alleged 
contract,  is  never  estopped  to  prove  in  defense 
her  want  oi  power  to  make  the  contract ;  much 
less  is  it  estopped  to  prove  its  agent  had  no 
power  to  make  it. 

Halsiead  v.  Hew  York,  5  Barb.  218;  S  N.  T. 
430;  Ahhott  v.  Packet  Company,  1  Md.  eh.  542; 
Albert  T.  Bank,  1  Md.  ch.  407;  8  Oill  k  J. 
248;  Pearce  v.  IT.  d  I,  R.  Co.  02  U.  S.  (21 
How.)  442;  Bridgeport  v.  Bousatonio  R.  Co. 
15  Conn.  493. 

3.  The  recital  by  the  council  on  its  minutes 
that  three  fourths  had  petitioned,  is  at  most 
but  prima  facie  evidence  of  the  fact.  No  oourt 
or  officers  can  acquire  jurisdiction  by  falsely 
alleging  the  existence  of  facts  on  which  juris- 
diction depends. 

See  Harrington  v.  People,  6  Barb.  010;  Nayes 
T.  Butler,  6  Barb.  610;  Rets  r.  Sutton,  4  Maule 
A  S.  532;  Bunhury  v.  Fuller,  24  Ehig.  L.  & 
E.  433. 

To  hold  otherwise  would  be  to  make  the  ju- 
risdiction depend,  not  on  the  facts,  but  on  the 
naked  assertion  of  those  facts,    t 

See  Welch  v.  Nash,  8  East,  394;  People  v. 
Cassels,  5  Hill,  104;  Barbour  r.  Winslow,  12 
Wend.  104;  Doughty  ▼.  Hope,  3  Den.  000; 
Prettyman  v.  Supervisors,  19  III.  414. 

4.  If  such  is  the  rule  as  to  the  records  of  the 
courts,  much  less  conclusive  should  be  the 
minutes  of  such  tribunals  as  the  common 
council,  whose  proceedings  are  e«  parte  and 
from  which  no  appeal  lies.  Gases  as  to  tax 
titles  show  how  completely  findings  of  such 
boards  are  open  to  inquiry  collaterally,  as  to 
facts  which  confer  jurisdiction. 

See  4  Wheat.  77;  14  Pet.  322;  7  Gow.  88; 
3  Den.  595;  4  Blackf.  70;  Sharp  r.  Speir,  4 
Hill,  87 ;  Craves  v.  Otis,  2  Hill,  400. 

The  plaintiffs  have  argued  that  the  doctrine 
of  estoppel  precludes  our  defense,  and  have 
quoted  divers  cases  to  support  their  argument. 
NOW,  it  will  not  be  pretended  that  the  defend- 
ant can  be  estopped  by  the  unauthorized  acts 
of  its  agents.  Then,  with  all  due  respect,  we 
submit  it  &■  begging  tha  questien  to  say  it  &■ 
24  How. 


estopped  bv  the  acts  of  Its  agents,  until  it  i^ 
first  proved  they  were  author!:^  to  do  the  acts. 
When  the  plaintiffs  have  fairly  established 
the  a^ithority  to  do  the  acts,  their  case  is  al- 
ready made  out,  and  they  need  not  trouble 
themselves  about  the  estoppel. 

II.  Was  it  error  to  charge  the  jury  that  if 
three  fourths  of  the  voters  had  not  petitioned 
for  the  subscription  to  be  made  and  the  bonds 
to  be  issued,  the  bonds  were  void  in  the  hands 
of  the  plaintiffs?  In  other  words,  if  the  bonds 
would  he  void  in  the  hands  of  the  railroad 
company,  are  they  such  negotiable  paper,  and 
the  plaintiffs  such  holders  of  them,  that  thej 
become  valid  in  the  plaintiffs'  hands? 

1.  The  bonds  were  transferable,  but  were 
not  negotiable  in  the  sense  in  which  bills  of  ex- 
change are  negotiable. 

Their  negotiability  depends  entirely  upon 
statute  law,  and  it  is  perhaps  immaterial  wheth- 
er that  of  Indiana  or  of  New  York  governs 
them. 

1  Ind.  R.  S.  1852,  p.  378,  88  1,  3,  0;  2  N.  Y. 
R.  8.  1828,  p.  234,  9  58,  part  8. 

These  statutes  expressly  save  to  the  maker  of 
such  paper,  defenses  against  it  in  the  hands  of 
an  assignee,  which,  before  notice  of  the  assign- 
ment, he  had  against  it  in  the  hands  of  the 
payee.  No  usage  can  grow  up  to  take  away 
that  right. 

Leuns  v.  Wilson,  5  Blackf.  370;  Clark  v. 
Farmers'  Man.  Co.  15  Wend.  256. 

2.  If  these  bonds  were  void  in  their  origin, 
they  could  not  be  made  valid  by  assignments. 

"Negotiability  can  impart  no  vitality  to  an 
instrument  executed  under  a  power  where  the 
agent  has  exceeded  his  actual  or  presumptive 
authority.  Whoever  proposes  to  deal  with  a 
security  of  any  kind  appearing  on  its  face  to  be 
given  by  one  man  for  another,  is  bound  to  in- 
quire whether  it  has  been  given  by  due  au- 
thority, and  if  he  omits  that  inquiry,  he  deals 
at  his  peril." 

Mech.  Bank  ▼.  N.  Y.  d  N.  H.  R.  Co.  13  N.  Y. 
631;  see,  also.  Stark  v.  Highgate  Archway  Co. 
1  Eng.  G.  L.  792;  Halstead  v.  New  York,  6 
Barb.  218;  Smead  v.  /.  P.  d  C.  R.  Co.  11  Ind. 
104;  JBoot  V.  Qoddard,  3  McL.   102. 

A  bill  of  lading  is  negotiable  (lAchbarrow  ▼. 
Mason,  2  T.  R.  03 ;  5  T.  K.  507 ) ;  and  the  master 
of  a  ship  has  authority  to  give  one  for  goods 
shipped  on  board,  and  thus  bind  the  owner. 
But  if  he  gives  one  for  goods  not  on  board,  the 
owner  is  not  responsible  to  the  parties  taking  it. 

Grant  v.  Norway,  2  Eng.  L.  &  E.  337 ;  Hub- 
bersty  v.  Ward,  18  Eng.  L.  &  E.  551;  Covill  v. 
Hill,  4  Den.  323. 

So  of  warehouse  receipts,  etc. 

Bank  v.  Colt,  15  Barb.  500;  Coleman  ▼. 
Riches,  29  Eng.  L.  &  E.  323. 

3.  But  it  was  proved  that  when  these  bonds 
were  negotiated  to  plaintiffs,  the  certificate  of 
the  city  clerk  under  the  seal  of  the  city  was 
shown  to  them,  which  stated  the  subscription 
was  on  the  written  petition  of  more  than  three 
fourths  of  the  voters,  also  the  certificate  of  the 
mavor  and  clerk  that  the  city  bonds  had  been 
exdbangcd  for  certificates  of  railroad  stock,  and 
even  the  certificate  of  the  secretary  of  the  rail- 
road companv  that  the  president  was  author- 
ized to  sell  the  elty  bonds.  And  it  is  supposed 
these  subsequent  acts  should  in  some  way  estop 
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the  city  from  making  this  defense.     But  the  in  the  record.    Amon^  other  thinss,  it  recites, 

plaintiffs  have  omitted  to  show  that  any  of  in  effect,  that  it  was  issued  by  autnority  of  the 

those  officers  had  the  least  authority  to  bind  common   council   of  the  city,   and   that  three 

the  city  by  such  certificates.  fourths  of  the  legal  voters  thereof  "petitioned 

The  powers  and  duties  of  mayor  and  clerk  for  the  same,  as  required  by  the  charter."  They 

are  prescribed  by  the  city  charter,  but  making  also  gave  in  evidence,  without  objeetton,  thii 

such  certificates  is  not  among  them.  several   coupons  described  in  the   declaration. 

4.  It  is  argued  lastly,  that  the  city  or  citizens  All  of  the  coupons,  as  well  as  the  bonds  given 
might  have  had  some  remedy  against  the  action  in  evidence,  were  signed  by  the  mayor  of  the 
of  the  common  council  if  they  had  sought  it  city,  and  were  countersigned  by  the  city  clerk, 
promptly,  but  they  have  lost  it  by  lying  by  till  and  the  defendants  admitted  their  execution, 
other  rights  have  been  acquired  in  opposition  Presentment  and  protest  of  the  coupons  for 
to  them.  But  we  emphatically  ask,  what  nonpayment  were  also  duly  proved  by  tne  plain- 
remedy  they  ever  had,  except  to  defend  against  tiffs;  and  to  show  that  the  bonds  were  duly 
the  bonds  when  sued.  There  was  no  sppeal  and  legally  issued,  they  introduced  the  records 
from  the  action  of  the  common  council.  There  of  the  common  council  of  the  city,  and  the 
was  no  one  who  could  apply  for  injunction  minutes  of  their  proceedings  upon  that  subject 
against  the  issue  of  the  bonds.  The  city  could  From  that  record  it  appeared  that  on  the  23d 
not  do  it,  for  her  officers,  who  alone  could  dajjr  of  August,  1853,  a  ^petition  of  oer-  [*890 
bring  the  action  for  her,  were  the  very  persons  tain  legal  voters  of  the  city  was  presented  to 
who  committed  the  wrong.  A  citizen  could  the  common  council,  representing  that  the  con- 
not  do  it.  No  one  of  them  was  likely  to  be  struction  of  the  before  mentioned  railroad 
specially  and  peculiarly  injured  by  the  action,  would  be  of  great  benefit  to  the  public  general- 
and  in  such  case  no  private  action  can  be  main-  ^Jt  sod  espeeially  to  the  commercial  interests  of 
tained.  the  city,  and  praying  that  the  board  to  which 

12  Pet.  91;   6  Met.  425;   7  Cush.  254;    14  it  was  addressed  would  subscribe  stock  in  the 

Conn.  565 ;  17  Conn.  373 ;  18  N.  Y.  155.  railroad  to  the  amount  of  $200,000,  and  con- 
tract a  loan  for  an  equal  amount,  tJirough  the 

Mr.  Justice  Clifford  delivered  the  opinion  "«"®  ?\j^^  ^^^'  ^^J.J^^  paym«at  of  the 

of  the  court-  subscription.     That   petition   purports  on  ita 

This  case  comes  before  the  court  upon  a  writ  ^?^  ^  ^*^®  ^^^  signed  by  four  hundred  and 

of  error   to   the   circuit   court  of  the  United  sixty-seven  persons,  and  it  recitw  that  th^^ 

States  for  the  district  of  Indiana.    It  was  an  »t»t^^d  at  that  time  three  fourths  of  the  legal 

action  of  assumpait,  and  was  instituted  by  the  ^®*?".  ^^  ,^}^  «*y-     ^^  *J*«  ^^   <>/   >^  P^^ 

present  plaintiffs  against  the  corporatioi  de-  ^entotion  it  was  referred  bv  vote  of  the  com- 

lendants,  to  recover  two  insUlments  of  interest  ™^^  ^^?i,  ^  *^i®i  °!l  .  Jv  ^^  *K  *^'^' 
which  had  accrued  upon  certain  bonds,  pur-  "^^^  reported,  m  effect,  that  they  found,  upon 
porting  to  have  been  duly  issued  in  the  name  of  t!^^^"^^'^?  ^^  ^^^  petition,  and  of  the  poll 
the  defendants  for  stock  subscribed  in  their  ^^^  ®^  *^®  ^^J^  charter  election,  that  the 
behalf  by  the  common  council  of  the  city,  to  the  ^®»  ^{  ?J?'^  !'^^  ^^^  fourths  of  the  legal 
Fort  Wayne  &  Southern  Railroad  Company.  TP^'^  ^i  ^}i^  ^*^  "^^  appended  to  the  peti- 
Assuming  to  act  in  behalf  of  the  city,  the  coi-  *^*®"»  fP^  J^^y  *^»?  reported  a  preamble  and 
289*]  mon  council  subscribed  $200,000  •to  the  '^solution  to  carry  into  effect  the  prayer  of  the 
stock  of  the  railroad  company,  and  on  the  24th  P«t^t»Oners.  Evidently  the  report  of  the  corn- 
day  of  April,  1855.  issued  two  hundred  bonds,  of  ™**^^  was  entirely  satisfactory,  as  the  record 
$1,000  each,  in  the  name  of  the  city,  and  subse-  ^^^'^f  ^^''^^^u  ®*  resolution  was  immediately 
quently  delivered  the  same  to  the  railroad  com-  f^opted,  without  alteration  or  amendment,  by 

pany,  in  payment  for  the  stock  previously  sub-  ^''fJ^Sf °\™®"*  15*®  P^  *?*  ^5*^*'       ,    .,      .„ 

icribed.    Interest  on  the  whole  lamount  of  the  ^  Without  reproducing  the  document,  it  will 

loan  was  to  be  paid  semi-annually  in  the  city  of  ?^  sufficient  io  say,  that  the  <^mmon  ooun^ 

New  York,  at  the  rate  of  six  per  cent,  and  ^^.^'^^^ ''®*,1^''^' '"•JlSJ^SV^u  "^1°*,!"^ 

coupons  or  warrants  for  the  saiile,  payable  to  ^^T*  to  subscribe  $200,000  to  the  stodc  of  the 

bearer,  were  annexed   to  each   separate  bond.  ™''?*i  company,  and  the  preamble,  which  was 

Plaintiffs  became  the  holders,  for  ^lue,  and  in  ""^^^^  *1  *  P*I*^  ^^  the  resolution,  expressly 

the  usual  course  of  their  business,  of  thirtv-  f^\^^  ^^f  ^ajt   reported  by  the  committee, 

seven  of  these  bonds;  and  the  suit  in  this  case  ^^t  "^off  tJ^J  thjee  fourths  of  the  1^^ 

was   founded   on   thirty-seven  of  the   coupons  of  the  city  had  petition^  for  that  object.  Pur- 

for  the  first  instalment  of  interest,  and  thirty-  «^*  *?  ^^^^  determmation,  the  parties  having 

six   coupons    for   the   second    instalment.      As  ??«*  ^^  arranged  the  terms  and  ocmditions  of 

amended,  the  declaration  contained  a  count  for  ^°?  P^^P^*^,  agreement,  a  contract  was  made 

money  had  and  received,  and  a  special  count  ^**^  the  railroad  company,  that  the  eommon 

upon  each  of  the  seventv-three  coupons.     De-  council  should  make  the  subscription  thus  an- 

fendants  pleaded  the  general   issue,  and  also  thorized,  and  execute  and  deliver  the  bonds  of 

filed  a  special  plea,  in  bar  of  the  cause  of  ac-  ^^c  city  to  the  company  for  an  equal  amoimt 

tion  set   forth   in  the   several   special  counts.  >n  payment  for  the  stock.    Throughout  the  pe- 

More  particular  reference  to  the  special   plea  nod  when   these   proceedings   took   place,  the 

is  unnecessary,  as  it  was  subsequently  held  bad  parties  to  them,  it  seems,  had  acted  upon  the 

on  general  demurrer,  and  at  the  same  time  the  supposition  that  the  56th  section  of  the  general 

parties  went  to  trial  on  the  general  issue.  law  of  the  state,  for  the  ^incorporation  r*291 

To  maintain  the  issue,  on  their  part,  the  of  cities,  fully  authorised  the  defendants,  through 

plaintiffs,  in  the  first  place,  introduced  one  of  their  common  council,  to  make  the  subserip- 

the  original  bonds,  which  is  set  forth  at  large  tion  and  issue  the  bonds.     Beforo  the  bonds 
•68  66  V.li 
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were  issued,  however,  the  supreme  court  of  the 
state  decided,  in  an  analogous  case,  that  no 
such  authority  was  conferred  upon  cities  by 
that  section.  1  Rev.  Stat.  215;  The  City  of 
Lafayette  v.  Ooa,  5  Ind.  38.  ** 

Some  delay  ensued  in  issuing  the  bonds;  ap- 
parently in  consequence  of  that  decision;  but 
on  the  2l8t  day  of  February,  1855,  the  legis- 
lature of  the  state  passed  an  additional  act  to 
enable  cities  which  had  subscribed  for  stock  in 
companies  incorporated  to  construct  works  of 
pubuc  utilitv  to  ratify  such  subscriptions.  By 
the  Ist  section  of  that  act,  the  common  coun- 
cil of  any  city  which  had  contracted  such  ob- 
ligations or  liabilities  upon  the  supposition  that 
they  were  authorized  so  to  do  under  the  provis- 
ions of  the  former  act  might,  ''at  any  time 
after  the  passage  of  this  act,  ratify  and  affirm 
such  subscription;"  and  upon  such  ratification 
it  was  expressly  enacted,  that  *^such  subscrip- 
tion, and  the  obligation  and  liabilities,  and  the 
corporate  bonds  or  obligations  issued  or  to  be 
issued  therefor  by  such  city,  shall  be  valid." 
Sess.  acts  1855,  p.  132.  To  prove  such  ratifi- 
cation, the  plaintiffs  introduced  the  record  of 
the  subsequent  proceedings  of  the  common 
council  of  the  city,  showing  that  at  their  meet- 
ing held  on  the  6th  day  of  April,  1855,  it  was 
resolved  by  the  board,  then  in  session,  that  the 
former  contract  between  the  city  and  the  be- 
fore mentioned  railroad  company,  "for  $200- 
000,  be  and  the  same  is  hereby  confirmed  and 
ratified." 

In  this  connection,  the  plaintiffs  also  proved 
by  the  same  record,  that  the  common  council, 
on  the  13th  day  of  April  of  the  same  year,  au- 
thorized and  directed  the  mayor  of  the  eity 
and  the  city  clerk  to  procure  and  sign  two 
hundred  bonds,  of  $1,000  each,  in  the  name  of 
the  city,  and  deliver  the  same  to  the  railroad 
company,  reciting  in  the  resolution  upon  the 
subject  that  the  proceeding  was  in  accordance 
with  the  statute  of  the  state,  and  the  contract 
and  arrangement  previously  made  with  the 
railroad  company.  Prior  to  the  trial,  the  court, 
by  the  consent  of  parties,  appointed  a  commis- 
sioner to  take  such  evidence  as  either  party 
292*]  might  direct  *to  have  taken,  and  to  re- 
port both  the  evidence  and  his  finding  of  the 
facts  proved  by  it,  subject  to  all  exception 
as  to  the  competency  of  the  testimony,  and  the 
correctness  of  his  finding.  He  reported  that 
three  fourths  of  the  legal  voters  of  the  city 
had  not  si^ed  the  petition  to  the  common 
council,  which  constituted  the  foundation  of 
their  action  in  making  the  subscription  to  the 
stock  and  issuing  the  bonds.  This  report  was 
accompanied  by  the  several  depositions  on 
which  it  was  founded,  and  the  transcript  shows 
that  certain  portions  of  the  testimony  of  the 
deponents  tended  to  prove  the  fact  reported 
by  the  commissioner.  Defendants  offered  the 
report,  with  the  several  depositions,  in  evi- 
dence, to  prove,  among  other  things,  that  the 
petition  in  question  was  not  signed  by  three 
fourths  of  the  legal  voters  of  the  city.  They 
also  offered  oral  evidence  to  prove  the  same  fact. 
To  all  such  testimony  the  plaintiffs  objected, 
and  also  moved  the  court  to  suppress  all  such 
portions  of  the  depositions  taken  by  the  com- 
missioner as  tended  to  prove  that  a  less  num- 
ber than  tiiree  fourths  of  the  legal  voters  had 
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petitioned  for  the  subscription  to  the  stock 
and  for  the  issuing  of  the  bonds.  But  all  of 
these  objections  of  the  plaintiffs  were  overruled 
b^  the  court,  and  the  report  of  the  commis- 
sioner, with  the  depositions  as  taken  by  him, 
and  the  parol  testimony,  were  admitted  to  the 
jur^,  ana  the  plaintiffs  excepted  to  the  several 
rulings  in  that  behalf.  Further  testimony  was 
then  given  by  the  plaintiffs,  showing  that  the 
bonds  in  question  were  negotiated  to  them 
for  value  bv  the  agent  of  the  railroad  company ; 
and  that  the  affcnt,  at  the  time  they  were  re- 
ceived, exhibited  to  them  the  certificate  of  the 
city  derk,  under  the  seal  of  the  ci<^,  giving  a 
condensed  statement  of  the  proceedings  of  the 
conimon  council  from  the  presentation  of  the 
petition  to  the  delivery  of  the  bonds,  and  ad- 
firming,  in  effect,  that  all  those  proceedings  ap- 
peared of  record  in  the  office  of  the  city  clerk; 
iind  they  further  proved,  that  he  also  exhibited 
to  them  at  the  same  time  another  certificate, 
signed  by  the  mayor  of  the  city  and  city  clerk, 
showing  that  the  bonds  had  been  exchanged 
with  the  railroad  company  for  an  equal 
amount  of  their  capital  stock,  and  affirming 
that  the  exchange  was  authorized  by  the  con- 
tract between  the  parties  and  the  *res-  [*293 
olutions  of  the  oommon  council  of  the  city.  Aft- 
er the  testimony  was  closed,  the  court  instructed 
the  juiy  to  the  effect  that,  if  they  found  from 
the  evidence  that  three  fourths  of  the  legal 
voters  of  the  city  had  petitioned  for  the  sub- 
scription to  the  stock,  and  for  the  issuing  of  the 
bonds,  their  verdict  should  be  for  the  plain- 
tiffs; but  if  they  found  that  three  fourths  of 
the  legal  voters  had  not  so  petitioned,  then  their 
verdict  should  be  for  the  defendants.  Under 
the  rulings  and  instructions  of  the  court,  the 
jury  returned  their  verdict  in  favor  of  the  de- 
fendants, and  the  plaintiffs  excepted  to  the 
instructions. 

1.  On  that  state  of  the  case  the  main  ques- 
tion presented  for  decision  is,  whether  it  was 
competent  for  the  defendants  to  introduce  parol 
testimony  to  prove  that  three  fourths  of  the 
legal  voters  of  the  city  did  not  petition  for  the 
subscription  to  the  stock  and  the  issuing  of 
the  bonds.  That  Question  is  raised,  as  weU  by 
the  exceptions  to  the  rulings  of  the  court  in  ad- 
mitting such  testimony  as  by  those  taken  to 
the  instructions  given  to  the  jury. 

Some  further  reference,  however,  to  the  law 
under  which  the  common  council  acted,  in 
making  the  subscription  and  in  issuing;  the 
bonds,  becomes  necessary  before  we  proceed  to 
the  examination  of  that  question.  It  is  eon- 
ceded  on  both  sides  that  the  defendants  had 
adopted  the  general  law  of  the  state,  entitled 
"An  Act  for  the  Incorporation  of  Cities,"  be- 
fore any  of  these  proceedings  were  commenced. 
Prior  to  the  adoption  of  that  law  by  the  cor- 
poration, the  charter  of  the  city  authorized  the 
common  council  to  subscribe,  in  the  name  of  the 
city,  for  any  amount  of  stock  in  railroad  or 
turnpike  companies  formed,  or  to  be  formed,  for 
the  purpose  of  constructing  any  railroad  or 
turnpike  from  the  dtv  to  any  other  point,  pro- 
vided the  stock  so  held  by  the  city  did  not,  at 
any  time,  exceed  $100,000;  and  with  that  view, 
they  were  authorized  to  borrow  money  or  ie- 
sue  bonds  to  pay  for  such  stock.  But  it  ie 
admitted   by  the  plaintiffs  that  the  corpora- 
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tion,  at  the  date  of  the  proceedings  in  ques- 
tion, was  duly  organized  under  the  subsequent 
general  law  for  the  incorporation  of  cities, 
which  provides,  in  effect,  tnat  the  acceptance 
of  that  act  by  any  incorporated  city  shall  be 
£04*]  deemed  a  surrender  ^by  such  city  of  its 
prior  charter.  By  the  56th  section  of  the  last- 
named  act  it  is  also  provided,  that  no  incorpo- 
rated city,  under  this  act,  shall  have  power  to 
borrow  money,  or  incur  any  debt  or  liability, 
unless  three  fourths  of  the  legal  voters  shall  pe- 
tition the  common  council  to  contract  such  debt 
or  loan.  All  of  the  proceedings  in  question 
which  led  to  the  contract  for  the  subscription 
to  the  stock  took  place  under  that  provision  of 
the  charter;  and  we  have  already  adverted  to 
the  fact  that  the  supreme  court  of  the  state 
decided,  before  the  bonds  were  issued,  that,  by 
its  true  construction,  it  did  not  authorize  a  suly- 
scription  to  the  stock  of  a  railroad  company. 
At  the  argiunent,  the  construction  adopted  by 
the  state  court  was  controverted  by  the  coun- 
sel of  the  plaintiffs.  But  suppose  it  to  be  cor- 
rect; still  the  limitation  or  restriction  was  one 
created  by  the  legislature  which  granted  the 
charter,  and  certainly  it  was  competent  for  the 
same  authority  to  repeal  it  altogether,  or  to 
substitute  some  other  in  its  place. 

Municipal  corporations  are  created  by  the 
authority  of  the  legislature,  and  Chancellor 
Kent  says  they  are  invested  with  subordinate 
legislative  powers,  to  be  exercised  for  local 
purposes  connected  with  the  public  good,  and 
such  powers  are  subject  to  the  control  of  the 
legislature  of  the  state.    2  Kent's  Ck)m.  p.  275. 

Whatever  may  be  the  true  construction  of 
that  section  of  the  charter,  it  is  nevertheless 
certain  that  it  was  under  that  provision  that 
the  petition  for  the  subscription  was  presented 
to  the  common  council,  and  it  is  equally  cer- 
tain that  it  was  under  the  same  provision  that 
they  heard  and  determined  the  Question  wheth- 
er the  petition  actually  containea  the  signatures 
of  three  fourths  of  the  legal  voters  of  the  city. 
Bad  faith  is  not  imputed  to  the  board,  nor  is 
it  denied  that  they  acted  "upon  the  supposi- 
tion" that  they  were  authorized  by  that  pro- 
vision, on  "the  written  petition  of  three  fourths 
of  the  legal  voters  of  the  city,"  to  subscribe  for 
the  stock  and  contract  to  issue  the  bonds.  Hav- 
ing ascertained  and  determined  that  three 
fourths  of  the  legal  voters  had  petitioned,  they 
adopted  the  resolution  reported  by  the  commit- 
tee, and  entered  into  the  contract  with  the 
railroad  company.  Clearly,  therefore,  the 
295*]  •common  council  had  contracted  the  obli- 
gation to  take  the  stock;  and  in  case  of  re- 
fusal, would  have  been  liable  in  damages  for  a 
breach  of  the  contract.  Other  cities  in  the 
state  had  contracted  like  obligations  under 
similar  circumstances;  and  to  remedy  the  an- 
ticipated difficulty,  and  to  remove  the  doubt 
first  suggested  by  the  decision  of  the  supreme 
court  of  the  state,  the  legislature  passed  the 
explanatory  act  of  the  21st  of  February,  1855, 
to  which  reference  has  been  made. 

Sufficient  has  already  been  remarked  to  show 
that  the  circumstances  of  the  case  exhibited  in 
the  record  bring  it  within  the  very  terms  of  the 
act;  and  if  so,  then  the  common  coimcil  might 
lawfully  ratify  and  affirm  the  subscription :  and 
upon  such  ratification  it  ia  expressly  declared 
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that  the  bonds  issued  or  to  be  iasued  shall  ba 
valid. 

Mistakes  and  irregularities  in  the  proceedings 
of  mimicipal  corporations  are  of  frequent  occur- 
rence, and  the  state  legislatures  have  often  had 
occasion  to  pass  laws  to  obviate  such  diflSculUes. 
Such  laws,  when  they  do  not  impair  any  con- 
tract,  or  injuriously  affect  the  rights  of  third 
persons,  are  generally  regarded  as  unobjection- 
able, and  certainly  are  within  the  competency 
of  the  legislative  authority.  Unlike  what  is 
sometimes  exhibited  in  laws  of  this  description, 
the  legislature  did  not  attempt  to  ratify  the 
subscription,  but  left  the  matter  entirely  option- 
al with  the  common  council,  as  the  representa- 
tives of  the  city,  to  accept  or  reject  the  prof- 
fered remedy.  They  elected  to  ratify  and  affirm 
the  subscription;  and  by  so  doing,  gare  the 
same  effect  to  the  contract  to  subscribe  for 
the  stock,  and  to  all  the  proceedings  that  led  to 
it,  as  if  the  authority  to  make  it  had  been  coeval 
with  the  presentation  of  the  petition  on  whicB 
those  proceedings  were  founded.  No  injiistice 
will  result  from  this  conclusion,  as  it  is  obvious 
that  the  contract  had  been  made  in  good  faith, 
under  the  full  belief  that  they  were  duly  au- 
thorized to  subscribe  for  the  stock,  and  issue 
the  bonds  in  the  name  of  the  city,  so  that  the 
only  operation  of  the  confirmatory  resolution 
was  to  give  the  very  effect  to  the  proceedings 
which  they  had  intended,  but  which,  from  the 
defect  in  their  authority,  had  not  been  accom- 
plished. •Watson  y.  Mercer,  8  Pet.  Ill;  [•jgS 
Wilkinson  v.  Leland,  2  Pet.  661. 

Authority  on  the  part  of  the  common  council 
to  subscribe  for  the  stock,  and  to  issue  the  bonds 
on  the  petition  of  three  fourths  of  the  legal 
voters  of  the  city  is,  therefore,  shown  to  have 
existed,  and  must  be  assumed  in  the  further 
consideration  of  the  case.  With  this  explana- 
tion as  to  the  authority  of  the  common  council, 
we  will  proceed  to  the  examination  of  the 
main   question   diftcussed  at  the  bar. 

2.  It  is  insisted  by  the  plaintiffs  that  the  de- 
fendants had  no  right  to  disprove  the  verity  of 
their  own  records,  certificates  and  representa- 
tions, concerning  the  facts  necessary  to  give  va- 
lidity to  the  bonds.  On  the  other  hand,  the  de- 
fendants controvert  that  proposition  and  insist 
that  it  was  competent  for  them,  under  the  cir- 
cumstances, to  prove  by  parol  testimony,  that 
the  records  given  in  evidence  did  not  speak  the 
truth,  and  that,  in  point  of  fact,  three  fourths 
of  the  legal  voters  had  not  petitioned,  as  re- 
quired by  the  charter.  Unless  three  fourths  of 
the  legal  voters  had  petitioned,  it  is  clear  that 
the  bonds  were  issued  without  authority,  as  by 
the  terms  of  the  explanatory  act  it  could  only 
apply  to  a  case  where  the  common  council  of  a 
city  had  contracted  the  obligation  or  liabilities 
therein  specified  upon  the  petition  of  three 
fourths  of  the  legal  voters  of  such  city ;  and  if 
no  such  petition  had  been  presented,  or  if  it  was 
not  signed  by  the  requisite  number  of  the  le- 
gal voters,  the  law  did  not  authorize  the  com- 
mon council  to  ratify  and  affirm  the  subscrip- 
tion. That  fact,  however,  had  been  preriomly 
ascertained  and  determined  by  the  board  to 
which  the  petition  was  originally  addressed. 

After  the  explanatory  act  was  passed,  the 
common  council  were  fully  authorized  to  revise 
the  finding  of  the  former  board;  and  if  it  did 
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not  appear,  upon  Inquiry  and  proper  investi- 
gation, that  it  was  correct,  it  was  their  duty,  as 
the  representatives  of  the  city,  to  have  refused 
to  ratify  and  affirm  the  contract  for  the  sub- 
scription. Such  an  inquiry  might  have  been 
made  through  the  medium  of  a  committee,  as 
it  had  been  when  the  petition  was  presented,  or 
in  any  other  mode,  satisfactory  to  the  board, 
which  would  enable  them  to  ascertain  the  true 
S97*]  state  *of  the  case.  By  tiie  terms  of  the 
explanatory  act,  they  were  authorized  to  ratify 
and  affirm  the  subscription,  if  the  obligation  or 
liability  incurred  had  been  contracted  on  the  pe- 
tition of  three  fourths  of  the  legal  voters  of  the 
city;  and  of  course,  the  necessary  implication 
is,  that  they  must  be  satisfied  that  the  requisite 
number  had  petitioned.  In  making  that  inves- 
tigation, however,  it  was  not  required  that  there 
should  be  a  new  petition,  and  the  law  is  entirely 
silent  as  to  the  manner  in  which  it  was  to  be 
conducted.  If  the  common  council  was  com- 
posed of  the  same  persons  who  had  already 
passed  upon  the  question,  further  investigation 
was  unnecessary,  provided  they  were  satisfie<l 
with  their  former  determination.  Such  of  the 
members  as  knew  the  record  of  the  fact  to  be 
correct  niifjht  safely  act  upon  their  own  personal 
knowled^,  without  further  inquiry;  and  if 
thero  were  any  who  had  not  been  members  of 
the  board  when  the  prior  determination  was 
nindc,  they  mi^i^ht  ascertain  the  fact  in  any  mode 
which  was  satisfactory  to  themselves  and  their 
aHKOoiates.  Nothinj?  appears  in  the  record  to 
show  whether  further  information  upon  the 
subject  was  necessary  or  desirable,  or,  if  so, 
wliat  mcan»  were  adopted  to  obtain  it;  but  it 
iloos  appear  that  the  board  unanimously  re- 
solved to  ratify  and  confirm  the  contract  with 
the  railroad  company,  and  subsequently  issued 
the  l)ond8.  reciting  in  each  that  it  was  issued 
by  authority  of  the  common  council  of  the  city, 
"three  fourths  of  the  legal  voters  of  the  eify 
having  petitioned  for  the  same  as  required  by 
the  charter.**  Taken  together,  we  think  the 
record  of  the  resolution  ratifying  and  confirm- 
ing the  contract,  and  the  recital  in  the  bonds, 
furiiisli  conclusive  evidence  in  this  case  that  the 
common  council  did  readjudicate  the  question, 
whether  the  rcouisite  number  of  the  legal 
voters  of  the  city  liad  signed  the  petition.  Fraud 
is  not  imputed  in  this  case,  and  it  does  not  ap- 
pear that  it  was  even  suggested  at  the  trial  m 
the  court  below  that  the  board  neglected  that 
duty  at  the  time  the  contract  was  confirmed; 
but  the  defense  was  that  the  finding  was  er- 
roneous, because  the  petition,  as  matter  of  fact, 
did  not  contain  three  fourths  of  the  legal  voters 
of  the  city. 

3.  It  only  remains  to  consider  the  effect  of 
298'*]  that  determination  *as  between  the  de- 
fendants and  tlic'  holders  for  value  of  the  bonds, 
without  notice  of  the  supposed  defect  in  the  pro- 
ceedings under  which  they  were  issued,  and  put 
into  the  market.  Two  hundred  bonds,  with 
twelve  hundred  interest  warrants,  or  coupons, 
were  issued  in  the  name  of  the  city,  ana  the 
eoupons,  as  well  as  the  bonds,  were  payable  to 
bearer.  Interest  was  payable  semi-annually,  but 
the  redemption  of  the  principal  was  postponed 
for  a  period  exceeding  twenty-five  years.  Cap- 
italists could  not  be  expected  to  accept  such 
paper,  and  advance  money  for  it,  unless  the  au- 
thority to  issue  it  was  put  beyond  dispute. 
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They  certainly  would  not  pay  value  for  such  se- 
curities, with  knowledge  that  the  question  under 
consideration  would  be  open  to  litigation  when- 
ever payment,  either  of  principal  or  interest, 
was  aemanded.  Purchasers  of  such  jpaper  look 
at  the  form  of  the  paper,  the  law  which  author- 
ized it  to  be  issued,  and  the  recorded  proceedings 
on  which  it  is  based.  When  the  law  was  passed 
authorizing  the  common  council  to  ratify  and 
affirm  the  contract  with  the  railroad  company, 
it  must  have  been  understood  hj  the  legislature 
that  the  bonds  were  to  be  received  by  the  com- 
pany in  payment  for  the  stock,  and  used  as  a 
means  for  borrowing  money  for  the  construction 
of  the  road,  and  it  could  hardly  have  been  ex- 
pected that  the  object  could  be  accomplished,  if, 
by  the  true  construction  of  the  act,  it  contem- 
plated that  the  bonds  should  be  issued  before  it 
was  conclusively  determined  that  the  requisite 
number  of  the  legal  voters  of  the  city  haa  peti- 
tioned the  common  council.  But  a  much  stronger 
reason  why  that  construction  cannot  be  adopted 
is,  that  it  would  involve  an  absurdity,  as  it 
would  render  the  law  altogether  inoperative,  or 
else  it  would  admit  that  the  bonds  mif^ht  be 
issued  without  authority. 

Wliether  three  fourths  of  the  legal  voters  had 
petitioned  or  not,  was  a  question  of  fact ;  and  if 
not  ascertained  and  conclusively  settled  before 
the  bonds  were  issued,  it  would  remain  open  to 
future  inquiry,  and  micht  be  determined  in  the 
negative ;  and  clearly  the  common  coundl  oould 
not  lawfully  ratify  and  affirm  the  subscription, 
unless  that  proportion  of  th<*  lecfjil  voters  bnd 
petitioned;  and  without  sucli  ratification,  the 
Donds  *would  be  invalid.  Beyond  ques-  [*299 
tion,  therefore,  that  construction  must  be  re- 
jected. 

Jurisdiction  of  the  subject-matter  on  the  part 
of  the  common  council  was  made  to  depend 
upon  the  petition,  as  described  in  the  explana- 
torv  act,  and  of  necessitv  there  must  be  some 
tribunal  to  determine  whether  the  petitioners, 
whose  names  were  appended,  constituted  three 
fourths  of  the  legal  voters  of  the  city,  else  the 
board  could  not  act  at  all.  None  other  than  the 
common  council,  to  whom  the  petition  was  re- 
quired to  be  addressed  is  suggested,  eitiier  in 
the  charter  or  the  explanatory  act,  and  it  would 
be  difficult  to  point  out  any  other  sustaining  a 
similar  relation  to  the  city  so  fit  to  be  charged 
with  the  inquiry,  or  one  so  fully  possessed  of 
the  necessary  means  of  information  to  discharge 
the  duty.  Adopting  the  language  of  this  court 
in  the  case  of  The  Uomrs.  of  Knox  Co.  v.  Aspin- 
ttyallf  21  How.  544,  we  are  of  the  opinion  that 
"this  board  was  one,  from  its  organization 
and  general  duties,  fit  and  competent  to  be  tiie 
depositary  of  the  trust  confided  to  it."  Perfect 
acquiescence  in  the  decision  and  action  of  the 
board  seems  to  have  been  manifested  by  the  de- 
fendants until  the  demand  was  made  for  the 
payment  of  interest  on  the  loan.  So  far  as  ap- 
pears, they  never  attempted  to  enjoin  the  pro- 
ceedings, but  suffered  the  authority  to  be  exe- 
cuted, the  bonds  to  be  issued,  and  to  be  delivered 
to  the  railroad  company,  without  interference  or 
complaint. 

When  the  contract  had  been  ratified  and  af- 
firmed, and  the  bonds  issued  and  delivered  to 
the  railroad  company  in  exchange  for  the  stock, 
it  was  then  too  late  to  call  in  question  the  fact 
determined  by  the  common  ooundl,  and  a  for- 
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tiori  it  is  too  Iste  to  raise  that  question  in  a  VexnrB.  Josepb  B.  HalikoU  and   Hoa«eo 

eaee  like  the  present,  wlicre'it  is  siiown  tliat  the  Mamard  lor  the  plnintilTs  in  error. 

plaintiiTs  are  innocent  iiolders  for  value.  .i/eisrs.  John  Baxter  and  Tkomaa  A.  M> 

Dui.r  certified  copies  of  the  record  of  the  pro-  Nelson  for  the  defendants  in  error, 

ceedinos  were  exhibited  to  the  plaintiffs  at  the  »#      r    ..      „   .          j  ,.        .  .1.         11        , 

time  tliey  received    the    honds,    showing  to  a  "'■  '""'"»  "alron  d.livei«l  the  opinion  of 

demonstration   tliat  further  examination  upon  '"econrt. 

the  suhiect  would  have  been  useless:  S  e"^!^*'' ";*■,  "'F;S!' ""''"",'?' '5 '° ."f".?' 
whether  w,  iook'  to  the  honds  or  the  rocorded  of  ejcctrncn,  for  5,000  sores  of  land.  Al  the 
procecdin-s,  there  is  nothing  to  indicaU  uiy  ir.  "I»i;  "•  f'*'"''",.'""'"'.""'  Vi**^"^ 
iigularitv,  or  even  to  create  a  suspicion  that  the  S,?^",.  ioF  ™"  '  .^^•^"'^J,?' 
hSd.  had  not  hecn  Issued  pursuant  to  a  l.wlul  '»?.,?'''  '2™!'  ™e  pla.ntlff  not  off.tjd  to 
30O-)  authoritj:  and  -we  hold  that  the  com-  r'"',"',?"'?  "'."  *"''"'?'  ^.f^'v"''  *f  ^^°'?" 
pany  and  their  assigns,  under  the  circumstances  'ey^jo'  the  trart  granted  fwrth  other  land-t: 
Sf  t^ls  caae,  had  a  right  to  assume  that  they  *<"'* '?^.'.';i,°'.0'"'*  °'?"Il°°  7."  .""i'' '"f 
imported  verity  '^^  admitted  the  copy  to  be  toad :  to  the  ad- 
Station  of  iithoritica  to  this  point  is  un-  mission  of  which  the  defondanta  excepted- 
necessary,  as  the  whole  subject  has  rl^ntly  been  ^  ^y  the  laws  of  Tennessee,  the  fee  m  isnd 
examined  by  this  court,  and  the  rule  clearly  laid  does  not  pass  onlms  the  conveyance  is  proved, 
down  that  a  corporation,  quite  a.  much  aa  an  f''^'  aAnowliJged  and  renstercd^  Th,, 
individual,  is  held  to  a  ireful  adhereno,  to  l"^'""!"  i  .,  T  .S""  ^^'"T  tW.S 
truth  in  their  dealings  with  other  parlies,  and  the  grantor,  Eaatland.  before  the  clerk  ol  the 
oinnot,  by  their  representation,  or  silence.  In-  ""J  ot  common  pi«  for  Ih.  ctyud  county 
volve  iai„  In  onefoua  enengemenls,  and  then  »'  "ew  York,  anS  Is  certified  under  his  s«l 
defeat  the  calculations  and  claim,  their  own  »'  °?.?  ,  *^  „""!  ,"' ,  "^"'""r'..'' 
condoct  ha.  superinduced.  Zohri.We  v.  Clam-  ■  "rM~ta  ol  the  judge  of  said  court,  that 
l..d,  etc.,  R.  Cr!3  How.  400.  J"^,'/.?"'  !«";""'■«';  »«  'f^  ""  •*, 
Fm  thee  reasons,  we  are  of  the  opinion  that  knowledged,  wsa  clerk,  and  tkat  the  oouH  of 
the  parol  testimony  waa  improperly  admitted,  "J''*  >['  "■•  ol"k  waa  a  court  of  record.  On 
aod  that  the  inslruillons  givm  lithe  jury  ware  Ih.s  evidence  of  its  execution,  the  deed  waa 
rroneous  registered  in  the  county  where  the  land  lies; 
The  («drif««»l  0/  Ik.  Circuit  Court  la.  Here-  '>"'•'  jj"'  '™"  i'j""  regl.t«r«l  does  not  sp- 
(ore,  rireiied,  .rill  oo.U.  and  Ike  coaa.  ra-  KX;  ,JJ.'  "^'fS''?'.'"""',,;?,'^,"  j°°,'°^' 
Lndcd,  itilk  dircoUo«  10  i.«..  .  ««  n«ir..  ?Sth.  ISM.  it  tln.1  time  a  dd  for  bind^visg 
,  >,  jjj  Teniie«»eo  could  not  be  acknowledged  or 
proven  in  another  «tat«  before  the  clerk  ot  i 

In  18S6,  kn  u)t  waa  pAS«ed  (eh.  115],  whidi 
it  is  inBiBled  Talidstes  thia  probate.  It  pro- 
vides, that  (leedi  proved  or  acknowledged  before 

JOHN  DEM,  I*M«  of   Charles   Bulkl^  »nd  'I'r  "'"**',  "7  f*™^ 'i  '^^J°"y  »^"T 

'       Stuart  Brown  etates  of  this  Umoo,  and  certified  by  the  clerk 

under  hii  seal  of  office,  and  Che  chief  magistrate 

<8m  8.  C  24  How.  S42-24T.)  of  the  court  shall  certif;  to  the  official  ctiancter 

.     .          ,         ,   .          ^  ,  of  the  clerk,   the   probate  or   acknowledxraent 

Tmnattee  Jino  a»  to  dealt— aoknoviledgmml  m  .g^^jj  ^  .^jj      j^^  t^e  2d  section  de-  [*«** 

a»olher  iiate-^ohere  deed  not  duty  aeknoiel-  ^j^^^    ^'^,^^  j]  jp^,  proved  or  aeknowledgrd 

tdged,  copy  of  record  u  not  evidence— eutlom  ^^j  certified  in  manner  aforenaid,  may  be  n^^ 

oMnot  change  desonptum.  tered  in  thU  sUte,  and  shall  be  Rood  to  pan 

Bi  the  laws  o(  Tennemf*  the  fe*  tn  land  ao«i  not  *i''?'.**^    ,  .    ,    .,    ...          .  ,         ,              .. 

pan  nnlpsR  the  cnaveyance  li  proved,  or  dulj  ac-  It  u  insisted,  that  the  act  IB  retrospective  as 

En^lFitKt'd  and  renistered.  well  as  prospective  in  iti  Operation,  and  coven 

no{Va^.'i■n',vfS'EJd^''p?ov'»^>l%=o^her".uJ?bl?  the  acknowledgment  mado    in    1839.    in    New 

fore  liie  cU-ik  ot  a  court.  York. 

The   Teaaf^^e-    .utute   of   J866.    whleh    It   U  We  think  the  sUtute  of  1»5G  is  prospeeth*^ 

Claimed  "l''J''''^r8"'''.P'°^",*iJiJ'^°'„^J/"h«  act  """^  *'"'*  **  '"''*'  otlierwiae  would  be  a  strained 

of  18;i!>'%ii?l  fio«i  not  carry  wltn  it  the  provision,  conslruction,  and  violate  a  j^eneral  rule  of  juris- 

ot  the  (ni'm>>r  law.  prudence,  to  wit:  that  it  is  of  the  very  eMraCS 

Wtiere  the  d«d  offered  in  evlflence  wM  tecorded  „,  ^  ^^^  i^.,^  ^hat  it  shall  apply  to  future  ea«M, 

^M^aoSSl  CrSr'ldVL™   •"=""'"'■  '  "P»  <^  ""'  ^„d  SQch  must  be  iU  Construction.   nnlM.  thi 

The  lines  o(  *  Brant  miigl  I*  Eoverned  by  a  leial  contrary  clearly  appears. 

nile,  which  a  local  cuitom  cannot  chanee.  ^  ;,  ngj-t  insigted  that  the  Rct  of  1856,  being 

Argued  Jan.  IS,  tSSl.      Dicided  Feb.  IS,  lS6t.  an  amendment  of  the  act  of  1839,  carries  with 
it  the  provisions  of  thia  law.    The  act  of  1856 

IN  EltBOR  to  the  Circuit  Court  of  the  United  declares  that  the  act  of  1839  "be  so  amended" 

Stutes  for  the  Eastern  District  of  TennesBee.  that  all  deeds,  powers  of  attorney,  etc,  proved 

This  was  an  action  of  ejectment,  commenced  ai  acknowledged  before  a  foreign  elerk.  nuy  be 

by  the  present  defendant  in  error    In  the  court  registered,  and  have  full  effect.     An  additional 

below.  mode  of  probate  U  provided;  nor  does  the  art 

On  the  trial,  the  jury  rendered  a  verdict  for  go  any  .further, 

the  plaintitT  below,  and  the  caae  was  brouglil  The   deed   olTered   in   evidence   waa   recotded 

to  thia  court  by  writ  of  error.  witiiout  legal  proof  of  its  eiecution;  and,  there- 

The  caae  appeal*  in  the  opinion  of  the  court,  fore,  a  copy  of  the  record  could  not  be  evi- 

9.1%  05  V.  1. 
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dence.    The  court  erred  In  kdmitting  the  copy    by  horlioiital  mnaQrement,  knd  that  the  surrey- 

to  )io  t«  the  jury.  or  'baaed  hia  IdcntifieatiOD  of  the  land  [*ZM 

The  plaintiff  below  described  the  land  lued    entered  on  surface  meaiure,  in  accordance  with 


1  his  declaration,  which  ia  required  to  be  hli  euaton  and  the  cuatom  of  the  mouDtain 
aone  by  the  laws  of  Tennessee.  The  declara-  range  o{  country  Id  which  he  resided,  thia 
tion  calls  for  the  boundariea  of  grant  No.  22,-    would  not,  of  itself,  defeat  the  location  of  the 


261,  made  to  Thomas  B.  Eastland,  December  land,  and  the  boundaries  of  the  grant  a 
Slst,  ISnS.  The  defendants  then  gave  in  evi-  cated  by  the  survey,  calls,  and  other  evidence, 
dence  two  other  grants,  for  5,000  acres  each;  to  all  of  which  they  would  look  in  adjuating 
one  to  Thomas  B.  Eastland,  No.  22,267,  being  the  boundariea  of  the  plaintiff's  grant."  To 
one  of  the  tracts  contained  in  the  deed  from  this  charge  exception  woa  taken.  We  think 
EaRtland  to  Bulkley;  and  another  to  benry  H.  the  instructions  given  were  too  vague  and  gen- 
Wiley,  one  of  the  defendants.  No.  26,086.  The  eral  to  afford  the  jury  any  material  aid  in  as- 
two  junior  patents  covered  the  principal  pos-  certaining  the  true  boundaries  of  the  land 
wssion  of  the  defendants,  at  a  place  kno^v^  as  granted.  The  Hrst  line  calls  for  two  corners  ad- 
Evans'  coal  bank.  This  fact  was  admittad;  mitted  to  exist;  this  line  must  govern  the  three 
and  it  furthermore  appeared,  that  the  defend-  others.  I  Meig's  Digest,  154.  It  falls  short  of 
anta  had  held  seven  years'  adverse  possession  at  the  distance  called  for,  being  only  about  800 
the  coal  bank,  under  Wiley's  grant.  And  it  poles  long.  Its  course  being  found,  the  next  line 
was  insisted  below,  and  is  again  here,  that  as  running  west  must  be  run  at  right  angles  to  the 
Bnlkley  had  sliown  himself  to  be  the  owner  of  first  one.  In  ascertaining  the  southwest  corner 
84S*]  both  the  tmcts  granted,  and  as  the  'oper-  of  the  tract  at  894  poles  from  the  poplar  corner, 
atioa  of  the  act  of  limitations  drew  to  Wiley's  the  mode  of  measuring  will  be  to  level  tho 
younger  patent  tlie  title  of  Eastland's  junior  chain,  as  is  usual  with  chain  carriers  when 
grant,  and  vested  this  title  in  the  defendants,  measuring  up  and  down  n  '  '  ' ' 
thej  were  protected  by  the  statute,  because  other  steep  acclivities  or 
Bulkley  had  the  right  to  sue  at  all  times  during  approximate,  to  a  reason.i 
the  seven  years,  by  virtue  of  grant  No.  22,267.  measurement,  this  being  the  jjeneral  practice 
But  the  court  instructed  the  jury  to  the  re-  of  surveying  wild  lands  in  Tennessee.  "The 
varse  of  this  assumption,  and,  we  think,  cor-  reasonable  certainty  of  distance,  and  approxl- 
rectly.  From  the  facta  stated,  it  is  true  that  mation  to  a  horizontal  line,  is  matter  of  fact 
the   right  of   action   founded   on   the   younger  for  the  jury  to  determine, 

jirant  to  Eastland  was  barred,   to  the  extent  The  third  line  running  north,  from  the  ascer- 

that  Wiley's  grant  interfered  with  No,  22.267 :  tained  western  termination  of  the  second,  must 

nnd  assuming  it  to  be  true,  that  the  defend-  run  parallel  with  the  first  line,  and  be  contin- 

nnta  could  avail  themselves  in  defense,  or  af-  ued  to  the  distance  of  894  poles,  the  chain  being 

firmatively,   of  this   title,   still   it  could   avail  levelled  as  above  stated.     Tlie  fourth  line  will 

them  nothing,  as  both  No.  32,267  and  No.  26,-  be  run  from  the  northern  terminus  of  the  third 

0B6  were  inferior  to  grant  No.  22,261.  line  to  the  beginning  near  Bowling's  mill. 

The  main  question  in  the  cause  turns  on  the  The  surveyor  who  made  the  survey  on  which 

fact,    whether    the   piossession    at   Evans'   coal  grant   No.   26,261    is   founded   deposed   at  the 

hank  was  within  the  boundary  of  the  grant  No.  trial    "that   no    actual    survey    was    made    in 

22.201,  described  in  the  declaration,  and  alone  1838  of  said  land,  except  the  first  line  from 

relied  on  at  the  trial  by  the  plaintiff.    It  calls  A  to  H.    That  the  other  three  lines  of  the  grant 

to  begin  on  the  south  bank  of  Coal  creek,  four  were  not  run,  but  merely  platted.     That  the 

poles   below    Bowling's   mill ;    thence    running  proper  mode  of  making  surveys  was  by  hori- 

south    with   the   foot   of   Walden's   ridge,    894  amtnl  measurement,  but  that  he  had  not  been 

poles,  to  a  stake  at  letter  II,  in   Henderson   t  in  the  habit  of  making  tliem  in  that  way;  that 

Co. '8  Clinch  river  survey;   then  west,  crossing  in  making  the  line  from  A  to  H,  in  this  survey 

Walden's   ridge,    804   poles   to   a   stake;    then  he  had  measured  the  surface;  that  the  custom 

north  8!)4  poles  to  a  stoke,  then  a  direct  line  to  of  the  country  was  to  adopt  surface  measure; 

the  beginning  'and  that  he  hsd  made  the  survey  in  ac-  [*247 

It  was  proved  at  the  trial,  and  is  admitted  cordance  with  such  custom." 

here,    that    no    line    was    originally    run    and  T''*,P«°tr    *■»    •»""<!    ^°   abide    by    the 

marked  but  the  first  one;  and  that  at  H  there  is  markedline  from  A  to  H;  but  the  other  lines 

a  marked   poplar  corner  tree,  which  is  »  line  |""",^  be   governed   by   a   '^«l    'ule     which   a 

mark  of  the  grant.    It  being  admitted  that  the  ocal  cuatom  cannot  change.     Should  this  cus- 

first  line  is  ei.abli.hed,  and  that  it  is  regarded  ^9'"  *»  recognized   as  law,  governing  surveys, 

a.  a  north  and  south    inc,  and  that  thTother  t.Tl^  tZ    IZJ'W^-^.lTl^r'  '^n"?!^^?f 

,.           .  .1      .      ■                  ,                        11,.  sales  01  land,  when  the  purchaser  who  bought 

lines  of  the  tract  were  not  run  or  marked,  it  „   ^^^^^   „„„1^^  „,  ,„»■„   ^.  ^,^    ^     ,„^(«^ 

follows  they  must  be  ascertained  by  course  and  measure  across  a  mountain,  lose  a  large  portion 

measurement.  How  they  are  to  run  l*  a  matUr  „,  the  land  lie  had  paid  for.    And  suchSrould 

of  law;   and  on   this   assumption,   the  circuit  be  the  case  of  this  grantee,  were  he  restricted  to 

court  instructed  the  jury  as  follows:    "To  iden-  surface  measure;  whereas,  by  the  terms  of  hia 

tify  the  land  appropriated,  the  jury  must  look  patent,  the  government  granted  to  the  extent 

to  the  calls,  locative  and  directory,  the  foot  ol  of  lines  approximating  to  horiiontal  measure- 

the  mountnin,    the  creek,    the    coal   bank,   th*  ment.      How   far   the   act   of   limitations   will 

marked  trees,  courses  and  distance,  number  ol  affect  the  plaintiff's  title,  will   depend  on  the 

acres  demanded   and  paid   for,  eto,;   and  thej  fact  whether  Evans's  coal  bank  falls  within  the 

will  look  to  the  survey,  full  or  partial ;  that  as-  boundary  of  the  patent  sued  on,  as  it  is  not 

raming  the  correct  mode  of  survey  to  have  been  claimed  that  the  other  possession  at  a  different 
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place  on  grant  No.  22^61,  and  for  whidi  tres- 
pass the  recovery  was  had,  wai  aeren  years  old 
when  tlie  auit  waa  brought. 

It  is  ordered  that  the  judgmmit  belotc  be  re- 
verted,  and  the  caime  remanded  for  another 
trial  to  be  Had  therein. 


(Bm  8.  C.  S4  Bow.  1-41.) 
Oemilmotion  of  act  of  Congreai  of  Uaroh  S, 
IHSl — applie*  only  to  eommerce  bettceen  the 
states,  and  foreign  commerce — commerre  on 
the  great  iakee,  bel\ceen  states,  is  on  same 
footing  as  commerce  on  the  oceon — commerce 
on  takes  tchoily  icithin  a  stats,  not  within 
the  regulation  of  Congress. 

In  (be  word!  "an;  *euel  ot  aor  dtacrlptlon 
wbsreocver,  used  In  rivers  or  Inland  navlsatlnn." 
In  tbe  act  ol  March  3.  1851.  the  word  "varir  means 
"emplojed,"  and  was  lalendMl  in  refer  to  veaaela 
acWij  employed  In  ricers  nr  Inlnod  anvlRntloa. 

nut  the  biiBlnesB  upon  Ihp  (treal  IoUps  IjIbj:  "pon 
niir  northern  frantipra.  carried  on  between  the  stntes, 
and  witb  the  forelKQ  nstlnn  wllh  whtch  they  are 
connected,  deserves  10  be  pJaced  on  the  rooKni  of 
commeree  na  tbe  ocean;  snd  Coneress  could  not 
have  claHsed  It  with  tbe  business  upon  rivers,  or 
tnlitnd  navlttaCton. 

il  (.'ongresE  Intended  to  have  excluded  tbeae  lakes 
from  the  limitation  ol  tbe  liaMlltles  of  owners,  it 
wonld  bave  referred  to  them  bj  a  more  specific  dea. 
IjtnatloD. 

Tbe  policy  and  Justice  of  tbe  Umitallnn  of  tlie 
llabllltv  of  tbe  Dirners,  undpr  this  act  of  1831,  are 
as  applicable  to  the  Darlgstlon  of  tbese  lakes  sb  to 

Commerce  upon'  lakes  lylns  within  the  state,  such 
as  the  Cayii;,'a.  Senpca.  and  all  ntbers  Btmllarly  altu- 
nted.  Is  not  within  the  reiailBllon  of  ConercBu. 

The  act  applies  to  veiiKels  only  which  are  ennaiied 


Thia  was  an  action  ot  assumptit,  originally 
comineneed  by  the  present  plaintiffa  [n  error  in 
the  circuit  court  for  Wayne  county,  in  the  tt»t( 
of  Michigan,  against  the  defendants,  m.  corpora- 
tion created  by  the  st«te  ot  New  York.  At  tbe 
Tirst  trial,  in  accordance  with  tbe  direction  ol 
the  court,  the  jury  returned  a  verdict  for  the 

Slaintiffs.  The  judsment  entered  on  that  Ttr- 
iet  was  Teveraed  oj  tbe  supreme  oonrt  of 
Michigan  and  a  new  trial  ordered. 

See  Amerioan  Trantportation  Co.  ▼.  Voore, 
S  Mich.  SeS. 

The  case  was  again  tried,  and  the  jnry,  umler 
the  direction  ot  the  court,  rendered  a  verdict 


lion  of  a  state  Is  ei 
.IrguedJan.  23,  . 


Decided  Feb.  18,  1861. 
e  Court    of    the 


The  judgment  entered  upon  this  verdict  was 
affirmed  by  the  supreme  court  ot  Micliigan. 
and  the  case  was  brought  to  this  court  by  writ 

Several  questions  not  passed  upon  by  tbe 
court  were  discussed  by  counsel.  The  main 
i[UPstion  in  the  ciihc  arose  under  the  7th  section 
of  the  act  ot  March  3d,  1861  ( 9  SUt.  sit  L.  035). 
The  substance  of  this  act,  t)ie  facts  ot  the  ease, 
and  the  questions  involved,  are  stated  by  tbe 

Meters.  C.  I.  Walker  and  AUrad  Bwaaell, 

for  the  plnintifTs  in  error: 

Tlie  qiieation  in  this  caae  ia,  what  conotrur 
tion  is  to  be  given  to  the  phrnse,  "inlond  navi- 
giilion?"  Shnli  it  be  held  to  embrace  navifa 
lion  upini  Liike  Erie  nnd  our  great  ItikraT  Tliut 
this  is  the  obvious  nalurni  and  popular  mean- 
ing of  the  phrase,  we  think  there  can  be  no 
duubt.  This  is  admitted  by  Judge  Conklinf!. 
who  suggests,  howeter,  different  constructioos. 

ConkhAdm.  109. 

It  is  now  clenrlv  settled,  that  in  the  construc- 
tion of  statutes  the  courts  will  give  to  tbe  lan- 
guage used,  it"  ordinary'  ami  obvious  meaninf!. 
unless  from  the  statute  itself  it  is  clearlv  np 
parent  that  some  other  meaning  waa  inteudcd, 

^edg.  Stnt.  L.  24.1,  260,  310,  382;  Tiadtll  v. 
Combe,  7  Adol.  i.  E.  788. 

l-akes  are  from  their  very  nature,  inland,  and 
must  be  BO,  and  the  navif^tion  upon  them 
must,  therefore,  be  inland  navigation. 


Note. — Llahtllln  of  carrier  bp  icater,  for  lots  or 

The  coiiimcin  'aw  charges  tbe  cotnmoD  carrier. 
KhelhiT  I,}-  land  or  wnler.  ssralnBt  all  evenln  but 
irtR  ot  God  and  of  the  KIncB  I'nemles,  tn  that  a 
•onimoQ  carrier  Is  an  Insurer  atfalnM  all  pcrlU  or 
losn 'B  not  within  the  exception.  This  rule  Is  pnrt 
if  the  common  law  of  thin  countrv.  and  It  In  not  a 
lefi^BBp  to  the  cialm  of  an  owner  that  carrli-r  hn» 
lone  ibe  bext  he  could,  or  tbal  the  accident  rHnxInK 

clearly  wllblu  one  of  the  two  eiceptlonB.     Cons  v. 


-.   ,-    ..- :  r*lchford  V.  The  Golden  Eagle.  7 

l.a.  Ann.  9:  Trlend  v.  Woods.  <t  Or&tt.  IBS;  Oranae 
Co.  It'k  T.  Iti'.iwn.  B  Wend.  SA  :  TburrosD  t.  Wells. 
18  Itarh.  SfHI ;  Mcrshon  v,  HobensBck.  2  Zab,  ST2 ; 


388:  Pish  V.  Chnpman.  2  Kelly.  34n :  New  Bni 
wick  Co.  V.  Tiers.  H*  S.  3.  607;  Swindler  v.  hii- 
lisrd,  -J  Rtcb.  -Jfa-.  Klff  v.  O.  C.  &  C.  H.  Co.  IIT 
Mnas.  601 :  H>  Am,  Rep.  429 :  Eagle  v.  Wblte.  B 
Whart.  517:  8m,vrl  v.  Nlnlon.  2  Bailey.  421  :  Han- 
nibal R.  Co.  V.  Swift.  7B  V.  8,  (12  Wall,!  2(12  :  K. 
Co.  «,  Keevea,  77  V.  S,  (10  Wall, I  178;  Powell  V. 
MIUb.  30  Miss,  231  :  Edwards  v.  White  L.  T.  Co.  104 
UiSB,  l.*"!)!:  it  Am.  Rep,  ^13:  Morrison  y.  I><iv[8._20 


3  Bsrb.  121 :  Turner 


;   naceett  v,    Shaw,  a   Mo.  2S4  ; 

.._,  f.J^^   227  ;  Howe  v.  OswcRO.  etc.  n.  ^.v. 

■     ~  rnvr  t.  Wilson.  7  Yera.  S40;  Em 
Mr.  411  :  Uoyle  v.  MetaiurtiUB.  4 
tiitrr,  ft  J,  mi ;  Uimaeih  v.  Wade,  2  Beam,  I8S. 

The  eipresBlon  "set  ot  God"  denotea  natural  se- 
cidrntii.  such  ns  llf;btnlnc.  PBrtbqaske,  and  temptit. 
and  not  accidents  reBUUlDK  li'oni  Ibe  Derllzence  ol 
man.  '-There  Ja  a  nicety  of  distinction  between  tbe 
act  of  God  and  ineviiBhle  neceBstty."  Trent  N«». 
Co,  V.  Wood.  2  Kavm,  ttOQ ;  Forward  T.  Plturd.  1 
Term.  27:  BK.ry.  ftallments.  II  Bll,  2Bt  WIllU™ 
V.  Grant.  1  Conn.  487. 

I.  Hnlers  bv  water  ere  liable  In  all  the  sulttnw 
and  extent  o!  tbe  common  law  rule,  unless  tbe  lo« 
happens  by  one  of  the  excepted  peril*.  StDn. 
Batlmenta.  It  497,  GIO,  and  NDtM;  Spencer  v,  Dir 
gett,  2  Vt.  82;  Ell  Halt  v.  Russell.  10  Johna.  1;  K8» 
V.  Consbtry.  11  Johna  107:  UcArthnr  T.  flean.^ 
Wend,  IfiS. 


the  c 


F  liability  Ik  nniall*  lln 
coulnlued  In  the  bill  of  lading.  ' 
"daniers  of  the  aeas."  or  "dui 


Tk«i 


Ion."  whicb  are  held  the  same  In  effect,  are  mIX 
icepted,  Htory,  IlallmenU,  I  S12,  el  »ef.,-  Bsil- 
ni.'s  V.  IVpper,  11  Tick,  41 :  Bell  v.  Heed.  4  Waa. 
•il:  HolilEgsworih  V,  Brodrlek,  7  A.  *  B,  fiO  :  JoMS 
'.  t'ltcher.  3  Slew,  &  P.  133 :  Gordon  v.  BurbassB. 
_i  Yerit,  71  :  Falrcbild  v,  Slaenm.  10  Wend,  S29r  I 
Ulnes,  10  Oa.    UIU,  292 :  Baiter  v.  Lalaad,  1  Abb.  Ada.  MS. 
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S  Am.  Encyc.  art.  "Lakt;"  4  Nat.  Cyc.  art. 
"Canadft;"  6  Ed.  Encyc.  art.  "Canada;"  7  Nat. 
Cyc.  art  "lAkc;"Mander's  Scientific  Treai.  art. 
"take;"    Webster's    Diet,    arta,    "lake"    and 


Thus,  the  CaBpian,  though  aonietimet  called 
a  Bea  is  strictly  a  lake,  being  &  large  eollection 

of  watET  in  on  inland  space. 

15  Ed.  Encyc.  "Physical  Qeog."p.  608;  6 
Am.  Cyc,  art.  "take;"  7  Nat,  En^c.  art. 
"Lake,"  Webster's  Diet.  art.  "Sea." 

The  word  "inland,"  as  applied  to  navigation 
or  bodies  of  water,  is  nsed  as  the  correlative  of 
ocean  or  tide- water. 

Webster's  Diet.  "Inland." 

We  refer  to  a  few  only  of  the  many  {itntances 
in  which  the  terms  "inland  seas,"  "inland 
waters,"  and  "inland  navif^ation,"  have  been 
used  by  jurists  and  other  writers  in  relation  to, 
or  so  as  necessarily  to  include,  the  great  lakes. 

"Inliind  Seas,"  Woodbury,  J.,  5  How.  495 ; 
"Interior  Lakes,"  Webster,  Arguendo,  6  How. 
378 ;  "Inland  Seas,"  Taney,  Ch.  J.,  12  How.  463 ; 
"Interior  Waters,"  Daniel,  J.,  20  How.  .114: 
"Inland  Waters,"  Catron,  J.,  20  How.  401; 
"Ininnd  Waters,"  Clifford,  J.,  21  How.  22;  "In- 
land Navigation,"  Shaw,  Ch.  J.,  11  Pick.  42; 
"Inland  Navigation,"  1  Newberry,  Pref.  8;  "In- 
land Seas,"  Arguendo,  1  Newberry,  646;  "Inland 
Sens,"  Pratt,  J.,  3  Mich.  275;  "Inland  Naviga. 
lion,"  I  Conk.  Adm.  5,  8,  17;  "Inland  Waters," 
1  Conk.  Adm.  Pref.  8;  "Inland  Seas,"  Ed.  Cyc. 
art.  "Pliys.  Geog."  608;  "Inland  Seas,"  1  Mur. 
ray's  Hist,  of  Canada,  22;  "Inland  Naviga- 
tion," Summerville's  Phys.  Geog.  26B:  "Inland 
Seas,"  3  Murray's  Eneye.  of  Geog.  360;  "In- 
land Seas,"  Webster  in  hii  Buffalo  speech, 
1833,  and  in  his  Hist  speech  in  reply  to  Hkyne; 
"Interior  Trade,"  3  Bancroft's  Hist,  of  U.  8. 
p.    111. 

Indeed,  it  may  well  be  said  that  the  great 
lakes  are  but  expansions  of  the  rivers  connect- 
ing them,  and  tljis  is  the  position  taken  by  em- 
inent geographers,  some  of  whom  give  the 
length  of  the  St.  Lawrence  as  commencing  at 
the  head  of  Lake  Superior. 

4  Nat.  Cyc.  art.  "Canada;"  5  Ed.  Encyc. 
art.    "Canada;"    9    Am.    Encyc.    art.    "Lake." 


The  t«nn,  "inland  navigation"  therefore, 
obviously  and  naturally  includes  lake  naviga. 
tint.  It  is  too  clearly  apparent  that  the  great 
lakes  were  to  he  included  within  the  exception 
from  the  fact  that  all  rivers — as  well  those 
connecting  the  great  lakes  as  others — are  ex. 
pressly  within  it,  and  there  could  be  no  reason 
why  the  navigation  upon  the  St.  Clair,  the  De- 
troit, and  the  St.  Lawrence  should  be  governed 
by  a  different  rule  from  that  of  the  ':onnecting 
lakes;  the  commerce  is  intimately,  nay,  indis- 
solubly  connected  together,  carried  on  by  the 
same  vessels  in  the  same  voyages,  subject  to 
similar  perils  and  similar  competition. 

Nor  can  it  be  said  that  these  rivers  are  but 
straits  connecting  lakes  and,  therefore,  not  em- 
braced under  tlie  title  "rivers." 

Straits  only  connect  ocean  waters. 

Maunder's  Scientific  Treas.  art.  "Straits;" 
Webster's  Diet.  art.  "Straits;"  17  Am.  Encyc 
art.  "Straits;"  Rees's  Encyc.  art.  "Straits." 

While  these  connecting  waters  are  strictly 
rivers,  answering  in  every  respect  the  descrip- 
tion of  rivers  as  given  by  lexicographers  and 
geographers:  "A  river  is  a  larcc  stream  of 
water  flowing  in  a  channel  on  lana  toward  the 
ocean,  a  lake,  or  another  river." 

Webster's  Diet.  "River;"  Maunder's  Scien- 
tific Treas.  "River;"  16  Amer.  Encyc.  "River;" 
16  Ed.  Encyc.  "Phys.  Geog."  8W;  4  Nat.  Cyc. 
"Canada ;"  The  Contlitution  v.  The  young 
America.  1  Newb.  Ad.  106.. 

Nor  will  it  do  to  say  that  navigation  upon 
Lake  Krie  is  not  inland  navigation  because  it  is 
a  gfcat  lake,  Tlie  size  cannot  alter  the  ques- 
tion wheDier  it  is  an  inland  body  of  water  or 
not.  No  such  distinction  is  anywhere  recog- 
ni7.ed,  and  if  any  such  distinction  be  attempted, 
where  is  the  dividing  line  between  a  take  that 
is  inland  and  one  that  is  not!  To  which  class 
does  Lake  Champlain,  Lake  St.  Clair,  or  the 
Lake  of  The  Woods  belong  r  Inland  in  this 
connection  means  remote  from  the  sea. 

Neither  does  the  immense  importance  of  its 
commerce  furnish  any  reason  wiiy  lake  naviga. 
tion  is  not  included  in  the  term  "inland  navi- 
gation." The  very  same  commerce  traverses 
the  St.  Clair,  the  Detroit,  and  the  St.  Lawrence, 


n  board.  ■ 


e  sea"  includes  s 


If  floods  a 


I  liable;  ' 


C.«.iD5 


irei)  by  rats  or  cncliroacli 

v.  Xstor,  e  Cow.  288; .. 

Wheeler.  I,.  B.  2  C.  P.  302;  I:«veronl  v.  Drury.  8 
Eicb.  168;  18  Kns.  I,.  &  E.  810;  Westray  t.  Mile. 
tus,  2  Int.  Rer.  Kec.  61 ;  Dale  v.  Hall.  1  Wlls.  2S1 : 
Oarrlemi™  v.  Com,  1  Blun.  692 ;  Hunter  v.  Potts,  4 
Camti.  203. 

He  must  farDlsh  1  sea  wort  by  vessel,  well 
eoHlpped  and  siillable  tor  the  purpose  for  which  It 
Is  employed,  aud  he  Is  responsible  for_dBinaj(ts_sriii. 

127;  Clsr 


16  VI.  1 


Bell   5 -. 

fonn,  5*  :  Day  v. 


perils 
:el1,  9 
Abr. 


.    Brown  V.  Clayton,  12  Ha.  .184;  Clark  v. 
'    S3  U.  S.  (12  llow.)  2X2  :  Tbe  Howard  v. 


1.  406 ;  Tbe 


.164  ;  Clsrk  v.  Barnwell 


Converse  v.  Braioard,  27  Conn 
■.  Co.  U  B.  1  C.  P.  «00  ;  Joni 
4  P.  13B  :  Whitealdes      ~' 


■mpted  bv  coi 
B07  ;  Oni!  V.  C 


Tbarkni.  12  Sui.  &  M.  SS9  :  ordi 

__-  New'  Jersey,  Oleott.  4*4  :  Hayi  v.  Kennedy.  41  tlor 

Pa    8t    Us;  ilarali  v.  Slythe.  1  tSfCord.  360;  Bui-  eiei 

t»r  T.  Flitaer,  3  Eip.  67 ;  Plalsted  v.  Boston  Bt  N'av.  etc. 


to  transport,  and  the  cask  reacbea  Its  deillDB- 
tnpty.  Is  liable  for  the  Ions,  uniem  he  shows 
itlon  under  bis  bill  of  Isdlnx.  Areod  *.  Mv. 
t.  Co.  a  Laos.  467 ;  B.  C  61  Barb.  US :  slTd, 
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while  the  magnitude  of  lake  commeree  ii 
rivaled  by  that  of  the  Mississippi  and  the  Hud- 
■on,  and  their  commerce  is  expressly  within 
the  exception. 

Nor  does  the  fact  that  the  commerce  of  the 
lakes  is  within  admiralty  jurisdiction  furnish 
any  reason  why  it  should  not  be  included  within 
the  term  "inland  navigation."  The  conunerce 
of  all  the  ^eat  rivers  of  the  continent  is 
equally  within  this  jurisdiction,  and  it  is  ex- 
presslv  within  the  exception,  and  it  is  inland 
as  well  as  river  navigation. 

The  Genesee  Chief  v.  Fitzhugh,  12  How.  443; 
Fretz  V.  Bull,  12  How.  466;  Jackson  ▼.  The 
Magnolia,  61  U.  S.  (20  How.)  296;  The  F.  W. 
Backus,  1  Newb.  1;  The  Jenny  Lind,  1  Newb. 
447. 

The  lakes  and  rivers,  and  the  commerce  and 
navigation  of  the  lakes  and  rivers  of  the  west 
are  usually  mentioned  together,  and  it  is 
hardly  conceivable  that  dif^rent  rules  should 
be  applied  to  each. 

Woodbury,  J.,  Waring  v.  Clark,  5  How.  496; 
Taney,  Ch.  J.,  Genesee  Chief  Case,  12  How. 
451;  Grier,  J.,  Magnolia  Case,  61  U.  S.  (20 
How.)  302;  aUo  opinions  of  McLean,  J.,  303, 
Daniels,  J.,  315;  and  Campbell,  J.,  333. 

The  fact  that  Lake  Erie  is  a  border  lake,  and 
that  throuffh  it  rims  the  national  boundary 
line,  furnishes  no  reason  why  its  navigation  is 
not  inland.  The  term  "inland"  can  have  no 
such  meaning  as  "interior,"  within  the  country 
within  the  national  boundary  line.  This  rule 
will  bring  within  the  exception  laken  Michigan 
and  Champlain,  and  exclude  from  it  lakes  no 
larger,  Erie  and  St.  Clair.  Rivers,  too,  form 
boundary  linen,  and  upon  any  such  construction 
are  they  within  or  without  the  exception? 

We  submit,  then,  that  the  locality  of  the 
water,  whether  within  or  without  our  terri- 
torial limits,  does  not  determine  the  character 
of  the  navigation,  whether  inland  or  not;  that 
it  cannot  be  that  Lake  Champlain  is  "inland," 
and  Sorel  river  "outland,"  Lake  Michigan  in- 
land and  Lake  St.  Clair  not,  the  Mississippi 
inland  and  Pigeon  river  not. 

It  has  been  suggested  that  these  great  lakes 
are  no  more  "inland"  than  the  close  and  nar- 
row seas,  like  the  Baltic  and  the  Mediterranean, 
and  that  the  navigation  of  those  seas  is  never 
termed  "inland  navigation." 

But  the  analogy  does  not  hold.  The  very 
term  "inland"  implies  remote  from  the  sea 
or  tide-water,  and  while  the  lakes  arc  great  like 
close  seas,  they  are  still  remote  from  tide- water 
and,  therefore,  inland:  while  the  seas  are  a 
part  of  the  great  ocean,  on  its  level  or  nearly 
so,  swept  by  its  tides,  governed  by  its  laws, 
and  like  the  ocean  itself,  not  subject  to  do- 
minion but  a  pathway  for  all  nations. 

Wliea ton's  International  Law,  150,  158;  Vat- 
tel's  Law  of  Nations,  187.  194;  Campbell,  J., 
Jackson  v.  Magnolia,  61  U.S.  (20  How.)  340. 
It  has  also  been  suggested  that  the  reason 
why  river  and  inland  navigation  was  excepted 
from  the  operation  of  the  act  of  1851  was,  that 
there  was  serious  doubt  as  to  the  jurisdiction  of 
Congress  over  such  navigation,  while  in  rela- 
tion to  the  navigation  upon  the  great  lakes,  no 
such  doubt  existed. 

But  it  is  well  settled  that  Congress  has  the 
same  jurisdiction  over  navigation  upon  rivers 
that  it  has  over  that  upon  the  lakes,  and  that 
670 


it  has  no  jurisdietioii  oyer  either,  except  as  K 
extends  between  states  or  with  foreign  nations. 

Fretz  V.  Bull,  12  How.  466 ;  Jackson  t.  Mag- 
nolia, 61  U.  S.  (20  How.)  296;  Allen  T.  New- 
henry,  62  U.  S.  (21  How.)  244;  Maguire  v. 
Card,  62  U.  S.  (21  How.)  248. 

There  are  few  authorities  bearing  directly 
upon  the  question  involved. 

See  1  Conk.  Adm.  209;  1  Pars.  Ship.  401. 

The  supreme  court  of  the  western  district  of 
New  York  at  the  February  term,  1858,  in  the 
case  of  Root  ▼.  Hart,  deciaed  that  lake  naviga- 
tion was  included  within  the  exception  by  the 
phrase  "inland  navigation." 

The  supreme  court  of  the  city  of  Buffalo 
made  the  same  decision,  after  fully  considering 
the  opinion  of  the  court  below  in  this  case. 

Bresler  v.  M.  8.  d  N,  I,  R,  Co.  December 
term,  1858.    See,  also,  01  U.  S.  (20  How.)  2G. 

An  attempt  to  apply  the  term  "inland  navi- 
gation" in  tnis  country,  as  it  exists  in  England, 
would  be  as  difficult  and  impracticable  as  to 
apply  here  the  English  definition  of  navigable 
water. 

Botcman  ▼.  Wathen,  2  McLean,  882;  Ang. 
Wat.  Courses',  99  545,  550. 

Or,  as  unreasonable  as  to  adopt  the  English 
definition  of  admiralty  jurisdiction,  limiting  it 
to  the  high  seas  outside  the  limits  of  any 
county.  This  rule  was  never  adopted  in  this 
country. 

The  Jefferson,  10  Wheat.  428;  Peyrous  v. 
Hoirard,  7  Pet.  342;  United  Statee  t.  Coomhs, 
12  Pet.  72. 

The  supreme  court  of  the  state  of  Michigan 
referred  to  several  English  decisions,  to  show 
that  when  a  specific  class  of  vessels  was  named 
in  a  statute,  followed  by  general  words  that  the 
latter  were  to  be  constru^  to  apply  only  to  ves- 
sels of  the  same  class  of  build  or  business,  and 
the  inference,  that  they  suggest  rather  than 
state,  is  that  the  words  'Vessels  of  any  descrip- 
tion whatsover,"  are  controlled  by  the  vessel 
previously  described,  and  must  be  held  to  apply 
only  to  vessels  like  barges,  canal  boats,  and 
lighters,  and  used  in  the  same  way. 

5  Mich.  384. 

We  submit  that  there  is  no  such  arbitrary 
rule  of  construction,  and  whether  the  general 
words  are  thus  to  be  controlled  and  construed 
is  a  question  of  intent,  to  be  drawn  from  the 
whole  act. 

Here  it  is  apparent  that  there  is  no  such  in- 
tent. Canal  boats,  barges,  and  lighters,  wher- 
ever and  however  used,  are  to  be  excluded  from 
the  benefits  of  the  act,  and  the  words  "any  ves- 
sel," etc.,  are  not  used  at  all  to  enlarge  the 
number  and  kind  of  vessels  thus  excluded.  The 
object  of  the  remaining  part  of  the  exception  is 
to  exclude  from  the  benefits  of  the  act,  vessels 
of  every  description,  >arge  or  small,  used  in  a 
certain  way,  vtz.:  in  .rivers  or  inland  navi|^- 
tion,  and  to  give  the  construction  contended  for 
would  extend  the  benefit  of  the  act  to  all  large 
vessels  however  used,  and  thus  defeat  the  (^ 
vious  intent  of  the  act  of  excepting  from  its 
benefit  all  vessels  used  in  rivers  and  inland 
navigation. 

In  this  respect  the  exception  of  the  act  of 
Congress  requires  a  dilTcrent  construction  from 
the  exception  in  the  stat.  53,  9  3.  There  is 
hut  one  class  of  vessels  aflTected  by  this,  other 
than  unregistered  ones. 
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But  the  English  cases,  cited,  so  far  from  fav- 
oring the  view  suggested  by  the  court,  seem  to 
ut  to  have  a  directly  contrary  effect. 

Hunter  v.  McGoum,  1  Bligh,  574;  Moreicood 
T.  PoUock,  18  Eng.  L.  &  K  343 ;  5  Mich.  384 ; 
Blanford  v.  Morrison,  15  Q.  B.  724;  Regina  v. 
Reed,  28  Eng.  L.  &  £.  133;  Reed  v.  Ingham,  26 
Eng.  L.  &  E.  164;  Tisdell  ▼.  Combe,  7  Adol.  t  £. 
788. 

We  submit  that  none  of  these  cases  in  the  re- 
motest degree  authorize  or  favor  the  construc- 
tion ;  that  the  wcH'ds  '*any  vessel  of  any  descrip- 
tion" are  to  be  limited  to  vessels  of  the  same 
kind  or  business  as  canal  boats,  barges,  and 
lighters. 

It  is  further  suggested  that  the  navigation  of 
the  lakes  is  not  to  be  deemed  inland,  because 
lake  vessels  also  navigate  the  ocean.  This  is 
equally  true  of  vessels  navigating  the  great  riv- 
ers, and  the  question  whether  such  vessels  are 
used  in  ocean  nnvigation  or  in  inland,  roast  be 
determined  precisely  as  such  questions  have  be- 
fore been  determined.  The  question  will  be: 
what  is  the  navigation  in  which  they  are  prin- 
cipally used? 

See'  The  Coal  Boat  D.  0.  Salishurj^,  Olcott's 
Adm.  74;  Buckley  v.  Brou:n,  Bright's  Dig.  U. 
S.  Laws,  305;  McCormick  v.  Ivea,  Abb.  Adm. 
418;  A'.  J,  Steam  Nav.  Co.  v.  Aferchante*  Bk.  0 
How.  392;  Wallia  v.  Cheaney,  4  Am.  Law  Reg. 
307. 

Mr,  Georffe  B.  Hibbard,  for  defendant  in 
error: 

The  steamboat,  at  the  time  of  her  being 
burned,  was  not  "used  in  inland  navigation,'* 
and,  therefore,  the  defendant  in  error,  tliough  a 
common  carrier,  waa  not  liable  for  the  loss  of 
the  goods. 

llie  act  entitled  '<Aii  Act  to  Limit  the  Liabili- 
ty of  Ship  Owners  and  for  Other  Purposes,*'  ex- 
empts the  defendant  in  error  from  that  liability. 

9  Stat,  at  L.  635. 

The  principle  of  the  act,  unqualified  by  the 
limiting  clause  in  question,  has  been  operative 
in  all  modem  civilized  nations  possessing  a  na- 
tional commerce,  whenever  the  policy  of  such 
nations  has  been  finally  adapted  to  the  exigen- 
cies of  tiiat  commerce. 

By  the  civil  law  itself,  the  owners  of  vessels 
were  liable  in  mutters  ex  delicto,  according  to 
the  amount  of  their  respective  interests  in  the 
ship.  This,  however,  was  not  the  case  in  mat- 
ters arising  ex  contraetu, 

2  Br.  Civ.  &  Ad.  L.  136,  138,  141 ;  The  Rebec- 
ca, 1  Ware,  194,  195. 

The  principle  of  this  rule  was  adopted  by 
nearly,  if  not  quite  all,  the  maritime  powers  of 
Europe,  excepting  England;  though  England 
soon  adopted  it  by  legislation,  with  the  impor- 
tant qualification,  however,  that  the  extent  of 
the  liability,  both  in  matters  arising  ex  con- 
tractu and  ex  delicto,  should  be  equal  only  to 
the  amount  of  the  interest  of  the  owner  sought 
to  be  charged  in  the  ship  itself. 

Grotius  de  jure  belli  et  pada,  Liv.  2,  chap. 
11,  5  13;  Marine  Ordinance,  Louis  XIV.  tit.  4; 
2  Pet.  Ad.  Decis.  Appendix,  16;  Cleirac,  Navi- 
gation des  rivieres,  art.  15,  p.  602;  Consulat  de 
la  Mer.  eh.  34;  The  Rebeooa,  1  Ware,  195,  190, 
197. 

The  whole  principle  which  led  to  the  legisla- 
tion in  England  (and  which  legislation  was  the 
source  of  our  own  act) ,  was  recognized  in  its  ap- 
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plication  to  ships;  and  that,  too,  be  It  observed, 
without  limitation  as  to  the  waters  upon  which 
the  ships  were  navigating. 

Abb.  Ship.  395 :  see,  also,  Boucher  v.  Lawson, 
Etep.  temp,  Hardwicke,  85 ;  Abb.  Ship.  395  -,  Rut- 
tot,,  V.  Mitchell,  1  T.  R.  18;  Forward  ^.  Pittard, 
1  T.  Pv.  27. 

Those  decisions  were  followed  ( in  the  enlight- 
ened policy  of  promoting  so  much  of  commerce 
as  was  really  national)  by  the  acts  of  26  Geo. 
111.,  ch.  86,  in  1786;  and  this  by  53  Geo.  III.  ch. 
159,  in  1813. 

The  courts  have  recognized  the  whole  objects 
of  this  legislation  to  fa^  "to  encourage  persons 
to  become  the  owners  of  ships.'' 

Gale  V.  Laurie,  5  Barn.  &  C.  156. 

The  acts  of  Qeo.  111.  are  the  sources  and  al- 
most the  exact  originals  of  the  act  of  Congress 
of  1851. 

Tim  common-law  rule,  unqualified  by  legisla- 
tion, becniiie  the  law  of  this  countrv.  The  case 
of  77ic  Lexington  was  decided  in  1848  {The  N, 
J,  S,  N.  Co.  V.  The  Merchants*  Bank,  6  How. 
344),  and  was  foUouod  by  the  act  of  1851. 

Tlie  causes  which  led  to  the  ]>n»si)g(>  of  tlie  act 
of  1S51  were,  therefore,  precisely  si  mi  hi  r  to 
thoHe  which  led  to  the  Knglish  legiMlntion.  The 
acts  of  both  c(;untries  are  CHi^ntiallv  the  same. 
The  commercial  policy  of  both  countries  and  the 
objects  to  be  subserved  by  tlie  le^iHlatioii  of  each 
in  this  particular  in  each  case  are  alike.  The 
authorities  of  either  country  beariu;if  directly 
upon  either  of  the  acts  of  kindred  legislation, 
must  aid  in  the  construction  sought  for. 

Approaching  the  immediate  quention.  the  de- 
fendant in  error  claims  directly  that  the  navi- 
gation of  i.ake  Erie  and  the  great  western  lakes 
is  not  "inland." 

The  meaning  of  the  words  "inland  naviga- 
tion,'* as  thus  employed,  does  not  include  the 
navigation  of  such  waters. 

The  question  is  not  what  is  the  geographical 
meaning  of  the  word  '^inland,*'  us^  in  distin- 
guishing seas  from  oceans,  or  the  waters  within 
the  body  of  a  continent  from  the  high  scan. 
The  question  is  as  to  the  meaning  of  the  phrase 
"inland  navigation,"  employed  in  reference  to  a 
conuiiercial  business  and  to  promoting  commer- 
cial objects.  In  this  view,  the  meaning  of  the 
same  words,  or  equivalent  phrases  in  the  same 
connection,  are  the  true  governing  authorities, 
so  far  as  mere  definition  is  concerned. 

The  exact  definition  of  the  word  "inland,"  as 
well  as  the  phrase  "inland  navigation,"  shows 
that  such  navigation  is  not  the  navigation  of 
the  great  western  lakes. 

Webster's  Diet.  "Inland;"  Worcester's  Diet. 
"Inland;"  Rces,  Encyclopedia,  "Inland  Navi- 
gation;" Kncyc.  Brit.  "Navigation  Inland." 

The  word  "inland"  thus  used  is  opposed  in 
meaning  to  the  word  "foreign."  Burrell's  Law 
Diet.  "Foreign;"  Story,  Bills,  9§  22,  23;  Conk. 
Adm.  57. 

The  consideration  of  some  decisions  may  fur- 
ther illustrate  this  view.  The  statute  of  limi- 
tations of  the  state  of  Georgia  provided  that  in 
certain  cases  it  should  not  apply  to  parties  "be- 
yond seas."  It  was  held  that  the  phrase  meant 
beyond  the  limits  of  the  state,  irrespective  of 
the  question  whether  or  not  the  party  was  in 
fact  beyond  any  sea  or  other  water. 

Murray  v.  Baker,  3  Wheat.  541;  Shelby  r. 
Quy,  11  Wheat.  361. 
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Beyond  the  jurisdiction  of  the  state  of  Geor- 
gia, the  party  was  **beyond  seas" — ^beyond  the 
control  of  the  jurisprudenoe  of  that  state,  and 
necessarily,  therefore,  not  "inland." 

Upon  the  actual  meaning,  therefore,  of  the 
word  "inland"  so  used,  it  must  be  determined 
that  the  words  "inland  navigation"  in  the  stat- 
ute signify  only  a  navigation  carried  on  within 
the  bc^y  of  the'  country ;  and  doubtless  ( (partic- 
ularly when  considered,  as  the  question  must 
be,  and  is  hereinafter,  under  the  power  of  Con- 
gress over  commerce),  when  applied  to  lake 
navigation,  a  navigation  conducted  beneath  the 
Jurisprudenoe  of  a  single  state.  It  means  a 
navigation  which,  when  carried  on  on  the  lakes, 
is  not  the  coasting  trade. 

The  navigation  "to  be  inland"  must  be  on  wa- 
ters themselves  "inland."  The  great  western 
lakes  are  not  such  inland  waters. 

This  is  a  question  of  commerce  and  of  law, 
not  of  geography.  Other  waters  exist  upon  the 
face  of  the  glc^  the  precise  parallel  of  the 
western  lakes  in  commercial  and  legal  view, 
which  certoinly  are  not  "inland;"  therefore  the 
western  lakes  are  not  "inland." 

The  case  of  The  Oenesee  Chief  v.  Fitzhugh,  12 
How.  443,  which  will  be  hereafter  adverted  to 
in  a  more  important  view,  established  the  prin- 
ciple that  the  business  of  the  western  lakes  and 
their  national  position  determined  their  com- 
mercial and  legal  character,  and  that  the  dis- 
tinctions convenient  in  England  of  the  rise  and 
fall  of  the  tide  and  of  the  saltness  of  the  water, 
had  nothing  to  do  with  thus  fixing  that  char- 
acter. Excluding,  therefore,  once  for  all,  these 
immaterial  tests,  the  great  western  lakes,  when 
viewed  in  comparison  with  other  waters,  not 
only  are  not  "inland,"  but  are  commercial  and 
legal  seas. 

Waters,  over  which  extended  the  body  of  ad- 
miralty law  which  never  was  applicable  to  an 
"inland  trade,  certainly  never  were  "inland." 

The  Twee  Oebrocders,  3  C.  Rob.  336. 

Our  waters,  their  very  parallel  in  every  phys- 
ical, commercial,  and  legal  feature,  and  over 
which  the  same  body  of  laws  as  was  decided  in 
The  Genesee  Chief  Case  from  the  very  character 
of  the  waters,  extends  to  day,  equally  are  not 
inland. 

But  aa  has  been  said,  these  waters  are  com- 
mercial and  legal  seas  and,  therefore,  their  navi- 
fTJition  cannot  be  "inland."  They  are  extra 
fauces  terra!. 

The  Harriet,  1  Story,  251,  259. 

They  are  waters  where,  to  adopt  the  language 
of  Sir  Matthew  Hale,  "a  man  may  not  discern 
from  shore  te  ehore." 

De  port  Maris  Harg.  Tracts,  ch.  4,  p.  10; 
Hawkins  PI.  C.  b.  2,  ch.  9,  §  14;  U,  8,  v.  Grush, 
5  Mas.  290,  298. 

Tliey  are  not  within  the  boundary  of  any 
county;  and  within  the  definition  of  Lord  Coke 
himself,  are  not,  therefore,  inland. 

4  Inst.  140,  ch.  22;  2  East,  P.  C.  ch.  17,  $  10; 
Com.  Dig.  Adro.  K,  7 ;  De  Lovio  v.  Boit,  2  Qall. 
398,  426,  427;  Waring  v.  Clarke,  6  How.  441, 
462. 

Th^  are  bordered  not  only  by  the  stetes  con- 
stituting the  United  States,  but  by  the  province 
of  a  foreign  nation.  Their  navigation  is  sub- 
ject te  all  the  hazards  that  attend  that  of  the 
ocean.  "Hostile  fieets,"  to  use  the  lang^iage  of 
Chief  Justice  Taney  in  The  (Jenesee  Chief,  **have 
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encountered  upon  them  and  prizes  liave  been 
made  there."  The  same  systom  of  admiralty  law 
applies  to  them  as  to  the  commerce  of  the  re- 
moter oceans.  That  commerce  is  equally  exten- 
sive with  that  of  our  foreign  commerce  itself. 

It  is  repeated,  there  is  not  a  characteristie 
(excluding  the  immaterial  ones  of  the  ehb  and 
flow  of  the  tide  and  the  saltness  of  the  water) 
excluded  by  The  Oenesee  Chief,  and  which  in 
this  view  always  would  have  been  excluded  (2 
Pet.  Ad.  Decis.  LXXl.  Spellman,  subj.  Adm. 
Juris.  226;  2  Hale,  P.  0.  16)  belonging  to  the 
"high  seas" — ^the  "main  sea"  of  Coke  and  Hale 
and  Seldon  and  Bladcstone,  which  does  not  be- 
long to  the  western  lakes.  How,  then,  can  their 
navigation  be  termed  inland?  Would  the  navi- 
gaticm  of  such  waters  be  termed  inland  within 
the  meaning  of  the  statutes  of  Geo.  II.  and  Geo. 
III.?  Would  the  navigation  of  the  waters  of 
the  "four  seas"  (Hargrave  &  Butler's  Notes  to 
Co.  Litt.  1.  2,  ch.  6,  |  157 ;  Chit.  Com.  L.  88- 
102),  including  St.  George's  Channel  or  the 
Irish  Sea,  be  deemed  "inland"  by  an  English 
court,  construing  the  language  in  question  as 
used  in  the  statutes  of  Geo.  III.? 

Some  minor  considerations  will  show  in  thifl 
connection  that  such  navigation  cannot  be  called 
inland. 

By  the  law  of  nations,  exclusive  national  ju- 
risdiction for  certain  purposes  is  established 
over  at  least  a  marine  league  from  the  coast. 

1  Kent's  Com.  27,  28.  The  whole  of  Dela- 
ware Bay  has  been  determined  to  be  within  na- 
tional jurisdiction. 

Opinion  of  Edmund  Randolph,  Atty.  Gen.  U. 
S.  1 ;  Opinion,  Atty.  Gen.  13. 

The  navigation  of  none  of  these  waters  would 
be  termed  ''inland,"  yet  it  should  be  if  the  west- 
em  lakes  are  "inland." 

The  object  of  the  law  determines  the  fact  that 
the  navigation  of  the  lakes  is  not  "inland"  with' 
in  the  meaning  of  the  act. 

In  ascertaining  the  object  of  the  law,  the 
court  cannot  in  the  language  of  Chief  Justice 
Taney,  in  any  degree  be  influenced  by  the  ooo- 
struction  placed  upon  it  by  individual  memben 
of  Congress  in  the  debates  which  took  place  on 
its  passage.  We  must  gather  the  intention  of 
Congress  from  the  language  used  in  the  law, 
comparing  it  where  ambiguity  existe,  with  the 
laws  upon  the  same  subje^,  and  looking,  if  nec- 
essary, to  the  public  history  of  the  times  in 
which  it  was  passed. 

AUlridge  v.  Williams,  3  How.  1-24;  Bank  of 
Penn,  v.  The  Commontcealth,  19  Pa.  144;  South- 
wark  Bank  v.  Commonwealth,  26  Pa.  446. 

The  value  of  the  property  annually  carried  in 
the  transactions  of  lake  commerce  exceeds  $600,* 
000,000  (exceeding  the  total  value  of  property 
exported  and  imported  in  the  United  States  is 
its  foreign  trade).  It  is  conducted  in  more 
than  sixteen  hu'idred  vessels,  with  an  aggregate 
burden  exceeding  400,000  tous. 

Report  of  Com.  of  Commerce  to  H.  of  R.  1826. 
vol.  III.,  No.  316,  pp,  9,  10,  II;  Report  of  Hon. 
1.  T.  Hatch,  Commissioner,  etc,  to  H.  of  R., 
June  18,  1860. 

The  strictly  foreign  trade  with  Canada  alone 
on  the  lakes  exceeds  $30,000,000  in  amount  an- 
nually,  making  our  strictly  foreign  oommeree 
with  Canada  a  third  in  actual  value  and  first 
in  the  amount  of  tonnage  employed,  compared 
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with  oor  commerce  with  all  the  foreign  ooim- 
tries  with  which  we  have  any  trade. 

Considering,  therefore,  the  undoubted  objects 
of  the  act,  the  immediate  cause  which  led  to  the 
fiassage  of  the  act — ^the  loss  of  The  Lexineton, 
running  in  the  coasting  trade  like  the  vessels  on 
the  western  lakes,  the  extent  of  the  waters  on 
which  the  commerce  is  conducted,  the  extent  and 
national  importance  of  that  commerce  itself,  it 
certainly  must  be  apparent  that  the  promotion 
of  such  a  commerce  must  have  been  within  the 
objects  of  the  act. 

Our  whole  system  of  statutory  law,  in  refer- 
ence to  the  coastinff  trade,  establishes  the  fact 
that  9uch  a  trade  has  never  been  regarded  as 
"inland  in  its  charncler." 

2  Kent's  Com.  696,  600;  BUiott  t.  Rosaell,  10 
Jolins.  10,  11. 

The  whole  spirit  of  express  leffislation  on 
these  subjects  shows  such  to  be  the  nict. 

Ordinance  1787,  1  Stat,  at  L.  52,  note. 

The  act  of  1703  in  respect  to  the  enrolment 
of  vessels  (1  Stat,  at  L.  307)  ;  the  act  of  1831, 
conferring  enlarged  privileges  upon  enrolled  ves- 
Hels  on  the  northwestern  frontier  (4  Stat,  at  L. 
487 ) ;  the  Steamboat  Inspection  Acts  of  1838 
(5  Stat,  at  L.  305),  and  of  1852  (10  Stat,  at  L. 
02) ;  the  act  of  1850  requiring  transfers  of  ves- 
sels to  be  recorded  (D  Stat,  at  L.  440) ;  the  act 
of  1845  giving  the  district  courts  jurisdiction  of 
admiraltv  cases  (5  Stat,  at  L.  720),  all  evident- 
ly regard  the  coasting  trade  of  the  lakes  as  the 
satne  in  character  with  that  of  the  seaboard. 

Watson  T.  Marks,  2  Am.  Law  Reg.  157,  U.  S. 
Dist.  Court,  E.  Di^^t.  Penn. ;  Champlain  d  8t.  L, 
if.  Co.  Y.  Valetttine,  19  Barb.  484. 

Admiralty  jurisdiction,  it  was  held  in  The 
(4enestt  Chiefs  extends  over  the  Western  lakes. 
Thoy  cannot,  therefore,  be  "inland." 

The  Qeneaee  Chief  v.  Fiizhugh,  12  How.  443; 
The  Chas.  Mears^  1  Newberry,  197;  Woolrych, 
Law  of  Waters  (Law  Library),  62. 

Admiralty  juri<«diction  was  never  held;  and, 
regarding  the  remedies  administered  under  it, 
never  could  have  been  held,  to  extend  over  in- 
land navigation. 

I  Curtis,  Juris.  Courts.  U.  S.  34,  48;  De  Lovio 
▼.  Boit,  2  Gall.  398,  436,  468,  and  authorities 
cited. 

This  may  especially  be  said  under  the  recent 
deoiMions,  that  admiralty  jurisdiction  does  not 
include  matters  relating  to  transactions  taking 
place  within  the  limits  of  a  single  state. 

.4 Wen  V.  Newberry,  62  U.  S.  (21  How.)  244; 
Uaqiiire  v.  Card,  02  U.  S.  (21  How.)  248. 

Congress  intended  by  tlie  phrase  "inland  navi- 
gation" simply  to  exclude  from  the  operation  of 
the  act  only  such  places  as  it  could  not,  under 
the  Constitution,  exercise  such  power  over. 

Congress  has  no  power  under  the  Constitution 
to  legislate  as  to  commerce  carried  on  within 
the  bounds  of  any  one  state. 

Gibbons  v.  Ogden,  9  Wheat  1,  195;  Steam- 
boat Co.  V.  Livingston,  3  Cow.  713,  766. 

Congress  has  the  constitutional  power  to  ex- 
ercise logislation  over  the  western  lakes. 

The  Genesee  Chief  v.  Fitzhugh,  12  How.  443; 

Had  it  been  the  intent  of  the  act  that  it 
should  not  apply  to  any  of  the  lakes,  the  words 
"rivers  and  lakes"  would  have  been  used.  As 
it  is,  it  uses  the  term  "inland  navigation,"  and 
0o  uses  it  in  the  meaning  given  it  by  the  courts 
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— ^the  navigation  of  waters  within  the  bounds  of 
a  single  state  over  which  Congress  has  no  con- 
trol. 

Steamboat  Co.  v.  Livingston,  3  CTow.  765 ;  Gib- 
bons Y,  Ogden,  9  Wheat.  194;  The  James  Morri- 
son, 1  Newberry's  Adm.  241,  246;  Setcell  T. 
Jones,  9  Pick.  412,  414. 

In  short,  a  proviso  carves  special  exceptions 
only  out  of  the  enactin^^  clause ;  and  those  who 
set  up  any  such  exception  must  establish  it  at 
being  within  the  words  as  well  as  the  reasons 
thereof. 

The  U.  S.  ▼.  Dickson,  16  Pet.  141,  165. 

II.  The  steamer  in  question  wns  not,  within 
the  meaning  of  the  act,  a  "canal  boat,  bargi\  or 
lighter,  or  vessel  of  any  description  wh»\tso- 
ever,"  and  therefore  the  act  in  quoMtion  applies 
to  her  owner,  and  exempts  the  defendant  in  er- 
ror from  liability. 

The  bodv  of  the  act  should  be  construed  lib- 
erally, and  the  excepting  clause  strictly.  The 
whole  object  of  the  act  sustains  the  position 
here  taken,  that  under  familiar  rules  of  con- 
struction, the  quoted  words  do  not  include 
stean>boats  of  the  class  of  the  Spauldinc.  Canal 
boats,  barges,  lighters,  and  other  vessels  of  the 
same  ffeneral  kind,  are  not  exposed  to  the  haz- 
ards of  the  more  important  vessels,  and  the  own- 
ers, therefore,  do  not  need  the  same  protection. 

(General  words,  such  as  the  word  "vessel"  used 
in  connection  with  particular  words,  such  as 
canal  boat,  barge,  and  lighter,  can  only  be  con- 
strued to  mean  something  of  the  same  kind  and 
of  no  larger  consequence  than  the  things  partic- 
ularly naniiHi. 

Dwar.  St.  704,  706,  707;  Broom,  Leg.  Max. 
455. 

This  rule,  about  which  there  can  be  no  doubt 

05  applied  to  very  similar  words,  is  plainly 
shown  in  various  cases. 

In  Regina  v.  Reed,  it  was  expressly  decided 
that  a  steam  tug  did  not  come  within  the  mean- 
ing of  the  language,  "Whereby,  lighter  or  other 
craft,"  for  the  reason,  as  expressed  by  Lord 
Campbell,  that  "a  steam  tug  is  not  a  vessel  ejus- 
dem  f/enei'is."  as  "wherry  and  lighter." 

Reg.  V.  Reed,  29  Eng[.  L.  A.  £.  133,  135. 

The  same  question  is  again  fully  considered 
and  further  illustrated  in  Reed  v.  Ingham,  26 
Eng.  L.  &  K.  164;  Sandiman  v.  Beach,  7  Barn. 

6  C.  Oii  (14  EIng.  C.  L.  22),  and  Ca^^ter  ▼. 
Holmes,  2  B.  &  Ad.  592  (22  Eng.  C.  L.  146). 

Similar  rules  govern  the  construction  of  con- 
tracts, and  indeed  the  principle  is  undoubted. 

2  Pars.  Cont.  15,  note  (R),  and  262  A,  note 
(H.  C),  and  the  very  many  cases  cited. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court  of 
the  state  of  Michigan. 

The  suit  was  brought  by  the  plaintiffs  in  the 
court  below  against  the  defendants,  a  company 
incorporated  under  the  laws  of  New  York,  and 
owners  of  the  steam  propeller  M.  B.  Spaulding. 

The  goods  in  question  were  put  on  board  of 
the  propeller  at  Buffalo,  on  the  30th  October, 
1856,  for  transportation  to  Detroit,  and  on  the 
next  day  they  took  fire,  and  vessel  and  goods 
were  entirely  consumed,  without  any  default 
or  negligence  of  the  master  or  crew,  or  any 
knowledge  of  the  defendants,  their  officers  or 
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agents.  The  propeller  wa«  of  more  than  twenty 
tonR  burden,  and  was  enrolled  and  licensed  for 
the  coasting  trade,  and  engaged  in  navigation 
35*]  and  commerce,  as  a  •common  carrier,  be- 
tween porta  and  places  in  different  states  upon 
the  lakes,  and  navigable  waters  connecting  the 


same. 

The  defendants  relied,  in  their  defense,  upon 
the  act  of  Congress,  passed  March  3d,  1851  (9 
Stat,  at  L.  635),  entitled  "An  Act  to  Limit  the 
Liability  of  Ship  Owners,  and  for  Other  Pur- 
poses." 

The  Ist  section  provides  that  no  owner  of  any 
ship  or  vessel  shall  be  liable  to  answer  for  niiy 
loss  or  damage  which  may  happen  to  any  go«)ds 
or  merchandise  which  shall  be  shipped  on  bo*»rd 
any  such  ship  or  vessel,  by  reason  of  any  fire 
happening  on  board  the  same,  unless  such  fire 
is  caused  by  design  or  neglect  of  such  owner, 
with  a  proviso  that  the  parties  may  make  such 
contract  between  themselves  on  the  subject  as 
they  please. 

The  2d  section  provides  a^inst  any  liability 
of  the  owner  of  tne  vessel,  m  case  of  precious 
metals,  etc.,  unless  notice  and  entry  on  the  bill 
of  lading. 

The  3d  section  provides  against  liability  of 
the  owner,  in  cases  of  embezzlement  or  loss,  etc., 
by  the  master,  officers,  etc,  of  any  property 
i^hipped  on  board,  or  for  any  loss  by  collision, 
etc.,  without  the  privity  or  knowledge  of  the 
owner,  exceeding  the  value  of  his  interest  in  the 
ship  and  freight. 

The  4th  section  provides  for  an  apportion- 
ment of  the  proceeds.,  in  case  of  the  sale  of  the 
vessel,  among  the  several  freighters  or  owners 
of  the  goods,  if  these  and  the  freight  should  not 
be  sufficient  to  pay  each  loss. 

The  0th  section  saves  the  remedy  against  the 
master  and  hands,  in  case  of  embezzlement  or 
loss,  or  for  any  negligence  or  malversation  by 
these  persons. 

The  7th  section,  after  providing  a  penalty  for 
shipping  oil  of  vitriol,  and  such  dangerous  mate- 
rials, without  notice  to  the  master,  is  as  fol- 
lows: "I'his  act  shall  not  apply  to  the  owner 
or  owners  of  any  canal  boat,  barge,  or  lighter, 
or  to  any  vessel  of  any  description  whatsoever, 
used  in  rivers  or  inland  navigation." 

It  is  insisted,  on  the  part  of  the  plaintiffs, 
that  the  navigation  of  Lake  Erie,  and  also  of 
all  the  other  lakes  in  connection  therewith,  is 
within  the  exception  to  this  act,  as  falling  with- 
in the  words  "inland  navigation."  The  question 
36*]  thus  raised  is  *not  without  difficulty,  as 
we  have  no  clear  or  certain  guide  to  lead  us  to 
the  true  meaning,  attached  to  these  words,  ly 
Congress.  Looking  at  them  in  a  very  general 
sense,  and  without  much  regard  to  the  reasons 
or  policy  of  the  law,  it  may,  with  some  plausi- 
bility be  urged,  as  has  been,  on  behalf  of  the 
plaintiffs,  that  the  phrase  "inland  navigation" 
was  used  as  contradistinguished  from  navi^pa- 
tion  upon  the  ocean;  and  that  all  vessels  navi- 
gating waters  within  headlands,  and  after  they 
have  passed  out  of  the  ocean,  come  within  the 
designation.  But  a  construction  thus  broad  can 
hardly  be  maintained,  for  it  would  be  unreason- 
able to  suppose  that  Congress  intended  to  apply 
one  rule  of  responsibility  to  the  owner  in  re- 
spect to  the  same  vessel  upon  the  ocean,  and  an- 
other upon  the  bays  or  rivers,  in  the  course 
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of  the  same  voyage.  Besides  the  absence  of  any 
good  reason  for  such  a  distinction  as  to  the  rula 
of  responsibility,  it  would  have  seriously  em- 
barrassed all  parties  engaged  in  commerce  of 
this  description  in  resp^  to  their  securities 
against  accidents,  and  losses  by  means  of  insur- 
ance, bills  of  lading,  charter  parties,  etc. 

The  connection  in  which  this  term  "inland 
navigation"  is  used  in  the  act,  we  think,  may 
throw  some  light  upon  the  intent  of  the  law- 
makers. 

It  is  declared  that  the  act  shall  not  apply  to 
the  owner  of  any  canal  boat,  barge,  or  lighter, 
or  to  any  vessel  of  any  description  used  in  riv- 
ers or  inland  navigation.  It  will  be  seen  that 
ccrtiiin  craft  is  excepted  from  the  act  eo  noMttw, 
and  then  a  class  oi  vessels  without  any  desig- 
nation, other  than  by  a  reference  to  the  waters 
or  locality  in  which  used.  But  the  character  of 
the  craft  enumerated  may  well  serve  to  indicate 
to  some  extent,  and  with  some  reason,  the  class 
of  vessels  in  the  mind  of  the  law  makers,  which 
are  designated  by  the  place  where  employ^!. 
This  class  may  well  be  regarded  efuadem  gener- 
is y  and  thus  aid  us  in  interpreting  the  true 
meaning  of  the  words  of  the  act,  namely :  vessels 
"used  in  rivers  or  inland  navigation." 

Manv  of  the  provisions  of  this  act  were  taken 
from  tne  53  Geo.  111.  ch.  159,  as  also  the  excep- 
tion to  the  enacting  clause.  The  exception  m 
the  English  act  is  as  follows:  That  nothing 
*in  this  act  shall  extend  to  the  owner  of  t*37 
any  "lighter,  barge,  boat,  or  vessel  of  any  de 
scription  whatsoever,  used  solely  in  rivers  or  in- 
land navigation." 

The  language  of  this  exception  is  more  spe- 
cific than  that  used  in  ours;  but  the  meaning 
Intended  to  be  conveyed,  we  think  substantially 
the  same.  The  words  in  ours  are,  "any  vessel 
of  any  description  whatsoever,  used  in  riven 
or  inland  navigation."  This  word  **iised" 
means,  in  the  connection  found,  "employed," 
aind  doubtless,  in  the  mind  of  Congress,  was  in- 
tended to  refer  to  vessels  solely  employed  in  riv- 
ers or  inland  navigation.  It  was  this  species  of 
navigation — that  is,  on  rivers  and  inlnnd— 
which  was  intended  to  be  withdrawn  from  the 
limitation  of  the  liability  of  the  owner;  and 
the  addition  of  the  term  "inland  navigation/' 
as  an  alternative  to  rivers,  was,  doubtless,  de- 
signed, speaking  in  a  general  sense,  to  embr.iec 
all  internal  waters,  either  connected  with  rir- 
ers,  but  which  did  not,  in  a  geographical  or  pop* 
ular  sense,  fall  under  that  name,  or  which  might 
not  be  connected  with  rivers,  but  fell  within  the 
reason  or  policy  of  the  exception,  such  as  bays, 
inlets,  straits,  etc.  Vessels,  whatever  may  he 
their  class  or  description,  solely  employed  upon 
these  waters,  are  usually  employed  in  the  trade 
and  traffic  of  the  localities,  carried  on  chieily  hy 
persons  residing  upon  their  borders,  and  eoD- 
nected  with  the  local  biisiness,  and  without  the 
formalities  and  precautions  observed  in  retpihr 
commercial  pursuits,  with  a  view  to  guani 
against  accidents  and  losses,  such  as  insumnoe, 
bills  of  lading,  etc.  It  was  fit  and  proper, 
therefore,  in  this  description  of  trade  and  traffic, 
that  the  common  law  liabilities  of  the  carrier 
should  remain  unaltered. 

But  the  business  upon  the  great  lakes  lying 
upon  our  northern  frontiers,  carried  on  be- 
tween the  states,  and  with  the  foreign  natioo 

65U.& 


1860. 


MooBB  ▼.  Amebioar  Tbanspobtation  Co. 


1-41 


with  which  they  are  connected  (a]S9  this  is  the 
only  husiness  which  Congress  can  regulate,  or 
with  which  we  are  dealing),  is  of  a  very  dif- 
ferent character.  They  form  a  boundary  be- 
tween this  foreign  country  and  the  United 
States  for  a  distance  of  some  twelve  hundred 
miles,  and  are  of  an  averajge  width  of  at  least 
one  hundred  miles ;  and  this,  without  including 
Lake  Michigan,  of  itself  three  hundred  and  fifty 
38*]  *miles  in  length  and  ninety  in  breadth, 
which  lies  wholly  within  the  united  States. 
The  aggregate  length  of  these  lakes  is  over  fif- 
teen hundred  miles,  and  the  area  covered  by 
their  waters  is  said  to  be  some  ninety  thousand 
square  miles.  The  commerce  upon  them  cor- 
responds with  their  magnitude. 

According  to  the  best  official  statistics,  the 
value  of  the  property  annually,  the  subject  of 
this  commerce,  exceeds  $600,000,000,  employing 
more  than  sixteen  hundred  vessels,  with  an 
aggregate  tonnage  exceeding  four  hundred 
thousand  tons.  These  vessels  are  duly  licensed 
for  the  foreign  trade,  as  well  as  for  that  carried 
on  coastwise.  This  commerce,  from  its  magni- 
tude, and  the  well  known  perils  incident  to  the 
lake  na vibration,  deserves  to  be  placed  on  the 
footing  of  commerce  on  the  ocean;  and  we 
think,  in  view  of  it.  Congress  could  not  have 
classed  it  with  the  business  upon  rivers,  or  in- 
land navigation,  in  the  sense  m  which  we  un- 
derstand these  terms. 

These  lakes  are  usually  designated  by  public 
men  and  jurists,  when  speaking  of  them,  as 
great  inland  waters,  inland  seas,  or  great 
lakes;  and  if  Congress  intended  to  have  ex- 
cluded them  from  the  limitation  of  the  liabili- 
ties of  owners,  it  would  have  been  most  natural 
and  reasonable,  and,  indeed,  almost.a  matter  of 
course,  to  have  referred  to  them  by  a  more 
specific  designation. 

The  decision  in  the  ease  of  The  Lexington^ 
which  was  burned  upon  Long  Island  Sound. 
led  to  this  act  of  1851.  That  case  was  decided 
in  1848,  subjecting  the  carrier  in  case  of  a  loss 
by  fire.    6  How.  344. 

The  sound  is  but  one  hundred  and  ten  miles 
in  length,  and  from  two  to  twenty  in  breadth. 

The  waters  of  these  lakes,  in  the  aggregate, 
exeevd  those  of  the  Baltic,  the  Caspian,  or  the 
Black  Sea,  and  approach  in  magnitude  those  of 
the  Mediterranean.     They  exc^  those  of  the 
Red  Sea,  the  North  Sea,  or  German  Ocean,  the 
Sea  of  Marmora,  and  of  AzoflT.     And,  like  the 
lakes,  all  of  these  seas,  with  the  exception  of 
the  North  Sea,  are  tideless.    The  marine  dis- 
asters upon  these  lakes,  in  consequence  of  the 
few  natural  harbors  for  the  shelter  of  vessels, 
and  the  consequent  losses  of  life  and  property, 
39*]   are  immense.     According  to  the  *  report 
of  a  committee  in  the  House  of  Representatives 
in  1856,  the  destruction  of  property  upon  Lake 
Michigan  in  the  year  1855  exceeded  $1,000,000. 
The  appalling  destruction  of  life  in  the  loss  of 
the  £rie  upon  Lake  Erie,  and  of  the  Superior 
and  Lady  Elgin  upon  Michigan,  are  still  fresh 
in  the  recollections  of  the  country.    The  policy 
and  justice  of  the  limitation  of  the  liability  of 
the  owners,  under  this  act  of  1851,  are  as  ap- 
plicable to  this  navigation  as  to  that  of  the 
ocean.     The  act  was  designed  to  promote  the 
bnildinff   of   ships,   and   to   encourage   persons 
mngaged  in  the  t>U8ine88  of  navigation,  and  to 
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place  that  of  this  coimtry  upon  a  footing  with 
England  and  on  the  continent  of  Europe.  The 
act  not  only  exempts  the  owner  from  tne  easu- 
altv  of  fire,  but  limits  his  liability  in  cases  of 
embezzlement  or  loss  of  goods  on  board  by  the 
master,  officers,  etc.,  and  also  for  loss  or  dam- 
age from  collisions,  and,  indeed,  for  any  loss  or 
damage  occurring  without  the  privity  of  the 
owner,  to  an  amount  not  exceeding  the  value 
of  the  vessel  and  freight. 

It  has  been  suggested  that  our  construction 
of  the  act  may  embrace  within  the  limitation 
of  the  liability  of  the  owners  western  lakes 
lying  within  a  state,  such  as  the  Cayugn, 
Seneca,  and  the  like.  But  the  answer  is,  that 
commerce  upon  these  lakes,  and  nil  others 
similarily  situated,  is  not  within  the  regulation 
of  Congress.  Tlie  act  can  apply  to  vessels  only 
which  are  engaged  in  foreign  eoninierco,  and 
commerce  between  the  states.  The  purely  in- 
ternal commerce  and  navigation  of  a  state  is 
exclusively  under  state  regulation. 

We  think  the  court  below  teas  right,  and  that 
the  judgment  should  he  affirmed. 

Mr.  Justice  Catron,  dissenting: 

By  the  common  law  of  England  ship  owners 
were  common  carriers,  and  insurers  against 
loss,  of  the  goods  shipped,  without  limitation 
as  to  the  waters  upon  which  the  ships  were 
navigated.  Abbott  on  Shipping,  305.  In  the 
United  States  the  same  law  governed.  2  Kent's 
Com.  599;  New  Jersey  Steam  Navigation  Co, 
V.  Merchants*  Bank,  6  How.  234.  In  parts  of 
continental  Europe  the  law  was  different.  The 
preamble  of  the  British  «act  of  7  Geo.  III.  [«40 
declares  "that  it  was  of  the  ^eatest  conse- 
quence and  importance  to  the  kingdom  to  pro- 
mote and  increase  the  number  of  ships  and  ves- 
sels, and  to  prevent  any  discouragement  to 
merchants,  and  others,  from  being  interentetl 
and  concerned  therein."  The  object  of  the  Brit- 
ish legislation  was  "to  encourage  persons  to 
become  owners  of  ships."  By  the  act  of  Goo.  II. 
and  others,  the  Parliament  exempted  ship 
owners  from  liability  in  several  cases  of  loss, 
and  among  them,  loss  by  fire.  That  these  laws 
applied  to  commerce  on  the  ocean,  is  not  con- 
troverted. Nor  are  they  in  force  on  the  great 
lakes,  partly  belonging  to  Great  Britain,  on 
this  continent. 

Our  act  of  Congress  of  March  3,  1851  (9 
Stat,  at  L.  635),  was  passed  to  put  our  com- 
mercial marine  on  an  equal  footing  with  that 
of  Great  Britain,  so  that  the  increase  of  the 
number  of  ships,  and  the  navigation  of  them, 
might  be  equally  encouraged.  That  competi- 
tion with  British  shipping  was  the  object  of 
Congress,  is  manifest  to  my  mind  from  the 
fact  that  the  provisions  of  our  statute  corre- 
spond to  British  statutes.  As  there  was  no 
competition  on  our  lakes,  great  or  small,  there 
was  no  reason  for  exempting  owners  of  vessels 
from  liability;  and  especially,  for  the  reason 
that  a  vessel  navigating  a  lake  from  one  port 
to  another,  in  the  same  state,  is  not  within  the 
act;  as  Congress  could  only  legislate  by  force 
of  the  commercial  power,  and  regulate  com- 
merce among  the  states.  The  act  of  1851  does 
not  in  terms,  nor  by  any  fair  intendment,  as  I 
think,  attempt  to  regulate  such  internal  com- 
merce. Fearing,  however,  that  it  might  be 
held  to  apply  to  actual  navigation,  an  excep- 
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tion  wa«  appended  to  the  act,  declaring  that  it  wnployed  In  the  transportation  of  jpoods  between 
should  not  apply  to  owners  of  canal  boats  nor  ^'rsuliSKau  w?re  accoatomed  to  .top  at  City 
to  lighters  or  barges.  This  description  of  ves-  Point,  for  the  purpose  of  landlnE  goods  to  be  sent 
sels  were  brought  into,  or  used,  in  harbors  and  to  Petersburr.  ^  _ 
»  A4-\!^^  ix*;««  .^.na  /»f  fiio  «ao  m'jtrhi  Defendant  was  a  railroad  company,  and  waa  en- 
bays;  and  these  being  arms  of  the  sea,  might  ^^^^  j^  ^j^^  transportation  of  goodS  over  lu  rail- 
be  held  as  coming  within  the  provisions  of  the  road  from  City  rolnt  to  Petersburg, 
act  of  Congress,  the  commerce  they  were  en-  A  contract  exlstlna  between  the  parties,  whereby 
J  :«  if«;««  »^n^^4-A^  wUii  flCof  nn  flir*  ROods  and  merchandise  destined  for  transportation 
gaged  in  being  connected  with  that  on  the  "^  Petersburg  were  to  be  received  by  the  olalntiff  in 
The    commerce    on    the    Chesapeake,  Baltimore,  carried  In  Its  steamers  to  City  Point, 


ocean. 


throuifh   the   tide-water   canal,  into  the   Dela-  and  there  delivered  to  the  defendant,  to  be  by  It 

ware,  by  vessels  propelled  by  steam,  and  the  t'ufatlSS!^*^  '*''*'  "'  ""'"^^  '^  "**  ^^^  °'  ^"^ 
commerce  carried  on  through  the  Hudson,  into  one  of  the  steamboats  of  the  plalntlflT  left  Baltl- 
New  York  harbor,  by  canal  boats  and  barges,  more  everv  Saturday  afternoon,  arrljed  at  City 
Ai«i  .iinw.  fko  «ranann  wbv  thp  PYOPntion  was  P<^*"*  <*°  Sunday,  and  there  such  of  her  cargo  as 
41  J  shows  the  reason  why  tne  exception  was  ^^  destined  for  Petersburg,  was  landed  and  de- 
made,  as  respects  this  class  of  vessels.  posited  In  the  warehouse  of  the  defendant  and  re- 
And  then  comes  the  exception  of  vessels  that  malned  In  the  warehouse  nntll  the  following  day. 
had  no^connection  ,vith  commerce  on  the  ocean,  ^ Afte^:  ^„^«  ^Je'dirthf'wSSS.SSSS  ."Sd'^^ITtlf. 
which  declares,  that  the  act  shall  not  apply  to  ^ods  were  destroyed  by  Are.  suit  was  brought 
any  vessel,  of  any  description  whatsoever,  used  against  the  plalntlflT  by  the  shipper  of  the  goods. 

:-.-:.«*—   V*.  ,^»Ja  ;..  ;«iio«i#i  navimifirm      \JUhv  ^^^  payment  was  recovered  against  It. 

in  rivers,  or  used  m  inland  navigation.     Why  ^jf  ,^^^,j.  ^^  ^^  ^^^^  ^^  ^^,j,^^  ^^  ^  Sabbath 

should  navigation  on  the  Mississippi  ana  the  day,  except  In  household  or  other  work  of  necessity 

St.  Lawrence  be  governed  by  one  law,  and  the  or  charity.  Is  prohibited  In  the  sUte  of  Virginia  by 

great  lakes.  Green  Bay,  Lake  Champlain,  Great  ^»^|>,i?i?i5*SJldi  t^^S^^it  with  the  rtilppers  hi 

Salt  Lake,   Utah  Lake,  and   many   others,  by  its  own  name,  collected  the  entire  freight  monev. 

another  rule  of  liability?  Congress  has  made  no  and  paid  over  to  the, defendant  such  portion  of  it 

0../.K   <iiaf in»f inn .    kiif    nn    fbp   nnntmrv    pvprv  *»  belonged  to  it  under  the  arrangement. 

such   distinction;    but   on   the   contrary,  every  to  Uke  care  of  the  goods  on  the  "Sabbath  day." 

section  and  clause  of  the  act  of  1851  refer  to  and  safely  and  securely  keep  them,  after  the  goods 

losses  happening  on,  or  to  vessels  navigating,  were  received,  was  a  work  of  necessity  and,  there- 

the  ocean.    The  3d  section  is  especially  signifi-  '**^^i,eT" 8°S*o  authoJuy  In  any  court  to  declare  the 

cant  of  this  conclusion.  goods  forfeited,   even  admitting  that  the  acts  of 

What    the    expression    ''inland    navigation,''  landing  and  depositing  the  goods,  and  of  openlni; 

niPftfiH    miiftt   hP   MCPrtRinpd   from  the  lyeoin-a-  •"<'  closing  the  warehouse  on  Sunday  were  within 

means,  must  oe  ascertamea  irom  zne  geogra  ^^^  prohibition  of  the  statute. 

phy   of   our   own    country,   and  the   commerce  Subsequent  custody  of  the  goods  was  certainly 

carried  on  by  vessels  on  its  waters.    Lake  Erie  not  within  that  prohibition :  and  If  not,  then  th«» 

i«   inland     and   a    vovairp    from    Buffalo   to   Dp-  ^*^*  *«npo»ed  the  obligation  upon  the  defendant  to 

IS  iniana,  ana  a  voyage  ironi  ijunaio  to  ue  ^       ^^^    ^^^^  ^^^^^  ^^^^  securely  until  the  follow 

troit  IS,  m  my  judgment,  "inland  navigation.      •  ^        -    ^ •-   — ^   -•-— 

I  am,  therefore,  of  the  opinion  that  the  judg 


ment  should  be  reversed. 


Ing  mormng,  and  afterwards  to  transport  them 
over  the  railroad  to  the  place  of  destination,  and 
deUver  them  to  the  consignees. 

As  the  subsequent  custody  of  the  goods  was  not 
unlawful,  the  obligation  of  the  defendant,  under 
the  circumstances  of  this  case,  was  not  varied  by 
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THE  APPOMATOX  RAILROAD   COMPANY.    FN  ERROR  to  the  Circuit  Court  of  the  United 

X  states  for  the  Elastern  District  of  Virginia. 
(See  S.  C.  24  How.  247-257.)  This  action  was  commenced  by  the  present 

I  i^hiiu.,  ,f  ^*.«  «/  .^,^r.i  ^^.-^o  t^*.^2^^  ^^     plaintiff  in  error,  in  the  court  below.    The  trial 
Lxaotliiy  of  one  of  several  carriers  formtna  con-    '^      ii.  j  •  j*  i.       j   •    i  j.  m      *l    j 

ti^,.^,.m  i.«-     iLh;ii4..  /^^  i^oo  h,.  #f-^o     jo««     resulted  m  a  verdict  and  judgment  for  the  de- 

ll^^n ^^ri^f  «ri^i^  ^nrT^tnl    '«"*^«"^.  ^^^  the  plain titfbrought  the  case  to 

^rri^  '^^'^''^'^'  """^  '^'''^^•^    this  court  by  writ  of  error. 

The  case  further  appears  in  th«  opinion  of 
PlalntlflT  was  the  owner  of  a  line  of  steamers,    the  court. 


NoTK. — Sunday  labor — see  note  to  14  L.  B.  A 
192. 

Sunday  as  dies  non  furidicus — see  note  to  12  C. 
C.  A.  462. 

Sunday,  when  beffins  and  ends;  contracts  made 
on;  not  a  court  day;  injuries  incurred  in  traveling 
on;  work  done  on;  sales  on. 

if  property  is  exposed  to  imminent  danger  It  Is 
not  a  violation  of  tne  statute  pruhlbitlng  Tabor  on 
the  Sabbath,  to  preserve  It.  Parmalee  v.  Wllks, 
22  Barb.,  540 ;  1  Hill,  76. 

In  some  states  Sunday  begins  at  sunset  on  Satur- 
day and  ends  at  sunset  next  day ;  but  generally,  It 
commences  at  midnight  between  Saturday  and  Sun- 
day and  ^ds  In  24  hours  thereafter.  Kllgour  v. 
Miles,  6  Gill  A  J.,  2U8 ;  Bacon's  Abr..  Heresy.  D ;  1 
Balk.  78:  1  Sellon,  Pr^  12:  Pulling  v.  People,  8 
Barb.,  S84 ;  Finn  v.  Donahue,  85  Conn.,  216 ; 
Huldekoper  v.   Cotton,  8   Watts,   66; 

By  statute  in  some  states  contracts  made  on  Sun- 
day are  void :  generally,  however,  they  are  binding 
If  valid  in  other  respects.  They  are  valid  at  com- 
mon law.  Kepner  v.  Keefer,  6  Watts,  231 :  Leigh. 
H.  P.,  14 :  5  B.  ft  O.  406 ;  4  Bing.,  84 ;  1  Crompt  ft 
68ft 


Jer.,  130 ;  Chitty,  Bills.  59 ;  Wright,  764 ;  10  Masi 
312;  Delamater  v.  Miller.  1  Cow..  76,  n. ;  Cowp.. 
640 ;  1  W.  Bi.  409  :  1  Str.  702 ;  Drury  v.  Defontalse, 
1  Taunt.  135:  Fax  v.  Mensch.  3  Watts  ft  8.  444; 
Bloom  V.  Rlchardft,  2  Ohio  St.  387 ;  Iloracek  t. 
Keebler,  5  Neb.  355 ;  Adamn  v.  Gay.  19  Vt.  365. 

History  of  doctrine  that  Sunday  Is  dies  nonjurti- 
icus.  Story  v.  Elliott.  8  Cow.  27 ;  see,  also.  Nabori 
V.  State,  6  Ala.  200  ;  Swanu  v.  Browne.  3  Barr.  1595. 
This  Is  so  at  common  law  for  award  or  return  of 
process.  Van  Vechten  v.  I'addock,  12  Johna  178: 
Gould  V.  Spencer.  5  Paige,  541.  The  court  may. 
however,  permit  an  amendment  (Boyd  v.  Vander- 
kemp,  1  Barb.  Cb.  273,  289)  ;  or  defendant  may. 
by  his  acts,  waive  the  defect.  Wright  v.  Jeffrey.  5 
Cow.  15.  A  demand  on  Stmdav  Is  nugatory.  Dela- 
mater V.  Miller,  1  Cow.  75.  C^smpromlse  of  a  suit 
on  Sunday  Is  good.  Shank  v.  Shoemaker,  18  N.  Y. 
489 ;  Morris  v.  Ci-ane,  4  Ch.  Sent.  6.  An  Injanctloa 
may  be  Issued  on  Sunday  when  necessary  to  prevent 
an  Irreparable  Injury,  liangabler  v.  Falrbury.  eta 
R.  Co.  64  111.  243 :  16  Am.  R.  550. 

Labor  on  Sundav  cannot  be  recoTsred  for,  whtrt 
such  labor  Is  against  the  statuta  (Watts  v.  Tts 

^        esu.  & 
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Me$9n.  Wmiftat  P.  Jojam  and  WiUlAm 
SaUeXt  for  the  plaintiff  in  error: 

The  court  below  erred  in  regard  to  the  foun- 
dation of  the  present  action.  It  is  not  founded 
on  Uie  contract  for  the  delivery  and  reception 
id  the  goods  on  Sunday.  That  contract  was 
fully  executed  on  both  sides.  The  action  is 
founded  on  a  breach  of  duty  alleged  to  have 
arisen  on  the  delivery  of  the  goods  to  the  de- 
fendant— ^the  duty  to  take  care  of  them.  This 
was  a  duty  whidi  was  lawful  to  perform  on 
Sunday.  It  was  not  imposed  or  regulated  by 
the  contract,  but  was  the  legal  consequence  of 
the  possession  of  the  goods. 

Granting  that  an  action  could  not  have  been 
maintained  on  the  contract  if  either  party  had 
refused  to  perform,  yet  it  is  only  in  that  sense 
that  sudi  a  contract  is  void. 

Smith  V.  Bean,  16  N.  H.  677;  Williams  v. 
Paul,  6  Bing.  663;  Adams  t.  Qay,  19  Vt.  368; 
Sumner  v.  Janes,  24  Vt.  317 ;  Olough  t.  Davis, 
9  N.  H.  500. 

When  such  a  contract  is  executed,  legal  rights 
and  obligations  arise  out  of  it  as  in  other  cases. 

P.  W.  d  B,  R,  Co.  ▼.  P.  d  H.  Totoloat  Co. 
(^  U.  S.  (23  How.)  209;  Scarfs  v.  Morgan,  4 
Mees.  &  W.  270. 

When,  therefore,  the  defendant  received  the 
goods  into  its  possession,  it  became  liable  to 
take  care  of  and  account  for  them,  and  could 
not  excuse  itself  by  settinff  up  the  illegality 
of  the  contract  under  whidi  it  received  them 
and  which  it  had  carried  into  execution. 

Sharp  V.  Taylor,  2  Phil.  Ch.  801;  MoBlair  v. 
Gibbes,  68  U.  S.  (17  How.)  232;  Woodman  v. 
Hubbard,  6  Fost  N.  H.  67.  See,  also,  Biohard- 
son  V.  Goddard,  64  U.  S.  (23  How.)  28. 

Mr.  C.  Robii&soiiy  for  defendant  in  error: 

The  contract  between  plaintiff  and  defendant, 
made  in  contemplation  of  illegal  employment 
in  labor  or  other  business  on  a  Sabbath  day, 
fuminhes  no  legal  foundation  for  the  plaintiflrs 
action. 

The  defense  is  complete  when,  as  in  the  pres- 
ent case,  it  appears  tnat  there  was,  on  the  part 
of  the  plaintiff,  an  unlawful  act  which  has 
caused  or  concurred  in  causing,  the  damage 
complained  of. 

Bosworth  V.  Inhab.  of  Su)ansey,  10  Met.  366; 
Robeson  v.  French,  12  Met.  24. 

If  the  plaintiff  insists  that  its  demand  is  col- 
lateral to  tlie  contract,  it  is  decisive  against  it 
that  its  claim  is  so  mixed  with  the  illegal  trans- 
action in  which  it  and  the  defendant  were 
jointly  engaged,  that  it  cannot  be  established 


without  going  into  the  proof  of  that  transac- 
tion. 

E»  parte  Bell,  1  Maule  &  8.  761 ;  Simpson  v. 
Bloss,  6  Taimt.  246;  Fivae  t.  Nioholls,  2  Man. 
Or.  4  S.  612;  Oregg  v.  Wgman^  4  Cush.  322. 

Mr.  Justice  OUCovd  delivored  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  circuit  court  of 
the  United  States  for  the  eastern  district  of 
Virginia.  All  of  the  questions  presented  for 
decision  in  this  case  arise  upon  the  instructions 
given  by  the  court  to  the  jury,  but  a  brief  refer- 
ence to  the  pleadings  and  evidence  will  be  neces- 
sary, in  order  that  the  precise  nature  of  those 
questions  may  be  clearly  and  fully  understood. 

It  was  an  action  on  the  case,  and  the  decla- 
ration contained  three  counts,  which  are  set 
forth  at  large  in  the  transcript.  Among  other 
things,  the  plaintiffs  alleged,  in  the  first  count, 
that  the  defendants  were  oommon  carriers  for 
hire ;  that  th^,  the  plaintiffs,  at  the  special  in- 
stance and  request  of  the  defendants,  on  the 
26th  day  of  June,  1863,  at  City  Point,  in  the 
state  of  Virginia,  caused  certain  goods  and 
merchandise  to  be  delivered  to  the  <fefendants, 
as  such  carriers,  to  be  by  them  transported 
from  the  place  of  delivery  to  Petersburg,  in  the 
same  state ;  and  that  the  defendants,  in  consid- 
eration thereof,  and  of  certain  hire  and  reward 
to  be  paid  them  therefor,  undertook  and  prom- 
ised safely  and  securely  to  carry  and  convey  the 
goods  and  merchandise  to  the  place  of  destina- 
tion, and  there  to  deliver  the  same;  and  the 
complaint  is,  that  the  defendants,  not  regarding 
their  promise  and  undertaking  in  that  behalf, 
so  conducted  themselves,  as  such  carriers,  that 
the  goods  and  merchandise,  through  their  neg- 
ligence and  carelessness,  were  wholly  lost  to 
the  plaintiffs.  To  the  whole  declaration  the 
defendants  pleaded  that  they  never  undertook 
*and  promised,  as  the  plaintiffs  had  [*250 
thereof  alleged  against  tnem,  and  upon  that 
issue  the  parties  went  to  trial. 

From  the  evidence  in  the  case,  it  substan- 
tially appears  that  the  plaintiffs  were  the  own- 
ers of  a  weekly  line  of  steamers,  employed  in 
the  regular  and  stated  transportation  of  goods 
and  merchandise  between  the  citv  of  Baltimore, 
in  the  state  of  Maryland,  and  the  city  of  Rich- 
mond, in  the  state  of  Virginia.  Their  steam- 
boats, on  the  trip  each  way,  were  accustomed 
to  stop  at  the  intermediate  place  called  City 
Point,  on  James  river,  for  the  purpose  of  land- 


Ness.  1  Hill,  76 ;  Palmer  v.  Mayor,  etc.  of  N.  Y.  2 
Sand.  818) ;  bat  labor  oo  Sunday  Is  not  ipso  facto 
Illegal.  San  As8*n  v.  Trlbone  Ass'n,  44  N.  T.  Supp. 
<12  J.  4  8.)  136. 

Any  business  bnt  Judicial  proceedings  may  at 
common  law  be  done  on  Sunday.  Boynton  v.  Page, 
13  Wend.  425 ;  1  Taunt.  131 :  Miller  v.  Roessler,  4 
E.  D.  Smltb.  234. 

It  is  no  defense,  to  an  action  for  Injuring  or  de- 
stroying a  thing  blred  or  loaned,  that  It  was  bired 
or  loaned  on  Sunday.  Harrison  v.  Marsball,  4  B.  D. 
Smltb.  271 :  Bertbolf  v.  O'Reilly,  8  Hun,  16  ;  ard,74 
N.  T.  509 :  18  Alb.  L.  J.  388 ;  30  Am.  R.  323  ;  Nodlne 
V.  Doherty.  29  N.  Y.  115 ;  Carroll  v.  SUten  Island  R. 
Co.  58  N.  Y.  126 ;  Stewart  v.  Davis,  31  Ark.  518 ; 
25  Am.  R.  576 ;  contra,  Parker  ▼.  Latner,  60  Me.  528. 

A  carrier  owes  the  same  doty  to  a  person  travel- 
ing on  Sunday.  In  violation  of  a  statute,  as  if  be 
were  lawfallv  traveling,  and  Incnrs  the  same  re- 
sponsibility sJB  to  Injarles,  from  negligence.  Carroll 
V.  Staten  Isl.  R.  Co.  65  Barb.  32 ;  alTd,  58  N.  T. 
J26 :  17  Am.  R.  221 ;  Mobney  T.  Cook.  26  Pa.  842 ; 
24  How. 


Doyle  V.  Lynn,  etc.  R.  Co.  118  Mass.  196 ;  19  Am. 
R.  431. 

A  person  traveling  on  Sunday  In  violation  of  a 
statute,  cannot  maintain  an  action  for  Injuries  re« 
celved  by  insufficiency  of  tbe  bigbway.  Cratty  v. 
City  of  Bangor,  57  Me.  423 :  2  Am.  R.  56 ;  Jobnaon 
V.  Town  of  Irasburgh,  47  vt.  28;  19  Am.  R.  Ill; 
Jones  V.  Andover,  10  Allen,  18 ;  Lyons  v.  Dlsotelle, 
124  Mass.  387.  Walking  for  exercise  Is  not  traveling. 
O'Conneil  v.  City  of  Lewlston.  65  Me.  34  ;  20  Am.  R. 
673.  It  was  beld  that  plaintiff  could  recover  for  in- 
juries to  bis  cattle  being  driven  to  market.  In  viola- 
tion of  statute,  on  Sunday,  wblcb  Injuries  were  oc- 
casioned bv  breaking  of  a  defective  bridge  defendant 
was  bound  to  maintain.  Sutton  v.  Town  of  Wau- 
watosa,  29  Wis.  21 ;  9  Am.  R.  534. 

Where  statute  makes  all  labor  unlawful  on  San- 
day,  and  makes  no  exception  In  favor  of  works  of 
necessity,  no  damages  can  be  recovered  for  breach 
of  a  contract  to  perform  sucb  labor,  as  tbe  contract 
Is  Invalid.  Bernard  v.  Luffing,  32  Mo.  341 ;  Slade  v. 
Arnold,  14  B.  Mon.  232.    So  where  sUtute  forbids 
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ing  goods  to  be  sent  to  Petersburg,  and  also  for 
the  purpose  of  receiving  other  goods  arriving 
from  the  same  place  to  be  transported  to  either 
terminus  of  the  steamboat  route.  Defendants 
were  a  railroad  company,  and  were  also  engaged 
in  the  transportation  of  goods  and  merchandise 
OTer  their  railroad,  extending  from  City  Point 
to  Petersburg,  in  the  same  state.  For  many 
years  there  had  been  an  arrangement  and  con- 
tract between  the  parties,  whereby  ^oods  and 
merchandise  destined  for  transportation  to  the 
latter  place  were  to  be  received  oy  the  plaintiffs 
in  Baltimore,  carried  in  their  steamers  to  City 
Point,  and  there  delivered  to  the  defendants,  to 
be  by  them  transported  over  their  railroad  to 
the  place  of  destination.  Receipts  for  the  goods 
were  given  by  the  plaintiffs  in  Baltimore, 
promising  to  deliver  the  same  to  the  consignees 
at  Petersburg,  where  the  plaintiffs  had  an 
agent,  who  collected  the  entire  freight  money, 
and  paid  over  one  fourth  part  of  the  amount  to 
the  defendants.  When  the  steamers  arrived  at 
City  Point,  the  goods  were  landed,  and  depos- 
ited in  the  warehouse  of  the  defendants,  which 
was  situated  on  the  wharf  adjacent  to  the  rail- 
road. 

According  to  the  regular  course  of  the  trans- 
portation, one  of  the  steamboats  of  the  plain- 
tiffs left  Baltimore  every  Saturday  afternoon, 
arrived  at  City  Point  about  noon  on  Sunday, 
nnd  tltere  such  of  her  cargo  as  was  destined  for 
Petorsburg  was  landed  and  deposited  in  the 
warehouse  of  the  defendants,  and  the  steamer 
on  the  same  day  proceeded  on  her  voyage  to  the 
place  of  her  destination.  Goods  so  landed  and 
deposited  remained  in  the  warehouse  until  the 
following  day,  because  the  defendants  ran  no 
merchandise  train  on  Sundays.  Usually 
251*]  "the  wareliouse  was  opened  on  the  occa- 
sion, and  afterwards  closed  by  the  agent  of  the 
defen<lants;  but  the  whole  labor  of  landing  and 
depositing  the  goods,  except  the  opening  and 
closing  of  the  warehouse,  was  performed  by  the 
plaintiffs. 

Pursuant  to  the  regular  course  of  the  trans- 
portation, one  of  the  steamers  of  the  plaintiffs 
arrived  at  City  Point  on  Sunday,  the  26th  day 
of  June,  1853,  al>out  noon,  with  the  goods  in 
controversy  on  board.  On  the  arrival  of  the 
steamer  at  the  wharf,  the  goods,  being  destined 


for  Petersburg,  were  landed  aad  deposited  in 
the  warehouse,  and  the  evidence  shows  that  the 
whole  labor  of  landing  and  depositing  them  was 
performed  by  the  plaintiffs,  except  that  the 
agent  of  the  defenaants  unlocked  and  opened 
the  warehouse  for  that  purpose,  and  afterwardj 
closed  it,  as  he  had  been  accustomed  to  do  on 
former  occasions.  After  the  goods  had  been  so 
deposited,  the  steamer  proceeded  on  her  voyage 
up  the  river,  and  on  the  same  day  the  ware- 
house and  all  the  goods  were  destroyed  by  fire. 
Suit  was  brought  against  these  plaintiffs  by  the 
shipper  of  the  goods,  and  payment  was  recov- 
ered against  them  for  a  sum  exceeding  $12,000, 
which  they  had  to  pay.  Evidence  was  then  in- 
troduced by  the  defendants,  tending  to  show 
that  the  goods  were  deposited  in  their  ware- 
house for  the  convenience  and  accommodation 
of  the  plaintiffs,  upon  the  agreement  and  un- 
derstanding that  the  goods  should  remain  there 
until  the  following  morning,  and  be  at  the  risk 
of  the  plaintiffs.  Under  the  instructions  of  the 
court,  the  jury  returned  their  verdict  in  favor 
of  the  defendants,  and  the  plaintiffs  excepted  to 
the  instruction.  It  is  to  the  concluding  portion 
only  of  the  instruction  that  the  plaintiffs  now 
object,  and  for  that  reason  the  preceding  part 
of  it  is  omitted.  Having  assumed  that  state 
of  the  case  in  the  introductory  part  of  the  in- 
struction— which  the  evidence  adduced  by  the 
plaintiffs  tended  to  prove,  and  which,  if  found 
to  be  true,  and  the  goods  had  been  deposited 
on  an  ordinary  working  day,  would  have  enti- 
tled the  plaintiffs  td  recover — the  Jury  were 
substantially  told  by  the  presiding  justice,  in 
the  concluding  portion  of  the  instruction,  that 
notwithstanding  the  facts  so  assumed,  still,  if 
they  found  from  the  evidence  that  the  goods 
were  delivered  *on  a  Sunday,  under  a  [*252 
contract  between  the  parties,  express  or  implied, 
that  they  might  be  received  and  accepted  on 
that  day,  and  were  destroyed  by  fire  on  the 
day  on  which  they  were  delivered  and  received, 
to  wit:  on  Sunday  the  26th  day  of  June,  1853, 
then  their  verdict  should  be  for  the  defendants. 
Had  the  goods  arrived  and  been  deposited  in 
the  warehouse  on  an  ordinary  working  day,  the 
preceding  part  of  the  instruction  assumed  that 
the  evidence  in  the  case  would  authorize  a  find- 
ing in  favor  of  the  plaintiffs,  and  the  principal 


certain  kinds  of  labor  contracts  for  labor  In  viola- 
tion of  the  statute  are  void.  Fennpll  v.  Rldler,  5 
Ilnrn.  &  C.  406 :  Allen  v.  Gardner.  7  R.  I.  22 ;  Uaz- 
ar»I  V.  Day.  14  Allen,  187 ;  Tucker  v.  West.  29  Ark. 
S8fi :  CrunsoD  v.  Ooss,  107  Mass.  430. 

Works  of  necessity  and  charity  are  Renerally  ex- 
cepted from  the  statate ;  anv  work,  labor  or  dusI- 
nesR  which  is  morally  fit  and  proper  to  be  done  on 
that  day  1r  a  work  uf  necessity  within  the  statute. 
The  necessity  must  be  real  and  not  exist  only  in  the 
mind  of  the  party,  nor  does  convenience  constitute 
it.  nor  avoidhnce  of  delay.  The  following  decisions 
have  been  made  a^i  to  "works  of  necessity."  Fla^s 
V.  Millbury,  4  Cusn.  243 ;  Johnson  v.  Irasburgh,  47 
Vt.  28:  ID  Am.  R.  Ill:  McGrath  v.  Merwin,  112 
Mass.  467 ;  17  Am.  R.  119;  Smith  v.  Boston,  etc.  R. 
Co.  120  Mass.  490 :  21  Am.  R.  .538  :  Conolly  v.  City 
of  Boston.  117  Mass.  64  ;  19  Am.  R.  396 :  Til  lock  v. 
Webb.  .'»6  Me.  100 :  Feltal  v.  Middlesex  R.  Co.  109 
Mass.  :H98  :  12  Am.  R.  720 ;  Pate  v.  Wright.  30  Ind. 
476 ;  McGatrIck  v.  Wason.  4  Ohio  St.  566  :  State  v. 
Golf.  20  Ark.  289 ;  Jones  v.  Andover.  10  Allen.  18. 

Acts  of  charity  are  those  proceeding  from  sense 
of  moral  duty,  or  kindness  and  humanity,  or  for  re- 
lief or  comfort  of  another,  and  not  for  ones  own 
benefit  or  pleatnre.  Doyle  v.  Lynn,  etc.  R.  Co.  118 
Mass.  105 ;  10  Am.  R.  481 ;  Gorman  v.  Lowell.  117 
Mass.  65 ;  McClary  v.  I^well.  44  Vt.  116 :  Bennett 
V.  Brooks,  0  Allen,  118 ;  Com.  v.  Sampson,  07  Mass. 
684 


407 :  Rex  v.  Cox.  2  Bnrr.  787 :  Rex  v.  Toungvr.  5 
Term.  449:  Feital  v.  Middlesex  R.  Co.  109  Mass. 
398 :  12  Am.  U.  720. 

Where  the  statute  merely  prohibits  unnecessary 
labor,  a  recovery  may  be  had  for  necessary  work. 
riaintiff  must  show  it  was  necessary.  Wbltcomb 
v.  Gllman.  35  Vt.  297 ;  Sayre  v.  Wheeler,  32  Iowa. 
559. 

A  new  promise  made  on  Sunday  has  been  held 
sufficient  to  remove  the  bar  of  statate  of  limitations. 
Lea  V.  Hopkins,  7  Pa.  St.  492 :  Thomas  v.  Hunter. 
29  Md.  406;  Ayres  v.  Bane,  39  Iowa.  518.  cnntrn, 
Bumgardner  v.  Taylor,  28  Ala.  687  :  llavdock  v. 
Tracy,  3  Watts  &  S.  507.  Also  held,  that  part  pay- 
ment or  Sunday  will  not  take  debt  out  of  statate. 
Clapp  V.  Hale.  112  Mass.  868:  17  Am.  R.  111. 

Money  paid  on  Sunday  and  retained,  discharges 
the  debt.    Johnson  v.  Willis,  7  Gray,  164. 

Admission,  on  Sunday,  of  a  part  payment  la  ad- 
missible. Beardsley  v.  Hall,  86  Conn.  270.  4  Am. 
R    74. 

At  common  law.  a  sale  made  on  Sunday  Is  not 
void :  it  is  by  statute  In  England  and  most.  If  not  all. 
of  the  States.  Drury  v.  Defontalne.  1  Taunt.  131 ; 
Bats  ford  v.  Every,  44  Barb.  618 ;  Bloxsome  t.  Wil- 
liams. 3  B.  &  C.  232 ;  Smith  v.  Sparrow.  4  Bins.  84 ; 
Pate  V.  Wright,  30  Ind.  476 :  Allen  v.  Gardiner.  7  B. 
I.  22 ;  Cransou  v.  Goss.  107  Mass.  439 :  Sayre  v. 
Wheeler,  32  Iowa,  559  ;  Flnley  v.  Quirk,  9  Minn.  194. 
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question  is,  whether  the  rights  of  the  parties 
were  varied  by  the  fact  that  the  goods  were 
landed  and  deposited  on  a  Sunday.  It  is  in 
sisted  by  the  defendants  that  it  does  vary  their 
rights,  especially  as  the  goods  were  destroyed 
accidentally  on  the  day  they  were  delivered  and 
received.  To  support  that  theory,  they  refer, 
in  the  first  place,  to  the  16th  and  17th  sections 
of  the  Code  of  Virginia.  By  the  16th  section  it 
is  provided,  among  other  thinss,  that  "if  a  free 
person  on  a  Sabbath  day  be  found  laboring  at 
any  trade  or  calling,  or  employ  his  apprentices, 
servants,  or  slaves,  in  labor  or  other  business, 
except  in  household  or  other  work  of  necessitv 
or  charity,  he  shall  forfeit  $10  for  each  of- 
fense;" and  bj  the  17th  section  it  is  provided, 
that  no  forfeiture  shall  be  incurred  under  the 

§  receding  section  for  the  transporting,  on  Sim- 
ay,  of  the  mail  or  of  passengers  and  their  bag- 
gage. Most  of  the  states  have  laws  forbidding 
any  worldly  labor  or  business  within  their 
jurisdiction  on  the  Lord's  day,  commonly  called 
Sunday,  except  works  of  necessity  or  charity. 
'Hiose  laws  were  borrowed  substantially  from 
similar  re^latior?  in  the  parent  country,  and 
in  some  of  the  states  were  adopted  at  a  very 
early  period  in  the  history  of  the  colonial  gov- 
ernments. Statutes  of  the  description  men- 
tioned usually  contain  an  express  prohibition 
against  such  labor;  but  we  are  inclined  to 
adopt  the  early  rule  upon  the  subject,  that 
where  the  statute  inflicts  a  penalty  for  doing 
an  act,  although  the  act  itself  is  not  expressly 
prohibited,  yet  to  do  the  act  is  unlawful,  be- 
cause it  cannot  be  supposed  that  the  legislature 
intended  that  a  penalty  should  be  inflicted  for 
a  lawful  act.  Adopting  that  rule  of  construc- 
tion, it  must  be  assumed  that  all  labor  *'at  any 
253*]  *trade  or  calling  on  a  Sabbath  day,  ex- 
cept in  household  or  other  work  of  necessity  or 
charity,"  is  prohibited  in  the  state  of  Virginia 
by  the  16th  section  of  the  code  already  cited. 
But  the  defendants  do  not  attempt  to  maintain 
that  the  contract  between  the  plaintiffs  and 
the  shipper  of  the  goods,  for  the  transportation 
of  the  same  from  Baltimore  to  Petersburg,  falls 
within  that  implied  prohibition,  or  that  the 
voyage  of  the  steamer  from  Baltimore  to  Rich- 
mond was  ill^al.  As  the  evidence  shows,  the 
steamer  left  Baltimore  on  Saturday,  the  day 
previous  to  the  fire  which  consumed  the  ware- 
house and  the  goods,  and  it  is  very  properly 
conceded  by  the  defendants  that  she  might  law- 
fully, under  the  circumstances,  proceed  on  her 
voyage  to  her  place  of  destination,  notwith- 
standing the  fact  that,  in  so  doing,  she  had  to 
sail  on  ''a  Sabbath  day;"  and  if  so,  it  clearly 
follows  tliat  she  might  stop  at  any  intermediate 
place  on  the  route.  Transportation  of  the 
goods,  therefore,  so  far  as  they  were  carried  in 
the  steamer,  was  a  lawful  act,  and,  in  effect,  it 
is  conceded  to  have  been  so  by  the  defendants. 
Merchandise  trains  were  not  run  by  the  de- 
fendants on  Sundays; and, of  course, neither  the 
contract  of  the  shipper  nor  the  arrangement 
between  these  parties  contemplated  that  the 
goods  would  be  carried  over  the  railroad  on 
that  day.  Shippers  made  their  contracts  with 
the  plaintiffs  for  the  transportation  of  the 
goods  over  the  whole  route  from  the  place 
of  departure  to  the  place  of  destination,  wholly 
irrespective  of  the  circumstances  which  might 
afterwarda  attend  th«  iraiiBfer  of  the  gc^di 
24  How. 


from  the  steamer  to  the  defendants,  and  with- 
out any  knowledge,  so  far  as  appears,  whether 
it  would  be  accomplished  on  a  Sunday,  or  on 
an  ordinary  working  day. 

When  the  shipper  had  delivered  the  goods 
to  the  plaintiffs,  the  contract  between  him  and 
them  was  completed,  and  it  is  self-evident  that 
it  was  one  to  which  the  Sunday  laws  of  Vir- 
ginia had  no  application  whatever.  All  such 
contracts  were  made  by  the  plaintiffs,  but  they 
were  made  for  the  separate  benefit  of  the  de- 
fendants, as  well  as  themselves,  and  the  ar- 
rangement between  these  parties  had  respect  to 
the  apportionment  of  the  service  to  be  performed 
in  carrying  out  the  contract  made  with  the 
shipper,  and  the  division  of  the  freight 
•money  to  be  received  for  the  entire  [•254 
service.  Each  party  worked  for  himself,  and 
not  for  the  other,  and  the  compensation  for 
that  service  was  to  he  derived  from  the  ship- 
per of  the  goods.  Neither  party  promised  to 
pay  the  other  anything,  but  each  ^as  to  re- 
ceive a  proportion  of  the  freight  money  equal 
to  the  proportion  of  the  service  the  arrange- 
ment between  the  parties  required  him  to  per- 
form. Plaintiffs  made  the  contract  with  the 
shippers  in  their  own  name,  received  the  goods 
at  Baltimore,  transported  them  to  City  Point, 
and  on  the  arrival  of  the  steamer  there,  land- 
ed the  goods  and  deposited  them  in  the  ware- 
house of  the  defendants.  On  the  other  hand, 
the  defendants  furnished  the  warehouse,  opened 
and  closed  it  on  the  occasion,  took  the  cus- 
tody of  the  goods  until  the  following  morn- 
ing, and  then  transported  them  over  the  rail- 
road to  the  place  of  destination,  and  deliv- 
ered them  to  the  consignees.  After  the  goods 
were  delivered  to  the  consignees,  the  agent  of 
the  plaintiffs  collected  the  entire  freight  money, 
and  paid  over  to  the  defendants  such  portion 
of  it  as  belonged  to  them  under  the  arrange- 
ment. Merchants  sending  goods  knew  only 
the  plaintiffs  in  the  entire  transportation;  but 
as  between  these  parties,  each  performed  a 
separate  service  for  himself,  and  had  no  other 
claim  for  compensation  than  his  proportion  of 
freight  money.  Had  the  goods  been  lost  at 
sea  through  the  negligence  of  the  plaintiffs,  it 
is  clear  that  the  defendants  would  not  have 
been  answerable  either  to  the  shippers  or  to 
the  plaintiffs,  because  the  defendants  had  uq 
interest  in  the  steamer,  and  the  arrangement 
between  the  parties  did  not  contemplate  that 
they  should  be  responsible  for  her  navigation. 
Shippers,  however,  had  a  right  to  proceed 
against  the  plaintiffs,  although  the  loss  had 
occurred  while  the  goods  were  in  the  custody 
of  the  defendants,  because  their  contract  with 
the  plaintiffs  covered  the  whole  route;  and  as 
between  them  and  the  defendants,  the  latter 
were  but  the  agents  of  the  plaintiffs.  Accord- 
ingly, the  shippers  recovered  judgment  against 
the  plaintiffs,  and  clearly  the  defendants  ara 
answerable  over,  unless  it  is  shown  that  the 
case  is  one  where  courts  of  justice  will  not  in- 
terfere to  enforce  the  contract.  It  is  insisted 
by  the  plaintiffs  that  the  labor  of  landing  and 
depositing  •the  goods  was  a  work  of  [•SSS 
necessity,  within  the  meaning  of  the  exception 
contained  in  the  statute;  but  in  the  view  we 
have  taken  of  the  case,  it  will  not  be  necessary 
to  decide  that  question  at  the  present  time. 

Suppose  it  be  admitted  that  the  plaintiff! 
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violated  the  Sunday  law  in  landing  the  goods 
and  depositing  them,  and  that  defendants  also 
violated  the  same  law  in  opening  and  closing 
the  warehouse  on  the  occasion;  still  the  ad- 
mission will  not  benefit  the  defendants,  for  the 
reason  that  the  cause  of  action  in  this  case  is 
not  founded  upon  any  executory  promise  be- 
tween the  parties,  touching  either  the  landing 
and  depositing  of  the  goods  or  the  opening  and 
closing  of  the  warehouse,  but  it  is  based  upon 
the  nonperformance  of  the  duty  which  arose 
after  those  acts  had  been  performed.  If  the 
action  was  one  to  recover  a  compensation  for 
the  labor  of  landing  and  depositing  the  goods, 
or  to  recover  damages  for  a  refusal  to  comply 
with  the  agreement  to  open  and  close  the  ware- 
house, the  rule  of  law  invoked  by  the  defend- 
ants would  apply.  Granting,  however,  for  the 
sake  of  the  argument,  that  those  acts  of  labor 
fall  within  the  prohibition  of  the  statute,  still 
their  performance  did  not  have  the  effect  to 
transfer  Ihe  general  property  in  the  goods  to 
the  defendants,  nor  to  release  or  discharge  them 
from  the  subsequent  obligations,  which  devolved 
upon  them  as  common  carriers  for  hire.  Safe 
custody  is  as  much  the  duty  of  the  carrier  as 
due  transport  and  right  delivery;  and  although 
the  defendants  were  forbidden  to  transport  the 
goods  over  the  railroad,  or  to  deliver  the  same 
on  "a  Sabbath  day,"  yet  they  might  safely  and 
securely  keep  such  as  were  in  their  custody, 
and  it  was  their  duty  so  to  do.  Irrespective 
of  the  Sunday  Law,  the  plaintiffs  could  main- 
tain no  action  against  the  defendants  for  the 
service  they  had  performed  in  landing  and  de- 
positing the  goods,  for  the  best  of  all  reasons, 
that  in  performing  it  they  had  worked  for 
themselves,  and  not  for  the  defendants.  Noth- 
ing, therefore,  can  be  more  certain  than  the 
fact  that  the  claim  in  this  case  is  not  founded 
upon  any  executory  promise  necessarily  con- 
nected with  those  supposed  illegal  acts.  On  the 
contrary,  the  real  claim  is  grounded  on  the  ob- 
256*]  ligations  which  the  law  imposed  *on 
the  defendants  safely  and  securely  to  keep, 
convey,  and  deliver  the  goods,  and  upon  their 
subsequent  negligence  and  carelessness,  where- 
by the  goods  were  lost.  To  take  care  of  the 
goods  on  "a  Sabbath  day,"  and  safely  and  se- 
curely keep  them,  after  the  goods  were  received, 
was  a  work  of  necessity  and,  therefore,  was 
not  unlawful,  even  on  the  theory  assumed  by 
the  defendants,  and  the  defendants  were  not 
expected  to  convey  or  deliver  the  goods  until 
the  following  day.  On  the  theory  assumed, 
the  defendants  might  have  refused  to  open  the 
warehouse,  or  allow  the  goods  to  be  deposited; 
and  if  they  had  done  so,  no  action  could  have 
been  maintained  against  them  for  Ihe  refusal. 
But  they  elected  to  do  otherwise,  and  suffered 
the  plaintiffs  to  deposit  the  goods;  and  when 
the  warehouse  was  closed,  all  the  supposed 
ill^al  acts  were  fully  performed. 

Whatever  contract  or  arrangement  existed 
between  the  parties  upon  that  subject  had  then 
been  fully  executed,  and  those  who  had  been 
employed  in  landing  and  depositing  the  goods, 
as  well  as  the  agent  of  the  defendants,  who 
had  opened  and  closed  the  warehouse,  if  the 
acts  were  illegal,  had  respectively  become  lia- 
ble to  the  penalty  which  the  law  inflicts  for 
such  a  violation  of  its  mandate.  That  penalty 
h  ft  fine  of  910;  but  there  ie  no  authority  in 


any  court  to  declare  the  goods  forfeited,  nor 
do  we  perceive  any  just  ground  for  holding 
that  the  general  property  in  the  goods  was 
thereby  changed.  Unless  the  goods  be  consid- 
ered as  forfeited,  or  it  be  held  that  the  property 
became  vested  in  the  defendants,  it  is  difficult 
to  see  any  reason  why  the  plaintiffs  ought  not 
to  recover  in  this  suit,  even  admitting  that  the 
acts  of  landing  and  depositing  the  goods,  and 
of  opening  and  closing  the  warehouse,  were 
within  the  prohibition  of  the  statute. 

Subsequent  custody  of  the  goods  was  certain- 
ly not  within  that  prohibition;  and  if  not, 
then  the  law  imposed  the  obligation  upon  the 
defendants  to  keep  the  goods  safely  and  secure- 
ly until  the  following  morning,  and  afterwards 
to  transport  them  over  the  railroad  to  the  place 
of  destination,  and  deliver  them  to  the  con- 
signees. To  assume  the  contrary  would  be  to 
admit  that  a  carrier,  accepting  soods*to  be 
transported  *on  an  ordinary  working  [•257 
day,  may  set  off  the  fact  that  the  labor  of  de- 
positing the  goods  in  his  warehouse  was  per- 
formed on  "a  Sabbath  day,"  against  all  tlie 
subsequent  obligations  which  the  law  would 
otherwise  impose  upon  him  with  respect  to  the 
goods.  Such  a  rule  of  law,  if  acknowledged 
by  courts  of  justice,  and  carried  into  effect, 
would  amount  to  a  forfeiture  of  the  goods,  so 
far  as  the  shipper  is  concerned,  as  its  practical 
operation  would  be  to  allow  the  carrier,  if  he 
saw  fit,  voluntarily  to  destroy  the  goods,  or  to 
appropriate  them  to  this  own  use. 

Upon  a  careful  examination  of  the  numerous 
authorities  bearing  upon  the  question,  the  bet- 
ter opinion,  we  think,  is  that,  inasmuch  as  the 
subsequent  custody  of  the  goods  was  not  unlaw- 
ful, toat  the  obligations  o?  the  defendants,  un- 
der the  circumstances  of  this  case,  were  not 
varied  by  the  fact  that  the  goods  were  depos- 
ited in  their  warehouse  by  their  consent  on  "i 
Sabbath  day."  Great  injustice  would  result 
from  any  different  rule,  and  although  the  pre- 
cise question  has  seldom  or  never  been  pre- 
sented for  decision,  yet  we  think  the  analogies 
of  the  law  fully  sustain  the  rule  here  laid  down. 
For  these  reasons  we  are  of  the  opinion  that  the 
instruction  given  to  the  jury  was  erroneous. 

The  judgment  of  the  circuit  court  w,  there- 
fore, reversed,  and  tlie  cause  remanded^  uM\ 
directions  to  issue  a  new  venire. 


THE  CLEVELAND  INSURANCE  COMPANY, 

Appt,, 

V. 

GEORGE  REED,  Juliet  S.  Reed,  James  E 
Rogers  and  The  Milwaukee  and  Mississippi 
Railroad  Company. 

(See  S.  C.  24  How.  284-287.) 

Wisconsin  ad  of  limitations  as  to  martgagt 
foreclosure — deed  of  assignee  in  hankntptejf 
— effect  of* 

The  act  of  limitations  of  Wisconsin  provides  tkft 
*'bll]8  for  relief  In  case  of  the  existence  of  a  tnst 
not  coKnlxable  by  the  courts  of  common  law.  uA 
in  all  other  cases  not  herein  provided  for,  shall  bt 
filed  vUhin  ten  years  after  the  cause  thereof  shtU 
accrue,  and  not  after  that  time.** 

Where  a  mortgagor  was  declared  to  be  bankrupt 
and  his  property  and  rights  of  property  were  fcit* 
ed  In  an  assignee  appointed  by  the  court,  and  tb« 
assignee  conveyed  by  deed,  it  vested  in  the  pai^ 
chaser  such  title  as  the  bankrupt  had  at  the  tlat  d 
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his  iMokruptcy.  wblcb  was  the  date  of  the  decree 
declaring  him  a  bankrupt. 

Where  the  bill  pra.\8  that  the  eqnltj  of  redemption 
be  foreclosed,  or  that  an  undivided  interest  in  the 
quarter  section  alleged  to  1>e  covered  by  the  mort- 
frag«>  be  sold,  and  the  proceeds  appropriated  towards 
pajing  the  debts  secured,  as  neither  of  these  modes 
of  release  are  cognisable  at  law.  and  the  only  rem- 
edy is  In  equity,  it  Is  barred  by  the  limitation  named 
In  the  act. 

Argued  feh,  7, 1S61.    Decided  Feb,  18,  J861. 

APPE.^L  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  present  appellants  filed  their  bill  in  the 
court  below,  to  foreclose  a  certain  mortgage. 

The  district  court  dismissed  the  bill,  and  the 
case  was  brought  to  this  court  on  appeal : 

The  case  further  appears  in  the  opinion  of  the 
eourt. 

J/r.  J.  R.  Doolittle,  for  appellants: 

As  to  the  statute  of  limitations  we  maintain : 

1.  By  the  statutes  of  Michigan  in  force  when 
the  notes  became  due  and  the  right  to  foreclose 
accrued,  no  limitation  existed  in  equity.  By 
analogy  to  ejectment,  it  was  20  years. 

See  Mich.  Laws,  1838,  570,  §  6. 

If  the  notes  as  well  as  the  mortgage  were  un- 
der seal,  no  period  of  limitation  less  than  20 
yean  would  attach  at  law  or  in  equity.  It  is 
true  the  notes  were  unsealed,  and  an  action  at 
law  upon  them  barred  by  the  statute;  but  bar- 
ring tne  action  at  law  upon  the  notes,  does  not 
affect  the  plaintilTs'  right  to  foreclose  under  the 
mortgage. 

See  Heyer  v.  Pruyn,  7  Paige,  465;  5  Sme<ies  it 
M.  B7S;  4  Met.  164;  11  Conn.  160. 

Discharge  of  the  personal  liability  in  bank- 
ruptcy dia  not  affect  the  interest  of  the  mort- 
gagee in  the  land. 

Barb.  Ch.  CIS;  0  Mees.  &  W.  434. 

The  bankrupt  aet  expressly  saves  the  lien  of 
mortgages. 

Sec  5  U.  S.  Stat.  p.  442.  8  2. 

Measn,  James  8.  Brown*  and  W.  P. 
Iiynde,  for  the  appellees : 

The  suit  was  barred  by  the  statute  of  limita- 
tions. 

The  mortgnse  and  notes  bear  date  Feb.  10, 
1S37.  The  suit  was  commenced  Feb.  12.  1856. 
The  first  note  became  due  Feb.  10,  1838. 

The  notes,  as  such,  were  barred  in  six  years 
after  they  became  due,  and  the  only  one  person- 
ally bound.  Gc^orge  Reed,  was  discharged  by  de- 
cree of  the  court  under  the  bankrupt  act.  Rog- 
ers, the  real  defendant,  had  been  m  possosHion 
19  years,  and  all  tiiis  time  he  had  resided  in 
Wisconsin  and  been  liable  to  process.  There 
was  no  remedy  against  him  personally;  the  rem- 
edy by  ejectment  had  been  taken  away  from  the 
mortgagee  by  statutes. 

Rev.  Stat,  of  territory,  1839,  257,  par.  63; 
Bev.  Stat,  of  state,  1849,  p.  569,  9  53 ;  see.  also, 
Rev.  Stat  of  1837,  p.  263,  par.  40;  of  1830,  p. 
263.  par.  37-30;  Rev.  Stat  of  1849,  p.  644.  §§ 
24-27 ;  also,  Parker  v.  Kane,  4  Wis.  1 ;  Fullerion 
V.  Bprinfi,  3  Wis.  667. 

S85*]     *Mr.  Justice  Catron    delivered    the 
opinion  of  the  court : 

The  bill  seeks  to  enforce  a  lien  secured  by 
mortgage  on  twenty  acres  of  land,  in  what  is 
denominated  Finch's  addition  to  Milwaukee. 
The  mortgage  debt  became  due  in  February, 
1839.  It  is  difficult  to  say,  that  were  the  bill 
24  How. 


standing  on  demurrer,  that  a  sufficient  descrip- 
tion of  the  land  claimed  as  bound  for  the  debt 
could  be  established  to  justify  an  affirmative  de- 
cree. But  the  view  we  take  of  the  case  renders 
this  question  immaterial. 

In  1837,  George  Reed  executed  the  mortgage 
to  the  Cleveland  Insurance  Company  for  522,- 
000,  including  the  greater  portion  of  a  quarter 
section  of  land,  part  of  which  was  covered  by 
previous  mortgages  to  otliers.  These  were  ac- 
quired and  foreclosed,  and  the  title  vested  iti 
James  IT.  Rogers,  the  purchaser,  and  only  mate- 
rial respondent  to  this  suit.  He  took  possession 
of  the  quarter  section  in  1838,  claiming  it  as  his 
own  under  previous  mortgages  of  which  he  was 
assignee,  and  which  he  mreclosed,  and  became 
the  purchaser  of  the  equity  of  redemption,  and 
he  also  claimed  title  under  five  tax  sales  and 
deeds  founded  on  them. 

In  his  anancr,  Rogers  relies  on  the  act  of  limi- 
tations of  Wisconsin,  passed  in  1839,  which  pro- 
vides that  "bills  for  relief  in  case  of  the  exi^^t- 
ence  of  a  trust  not  cognizable  by  the  courts  of 
common  law,  and  in  all  other  cases  not  herein 
provided  for,  shall  be  filed  within  ten  vears 
after  the  cause  thereof  shall  accrue,  and  not 
after  that  time." 

To  establish  the  fact  of  adverse  possession, 
and  to  negative  the  conclusion  that  Kogers  did 
not  recognize  the  trust  the  parties  agreed  "that 
for  tlie  purpose  of  bringing  the  above  entitled 
suit  to  a  hearing  at  the  present  term,  it  ^hall 
and  may  be  taken  as  true  and  proved  for  all  the 
purposes  of  this  case,  that  the  defendant  Rog- 
ers, has  been  in  actual  and  continual  possession 
and  occupancy  of  the  southeast  quarter  section 
37.  township  7,  range  22  east,  described  in  the 
bill  of  complaint  in  this  suit,  since  sometime  in 
the  vear  1838,  and  up  to  this  time;  and  during 
all  Ihat  time  has  openly  controlled  the  same, 
and  improved  some  portion  of  the  premises.'* 

To  onerate  Rogers  with  the  obligation  of  a 
mortgagor  and  Hrustee,  the  complain-  [*286 
ant  introduced  a  record  from  the  bankrupt  court 
held  in  Wisconsin,  showing  the  proceedings 
against  George  Reed  as  a  voluntary  bankrupt 
under  the  act  of  Congress  of  1841.  The  proceed- 
ing was  admitted  on  the  hearin^i^  to  be  in  all  re- 
spects regular.  On  the  23d  of  July,  1842,  Reed 
was  declared  to  be  a  bankrupt  and  his  property 
and  rights  of  propertv  were  vested  in  an  as- 
signee appointed  by  the  court  He  advertised 
Reed's  interest  in  the  property  in  controversy 
to  be  sold,  and  on  the  3d  day  of  May,  1843,  it 
was  sold,  and  purchased  by  Rogers,  he  being  the 
best  bidder,  for  the  sum  of  $6,  who  took  a  regu- 
lar deed  for  the  same  on  the  6th  day  of  July, 
1846,  in  conformity  to  the  15th  section  of  the 
bankrupt  law. 

The  object  of  introducing  this  evidence  by  the 
complainant  was,  to  avoid  the  operation  of  the 
act  of  limitations,  by  showing  that,  by  his  pur- 
chase Rogers  stood  on  the  same  footing  of  mort- 
gagor that  Qeorge  Reed  had  stood  before  his 
bankruptcy,  and  that  the  assignee's  deed  to  Rog- 
ers vras  not  ten  years  old  when  this  suit  was 
brought 

The  assignee  came  in  as  trustee  l^  force  of 
the  decree  declaring  Reed  a  bankrupt;  he  held 
the  land  as  Reed  had  done,  and  by  the  deed  Rog- 
ers assumed  the  same  position,  because,  by  the 
proviso  to  the  2d  section  of  the  bankrupt  law, 
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the  lien  Kecured  by  the  mortgage  was  excepted 
The  main  question  as  regards  the  effect  ol  thi 
deed  i*,  to  what  time  doea  the  title  acquired  b; 
Rt^^rs  relate.  It  vested  in  him  by  ita  term 
■uch  title  an  the  bankrupt  had  at  the  time  of  Iti 
bankruptcy,  which  was  the  dat«  of  the  decre 
declaring  him  a  bankrupt.  To  this  effect  is  th 
Ifith  section  of  the  «ct. 

This  suit  was  brought  in  18SB,  and  the  orile 
declaring  Reed  a  tiankrupt  was  made  in  IB42,  » 
that  R<^rs  held  the  relation  of  mortgagor  t< 
the  complainant  more  than  ten  years  before  Ihii 
suit  was  brought. 

But  we  deem  this  proceeding  in  bankruptc; 
altogether  immaterial.  Rogers  claimed  to  owi 
the  quarter  section  in  fee,  and  held  it  in  actus 
adverse  po^seseion  in  183B,  when  the  ten  years 
act  of  liniitations  was  passed.  The  act  thei 
began  to  run,  and  ran  on  so  as  to  complete  thi 
bar  in  1B4!1. 

287']  *We  do  not  doubt  that  the  act  appli^ 
t«  this  suit.  The  bill  prays  that  the  equitv  o 
reilemption  be  foreclosed,  or  that  the  undividct 
interest,  to  the  extent  of  twenty  acres  in  tin 
quarter  section  alleged  to  be  covered  by  thi 
liiortgB)-e,  be  sold,  and  the  proceeds  appropri 
ated  towards  paying  the  debts  secured.  Ai 
neither  of  these  modes  of  relief  are  cognizable  a< 
law.  and  tlie  only  remedy  is  in  equity,  it  is  man 
Ifpatly  barred  by  the  terms  of  the  act. 

By  a  previous  provision  of  the  act  of  1830,  (| 
37),  n-here  there  are  concurrent  remediee  al 
law  and  in  equity,  the  remedy  in  equity  ii 
borred  in  the  same  time  that  the  remedy  at  law 
is  barred ;  and  what  we  mean  to  sav  is,  that  I  h( 
remedies  demanded  to  be  enforced  by  the  bill 
have  no  corresponding  remedy  at  law,  and  there 
fore  fall  within  the  40th  section  of  the  act. 

As  respects  the  other  defendants  to  the  hill 
no  relief  can  be  had  against  them.  By  his  pur 
chase  of  the  banlirupt's  title,  Rogers  took  the 
<>quity  of  redemption,  and  cut  off  alt  claims  t« 
the  land  the  delendants  had,  assuming  the  state- 
ments  in  the  bill  to  be  true. 

We  forlicar  to  express  any  opinion  on  the  de- 
fense relied  on  by  Rogers  In  his  answer,  nami'lv: 
thnt  he  hod  purchased  and  had  deeds  for  the 
an  id  quarter  sertion  from  several  tax  collectors, 
which  he  alleges  are  valid ;  and  if  not  valid,  that 
tlii^y  are  confirmed  by  adverse  possession  and  the 
operation  of  the  three  years'  act  of  limitations. 

/{  <a  ordered  that  the  decree  of  the  cirotiit 
wniTt,  dikmifing  t\«  AiU,  be  oj^rtned. 


JOHN  B.  GRAY  and  Knowles  Taylor. 

(Bee  S.  C.  24  How.  803-307.) 

Oucation   of  praetiet  in   diicretion   of  inferior 

court,  nol  retiieicable  on  eerti/ieate  of  divition. 

The  act  at  1802,  ch.  82.  wbleh  aotborlies  a  eertlfl- 
cale  of  dlTisloD,  evldentlr  did  not  latend  to  slve 
this  court  JurLsdlctlon.  In  that  mods  of  proceeding, 

Note. — Castt  certified  en  djoitfott  of  cireuit  court. 
Jfrttaiciiim  or  U.  S.  Bupreme  Court  In.  Ok  what 
dMnion  tliould  bo— ace  nole  to  (Vebster  v.  Cooper, 
18  U  ed.  C.  8.  B2B. 

Krror.   Tht  BanreMt  Ccurl  will  not  recfew   '»• 

dttcrttionerti  acllen  of  Iht  oourt     bcloi-      

to  Banow  *.  Hill,  14  L.  ed.  U.  &  4& 

ess 


or  anj  qaestlofi  ot  con 
would  Dot  be  open  to  r 

It  bas  repeatedlj  been  held,  tbat  ■  declalon  of 
the  Inferior  coart,  upon  a  question  depcDdlnc  npoo 
— .. . . ._  .,.,  mere  form  ot  proeeed- 


Ini.  ii 


tber  come  before  It  on  i 


made  Id  tht  eierclse  a. 


btj  come 

Aeact 

which  pUlutllT  and  delendsn 

Ijut  where  there  la  no  party  — ._ 

behalf   the   motloD   Is   made,   and  no  detenduit   li 
named,  and  no  process  pcared  for,  the  legalllr  ot 

thli  proceeding  cannot  be  eertlfled  to  thti  conn  for 
Its  opinion. 

Argued  Feh.  6,  1861.     Decided  Feb.  18,  I'm!. 

ON  a  certifleate  of  division  of  opinion  betveen 
the  Judges  of  the  Circuit  Court  of  th«  t7nifr 
ed  States  for  the  Northern  District  of  Califor 

The  case  is  stated  1^  the  court. 

ffriSTi,  Jamen  A.  Bayard  and  Jokn  A. 
Collier  for  complainants. 

Meetrt.  Caleb  Oaablnc,  B.  J.  Walker, 
Lonla  Janla,  Robert  J.  Brent,  and  Hasry 
Max  for  defendants. 

Mr.  Chief  Justice  Taaey  delivered  the  opio' 
ion  of  the  court: 

This  case  cornea  before  the  court  upon  a  rrr- 
tifleate  of  division  of  opinion  between  the  iudges 
of  the  circuit  court  for  the  district  of  Cali- 
fornia sitting  a«  a  oourt  of  equity. 

In  stating  the  facts  upon  wbicih  Uie  questioo 
certifipd  arose,  the  court  gives  a  hiatory  of  the 
case,  and  it  appears  that  a  bill  wb«  Qled  iu  i 
state  court  of  California,  and  waa  afterward) 
removed  to  the  district  court  of  the  United 
States,  by  order  of  the  court,  pursuant  to  sa 


the  state  court,  one  of  the  complainanta  and  one 
nf  the  defendants  died;  and  the  representativn 
of  neither  of  them  were  afterwards  mtde  par- 
ties, either  in  the  state  court  before  the  removal, 
or  the  district  eourt  of  the  United  States,  aftir 
the  case  waa  transferred  to  that  court.  And  is 
this  conditiiHi  of  the  case,  and  without  these  par- 
ties, n  final  decree  was  rendered  in  the  laat  uies* 
tioned  court.  Tliese  proceedings  were  tmn- 
ferred  to  the  circuit  court  of  the  United  iitata. 
under  the  act  of  Congress  of  April  30,  1B66  (H 
Stat,  at  L.  a)  ;  and  a  bill  was  afterwards  flitd 
in  that  eourt  to  set  aside  and  vacate  tlie  flul 
decree  which  had  been  rendered  as  above  nwA 
tioned;  but  in  that  proceeding  the  circuit  court 
held  that  it  had  not  jurisdiction,  because  the 
parties  made  defendants  resided  in  New  YorL 
where  the  process  of  the  oourt  could  nol  la> 
Fully  be  served  upon  them.  The  dates  of  tltw 
several  proceedings  in  the  different  courtii.  alii 
the  motions  and  agreements  of  counsel,  are  par- 
ticularly 'set  forth  in  the  statement;  f'305 
but  they  are  not  material  to  the  decision  of  thi< 
iKturt.  and  need  not,  therefore,  be  repeated  hert- 
The  circuit  court  further  certify,  that  afhf 


'notion  was  made  "to  vacate   the  flnal  deerct 

rendered,  and  to  remand  the  ease  to  the  stsU 
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court,  in  which  it  originated;  and  that  tne  mo- 
tion was  predicated  on  the  ^ound  that  the 
whole  proceedings,  fr<Mn  the  time  the  case  was 
transferred  thence,  including  the  decree,  were 
null  and  void,  and  not  merely  voidable,  and, 
therefore,  might  be  set  aside  on  motion." 

UiK>n  this  motion  the  judges  divided  in  opin- 
ion, as  they  certify,  upon  the  following  ques- 
tion: "whether,  under  the  circumstances  de- 
tailed, this  court  (the  circuit  court)  has  author- 
ity to  vacate  summarily,  on  motion,  the  decree 
of  the  district  court  of  the  United  States  for 
northern  district  of  California,  and  remand  the 
case  to  the  third  judicial  district  of  the  state." 

It  will  be  observed  that  the  grounds,  upon 
which  the  decree  of  the  district  court  is  alleged 
to  be  void  or  voidable,  are  not  stated ;  nor  the 
questions  which  arose  in  the  state  court,  or  the 
courts  of  United  States ;  nor  does  it  appear  what 
errors  are  supposed  to  have  been  committed, 
which  it  is  proposed  to  bring  for  revision  before 
the  circuit  court,  and  to  correct  by  a  summary 
proceeding  on  this  motion. 

The  oiSy  question  certified  by  the  circuit 
court  is,  whether,  under  the  circumstances  of 
the  case,  as  detailed  in  the  statement,  it  could 
proceed  summarily  on  motion  to  vacate  and  de- 
clare void  the  decree.  The  inquiry  obviously  re- 
lates altogether  to  the  practice  of  the  court  rs 
a  court  of  equity.  And  this  question  often  de- 
pends upon  the  sound  judicial  discretion  of  the 
court,  regulated  by  the  rules  prescribed  by  Ibis 
court,  and  the  general  principles  and  established 
usages  which  govern  proceedings  in  a  court  of 
chancery ;  and  whether  it  will  proceed  in  a  sum- 
mary manner  on  motion,  or  require  plenary  jiro- 
oeedings  by  bill  and  answer,  must  aepend  upon 
306*]  the  particular  'circumstances  of  the  case 
before  it,  and  the  object  sought  to  be  attained. 

The  act  of  April  20th,  1802,  ch.  32  (2  Stnt.  at 
L.  156),  which  auth0ri7.es  the  certificate  of  divi- 
sion, evidently  did  not  intend  to  give  this  court 
jurisdiction,  in  that  mode  of  proceeding,  upon 
any  question  of  common  law  or  equity,  that 
would  not  be  open  to  revision  here  U|K>n  writ  of 
error  or  appeal.  It  was  so  decided  in  Davis  v. 
Braden,  10  Pet.  288,  and  in  Packer  v.  Ntoron,  10 
Pet.  410.  And  it  has  repeatedly  been  held  that 
the  decision  of  the  inferior  court,  upon  a  ques- 
tion depending  upon  the  exercise  of  a  sound  ju- 
dicial aiscretion  in  a  matter  of  practice  as  to 
the  mere  form  of  proceeding,  is  not  open  to  re- 
vision in  this  court. 

If  the  judges  had  united  in  refusing  the  simi- 
mary  proceedings  on  motion,  it  is  Tery  clear 
that  the  decision  could  not  have  been  revised 
in  this  court  upon  appeal,  although  this  tribu- 
nal might  be  of  opinion  that  the  relief  «K)ught 
might  have  been  le^timately  granted  in  that 
mode  of  proceeding;  9or  this  aiscretion  in  a  mat- 
ter of  practice,  resting  exclusively  with  the  in- 
fetior  court,  it  has  the  right  to  determine  for 
itself  whether  it  will  proceed  in  a  summary 
way,  or  refuse  to  do  so  whenever  it  thinks  the 
purposes  of  justice  will  be  better  accomplished 
in  a  plenary  proceeding  by  bill  and  answer;  and 
consequently  no  appeal  will  lie  from  its  deci- 
sion, made  in  the  exercise  of  this  discretionary 
power.  Ill  the  case  before  us,  by  the  division  of 
opinion  between  the  judges,  the  motion  was  as 
legally  and  effectually  refused  as  if  both  had 
concurred  in  the  refusal.  And  as  the  decision 
€4  How.  U.  B^  Book  16. 


in  the  latter  case  ooiiTd  not  have  been  reviewed 
here  upon  appeal,  for  want  of  appellate  jurisdic- 
tion over  such  questicms,  we  should  hardly  bo 
justified  in  assuming  jurisdiction,  and  exercis- 
ing appellate  powers  over  the  same  questions 
when  they  como  before  us  on  a  certificate  of  di- 
vision. 

Besides,  the  act  of  April  29th,  1802  (2  Stat 
at  L.  156),  obviously  contemplates  a  suit  in 
court,  in  which  plaintiff  and  defendant  have 
both  appeared,  for  it  directs  the  point  to  be  cer- 
tified at  the  request  of  either  party.  But  here 
there  is  no  party  but  the  one  in  whose  behalf  the 
motion  is  made.  No  defendant  is  named,  and 
no  process  prayed  for.  And  if,  in  this  stage  of 
the  case,  the  legality  of  'this  proceeding  (,*30T 
can  be  certified  to  this  court  for  its  opinion,  the 
same  thing  may  he  done  at  the  conmiencenient 
of  any  other  equity  proceeding  and  this  court 
called  on  to  decide  in  advance,  before  any  pro- 
cess is  issued  or  any  party  brought  into  court, 
whether  a  motion,  or  an  original  bill,  or  any 
other  of  the  many  description  of  bills  kno^^n  in 
equity  practice,  was  the  proper  and  appropriate 
remedy  in  the  case  which  a  party  was  about  to 
bring  before  the  circuit  court.  No  one  will  sup- 
pose that  such  a  practice  was  intended  to  be  es- 
tablished by  the  act  of  1802. 

The  court  ordei'  and  adjudge  that  this  oftinion 
he  certified  to  the  circuit  court,  and  that  the 
cause  be  remarided. 


•JOHN  T.  MARTIN,  Andrew  Proudfit,  ['SIS 
and  John  Keefe,  Plffs.  in  Err,, 

V. 

\VM.  H.  THOMAS  and  Robert  A.  Baker,  Admin- 
istrators of  Major  J.  Thomas,  Deceased,  iua 
of  George  T.  Rogers. 

(See  8.  C.  24  How.  315-31T.) 

Surety — discharged  by  erasure  of  principaV§ 
name  from  bond — his  liability  not  to  be  ex- 
tended by  implication — any  change,  in  con- 
tructf  even  if  beneficial^  discharges  him. 

Bond  of  sureties  In  replevin  held  void,  because 
after  the  same  was  executed  by  defendants  as 
sureties,  their  principal,  without  their  knowledge 
or  conseut,  and  with  the  consent  of  the  marshal, 
erased  his  name  from  the  bond. 

The  linl)ility  of  the  surety  Is  not  to  be  extended, 
br  Implication,  beyond  the  terms  of  his  contract. 
To  the  extent,  and  In  the  manner,  and  under  the 
circumstances  pointed  out  In  the  obligation,  he  i« 
bound,  and  no  further. 

It  Is  not  sutfielent  that  he  may  sustain  no  injury 
by  a  change  In  the  contract,  or  that  it  may  be  for 
his  benefit.  He  has  a  right  to  stand  up(Mi  the  very 
terms  of  his  contract ;  and  If  he  does  not  assent  to 
any  variation  of  it,  and  an  alteration  of  it  is  made, 
it  is  faUl. 

After  the  execution  of  the  bond  by  the  defend* 
ants,  to  be  delivered  to  the  marshal.  It  was  refused 
and  disagreed  to  by  him,  and  it  thereby  became 
void.  Any  subsequent  alteration  would  require  • 
new  deed  or  positive  assent  to  the  same,  to  make 
It  valid  against  the  defendants. 

Argued  Feb.  4,  1861.    Decided  Feb,  18,  1861, 

IN  ERROR  to  the  District  Ckxirt  of  the  United 
States  for  the  District  of  Wisconsin. 
This  was  an  action  on  a  bond  oommenoed  by 
the   present   defendant  in  error  in   the  court 

NoTR. — Discharge  of  turtty — see  notes,  85  L.  ed. 
U.  8.  486,  679 ;  52  C  C.  A.  427. 
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below.  Judgment  was  rendered  there  for  the 
plaintiff,  and  the  defendants  brought  the  case 
to  this  court  by  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs,  J.  B.  Doolittle  and  T.  Ewins  for 
plaintiffs  in  error. 

Messrs,  J.  C.  Hopkins  and  BoTordy  Jolui- 
mowkf  for  defendants  in  error: 

The  alterations  of  the  bond  are  immaterial, 
and  did  not  affect  its  legality. 

15  Johns.  2M3:  1  Wend.  (159;  10  Conn.  ]i)2; 
18  Pick.  172;  5  Mnss.  r)38;  2  Barb.  Ch.  110;  10 
N.  Y.  439;  3  Coins.  188;  1  Greenl.  Me.;  Hale  v. 
Bus;  1  Code  Rep.  00. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  district  court  of 
the  United  States  for  the  district  of  Wisconsin : 

The  action  wus  replevin;  the  pleadings  being 
filed,  a  jur>'  was  called,  who  rendered  a  verdict 
in  dama;jp^  for  $»,7O8.O0,  with  costs. 

In  the  course  of  the  trial  a  bill  of  exceptions 
was  filed,  on  which  the  questions  of  law  were 
raised.  Ifo  it  n>inenibered,  that  at  the  trial  of 
the  above  entitled  action,  the  plaintiff  produced 
an  instrument  in  writing,  in  the  words  and 
figures,  and  with  interlineaitions  and  erasures 
following,  to  wit : 

Know  all  men  by  these  presents,  that  we  and 
John  T.  ^lartin,  and  John  Keefe,  and  Andrew 
Proud  fit,  are  held  and  firmly  bound  unto  Major 
J.  Thomas,  Marshal  of  the  United  States  for  tlie 
Wisconsin  district,  in  the  sum  of  $20,000,  to  be 
paid,  etc. 

Whereas  the  defendants  have  required  the  re- 
turn of  property  replevied  by  the  marsh»!,  at 
the  suit  of  (Jeorgc  T.  Rogers  v.  Henry  At.  Rem- 
ington and  John  T.  j/ar(tn,  Jr.;  now, 
317*]  *the  condition  of  this  obligation  is  such, 
that  if  the  said  defendants  in  said  suit  shall  de- 
liver to  the  marshal  said  property,  if  such  de- 
livery Ik»  adjudged,  and  shall  pay  to  him  f»uch 
sum  a^  may  for  any  cause  be  recovered  against 
the  defciuinnts,  then  this  obligation  to  bo  void. 

1.  The  bond  upon  which  judgment  was  recov- 
ered was  void,  as  against  the  defendants,  be- 
cause, after  the  same  was  executed  by  them  as 
sureties.  Remington,  their  principal,  without 
their  knowledge  or  consent,  and  with  the  con- 
sent of  the  marshal,  erased  his  name  from  the 
IxMid. 

In  Miller  v.  Stewart,  9  Wheat.  702,  Mr.  Jus- 
tice Story  said,  nothing  can  be  clearer,  both 
upon  principle  and  authority,  than  the  doctrine 
that  the  liability  of  a  s.urety  is  not  to  be  ex- 
tended, by  implication,  beyond  the  terms  of  his 
contract.  To  the  extent  and  in  the  manner 
and  imder  the  circumstances  pointed  out  in  the 
obligation,  he  is  hound,  and  no  further.  It  is 
not  sufficient  that  he  may  sustain  no  injury  ly 
a  change  in  the  contract,  or  that  it  may  be  for 
his  benefit.  He  has  a  right  to  stand  upon  the 
very  terms  of  his  contract;  and  if  he  does  not 
assent  to  any  variation  of  it,  and  an  alteration 
of  it  is  made,  it  is  fatal. 

Himt  ▼.  Adams,  6  Mass.  521. 

2.  After  the  execution  of  the  bond  by  the  de- 
fendants, to  be  delivered  to  the  marshal,  it  was 
refused  and  disagreed  to  by  him,  and  it  there- 
by became  void.  Any  subsequent  alteration 
would  require  a  new  deed  or  positive  assent  to 
690 


the  same,  to  make    it   valid   against   the   de- 
fendants. 

Shep.  Touch.  70,  394. 

The  judgment  is  reversed. 


JOHN  M.  FACKLER,  Appt,^ 

V. 

JOHN  R.  FORD  et  al 

(See  8.  C.  24  How.  822-338.) 

Specific  per  for  III  a  nee — contract  not  void — coin- 
binatiuiis  to  prevent  bidding — public  sale  of 
lands — frauds  at. 

In  a  bill  for  specific  performance  of  a  contract, 
the  contract  held  not  void  under  the  4tb  and  5th 
sections  of  the  act  of  ConKress  of  Slst  of  March. 
ISliO,  entitled  "An  Act  for  the  Relief  of  rnrchaaer* 
of  Public  Lands,  and  for  the  Suppression  of  Prando- 
lent  Practices  at  the  Public  Sales  of  the  L4uids  of 
the  United  SUtes." 

The  4th  section  is  intended  to  protect  the  sot- 
ernment  and  punish  all  persons  who  enter  into 
combinations  or  conspiracies  to  prevent  others  from 
bidding  at  the  sales,  either  by  agreement  not  to  do 
so,  or  by  intimidation,  threats,  or  violence. 

There  is  nothini;  to  be  found  on  the  face  of  this 
contract  which  can  be  construed  as  an  asreemeDt 
not  to  bid,  or  to  hinder,  intimidate,  or  prevent 
others  from  doing  so. 

The  5th  section  is  intended  for  the  protection  of 
those  who  propose  to  pnrchsse  lends  at  the  pulilic 
sales  from  the  extortions  of  those  who  have  formed 
the  combinations  made  penal  by  the  4th  section. 

It  is  u<)  part  of  the  policy  of  this  section  to  en- 
courage frauds,  by  releasing  the  fraudulent  party 
from  the  obligation  of  his  contract. 

Argued  Feb.   /,  ISdt.     Decided  Feb.  18,  1861. 

APPEAL  from    the    Supreme    Court    of  the 
State  of  Kansas. 

John  R.  Ford  and  others,  the  present  appel- 
lees, filed  n  bill  in  the  first  judicial  diii-trict  of 
Kansas,  against  the  appellant,  oife  Mndi^oa 
Mills,  to  enforce  the  specific  execution  of  a  'con- 
tract, an  abstract  of  which  appears  in  the  opin- 
ion of  the  court. 

The  district  court  rendered  a  decree  in  favor 
of  the  complainants.  The  defendant  appealed 
to  the  supreme  court  of  the  territorj*,  by  which 
court  the  decree  of  the  district  court  was  af- 
firmed. From  this  decree  of  afRrmanoe  the 
present  appeal  is  prosecuted. 

Messrs.  Badger  and  Carliale,  for  the  appel- 
lant: 

It  is  insisted  by  the  appellant: 

1st.  That  this  agreement  was  in  violation  of 
the  laws  of  the  United  States  and  their  policy 
in  respect  to  the  sale  of  the  lands.  These  Dela- 
ware lands  were  ceded  to  the  United  States  by 
the  treaty  of  May  0,  1854. 

10  Stat,  at  L.,  1048. 

These  lands  were  agreed  to  be  sold,  and  wcie 
sold,  in  every  respect  as  other  lands  of  the 
United  Stales,,  although  they  were  held  in  trust 
for  the  Indians,  and  the  beneficial  interest  was 
not  in  the  United  States  as  the  legal  title  was. 

We  insist  that  the  contract  on  which  this  bill 
is  filed  is  in  confiict  with  the  provi.^ions  of  sec- 
tions 4  and  5.  act  March  31,  1830  (4  Stat.  392), 
and  tends  immediately  to  defeat  or  obstruct  the 
purpose  of  Congress.  That  purpose  in  both  sec- 
tions is  to  secure  free  and  open  contest  at  the 
sales  of  the  public  lands  by  auction.  The  4th 
section  prohibits  any  contract  or  agreement  to 


1800.                                                             Fackub  t.  Fou.  SSlb-MS 

Induce  or  pierent  anyone  from  bidding  at  aucb  proSt  and  t«  the  injury  of  the  United  States,  or 

•ales.     Here  the  plain  result  and  effect  of  this  those   for  whom   the  United   States  sold  and, 

contract  was  to  prwent  the  appellees  from  bid-  therefore,  is  within  the  4th  section  of  tlie  aet. 

ding  lor   land  which  the  contract  shows  that  Then,  under  the  6th  section,  it  was  an  agree- 

they  desired  to  possess  i  and  this  was  directly  meat  on  the  part  of  the  appellants  to  convey, 

within  the  scope  of  the  agreement  and  purpose  upon  the  payment  bT  the  other  party  of  a  sum 

of  the  parties.     And  the  agreement  to  pay  the  of  money  expressly  forbidden  toT>e  promised. 

appellant  $10,000  beyond  the  price  to  be  paid  to  Our  defense  rests  not  on  any  merits  of  our 

the  United  States,  showed  that  the  land  to  be  own,  but  on  this:  that  the  parties  were  engaged 

tiought  was  known  to  be  worth  many  times  that  in  an  unlawful  purpose,  unlawful  as  in  violation 

price.     It  was,  therefore,  a   plain,  direct  pur-  of  m  public  law,  and  unlawful  as  in  violation  of 

pose  of  the  contract  to  prevent  the  land  from  the   poliq'  of  Congress,   in   selling   the  public 

bringing  a  fair  value  by  stifling  a  contest  and  lands  at  auction,  and  especially  in  this  sale  for 

excluding  the  only  party  besides  the  appellant,  tha  bcneflt  of  the   Indians,  in  whicli  the  ^v- 

desiring  the  land,  from  bidding.     And  further,  ernment  was  bound  by  the  highest  obligations 

this  understanding  was  so  much  a  part  of  the  of  honor  and  inttvrity  to  promote  a  sale  at  the 

contract  that  the  appellees  could  not  have  bid  highest    price    which    competition    of    bidders 

without  violating  the  agreement  on  their  part  might    produce,    and    therefore,   whatever    the 

and   discharging  the  appellant   from   hU   part  demerits  of  the  appellants  may  be,  the  appellee* 

thereof.  l"""  ■">  right  to  assistance. 

The  same  section  makes  it  an  offnise  by  any  ^^    j^g^j^  ^Her  delivered  the  opinion  «( 

"combination  or  unfair  management    to  hinder  ^j^^  court- 

or  prevent,  or  attempt  to  hinder  or  prevent,  any  p^^j  ^;j  (,j^p„  „^  eomplainanU  in  a  bill 

person  from  bidding ;  and  though  this  primarily  ,„^          ^f^^  performance  of  a  contract  made  by 

refers  to  the  hindering  of  persons  from  biddmg  them  with  Fackler  &  Mills, 

who  are  not  parties  to  the  combination  or  man-  ^he  bill  charges,  that  on  and  before  the  22d 

•Reroent,  yet  in  this  ease,  upon  this  contract,  ^,  November,  1B56.  Fackler  claimed,  as  actual 

the  comhmation  or  management  with  each  oth  ^^ji^^  thereon,  a  fractional  section  of  land  con- 

«r  to  procure  the  land  at  a  less  price,  by  pre-  ^^.^.       ^^        ^          ^^^  ^j^,,^  ^,,^  ^^^^  ^^,j  ^^  ^ 

venting  one  of  Uie  parties,  18  seen  to  be  withm  -ugrter    section,    containing    eighty    acres,    in 

the  mischief  which  the  statute  was  intended  to  Leavenworth   county,   Kansas    territory,   being 

P'™*      .,         .-            ,...,.                 J  parts  of  the  land  purchased  by  the  government 

The  5th  section  p roll iblts  any  and  every  con-  ^j  ^^e  United  SUtes  of  the  Delaware  Indians, 
tract  or  secret  understanding  made  by  one  or  -p^^^^  ,^„j,  ^^^  ^^^  appraised  at  «8  an 
more  persons  wltli  another  who  proposes  to  ^^^  ^^^  advertised  for  sale  pursuant  to  law. 
purchase  any  such  lands  to  pay  or  give  to  such  ^hst  prior  to  that  dal*,  Fackler  t  Mills  sur- 
purchaser  for  such  land  a  sum  of  money  or  ^eyed  and  laid  olt  said  tracts  of  land  so  claimed 
"r*'"!*  u'.f '■*!'* j*^  ""^  ■*!.'*.  t*^;?.**'i.?"*1  ""-l  tie'd  by  them,  into  blocks,  lots,  public 
at  which  the  land  may  or  shall  be  hid  off  and  „g^j,ig  gtreeta,  alleys,  etc.,  for  a  town  to  be 
declares  every  such  contract,  etc..  and  even'  known  as  "Fackler-s  addition"  to  Leaven- 
bond,  obligaUon,  or  writing  of  any  kind  what-  .^^^  ^t  t^at  they  made  a  plat  of  it  and 
soever,  founded  upon  or  growing  out  of  the  ^j^i^  the  whole  into  eighty  shares  of  six  loU 
jame,"  to  be  utterly  null  and  void  and  author-  ^^h.  ejecuting  certificate,  on  the  back  of  e»ch 
uea  any  party  to  such  contract,  etc  who  may  „,  ^^ich  the/indorsed  the  lots  assigned;  that 
pay  any  such  sum  of  money,  etc..  to  sue  for  they  also  represented  themselves  to  be  owners 
and  recover  back  the  same,    lie  parties  came  „f  ^  ,„„  ^r       ,^_^  ^^^^  ^^^^^            ^j  p^ 

t^u^J^*^*j''*f^''^"*  }°'  7*!"^  "'^  "^h"**  P'"  '"'«  addition  to  and  including  a  landing  on  the 

h.bited,  and  then  entered  into  a  written  con-  ^^^^^^  ,ide  of  the  Missouri  river,  and  a  lease 

tract,   which   IS   void.      The   whole   scope   and  ^f\   fractional   section    in   Platte   county,   in 

intent  of  the  contract  IS  in  violation  of  the  spirit  Missouri,    containing    thirty  four    acres;    that 

of  the  law,  which  IB  to  secure  a  fair  competition  y^^j^  4  mhIb  were  anxious  to  sell  and  dis- 

at   the  public  sales.     This   is  sought  by  both  po,e  of  the  undivided  half  of  the  ferry;  together 

^}^°^^'  ""ii    '  "''*'•"'  "•  ""^  **»!  ™braces  ^jh  an  equal  and  divided  half  in  lots  if  the 

both  the  modes  of  evading  the  enactment  and  ^q  acresTbeing  forty  shares,  contaiiling  in  the 

accomplishmg  the  mischief  agamst  which  the  aggr™u  240  Jots;  that  on  the  22d  of  Novem- 

Btatute  was  directed.                 ..,,..  her,  TsM.  they  entered    into    covenant,  under 

The  courta  act  upon  the  prmciple  of  giving  geal.to  sell  to  complainants  40  shares.being  one 

no  relief  to  parties  to  an  imlawfiJ  contract.  ^alf  of  140  acres  in  Fackler's  addition  to  Leav- 

This  cue.  we  submit,  falls  within  this  prm-  enworth   City,  which  shares  were  divided  and 

"?i*'   -i  I..-  1.  lu,               ..  ^1      „     ..         .    .  agreed  to  he  the  following  lots,  pi».:  23,  et«.. 

To  ^blish  this,  WB  call  the  attent.<«  of  the  e&;.,  etc ;  that  the  complainant;  have  paid  th^ 

court  to   a   few   out  of  the  many   authorities  gum  „,  JlO.OOO  as  a  consideration,  and  agreed 

which  support  It.     ,         ,     ^         ,„  to  furnish  one  half  the  purchase  money  to  be 

penned  V.  Chamber*,   14  How.  3B;   Bannas  paid  at  the    Delaware    4les;  that    Fackler  ft 

V.  Bee,  3  Cranch,  242;  Armstrong  v.  fotor,   11  mjh,  agreed  to  make  a  quitclaim  deed  to  the 

Wheat.  268;  Oratg  v.  Mtuoun,  4  Pet.  410.  vendeeis  when  they  have  lAUincd  a  title  tor  the 

These  deosions  include  our  cose,  within  their  lands,  and  oa  'part  consideration  of  said  [■3>B 

ruling,  and  decide  it.  payment,  a  deed  for  the  undivided  half  of  the 

The  contract  was  a  bargain  to  [irevent  one  ferry  right  and  lease  of  grounds  on  the  Missouri 

party  from  bidding,  and  a  combination  to  that  side  should  also  be  executed, 

effect,  upon  a  mutual  understanding  that  the  At  the  bottom  of  this  agreement,  of  the  same 

land  would  be  bought  for  greatly  less  than  ita  date,  is  a  receipt  by  Fadtler  for  tSSO,  "being 

true  value,  »•  known  to  tlia  parties,  for  their  one  ball  of  the  appraiaed  valve  of  the  lands  da- 

U  How.  «WV 
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•eribed  in  the  within  contract,  which  we  are  to 
use  in  paving  for  the  said  lands  at  Delaware 
sales,  held  at  Leavenworth  this  day." 

The  bill  further  charges,  that  Fackler  & 
Mills  did  obtain  a  title  for  said  land,  and  now 
refuse  to  convey  to  complainant  either  the  land 
or  the  moiety  of  the  ferry  right,  and  prays  for 
a  decree  for  specific  performance. 

The  respondents  demurred  to  this  bill,  and 
afterwards  withdrew  their  demurrer  and  filed 
an  answer.  The  answer  admits  the  contract 
and  receipt  of  the  money,  and  purchase  of  the 
lands,  but  charges  that  the  government  of  the 
United  States  was  trustee  of  the  Delaware  In- 
dians, of  these  lands,  and  that  the  act  of  the 
oflicers  of  the  government  in  fixing  the  value 
of  the  land,  and  in  restricting  the  purchase 
thereof  to  settlers  thereon,  to  such  valuation, 
was  a  "fraud  on  the  Indians,"  and  that  the 
plaintifTs  were  cognizant  of  such  fraud;  that 
the  lands  were  appraised  far  below  their  true 
value:  that  respondents  have  not  put  the  plat 
of  their  town  on  record ;  that,  therefore,  the  de- 
scription of  the  land  is  so  vague  and  uncertain 
that  n  court  cannot  decree  a  specific  perform- 
ance; that  a  statute  of  Kansas  requires  all  town 
platH  to  l>e  recorded;  that  besides  the  money 
paid  to  the  respondents,  there  was  a  parol  rep- 
resentation made  by  complainants;  that  by 
their  capital  and  influence  they  had  built  up 
other  towns  in  the  West,  and  would  do  the 
same  with  this  if  thev  could  get  a  large  interest 
at  low  rates;  and  that  not  having  performed 
this  part  of  their  contract,  respondent  refused 
to  make  them  a  title;  and  lastly,  the  answer 
concludes  with  the  following  defense  and 
apology : 

*'And  tliis  defendant  says,  that  inasmuch  as 
the  plaintiffs  have  endeavored  to  avail  them- 
selves of  a  supposed  technical  legal  advantage 
to  aid  them  in  a  noncompliance  with  their  con- 
tract, and  have  failed  to  comply  with  the  same, 
defendant  in  turn  claims  that  he  is  justified 
330*]  in  charging,  and  does  charge  *and  insist, 
that  said  contract  was  made  before  the  relin- 
quishment of  the  title  of  the  Delaware  Indians 
to  said  lands,  and  in  violation  of  the  said  treaty 
with  said  Indians;  and  that  said  agreement, 
settlement,  survey  and  platte  of  said  land  were 
each  in  violation  thereof,  and  in  violation  of 
the  laws  of  the  United  States,  and  in  violation 
of  the  statutes  of  the  territory  of  Kansas,  and 
in  violation  of  the  public  policy  of  the  United 
States,  and  void." 

Afterwards,  on  motion  of  complainants,  the 
court  ordered  to  be  expunged  from  the  answer 
each  one  of  the  diargee,  a  summary  of  which 
we  have  just  given.  This  left  in  the  answer 
nothing  but  an  admission  of  the  charges  in 
complainant's  bill. 

A  bill  of  exceptions  (according  to  the  prac- 
tice of  that  court)  was  taken  to  this  order  of  the 
court,  and  the  case  was  then  heard  on  the  bill, 
answer  and  exhibits,  and  a  decree  was  entered 
for  complainants,  which  was  confirmed  on  ap- 
peal to  the  supreme  court  of  the  territory. 

The  allegation  that  the  United  States  de- 
frauded the  Indians,  and  that  the  lands  were 
•old  below  their  value  and,  consequently,  that 
Fackler,  having  got  his  title  by  a  fraud,  was 
bound  to  commit  the  further  fraud  of  keeping 
the  complainants'  money  and  the  land  too, 
might  well  have  been  expunged  from  the  an- 
8v2 


swer  as  "impertinent"  in  every  sense  of  the 
term.  The  plea  of  vagueness  of  description  in 
the  contract,  and  that  defendant  had  not  put 
his  town  plat  on  record  before  he  got  a  title 
tiom  the  iJnited  States,  partake  largely  of  the 
same  quality. 

The  plea  that  plaintiffs  had  not  used  their 
influence  to  bring  emigrants  and  make  im- 
provements in  the  intended  addition  to  the  city, 
and  thus  add  value  to  the  land  which  the  re- 
spondent would  not  convey  to  them,  was  surely 
irrelevant,  if  not  impertinent;  and  finally,  th« 
sweeping  charge  in  the  conclusion  of  the  an- 
swer, that  the  whole  transaction  was  in  viola- 
tion of  the  treaty  with  the  Indians,  and  in  vio- 
lation of  the  laws  of  the  United  States,  and  of 
the  statutes  of  Kansas,  does  not  indicate  wheth- 
er respondent  intends  to  charge  the  complain- 
ants with  fraud,  or  rely  upon  his  own.  It  al- 
leges no  facts,  and  is  *  followed  by  no  [*331 
proof.  It  is  in  fact  a  return  to  the  demurrer  to 
the  bill,  and  as  such  has  been  argued  in  this 
court. 

The  question  to  be  decided  is,  whether  there 
is  an3rtning  on  the  face  of  this  contract  which 
shows  it  to  be  void  by  any  law  of  the  United 
States.  How  the  treaty  or  the  laws  of  Kansas 
can  affect  it  has  not  been  shown,  and  need  not  be 
further  noticed.  It  was  time  enough  to  record 
the  plat  of  the  intended  city  when  the  respond- 
ents had  obtained  a  title,  and  as  it  concerned 
the  complainants,  they  could  not  be  in  default 
until  they  got  a  title  and  were  offering  their 
lots  for  sale.  The  enumeration  of  the  lots  in 
the  contract  was  a  mode  of  speci^ring  how  the 
land  should  be  divided,  and  tne  plat  of  the  in- 
tended town  could  be  referred  to  for  description 
and  certainty  just  as  any  other  private  survey 
or  draft. 

The  laws  of  the  United  States,  Which  it  is 
alleged  invalidate  this  contract,  are  the  4th  and 
5th  sections  of  the  act  of  Congress  of  Slat  of 
March,  1830  (4  Stat,  at  L.  390),  entitled  "An 
Act  for  the  Relief  of  Purchasers  ef  Publie 
Lands,  and  for  the  Suppression  of  Fraudulent 
Practices  at  the  Public  Sales  of  the  Lands  of  the 
United  States."  These  sections  are  in  these 
words : 

*'Sec.  4.  That  if  any  person  or  persons  shall, 
before  or  at  the  time  of  the  public  sale  of  any 
lands  of  the  United  States,  bargain,  contract,  or 
agree,  or  attempt  to  bargain,  contract,  or  aeree, 
with  any  other  person  or  persons,  that  the  last- 
named  person  or  persons  shall  not  bid  upon  or 
purcliase  the  land  so  offered  for  sale,  or  any  par- 
cel thereof,  or  shall  by  intimidation,  combina- 
tion, or  imfair  management,  hinder  or  prevent, 
or  attempt  to  hinder  or  prevent,  any  person  or 
persons  from  bidding  upon  or  purchasing  any 
tract  or  tracts  of  land  so  offered  for  sale,  every 
such  offender,  his,  her,  or  their  aiders  and  abet- 
tors, being  thereof  duly  convicted,  shall,  for 
every  such  offense,  be  fined,  not  exceeding  one 
thousand  dollars,  or  imprisoned  not  exceeding 
two  years,  or  both,  in  the  discretion  of  the  oonrt. 

"Sec.  5.  That  if  any  person  or  persons  shall, 
before  or  at  the  time  of  the  public  sale  of  any  of 
the  lands  of  theUnited  States,  enter  into  any  con- 
tract, bargain,  agreement,  or  secret  understand- 
ing  with  any  other  person  or  persons,  proposing 
to  purchase  such  land,  or  pay  or  give  such  pur- 
chasers for  such  *land  a  sum  of  money,  [*33S 
or  other  article  of  property,  over  and  above  the 
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price  at  which  the  land  may  or  shall  be  bid  off  CHAKLES  TATE  ei  al,  Plffa,  in  Err^ 

by  such  purchasers,  every  such  contract,  bar-  v. 

gain,  agreement  or  secret  understanding,  and  ev-  JOHN  6.  CARNEY  ei  aU 

Xbond,  obligation  or  writing  of  any  kind  o   /,  «^  «        ...r  «ao  v 

Uoever,  founded  upon  or  growing  out  of  the  <*««  »•  ^-  ^*  ^^^'  WT-362.) 

same,  shall  be  utterly  null  and  void.    And  any  DeciMon  of  land  office  hetwten  claimants  not 

person  or  persons  being  a  party  to  such  con-  binding  on  courts — land  office  cannot  reverse 

tract,  bargain,  agreement,  or  secret  understand-  its  prior  decision  followed  by  possession  and 

ing,  who  shall  or  may  pay  to  such  purchasers  claims  of  bona  fide  purchasers, 

any  sum  of  money  or  other  article  of  property,  «^    ^    ,  ,        ^  ,^       _,  ^         ^        .         -  ^. 

«■  af#>r<kMi(1  nvAr  atkI  flhnve  the  nurchAM  monev  ^^^  decision  of  the  register  and  receiver  of  the 

as  aforesaia,  over  ana  aoove  ine  purcnase  money  ^^^  ^^j^^  ^^  ^^^^^  ^^  ^^^  ^^  ^^^  claimants  of  gov- 

of  such  land,  may  sue  for  and  recover  sucn  ex-  erament  land,  i«  not  conclusive  of  the  controversy. 

eeas  from  such  purchasers  in  any  court  having  The  register  and  receiver  are  empowered  to  de- 

iiiriadiofinn   nf   th#»   MAme      And   if  the   nartv  <^W*  on  the  true  location  of  grants  or  confirmations, 

jurisdiction  oi   ine   same.     Ana  u  uie  V^  bat  not  on  the  legal  and  often  complicated  ques- 

aggrieved  have  no  legal  evidence  of  such  con-  tlons  of  title. 

tract,  bargain,  agreement,  or  secret  understand-  The  decisions  of  the  register  and  receiver  do  not 

intw   or  nf  thp  nAvmpnt  of  thp  excesB  aforesaid  preclude  a  legal  investigation  and  decision,  by  the 

ing,  or  01  tne  payment  oi  tne  excess  axoresaia,  p^p^^  judicial  tribunals,  between  the  parties  to  In- 

he  may,  by  bill   m  equity,  compel  such  pur-  ferfering  claims. 

ehaser   to  make  discovery  thereof;    and   if  in  They  had  no  authority  In  this  case  to  overthrow 

juch  ewe  the  jomplainant  shall  ask  for  relief.  '^^,^\^l^-,^°l,f,^;^Xtn::^^^IS^l^^ir^ 

the  court  m  which  the  bill  is  pending  may  pro-  followed  by  possession,  and  as  to  which  there  had 

eeed  to  final  decree  between  the  parties  to  the  intervened  the  claims  of  bona  fide  purchasers. 

same:    Provided,  every  such  suit,  either  in  law  ^^g^^  j^ii.  6',  1861,      Decided  Feb.  18,  1861. 

or  equity,  shall  be  commenced  withm  six  years  ' 

next  after  the  sale  of  said  land  by  the  United  JN  ERROR  to  the  Supreme  Court  of  the  State 

States."  X  of  Louisiana  holding  sessions  for  the  Eastern 

The  4th  section  is  intended  to  protect  the  District  of  Louisiana, 

government  and  punish  all  persons  who  enter  Carney,  the  defendants  in  error,  instituted 

into  combinations  or  conspiracies  to   prevent  guit  in  the  eighth  judicial  district  of  Louisiann 

others  from  bidding  at  the  sales,  either  by  agree-  against  Charles  Tate,  Jr.,  claiming  the  traet  of 

ment  not  to  do  so,  or  by  intimidation,  threats,  land  in  controvesry. 

or  violence.  Tate  disclaimed  title  otherwise  than  as  one 

There  is  nothing  to  be  found  on  the  face  of  of  the  heirs  of  Nancy  Tate,  wlionc  succession 

this   contract   which   can   be  construed   as   an  was  then  under  administration.     The  heirs  of 

agreement  not  to  bid,  or  to  hinder,  intimidate  Nancy  Tate  intervened  and  claimed  title  by  in- 

or  prevent  others  from  doing  so.  heritance  from  their  ancestor,  the  said  Nancy. 

The  5th  section  is  evidently  intended  for  the  The  issue  was  joined  on  this  intervention  by  the 

protection  of  those  who  propose  to  purchase  original  plaintiff.  Both  parties  claimed  title  un- 

lands  at  the  public  sales  from  the  extortions  der  the  United  States. 

of  those  who  have  formed  the  combinations  On  the  trial  in  the  district  court,  judgment 
made  penal  by  the  5th  section.  The  complain-  was  entered  in  favor  of  the  neirs  of  Nancy 
ants  stand  in  the  character  of  the  "party  ag-  Tate.  On  appeal  to  the  Eupreme  court  of  Louis- 
grieved*'  by  the  fraud,  if  there  be  any  in  the  iana,  the  juagment  of  the  lower  court  was  re- 
If  Fackler  had  made  his  conveyance  ac-  versed. 


eording  to  his  contract,  and  the  complainants  The  heirs  of  Nancy  Tate  brought  writ  of  er- 

were  now  seeking  to  recover  back  the  $10,000  ror  from  this  judgment  of  the  supreme  court 

Cid  to  him,  this  section  of  the  statute  might  of  Louisiana,  rejecting  their  title,  claimed  un- 

ve  been  invoked  by  them,  on  proof  of  such  der  the  laws  of  the  United  States. 

m,  combination,  and  that  Fackler  was  a  party  to  The  case  further  appears  in  the  opinion  of  the 

833*]  it,  as  he  *now  acknowledges.    But  it  is  court. 

no  part  of  the  policy  of  this  section  to  encourage  Messrs.  J.  P.  Benjamim  and  Rolrt.  Gll« 

frauds  by  releasing  the  fraudulent  party  from  let,  for  plaintiffs  in  error: 

the  obligation  of  his  contract.    The  allegation  L   The  decision  of  the  register  and  receiver, 

of  the  answer  that  the  contract  was  in  viola-  ascertaining  the  location  of  the  land  confirmed 

tion  of  the  treaty  with  the  Indians,  and  of  the  to  Nancy  Tate,  is  final  and  conclusive,  and  the 

acts  of  Congress,  may  be  a  confession  of  the  re-  courts  of  justice  cannot  reverse  that. 


■pondent's  own  fraud,  bat  it  can  give  no  right  The  supreme  court  of  Louisiana  erred  in 

to  commit  another.  doing. 

The  answer  filed  in  this  case  is  by  Fackler  Cousin  v.  Blanc,  CO  U.  S.  (19  How.)  202. 

alone;  the  record  shows  the  agreement  of  coun-  II.    But  if  that  decision  could  be  reversed, 

■el  that  the  bill  be  dismissed  as  to  Mills.  the  result  would  be  the  same,  the  decision  being 

The  court  below  were,  therefore,  right  in  de-  clearly  right, 

creeing  a  specific  performance  of  the  contract,  Mr.  Mllea  Taylor  for  defendant  in  error. 
but  erred  in  that  part  of  the  decree  which  orders 

a  conveyance  of  tne  undivided  moiety  of  the  140  Mr.  Justice  Oaaspboll  delivered  the  opinion 

acres.     The  contract  is  for  a  specified  and  di-  of  the  court: 

Tided   moiety  of  the  land,  and  an  undivided  This  cause  comes  before  this  court  by  a  writ 

moiety  of  the  ferry  privilege;  and  that  portion  of  error  to  the  supreme  court  of  the  state  of 

of  the  decree,  which  orders  a  conveyance  accord-  Louisiana,  under  tne  25th  section  of  the  judi- 

ing  to  the  contract,  is  affirmed,  with  costs,  and  ciary  act  of  September,   1789.     The  defendant 

record  remitted,  with  instructions  to  the  court  in  error  (Carney)  commenced  a  suit  in  the  dis- 

beUnc  to  reform  their  decree  in  accordance  with  trict  court  of  the  eighth  judicial  district  of 

this  opinion^  Louisiana,  in  which  be  asserted  that  he  b«d 
24  How. 
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purchased,  in  the  year  1844,  at  the  probate  sale 
of  the  succession  of  Sarah  Cohern,  deceased, 
five  hundred  and  sixty  acres  of  land  on  Cool 
Creek,  in  that  district,  and  that  Charles  Tate 
had  disturbed  his  possession  and  denied  this 
title.  He  summoned  Charles  Tate  to  exhibit  his 
claim  to  the  land,  and  required  the  representa- 
tives of  Sarah  Cohem,  deceased,  to  maintain 
the  title  they  had  warranted  to  him,  or  to  re- 
fund the  purchase  money  he  had  paid.  The 
result  of  various  proceedings  in  the  district  court 
was  the  forming  of  an  issue  between  the  defend- 
ants in  error  and  the  plaintiffs  in  error  relative 
to  their  'respective  rights  in  the  said  parcel  of 
land.  It  is  situated  in  the  section  of  country 
east  of  the  Mississippi  river  and  the  Island  of 
New  Orleans,  and  west  of  the  Perdido  river, 
which  was  claimed  by  the  United  States  under 
the  treaty  of  Paris  of  1803  (8  Stat,  at  L.  200), 
for  the  cession  of  Louisiana,  and  which  was  ad- 
versely claimed  and  possessed  by  Spain  as  a 
portion  of  West  Florida  until  1812-13.  The 
act  of  Congress  for  ascertaining  the  titles  and 
claims  to  lands  in  that  part  of  Louisiana  which 
lies  east  of  the  Mississippi  river  and  Island  of 
Kew  Orleans,  approved  25th  April,  r812  (2  Stat, 
at  L.  713),  is  the  first  of  the  series  of  acts  that 
apply  to  this  district.  The  8th  section  requires 
the  commissioners  to  be  appointed  under  the 
act  to  collect  and  report  to  Congress,  at  their 
next  session,  a  list  of  all  the  actual  settlers  on 
land  in  said  districts,  respectively,  who  have  no 
359*]  *claims  to  land  derived  either  from  the 
French,  British,  or  Spanish  governments,  and 
the  time  at  which  sucn  settlements  were  made. 
The  reports  made  by  the  commissioners  ap- 
pointed under  the  act  of  1812  were  submitted 
to  Congress,  and  are  the  subject  of  the  act  of 
the  3d  March,  1819  (3  Stat,  at  L.  528),  for  ad- 
justing the  claims  to  land,  and  establishing  land 
offices  in  the  district  east  of  the  Island  of  New 
Orleans. 

The  3d  section  of  this  act  provides,  that 
every  person  whose  claim  is  comprised  in  the 
lists  or  register  of  claims  reported  by  the  said 
commissioners,  and  the  persons  embraced  in  the 
list  of  actual  settlers  not  having  any  written 
evidence  of  claim  reported  as  aforesaid,  shall, 
when  it  appears  by  the  said  reports  or  by  the 
said  lists  that  the  land  claimed  or  settled  on  had 
been  actually  inhabited  or  cultivated  by  such 
person  or  persons  in  whose  right  he  claims,  on 
or  before  the  15th  of  April,  1813,  be  entitled  to 
a  grant  for  the  land  so  claimed  or  settled  on  as 
a  donation;  provided  that  not  more  than  one 
tract  shall  be  thus  granted  to  any  one  person, 
and  the  same  shall  not  contain  more  than  six 
hundred  and  forty  acres.  By  the  9th  section  of 
this  act,  the  register  and  receiver  of  the  land 
offices  in  that  district  were  authorized  to  make 
additions  to  the  list  of  settlers,  noting  the  time 
of  their  settlement,  and  to  report  the  same  to 
Congress.  These,  with  other  reports,  were  dis- 
pose of  in  the  supplementary  act  for  adjust- 
ing land  claims  in  that  district,  adopted  8th 
May,  1822.  (3  Stat,  at  L.  707.)  The  3d  section 
of  the  act  of  1822  is  in  the  same  language  as 
the  corresponding  section  in  the  act  of  1819  be- 
fore cited.  The  0th  section  of  this  act  requires 
the  register  and  receiver  to  grant  a  certificate 
to  every  person  who  shall  appear  to  be  entitled 
to  a  tract  of  land  under  the  3d  section  of  the 
act,  setting  forth  the  nature  of  the  claim  and 
B»4 


the  quantitjr  allowed.  In  1820,  Robert  Tair 
made  proof  in  the  land  office  that  in  the  year 
1805  he  had  settled  upon  a  parcel  of  land  in  the 
district,  and  had  occupied  and  cultivated  it 
from  that  time  until  the  date  of  his  application 
and  proof.  His  claim  was  reported  to  Congress, 
and  in  1824  a  certificate  issued  to  him  for  that 
land,  which  is  the  land  in  controversy.  Robert 
Yair  continued  to  occupy  the  land  until  his 
death,  in  1825  or  1826,  when  it  passed*  [*360 
to  his  widow  and  heirs.  The  defendant  in  er- 
ror (Carney)  traces  his  title  to  these  heirs.  The 
claim  of  the  plaintiffs  in  error  is  traced  to 
Nancy  Tate,  tneir  ancestress,  who  made  a  set- 
tlement in  the  same  district  in  1811,  and  whose 
claim  was  reported  under  the  act  of  1812,  be- 
fore cited. 

In  the  year  1847  her  heirs  applied  to  the  reg- 
ister and  receiver  of  the  land  office  in  that  dis- 
trict for  an  order  of  survey,  in  which  applica- 
tion they  represented  that  Nancy  Tate  was  en- 
titled  to  a  section  of  land  imder  the  act  of 
Congress  aforesaid;  that  she  had  settled  upon 
public  land  in  an  adjoining  section,  forty-one; 
that  John  Tate  was  settled  upon  the  same  sec- 
tion; and  that  both  could  not  have  their  com- 
plement of  land,  from  their  proximity,  out  of 
land  contiguous  to  their  settlement.     But  that 
there  was  vacant  land  to  the  east  and  northeast, 
not  claimed  by  any  person,  sufficient  to  make 
up  the  quantity  she  had  been  entitled  to,  and 
prayed  for  the  order,  as  one  that  could  not  in- 
jure any  other  person.    The  register  and  receiv- 
er caused  a  notice  to  be  serv^  on  the  defend- 
ant in  error,  to  show  cause  why  the  order  should 
jiot  be  granted.    There  is  no  evidence  that  he 
appeared  on  this  notice. 

In  February,  1848,  the  register  and  receiver 
made  a  decision,  in  which  they  declared  that 
Nancy  Tate  had  settled  upon  this  land;  that 
they  were  satisfied  that  Robert  Yair,  at  the  time 
of  the  confirmation  to  him,  was  the  holder  of 
another  donation  for  one  thousand  arpents,  and 
that  he  was  not  entitled  to  this  under  the  set 
of  1822  (3  Stat,  at  L.  707),  for  that  reason. 
They  annulled  the  certificate  that  had  been  is- 
sued to  him,  and  granted  the  order  of  survey  as 
applied  for.  The  survey  was  made  to  include 
this  land,  and  a  patent  was  issued  in  favor  of 
the  representatives  of  Nancy  Tate  in  1853.  This 
patent  describes  the  land  as  covered  by  the  cliim 
of  Robert  Yair,  and  releases  the  land,  subject 
to  any  valid  right,  if  such  exists,  in  virtue  of 
the  confirmed  daim  of  Robert  Yair,  or  of  utj 
other  person  claiming  from  the  United  States, 
the  French,  British,  or  Spanish  governments. 
The  supreme  court  of  Louisiana  have  found 
from  the  testimony  that  Nancy  Tate  was  not  an 
occupant  of  this  land,  and  that  the  settlement 
of  Robert  Yair  and  his  representatives  had 
been  continuous  for  some  lorty  years.  The 
'question  for  the  consideration  of  this  [*301 
court  is,  whether  the  decision  of  the  register 
and  receiver  of  the  land  office  in  favor  of  the 
plaintiffs  in  error  is  conclusive  of  the  contro- 
versy. The  supreme  Court  decided  that  it  was 
not,  and  we  concur  in  that  opinion. 

In  Barbarie  v.  Ealava,  9  How,  421,  the  dfr 
fendanf;  in  error  relied  upon  a  decision  of  the 
register  and  receiver  of  a  land  office  in  the  sane 
district,  with  the  same  powers  as  were  confirmed 
upon  these,  as  conclusive  in  his  favor.  This 
court  answered:    *'We  do  not  consider  that  the 
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«et  of  May  Sib,  1822  (3  SUt.  at  L.  707),  and 
tliat  of  the  same  date,  which  is  connected  with 
it,  and  referred  to  as  in  pari  materia,  for  a 
guide,  meant  to  confer  the  adjudication  of  titles 
of  land  on  rasters  and  receivers.  Sometimes, 
MB  in  the  case  of  pre-emptioners,  they  are  author- 
ized to  decide  on  the  fact  of  cultivation  or  not; 
and  here,  from  the  words  used,  no  less  than 
their  character,  they  must  be  considered  as  em- 
powered to  decide  on  the  true  location  of  grants 
or  confirmations,  but  not  on  the  legal  and  often 
complicated  questions  of  title,  involving,  also, 
the  whole  interests  of  the  parties,  and  yet  allow- 
ing no  appeal  or  revision  elsewhere.  The  power 
given  to  them  is,  to  decide  only  how  the  lands 
<!onfirmed  shall  be  located  and  surveyed.  The 
further  power  to  decide  on  conflicting  and  in- 
terfering claims  should  apply  only  to  the  loca- 
tion and  survey  of  such  claims,  which  are  the 
subject-matter  of  their  cognizance ;  and  on  re- 
sorting to  the  reference  nmde  to  the  second  act 
of  Congress,  that  act  appears  also  to  relate  to 
decisions  on  intrusions  upon  possessions  and 
other  kindred  matters." 

The  case  of  Cousin  v.  Blane,  19  How.  203, 
involved  a  question  of  the  effect  and  binding 
operation  of  a  decision  of  the  raster  and  re- 
ceiver of  the  land  oflice  upon  a  location  and  sur- 
vey of  a  claim  confirmed  under  the  act  of  1822, 
and  refers  to  the  act  of  the  3d  March,  1831  (4 
Stat,  at  L.  492 ) ,  as  showing  that  the  decisions 
of  the  register  and  receiver  were  not  to  be  con- 
sidered as  precluding  a  lepX  investiration  and 
decision  by  the  proper  judicial  tribunals  be- 
tween the  parties  to  interfering  claims. 

It  fumisnes  no  support  of  the  argument  that 
362*]  the  decision  *of  the  renster  and  receiver 
in  such  a  case  as  this  is  conclusive  of  the  title, 
^rhere  is  no  dispute  in  this  case  upon  the  subject 
of  the  location  of  the  claim  of  Yair.  The  whole 
case  shows  that  it  had  been  identified  and  was 
actually  possessed  by  Yair  and  his  heirs.  The 
patent  of  tlie  defendants  in  error  acknowledges 
that  its  location  had  been  made,  and  that  the 
new  survey  for  the  claim  of  Mrs.  Tate  eovered 
this  location.  The  decision  of  the  register  and 
receiver  does  not  proceed  upon  any  assumption 
of  a  conflict  of  location,  but  of  a  denial  of  the 
right  of  Yair.  Th^  had  no  authority  to  over- 
throw the  decision  of  the  register  and  receiver 
that  had  been  made  more  than  twenty  years  be- 
fore, which  had  been  followed  by  possession, 
and  as  to  which  there  had  intervened  the  claims 
of  bona  flde  purchasers.  It  further  appears  that 
Mrs.  Tate  aid  not  settle  upon  this  parcel  of 
land,  and  that  th(^  decision  of  the  res^ster  and 
receiver  in  her  favor  is  not  supported  by  testi- 
mony. 

The  judgment  of  the  Suffreme  Court  of  Louis- 
iana does  not  contain  any  error  within  the  scope 
of  the  revising  jurisdiction  of  this  court,  and  it 
40,  consequently,  affirmed. 


JOHN  D.  CliEMENTS,  Appt., 

V. 
JONATHAN  R.  WARNER. 
(See  &  C.  24  How.  894-898.) 
Pre-empt  ion  rit/hts — applicable  to  alternate  sec- 
tions of  lands  granted  to  railroads. 

The  reserved  sections  of  public  lands  alonic^the 

^OTE. — J*roemption  righta—uet  note  to  U.  8.  v. 
FlUKvrald.  10  L.  ed.  U.  &  785« 
24  How. 


lines  of  all  the  railroads,  wherever  public  lands 
have  been  granted  by  acts  of  Concrress.  after  the  res- 
toration to  market  of  sach  lands,  lose  their  char- 
acter as  reserved  lands,  and  will  then  be  subject  to 
the  prlvi?eges  of  pre-emption  In  favor  of  settlers. 

The  policy  of  the  Federal  government  in  favor 
of  settlers  apon  public  lands  nas  been  liberal.  It 
recognises  their  superior  equity  to  become  the  pur- 
chasers of  a  limited  extent  of  land  comprehenaing 
their  improvements,  over  that  of  any  other  person. 

No  act  of  Congress  has  defined  the  meaning  of 
the  term  "reserve^*  os  spplled  to  lands  In  the  vari- 
ous acts  granting  lands  to  a  railroad,  nor  deter- 
mined explicitly  when  these  alternate  sections  lose 
their  character  as  reserves. 

No  reason  of  public  policy  exists  to  exclude  this 
class  of  public  lands  from  the  operation  of  the  pre- 
emption laws. 

Submitted  Jan.  25, 1861.  Decided  Feb.  18, 1861. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  from  the  Southern  District  of  Illi- 
nois. 

The  bill  in  this  case  was  filed  in  the  court 
below,  hj  the  present  appellee,  to  quiet  title  to 
land.  The  defendant  demurred,  and  the  de- 
murrer was  overruled,  and  the  defendant  elect- 
ing to  abide  by  hi<«  demurrer,  judgment  was  en- 
tered for  the  plaintiff,  and  the  defendant  ap- 
pealed to  this  court. 

The  case  is  further  stated  in  the  opinion. 

Mr.  A.  B.  Itos  for  appellant. 

Mr.  B.  £.  WiUiama  tor  appellee. 

Mr.  Justice  Campliell  delivered  the  opinion 
of  the  court: 

The  appellee  filed  this  bill  in  chancery  in  the 
circuit  court  to  quiet  his  title  to  a  portion  of 
Acction  33,  in  to^^Tiship  17  north,  of  range  8 
irnst,  of  the  third  principal  meridian,  in  the 
county  of  Champaigne,  Illinois.  By  the  act 
of  Congress  of  the  20th  September,  1850  (9 
Stat,  at  Large,  466),  for  granting  the  rieht 
of  way  and  making  a  ^rant  of  land  to  the 
states  of  Illinois,  Mississippi,  and  Alabama,  in 
aid  of  the  construction  of  a  railroad  from  Chi- 
cago to^fobile,  there  was  granted  to  the  state 
of  Illinois,  for  the  purpose  of  making  the  rail- 
road described  in  the  title  of  the  act,  every  alter- 
nate section  of  land  desipiated  by  even'  num- 
bers, for  six  sections  in  width  on  each  side  of  the 
road  and  in  case  any  of  these  sections  had  been 
sold,  or  were  subject  to  a  pre-emption  claim, 
then  the  state  was  authorized  to  select  from  the 
lands  of  the  United  States,  contiguous  to  the 
tier  of  sections  before  mentioned,  so  much 
land  in  sections  and  parts  of  sections  as  should 
make  up  the  full  complement  of  land  included 
in  the  concessions  in  the  act.  The  act  further 
provided,  that  the  sections  and  parts  of  sections 
of  lands,  which,  by  the  grant,  might  remain  to 
the  United  States  within  six  miles  on  each  side 
of  the  road,  should  not  be  sold  for  less  than 
double  the  minimum  price  of  the  public  lands, 
when  sold.  To  comply  with  the  requirements 
of  this  act,  the  commissioner  of  the  General 
Land  OSioe  withdrew  from  entry  or  sale  the 
land  on  either  side  of  the  trade  of  the  road, 
until  the  state  of  Illinois  could  make  the  selec- 
tions that  were  authorized  by  it.  These 
*were  completed  in  1852,  and  during  that[*306 
year  the  President  of  the  United  States,  by  a 
proclamation,  directed  the  sale  of  those  sections 
and  parts  of  sections  along  the  line  of  the  road 
that  had  remained  to  the  United  States,  after 
the  satisfaction  of  the  grant  to  Illinois.  Sudi  of 
the  sections  as  were  not  sold  became  subject  to 
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private  entry.  The  section  of  land  described  in 
the  plnintiff's  bill,  a  portion  of  which  forms  the 
subject  of  this  suit,  was  one  of  these,  and  was 

Purchased  at  private  sale  at  the  Land  Office,  in 
foveniber,  1855,  by  a  person  under  whom  the 
plaintiff  derives  his  claim,  and  who  has  the 
usual  receipt  given  by  the  receiver  of  the  Land 
Office. 

The  conflicting  claim  against  which  the  ap- 
pellee seeks  relief  originates  in  an  entry  by  the 
appellant  in  November,  1856,  as  having  a  pre- 
emption right  under  a  settlement  begun  in  Oc- 
tobier,  1855,  before  the  date  of  the  entry  on 
which  the  title  of  the  appellee  is  foundea.  A 
patent  issued  to  the  appellant  as  having  the 
superior  claim.  The  object  of  the  bill  is  to  re- 
verse the  decision  of  the  officers  of  the  Land  Of- 
fice, and  to  obtain  a  relinquishment  of  the  legal 
title  evinced  by  this  patent,  and  the  only  ques- 
tion presented  is,  whether  the  land  was  tne  sub- 
ject of  a  pre-emption  right  in  November,  1855. 

The  10th  section  of  the  act  of  the  4th  Sep- 
tember, 1841  (5  Stat,  at  L.  453),  confers  upon 
the  beneficiaries  of  that  act,  "who  shall  make 
a  settlement  in  person  on  the  public  lands  to 
which  the  Indian  title  has  been  extinguished, 
and  which  shall  have  been  surveyed  prior  there- 
to, and  who  shall  improve  and  inhabit  the  same, 
as  specified  in  the  act,  a  right  of  pre-emption  to 
one  quarter  section  of  land."  Amon^  the  excep- 
tions in  the  act  to  the  exercise  of  this  right  of 
pre-emption,  is  one  that  includes  "sections  of 
lands  reserved  to  the  United  States,  alternate  to 
other  sections  granted  to  anv  of  the  states  for 
the  construction  of  any  canal,  railroad  or  other 
public  improvement."    6  Stat,  at  L.  466. 

Subsequent  acts  of  Congress  extend  the  pre- 
emption privilege  to  lands  not-  surveyed  at  the 
time  of  the  settlement,  and  confer  privileges 
upon  settlers  on  school  lauds,  and  on  lands  re- 
■erved  for  private  claims.  Mar.  3,  1843 ;  5  Stat. 
at  L.  620,  §S  3,  9. 

897*]  •In  1853  the  pre-emption  laws,^s  they 
now  exist,  were  extended  to  the  reserved  sections 
of  public  lands  alon^^  the  lines  of  all  the  rail- 
roads, wherever  public  lands  have  been  granted 
by  acts  of  Ckmgress,  in  cases  where  the  settle- 
ment and  improvements  bad  been  made  prior  to 
the  final  allotment  of  the  alternate  sections  to 
such  railroads  by  the  General  Land  Office.  Mar. 
8,  1853;  10  Stat  at  L.  244. 

In  the  administration  of  these  laws,  the  Ex- 
ecutive Depa^rtment  of  the  government  has  de- 
cided, that  after  the  restoration  to  market  of 
the  lands  embraced  in  the  exception  we  have 
quoted  from  the  act  of  1841,  and  when  they 
have  become  subject  to  entry  at  private  sale, 
they  lose  their  character  as  reserved  lands,  and 
will  then  be  subject  to  the  privileges  of  pre- 
emption in  favor  of  settlers.  The  policy  of  the 
Federal  government  in  favor  of  settlers  upon 
public  lands  has  been  liberal.  It  recognizes  their 
superior  equity,  to  become  the  purchasers  of  a 
limited  extent  of  land  comprehending  their  im- 
provements, over  that  of  any  other  person. 

By  the  act  of  1841  (6  Stat,  at  L.  453),  the 
pre-emption  privilege  in  favor  of  actual  settlers 
was  extended  over  all  the  public  lands  of  the 
United  States  that  vrere  fitted  for  agricultural 
purposes  and  prepared  for  market.  Later 
statutes  enlarged  the  privilege,  so  as  to  embrace 
lands  not  subject  to  sale  or  entry,  and  dearly 


evince  that  the  actual  settler  Is  the  most  favored 
of  the  entire  class  of  purchasers.  No  act  of  Con- 
gress has  defined  the  meaning  of  the  term  "re- 
serve," as  applied  to  lands  in  these  various  acts, 
nor  detemimed  explicitly  when  these  alternate 
sections  lose  their  character  as  reserves.  But  all 
other  public  lands  fitted  for  agricultural  pur- 
poses, after  they  had  been  offered  at  public  sale, 
are  affected  by  the  privilege  of  the  actual  settler 
to  have  the  prcferenoe  of  entry.  No  reaaon  of 
public  policy  exists  to  exclude  this  class  of  pub- 
lic lanas  from  the  operation  of  the  same  law, 
under  the  same  conditions.  No  violence  is  done 
to  the  language  of  the  act  by  limiting  the  ex- 
ception to  the  temporary  withdrawal  of  Uie 
lands  from  the  market,  and  the  liberal  policy 
of  Congress  in  favor  of  the  actual  settler  is 
better  accomplished  by  a  restrictive  rather  than 
cfxtensive  *  interpretation  of  the  exoep-  [*308 
tional  clause  in  the  act.  We,  therefore,  sanc- 
tion the  construction  adopted  in  the  Land  Office. 

The  circuit  court  overruled  the  demurrer  ci 
the  defendant  to  the  bill,  and  made  a  decree  in 
conformity  to  the  prayer  of  the  bill,  lliis  it 
error. 

The  decree  of  the  eirouii  eowrt  is  revened, 
and  the  cause  is  remanded  to  the  eirouii  court 
tcith  directions  to  dismiss  the  bill,  with  costs. 


JOSEPH   H.  ABLER,  Lewis  SchiflT,  Solomoo 
Adler  and  Lobe  KindskofiT,  Plffs.  in  Err,, 

V. 

AARON  D.  FENTON,  Oliver  H.  Lee,  Wmw  tt 
Davis  and  Merritt  T.  Cole. 

(See  8.  C.  24  How.  407-418.) 

Insolvent  debtor  may  alienate  his  property 
pending  sutts  against  him — general  creditor 
cannot  bring  action  to  set  aside  deed  of 
fraudulent  to  creditors. 

Chancery  will  not  interfere  to  prevent  an  laiol- 
vent  debtor  from  alienating  his  property  to  avobl 
an  exlatlne  or  prospective  debt,  even  when  there  If 
a  suit  pending  to  establish  it. 

A  creditor  acQuires  a  lien  apon  the  lands  of  hii 
debtor  bv  a  Judgment ;  and  apon  the  personal  goodi 
of  the  debtor,  by  the  delivery  of  an  exeention  to 
the  sheriff.  It  is  only  by  these  liens  that  a  creditor 
has  any  vested  or  specific  right  in  the  property  of 
his  debtor. 

Before  these  liens  are  acquired,  the  debtor  bii 
full  dominion  over  his  properly ;  he  may  convert 
one  species  of  property  into  another,  and  he  ouy 
alienate  to  a  purchaser. 

The  rights  of  the  debtor  and  those  of  a  creditor, 
are  defined  by  positive  rules,  and  cannot  be  contra- 
vened or  varied  bv  any  interposition  of  equity. 

A  general  creditor  cannot  bring  an  action  on  tbe 
case  against  his  debtor  or  against  those  combiBlnr 
and  colIudinfT  with  liim  to  make  dispositions  ot  bit 

eroperty,  although  the  object  of  those  dispositioni 
i  to  hinder,  delay,  and  defraud  creditors. 


Argued  Feb.  5,  JS61.      Decided  Feb,  tS,  18S1. 
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Note. — Fraud  in  avoidance  of 
Harding  v.  Handy,  6  U  ed.  U.  &  429. 
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This  wa«  an  action  on  the  case  brought  by 
the  present  defendants  in  error  in  the  court  be- 
low. , 

Upon  the  trial  below,  the  pury,  under  the 
charge  of  the  court,  rendered  a  judgment  for  the 
plaintiffs.  The  defendants  brought  the  case  to 
this  court  upon  various  exceptions. 

The  case  fully  appears  in  the  opinion  of  the 
court. 

^fessr8.  Jamea  S.  Brown  and  J.  B.  Doolit- 
tle,  for  the  plaintiffs  in  error: 

We  contend  that  a  creditor,  as  such,  having 
neither  judgment  nor  writ,  has  no  interest  in 
his  debtor's  fraud. 

Wigffins  v.  Armatrongf  2  Johns.  Ch.,  144; 
Tate  V.  Liggat,  2  Leigh,  84 ;  Beck  v.  Burdeit,  I 
Paige,  305;  9  Wend.  505. 

If  this  be  conceded,  it  follows  that  he  can  be 
legally  affected  by  no  conspiracy  which  relates 
merely  to  the  removal  or  destruction  of  that 
property,  whatever  be  the  motive  of  the  act. 
Even  should  it  result  in  the  ruin  of  his  debtor 
and  the  final  loss  of  the  debt,  it  becomes  dam- 
nufn  absque  injuria. 

See,  also,  Williams  v.  Brown,  4  Johns.  Ch. 
662. 

Mr.  William  P.  Linde,  for  defendants  in 
error: 

Whenever  there  is  fraud  or  deceit  by  the  one 
party  and  injury  to  the  other,  or  damnum  cum 
tfi/uf-ta,  then  an  action  will  lie. 

Jones  V.  Parker,  1  Cow.  446 ;  Tappan  v.  Pow- 
ers, 2  Hall,  77 ;  3  Bl.  Com.  122 ;  3  Rob.  Pr.  423 ; 
Adams  v.  Page,  7  Pick.  542;  Hopkins  v.  Bebee, 
26  Pa.  86;  Upton  v.  Vail,  6  Johns.  182;  Mere- 
dith V.  Johns,  1  Hen.  &  M.  585;  Cotterell  v. 
Jones,  11  C.  B.  717;  Smith  v.  Tonstall,  Carthew, 
3. 

A  creditor  without  judgment  or  execution, 
and  even  before  his  debt  is  due,  may  sue  par- 
ties at  law  in  an  action  on  the  case,  who  con- 
spire to  defeat  the  right  of  collection,  by  fraud- 
ulently concealing  and  converting  the  debtor's 
goods. 

Kelsey  v.  Murphy,  20  Pa.  84;  Moii  v.  Dan- 
forth,  6  Watts,  304;  Mof^-ison  v.  Witherill,  8 
8eirg.  &  R.  502. 

"Ae  action  is  for  a  wron^,  independent  of  con- 
tract. The  amount  ol  the  indebtedness  is  shown 
in  ascertaining  the  damages.  It  is  not  uni- 
versally true  that  when,  by  agreement,  an  act  is 
to  be  done  on  a  future  day,  no  action  can  be 
brought  for  a  breach  of  the  agreement  till  the 
day  Tot  doing  the  act  in  question  has  arrived. 

See  Hochstcr  v.  De  La  Tour,  2  El.  &  B.  678 ; 
Short  V.  Stone,  8  Q.  B.  358;  Ford  v.  Tiley,  6 
Bam.  &  C.  325 ;  Lovelock  v.  Franklyn,  8  Q.  B. 
371;  Boicdell  v.  Parsons,  10  East,  359. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  action  was  instituted  by  the  defendants 
in  error  to  the  district  court,  as  creditors  of  two 
of  the  plaintiffs  in  error,  Adler  &  SchifT,  upon 
the  complaint  that  this  firm  had  combined  and 
conspired  with  their  oodefendants  in  the  court 
below  to  dispose  ol  their  property  fraudulently, 
so  as  to  hinaer  and  defeat  their  creditors  in  tne 
collection  of  their  lawful  demands,  by  means 
of  which  fraudulent  acta  they  affirm  they  suf- 
fered vexation  and  expense,  and  finally  incurred 
the  loss  of  their  debt. 
24  How. 


The  defendants  pleaded  the  general  issue. 
Upon  the  trial  *the  plaintiffs  proved  [*400 
that  Adler  &,  Schiff  were  traders  in  Milwaukee, 
and  to  carry  on  their  business,  in  August,  1857, 
purchased  of  the  plaintiffs,  and  other  merchants 
in  New  York,  upon  credit,  a  large  quantity  of 
merchandise,  which,  with  their  other  property, 
shortly  after  its  delivery  at  Milwaukee,  was  as- 
signed to  one  of  their  codefendants,  for  the 
ostensible  purpose  of  paying  their  debts,  but 
really  with  the  purpose  of  more  effectually  con- 
cealing it  from  the  pursuit  of  their  creditors. 

There  was  testimony  conducing  to  convict  all 
the  defendants  of  a  common  design  to  accom- 
plish this  purpose.  The  phiintiffs  had  extended 
a  credit  to  Adler  &  Schin  of  two,  four  and  six 
months.  They  caused  an  attachment  to  issue 
against  this  firm  upon  all  their  debt  which  had 
1)ecome  due  at  the  time  these  transactions  oc- 
curred, which  was  levied  upon  suflicient  prop- 
erty to  satisfy  it,  and  afterwards,  and  before 
the  maturity  of  their  remaining  demand,  this 
suit  was  commenced.  At  the  time  of  the  trial, 
this  demand  was  their  only  claim  against  Adler 
&  Schiff. 

The  defendants  requested  the  court  to  in- 
struct the  jury,  "that  a  creditor  at  large,  as 
such,  has  no  legal  interest  in  the  goods  of  his 
debtor,  and  cannot  maintain  an  action  for  any 
damages  done  to  such  property ;  and  that  if  the 
defendants  had  been  g^uilty  of  a  conspiracy  to 
remove  the  property  of  a  debtor,  and  tnereby  to 
defraud  his  creditors,  a  creditor  at  large,  not 
having  a  present  right  of  nction  agninst  such 
debtor,  has  not  such  an  interest  in  the  subject 
of  the  fraud  as  to  enable  him  to  maintain  an 
nction  for  damages  against  the  defendants,  and 
that  the  declaration  discloses  no  cause  of  action 
against  the  defendants."  llie  court  declined  to 
give  this  instruction,  but  charged  the  jury  "that 
the  plaintiffs  sold  their  goods  to  Adler  £  Schiff 
on  credit;  they  had  no  interest  in  the  goods  sold, 
or  in  the  other  property  of  these  defendants, 
but  an  interest  in  the  debt  owing  for  the  goods 
so  sold  on  credit.  And  if  the  defendants  have 
been  guilty  of  a  conspiracy  to  remove  the  prop- 
erty of  Adler  k  Schiff,  and  they  did  so  remove 
their  property,  with  intent  to  defraud  the  plain- 
tiffs m  the  collection  of  their  debt  when  it 
should  become  payable,  even  though  it  was  not 
payable  when  such  removal  was  effected,  the 
plaintiffs  have  *a  cause  of  action  after  [*410 
the  debt  became  payable."  To  enable  the  plain- 
tiffs to  sustain  an  action  on  the  case  like  the 
present,  it  must  be  shown  that  the  defendants 
have  done  some  wrong,  that  is,  have  violated 
some  right  of  theirs,  and  that  damage  has  re- 
sulted as  a  direct  and  proximate  consequenes 
from  the  commission  of  tnat  wrong.  The  action 
cannot  be  sustained,  because  there  has  been  a 
conspiracy  or  combination  to  do  injurious  acts. 
In  Sai)il€  V.  Roberts,  1  Ld.  Raym.  374,  Lord  Holt 
said,  "it  was  objected  at  the  bar  against  these 
old  cases,  that  they  were  grounded  upon  a  con- 
spiracy, which  is  of  an  odious  nature  and,  there- 
fore, suflicient  groimd  for  an  action  by  itself. 
But  to  this  objection  he  answered,  that  conspir- 
acy is  not  the  ground  of  these  actions,  but  the 
damages  done  to  the  party;  for  an  action  will 
not  lie  for  the  greatest  conspiracy  imaginable  if 
nothing  be  put  in  execution."  There  are  cases 
'  ol  injurious  acts  lor  which  a  suit  will  not  lie 
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iinlesfl  there  be  fraud  or  nmlioe  concurring  to 
dinracterize  and  diHtiii^ish  them.  But  in  these 
ca^ea  the  act  must  be  tortious,  and  there  must 
1>e  consequent  dama^.  An  act  legal  in  itself, 
and  violating  no  right,  cannot  be  made  action- 
able on  account  of  the  motive  which  superin- 
duced it.  It  is  the  iprovince  of  ethics  to  con- 
sider of  actions  in  their  relation  to  motives,  but 
jurisprudence  deals  with  actions  in  their  rela- 
tion to  law,  and  for  the  most  part  independently 
of  the  motive.  In  Hutchins  v.  Hutchins^  7  Hill 
(N.  v.),  104,  the  defendants  had  successfully 
conspired  to  induce  a  testator  by  fraudulent 
representations  to  alter  a  will  he  bad  made  in 
favor  of  the  plaintiff. 

The  court  said,  ''for  injuries  to  health,  liberty, 
and  reputation,  or  to  rights  of  property,  per- 
gonal or  real,  the  law  has  furnished  appropriate 
remedies.  The  former  are  violations  of  the  ab- 
solute rights  of  the  person,  from  which  damage 
results  as  a  legal  consequence.  As  to  the  latter, 
the  party  aggrieved  must  not  only  establish  that 
the  alleged  tort  or  trespass  has  been  committed, 
but  must  aver  and  prove  his  right  or  interest  in 
tlie  property  or  thing  affected,  before  he  can  be 
deemed  to  have  sustained  damages  for  which  an 
action  will  lie."  And  because  the  plaintiff  had 
a  mere  possibility  of  benefit,  and  was  deprived 
only  of  hopes  and  expectations,  it  was  decided 
411*]  *that  the  action  in  that  case  would  not 
lie.  In  Stevenson  v.  yeunhamy  13  C.  B.  285,  it 
was  determined,  that  when  the  act  complained 
of  is  not  unlani'ful  per  «e,  the  characterizing  it  as 
malicious  and  wrongful  will  not  be  sufficient  to 
sustain  the  action.  In  the  present  suit,  the 
nlnintiffs  do  not  allege  that  they  were  defrauded 
in  the  contract  of  sale  of  their  merchandise, 
although  there  is  abundant  testimony  to  show 
that  the  purchases  were  made  by  Adler  &  Schiff, 
with  th»*  intention  of  defrauding  their  vendors. 
But  the  plaintiffs,  by  electing  to  sue  for  the 
pr'uv.  have  waived  that  fraud  and  confirmed 
the  sale.  Adler  &  Schiff  were  the  lawful  own- 
ers of  the  property  at  the  time  this  suit  was  com- 
menced. They  had  the  legal  right  to  use  and 
enjoy  it  to  the  exclusion  of  others,  and  no  one 
had  an}'  ri«rlit  to  interfere  with  their  use  or  dis- 
position ;  none,  unless  there  be  a  right  conferred 
by  the  law  upon  a  creditor  to  prevent  the  ac- 
complishment of  fraud  by  his  debtor,  and  to 
]>ursue  him,  and  others  assisting  him,  for  a  revo- 
cation of  acts  done  to  hinder,  delay,  or  defraud 
him,  in  the  collection  of  his  demand. 

The  autliorities  are  clear,  that  chancery  will 
not  interfere  to  prevent  an  insolvent  debtor  from 
alienaiting  his  property  to  avoid  an  existing  or 
prospective  debt,  even  when  there  is  a  suit  pend- 
ing to  establish  it.  In  Moran  v.  DaxceSy  Hopkins 
Ch.  305,  the  court  says:  ''Our  laws  determine 
with  accuracy  the  time  and  manner  in  which 
the  property  of  a  debtor  ceases  to  be  subject  to 
his  di8[Ki8ition,and  becomes  subject  to  the  rights 
of  his  creditor.  A  creditor  aoquires  a  lien  upon 
the  lands  of  his  debtor  by  a  judgment,  and  upon 
the  personal  goods  of  the  debtor  by  the  delivery 
of  an  execution  to  the  sheriff,  it  is  only  by  these 
liens  that  a  creditor  has  any  vested  or  specific 
right  in  the  property  of  his  debtor.  Before  these 
liens  are  acquired,  the  debtor  has  full  dominion 
over  his  property;  he  may  convert  one  species 
of  property  into  another,  and  he  may  alienate 
to  a  purchaser.  The  rights  of  the  debtor,  and 
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those  of  a  creditor,  are  thus  defined  by  posiUvt 
rules;  and  the  points  at  which  the  power  of  the 
ilebtor  ceases  and  the  right  of  the  creditor  com- 
mences, are  clearly  established.  These  regula- 
tions cannot  be  contravened  or  varied  hy  any 
"* interposition  of  equity.  Tliere  are  cases  [*412 
in  which  the  violation  of  the  rights  of  a  cred- 
itor, within  these  limits,  has  formed  the  subject 
of  an  action  at  law  against  third  persons.  Smith 
V.  Ton&iaU,  Carth.  3;  Penrod  v.  Mitchell,  8  Ser;-. 
L  R.  522 ;  Relay  v.  Uut  phy,  20  Pa.  St.  78 ;  VatCM 
V.  Joyce,  11  Johns.  130.  But  the  analogies  of 
the  law,  and  the  doctrine  of  adjudged  cases,  will 
not  allow  of  an  extension,  by  the  courts,  of  the 
remedy  employed  in  those  cases  in  favor  of  a 
general  creditor.  This  subject  was  discussed 
much  at  lar^  in  hamh  ▼.  Btoney  11  Pick.  527. 

"The  plaintiff  complained  of  the  fraud  of 
the  defendant  in  purchasing  the  property  of  his 
absconding  debtor,  in  order  to  aid  and  abet  hitn 
in  the  fraudulent  purpose  of  evading  the  pay- 
ment of  his  debts.  Tlie  court  ask,  what  damage 
has  the  plaintitf  sustained  by  the  transfer  of  his 
debtor's  property  T  He  has  lost  no  lien,  for  he 
had  none.  No  attachment  had  been  defeated, 
for  none  had  been  made.  He  has  not  lost  the 
custody  of  his  debtor's  body,  for  he  had  not  ar- 
rested him.  He  has  not  been  prevented  from 
attaching  the  property,  or  arresting  the  body  of 
his  debtor;  for  he  had  never  procured  any  writ 
of  attachment  against  him.  He  has  lost  no 
claim  upon,  or  interest  in  the  property,  for  be 
never  acquired  either.  The  most  thai  can  be 
said  is,  that  he  intended  to  attach  the  property, 
and  the  wrongful  act  of  the  defendant  has  pre- 
vented him  from  executing  this  intention. 
.  .  .  On  the  whole,  it  does  not  appear  that 
the  tort  of  the  defendant  caused  any  diamage  to 
the  plaintiff.  But  even  if  so,  yet  it  is  too  re- 
mote, indefinite  and  contingent  to  be  the  |i^uiid 
of  an  action."  The  same  court  reaffirmecl  thi« 
doctrine  in  Wellington  v.  Small,  3  Gush.  140. 

Cnquestionably,  the  claims  of  morality  and 
justice,  as  well  as  the  legitimate  interests  of 
creditors,  require    there    uiould    be  protection 
against  those  acts  of  an  insolvent  or  dishonest 
debtor  that  are  contrary  to  the  prescriptions  of 
law,  and  are  unfaithful  and  injurious.   But  the 
legislature  must  determine  upon  the  remedies 
appropriate  lor  this  end;  and  the  difficulty  of 
the  subject  is  evinced  by  the  diversity  in  the 
Hystems  of  different  states  for  adjusting  the  re- 
lations  of   creditor   and    *debtor,    con-  [*413 
Histently  with  equity  and  humanity.    Bankrupt 
and  insolvent  laws,  laws  allowing  of  attachment 
and  sequestration  of  the  debtor's  estate,  and  for 
the  revocation  of  fraudulent  conveyance*,  cred- 
itor's bills  and  criminal  prosecutions  for  fraud 
or  conspiracy,  are  some  of  the  modes  that  have 
been  adopted  for  the  purpose.    In  the  absenee  of 
special  legislation,  we  may  safely  afllrro  that  s 
general  creditor  cannot  bring  an  action  on  the 
case  against  his  debtor,  or  against  those  com- 
bining or  colluding  with  him  to  make  disposi- 
tions of  his   property,   although   the  object  of 
those  dispositions  be  to  hinder,  delay,  mud  de- 
fraud cretlitors. 

The  charge  of  the  district  judge  is  erroneous, 
and  the  judgment  of  that  court  is  reversed,  atd 
the  cause  remanded  for  furihsr  proceedings. 
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THE  UNION  STEAMSHIP  COMPANY  OF 
PHILADELPHIA,  Claimant  and  Owner  of 
the  Steamship  Pennsylvania,  her  Tackle,  etc. 

Appta, 

V. 

THE  NEW  YORK  &  VIRGINIA  STEAMSHIP 

COMPANY. 

(See  8.  C  24  How.  307-816.) 

Collision  by  inevitable  accident — lohere  damages 
mtist  fall — where  one  or  both  parties  in  fault, 
who  liable  for  damages — what  is  inevitable  ac- 
cident— negligence,  what  is — starboarding  the 
helm — ins  ufficien  t   eacuse. 

Collision  between  two  steamboats  where  It  Is 
conceded  that  the  collision  was  not  occasioned  by 
any  faalt  on  the  part  of  those  in  charge  of  the  in- 
jured vessel,  but  it  is  insisted  that  the  colliding 
steamer  was  also  without  fault,  and  that  the  col- 
lision was  the  result  of  inevitable  accident. 

Where  a  collision  occurs  exclusively  from*  nat- 
ural causes,  and  without  any  negligence  or  fault 
either  on  the  part  of  the  owners  of  the  respective 
vessels,  or  of  those  intrusted  with  their  control  and 
management,  the  rule  of  law  is,  that  the  loss  must 
rest  where  it  fell ;  on  the  principle  that  no  one  is 
responsible  for  such  an  accident.  If  it  was  produced 
by  causes  over  which  human  agency  could  exer- 
cise no  control. 

But  that  rule  has  no  application,  whatever,  to  a 
case  where  uegligence  or  fault  is  shown  to  have 
been  committed  on  either  side. 

If  the  fault  was  one  committed  by  the  libelant 
alone,  proof  of  that  fact  is  of  itself  a  suf&cient  de- 
fense ;  or  if  the  respondent  alone  committed  the 
tSLuU,  then  the  libelant  is  entitled  to  recover ;  and 
If  both  were  in  fault,  then  the  damages  must  be 
equally  apportioned  between  them. 

It  IS  only  when  the  disaster  happens  from  nat- 
ural causes,  and  without  negligence  or  fault  on 
either  side,  that  the  defense  of  accident  can  be  ad- 
mitted. 

Inevitable  accident,  as  applied  to  cases  of  this 
description,  must  be  understood  to  mean  a  "col- 
lision which  occurs  when  both  parties  have  en- 
deavored by  every  means  in  their  power,  with 
care  and  caution,  and  a  proper  display  of  nautical 
skill,  to  prevent  the  occurrence  of  the  accident" 

It  is  not  ioevitabie  accident  where  a  master  pro- 
ceeds careles3lv  on  his  voyage,  and  afterwards  cir- 
cumstances arise,  when  it  is  too  late  for  him  to  do 
what  is  fit  and  proper  to  be  done. 

He  must  show  that  he  acted  seasonably,  and  that 
lie  "did  everything  which  an  experienced  mariner 
could  do,  adopting  ordinary  caution,"  and  that  the 
collision  ensued  in  spite  of  such  exertions. 

Where  it  was  so  dark  that  the  lights  of  the  ap- 
proaching steamer  could  not  be  seen,  It  was  negll- 
^nce  in  the  master,  while  his  steamer  was  pro- 
ceeding at  the  rate  of  six  miles  an  hour,  to  remain 
in  the  saloon,  wholly  inattentive  to  the  peculiar 
dangers  incident  to  the  character  of  the  night. 

If  it  was  not  unusually  dark,  then  It  Is  clear  that 
there  was  gross  negligence  on  the  part  of  those  in 
charge  of  the  deck. 

The  great  fault  committed,  was  that  of  putting 
the  helm  to  starboard,  Instead  of  keeping  the  course 
or  porting  it,  when  it  became  known  that  the  other 
steamer  was  approaching. 

The  excuse  given  for  it  by  the  pilot,  that  he  sup- 
posed his  own  steamer  was  backing,  only  adds  to 
the  magnitude  of  the  error,  as  it  shows  that  the 
order  was  given  without  knowing  what  its  effect 
would  be. 

Argued  Feb,  IS,  1861.       Decided  Feb.  25,  1861. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Vir^nia. 
This  was  a  case  growing  out  of  a  collision. 
The  libel  was  filed  by  the  present  appellees  in 
the  district  court  of  the  United  States  for  the 
eastern   district   of  Virginia.     The   court   de- 

NOTB. — CoUiiion;  rules  for  avoiding.     Bteamer 
meeiinj/  Mieamer — see  notes  to  14  L.  ed.  U.  8.  68 ; 
85  L.  ed.  U.  8.  453 ;  28  C  C.  A.  582 ;  30  C.  C  A. 
630. 
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creed  in  favor  of  the  libelants;  and  the  claim- 
ants, the  present  appellants,  appealed  to  the 
circuit  court,  by  which  court  the  decree  of  the 
district  court  was  affirmed.  The  claimants  ap- 
pealed to  this  court. 

The  case  is  further  stated  in  the  opinion. 

Messrs.  Robert  P.  Kane  and  A.  A.  SntitlL 
for  the  appellant. 

Mr.  William  F.  Watson  for  the  appellees. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  circuit 
court  of  the  United  States  for  the  eastern  dis- 
trict of  Virginia,  sitting  in  admiralty.  The 
libel  was  filed  in  the  district  court  by  the  ap- 
pellees, on  the  13th  day  of  June,  1855.  It  was 
a  proceeding  in  rem  against  the  steamship  Penn- 
sylvania, and  was  instituted  to  recover  com- 
pensation for  certain  damage  done  to  the 
steamship  Jamestown,  by  means  of  a  collision 
which  occurred  between  those  steamers  in 
Elizabeth  river,  on  the  night  of  the  7th  of 
January,  1855,  some  five  or  six  miles  below  the 
port  of  Norfolk,  in  the  state  of  Virginia.  At 
the  time  of  the  collision,  The  Jamestown  was 
on  her  regular  weekly  trip  from  the  port  of 
Norfolk  to  Richmond,  in  the  same  state,  and 
The  Pennsylvania  was  proceeding  up  the  river 
to  Norfolk,  in  the  prosecution  of  her  regular 
semi-monthly  trip  from  Philadelphia  to  her 
place  of  destination.  Libelants  allege  that  The 
Jamestown  was  pursuing  her  usual  and  proper 
course  down  the  river,  and  that  the  collision 
occurred  in  consequence  of  •the  im-  [*300 
proper  and  unskilful  management  of  those  in 
charge  of  the  other  steamer.  Process  was  duly 
serv^,  and  the  respondents  appeared  and 
answered  to  the  suit.  They  admitted  the  col- 
lision but  alleged,  in  effect,  that  it  occurred  in 
consequence  of  the  intense  darkness  of  the 
night,  occasioned  bv  a  dense  fog,  without  any 
such  negligence  or  fault  as  alle^^  in  the  libel, 
and  in  spite  of  every  possible  precaution  on  the 
part  of  those  in  charge  of  their  steamer  to  pre- 
vent it.  A  decree  was  entered  for  the  libelants 
in  the  district  court,  which  was  affirmed,  on 
appeal,  in  the  circuit  court,  and  thereupon  the 
respondents  appealed  to  this  court.  It  is  now 
conceded  by  the  respondents  that  the  collision 
was  not  occasioned  by  any  fault  on  the  part  of 
those  in  charge  of  the  injured  vessel,  but  it 
is  insisted  in  their  behalf  that  the  colliding 
steamer  was  also  without  fault,  and  that  the 
collision  was  the  result  of  inevitable  accident. 
To  establish  that  defense,  they  rely  entirely 
upon  the  character  of  the  night,  as  shown  by 
the  evidence,  and  the  circumstances  attending 
the  disaster.  From  the  evidence,  it  appears 
that  The  Jamestown  left  the  wharf  at  Norfolk 
on  the  7th  of  January,  1855,  about  eleven  or 
half  past  eleven  o'clock  at  night,  as  alleged  in  the 
libel.  When  she  started,  there  was  a  thick  fog 
in  the  harbor,  but  she  met  with  no  difficulty  in 
passing  out,  and  it  so  far  cleared  away  in  about 
half  an  hour  that  those  in  charge  of  her  deck, 
as  she  proceeded  down  the  river,  could  see  tiie 
lights  and  even  the  hulls  of  vessels  ahead,  and 
the  land  on  the  eastern  shore.  Several  wit- 
nesses also  testify  that  the  moon  had  risen,  and 
that  stars  were  occasionally  visible,  though  they 
admit  that  it  was  still  quite  foggy,  and  thst 
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there  was  a  heavy  mist  on  the  water.  Two 
competent  lookouts  were  accordingly  stationed 
at  tne  usual  place  in  the  forecastle,  and  the 
sifrnal  lights  of  the  steamer  were  properly  dis- 
played. Those  precautions  had  been  taken  at 
the  time  the  stumer  left  the  wharf,  but  about 
the  time  she  passed  the  naval  hospital,  the 
master,  as  he  nad  been  accustomed  to  do  on 
similar  occasions,  left  the  quarter  deck,  and 
took  a  position  in  the  rigging  of  the  steamer, 
some  ten  feet  above  the  hurricane  deck.  Leav- 
ing the  lookouts  properly  stationed  in  the  fore- 
castle to  perform  their  usual  duties,  he 
810*]  'doubtless  chose  that  more  elevated 
situation  to  get  a  less  obstructed  view  of  dis- 
tant objects,  and  he  testifies  that  he  could  then 
see  a  mile  and  a  half  ahead,  and  the  evidence 
furni$(hefi  no  good  reason  to  doubt  the  truth  of 
hiH  statement. 

Intending  to  take  the  eastern  side  of  the  chan- 
nel, another  precaution  also  became  necessary, 
so  as  not  to  incur  the  hazard  of  running  the 
steamer  aground ;  and  to  guard  against  any  such 
danger,  he  directed  the  mate  to  neave  the  lead 
at  short  intervals,  and  to  report  to  him  the 
soundings;  and  the  order  was  faithfully  obeyed. 
Having  taken  these  precautions,  he  continued 
to  prosecute  the  voyage  at  a  moderate  rate  of 
speed,  sometimes  stopping  the  engine  when  the 
fog  shut  in,  and  occasionally  ringing  the  bell 
and  sounding  the  whistle ;  and  the  steamer,  pur- 
suing her  regular  course,  rounded  Lambert's 
Point  in  perfect  safety,  passing  so  near  to  the 
buoy  located  there  that  it  was  seen  by  the  mas- 
ter from. his  position  in  the  rigging,  and  par- 
ticularly noticed.  On  arriving  there,  it  was 
necessary  to  change  the  course  of  the  steamer; 
and  inasmuch  as  he  had  noticed  the  buoy,  he 
was  enabled  to  perform  that  duty  without  dan- 
ger of  mistake.  Orders  were  accordingly  given 
to  the  wheelsman  to  set  the  course  north  one 
fourth  east,  and  to  run  by  the  compass.  Dur- 
ing all  this  time  the  master  remained  in  the 
T^gg^^t  And  he  testifies  that  after  the  steamer 
rounded  the  point,  he  could  see  from  the  buoy 
to  Craney  Island  light  ship,  which,  according  to 
his  estimate,  is  a  mile  and  a  half.  Presently, 
however,  as  the  steamer  advanced,  he  saw  an- 
other light,  on  the  larboard  bow  of  the  steamer, 
and  finding  upon  inquiry  that  the  wheelsman 
had  not  seen  it,  he  called  his  attention  to  the 
fact  that  there  were  two  lights,  expressing  the 
opinion,  at  the  same  time,  that  the  one  last  dis- 
covered was  the  light  of  The  Pennsylvania 
coming  up  the  river.  His  own  steamer  at  that 
time  was  heading  north,  half  east,  and  he  di- 
rected the  wheelsman  to  port  the  helm,  so  as  to 
keep  both  lights  well  on  the  larboard  bow, 
which  had  the  eflfect  gradually  to  sheer  the 
steamer  still  closer  to  the  eastern  side  of  the 
channel.  She  had  previously  been  running  in 
about  four  fathoms  of  water,  but  the  mate  soon 
reported  that  the  soundings  showed  only  three, 
811*]  and  as  she  'advanced,  he  informed  the 
master  that  there  was  but  two  and  a  half  fath- 
oms, and  cautioned  him  that  there  was  danger 
of  running  aground.  At  this  time  the  master 
saw  the  signal  lights  and  hull  of  The  Pennsyl- 
vania, as  she  passed  the  light  ship,  on  the  west- 
em  side  of  the  channel.  Immediate  orders 
were  then  eiven  to  ring  the  bell  and  sound  the 
whistle,  and  the  master  testiflea  that  the  signals 
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were  answered  from  the  approaching  steamer. 
Shortly  afterwards,  the  mate  reported  that  the 
soundings  showed  but  ten  feet  of  water,  and  im- 
mediately upon  receiving  that  information  he 
gave  the  necessary  orders  to  stop  the  machinery, 
and  reverse    the    ennne.     Both     orders    were 
promptly  obeyed,  and  it  was  then  the   master 
first  discovered  that  the  approaching  steamer 
had  altered  her  course,  and  was    hmding    di- 
agonally across  the  channel  towards  The  James- 
town.   They  were  then  less  than  a  quarter  of 
a  mile  apart,  and  seeing  that  a  collision  was  al- 
most inevitable,  he  instantly  directed  the  alarm 
bell  to  be  rung,  and  the  whistle  of  the  steamer 
to  be  sounded;  and  as  there  was  nothing  more 
that  he  could  do  to  avoid  the  danger,  he  gave 
warning  to  the  men  in  the  forecastle,  and  left 
the  rigging,  and  returned  to  the  quarter  deck. 
Further  reference  to  the  circumstances  preced- 
ing the  collision,  so  far  as  respects  the  injured 
steamer,  is  unnecessary  at  this  stage  of  the  in- 
vestigation.   According  to  the  evidence,  it  seems 
that  The  Pennsylvania  arrived  off  Cape  Henry 
at  an  early  hour  in  the  evening  of  the  day  of 
the  collision,  but  in  consequence  of  the   fog 
and  the  difficulties  of  the  navigation,  she  did 
not  enter  the  river  till  after  eleven  o'clock  at 
night.    She  proceeded  up  the  river  at  the  rate 
of  about  six  miles  an  hour,  and  the  mate,  who 
was  the  acting  pilot  after  she  entered  the  river, 
and  had  charge  of  her  deck,  admits  that  she  ran 
very  close  to  the  before-mentioned  light  ship, 
and  that  her  course  at  that  time  was  south,  half 
east,  and  it  is  not  possible  to  doubt  that  if  she 
had  continued  on  that  course  a  short  time  long- 
er, all  danger  would  have  been  avoided.    Such, 
however,  was  not  the  fact,  as  is  clearly  shown 
by  the  pilot  himself,  and  we  refer  to  his  testi- 
mony in  preference  to  that  of  the  master,  be- 
cause the  latter  remained  in  the  *saloon  ['312 
until  just  before  the  collision  occurred.    Among 
other  things,  the  pilot  admits,  that  shortly  after 
his  steamer  passed  the  light  ship,  he  gave  the 
order  to  starboard  the  helm;  and  what  seems 
even  more  remarkable,  in  cases  of  thir.  fleserip- 
tion,  he  acknowledges  that  he  gave  the  order  aft- 
er he  knew  that  another  steamer  was  approadi- 
ing,  thouffh  he  denies  that  he  had   seen  her 
lignts.    His  theory  is,  and  he  accordingly  tes- 
tifies, that  he  first  gave  the  order  to  stop  and 
back;   and  inasmuch  as  that  order   had  been 
executed,  and  the  steamer  had  actually  com- 
menced to  back,  that  nutting  the  helm  a-star- 
board  had  the  same  enect  as  porting  the  helm 
would  have  produced  if  the  steamer  had  been 
going  ahead.     But  it  is  a  sufficient  answer  to 
that  theory,  as  applied  to  this  case,  to  say  that 
the  evidence  shows,  beyond  the  reach  of  doubt, 
that  the  steamer  was  still  advancing  at  the 
rate  at  least  of  three  or  four  miles  an  hour,  so 
that,  upon  his  own  theory,  he  committed  an  er- 
ror, and  according  to  his  own  testimony  he  com- 
mitted it  with  a  knowledge  of  the  approaching 
danger.    Three  or  four  witnesses,  including  the 
ma^er  of  the  colliding  steamer,  testify  that 
she  was  advancing  three  or  four  miles  an  bonr 
when  the  collision  occurred,  and  the  damage 
done  to  the  injured  steamer  proves  to  a  dem- 
onstration that  her  headway  must  have  been 
very  considerable.    On  the  contrary,  the  injured 
steamer  had  nearly  stopped,  and  being  already 
as  dose  to  the  eastern  side  of  Uie  c&nnel  as 
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the  means  of  navigation  would  allow,  sbe  was 
almost  as  powerless  to  prevent  the  collision  as 
if  she  had  been  lashed  to  the  wharf  from  which 
she  started.  It  was  under  these  circumstances 
that  the  two  steamers  came  together,  and  the 
evidence  shows  that  the  colliding  steamer  struck 
the  other  on  the  port  bow  near  the  forward 
gangway,  some  thirty  or  fortv  feet  abaft  the 
stem.  As  described  by  the  witnesses,  it  was  a 
full  blow  at  right  angles,  and  had  the  effect 
to  force  the  stem  of  the  colliding  steamer  some 
six  feet  into  the  hull  of  the  other,  tearing  up  the 
deck  of  the  forecastle  a  third  part  of  the  way 
across  the  vessel,  and  breaking  into  two  pieces 
six  or  eight  of  the  largest  timbers.  Looking  at 
the  whole  circumstances  of  the  collision,  it  is 
vain  for  the  respondents  to  suppose  that 
313*]  *this  court  can  hold  that  it  was  the  re- 
sult of  inevitable  accident.  Where  the  collision 
occurs  exclusively  from  natural  causes,  and 
without  any  negligence  or  fault  either  on  the 
part  of  the  owners  of  the  respective  vessels,  or  of 
those  intrusted  with  their  control  and  manage- 
ment, the  rule  of  law  is,  that  the  loss  must 
rest  where  it  fell;  on  the  principle  that  no  one 
is  responsible  for  such  an  accident,  if  it  was 
produced  bv  causes  over  which  human  agency 
could  exercise  no  control.  Stainhack  v.  Bae,  14 
How.  533;  1  Pars.  M.  L.  187.  But  that  rale 
can  have  no  application  whatever  to  a  ea«e 
where  negligence  or  fault  is  shown  to  have 
been  committed  on  either  side;  for  if  the  fault 
was  one  committed  by  the  libelant  alone,  proof 
cf  that  fact  is  of  itself  a  sufficient  defense; 
or  if  the  respondent  alone  committed  the  fault, 
then  the  HMant  is  entitled  to  recover;  and 
dearly,  if  both  were  in  fault,  then  the  damages 
roust  be  equally  apportioned  between  them. 
Plainly,  therefore,  it  is  only  when  the  disaster 
happens  from  natural  causes,  and  without  neg- 
ligence or  fault  on  either  side,  that  the  defense 
set  up  in  this  case  can  be  admitted.  Inevit-able 
-  ''cident,  as  applied  to  cases  of  this  description, 
must  be  understood  to  mean  "a  collision  which 
occurs  when  both  parties  have  endeavored,  by 
every  means  in  their  power,  with  due  care  and 
caution,  and  a  proper  display  of  nautical  skill, 
to  prevent  the  occurrence  of  the  accident.  The 
Ijochliho,  3  W.  Rob.  318;  The  James  Gray  v. 
The  John  Frazer^  21  How.  184.  It  is  not  in 
evitable  accident,  as  was  well  remarked  by  the 
learned  judge  in  the  case  of  The  Juliet  Erakine^ 
t  Notes  of  Cases,  634,  where  a  master  proceeds 
carelessly  on  his  voyage,  and  afterwards  cir- 
cumstances arise,  when  it  is  too  late  for  him  to 
do  what  is  fit  and  proper  to  be  done."  He  muse 
show  that  he  acted  seasonably,  and  that  lie 
''did  everything  which  an  experienced  mari- 
nei  could  do,  adopting  ordinary  caution,"  and 
tliatt  the  collision  ensued  in  spite  of  such  exer- 
tions. The  Rose,  7  Jur.  381.  Unless  the  rule 
were  so,  it  would  follow  that  the  master  might 
neglect  the  special  precautions  which  are  often 
necessary  in  a  dark  night,  and  when  a  collision 
had  occurred  in  consequence  of  such  neglect, 
he  might  successfully  defend  himself  upon 
314*1  *the  ground  that  the  disaster  had  hap- 
pened from  the  character  of  the  night,  and  not 
from  any  want  of  exertion  on  hispart  to  prevent 
it.  The  Batavier,  40  Eng.  L.  &  £k|.  25;  The  Eu- 
ropa,  2  Eng.  L.  i  Ea.  564 ;  The  Mellona,  5  Notes 
of  Cases,  S^,  Applying  these  principles  to  the 
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present  eas^  H  fa  obvious  that  the  defense  set 
up  by  the  resi>ondents  cannot  be  sustained. 
Tney  not  only  fail  to  show  that  the  steamer  was 
without  fault,  but  the  testimony  of  those  in 
charge  of  her  inoontestably  proves  that  they 
were  guilty  of  n^ligence  in  more  than  one  par- 
ticular. Both  stumers  were  in  the  prosecution 
of  their  regular  and  stated  trips  and,  of  course, 
those  in  clutrge  of  them  knew,  or  ought  to  have 
known,  that  tney  were  liable  to  meet  each  other 
on  the  route;  and  if  it  was  so  dark  that  the 
lights  of  an  approaching  steamer  could  not  be 
seen,  it  was  negligence  in  the  master,  while  his 
steamer  was  proceeding  at  the  rate  of  six  miles 
an  hour,  to  remain  in  the  saloon,  wholly  inat- 
tentive  to  the  peculiar  dangers  incident  to  the 
character  of  the  night;  and  if  it  was  not  un- 
usually dark,  then  it  is  clear  that  there  was  gross 
negligence  on  the  part  of  those  in  charge  of  the 
deck.  It  is  shown  by  the  evidence  that  the 
colliding  steamer  had  two  lookouts;  but  it  is 
not  shown  what,  if  any,  duty  they  performed 
in  the  emergency,  or  that  any  inquiries  were 
made  of  them,  either  when  the  course  of  the 
steamer  was  changed  near  the  light  ship,  or  when 
the  pilot  heard  the  noise  made  by  the  wheels  of 
the  approaching  steamer.  But  the  great  fault 
committed  on  the  occasion  was  that  of  putting 
the  helm  to  starboard,  instead  of  keeping  the 
course  or  porting  it  when  it  became  known  that 
the  other  steamer  was  approaching;  and  the 
excuse  ^ven  for  it  by  the  pilot,  that  he  sup- 
posed his  own  steamer  was  backing,  only  adds 
to  the  magnitude  of  the  error,  as  it  shows  that 
the  order  was  given  without  knowing  what  its 
effect  would  be,  which  could  only  have  hap- 
pened from  indifference  or  inattention  to  duty. 
For  these  reasons,  we  are  of  the  opinion  that 
the  decision  of  the  circuit  court  was  correct,  and 
the  decree  is,  accordingly,  affirmed,  with  oosts. 


CHARLES  McMICKEN  PERIN,  Clyde  Perin, 
and  Mary  E.  Perin,  Infants,  by  their  Father 
and  Next  Friend,  Franklin  Perin,  Appts,^ 

V, 

FREEMAN  G.  CAREY,  Wm.  Crossman,  Wm. 
M.  T.  Hewson,  The  City  of  Cincinnati, 
Elizabeth  Randall,  David  P.  Stille  and  Eliza- 
beth, His  Wife,  and  Andrew  McMicken. 

(See  8.  C.  24  How.  465-508.) 

Will,  conveying  property  to  a  city  for  oharitahle 
uses,  is  ixUid — city  corporation  may  take 
devises  and  bequests  in  trust  for  charitable 
uses — preference  of  particular  classes  of  per- 
sons as  beneficiaries,  is  valid — what  devises 
are  charities — Ohio  legislature. 

Where  a  testator  devised  to  the  city  of  Cincin- 
nati, and  its  successors,  real  and  personal  estate, 
in  trust,  for  the  purpose  of  huildlng  and  main- 
taininuT  two  colleges  for  the  education  of  boys 
and  girls,  the  surplus  to  be  applied  to  education 
and   support   of   poor   orphans,   preference    to   be 

Note. — What  is  a  charity,  and  bequests  valid  for 
charitable  purposes  and  those  not — see  note  to  VI- 
dal  V.  Girard's  Exrs.  11  L.  ed.  U.  S.  205.  Devise  to 
trustees  for  charitable  uses  and  to  unincorporated 
associations.  Validitp  of  particular  devises  and  be- 
quests. Validity  of  cfiaritable  endowments  not  gov- 
erned by  statute  4$  Blis.  ch.  i-Hsee  note  to  Inglis 
V.  Trustees  Sailor's  Snug  Harbor,  7  L.  ed.  U.  S.  617. 
Municipal  corporation  as  trustee  of  charity — see 
note,  14  L.  B.  A.  60. 
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given  to  his  relations  and  descendants ;  held,  that 
the  doctrines  founded  upon  the  statute  of  43  Ells, 
ch.  4,  in  relation  to  charitable  trusts  to  corpora- 
tions, either  munlclDal  or  private,  have  been  adopt- 
ed by  the  courts  of  equity  in  Ohio,  but  not  by  ex« 
press  legislation ;  nor  was  that  necessary  to  give 
courts  of  euulty  In  Ohio  that  Jurisdiction. 

The  English  statutes  of  Mortmain  were  never  in 
force  In  the  English  colonies ;  and  if  they  were  ever 
considered  to  be  so  in  the  state  of  Ohio,  they  were 
repealed  by  the  state  act  in  1806. 

The  citv  of  Cincinnati,  as  a  corporation.  Is  capa- 
ble of  taking,  in  trust,  devises  and  bequests  for 
charitable  uses,  and  can  take  and  administer  the 
devises  and  bequests  in  the  will. 

Those  devises  and  bequests  named  are  charities, 
In  a  legal  sense;  and  are  valid  in  equity,  and  may 
be  enforced  In  equity  by  its  jurisdiction  In  such 
matters  without  the  Intervention  of  legislation  by 
the  state  of  Ohio. 

The  direction  in  the  will,  that  the  real  estate  de- 
vised should  not  be  alienated,  makes  no  perpetuity 
in  the  seuse  forbidden  by  the  law,  but  only  a  per- 
petuity allowed  by  law  and  equity  in  the  cases  of 
charitable  trusts. 

There  is  no  uncertainty  in  the  devises  and  be- 
quests as  to  the  beneficiaries  of  testator's  intention  ; 
and  his  preference  of  particular  persons,  as  to  who 
should  be  pupils  In  the  colleges  which  he  meant  to 
found,  was  a  lawful  exercise  of  his  rightful  power 
to  make  the  devises  and  bequests. 

The  disposition  which  he  makes  of  any  surplus 
after  the  complete  organization  of  the  colleges  is  a 
good  charitable  use  for  poor  white  male  and  female 
orphans. 

Legislation  of  Ohio  upon  the  subject  of  corpora- 
tions, by  the  act  of  April  9,  1852.  does  not  stand  in 
the  way  of  carrying  into  effect  the  devises  and  b^ 
quests  of  the  will. 

Argued  Jan,  30,  1861,       Decided  Feb.  25,  1861, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
This  was  a  bill  in  equity  filed  by  the  com- 

Elainants,  the  present  appellants,  collateral 
eirs  at  law  of  one  Charles  McMickcn,  in  the 
court  below,  for  the  purpose  of  invalidating 
the  last  will  and  testament  of  the  said  Charles 
McMicken. 

The  provisions  of  the  will  in  question  appear 
in  the  opinion  of  the  court.  The  objections  to 
the  will  <*et  out  in  the  bill  are  a.s  follows: 

Ist.  "Said  city  of  Cincinnati  was  formerly  a 
municipal  corporation,  created  and  having  cer- 
tain powers  conferred  upon  it  by  an  act  of  in- 
corporation of  the  l^islature  of  the  state  of 
Ohio,  but  it  now  exists  only  as  a  political  divi- 
sion of  a  state  under  a  general  law  having  a 
uniform  operation  throughout  the  state,  and  is 
without  any  power  or  authority  to  accept  said 
devises  or  bequests,  to  acquire  or  hold  the  title 
to  the  said  property  mentioned  in  the  said  de- 
vises or  bequests  for  the  purposes  therein  ex- 
pressed, or  to  execute  the  trusts  or  any  of  them 
therein  set  forth  and  declared. 

2d.  "Said  Charles  McMicken,  deceased,  has 
undertaken,  by  said  alleged  devises  and  bequests, 
to  render  a  large  amount  of  real  estate  above 
described,  situate  in  said  city  of  Cincinnati  in 
said  state  of  Ohio,  and  an  indefinite  amount 
of  real  estate  to  be  hereafter  purchased  in  said 
city  of  Cincinnati,  forever  unalienable,  con- 
trary to  the  law  and  public  policy  of  said  state. 

3a.  "There  are  no  persons  mentioned  or  re- 
ferred to  as  beneficiaries  under  the  trust  at- 
tempted to  be  created  by  said  will,  who  arc  so 
described  that  they  are  entitled  to  and  can  claim 
the  benefit  to  said  trusts  or  any  of  them,  and  the 
■ame  are,  therefore,  void  for  uncertainty. 

4th.  "By  the  terms  of  said  will,  the  estab- 
lishment of  the  regulations  necessary  to  carry 
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out  the  objects  of  the  endowment  attempted  to 
be  made,  and  the  power  to  appoint  directors  of 
the  institutions  therein  namM,  are  vested  in  the 
corporate  authorities  of  the  city  of  Cincinnati; 
but  there  are  no  persons,  either  artificial  or  nat^ 
ural,  who  fall  within  or  are  sufficiently  identi- 
fied by  said  description. 

5th.  "The  trusts  attempted  to  be  created  by 
said  will  are  uncertain  and  illegal  for  the  fur- 
ther  reason  that  the  distribution  of  the  trust 
fund  between  the  two  objects  of  the  education 
of  white  boys  and  girls  and  the  support  of  poor 
white  male  and  female  orphans,  is  to  be  left  to 
the  unrestrained  discretion  of  the  city  of  Cin- 
cinnati, or  of  the  corporate  authorities  of  the 
said  city  of  Cincinnati. 

6th.    "The  trust  attempted  to  be  created  by 
said  will  for  the  support  of  poor  white  female 
orphans  is  illegal  and  void,  because,  without 
authority  of  law,  and  in  violation  of  the  stat- 
utes and  public  policy  of  the  state  of  Ohio,  it 
is  therein  requested  that  before  they  shall  re 
ceive  any  benefits  therefrom,  their  guardian,  or 
those   in   whose  custody   they  are,   shall   have 
first  entirely  relinquished  the  control  of  them  to 
the  said  city,  and  provided  that  those  orphaoB 
who  may  have  remained  until  they  have  reached 
any  age  between  fourteen  and  eighteen  years, 
shall  be  boimd  out  by  the  said  city  to  some 
proper  art,  trade,  occupation,  or  employment." 

The  circuit  court  sustained  the  demurrer  of 
the  defendants,  and  dismissed  the  bill  of  com- 
plaint witli  costs,  from  which  decree  the  com- 
plainants have  taken  this  appeal. 

Messrs.  T.  Ewins*  F.  Ferin  and  N.  Head- 
ineton,  for  appellants: 

We  claim,  first,  that  the  device  and  bequest 
is  void,  on  the  ground  that  the  trustee  is  inca- 
pable of  taking  and  executing  the  tru^^t,  and 
the  cestuis  que  trust  are  dependent  on  t*'.e  selec- 
tion of  the  trustee  and,  therefore,  there  can 
never  be  either  trustee  or  cestuis  que  trust. 

We  will  consider  this  point  first,  irrespective 
of  the  law  of  charities,  under  the  ordinary  rule 
of  equity. 

If  the  trustee  be  incompetent  to  take,  and  the 
cestui  que  trust  uncertain  or  incompetent,  the 
estate  descends  unencumbered  to  the  heir;  but 
if  the  trustee  can  take  the  estate,  but  cannot 
execute  the  trusts,  and  the  cestui  que  trust  is  in- 
capable of  taking,  or  dependent  on  an  act  of 
the  trustee  to  designate  him,  or  call  him  into 
being,  and  the  trustee  cannot  do  the  act,  or  if  in 
any  way  it  become  impo.ssill?  that  the  cestui 
que  trust  should  come  into  being,  the  trustee 
holds  for  the  benefit  of  the  heirs. 

King  v.  Mitchell,  8  Pet.  349 ;  Morice  v.  Bish- 
op of  Durham,  10  Ves.  535;  Atty,  Ocn,  v.  Bish- 
op of  Oxford,  1  Bro.  C.  C.  444,  note  q;  Hill. 
Trust,  113. 

The  prime  object  or  destination  of  the  fimd 
devised,  is  the  erection  of  two  colleges,  one  for 
boys  and  one  for  girls,  and  the  education  therein 
of  such  of  the  testator's  relations  and  their  de- 
Kcondants,  his  legatees  and  their  descendanti, 
etc.,  etc.,  as  should  apply  to  and  be  selected  bgr 
the  city. 

It  was  also  provided  that  the  land  devised 
and  thereafter  purchased  for  the  benefit  of  the 
trust  should  be  inalienable  forever,  and  that 
the  colleges  should  be  immortal  and  free  from 
legislative  control.     Now,  if  the  city  of  Cin- 
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cintiati  cannot  take  charge  of  this  prime  desti- 
nation of  the  fund,  independently  of  all  else,  it 
cannot  execute  the  trust. 

Atly.  Oen.  v.  Bishop,  1  Bro.  C.  C.  444,  note  q; 
Atty,  Geti,  v.  Goulding,  2  Bro.  C.  C.  427,  430; 
Orievea  v.  Caae,  1  Ves.  Jr.  648,  551 ;  Chapman  v. 
Bratcn,  6  Ves.  404;  Atty.  Gen.  v.  Hinxman,  2 
Jac.  &  W.  270,  278. 

The  first  question  then  is,  can  the  city  take 
and  execute  the  trusts  to  build  colleges  and 
superintend  thein  forever  for  the  education  of 
the  descendants  of  the  relatives  and  devisees  of 
Charles  McMicken,  whether  rich  or  poor,  with- 
out regard  to  residence. 

The  city  derives  all  its  powers  from  the  stat- 
ute of  May  1,  1852. 

Many  specific  powers  are  enumerated,  under 
none  of  which  could  it  exercise  this  or  like 
trusts.  The  18t1i  section  contained  thfs  clause: 
**to  exercise  such  oilier  powers  and  to  have  such 
other  privileges  as  are  incident  to  municipal 
corporations  of  like  character  or  degree,  not  in- 
consistent with  this  act  or  the  general  laws  of 
this  state." 

We  are  to  determine,  then,  what  are  the  gen- 
eral powers  of  municipal  corporations.  Such 
corporations  are  confimul  strietl}'  to  the  letter 
of  their  charters. 

7  Ohio,  part  1.  232;  rollins  v.  Hatrh,  18  Ohio, 
524;  yicic  Loudon  v.  Jiiainard^  22  Conn.  5.'>.'>; 
iiodgfs  V.  Cifit  of  liufjalo,  2  Den.  110. 

Corporations  in  the  United  States  are.  with 
few  exception^,  creatures  of  statutory  creation. 
They  have  just  sueh  powers  as  the  statute  gives 
them  din*ctly  or  by  implication. 

//rod  V.  ProridcHct  Iiiff.  Co.  2  Cranch,  167; 
Uurlnnnilh  Coi.  v.  Wooduard,  4  Wheat.  636; 
Htnih  V.  IhindrxdiiCy  12  Wheat.  08;  Charles  River 
liridtfC  V.  M'arren  Bridge,  11  Pet.  544;  Bank  v. 
Karl,  13  Pet.  587 ;  Fcrrine  v.  Canal  Co.  9  How. 
184. 

The  Ohio  decisions  conform  to  the  above. 

iiuUia  Co.  V.  Holcomb,  7  Ohio,  part  1,  232; 
Bank  of  Chillicothe  v.  Toun  of  ChUlicothe,  7 
Ohio,  part  2,  35,  36;  5  Ohio,  3»3;  Bank  v. 
Sit'iifne,  8  Ohio,  286;  Collins  v.  Hatch,  18  Ohio, 
S23. 

.Such  was  the  law  in  Ohio  in  1852,  and  the 
ict  of  that  year  should  be  construed  in  con- 
forniity  therewith. 

There  have  been  two  subsequent  decisions. 
Htn  Iholontcti  v.  Bcniley,  1  Ohio  St.  41;  Straus 
V.  t:o<jle  Ins.  Co.  5  Ohio  St.  60. 

Xow,  if  we  examine  the  charter  of  this  city 
t>y  the  light  of  tiiese  principles,  and  compare  it 
A'ith  the  terms  of  the  trust,  we  shall  find  them 
ibsolutely  irreconcilable.  The  trust,  therefore, 
iiicl  the  devise  which  creates  it,  must  be  void, 
>r  thev  must  stand  without  the  support  of  the 
fity  as  trustee. 

The  city  cannot  take,  as  discretionary 
Tiistee,  for  any  iH>rson  or  any  object  not  within 
hi'  scope  of  its  own  proper  fimction. 

The  legislature  has  deemed  an  express  pro- 
'iHion  nece>».Hary  to  authorize  the  city  to  erect 
iikI  maintain  infirmaries  for  the  accomnio<lat ion 
\i  their  poor  (Swan,  p.  973,  %  77);  to  erect, 
^•filiate,  and  maintain  a  hou»e  of  refuge  for 
hildren  under  16.  convicted  of  offenH4»s.  to  erect 
ity  prison?.  ( §  82 )  ;  but  the  jwwer  to  found 
ol'leppeii  is  nowhere  expressly  granted,  and  can-  I 
lOt  be  implied,  as  it  is  not  necessary  to  carry  ' 
!4  How. 


out  any  of  the  expressly  granted  powers,  nor  is 
it  incident  to  the  existence  of  the  corporation. 

See,  also,  McDonogh  v.  Murdoch,  15  How. 
410;  King  v.  Mitchell,  8  Pet.  349;  Malitn  v. 
Keighlcy,  2  Ves.  Jr.  334;  Briggs  v.  Penny,  3 
McN.  &  Gordon,  ch.  557. 

11.  We  maintain  that  this  devise,  void  on 
general  principles,  cannot  be  sustained  as  a 
charity. 

The  peculiar  course  of  decisions  under  the 
head  of  charities,  linds  no  warrant  in  the 
doctrines  of  the  common  law,  or  the  practice 
of  courts  in  equity  prior  to  the  statute  of  Eliz- 
abeth. 

10  Co.  26;  1  Co.  25;  4  Wheat.  35;  3  Pet.  115; 
18  Beavan.  256;  17  Beavan.  405;  12  Beavan, 
113;  10  Beavan,  209,  210;  7  Jurist,  751:  11  Jur- 
ist. 681;  3  Bl.  Com.  373,  375;  4  Kent's  Com. 
503,  504;  2  Beavan,  588;  23  Beavan,  248;  24 
Beavan,  299,  383;  Magill  v.  Broicn.  Brightly, 
380;  2  How.  179,  note;  4  N.  Y.  380. 

Whatever  doubt  may  exist  upon  the  question 
of  jurisdiction,  it  is  now  settled  lieyond  dispute 
tliat  the  power  which  the  Chancellor  exercises 
over  donations  to  charitable  uses,  whether  it 
existeil  before  the  statute  of  43  Elizabi'th,  or 
not^  so  far  as  it  differs  from  the  j)o\ver  he  ex- 
ercised in  the  other  cases  of  trusts,  cliX'S  not 
behjiij'  to  the  court  of  chancerv  as  a  court  of 
eipiity,  nor  is  it  a  part  of  its  judicial  power  and 
jurisdiction.  It  is  a  branch  of  the  prerogative 
]»ower  of  King  as  parens  patriae  which  he  exer- 
cises by  the  Chjineellor. 

58  U.  S.  (17  How.),  385.  392;  9  How.  79;  4 
Wheat.  48;  14  X.  V.  380;  2  Sto.  Eq.  Jur. 
§§  1188,  1190,  1191. 

The  course  of  decision  in  England  under  the 
statute  of  Elizabeth  is  not  entitled  to  the  special 
favor  of  our  courts.  They  are  entitled  to  favor 
just  as  far  as  the  law  favors  them  and  no 
farther.  If  they  be  specially  favored,  the  in- 
heritance of  the  licir  must  be  specially  dis- 
favored. Such  devises  as  these  are  said  to  be 
beuelicial  to  the  public  just  the  same,  whether 
the  public  or  an  individual  be  interested,  and 
^urely  equity  cannot  take  from  the  heir  the  in- 
heritance which  is  his  by  law.  simply  l)ecaube 
tlie  public  will  profit  by  devesting  him. 

See,  on  this  subject,  Stat.  !)  5a.  2  ch.  36; 
2  Am.  b.  616;  7  Ves.  42.  77,  87;  4  Wheat.  48, 
49;  2  Sto.  Eq.  Jur.  $$  1193,  1194;  Wheeler  v. 
fimith,  9  How.  78;  Fontain  v.  Ravenel,  58  U.  S. 
(17  How.),  387,  394-396. 

By  it  is  said  tliere  lias  been  a  course  of  legis- 
lation in  Oliio  tending  to  the  same  result  with 
the  statute  of  Elizabeth,  and  that,  pro  Ian  to  at 
least,  the  decisions  under  that  statute  ought  to 
be  regarded.  An  analysis  of  those  laws  will, 
1  think,  set  these  questions  of  legislative  stinc- 
tion  at  rest.    They  are  six  in  number,  providing, 

1st.  That  a  devise  to  tiie  poor  of  a  township 
shall  vest  the  estate  in  the  trustees  of  the  town- 
ship, for  the  use  of  the  poor. 

S>\an,  612,  §  14. 

2d.  A  devise  to  the  state  of  Ohio,  or  to  any 
person  wliouisoever,  in  trust  for  the  common 
school  fund,  shall  be  vested  in  the  common 
school  fund. 

Swan,  832.  S  5. 

3d.  The  respective  township  boards  of  educa- 
tion shall  have  power  to  take  and  hold  in  trust 
for  the  use  and  benefit  of  any  "central  or  hi;>li 
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school  or  sub-distriot  school  in  the  township/' 

Swan,  852. 

4th.  The  trustees  of  the  lunatic  asylum  mav 
take  and  hold  in  trust  any  lands,  etc.,  conveyed, 
etc.,  to  be  applied  to  any  purpose  connected 
with  the  institution. 

Swan,  556  and  127. 

5tb.  Townships  which  have  been  lawfully  laid 
oft  and  designated  shall  have  power  to  receive 
any  devise,  etc.,  to  the  township  for  the  ben^t 
of  the  township,  either  for  a  public  square  or 
other  useful  purpose  specified  in  such  devise, 
etc,  and  shall  hold  the  same  in  trust  for  the 
township  for  the  purposes  specified  in  such  con- 
veyance. 

Swan,  992,  §  1. 

6tli.  The  trustees  of  any  university,  college, 
or  academy  (created  according  to  the  provisions 
of  the  act  in  which  the  authority  is  found), 
may  hold  in  trust  any  property  devised,  be- 
queathed, or  donated  upon  any  specific  trust 
consistent  with  Uie  obje<^  of  such  corporation. 

Swan,  192,  §  3. 

Now,  all  these  provisions  are  very  distinct 
and  exact,  and  require  no  loose  or  irregular 
construction.  On  the  contrary,  they  seem  in- 
tended to  prevent  it  by  laying  down  plain  rules 
for  conveyances  to  all  such  uses  as  the  Ohio 
legislature  thought  proper  to  regard  with 
fnvor;  and  if  any  of  the  requisites  of  an  or- 
dinary conveyance  in  trust  is  dispensed  with,  it 
is  written  down  in  plain  terms. 

The  statute  of  March  26,  1856,  is  relied  on  by 
defendant's  counsel. 

But  it  cannot  be  supposed  that  this  act,  under 
any  ordinary  construction,  can  reach  the  case; 
but  enlarged  and  extended  under  the  statute 
of  Elizabeth,  it  might  answer  any  purpose 
to  which  chancellors  should  please  to  apply 
it.  According  to  the  ordinary  rules  of  con- 
struction, it  has  the  reverse  effect.  The  legisla- 
ture had  the  subject  of  donation  for  educational 
purposes  before  them.  They  provided  for 
schools  and  academies,  but  did  not  choose  to 
provide  in  like  manner  for  colleges.  And  the 
testator  did  not  think  fit  to  give  his  land  or 
money  to  a  school  or  academy  under  the  control 
of  trustees  selected  by  the  court  of  common  pleas. 

While  denying  the  application  of  the  statute 
of  ICIizabeth  in  Ohio,  we  are  safe  in  saying  that 
this  devise  could  not  be  sustained  in  the  English 
chancery  by  the  present  settled  construction  of 
the  law  under  that  act.  There  is  no  expression 
of  a  s^eneral  charitable  intent  dehors  the  defined 
object,  and  equity  could  not  apply  it  cy  pres  to 
any  other  like  charity. 

Atty,  Gen.  v.  Whitchurch,  3  Ves.  145;  Corhyn 
▼.  French,  4  Ves.  431;  Clark  v.  Taylor,  21  Eng. 
L.  &  E.  308,  309. 

There  are  some  familiar  cases  where  corpora- 
tions or  associations  made  trustees  were  incom- 
petent to  execute  the  trust;  in  which  the  legis- 
latures, as  parei\8  pairice,  having  passed  en- 
abling acts  grunting  the  power,  as  in  case  of 
The  Sailor's  8nuy  Harbor  in  New  York,  The  Oi- 
rard  College  in  Pennsylvania,  and  The  Molniire 
Poor  School  in  Ohio. 

But  the  Constitution  of  Ohio  of  1851  does  not 
admit,  in  future,  of  such  enabling  statutes.  The 
legislature  of  that  state  cannot  now  confer  upon 
a  corporation  any  special  powers. 

Art.  13,  §  1,  Swan,  27. 

There  is  no  judicial  decision  in  Ohiow  even 
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prior  to  the  Constitution  of  1851,  which  would 
sustain  this  trust.  The  first  case  that  was  sup- 
posed to  involve  the  English  doctrine  of  charity 
was  that  of  The  Mclntxre  Poor  School,  9  Ohio, 
262.  The  court  held  that  the  oorporatitm  thus 
empowered  took  the  estate  as  a  contingent  re- 
mainder, and  this  is  all  that  was  decided  in  that 
case. 

The  case  of  Urfney*8  Ewra.  v.  Wooden,  1  Ohio 
St.  160,  is  also  relied  on.  In  that  there  was  a 
competent  trustee  and  a  cestui  que  trust  recog- 
nized by  statute. 

We  claim,  further,  that  this  trust  is  void,  on 
the  gfflieral  grounds  that  it  makes  the  colleges  it 
creates  immortal,  and  that  it  creates  a  perpetu- 
ity in  the  lands  with  which  it  endows  them. 

1.  The  city  is  trustee,  and  though  its  char- 
ter is  subject  to  repeal,  there  must  be,  in  the 
venr  nature  of  things,  or^;anizations  which  will 
be  its  successors  ad  mfinxtum;  the  trust  which 
the  citv  corporation  and  its  successors  assume 
must  therefore  endure,  and  the  colleges  exist 
forever.  If  the  city  can  accept  the  trust,  it 
constitutes  a  contract,  the  validity  of  which  no 
law  of  state  can  ever  impair;  therefore,  either 
the  trust  is  not  void,  or  tlie  colleges  are  im- 
mortal and  the  lands  devised  and  hereafter  to 
be  acquired  are  so  absolutely  in  mortmain  that 
neither  a  corporation  nor  man  nor  law  will 
have,  over  it,  the  power  of  alienation. 

2.  Colleges  created  according  to  law  have  not 
this  immunity  from  destruction  or  change.  The 
law  under  which  they  may  be  chartered  is  sub- 
ject to  repeal  or  amendment,  and  there  can  be  no 
vested  right  to  corporate  powers  in  those  cre- 
ated under  the  Constitution  of  1851. 

3.  The  state  of  Ohio  has  abolished  entails,  and 
the  issue  of  the  first  tenant  in  entail  takes  in 
fee  simple. 

See  Swan,  355,  193. 

4.  The  law  may  not  be  evaded  by  "^'"tig 
trustee  of  an  immortal  beinff.  Equity  limits  an 
estate  in  trust,  as  the  law  limits  a  legal  estate. 

1  Vern.  163. 

The  cestui  que  trust  cannot  take  an  estate  oi 
the  trustee  of  longer  duration,  or  bound  by 
more  permanent  restraints  against  alienation, 
than  if  the  legal  title  were  made  directly  to 
himself;  and  an  estate,  either  at  law  or  in  equi- 
ty, which  exceeds  the  limits  allowed  by  law 
within  which  property  may  be  rendered  inalien- 
able, is  void  m  its  creation,  and  incapable  of 
modification  so  as  to  establish  it  to  the  extent 
to  which  it  might  have  been  originally  carried. 

Leake  v.  Robinson,  2  Mer.  388;  Southampton 
V.  Hertford,  2  Ves.  &  B.  54;  Andrew  v.  N.  Y, 
Bible  Soc.  4  Sand.  157;  HiUyard  v.  MiUer,  10 
Pa.  335. 

Mr.  G.  E.  Push  and  Messrs.  Tafft  it  Tervj^ 
for  appellees: 

I.  The  doctrines  founded  upon  the  statute  of 
43  Eliz.  ch.  4,  have  been  adopted  by  the  courts 
of  Ohio,  and  are  recognized  in  that  state  by  ex- 
press legislation. 

Brown  v.  Manning,  6  Ohio,  303;  Bryant  v. 
McCandless,  7  Ohio,  part  2,  136;  Maeon  v.  Mtm- 
caster,  9  Wheat.  445;  WiUiams  v.  First  Pres. 
Soc.  1  Ohio  St.  478,  501 ;  Mclntire  Poor  School 
V.  Zanesville  Canal  Co.  9  Ohio,  203.  287 ;  Zancs- 
ville  Canal  Co.  v.  City  of  Zanesville,  20  Ohio^ 
488;  Urmey  v.  Wooden,  1  Ohio  St.  164;  Attor- 
ney-Generals* act.  May  1st,  1852,  9  14;  Swan's 
SUt.  51,  52;  Derby  v.  Derby,  4  R.  I.  439. 
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The  original  jurisdiction  of  courts  of  equity 
to  protect  and  preserve  such  charitable  trusts 
as  this  under  Mr.  McMicken's  will,  has  been 
recognized  and  thoroughly  established  both  by 
statute  and  judicial  decision,  not  only  in  Ohio, 
where  it  is  now  the  settled  law,  but  in  nearly 
all  the  states  of  the  Union. 

We  are  advised  that  this  court  is  to  be  asked 
to  review  and  overrule  the  case  of  Vidal  v. 
Philadelphia,  so  far  as  it  recognizes  the  orig- 
inal jurisdiction  of  the  court  of  equity  over 
charities,  prior  to  and  independent  of  the 
statute  of  Elizabeth.  Never  was  there  a  case 
more  thoroughly  investigated  than  that.  After 
the  enactment  of  43  Elizabeth,  it  was  easy  for 
the  English  courts  to  refer  cases  of  the  kind  to 
the  statute.  The  most  thorough  investigation 
of  the  subject  is  found  in  the  Irish  and  Ameri- 
can courts.  English  cases,  however,  are  abun- 
dant sustaining  the  original  jurisdiction  of  the 
court  of  equity. 

See  Moggridge  v.  Thackwelly  3  Bro.  Ch.  517; 
Aity-Oen.  v.  Mayor  of  Duhliriy  1  Bligh.  N.  R. 
347;  Incorporated  Society  of  Dublin  v.  Rich- 
ards, 1  Drury  &  Warran,  293. 

Tlie  case  of  The  Baptist  Asso.  v.  Hart,  4 
W1ie:it.  1,  is  distinguishable  from  this. 

Without  going  further  into  the  English  cases, 
we  will  refer  to  the  cases  showing  how  the  cur- 
rent opinion  stands  in  the  courts  of  the  states 
of  the  Union.  The  court  is  familiar  with 
the  position  of  the  courts  of  Virginia  and 
Maryland  on  the  subject,  and  the  history  of 
the  course  of  decisions  in  those  states. 

It  should  be  premised  that  that  class  of  char- 
ities where  the  testator  did  not  select  anything 
among  the  numerous  objects  of  charity,  and 
which  was  helped  out  by  the  King's  preroga- 
tive, has  not  been  upheld  by  the  American 
courts,  neither  has  the  cy  pres  doctrine  been 
popular  in  the  state  courts,  although  that  has 
not  been  universally  rejected.  But  the  state 
courts  have,  with  strong  concurrence,  sustained 
the  validity  of  charitable  trusts,  as  largely  as 
they  have  been  sustained  in  England,  with  the 
exceptions  above  named. 

See  Whitman  v.  Lea,  17  Serg.  &  R.  89 ;  Phila- 
delphia V.  Wills,  3  Rawle,  170;  Sarah  Zane*s 
Will,  Brightly,  367 ;  Domestic  and  Foreign  Mis- 
sionary Soc.  30  Pa.  425;  9  Pa.  425;  9^Pa.  433; 
10  Pa.  23;  Williams  v.  Williams,  8  N.  Y.  525; 
14  N.  Y.  380;  Leonard  v.  Burr,  18  N.  Y.  96; 
35  N.  H.  445;  38  N.  H.  459;  14  Pick.  241;  16 
Pick.  107;  12  Met.  250;  7  Vt.  241;  17  Conn. 
182;  24  Conn.  350;  4  R.  I.  414;  Dickson  v. 
Montgomeiy,  1  Swan,  348;  Gass  v.  Ross,  3 
Sneed,  211 ;  4  Dana,  368;  8  Dana,  38;  7  B.  Mon. 
617;  19  Ala.  825;  7  Smedes  &  M.  663;  20  Tex. 
89;  1  Ired.  Eq.  436;  2  Ired.  £q.  9,  255;  4  Ired. 
Eq.*  19,  26;  6  Ired.  Eq.  130;  1  Rich.  Eq.  99; 
1  Hawks.  96;  4  Qa.  420;  17  Ark.  483;  16  111. 
225 ;  29  Mo.  37. 

Twenty-two  of  the  states  have  adopted,  by 
express  decisions  of  their  highest  courts,  the 
doctrines  of  charity.  Against  it,  there  is  not 
one,  except  Virginia  and  Maryland.  The  de- 
cisions of  Louisiana  cannot  bear  upon  this  ques- 
tion. The  decisions  of  this  court  bearing  upon 
this  question  are: 

4  Wheat.  1 ;  3  Pet.  119;  2  How.  127;  9  How. 
55;  15  How.  400;  58  U.  S.  (17  How.)  382. 

II.  The  devises  and  bequests  are  to  the  city 
of  Cincinnati  for  its  own  use  as  a  corporation, 
24  How.  U.  S.,  Book  Id. 


and  are  valid,  therefore,  witiioiit  r^gurd  to  tbm 

statute  of  43  Elizabeth. 

1.  There  is  no  statute  of  mortmain  in  Ohio^ 
nor  any  exceptions  against  bodies  corporate  in 
the  act  relating  to  last  wills  and  testaments. 

Helfenstine  v.  Oarrard,  7  Ohio,  part  1st,  275; 
Hall  V.  Aahby,  9  Ohio,  96,  98:  Crawford  T. 
Chapman,  17  Ohio,  449,  562,  453. 

2.  The  city  is  a  corporation  authorized  l^ 
law  to  take  and  hold  property,  real  or  personal^ 
by  deed  or  will,  for  both  the  purposes  desig- 
nated. 

Municipal  corporation  act  of  Mav  'y^,  1852, 
$§  18,  34;  Swan's  Stat.  9G0,  964;  Vidal  v.  Phila- 
delphia, 2  How.  186-190;  McDonoyh  v.  }fur- 
doch,  15  How.  406,  407;  Collins  v.  IIatc:i,  18 
Ohio,  524;  statutes  of  Ohio,  cited;  act  of  Janu- 
ary 14,  1853,  Ohio  Laws,  vol.  II.  p.  503:  act 
of  March  14,  1853,  Swan's  Stat.  610;  act  of 
March  11, 1853,  Swan,  988,  989;  act  of  April  29, 
1854,  Swan,  991  a,  991  h;  act  of  March  8,  1831, 
Swan,  41;  act  of  March  12,  1853,  Swan,  43,  44; 
act  of  March  11,  1853,  Swan,  588;  Phillips  ▼. 
Bury,  2  T.  R.  353. 

III.  The  city  of  Cincinnati  has  the  legal  ca- 
pacity to  take  the  title  of  property  ^ven  to  it 
by  deed  or  will,  in  trust  for  a  valid  charity, 
though  it  be  not  certain  that  such  trust  falls 
within  the  specified  purposes  of  the  corpora- 
tion, in  which  case,  the  state  only,  and  not  the 
heirs,  can  intervene  to  prevent  it  from  holding 
a  title  and  executing  the  trust. 

Runyan  v.  Coster,  14  Pet.  122;  Goundie  ▼. 
Northampton  Water  Co.  7  Pa.  239,  249;  LeoB' 
ure  V.  BiUegas,  7  Serg.  &  R.  320;  Sheaffe  T. 
0*Neil,  1  Mass.  257,  258;  Fairfax  v.  Hunter, 
7  Cranch,  603 ;  Co.  Litt.  2. 

The  theory  of  the  plaintifTs'  counsel  gives 
this  point  some  importance;  the  objection,  at 
we  understand  it,  is  purely  technical.  It  is  that 
there  is  a  want  of  a  party  capable  of  holding 
the  legal  title  and  performing  tlie  trusts  at  the 
time  when  the  testator  died,  and  this  fact  de- 
stroys a  trust  which  would  otherwise  he  j^ood, 
and  no  other  court  has  jurisdiction  to  support 
the  trust  by  the  appointment  of  a  trustee  that 
can  perform  it. 

The  consequences  claimed  would  not  follow, 
even  with  the  objections  to  the  power  of  the 
corporation  well  founded.  Our  present  pur- 
pose, however,  is  to  show  that  the  objection 
itself  has  no  foundation  in  law.  This  point  is 
well  settled  by  the  following  authorities : 

Silverlake  v.  North,  4  Johns.  Ch.  373;  Mo- 
Indo  V.  St,  Louis,  10  Mo.  576;  Ooundie  ▼. 
Northampton  Water  Co.  7  Pa.  239;  Banks  v. 
Poitiauw,  3  Rand.  136;  Chambers  v.  City  of 
St,  Louis,  29  Mo.  572;  Runyan  v.  Coster,  14 
Pet.  122;  Vidal  v.  Philadelphia,  2  How.  187; 
Baird  v.  Bank  of  Washington,  11  Serg.  k  R. 
418;  Leazure  v.  Hillegas,  7  Serg.  &  R.  319; 
Webb  V.  Moler,  8  Ohio,  552;  Wade  v.  Am.  Col. 
Soc.  7  Smedes  &  M.  697. 

Angell  &  Ames  in  their  work  on  corporation, 
section  152,  have  laid  down  as  a  doctrine  sus- 
tained by  the  authorities,  that  where  a  general 
power  "to  have,  hold,  purchase,  receive,**  etc., 
is  limited  in  amount,  and  qualified  by  a  pro- 
viso, "that  nevertheless,  such  lands"  "such 
said  corporation*'  should  "be  enabled  to  pur- 
chase and  hold,"  "should  only  extend  to  such 
lots  as  should  be  necessary  for  a  bank  and  oc- 
cupied for  its  ordinary  purposes,"  that  even  in 
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that  case  the  state  (mly  can  question  the  tak-  Bpeclalljr  endowed;  S3  Ohio  I«ws,  33,  34;  art 
ing  and  holding  the  property  excluded  bf  the  of  March  11,  1833,  for  the  better  managemott 
provUo.  of  orphan  osj'lumfl,"  Snan,  Stat.  688;  ronta 


Tlit^Be   autlioTities  go   directly   to   the   point  v.  Ravenel,  68  U.  S.   (17  How.)   389;  Olark  t. 

Uint   the  corporation  may  take  the  title  in  n  Taylor,  21  Eng.  L.  ft  E.  38;  WAeeler  t.  Smith, 

caae  of  this  kind,'and  thereby  preserve  the  trust.  0  How.  55. 

"'       '  .  Oraham  and  Vidal  v.  Philadel-        V.  MeMicken'e  direction  that  certain 


phia,  establiehed  not  only  that  the  title  passed  tnte  should  not  be  alienated  (S  32),  Is  only  a 
to  the  corporation,  but  that  such  passing  of  the  condition  subsequent;  and  whether  ralid  or  in- 
title  wan  efficient  to  cut  olT  the  heirs  of  the  tes-    valid,  cannot  affect  the  devise. 


tator  and  save  the  trust  for  the  charitable  pur-  McDonogh  v.   Murdoch,    IG    How.    410,  411, 

Soaes  declared  by  the  testator.     This  doctrine  412;   Uolntire  Poor  School  t.  EanaviUe  Caa. 

oca  not  set  aside  the  principle  that  corpora-  Co.  9  Ohio,  218. 

tions  derive  all  their  powers  from  their  charter.  VI.  It  furnishes  no  ground  for  objection  thst 

In   these  cases,   the   power   is  granted   in   the  the   apportionment   of  bounty  ns   between   the 

charter  and  it  is  the  limit  it  is  sought  to  imply,  collies  and  the  asylum  will  depend  somewbst 

The  court  would  not  attempt  to  assign  a  limit  on  circumstances,  or  even  the  discretion  of  mn- 

by   implication   in   the   proceedings   where   the  nicipal  authoritv, 

stnte  IS  not  a  party.  Vidal    v.   Philadelphia,    2    How.    127:    ifc- 

If   the  corporation   uses  a  power   for  other  Ihmoyh  v.  Murdooh,    16   How.   3G7;    Piektrinf 

purposes  than  those  intended,  it  is  a  breach  of  >'.  Sliotirtll,  10  Pa.  23. 

its  implied  contract  vich  the  state,  and  to  the  ^'II.  The   statutes   of   Ohio    authorite   sndi 

state  only  is  it  answerable;  but  that   such   ex-  disposition  of  orphan  and  destitute  children  u 

press  power  may  be  exercised  by  the  corpora-  the   23d   section   of   MeMicken's   wilt   oontem- 

tion,  cannot  be  denied  by  any  otner  party  than  plates. 

the  state,  or  any  other  proceedings  than  sucli  Act  of  hfarch   12,   1863,  conceming  appra- 

as  is  instituted  to  inquire  into  the  very  ques-  tices  and  servants,  |S  1,  2,  3,  4 ;  Swnn.  Stat,  n, 

tioa.     There  is  not  a  case  to  be  found  in  the  -14;  act  of  March  11,  1863;  for  the  better  BUD' 

reports  where  a  corporation,  with  the  expressed  Hgement  of  orphan  asyEums,  see  2  Swan,  Slit 

poH-er  granted  in  its  charter  to  take  property,  ")98;    .Amendment   of   March   25,    1854,   Sw»b, 

real  and  personal,  without  any    limitation  ex-  Stat.  5SB. 

presHcd  lin»  been  held  incapable  of  taking  the  VIII.  It    furnishes    no   ground    of   objertim 

property  given  for  a  valid,  charitable  trust.  that  McMicken  stipulated  for  the  preferenee  ol 

3.  The   lily   of   Cincinnati    has   capacity   to  particular   persons   as   pupils    or    beneflriitrir^ 

acquire  and  hold  the  property,  and  to  execute  whether  such   person   be  his  own   relatives  or 

the  trust  under  thiti  will.        "  the  children  of  certain  friends  or  others. 

1  Brooke,  Abr.  3.16.  H  10.  40,  339;  Bollmd  Atfji-Gsn.  t.  Earl  of  LontdaU,   1  Sim.  105; 

V.  Boim,  2  Loon.  121;    1    Sanders,    Uses    and  llrVoftf  v.  Linn,  9  Pa.  433. 

Trusts.  .188;   Peart   v.   Lord  Baltimore.   1  Ven.  I*-  It  is  of  no  consequence  whether  the  eol- 

453;    Atly-Qcn.    v.    Loudon,    3    Br.    C\\.    171,  '*■}!"    intended    by    McMicken    be    or    be   not 

(143)  ;  City  of  Coventry  v.  Atly-Oen.  7  Dro.  P.  "ithin  the  act  of  April  9,  1852,  "to  enable  the 

C.  23.'i:   Urummer  v.  Corp.  of  Chippmhnm.  14  trustees  o(  Colleges,  academies,  universities,  w 

Ves.  252;   Bwerly  v.  Atty-Qen.  B  H.  L.  Caa.  other  institutions,  for  the  purpose  of  promolinj 

310;  OretH  v.  Rutherforth.  1  Ves.  462:  Mayor  education,  to  become  corporate  bodies,"    Or  iC 

Botith  Moullon  v,  Attn  Gen.  27  Eng.  L.  i  E.  'upplcment  of  March  12,  1833,  Swsn,  SUt.  193, 

17;   9  Sim.  30,  49,  610;   Whicker  v.  ffuniB,  14  1»5. 

Beav.   617;    ilayor.   etc..   v.   Elliott.   3   Rawle,  The  colleges  need  not  be  incorporated,  inii 

170;   Domestie  and  Foreign  ili»».  Boe.  30  Pa.  much  as  the  title  of  all  the  property  is  rested  ia 

425;  Toun  of  Hamden  v.  Bice,  24  Conn.  360;  the  city  of  Cincinnati,  and  the  dty  is  a  coipo- 

Wade  V,  Am.  Col   Soc.  7   Smedes  A  M.  863 ;  ration  with  perpetual  euceetiion.     If  this  were 

Chopin  V.  School  Diatriol,  36  N.  H.  463:  38  N.  otherwise,  the  set  of  March  2((,  1866,  woold  be 

H.  450;  Harthi  v.  Kinff,  12  Mass.  546:  Badleg  amply  sufficient. 

V.   Boplinf   Acad.    14   Pick,   240;   PhUa.   Bap.  Ohio  Laws,  Vol.  UII.  p.  S3. 
Aaso.  V.  Bart,  4  Wheat.  1 ;  9  Ohio,  287 ;  Cham- 

bert   V.   Cxiy   of  81.   Louit,   29   Mo.   672;    ifc-  Mr.  Justice  Warna  delivered  the  opinioe  at 

Dnnonh  V.  Murdoch,  15  How.  367.  the  court: 

IV.  The   devises   and   beiiuesta   are    for   the  The  appellants  here  were  the  oomplainanU  ia 

benefit  of  those  denominations  of  persons  and  the  court  below. 

to  endow  colleges  and  asylums  particularly  de-  The  objea  of  their  bill  is  to  set  aside  the  fc- 

scribed;    they   are   volid   in   equity,   therefore,  vises  and  bequests  in  the  will  of  Charles  M^ 

without  any  trustee  and  independently  of  the  >Iicken  to  the  city  of  Cincinnati,  in  trust  fw 

staliilp  of  Elizabeth.  the  foundnlion  and  maintenance  of  two  coWtff- 

MrCarlec  v.   The  Orphan  A»y.  Soo.  9  Cow.  The  testnlor  says;      "Having  long  cheriibf^ 

4S4;  Barllett  v.  Kye.  4  Met.  378;  Baptitt  Aaeo-  thf  desire  to  found  an  institution  where  wUtf 

ciatinn  v.  Bart,  4  Wlieat.  1 ;  Inglis  T.  The  Sail-  bois  nnd  gills  may  be  taught,  not  only  a  knwl- 

ors  SiKig  Harbor,  3  Pet.  99;  Vtdal  v.  Pkiladel-  ed'ne  of  thoir  duty  to  their  Creator  and  thtir 

phia.  2  How.  127;  ilcDonogk  v.  IfurdocA,    15  fellow  men.  but  also  receive  the  benefit  of" 

How.  .tfi7:  Smith  v.  SKormtledt.  10  How.  288;  sound,  thorough,  and  practical  English  edoa- 

Mclniire  Poor  School  v.  Zaneiviile  Canal  Co.  9  tion,  and  such  as  mi);lit  fit  them  for  the  actir" 

Ohio,  203,  287;  statutes  of  Ohio  cited;  act  of  duties  of  life,  as  well  as  instruction  In  all  t^' 

May   .1.   1832.   conceming   wills,   S   87;    Swan,  higher  branches  of  knowledge,  except  denonii' 

Stat.  lO-ll;  act  of  March  26,  1850,  "to  provi<le  national  theology,  to  the  extent  that  the  M,mt 

ir\-  (iie  uuverumenl  of  schools  and  academies  are  now  or  mar  b«  hereattor  tauAt  In  anv  at 

lan  '                               B6li.i. 
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492*]  the  secular  colleges  or  universities  'of 
the  highest  grade  in  the  country,  I  feel  grateful 
to  God  that  through  His  kind  providence  I  have 
been  sufficiently  favored  to  gratify  the  wish  of 
my  heart.  I  therefore  give,  devise,  and  be- 
queath to  the  city  of  Cincinnati,  and  its  suc- 
cessors, for  the  purpose  of  building,  establish- 
ing, and  maintaining,  as  far  as  practicable, 
after  my  decease,  two  colleges  for  the  education 
of  boys  and  girls,  all  the  following  real  and  per- 
sonal estate,  in  trust  forever,  to  wit:"  de- 
scribing the  property  in  nine  clauses  of  the 
thirty-nrst  article  of  the  will. 

He  then  proceeds  to  declare  that  none  of  the 
real  estate  devised,  whether  improved  or  other- 
wise, or  which  the  city  may  purchase  for  the 
benefit  of  the  colleges,  should  at  any  time  be 
sold,  but  that  the  buildings  upon  any  part  of  it 
should  be  kept  in  repair  out  of  the  revenues  of 
his  estate.  In  the  event,  however,  of  dilapida- 
tion, fire,  or  other  cause,  or  if  it  shall  be  decnuvl 
expedient  to  have  a  larger  income,  he  directs 
houses  to  be  taken  down,  and  that  they  are  to 
be  rebuilt  out  of  the  income  of  his  estate.  He 
further  authorizes  purchases  to  be  made  of 
other  property,  buildings  to  be  put  up  on  his 
vacant  lots,  and  designates  a  part  of  the  east- 
em  boundary  of  the  grounds  devoted  to  the  col- 
lege for  the  boys  for  the  erection  of  boarding 
houses  for  the  accommodation  of  the  students, 
from  which  a  revenue  may  be  derived.  The  tes- 
tator then  declares  where  the  colleges  shall  be 
located,  that  there  might  be  a  separation  be- 
tween that  for  the  boys  and  that  for  the  girls. 
There  are  other  particulars  under  this  article 
of  the  will  which  we  need  not  recite,  as  they 
have  no  bearing  upon  the  controversy  made  by 
the  bill.  Passing  over  the  33d  article  of  the 
will  for  the  same  reason,  the  next  article  in 
the  will  is  a  direction  that  the  Holy  Bible  of 
the  Protestant  version,  as  contained  in  the  Old 
and  New  Testaments,  shall  be  used  as  a  book  of 
instruction  in  the  colleges.  Next,  it  is  declared 
that  in  all  applications  for  admission  to  the 
colleges,  that  preference  should  be  given  "to 
:iny  and  all  of  the  testator's  relations  and  de- 
scendants, to  all  and  any  of  his  legatees  and 
their  descendants,  and  to  Mrs.  McMicken  and 
her  descendants."  Then  he  directs:  "If,  after 
the  organization  and  establishment  of  the  insti- 
tution," and  the  admission  of  as  many  pupils  as 
403*1  in  the  discretion  of  *the  city  have  been 
received,  there  shall  remain  a  sufficient  surplus 
of  funds,  that  the  same  shall  be  applied  to  mak- 
ing additional  buildings,  and  to  the  support  of 
poor  white  male  and  female  orphans,  neither  of 
whose  parents  are  living,  etc.,  etc.,  preference  to 
be  given  to  my  relations  and  collateral  descend- 
ants, etc.,  etc.;  that  they  were  to  receive  a  sound 
English  education,  etc.,  etc.;  and  afterwards, 
directions  are  given  as  to  the  mode  of  receiving 
f(uch  poor  white  male  and  female  orphans,  and 
the  privileges  to  be  allowed  under  certain  cir- 
cumstances. The  testator,  in  the  thirty-fourth 
article  of  his  will,  declares  that  "the  establish- 
ment of  the  regulations  necessary  to  carry  out 
the  objects  of  my  endowment  I  leave  to  the  wis- 
dom and  discretion  of  the  corporate  authorities 
of  the  city  of  Cincinnati,  who  shall  have  power 
to  appoint  directors  to  said  institution."  The 
last  article  of  the  will  relates  to  the  devises 
and  bequests  to  the  city,  and  directions  as  to 
paying  the  accounts  of  the  trust.  The  testator 
24  How. 


then  nominates  executors,  and  they  are  the  ap- 
pellees in  this  appeal. 

This  statement  has  been  made,  that  the  de- 
vises and  bequests  of  the  testator  may  be  fully 
disclosed,  and  the  merit  of  them  as  a  charitable 
use  may  be  fully  understood. 

Our  first  observation  is,  that  it  wjis  his  inten- 
tion to  establish  primarily  two  colleges  for  boyi 
and  girls,  and  then  a  third  for  the  support  of 
poor  white  male  and  female  orphans,  neither  of 
whose  parents  were  living,  and  who  were  with- 
out any  means  of  support,  who  were  to  receive 
a  sound  English  education.  This  third  school 
wns  to  be  founded  by  applying  to  the  purpose 
the  surplus  funds  which  might  remain  after  the 
complete  organization  of  the  collies.  (3(ith 
article  of  the  will.)  The  testator  anticipated 
that  there  would  be  such  a  surplus,  as  he  left  it 
in  the  discretion  of  the  city  to  determine  the 
number  of  the  pupils  who  were  to  be  admitted 
to  the  colleges.  We  must  then  keep  in  mind  the 
thirty-first  and  thirty-sixth  articles  of  fhe  will 
in  considering  it,  though  they  are  but  contin- 
gently connected  by  the  happening  of  a  surplus 
in  the  way  just  mentioned.  For,  now,  if  the 
first  is  subject  to  a  failure  as  a  gift  for  charit- 
able purposes,  the  devises  and  bequests  moy  be 
good  under  the  second.  Our  attention,  however, 
will  be  *chiefly  given  to  the  thirty-first  [*494 
section  and  its  clauses,  as  under  that  it  was 
principally  argued  by  counsel. 

The  learned  sergeant.  Sir  Francis  Moore,  who 
drew  the  statute  of  43  Elizabeth,  ch.  4,  says, 
in  his  exposition  of  it :  "As  in  all  other  grants, 
so  in  a  gift  to  a  charitable  use,  four  things  are 
principally  to  be  considered:  1.  The  ability  of 
the  donor.  2.  The  capacity  of  the  donee.  3. 
The  instrument  or  means  whereby  it  is  given. 
4.  The  thing  itself  which  is  or  may  be  given  to 
a  charitable  use."  And  then,  by  way  of  caution 
to  donors,  he  says.  "There  are  five  things 
which  cannot  be  granted  to  such  a  use:  1. 
Things  that  yield  no  profit.  2.  Tilings  that  are 
incident  to  others,  and  inseparable.  3.  Possi- 
bilities of  interest.  4.  Conditions — meaning 
that  such  things  are  from  their  nature  insuscep- 
tible of  sening  such  a  purpose;"  and  then  he 
adds  the  5th:  "Copyholds,  if  in  any  way  pre- 
judicial to  the  lora."  We  shall  not  consider 
them  numerically,  byt  both  seem  to  be  the  nat- 
ural way  to  discuss  siich  a  ^ft  when  its  validity 
is  disputed.  We  shall  follow  it  in  those  par- 
ticulars as  briefly  as  we  can. 

No  question  is  made,  however,  in  this  case, 
as  to  the  execution  of  the  will  nos  as  to  the  ca- 
pacity of-i.he  devisor.  It  is  insisted,  though, 
that  the  devises  and  bequests  to  the  donee,  the 
city  of  Cincinnati,  are  void,  because  the  city  has 
not  the  capacity  to  take  them,  and  also  that 
the^  create  a  perpetuity  from  being  inalienable, 
which  is  contrary  to  law. 

Charity,  in  a  legal  sense,  is  rather  a  matter  of 
descriptioif  than  of  definition;  and  the  word 
"perpetuity"  in  law  is  only  determined  by  the 
circumstances  of  such  cases.  But  for  the  pur- 
pose of  this  case,  the  objection  to  the  validity  of 
the  charity  on  account  of  its  perpetuity,  we  will 
place  under  Mr.  SandersVdefinition  in  his  Kssay 
upon  Uses  and  Trusts,  196:  "A  perpetuity  may 
be  defined  to  be  a  future  limitation,  restraining 
the  owner  of  the  estate  from  aliening  the  fee  of 
the  property,  discharged  of  such  future  use  ot 
estate,  before  the  event  is  determined  or  Uie  i>e- 
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nod  is  arrived  when  such  future  use  or  estate 
is  to  arise.  If  that  event  or  period  be  within 
the  bounds  prescribed  by  law,  it  is  not  a  per- 
petuity.*' It  is  then  a  limitation  upon  the  jus 
disponendi  of  property,  upon  tlie  common-law 
405^]  ^right  of  every  man  to  dispose  of  his 
land  "to  any  other  private  man  at  his  own  dis- 
cretion.'* And  one  class  of  those  limitations  is 
technically  termed  "alienation  in  mortmain, 
and  to  charitable  uses."  Alienation  in  mortmain, 
in  its  primary  signification,  is  an  alienation  of 
lands  or  tenements  to  any  corporation,  aggre- 
gate, ecclesiastical  or  temporal,  the  consequence 
of  which  in  former  times  was,  that  by  allowing 
lands  to  become  vested  in  objects  endued  with 
perpetuity  of  duration,  the  lords  were  deprived 
of  escheats  and  other  feudal  profits,  and  the  gen- 
eral policy  of  the  common  law,  which  favored 
the  free  circulation  of  property  was  frustrated, 
although  it  is  true  that  at  the  oommon  law  the 
power  of  purchasing  lands  was  incident  to 
every  corporation.  The  effect  of  these  statutes 
deprived  every  corporation  in  England,  spirit- 
ual or  secular,  from  acquiring,  either  by  pur- 
chase or  gift,  real  property  of  any  description, 
without  a  general  license  from  the  Crown  en- 
abling it  to  hold  lands  in  mortmain,  or  a  special 
license  in  reference  to  any  particular  acquisi- 
tion. These  restraints  were  subsequently  re- 
laxed in  many  particulars,  including  gifts  to  a 
corporation  for  purposes  of  education.  But  this 
case  docs  not  require  us  to  particularize  them; 
our  only  purpose  for  having  alluded  to  statutes 
of  mortmain  being  to  sliow,  from  the  view  taken 
•f  them  from  an  early  day  by  the  courts  in  Eng- 
land, that  dexises  to  corporations,  which  gen- 
erally cannot  take  lands  under  a  will,  were  held 
good  when  made  in  favor  of  charities,  and  that 
such  gift**,  from  the  purposes  to  which  they  were 
to  be  ap])lied,  and  the  ownership  to  which  they 
are  subjected,  have  had  the  protection  of  courts 
of  equity  to  prevent  any  alienation  of  them  on 
the  part  of  the  person  or  body  interested  with 
the  offices  of  giving  them  effect;  and  that  in  all 
such  Cii.scs  land  has  been  decreed  by  courts  of 
equity  to  be  practically  inalienable,  or  that  a 
perpetuity  of  thoni  exists  in  corporations  when 
they  are  charitable  gifts. 

HWnnrs  tV/.sT,  Duke,  80.  375;  Mayor  of  BrU- 
tol  V.  "R7n/<o/i,  1033,  Duke,  81,  377;  Mayor  of 
Reading  \.  JjOhC,  KiOl,  Duke,  81,  361;  Lewis 
on  PerpoUiity,  t»84;  CliiisVs  Hospital  v.  Qrain- 
ger,  1  M.cn.  &  fJ.  400;  Griffin  v.  Qraham,  I 
Hawks,  130:  .S7a/c  v.  Gerardy  2  Ired.  Eq.  210. 

The  objection  that  the  devises  and  bequests 
create  a  perpetuity,  cannot  be  maintained 
496*]  *unies8  they  are  forbidden  by  the  law  of 
Ohio.  And  if  a  perpetuity  was  forbidden,  the 
charitable  trubt  would  not  fail,  but  would  be 
held  good  and  curried  out  in  equity. 

We  are  told  that  the  1st  and  2d  sections  of 
the  13th  article  oi  the  Countitution,  in  connec- 
tion witli  the  legislation  of  the  state  imder 
them,  pre\ent  an  <v-tate  in  perpetuity  from  be- 
ing made  in  (^hiu.  And  for  showing  the  bear- 
ing of  thciii  upon  tliis  cusv,  we  were  referred  to 
an  act  of  Ohio  to  restrain  the  entailment  of  real 
estates.     2  8 wan.  ii§  355.  350. 

We  are  unaldc  to  see  any  fair  connection  be- 
tween them.  The  1st  and  2d  sections  of  the 
13th  artich*  of  the  Con>tilution  were,  that  the 
general  assembly  shall  pass  no  special  act  con- 
f(>ning  corporatie  powers,  Sec.  2.  Corporations 
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may  be  formed  under  general  laws,  but  all  audi 
may  from  time  to  time  be  altered  or  repealed — 
that  is,  though  they  may  be  formed  under  gen^ 
eral  laws,  that  the  Legislature  may  alter  or  re- 
peal them.  That  bv  the  provision  they  meant 
to  retain  their  legislative  powers  to-  give  larger 
powers  than  a  corporation  might  have  had,  to 
reform  them  in  any  particular  that  might  be- 
come necessary,  that  of  a  violation  of  the  con- 
tract  excepted.  The  act  to  restrict  the  entail- 
ment of  real  estates  obviously  applies  to  indi- 
viduals exclusively,  and  not  at  all  to  corpora- 
tions, and  especially  to  such  of  them  as  may 
(ake  and  hold  chari&ble  gifts  in  perpetuity. 

The  first  act  passed  imder  the  Constitution  of 
1851,  relating  to  corporations,  was  to  enable  the 
trustees  of  colleges,  academies,  universities,  and 
other  institutions  for  promoting  education,  to 
become  bodies  corporate.    We  will  give  it  in  its 
terms,  for  nothing  in   the  legislation   of  thut 
State  can  show  more  satisfactorily  than  it  doeii 
that  public  spirit  there  is  in  harmony  with  and 
fully  up  to  that  of  the  age,  upon  the  subject  of 
education.    The  language  of  the  let  secti<xi  is, 
that  any  number  of  persons,  not  less  than  five, 
desiring  to  establish  a  college,  university,  or 
other  institution  for  the  purpose  of  promoting 
education,  religion  or  morality,  agriculture  and 
the  fine  arts,  may,  by  complying  with  the  provi- 
sions of  the  act,  become  a  body  corporate  snd 
politic,  with  perpetual  succession,  and  may  as- 
sume a  corporate  name,  by  which  they  may  sue 
and  be  suea,  plead  *and  be  impleaded,  in  [^497 
all  courts  of  law  and  equity ;  may  have  a  corpo- 
rate seal,  and  the  same  alter  or  break  at  pleas- 
ure; may  hold  all  kinds  of  estate,  real,  personal 
and  mixed,  which  they  may  acquire  by  purchase, 
donation,  devise,  or  otherwise,  nocesHary  to  ac- 
complish the  objects  of  the  corporation;  and 
further,  the  trustees  of  any  university,  college 
or  acatleiuy.  may  hold  in  trust  any  property  do- 
vised,  or  bequeathed.  **or  donated"  to  such  in- 
stitution, upon  any  specific  trust  consistent  with 
the  objects  of  said  corporation;  also,  when  aiiiv 
number  of  persons  shall  have  procured  by  sub- 
scription, donation  or  devise,  purchase,  or  other- 
wise, the  sum  of  $500  for  the  purpose  of  estab- 
lishing an  academy,  they  may  become  a  IkhIv 
corporate,  etc.,  etc.,  and  do  all  acts  and  things 
necessary  for  the  promotion  of  education  and 
the  general  interests  of   such   academy.    Tinie 
and  the  occasion  will  not  permit  us  to  give  more 
of  this  liberal  and  enlightened  statute  and  of 
the  Supplemental  Acts  passed  in  August,  18o*2,      ' 
and  March,  1853.     2  Swan,  SS  1^5,  196. 

There  is  nothing  in  either  of  them  in  any  way 
interfering  with  the  power  of  before  existing 
corporations,  to  become  the  trustees  of  charil- 
table  devises  and  bequests  for  education,  and  to 
hold  them  in  perpetuity.  There  is  rather  a  dis- 
position manifested  to  enlarge  and  confirm  their 
power  to  do  so,  and  to  give  to  other  corporations 
under  the  act  certainty  and  security  in  the  ad- 
ministration of  such  trusts.  The  *  Legislaturt 
has  succeeded  in  giving  to  corporations,  for  the 
promotion  of  education,  what  the  learned  ger« 
tlomen  who  brought  this  bill  said  were  the  re- 
quisites of  a  corporation:  lawful  existence; 
artificial  capacity  and  perpetuity  of  existence; 
and,  we  add,  the  unquestioned  enjoyment  of  all 
these  privileges,  which  courts  of  equity  have 
said  for  more  than  two  hundred  years  they  were 
entitled  to,  in  the  construction  of  denses  and 
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gifts  for  diarity,  and  for  the  administration  of 
them. 

It  was  conceded  in  the  argument,  that  the 
trudts  in  this  will  fall  within  the  description  o! 
public  trusts  or  charitable  uses,  as  recognized 
in  England  since  the  statute  of  43  Elizabeth,  ch. 
4,  notwithstanding  that  statute  is  not  in  forcv- 
in  Ohio,  and,  in  our  opinion,  never  was,  as  wc 
shall  show  presently. 

498*]  *Cnarities  had  their  origin  in  the  gretft 
command,  to  love  thy  neighbor  as  thyself.  But 
when  the  Emperor  Constantine  permitted  his 
subjects  to  bequeath  their  property  to  tlie 
church,  it  was  soon  abused;  so  much  so,  thut 
afterwards,  when  it  became  too  common  to  gi\e 
land  to  religious  uses,  consistently  with  the  free 
circulation  of  property,  the  supreme  authority 
of  every  nation  in  Europe,  where  Christianity 
prevailed,  found  it  necessary  to  limit  such  de- 
yirns  bv  statutes  of  mortmain. 

In  France,  by  the  ancient  constitutions  of 
that  Kingdom,  churches,  communities,  chapters, 
colleges,  convents,  etc.,  were  not  permitted  to  ac- 
quire or  hold  immovable  property.  Dumoulin 
8ur,  1st  art.,  51  De  la  Cou.  Pans.  This  incapac- 
ity after  a  ^ong  time  was  relaxed,  and  they  were 
idlowed  to  hold,  by  license  of  the  King. 

In  Spain,  the  communities  mentioned  before 
could  neither  acquire  nor  hold  property,  unless 
by  authority  of  the  sovereign;  but  in  Kugland, 
corporations  had  the  capacity  to  take  property 
by  the  common  law.  Co.  Litt.  99.  They  were 
rendered  in^pable  of  purchasing  without  the 
King's  license  by  a  succession  of  statutes  from 
Magna  Charta,  9  Hennr  III.  to  9  Geo.  II. 

ftey  are  known  as  the  statutes  of  Mortmain ; 
that  is,  as  it  was  the  privilege  of  anyone,  before 
Buch  statute  restrained  it,  to  leave  his  propertv 
of  every  kind  by  testament  to  whom  he  pleasea, 
and  for  such  purposes,  charitable  or  otherwise, 
as  he  chose :  and  the  will  was,  in  every  particu- 
lar, administered  according  to  the  testator's  in- 
tentions, sometimes  by  the  courts  of  common 
law,  and  at  others  by  a  court  in  chancery,  as 
may  be  seen  from  the  cases  in  Duke  and  other 
writers  upon  charities.  The  question,  then,  un- 
der such  a  condition  of  the  law  in  Ohio,  where 
there  was  no  statute  of  mortmain,  cannot  be  in 
this  case,  whether  chancery  had  such  a  jurisdic- 
tion, or  whether  Ohio  haa  adopted  in  whole  or 
in  part  the  common  law,  but  whether  Ohio,  in 
the  construction  of  her  judicial  svstem,  did  not 
mean  to  give  to  those  courts  which  were  to  have 
equity  jurisdiction  cognizance  of  trusts  made  by 
wills  for  charitable  uses,  as  well  as  of  other 
trusts;  and  whether  the  judges  in  Ohio  have  not 
uniformly  entertained  it  upon  that  principle. 
We  cannot  be  mistaken  in  the  conclusion  tnat 
490'^]  Uiev  have  done  *so  from  the  cases  cited 
on  both  siaes  in  the  argument  of  this  cose,  ihe 
larger  number  of  which  we  have  verified  by  ex- 
amination. 

And  we  are  more  confirmed  in  what  has  just 
been  said.,  for  the  English  statutes  of  Mortmain 
were  never  in  England  supposed  to  have  been 
meant  to  extend  U>  her  colonies,  and  were  never 
in  force  in  those  of  them  in  America  which  be- 
came independent  states,  but  by  legislative  adop- 
tion. 

First,  it  will  be  observed  in  all  commentaries 
upon  those  statutes  they  are  termed  local  or  po- 
litical laws,  meant  to  suppress  a  piiblic  miscliief 
and  abuse  in  England.  The  Stat,  of  43 
24  How. 


beth  is  entitled,  "An  Act  to  Redress  the  Misem> 
ployment  of  Lands,  Goods,  and  Stodcs  of  Money, 
Heretofore  Given  to  Charitable  Uses."  The 
mode  and  manner  for  the  enforcement  of  it  in 
'\ny  particular  did  not  exist  in  any  one  of  th<» 
English  colonies.  There  was  not  in  either  of 
them  a  Lord  Kee|)er  or  Lord  Chancellor,  or  any 
corresponding  ofiicer  to  mature  the  regulations 
enjoined  by  the  act  for  its  enforcement.  There 
were  not  in  the  colonies  any  abuses  to  redress 
for  the  misemployment  of  lands,  goods,  or  mon- 
ey heretofore  given  to  charitable  uses;  further, 
i  here  were  not  then  in  any  one  of  them  those  re- 
ligious institutions  which  the  monardit  of 
Europe  deemd  tt  politic  to  restrain  from  holding 
hinds. 

Tlie  statute,  after  beginning  with  a  statement 
of  the  abuseH  to  be  controlled  declares  thkt  for 
the  rediehs  of  them  it  shall  be  the  duty  of  the 
Lord  Chancellor  or  Lord  Keeper  of  the  great 
seal  for  the  time  being,  and  for  the  Chancellor 
of  the  Duchy  of  l^ncaster  for  the  time  U^ing, 
to  award  commissions,  etc.,  into  all  or  ;mi\-  |mrt 
of  the  realm,  for  the  purpose  of  exeor.i;!:;;  the, 
etc.,  statute,  and  the  realm  or  kin^ftUaii  i<t  Kng- 
laud,  in  statutory  parlance.  -^^  well  in  ilie  time 
of  Elizabeth  as  now,  ''meant  the  kingdom  over 
whidi  her  municipal  laws  or  the  common  law 
had  jurisdiction,  and  did  not  include  either 
Wales,  Scotland,  or  Ireland,  or  any  other  part 
of  the  King's  dominions,  except  the  territory  of 
England  only."     1  Bl.  Com.  §  4,  p.  93,  Wendell. 

And  in  the  same  section,  after  having  enu* 
merated  those  dominions  which  had  been  subject- 
ed by  statute  or  otherwise  *to  the  laws  [^500 
of  England,  and  such  as  had  not  been,  all  being 
adjacent  to  England,  Blaekstone  says  our  more 
distant  plantations  in  America  or  elsewhere,  are 
also  in  some  respects  subject  to  English  law. 
But  that  must  be  understood  with  very  many 
and  very  great  restrictions.  Such  coloniei?  carry 
with  them  only  so  much  of  the  English  law  as 
is  applicable  to  their  OMfn  situation  and  tiie  con- 
dition of  an  infant  colony;  such,  for  instance, 
as  the  general  rules  of  inheritance  and  of  protec- 
tion from  personal  injuries.  Pp.  107,  108,  mar- 
final.  But  we  are  not  left  to  inferenc*,H9  to  es- 
tablish the  locality  of  the  operation  of  the  stat> 
utes  of  Mortmain  to  En<>Ian(U  and  that  they 
never  had  anv  force  in  the  eolouies.  Tiie  whole 
subject  in  all  its  generality  was  ahly  discussed 
and  decided  in  the  Hi*jli  Courl  of  CluiKHrv  in 
England  some  forty  years  .since,  hi  that  case, 
Atty,  Gen,  v.  Steicart,  2  Mer.  143,  the  questioa 
being  whether  the  statute  of  Mortniiiin.  0  Geo. 
II.,  extended  to  the  Island  of  Grenada,  in  the 
West  Indies,  it  was  ruled  that  it  did  not,  and 
that  none  of  the  English  Mortmain  acts  were  of 
force  in  the  colonies. 

Without,  then,  a  particular  enactment  for 
such  purpose,  the  statute  of  43  Eliz.,  ch.  4,  could 
never  have  been  in  force  in  Ohio.  Nor  do  ive 
think  it  to  be  a  point  of  judicial  uncertainty 
there,  for  we  cannot  find  a  decision  in  the  courts 
of  Ohio  directly  declaring  that  it  ever  \va*«. 

The  law  was  adopted  in  terms  from  tlv'  stat- 
ute of  Virginia  by  the  governor  snul  judges  of 
the  t»5rritory.  1  Chase,  l!)0.  \\  hatever  may 
have  been  its  validity  in  other  respocts,  it  did 
not  comprehend  tlie  <)tatute  of  Eii>4ibcth.  For 
though  it  was  a  remedial  statute  to  correct 
abuser*,  it  was  a  restraining  statute  of  the  <'om- 
mon  law  right  of  every  man  to  dispose  of  his 
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property,  by  will,  as  he  pleased.    The  law  taken  Storjr's  Essay  in  the  Appendix  to  3  Pet.  481  to 

from  Virginia  for  Ohio  made  statutes  and  acts  502,  inclusive. 

of  Parliament  in  aid  of  the  common  law,  which        The  same   results   have  been  announced  by 

were  of  a  general  nature,  and  not  local  to  that  the  decisions  in  Ohio.    Molntire  Poor  School  t. 

kingdom,  of  force  in  Ohio.     It  was  not  in  aid  The  Zanesville  Can.  d  Mfg,  Co,  9  Ohio,  203,  doc« 

of  tne  common  law,  but  being  restrictive  of  it,  so.    Lane,  Ch.  J.,  avoiding  the  discussion  ot  the 

it  should  have,  as  to  the  places  assigned  for  its  extent  of  chancery  jurisdiction  over  charities, 

operation,  a  strict  interpretation.  independently  of  the  statute,  says :     But  one  of 

But  whether  we  are  right  or  not  so,  in  respect  the  earliest  claims  of  every  social  community 

to  the  law  adopted  from  Virginia,  and  passed  in  upon  its  law-givers  is  an  adequate  protection  to 

501*]  the  territorial  legislature  *of  Ohio,  it  its  property  and  institutions,  which  subserve 

is  certain  that  in  the  year  1806  it  was  repealed;  pubuc  uses,  or  are  devoted  to  its  elevation,  etc.; 

and  that  since  the  statute  of  Elizabeth  has  bad  and,  in  a  proper  case,  the  courts  of  one  state 

no  force  in  Ohio  as  a  statute,  though  the  judges  might  be  driven  into  the  recognition  of  some 

of  that  state,  without  any  assumption,  have  ap-  principle  analogous  to  ttiat  contained  in  the 

plied  its  principles  to  all  cases  of  charitable  de*  statute  of  Elizs^th  as  a  necessary  element  of 

vises  as  a  part  of  chancery  jurisdiction.    It  our  jurisprudence.    But  without  reference  to 

certainly  was.  right  in  them  and  a  duty  to  carry  these  considerations,  where  a  trust  is  clearly  de 

out  the  charitable  intentions  of  a  testator  by  fined,  and  a  trustee  exists  capable  of  holding  the 

the  same  principles  that  his  will  was  executed  property  and  executing  the  trust,  it  has  never 

in  every  other  respect,  when  the  legislature  was  been  doubted  tEat  chancery  has  jurisdiction  over 

silent  in  respect  to  such  devises,  or  liad  given  no  it  by  its  own  inherent  authority,  not  derived 

other  rule  concerning  them.  from  the  statute,  nor  resulting  from  its  fuse* 

No  more  was  done  by  them  in  Ohio  than  was  tions  as  pareriB  patiHa,    The  same  ruling  m-m 

done  in  every  other  state  in  this  Union  where  made  afterwards  in  15  Ohio,  593,  and  in  18  Ohio, 

the  statute  of  Elizabeth  had  not  been  adopted  500,  and  the  main  point  in  both  of  them  could 

by  legislative  enactment.  not  have  been  decioed  without  maintaining  the 

But  in  justice  to  the  subject  we  cannot  leave  jurisdiction  in  chancery  over  charitable  uses,  in- 

it  without  saying  that  original  diancery  juris-  dependently  of  the  statute  of  Elizabeth.    The 

diction  over  charities  existed  in  England,  vnd  same  may  be  assumed  of  the  case  srrowing  out 

was  exercised  there,  before  the  statute  of  Eliz-  of  the  will  in  20  Ohio,  483.     Indeed,  it  was  ai- 

abeth  was  passed;  also,  that  it  has  now  become  sumcd  that  no  case  in  Ohio  of  a  charitable  trust 

an  established  principle  of  American  law,  that  has  been  judicially  maintained,  or  could  have 

courts  of  chancery  will  sustain  and  protect  such  been  valid  under  the  universal  admission  that 

a  gift,  devise  or  bequest,  or  dedication  of  proper-  the  statute  of  the  43  Elizabeth,  ch.  4,  was  not 

ty  to  public  charitable  uses,  provided  the  same  in  force  in  Ohio,  unless  the  courts  *there  [*503 

is  consistent  with  local  laws  and  public  policy,  had  acted  from  the  conviction  that  in  such  esses 

whore  the  object  of  the  gift  is  a  dedication  sx^e-  chancery  had  a  jurisdiction  over  them  by  its 

ciftc  and  capable  of  being  carried  into  effect  ac-  own  authority. 

cording  to  the  intentions  of  the  donor.     In  con-        We  shall  now  consider  the  objections  which 

firmation  of  this  we  refer  to  the  cases  collected  were  made  by  the  counsel  for  the  appellants  to 

in  Angell  and  Ames  upon  Corporations,  private  the  validity  of  the  devises  and  bequests  of  Mr. 

and  aggregate,  6th  edition,  182,  177,  and  from  McMicken,  that  the  city  of  Cincinnati  has  not 

pages  170  to  180,  inclusive.  the  capacity  to  take  them  and  to  execute  the 

And  this  court,  in  Vidal  v.  Mayor  of  Philadel-  trusts  of  the  will,  and  that  no  other  trustee 

phia,  2  How.  127,  reviewed  its  opinion  to  the  can  be  appointed. 

contrary  of  what  has  just  been  said  in  the  case        In  our  view,  the  answers  to  them  from  the 

of  The  Bapt.  Aaso.  v.  Hart,  4  Wheat.  1,  and  ad-  opposing  counsel    were  decisive.     No   incapa^ 

mitied,  whatever  dou>bU  had  been  expressed  in  ^^7  of  the  city  of  Cincinnati  to  take  in  this  in- 

that  opinion,  that  they  had  been  removed  by  '*^*^'^^®  ^"  ^  inferred  from  its  charter.    It  has 

later  and  more  satisfactory  sources  of  informa-  ^"®.  PO^®^   ^   acquire,   to   hold,   and 


tion.  ^^  *°<^  personal  property,  etc.,  etc.  and  to  (x- 

And  in  Virfar*  Cflwe  the  court  went  on  to  say :  «^cise   such   other   powers   and  to  have    such 

•-It  may,  therefore,  be  considered  as  settled,  that  ^^^^^   prmleg^  as  are  mcidwit  to  municipal 

chancery  has  an  original  and  necessary  jurisdic-  corporations  of   a  like  character  and  degree. 


not  inconsistent  with  this  act  or  the  general 
^^  laws  of  the  staCe.     Swan,  900.     It  was  acunitted 

7a^  " wheiiThr^^^neVkl  obiect  is  a^rfie  and    *^  ^^^  argument,  that  the  section  just  read  an 
poses,  wneu  tne  general  object  is  specitlc  and    ^  ^^      .^    ^  acquire  and  hold 

certain,  and  not  contrary  to  any  positive  rule  of    i  .L*-*^  s^rtu^  i-^a:-I«*«  ^ui*^.  t.  ^"  -•*- 


tion  in  respect  to  devises  and  bequests  in  trust    "^^  inconswjenv  wiiun  i,nis  aci,  w  i.ne  eenenu 
to  persons  competent  to  take  for  Charitable  pur-    l^^l.^^.^A^.i**^  ..^T^.^®_^A,i^^*?  "^"^'^"^ 


certain,  and  not  contrary  to  any  positive  rule  of  .^j  j;^^  ^^^^^he  legitiiiate  obj2^  of  the  ety. 

^^Ji^-t     A  »-     ..    /-•        ««-   «««   «^x,      1      ^.,  These  objects  are  enumerated  in  many  part^^ 

*®*^  J/f,''V^^?"^l®V.^y^^*l.'^^^*■  "l*^«   directly   connected   with    ite    pSwm  to 

son  T.  AfoCaU,  1  Rich.  (S.  C.)  Law,  174;  Atty.  ^^^^  the  city;  and  in  the  nineteeh  sections 

Gen.  V.  Jolly,  I  Rich.  (S.  C.)  Law,  170  n.;  8o-  following  that  cited,  there  is  not  a  sentence  or 

hier  V.  8t.  Paul's  Church  12  Met.  (Mass.)  250;  word  from  which  an  inference  can  be  made  that 

BeaUv.Fom,^Q9i.AQA',  Miller  y.  Chittenden,  2  the    legislature    meant    to    deprive    the   d^ 

Clarke    (lo.)   315:  and  Williame  v.   WilUame,  of  Cincinnati   from  taking  and   administerinff 

Opinion  by  Judge  Denio,  8  N..Y.  525.  charitable  trusts.     Indeed,  such  a  course  woald 

We  also  refer  to  the  opinion  of  Mr.  Justico  have   been   inconsistent   with  the  l^slatare's 

Baldwin,  which  led  the  way  upon  this  question  caution  in  its  enactments  under  the  Constita- 

of  jurisdiction  in  the  United  States  in  the  will  tion  of  1851..    It  would  be  doing  great  inJQs- 

of  Sarah  Zane  in  pamphlet,  Cir.  Co.  in  Penn-  tice  to  the  legislature  even  to  suppoee  that  it 

nylvania,  April  term,  1833;  and  to  Mr.  tlustice  meant,  in  passing  an  act  for  the  sovemineni 
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of  corporations,  under  the  provisions  of  the 
Constitution,  that  it  designed  to  encroach  upon 
that  of  the  judiciary,  or  to  alter  the  whole 
power  of  chancery  in  respect  to  charitable  uses, 
and  the  long-established  practice  of  oorpor<a- 
tions,  private  and  municipal,  to  receive  them 
mm  trustees,  and  to  administer  them  according 
to  the  intention  of  donors.  So  far  frcmi  any 
intention  to  interfere  with  such  a  privil^e  in 
the  city  of  Cincinnati,  we  infer  from  previous 
and  subsequent  legislation  that  it  was  to  have 
an  important  agency  in  carrying  out  the  6th 
article  of  the  Constitution  in  respect  to  educa- 
tion. We  allude  to  the  act  for  the  better  or- 
S04*]  ganization  and  classification  *of  the 
common  schools  of  Cincinnati  and  Dayton, 
passed  in  the  year  1846  (Ohio  Local  Laws,  91), 
and  to  that  of  the  27th  January,  1853,  both 
now  in  force.  In  the  first,  the  trustees  and 
visitors  of  common  schools  in  the  city  of  Cin- 
cinnati, with  the  consent  of  the  city  council, 
have  the  power  to  establish  and  maintain  out 
of  any  funds  under  the  control  of  the  trustees 
and  idsitors,  such  other  grades  of  schools  than 
those  already  established  as  they  may  deem  ex- 
pedient for  such  purpose.  Further,  by  the 
G8th  section  of  the  state  school  law,  Swan,  852, 
passed  in  January,  1856,  power  is  given  to 
township  boards  of  education  and  their  succes- 
sors in  office  to  take  and  hold  in  trust  for  the 
use  of  central  or  high  schools,  or  sub-district 
schools,  in  the  township,  any  grant  or  donation, 
or  bequests  of  mon^,  or  other  personal  prop- 
erty, to  be  applied  to  the  support  of  such  pub- 
lic schools.  Again,  in  Ohio  Laws,  33,  March 
26,  1856,  it  is  declared  that  whenever  anyone 
gives  lands  or  money  for  the  endowment  of  a 
school  or  academy,  not  previously  established, 
and  shall  not  provide  for  the  management  of  it, 
that  the  court  of  common  pleas  shall  appoint 
trustees  with  corporate  powers.  That  act  pro- 
vides also  for  the  management  of  charities 
when  tlie  founders  have  not  given  directions; 
and  another  act  (Swan,  193.  1856)  provides 
how  colleges  may  be  incorporated  by  their  own 
act,  and  now  trustees  of  an  endowment  may 
also  become  a  corporation  by  their  own  act. 
These  acts  have  been  cited  to  show  that  Ohio, 
in  her  legislation,  has  made  municipal  corpo- 
rations trustees  for  charity  devises  and  be- 
3ueftts,  and  that  the  management  of  them  is  a 
uty.  They  also  ))rove  that  the  privilege  to 
take  them  is  one  given  and  imposed  by  law. 

After  a  close  examination  of  all  the  legisla- 
tion of  Ohio  relating  to  corporations,  and  its 
nystem  of  education,  we  have  not  been  able  to 
detect  any  sentence  or  word  going  to  show  any 
intent  to  alter  the  law  as  it  st^d  before  the 
adoption  of  the  Constitution  of  1851,  in  respect 
to  a  corporation  receiving  and  taking,  either  by 
testament  or  donation,  property  for  a  charity, 
or  to  prevent  them  from  having  trustees  for  the 
execution  of  it  according  to  the  intention  of  the 
donor.  To  take  such  privileges  from  them  can 
only  be  done  by  statute  expressly,  and 
505*]  *not  by  any  implications  by  statutes,  or 
from  any  number  of  sections  in  statutes  analo- 
gous to  the  subject,  containing  directions  for 
the  management  of  corporations.  The  law  is, 
that  where  the  corporation  has  a  legal  capacity 
to  take  real  or  personal  estate,  then  it  may 
take  and  hold  it  upon  trust  in  the  same  man- 
24  How. 


ner  and  to  the  same  extent  as  private  persons 
may  do.  It  is  true  that  if  the  trust  be  repug- 
nant or  inconsistent  with  the  proper  purposes 
for  which  it  was  created,  that  may  furnish  a 
good  reason  why  it  may  not  be  compelled  to 
execute  it.  In  such  a  case,  the  trust  itself  be- 
ing good,  will  be  executed  under  the  authority 
of  a  court  of  equity.  Neither  is  there  any  posi- 
tive objection,  in  point  of  law,  to  a  corporation 
taking  property  upon  trust  not  strictly  within 
the  scope  of  the  direct  purposes  of  its  institu- 
tions, but  collateral  to  them,  as  for  the  benefit 
of  a  stranger  or  another  corporation.  But  if 
the  purposes  of  the  trurtt  be  germain  to  the 
objects  of  tlie  corporation,  if  they  relate  to  mat- 
ters which  will  promote  and  perfect  these  ob- 
jects, if  they  tend  to  the  suppression  of  vice 
and  immorality,  to  the  advancement  of  the  pub- 
lic health  and  order,  and  to  the  promotion  of 
trade,  industry,  and  happiness,  where  is  the  law 
to  be  found  which  prohibits  the  corporation 
from  taking  the  devise  upon  audi  trust  in  a 
state  where  the  statutes  of  Mortmain  do  not 
exist,  the  corporation  itself  having  an  estate 
as  well  by  devise  as  otherwise?  We  know  of 
no  authority  which  inculcates  such  a  doctrine, 
or  prohibits  the  execution  of  such  trusts,  even 
though  the  act  of  incorporation  may  have  for 
its  main  objects  mere  civil  and  iinr.iioi'vil  gov- 
ernment and  powers.  2  How.  IfK).  This  court 
announced  the  same  principle  npriin  in  tlH>  case 
of  MoDonogh  v.  Murdoch,  15  How.  307,  with 
other  and  new  illustrations,  and  witli  direct 
reference  to  the  capacity  of  a  corporation  to 
take  such  trusts,  if  within  its  general  objects, 
or  such  as  were  collateral  or  incidental  to  its 
main  purpose.  There  is  nothing  in  the  Ohio 
Statute  of  Wills  to  prevent  corporations  from 
taking  by  devise.  Much  was  also  said  in  the 
argument,  denying  the  legality  of  the  trusts, 
in  consequence  of  the  uncertainty  of  the  l)cne- 
ficiaries,  and  because  the  relatives  of  th4>  tes- 
tator were  to  have  the  preference.  Ah  to  the 
first,  white  boys  and  girls  make  as  *(Iis-  r*506 
tinctive  a  status  of  a  class  who  are  to  be  the 
first  beneficiaries  of  the  trust,  and  the  words  in 
the  36th  section,  that,  "if  any  surplus  shall  re- 
main, etc.,  it  shall  be  applied  to  the  support  of 
poor  white  male  and  female  orphans,  neither  of 
whose  parents  are  living,  and  who  are  without 
any  means  of  support,"  make  as  certain  a  do* 
scription  as  could  have  been  expressed. 

It  seems  to  us,  now,  that  tho.  objection  rela- 
tive to  the  condition  of  the  beiieticiniies  is  at 
variance  with  the  established  priin:irv  rule  in 
respect  to  a  charity,  not  only  witli  reference  to 
the  statute  of  43  Elizabeth,  ch.  4,  but  'o  a  char- 
ity under  the  common  law.  The  answer  is» 
that  a  charity  is  a  gift  to  a  general  public  use, 
which  extends  to  the  rich  as  well  hs  to  the 
poor.  Jones  v.  WillianUf  2  Amb.  ch.  651.  Gen- 
erally, devises  and  bequests  having  for  their 
object  establishments  of  learning,  are  consid- 
ered as  given  to  charitable  uses,  under  the  stat- 
ute of  Elizabeth,  Atty.  Oen.  v.  Earl  of  Lonsdale, 
1  Sim.  105;  but  that  does  not  make  a  devise 
good  to  a  college  for  purposes  not  of  a  col- 
legiate character,  intended  chiefly  to  gratify  the 
vanity  of  the  testator.  And  we  cannot  be  mis- 
taken, that  a  devise  to  a  corporation  in  trust 
for  any  person  is  good,  and  will  be  effectuated 
in  equity.     1  Bro.  Ch.  Cas.  81.    And  a  fortiori, 
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a  devise  to  a  charitable  corporation,  in  trust  GEORGE  W.  DAY,  Bowen  Matlock,  Isaac  H. 

for  any  other  charitable  use,  would  be  good.  Frotliingham    and    Geo.    W.  Warner,  P^ff*' 

All  property  held  for  public  purposes  is  held  in  Err,, 

as  a  charitable  use,  in  the  legal  sense  of  the  v, 

term  "charity."    Law  Library,  Vol.  LXXX.  p.  .W-  A.  WASHBURN  and  John  A.  Keitli. 

116,  Grant,  Corporations.  (See  S.  C.  24  How.  352-367.) 

We  will  not  pursue  the  subject  further;  for,  chancery  only  gives  prefermoe  to  crediion  Xafo- 

without  having  discussed  either  of  the  six  ^-  i^g  specific  liens;  hut  will,  without  judgment 

jections  made  m  the  bill  of  the  complainants,  ^^  ewecution,  enforce   pro   rata   division   of 

or  the  poinU  made  by  counsel  in  support  of  the  trust  fund,  for  benefit  of  creditors,  amomg 

demurrer  to  the  bill,  numerically,  both  have  them, 

been  under  our  examination:  for  all  were  ap-       rru^  ^.,»4.    #  ^k-  ^      ^  *    i  * ^n- 

•  A  1      •     XI.                     1.^  j.1.                     ^1  Tnc  court  of  chancery  does  not  ffive  any  spednc 

propriately  m  the  argument  of  the  cause,  and  nen  to  a  creditor  at  large,  against  his  debtor,  fuK 

m  this  opinion  we  meant  to  decide  all  of  them,  ther  tiian  he  has  acQulred  at  law. 

and  havp  donp  sn  ^^  ^>  o°l7  when  he  has  obtained  a  Judgment  and 

\xr              V                     4.U                                •     1  execution  In  seeking  to  subject  the  property  of  his 

We  cannot  announce  them  more  expressively  debtor  in  the  hands  of  third  persons,  or  to  reach 

than  they  were  urged  in  argument.  property  not  accessible  to  an  execution,   that  a 

L  The  doctrines   founded   upon   the   statute  Jj«a»  P[«'«';;f  °^ce  Js  acquired,  which  a  court  of  chan- 

of  43  Elizabeth,  ch.  4,  in  relation  to  charitable  where  creditors  have  not  reduced  their  demands 
607*]  trusts  to  corporations,  'either  munici-  to  Judgment  and  execution  before  seeking  relief 
pal  or  private  have  been  adopted  by  the  courts  "^^^^  t^^f^^^'.^'^^TA^'J^'^i,'^^ 
of  equity  in  Ohio,  but  not  by  express  legisla-  other  creditors  or  object  to  an  equitable  distribu- 
tion; nor  was  that  necessary  to  gnve  courts  ol  tlon  of  the  assets  amonK  all  the  creditors. 
Muitv  in  Ohio  that  iurindietimi  Where  a  specific  fund  has  been  assigned  or 
^S  5L^  ^  ?'  I  \  J""»^*^,*^  .  pledged  for  the  benefit  of  creditors,  chancery  upon 
Z.  ine  iLnglisn  statutes  of  Mortmain  were  its  own  principles,  distributes  the  fund  pro  mto 
never  in  force  in  the  English  colonies;  and  if  among  all  the  creditors,  unless  preference  Is  given 

they  were  ever  considered  to  be  so  in  the  state  •'^  iV^f  PlfJ^F/flSIn^f^^SSSSl  i*'.^J?ft^S*'i«H««-«*  ^ 

e  Ai.«      'x          J.  1.        L        t         XI.  i.          1   !.•  If  a  Dill  is  filed  to  enforce  a  trust,  no  juogment  or 

01  Ohio,  It  must  nave  been  from  that  resolution  execution  Is  necessary  as  preliminary  steps  to  the 

by  the  governor  and  judges  in  her  territorial  interposition  of  the  court ;  but  In   that  case  the 

~?'^'^'?oA/"*^  "  *"•  *''"^  *"*  "P**'"''  ^^  *'"'  S"oneT°^?S'to^reJn'lnVh•?t*?u'.t••d2r°''•'''"• 

act  of  1806.  Where  the  bill  is  filed  to  set  aside  the  deed  as 

3.  The  city  of  Cincinnati,  as  a  corporation,  is  fraudulent,  to  defeat  the  preference  given  therein 

capable  of  talcing  in  trust  devisee  and  bequests  «»  ^%',/i^'tJ'S.J''„%f^r.!L»u'Sd  \o*jSSS^ 

for  charitable  uses,  and  can  take  and  adminis-  ^nd  execution  before  filing  the  bill,  is  faUl  to  the 

ter  the  devises  and  bequests  in  the  will'  of  C.  relief  sought,  if  taken  in  time. 

MnMinlcpn  When  snch  objection  was  waived,  the  court  was 

V^mT         J     .             J  ,.          X              ,.     ,^.  right  in  proceeding  to  make  a  ratable  distribution 

4.  Those  devises  and  bequests  are  charities,  among  all  the  creditors. 

in  a  legal  sense,  and  are  valid  in  equity,  and  Submitted  Feb,  21,  1861,  Decided  Mar.  5,  1861, 

may  be  enforced  in  equity  by  its  jurisdiction  in  _^,  „««^«  .    .,     ^.       ..  ^      x    ^  .,.    ^-r  -x  - 

such  matters  without  the  intervention  of  legis-  T^  ERROR  to  theCircuit  Court  of  the  Lnitea 

lation  by  the  state  of  Ohio..  J-  States  for  the  District  of  Indiana. 

6.  McMickcn's  direction,  in  section  32  of  his  The  case  is  fully  stated  by  the  court. 

will,  that  the  real  estate  devised  should  not  be  ^J*^*^*'  ^J"**?*.  5?*  .•"*"'  *"^  ^  ^' 

alienated,  makes  no  perpetuity  in  the  sense  for-  ThompMn,  for  plaintiffs  in  error: 

bidden  bv  the  law    but  onlv  a  neroetuitv  al-  ^^^'  ^*"  ^^^  complainants,  not  being  jud«- 

i^wcS \7inw  -j^i  In„?f^^«  ^^    ^aoo  rS  ;L!^  ^eut  crcditors  of  Washburn,  maintain  this  bUl 

lowed  by  law  and  equity  m  the  cases  of  chan-  .^  ehancery  to  reach  his  equitable  assete  in  the 

6.''Th7r";  no  uncertainty  in  the  devises  and  {Ttfv  ^^iSTte  ^  '^^''"'  ^'  ^"  ^"'^''' 

,           ,         X    XI-    V      n  '     '       *  1  •    •  X     X'  lently  assigned  tnemi 

bequests  as  to  the  beneficiaries  of  his  intention;  ^he  bill  avers  that  Washburn  had  no  real 

and  his  preference  of  particular  persons,  as  to  ^g^ate  upon  which  a  judgment  at  law  would  be 

who  Should  be  pupils  m  the  colleges  which  he  ^  lien;  tW  he  had  no  personal  property,  what- 

meant  to  found,  was  a  lawful  exerci««**  of  his  ^^^r,  subject  to  execution ;  these  facte  are  ad- 

rifirhtful   power   to  make  the   devises   and   be-  mitted  by  the  answer.    What,  then,  was  to  be 

^"®^^*^                              v  I.    1.                    M  gained  by  the  oomplainante  first  suing  at  law, 

7.  The  disposition  which  he  makes  of  any  ^nd  obtaining  a  judgment,  and  having  an  exe 
surplus  after  the  complete  organization  of  the  cution  returned  nulla  bona?  It  would  be  do- 
colleges  is  a  good  charitable  use  for  poor  white  jng  a  useless  thing.  The  law  does  not  require 
male  and  femnle  orphans.  a  party  to  do  a  useless  thing. 

8.  Legislation  of  Ohio  upon  the  subject  of  We  think  the  law  well  settled,  "that  if  • 
corporations  by  the  act  of  April  9,  1852.  does  claim  is  to  be  satisfied  out  of  a  fund  which  ii 
not  stand  in  the  way  of  carrying  into  effect  the  accessible  only  by  the  aid  of  a  court  of  chan- 
devises  and  bequests  of  the  will.  eery,  application  may  be  made  in  the  first  in- 

This  cause  was  argued  on  both  sides  with  stance  to  that  court,  which   will   not  require 

such  learning  and  ability,  that  we-   feel  it  to  be  that  the  claim  should  be  first  established  in  t 

only  right  to  the  profession  to  acknowledge  the  court  of  law. 

assistance  given  to  us  in  forming  our  conclu-  Russell  v.  Clarices  Exrs,  7  Cranch,  69;  O'Briei^ 

sions;   and  our  only  regret  is,  that  it  should  v.  Coulter,  2  Blackf.  421;  Piatt  v.  St.  Clair,  ^ 

neoessarilv  have    extended    this    opinion  to  a  Ohio,  227. 

greater  length  than  we  wished  it  to  be.  2d.  The  other  creditors  of  Washburn,  none 

508*1    *We  shall  direct  the  affirmance  of  the  ^___      ^373Iir~ir~Tr~7ZZ^IZ»I    I7~~ZIiIiIII» 

-         ■•    ,.                   ^»     «.•»»    X     iV             X  «.  »  NOTE. — Prxority    as    to    proceeds    of    crtawnrw 

decree,  dxsmxssxng  tM  OtW,  hy  tM  court  below,  i^m — see  note,  17  L.  R.  A.  845. 
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of  whom  were  judgment  creditors,  were  not  certain,  other  creditors  of  Washburn,  whose 
necessary  parties  to  the  bill.  If  the  object  of  names  appear  in  the  record,  presented  a  bud- 
the  bill  had  been  to  enforce  the  due  execution  plemental  bill  and  applied  upon  motion  to  be 
of  the  assignment,  then  there  would  have  been  admitted  as  cocomplainants,  and  to  be  permit- 
some  plausibility  in  making  them  parties.  The  ted  to  establish  their  claims  and  to  participate 
claim  of  the  complainants  being  antagonistic  to  equitably  in  the  distribution  of  the  assets.  The 
the  assignment,  it  was  only  necessary  to  make  motion  was  granted.  The  court  afterwards 
the  assignor  and  assignee  defendants.  found  the  assignment  to  be  fraudulent  and  void, 

1  Dan.  Ch.  Pr.  302;  Sto.  Eq.  PI.  215,  216;  and  decreed  that  the  moneys  in  the  hands  of 

Burr,  on  Ass.  599;  Edmeston  v.  Lyde,  1  Paige,  Keith  should  be  distributed  ratably  among  the 

637;  Rogers  v.  Rogers^  3  Paige,  378,  379;  Bui-  creditors  who  were  parties  to  the  record. 

ler  V.  Jaffray,  12  Ind.  504.  Whether  the  decree,  so  far  as  it  directs  a 

3d.  The  complainants  contend  that  by  filing  ratable  distribution  of  the  assets,  was  right  or 

their  bill  to  avoid  the  assignment  they  thereby  not,  is  not  now  before  the  court.    The  appel- 

obt:iined  a  specific  lien  on  the  assets  in  the  lees  do  not  and  did  not  object  to  such  ratable 

har.ds  of  the  assignee  and  were,  under  the  law  distribution.    The  question,  so  far  as  relates  to 

of  the  case,  entitled  to  be  fully  paid  to  the  ex-  that,  is  a  question  oetween  the  appel hints  and 

elusion  of  the  other  creditors  whose  equity  is  their  cocomplainants,  and  the  latter  are  not 

not  superior  to  complainants.     It  is  a  well-es-  made  parties  to  the  appeal.    Of  course,  there- 

tablished  rule  in  equity,  "that  when  the  equi-  fore,  nothing  affecting  their  interest  will  be 

ties  are  equal,  that  title  which  is  prior  in  time  adjudicated  by  this  court, 

shall  prevail."  7  Pet.  399;  16  Pet.  521. 

1  Story,  Eq.  Jur.  400.  If  this  view  were  not  correct,  still  the  appel- 

This  rule  applies  as  well  to  a  case  like  the  hints  cannot  reverse  tlint  part  of  the  docroe:    1 

(me  before  the  court  as  to  equities  growing  out  Because  they  do  not  assign  for  error,  in  their 

of  conveyances.    With  regard  to  cases  like  this,  brief  or  otherwise,  that  the  court  improperly 

the  general  rule  is  laid  down  by  numerous  ad-  admitted  as  complainants  the  other  creditors, 

judications,  that  a  creditor  may  file  a  bill  in  his  2.  The  decree  was  for  the  ratable  distribution 

own  name  for  his  sole  benefit,  or  he  may  file  in  of  money  so  far  as  the  appellants  complain  of 

behalf  of  himself  and  all  others  who  may  be  it;  and  the  creditors,  admitted  as  cocomplain- 

entitled  and  may  choose  to  come  in.     If  he  pro-  ants,  were  the  first  to  aver  specifically  that 

ceeds  on  bin  own  account  alone,  and  no  lien  has  Keith  had  moneys  in  his  possession.     So  far, 

been  gained  or  can  be  acouired  at  law,  he  ac-  therefore,  as  diligence  is  concerned  in  reference 

quires  a  specific  lien  by  nling  the  bill,  and  is  to  the  very  thing  to  which  the  decree  appliefl» 

entitled  to  priority  over  other  creditors.  these  second  complainants  were  more  diligent 

1  Am.  I-^ad.  Cas.  85;  Edmeston  v.  Lyde,  be-  than  the  appellants.     3.  In  equity  there  is  no 

fore    referred   to,   1     Paige,   637;     Corning  v.  preference  between  creditors. 

TlV/tfr,  2  Paige,  567;  Butler  v.  J  affray  y  12  Ind.  Purdy  v.   Doyle,   1   Paige,   558:    Cwlirise  T. 

.')04:  Farnham  v.  Campbell,  10  Paige,  598-601;  Oelston,   10  Johns.   507;    Morrice  v.   Bank  of 

Weed  V.  Pierce,  9  Cow.  722,  728;   U.  8.  Bank  England,  cases  temp.  Talbot,  216;  Robinson  r. 

V.  Burke,  4  Blackf.  141 ;   Miers  v.  Zanesville,  The  Bank,  18  Ga.  108. 

etc..  Turnpike  Co.  18  Ohio,  197;  Douglass  v.  It  is  admitted  that  there  are  cases  the  other 

Huston,  6  Ohio,   156;   Wakeman  v.  Orover,  4  way,  but  it  is  believed  that  the  better  opinion 

Paige,  23 ;  Russell  v.  Lasher,  4  Barb.  232 ;  Burr,  coincides  with  that  of  Chancellor  Walworth  in 

on^  Asso.  600,  601 ;  Hubhs  v.  Bancroft,  4  Ind.  the  case  first  cited. 
888;    1  Kent,  note  to  263,  264. 

Messrs.  McDonald  and  Porter,  for  defend-  ^^   j^g^.^  j^^^^  delivered  the  opinion  of 

ants  in  error:  ^y^^  court- 

Some  authoriti«i  state  that  where  a  credit-  ^his  is*  an  appeal  from  a  decree  of  the  dr- 

or-s  bill  IS  filed  to  reach  .assets  of  a  purely  ^^j^  ^^^^  ^^  the  United  States  for  the  district 

equitable  nature,  it  is  not  incumbent  upon  the  ^£  Indiana 

creditor  to  show  that  he  had  first  obtained  a  ^he  bill  was  filed  in  the  court  below  bv  two 

judgment  at  law    but  it  is  believed  that  the  mercantile     firms,     creditors     of     Washburn, 

better  opinion  is  the  other  way.  ^     j^^^.  j^.^  ^„^  ^^  assignee  of  his  property, 

M-  h   446^*^  V.  WflUs,  9  Wend.  548;   1  Man.  j«^  ^^^  ^^^^^^  ^^  setting  aside  the  assignment 

*"D«V  ,«i.U«  *\.^  «oo«*-  «,.«  «^*  ^t  ♦!,«♦  «.4i,^  as  fraudulent  against  creditors,  and  that  the 

and  «^,^Uny  to  a  it^Bes  where  thl  deman^^^  P^oP^^'y  '"'K''* '^  applied  to  satisfaction  of  the 

"a  3  nafure,  tLtvl^Tnt^  todi^bl"  S/^Z?™  A"!;^"'^ot  I^JT^I::^^ 

iT^^^^^i.^  «.    i>^h:^^r^    o  T/xk»o    nu    on«     i  simple-contract  debts,  not  reduced  to  judgment. 

HendrtcksY.  Robinson,  2  Johns.  Ch.  206;   1  ^^    defendanU  demurred  to  the  bill,  and  as- 

Am^  Lead.  Cas.  84,  and  numerous  cases  there  ^.^^^  ^^  ^^^  ^^^^  ^^  ^^^  demurrer,  the  want 

The  complainants    in    the   present    case  en-  of  equity.                  i  j  i.v     j  —  —           j  *i 

deavor  to  dispense  with  this  averment  by  an  ,  J^^^  ^^."'^  overruled  the  demurrer,  and  the 

allegation  that  Washburn  has  no  property  ipon  defendants  answered   separately,  among  other 

which  a  judgment  or  execution  would  be  a  lien,  ^^'^"i?^  denying  «"1    ™^d   in    the   assignment. 

But  there  are  other  averments  in  the  bill  Replications  were  filed  to  the  answers, 

showing  just  the  contrary.    The  property  being  In  this  stage  of  the  case,  the  other  creditora 

such  that  a  judgment  would  have  been  a  lien  of  Washburn  applied  by  petition  to  the  court 

on  the  real  estate,  and  an  execution  on  the  per-  to  be  made  parties  to  the  bill,  'charging  [*356 

sonalty,  the  demurrer  ought  to  have  been  sus-  fraud  in  the  assignment,  and  praying  that  it 

tained.  might  be  set  aside,  and  the  property  and  effectfi 

Before  the  court  proceeded  to  render  a  decree  of  the  debtor  be  subjected  to  the  payment  of  all 
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his  debts,  and  be  divided  equally  among  all  the  signment  or  pledge  for  the  benefit  of  the  cre<1it- 

creditors.  ors,  in  the  exercise  of  its  own  appropriate  ju* 

The  court    ordered    that    these  petitioning  risdiction.     But   in   all   these  cases,   chancery, 

creditors  become  cocomplainants,  and  referred  upon  its  own  principles,  distributes  the  fund 

the  case  to  a  master  to  take  an  account  of  wliat  pro  rata  among  all  the  creditors,  unless  pref- 

was  due  to  each  of  the  complainants,  which  erence  is  given  in  the  pledge  or  assignment  of 

account  was  duly  taken,  and  a  report  made  to  the  fund.    In  the  present  case,  as  the  assign- 

the  court ;  and  afterwards  the  defendant,  Keith,  ment  was  made  to  Keith,  in  trust  for  the  bene- 

was  ordered  to  bring  into  court  the  amount  of  fit  of  creditors,  if  the  bill  had  been  filed  to  ea- 

moneys  admitted  by  him  to  be  in  his  hands,  force  the  trust,  no  judgment  or  execution  would 

made  out  of  the  assigned  property,  amounting  have  been  necessary,  as  preliminary  steps  to  the 

to  the  sum  of  $2,437 ;  and  tnen^  at  a  subsequent  interposition  of  the  court ;  but  in  that  case  the 

day  in  the  term,  the  court  overruled  a  motion  appellants  would  not  have  been  entitled  to  a 

made,  on  behalf  of  the  two  firms  who  filed  the  preference,  as  none  was  given  to  them  in  the 

bill,  to  have  the  moneys  in  court  applied  to  the  trust  deed,  but  the  contrary, 

payment  of  their  debts  in  preference  to  the  For  this  reason,  doubtless,  the  bill  was  filed 

other  creditors;  and  adjudged  the  assignment  to  set  aside  the  deed  as  fraudulent,  with  a  view 

fraudulent  as  to  creditors,  and  directed  that  to  defeat  the  preferences  given  therein  to  other 

the  whole  fund  be  distributed  ratably  among  creditors.     The  ohioction  that  tho  il"n»-»i.  • 

all  of  them,  according  to  their  respective  de-  the  appellants  had  not  been  reduced  to  judg- 

mands,  and  referred  the  case  to  a  master  to  ment  and  execution  before  filing  the  bill,  would 

make  the  distribution;  and,  on  his  report,  con-  have  been  fatal  to  the  relief  sought^  if  taken  in 

firmed  the  same.  time    by    the    defendants.      It    was     waived. 

The  case  is  before  us  on  appeal  by  the  two  *however,  both  as  respected  the  appel-  [*3fil 

firms  who  filed  the  bill,  alleging  for  error  the  lant  and  the  other  complainants;  and  as  the 

refusal  of  the  court  to  give  them  preference  in  court  was  left  unembarrassed  by  the  objection, 

the  distribution  of  the  assets.  it  was  right  in  proceeding  to  dispose  of  the 

The  proceedings  in  the  case  have  not  been  property  and  effects  of  the  debtor,  and  to  make 

conducted  with  much  regularity,  but  the  prin-  the  proper  application  of  them;  and  as  we  have 

ciples  of  equity  governing  the  rights  of  the  par-  seen,  neither  of  the  creditors  had  acquired  a 

ties  concerned  are  very  well  settled,  and  the  preference  at  law,  the  application  in  <manoery, 

application  of  them  to  the  facts  as  presented  upon  its  own  principles,  was  a  ratable  distribu- 

will  satisfactorily  dispose  of  it.  tion  among  all  the  creditors^  as  decreed  by  the 

The  court  of  chancery  does    not    give    any  court  below, 

specific  Hen  to  a  creditor  at  large,  against  his  Decree  affirmed. 

debtor,  further  than  he  has  acquired  at  law;  

for,  as  he  did  not  trust  the  debtor  on  the  faith  ^  „««„^ 

of  such  lien,  it  would  be  unjust  to  give  him  a  LESSEE  OP  ROBT.  W.  SIVTITH  and  Carey  W. 

preference  over  other  creditors,  and  thus  defeat  Butt,  Plff.  in  Err,, 

a  pro  rata  distribution,  which  equity  favors,  v* 

unless   prevented   by  the  rules  of  law.     It   is  WM.  McCANN. 

only  when  he  has  obtained  a  judgment  and  exe-  ._      o   n   «^  « 

cution  in  seeking  to  subject  the  property  of  his  ^^^  ^'  ^'  ^^  "°^-  308-407.) 

debtor  in  tlie  hands  of  third  persons,  or  to  reach  In  Maryland,  ejectment  is  the  proper  actum  to 

property  not   accessible  to  an  execution,   that  try  title  to  lands — plaintiff  must  shew  a  le- 

356*]  *a  legal  preference  is  acquired,  which  a  gal  title — cannot  recover  on  equitable  title-^ 

court  of  chancery  will  enforce.     2  Johns.  Ch.  purchaser  under  execution  must  show  legsl 

283;  4  Johns.  Ch.  691.  title  in  debtor — naked  legal  title  of  trustee 

The  two  firms,  therefore,  who  filed  the  hill,  not  sufficient   to   recover  on — parol  evidence 

the  appellants  here  not  having  reduced  their       inadmissible   to   enlarge   estate  of  trustee 

demands    to    judgment    and    execution  before  trust    fraudulent    as    to    creditors — trustee 

seeking  relief    against    the    fraudulent  assign-  bound  by  trusts. 

ment  of  the  debtor,  are  not  in  a  situation  to  set  -     .-      .     ^    *,.     ^.  ^. 

UD  anv  claim   to  a.  nrpfpr«»nM»  ovpr   fbi>  nthpr  .    ***    Maryland    the   distinction   between    commoa 

up  an}    Claim  to  a  preference  over  tne  otner  ja^  and  equity,  as  known  to  the  Bofrllsh  law,  bti 

coeomplainants,  or  to  object  to  an  equitable  dis-  been  constantly  preserved  In  its  system  of  joris- 

tribution  of  the  assets  among  all  the  creditors,  prudence ;  aud  th«»  action  of  ejectment  is  the  only 

Indeed  the  t^^ncinle  upon  which  the  bill  "rn"  ?J.r.X"nTe  ^ei'Si"'^r  the  pUtattlf  m»t 
seems  to  nave  been  drawn,  and  is  now  sought  show  a  legal  title;  he  cannot  support  the  actioi 
to  be  sustained,  would  preclude  any  preference  "PJ***  *n  equitable  title,  nor  is  the  defendant  re- 
in favor  nf  fho  Annpllnnfa nrVii^K  i«    flio*  f1i«  quired  to  show  any  title  in  himself;   and  If  the 

J  ul    ?             \  appellants— Which  18,  that  the  plaintiff  makes  out  a  prima  fade  legaltitle;  the  de- 

debtor  s  property,  m  the  hands  of  the  assignee,  fendant  may  show  an  eldw  and  superior  one  hi  s 

constituted  a  fund  for  the  benefit  of  creditors,  stranger,  and  thereby  defeat  the  action, 

which  a  court  of  eouitv  onlv  could  rpiinh    and  ^  7^^  purchaser  under  a  fl.  fa.  when  compelled  to 

wif  fK-^iilT  ™^-l      Z  A^  '^li    !t    •  f  ^""^^K  *°.  ei«ctment  to  obtain  the  possession,  must 

hence  that  the  creditor  had  a  right  to  the  inter-  show  a  legal  title  to  the  land ;  and.  consequently, 

position  of  the  court  without  first  obtaining  a  n^ust  show  that  the  debtor,  at  the  time  of  the  levy. 

judgment  and  execution.     It  is  true    where  a  ^'^ff^thl'^ibtor^had  but  an  equitable  title,  the  par 

specific  fund  has  been  assigned  or  pledged  for  chaser  is  compelled  to  go  into  equity,  and  obtais 

the  benefit  of  creditors,  and  it  is  necessary  to  go  a  It'Kal  one  before  he  can  support  an  action  of  eject- 

i™r;'  '*/,*''«'"~'y  *»,'?'»''%»  di'tribution  ""T .^n^^-ivl?;  O  ISt.^^T^^l.  ™a.  .UN. 

among  them,  the  equitable  lien  of  each  creditor  to  sale  on  a  fl.  fa. ;  the  debtor  must  have  a  beneft- 

upon  the  fund  lays  a  sufiicient  foundation  for  cial  interest  lu  the  property. 

the  interposition  of  the  court.     It  will  enforce  ^TIZ     wi.^*  #<7Lr«T"i-#,..^.#  --.iif  ^ — ZZTZ. 

4.U:.  .,>^..;l^i  1     !•       Au                            i.     *  1.1-  NOTE. —  n nat   title  or  intvreMt  wul  tMiporf  sn 

UuB  equiUble  hen  thus  arising  out  of  the  aa-  action  of  eiectment~»ee  note,  18  U  R,  aTtM. 
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Where  the  deed  to  the  debtor  onl;  eonvejed  to  Xfesan.   J,   HftaoB   Ckmnbell  and  Jkmaa 

him    ■   Oallfd    feg&l    title  U   >    trustee   for   Otben.   h«  «r_1>_1,_     in.   ili.fsn.lniil'   in   armr. 

too*  nnaer  It  no  Interert  th«t  could  be  Mlied  and  "~*""^i'?'  aetendont  in  err<w. 

■old  bj  the  manhal  upon  a  n.  f*. ;  and  the  deed  of  In  support  of  the  eorreetneiB  of  the  inatrue- 

tbe   marshal,  therefore,  conTered  no  title  to  tha  tion,  the  defiuidant  in  error  will  rely  on  the  lol- 

plairniBI                                          j„i„j  „-A^  (hi.  'owing  pojnta  «n<l  authorities: 

siandlniF  only  upon  thlB  title,  derlTed  under  thla  ,  TV^        ..          -     .     ,         *  t  j        i_          l*  ._ 

deed,  and  ahoWlnc  no  other  title,  the  plslntlff  cer-  1-  This  action  of  ejectment  being  brought  in 

talniT  could  not  recover  In  an  action  of  ejectment.  Maryland,  and  the  ooDimon  la.w  of  that  st>ta 

B^dence  to  proie  thst  the  tro«s  In  the  derf^^^  beinc   unchonced.   the   plaintiff   muat  show   in 

fraudulent,  and  that  tbc  deed  vaa  executed  to  bin-  .7^           .    ^,  1,.,     .*^        li    i.-      .. 

der  and  defraud  creditor.,  la  not  admlaslbla  to  abow  evidence  a  legal  titk,  to  enable  him  to  recover.  ■ 

that  the  arauiee  bad  a  beneflclal  lutereat  In  tha  The  Maryland  Btntut«    (1310,  ch.   160),  whieh 

proper^,  liable  to  be  aelsed  and  sold  for  the  pay-  -uthoriMB  a  aale  on  execution  at  U.w.  of  eoui- 


propery  liable  to  be  aelsed  and  sold  for  tbe  pay-  authorize  a  aale  on  execution  at  U.w,  of  equi- 

""^arol  ertdmc'ls  Inadmissible  to  enlarc*  th«  ea-  table  estate*,  does  not  change  an  equitable  into 

tate  of  a  trustee,   and  to  ibow   tbat  he  had  not  a  legal  title,  and  a  purchaser  must  assert  his 

merely  a  barren  legal  title,  but  a  beoeflcW  ^terest,  riehts  in  their  appropriate  form. 

«b  cb  was  liable  for  the  payment  of  hla  debta  n^—„n  .    VrJil^    K  tt.»    *   t    irk.   -ara. 

If  the  eTldence  was  admlulble.  the  traodul«t  VarmU  T.  Horuxod,  5  Harr.  A  J.  1B6;  W«- 

cbaracter  of  the  trusts,  as  aralnat  bli  creditors,  ton  v.  /Htosi,  11  Qill  ft  J.  3S1;  Hammond  v.  /»- 

could    not    fnlarce    bis    legal   bterest    beyond    the  [^^^  4  jjd.  138. 

**Ts'l2J«S^''f^  trustee  and  the  M.t«(.  ffw  (nwt,  He  deed,  from   Brown  and   wife  to  Fenb», 

the  trustee  ran  have  no  equity  againBt  the  express  given  In  eridenee,  gave  him  but  a  dry  legal  title 

trMis  to  which  he  aaatnted^                  »  w^  _.  «.  with  no  benetlcial  Interest  fn  himself,  and  so 

i-niim  be  mads.  or  tahen  in  execution  uptm  process  againat  Dim. 

.   ,-.-,  Houteon  T.  Sowland.  7  Gill  A  J.  493. 

Argved  Feb.  U,  IBS}.     Deoided  Mar.  S,  1881.  The  plaintifTs  in  error  aeek,  by  a  charge  at 
fraud  against  the  deed,  to  extinguish  the  tmsL 

IN  ERROR  to  the  Circuit  Court  of  tbe  United  Qut  if  the  deed  be  void  against  creditors,  tho 

State*  for  the  District  of  HaryUnd.  statute  of  Elizabeth  avoids  it  in  foto.    It  th* 

This  \\\n  an  action  ot  ejectment  commenced  Jeed  be  wholly   void,   (or   fraud  or  any  otbar 

in  thf  court  b»low  by  the  present  plaintilT  in  ,.;iu8e,  then  the  foundation  of  the  plaintiffs'  title 

error.  fnils,  for  without  it  Kenby  had  no  estate. 

Mack-it  V.   Cairn,   Hopk.   Cb,   40.);    5   Cow. 
iHU;  17  Me.  3i)»i  *  Yerg.  164;  Ooodhtie  t.  fi«rs> 

t«r  D&tIs,  for  plaintiffs  in  error:  ii'cn,  2  Saiidf.  Cli.  630;  i91at«  v.  BanJe  of  Vuy- 

The  plaintiffs  in  errw  insist  that  the  instruc-  jnni/,  6  Gill  £  .].  231. 
tion  given  to  the  jury  by  the  court  below  is  er- 
roneous. Mr.  Chief  Justice  Tkuot  delivered  the  opin- 

IfcUecfkcn  f.  Jfornum,  S  Gill  ft  J.  S7,  7S,  74,  ion  of  tbe  ooorti 

75 1  ^ocititon  V.  OroAam,  3  Cai.  188 ;  JaeUon  v.  Thia  cnse  ooiues  up  upon  a  writ  of  error  to  ra- 

Fmtt.  18  Johns.  94;  Jackton  t.  Parkar,  9  Cow.  ^j^  the  judgment  of  the  circuit  court  for  tha 

83;  Jacknon  v.  Walker,  4  Wend.  462;  Oulbert-  district  of  l&ryland,  in  an  action  of  ejectment 

*on  V.  Varfi'n,  2  Yeates,  443 ;  Remington  v.  Lin-  brought  l^  the  plaintiff  in  error  against  the  de- 

thicun.  14  Pet.  84;  rottnff  v.  Aleea,  8  WatU,  fendant,  io  recover  certain  lands  lying  in  that 

223.  227 ;  Jacl:*<m  v.  Bvth,  10  Johns.  223.  gtate. 

In  ejectment  acainst  a.  defendant  in  an  exe-  The  plaintiff,  in  order  to  show  title  to  the 

cution  or  thoM  claiming  under  him,  tbe  pur-  i^nd  claimed,  offered  in  evidence,  that  Smith  U 

cliaspr  of  land  at  a  aheriff's  sale,  ha.Tlng  com-  Butt,  lessors  of  the  plnintiff,  having  sold  cottoa 

plied  with  the  termi  of  aale,  Es  entitled  as  jplain-  to  Fenby  ft  Brother,  of  Baltimore,  in  1S.)7,  draw 

tiff  to  recover  the  possession  against  aaid  de-  on  ti.em  for  the  turn  due,  and  tlicir  liilli  were 

fendant  or  his  alienee,  and  the  defendant  will  protested    to    the    amount    of    $13,708.     They, 

not  be  permitted  to  controvert  the  title  by  ahow-  thi^reupon,  brouglit  suit  on  the  3d  of  Jiiiic  1857, 

ing  it  to  be  defective,  or  bv  setting  t^  a  better  and  recovered  Judgment  in  the  circuit  court  on 

ouUUnding  title  in  a  third  person.  the  0th  of  April,  1858;  and  on  tlit  tOtli  of  tha 

Remington  v.  IMthioum,  MoUeohen  v.  Uar.  game  month  they  issued  a  fieri  fntins,   whidt 

man,  above  cited,  also  Cooper  t.  ^ol&roitft,  3  was,  on  the  sarie  day,  levied  hv  the  uiai^lml  on 

Wash.  C.  0.6441,660; /octtonr.  Pfcose,  2  Johns,  the   land   in   wntroveray;   and    •after-    ['Mia 

84;  Jackton  v.  Piaroe,  2  Johns.  221 ;  ^oc^on  v.  aards,  on  the  2d  of  September  next  folloninft 

Deifo.  3  Johns.  422;  Bayard  v.  OoUfaa,  4  Wash,  aold  at  public  auction.     At  thia  sale  tlic  lri4sor« 

C.  C.  38;  Cox,  Digest,  272,  ace.  41;  Jaekton  v.  of   the   plaintiff  were  the  purchasers,   and   re- 

Davi*,   18  Johns.  7;  JocfcsoN  v.  Van  Blyck,  8  ceivcd  from  the  marshal  a  deed  in  due  form. 

John^.  487.  Tlie   plaintiff  further   proved  that  a   certain 

The  tmata  in  the  deed  from  Brown  and  wife  Robert  D.  lirowii  was  seised  in  fee  of  the  land 

to  Ri'hard  D.  Penby  being  fraudulent  and  void,  at  the  limes  hereinafter  mentioned,  and  read  in 

the  deed  pnased  an  absolute  UUe  to  Fenby,  of  evidence  a  deed  from  him  and  his  ivife,  dated 

the  land  in  eontrovemy.  April  ath.   18S7,  whereby  they  conveyed  it  to 

2  Bae.Abr.Bouvier'sed.  298,106;  HtijhMv.  Richard    D.     Fenby,   one    of    the    c]rfcnd:.nta, 

Bdicardt,  9  Wheat.  493.  against    whom    the    judgment  was  aftrrwards 

The  terms  of  trust,  in  the  deed  from  Brown  obtained,  stating  at  the  time  he  ofTiri'il   il   in 

and  wife  to   Penhv,  not  being  established   by  evidence,  that  he  impeaciied   the  triwtH  in  llio 

any  evidence  aliunrte,  the  said  trust  can  be  con-  deed    for    fraud,  and    inleniled    to   show    such 

•idered  as  existing,  if  at  all,  only  from  tbe  date  trust*  to  be  void  against  him. 

of  the  deed  The  deed  purports  to  be  in  consideration  of 

Hill,  Tntrt.  top  pa.  87,  87,  noU  >.  »7,800JW,  and  loeited  that  tha  land  wa«  pur- 
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chased  by  Fenby,  from  Brown,  on  the  13th  of 
March,  1852,  and  then  grants  to  Fenby,  "as 
trustee,"  the  lands  in  question  in  fee  simple,  in 
"trust"  for  the  sole  and  separate  benefit  of 
Jane  Fenby,  the  wife  of  the  said  Richard  D. 
Fenby,  for  and  during  the  term  of  her  natural 
life,  in  all  respects  as  if  she  was  a  feme  sole^ 
free  from  all  liability  for  the  debts  of  her  hus- 
band, and  from  and  immediately  after  the 
death  of  the  said  Jane  Fenby,  in  trust  for  such 
child  or  children  and  descendants  of  a  deceased 
child  or  children  of  the  said  Jane,  as  she  may 
leave  living  at  the  time  of  her  death.  Such 
child,  children,  and  descendants,  to  take  per 
8tirpe8. 

The  deed  gives  authority  to  Fenby  to  sell  and 
dispose  of  any  part  of  the  trust  property,  and 
to  invest  the  proceeds  in  safe  securities  upon 
the  same  trusts. 

The  plaintiff  further  offered  evidence  tending 
to  prove  that  Fenby  was  hopelessly  insolvent 
when  this  deed  was  made,  and  that  he  was  in 
posse^ision  of  the  land  from  the  time  he  pur- 
chased it  in  1852. 

The  defendant  (McCann)  then  read  in  evi- 
dence a  deed  from  Fenby  to  him,  dated  March 
23,  1858,  purporting  to  be  made  in  execution 
of  the  power  conferred  by  the  trust  deed,  and 
conveying  the  property  in  fee  simple  in  con- 
sideration of  $22,000. 

And  the  plaintiff  thereupon  offered  evidence 
tending  to  show  that  this  deed  was  intended  to 
cover  the  previous  fraud  of  the  one  to  Fenby; 
that  McCann  was  privy  to  this  design, 
403*]  'and  co-operated  in  it;  that  he  paid  no 
money;  and  that  notwithstanding  this  deed, 
Fenbv  continued  in  possession  after  the  land 
had  been  advertised  for  sale  by  the  marshal, 
and  that  the  possession  was  delivered  to  Mc- 
Cann only  a  few  days  before  the  sale  was  actu- 
ally made. 

The  defendant  offered  evidence  for  the  pur- 
pose of  rebutting  the  charge  of  fraud  against 
Fenby  and  himself,  and  upon  the  whole  testi- 
mony as  offered,  several  instructions  to  the 
jury  were  moved  for  by  each  of  the  parties, 
which  were  all  refused,  and  the  following  in- 
struction given  by  the  court: 

"The  deed  from  Robert  P.  Brown  to  Rich- 
ard D.  Fenby,  of  the  6th  of  April,  1857,  con- 
veyed only  a  naked  legal  interest  to  said  Fenby, 
which  could  not  be  levied  on  and  sold  under  a 
fi.  fa.  issued  on  a  judgment  against  him.  he 
having  no  beneficial  interest  therein.  And  as 
the  plaintiff,  to  sustain  this  action,  has  offered 
the  said  deed  in  evidence,  and  as  without  it 
there  is  no  evidence  of  any  legal  title  whatever 
in  said  Fenby  at  the  date  of  the  levying  of  said 
fi.  fa.,  or  at  any  other  time,  the  plaintiff  can- 
not recover  in  this  action." 

As  this  instruction  disposed  of  the  case,  it  is 
unnecessary  to  state  at  large  the  prayers  of- 
fered by  the  respective  parties,  or  the  testimony 
upon  which  they  respectively  relied  to  prove  or 
disprove  the  imputations  of  fraud. 

In  discussing  the  question  thus  presented  by 
the  decision  of  the  court  below,  it  is  proper  to 
state,  that  in  Marvland  the  distinction  between 
common  law  and  equity,  as  known  to  the  Eng- 
lish law,  has  been  constantly  preserved  in  its 
system  of  jurisprudence;  and  the  action  of 
ejectment  is  the  only  mode  of  trying  a  title  to 
lands.  And  in  that  action  the  lessor  of  the 
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plaintiff  must  show  a  Iml  title  in  himself  to 
the  land  he  claims,  and  uie  right  of  poeaessioii 
under  it,  at  the  time  of  the  demise  laid  in  the 
declaration,  and  at  the  time  of  the  trial.  He 
cannot  support  the  action  upon  an  equitable 
title,  however  clear  and  indisputable  it  may  be, 
but  must  seek  his  remedy  in  chancery;  nor 
is  the  defendant  required  to  show  any  title  in 
himself,  and  if  the  plaintiff  makes  out  a  prima 
facie  legal  title,  the  defendant  may  show  an 
elder  and  superior  one  in  a  stranger,  and  there- 
by defeat  the  action. 

*The  law  upon  this  subject  is  briefly  [*404 
and  clearly  stated  by  the  court  of  appeals  of  the 
state,  in  11  Gill  &  J.  358,  and  4  Md.  140.  173. 

We  state  the  law  of  Maryland  upon  this  sub- 
ject, because  very  few  of  the  states  have  pre 
served  the  distinction  between  legal  and  equi- 
table titles  to  land.    And  in  states  where  there 
is  no  court  of  equity,  the  courts  of  common  law 
necessarily  deal  with  equitable  interests  as  if 
they  were  legal,  and  exercise  powers  over  them 
which  are  unknown  to  courts  of  conunon  law, 
where  a  separate  chancery  jurisdiction   is  es- 
tablished.    Cases,  therefore,  decided  in  states 
which  have  no  courts  of  equity,  as  contradis- 
tinguished from    courts    of    common  law,  can 
have  no  application  to  this  case  so  far  as  trusts 
or  any  other  equitable  interest  is  involved.  And 
even  in  states  where  the  chancery  jurisdiction 
has  been  preserved,  the  decisions  of  their  re- 
spective courts    do    not    always  harmonize  in 
marking  the  line  of  division  between  law  and 
equity.     And   as    the    title    to  real   property, 
whether  legal  or  equitable,  and  the  mode  of  as- 
serting that  title  in  courts  of  justice  depend 
altogether  upon  the  laws  of  the  state  in  which 
the  land  is  situated,  cases  like  that  now  before 
the  court  are  questions  of  local  law  only,  in 
which  we  must  be  guided  by  the  decisions  of 
the  state  tribunals. 

Since  the  passage  of  the  act  of  George  II., 
which  made  land  in  the  American  colonies  lin- 
ble  to  be  sold  under  a  fi.  fa.  issued  upon  a  judg- 
ment in  a  court  of  common  law,  the  process  of 
extent  has  fallen  into  disuse,  and  is  regarde<l 
as  obsolete  in  Maryland.  But  this  statute  did 
not  interfere  with  the  established  distinction 
between  law  and  eq^uity,  and  an  equitable  inter- 
est could  not  be  seized  under  a  fi.  fa.  until  the 
law  of  Maryland  was  in  this  respect  altered 
by  an  act  of  assembly  of  the  state  in  1810.  But 
this  law  does  not  convert  the  equitable  interest 
into  a  legal  one,  in  the  hands  of  the  purchaser. 
He  buys  precisely  the  interest  which  the  debtor 
had  at  the  time  the  execution  was  levied;  and 
if  he  purchased  an  equitable  interest  and  de- 
sires to  perfect  his  title,  he  must  go  into  equity, 
where  tne  court  will  decree  a  conveyance  to 
him  from  •the  holder  of  the  legal  title,  [•405 
if  he  shows  that  the  debtor  was  entitled  to  it 
at  the  time  of  the  levy. 

But  the  statute  of  George  II.  which  author- 
ized the  sale  of  lands  under  a  fi.  fa.,  did  not 
authorize  the  sheriff  to  deliver  them,  nor  the 
court  to  issue  the  writ  of  hah.  fac.  post,  upon 
the  return  of  the  process.  And  the  result  of 
this  was,  that  the  purchaser  was  compelled  to 
bring  an  ejectment  to  obtain  the  possession,  is 
which  as  we  have  alr.eady  said,  he  must  show 
a  legal  title  to  the  land;  and,  consequentlVi 
must  show  that  the  debtor,  at  the  time  of  the 
levy«  had  a  legal  title,  and  such  a  title  as  wtt 
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subject  to  seizure  and  sale  under  the  fieri  fa- 
cias. And  if  the  debtor  had  but  an  equitable 
title,  the  purchaser  was  compelled  to  go  into 
equity,  and  obtain  a  legal  one  before  he  could 
support  an  action  of  ejectment  against  the 
party  in  possession.  A  more  summary  process 
m  certain  cases  has  been  since  provided,  by  a 
law  of  the  state  passed  in  1825.  But  up  to 
that  time  the  principles  above  stated  were  the 
settled  law  of  the  state;  and  remain  so,  except 
in  so  far  as  they  are  altered  by  that  act  of  as- 
sembly. It  is  unnecessary  to  state  the  provi- 
sions of  that  act^  because  the  plaintiff  did  not 
proceed  under  it.  He  has  resorted  to  the  ac- 
tion of  ejectment  to  obtain  possession,  and  can- 
not recover,  unless  he  can  snow  a  legal  title  to 
the  premises.  It  is  not,  however,  every  legal 
interest  that  is  made  liable  to  sale  on  a  fl.  fa. 
The  debtor  must  have  a  beneficial  interest  in 
the  property.  And  in  nou3ton  v.  Vewland,  7 
Gill  &  J.  493,  where  a  party  had  sold  the  land 
to  another  bona  fide,  but  had  not  conveyed  the 
legal  title,  the  cpurt  held  that  the  title  remain- 
ing in  the  vendors  was  a  barren  legal  title,  in 
trust  for  the  purchaser,  and  could  not  be  sold 
for  the  payment  of  his  debts.  And  a  still  later 
case,  Matthews  v.  Ward,  10  Oill  &  J.  443,  461, 
452,  where  land  had  been  conveyed  to  a  trustee, 
in  trust  for  third  persons,  and  the  oestuis  que 
trust  had  died  without  heirs,  the  court  decided 
that  the  land  eftcheated  to  the  state,  although 
the  heirs  of  the  trustee  to  whom^  the  legal  es- 
tate was  conveyed  were  still  living,  and  said 
that  'the  rights  of  such  trustee,  who  is  a  mere 
instrument,  are  treated  with  no  respect,  and 
the  state  deals  with  the  property  as  her  own." 
406*]  'We  proceed  to  apply  these  principles 
to  the  case  bofore  ii«.  The  deed  to  Fenby,  in 
plain  and  unambiguous  words,  conveyed  to  him 
a  naked  Icj^nl  title:  lie  took  under  it  no  interest 
that  could  be  seized  and  sold  by  the  marshal, 
upon  a  f\.  fa.:  and  the  deed  of  the  marshal, 
therefore,  conveyed  no  title  to  the  lessors  of  the 
plaintiff.  Standing  only  upon  this  title,  de- 
rived under  this  deed  to  Fenby,  and  showing  no 
other  title,  he  certainly  could  not  recover  in  an 
action  of  ejectment. 

But  the  plaintiff  offers  evidence  to  prove  that 
the  trusts  m  the  deed  are  fraudulent,  and  that 
Fenby  purchased  the  land  and  procured  the 
deed  from  Brown  in  this  form,  in  order  to  hin- 
der and  defraud  his  creditors.  And  he  offers 
this  proof  to  show  that  Fenby  had  a  beneficial 
interest  in  the  property,  liable  to  be  seized  and 
sold  for  the  payment  of  his  debts. 

The  proposition  to  enlarge  or  change  the  le- 
cal  estate  of  the  grantee  in  a  deed,  by  parol  evi- 
dence, against  the  plain  words  of  the  instru- 
ment, is  without  precedent  in  any  court  of 
common  law.  And  in  the  case  of  Remington  v. 
Linthicumf  14  Pet.  84,  relied  on  by  the  plain- 
tiff, the  evidence  was  offered,  not  to  change  the 
estate  limited  in  the  grants  but  to  show  that 
the  grant  was  fraudulent  and  utterly  void,  and 
conveyed  no  interest  whatever  to  the  grantee 
named  in  it.  The  party  offering  the  evidence 
did  not  claim  under  that  deed,  but  against  it. 
And  if,  in  this  case,  the  evidence  was  offered 
for  a  like  purpose,  and  the  deed  proved  to  be 
fraudulent  and  void,  it  would  defeat  the  plain- 
tiff's action  instead  of  supporting  it. 

He  does  not,  however,  offer  the  parol  evidence 
for  this  purpose,  but  offers  it  to  enlarge  the 
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estate  of  Fenby,  and  to  show  that  he  had  not 
merely  a  barren  le^l  title,  but  a  beneficial  in- 
terest, which  was  liable  for  the  payment  of  his 
debts.  But  if  the  evidence  were  admissible,  we 
do  not  perceive  how  the  fraudulent  character 
of  the  trusts,  as  against  his  creditors,  could 
enlarge  his  lep;al  interest  beyond  the  terms  of 
the  deed.  It  is  true  he  paid  the  money  for  the 
property.  And  if  this  circumstance  could  be 
supposed  to  create  a  resulting  trust  for  the 
benefit  of  Fenby,  it  would  be  a  mere  equitable 
right  exclusively  within  the  jurisdiction  of  a 
court  of  chancery,  and  a  court  of  common  law 
could  neither  enforce  it  nor  notice  it; 
•and,  consequently,  it  would  not  be  a  [*407 
title  upon  which  an  action  of  ejectment  could 
be  maintained.  But  it  obviously  is  not  a  case 
to  which  the  doctrine  of  resulting  trusts  can  be 
applied;  for,  as  between  Fenby  and  the  ccstuis 
^e  trust,  he  can  have  no  equity  against  the  ex- 
press trusts  to  which  he  assented,  and  which, 
indeed,  according  to  the  plaintiff's  allegation, 
he  procured  to  be  made.  And  when  the  deed  is 
offered  in  evidence  by  the  plaintiff,  in  order  to 
derive  to  himself  a  legal  title  under  it.  the  in- 
terests and  estates  thereby  conveyed  cannot  be 
enlarged  or  diminished  by  testimony  dehors  the 
deed.     The  deed  must  speak  for  itself. 

If  these  trusts  are  fraudulent,  tlie  lessors  of 
the  plaintiff  have  a  plain  and  ample  remedy  in 
the  court  of  chancery,  which  has  the  exel naive 
jurisdiction  of  trusts  and  trust  estates.  In 
that  forum  all  of  the  parties  intorosterl  in  the 
controversy  can  be  brought  before  i\w  eourt, 
and  heard  in  defense  of  their  respective  claims. 
But  as  the  case  now  stands,  the  only  interest 
which  the  plaintiff  seeks  to  impeach  is  that  of 
the  oestuis  que  trust;  yet  they  are  not  l>efor0 
the  court,  nor  can  they,  by  any  process,  be  mads 
parties  in  this  ejectment  suit,  nor  even  he  per- 
mitted to  make  themselves  parties  if  tliey  de- 
sired to  do  so,  and  cannot  have  an  opportunity 
of  adducing  testimony  in  defense  of  their  rights. 
Under  such  circumstances,  an  inquiry'  into  the 
validity  of  these  trusts  would  not  only  be  in- 
consistent with  the  established  principles  and 
jurisdiction  of  courts  of  common  law.  but  also 
inconsistent  with  that  great  fundamental  rule 
in  the  administration  of  justice,  whieli  requires 
that  everyone  shall  have  an  opportunity  of  de- 
fending Ills  ripfhts  before  judcriK.'ut  is  pro- 
nounced against  him. 

The  judgment  of  the  rirmit  court  is,  there' 
fore,  aff^'^td. 

rjx   pnrtn  Tn   tIIF   MATTER  OF  THE  COM-    ['Oe 

MOXWE.ALTH  OF  KENTUCKY,  one  of  the 
United  States  of  America,  by  Beriah  Ma- 
goffin, Governor,  and  the  Executive  Author- 
ity thereof,  Petitioner, 

WILLIAM  DENNISON,  Governor  of  the  SUte 

of  Ohio. 

(See  &  C  24  How.  66-110.) 

Jurisdiction  of  this  court — when  conferred  by 
the  Constitution,  may  he  exercised  without 

NoTK. — Mandamns,  when  will  i*9ue — see  note  to 
4  L.  ed.  U.  8.  263,  and  note  to  39  L.  ed.  U.  8.  160. 

Extradition  of  pci'sons  acciued  of  crime,  oh  de- 
mand of  foreign  govemmenla. 

The  surrender  of  fagitives  from  justice  as  be- 
tween the  states  depends  on  art  4,  S  2,  of  the  Oon- 
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Deo.  Teem, 


further  aet  of  Congress — token  state  is  a 
party,  suit  may  he  in  name  of  the  governor — 
mandamus — delivery,  hy  one  state,  of  fugi- 
tives from  another — constitutional  provisions 
ffi  regard  to^^what  offenses  they  include — 
the  right  is  absolute — practice — act  of  179S 
— eofeoutvoe  oertifioaie  conclusive—duty  to 
deliver — no  power  to  coerce  governor. 

This  court  may  exercise  its  original  jarlsdlctlon 
In  suits  aA:a!nst  a  state,  under  tlie  authority  con- 
ferred by  the  Constitution  and  existing  acts  of  Con- 
gress. 

In  all  cases  where  original  jurisdiction  Is  given 
by  the  Constitution,  this  court  has  authority  to  ex- 
ercise It  without  any  further  act  of  Congress  to 
regulate  its  process  or  confer  jurisdiction,  and  the 
court  may  regulate  and  mold  the  process  It  uses,  in 
such  manner  as  in  its  Judgment  will  best  promote 
thepurposes  of  lustlce. 

Where  the  state  is  a  party,  plaintiff  or  defendant, 
the  governor  represents  the  state ;  and  the  suit  may 
be.  in  form,  a  suit  by  him  as  governor  in  1>ehalf  of 
the  state,  where  the  state  is  plaintiff ;  and  he  must 
be  summoned  or  notified  as  ttie  officer  representing 
the  sUte.  where  the  state  is  defendant. 

The  writ  of  mandamus  does  not  issue  from  or  by 
•ay  i;>rerogative  power,  and  Is  nothing  more  than 
the  ordinary  process  of  a  court  of  justice,  to  which 
everyone  Is  entitled  where  it  Is  the  appropriate 
process  for  asKerting  the  right  he  claims. 

The  words  (in  the  U.  S.  Constitution  as  to  deliv- 
ery br  one  sUte  of  fugitives  from  another)  "trea- 
son, felony,  or  other  crime.**  embrace  every  act  for- 
bidden and  made  punlBhable  by  a  law  of  the  state. 

The  word  "crime"  of  itself  includes  every  offense 
from  the  highest  to  the  lowest  in  the  grade  of  of- 
fenses, and  includes  what  are  called  'inlsdemean- 
ors*'  as  well  as  treason  and  felony. 

History  and  reason  for  this  article  In  the  Constl- 
tatlon,  stated. 

It  included,  and  was  intended  to  Include,  every 
offense  made  punishable  by  the  law  of  the  state  In 
which  it  was  committed,  and  gives  the  right  to  the 
executive  authority  of  the  state  to  demand  the  fu- 

gtlve  from  the  executive  authority  of  the  state 
which  he  Is  found. 

The  right  given  to  "demand**  implies  that  It  Is  an 
absolute  right :  and  there  is  a  correlative  obligation 
to  deliver,  without  any  reference  to  the  character 
of  the  crime  charged,  or  to  the  policy  or  laws  of  the 
state  to  which  the  fugitive  has  fled. 

The  executive  authority  of  the  state  Is  not  au- 
thorized by  this  article  to  malce  the  demand,  unless 
the  party  is  charged  in  the  regular  course  of  judi- 
cial proceedings. 

The  executive  authority  of  the  state  upon  which 
the  demand  >s  mndo,  should  be  satisfied  dv  compe- 
tent proof  that  the  party  is  so  charged.  The  pro- 
ceeding, when  duly  authenticated.  Is  his  authority 
for  arresting  the  offender. 

The  duty  of  providing  by  law  the  regulations  nec- 
essary to  carry  this  compact  Into  executloD,  Is  ds- 
TOlved  upon  Congress. 

The  act  of  1703.  February  12th,  as  fSr  as  relates 
to  this  subject,  recited. 

The  judicial  acts  which  are  necessary  to  author- 
ise the  demand  are  plainly  specified  In  the  act  of 
Congress;  and  the  certificate  of  the  executive  au- 
thority Is  made  conclusive  as  to  their  verity  when 


presented  to  the  execntlvs  of  the  stats  where  tbs 
fugitive  Is  found. 

He  hss  no  right  to  look  behind  them,  or  to  ques- 
tion them,  or  to  look  Into  the  character  of  the 
crime  specified  In  the  Judicial  proceedings.  Tiie 
dutv  which  he  Is  to  perform  Is  merely  ministerial. 

That  he  must  ln«]uire  and  decide  wno  is  the  per- 
son demanded,  is  not  a  discretionary  duty  npon 
which  he  Is  to  exercise  any  judgment,  but  is  a  mers 
ministerial  dutv. 

Whether  the  charge  Is  legally  and  sufficiently  laid 
in  the  Indictment  u  a  judldal  question  to  be  de- 
cided by  the  courts  of  the  stats  In  which  the  crime 
was  committed,  and  not  by  the  executive  authority 
of  the  state  upon  which  toe  demand  la  made. 

The  act  of  Congress  declares,  that  "It  shall  be  the 
duty  of  the  executive  authority  of  the  state,*'  to 
cause  the  fugitive  to  be  arrested  and  secured,  and 
delivered  to  the  agent  of  the  demanding  state. 

The  words  'it  sball  be  the  duty*'  were  not  used 
as  mandatory  and  compulsory,  but  as  declaratory 
of  the  moral  duty  whicii  this  compact  created. 

If  the  governor  refuses  to  discharge  his  duty, 
there  is  no  power  delegated  to  the  general  govern- 
ment, either  through  the  judicial  department  or 
any  other  department,  to  use  any  coercive  means  to 
compel  him. 

Argued  Feb.  tO,  1861.    Decided  Mar.  U,  1861. 

ON  PETITION  for  a  mandamus,  or  for  a  rule 
on  William  Dennison,  the  governor  of  Ohio^ 
to  show  cause  why  a  mandamus  should  not  be 
issued  by  this  court,  commanding  him  to  cause 
Willis  Lago-,  a  fugitive  from  justice,  to  be  de- 
livered up  to  be  removed  to  the  state  of  Ken- 
tucky, having  jurisdiction  of  the  crime  with 
which  he  is  charged.  The  petition  was  filed 
and  the  motion  for  mandamus,  or  for  a  rule  to 
show  cause  made  by  Mr.  Thomas  D.  Monroe,  Jr. 

The  court  ordered  that  the  motion  be  set 
down  for  argument  three  weeks  thereafter,  and 
that  a  copy  of  the  order  and  petition  and  ex- 
hibits be  served  on  the  governor  of  Ohio.  The 
petition  of  the  commonwealth  of  Kentucky  by 
beriah  MagoflRn,  governor,  filed  as  above,  set 
forth  substantially  the  following  state  of  facts: 

The  grand  iug'  of  Woodford  county,  Ken- 
tucky, uidicted  Willis  Lago  under  an  act  of 
the  state  of  Kentucky  whi<m  became  a  law  July 
1,  1852,  and  which  is  still  in  force  in  Kentucky, 
which  is  as  follows: 

Sec.  1.  If  anv  free  person,  not  having  lawful 
or  in  good  faith  a  color  of  daim  thereto,  shall 
steal  or  shall  seduce  or  entice  a  slave  to  leave 
his  owner  or  possessor,  or  if  he  shall  make,  or 
furnish,  or  aia,  or  advise  in  the  making  or  fur- 
nishing a  forffed  or  false  pass  or  deed  of  eman- 
cipation or  onier  writing  purporting  to  liberate 
a  slave,  or  if  in  any  manner  ne  aid  or  assist  a 
slave  to  make  his  escape  or  attempt  to  make 
his  escape  from  such  owner  or  possessor,  be 


stltutlon  of  the  U.  8.  As  between  the  United  States 
and  foreign  governments,  the  U.  S.  has  always  de- 
clined to  surrender  criminals  unless  bound  bv  a 
treaty  to  do  so.  International  law  does  not  re- 
quire It.  Wheat.  Int.  Law,  171:  1  Op.  Atty.  Oen. 
510 ;  1  Kent's  Com.  tfO,  n. ;  Hurd.  Hab.  Corp.  675 ; 
2  Op.  Attv.  Gen.  859;  Case  of  Jose  Ferreirs  dos 
Ssntos,  2  Brock.  Marsh.  492 ;  U.  8.  v.  Davis,  2 
8umn.  482 ;  Matter  of  Metsger,  5  How.  176 ;  8  Op. 
Atty.  Oen.  85;  1  Op.  Atty.  Gen.  88;  8  Atty.  Gen. 
861 ;  7  Op.  Atty.  Gen.  588. 

To  authorize  arrest  and  removal  from  the  state 
or  country.  It  must  appear  on  the  application  that 
the  crime  was  conmiitted  in  the  state  or  country 
from  which  the  requisition  proceeds.  Bm  parte 
Smith.  8  McLean,  121,  8  Law.  Rep.  57 ;  8  Op.  Atty. 
Gen.  215;  1  Op.  Attr.  uen.  83;  8  Op.  Atty.  Gen. 
806 ;  case  of  Vogt  14,  Op.  Atty.  Gen.  281. 

No  state  can  dellvsr  up  fontive,  to  foreign  gov- 
ernment 8  Op.  Atty.  Gen.  559 ;  HQlmes  v.  Jennl- 
son.  89  U.  8.   (14  Pet.)  540. 

Nor  can  stats  courts  Interfere  with  the  surrender. 
M  •shsi  msy  disregard  their  process.  6  Op.  Atty. 
718 


Gen.  227,  287,  270,  290,  468,  718 ;  7  Op.  Atty.  Gen. 
482. 

Requisitions  should  Issue  from  supreme  pollticsl 
authority  of  demanding  state  and  be  addressed  to 
secretary  of  state.  8  Op.  Atty.  Gen.  240;  4  Op. 
Atty.  Gen.  201;  7  Op.  Atty.  Gen.  6;  8  Op.  Atty. 
Gen.  420. 

It  need  not  be  founded  on  an  Indictment  or  on  a 
warrant  Issued  on  one.  British  Prisoners,  1  Wood. 
2  M.  66 :  /»  Ae  Thomas,  12  Blatchf.  370. 

In  complaint  for  warrant  of  extradltloD,  the 
crime  must  be  clearly  set  forth  and  facts  cositS- 
tuting  It  stated.  It  need  not  aver  personal  knowl- 
edge. In  Re  Fares,  7  Blatchf.  84 ;  7  Blatchf.  S4S. 
491 ;  2  Abb.  C.  8.  846 :  40  How.  l>r.  107 ;  Em  portm 
Van  Hoven,  4  Dill.  411 ;  22  Int  Rev.  Rec.  217. 

No  person  will  be  surrendered  to  a  foreign  power 
where  the  United  States  has  Jurisdiction  to  piml* 
him  for  the  offense  charged.  Op.  Atty.  Gen.  tt; 
8  Op.  Atty.  Gen.  215,  806 ;  In  Be  Yogi,  18  Int  Bev. 
Rec.  18. 

Court  will  not  revise  decision  of  commlssloBtf  em 
the  question  of  fact  as  to  criminality  of  accused,  sr 
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•ball  be  conAned  In  tha  penitentikry  (or  a  pe- 
riod of  not  leu  tlinn  two  nor  more  tlinii  twenty 

'Sec  2.  A  free  person  eonvicted  ot  an  attempt 
to  persuade  or  entice  away  a  tlave  from  the 
service  of  bis  master  or  owner  or  the  peraoit  in 
pos8C»iion  of  the  slave,  or  if  convicted  of  the 
attempt  to  persuade  or  induce  b;  any  mean*  a 
slave  to  run  away  from  liis  imi'^tcr  or  owner  nr 

Krson  in  pOBsessIon  of  him,  shall  be  confined 
the  penitentiary  for  a  period  not  teas  thau 
two  years  nor  more  than  twenty-Bve  years. 

Feliruniy  1(1,  ISGO.  lleriah  MagoTiii,  govern- 
or of  Kentucky,  made  demand  upon  William 
Deunison,  the  governor  of  Ohio,  for  the  person 
of  «aid  Willis  Lago,  as  a  fugitive  from  justice, 
Uie  said  Lafio  having  fled  from  Eentud^  after 
the  commiHsion  of  the  alleged  crime,  and  being 
found  in  the  state  of  Ohio,  to  be  delivered  up 
tind  removed  to  the  state  of  Kentucky,  having 
jurisdiction   of   the   crime.     This  demand   waa 


Kiated  agent  of  the  executive  authority  of 
intnefcy  to  receive  the  said  fugitive.  Said 
Uanaon  duly  presented  the  above  demand  and 
eopy  of  indictment  to  the  governor  of  Ohio. 

Uovemor  Dennison  referred  the  matter  to 
the  Attorney  Oeneral  of  Ohio,  and  after  receiv- 
ing the  opinion  of  the  Attorney  General,  he  re- 
fused to  deliver  up  the  fugitive  Logo,  and 
transmitted  to  the  governor  ot  Kentucky,  aa 
his  reason  therefor,  the  opinion  of  the  Attorney 
General  of  Ohio.  In  this  opinion,  the  Attorney 
General.  Dftcr  stating  that  the  offense  was  not 
treason  or  felony,  though  it  whs  a  crime  under 
the  law  of  Kentucky,  went  on  to  say  that  the 
offense  charged  was  not  a  crime  in  Ohio,  nor 
was  it  an  offense  affecting  the  public  safety,  nor 
was  it  malvra  in  se.  He  stated  as  his  opinion 
that  the  rule  which  should  govern 


E resent  was  that  which  "holds  the  power"  (that 
I,  the  power  of  delivering  up  fugitives  from 
justice  from  another  state  on  the  demand  of  the 
executive  of  that  state),  "to  be  limited  to  such 
■eta  aa  oonatitute  either  treason  or  felony  t^ 
the  common  law,  as  that  stood  when  the  Conati- 
tution  was  adopted,  or  which  are  rra^rded  aa 
crimes  by  tha  usage  and  law*  ot  all  civilized 
nations."  He  also  added,  that  even  in  such 
eases  the  power  of  the  exeeuUve  of  a  state  to 
deliver  up  fugitives  from  justice  was  only  to 
be  exercised  in  accordanoa  with  a  sound  leml 
diacretion.     Qovemor   Magoffin   replied   to   the 


letter  of  tha  governor  of  Ohio,  transmitting  the 
opinion  of  the  Attorney  Qenernl,  at  consider- 
able length,  criticising  that  opinion  and  stat- 
ing, as  the  true  doctrine,  that  it  was  tor  each 
state  to  determine  for  Itself  what  were  or  were 
not  crimes  within  the  meaning  of  the  Constitu- 
tion and  the  acts  of  Congress,  and  that  the  ex- 
ecutive of  the  state  oalled  upon  to  deliver  up 
the  fugitives  had  no  discretion  in  the  matter. 

Governor  Dennison  made  no  reply  to  this  let- 
ter of  Governor  Magoffin,  but  in  the  langua^ 
of  the  petition  "still  fails  and  refuses,  in  vio- 
lation ot  bis  legal  obligation  under  the  ConsU- 
tution  and  laws  of  tha  united  States,  and  of  the 
rights  and  digni^  of  the  commonwealth  of 
Kentucky,  to  cauae  such  fugitive  from  justice, 
Willis  Lago,  to  b«  arrested  and  delivered  to 
said  agent,  William  S.  Mnnson,  to  be  removed 
to  the  state  of  Kentucky,  having  jurisdiction 
of  the  crime  with  which  he  is  charged. 

Upon  the  above  state  of  foctx,  the  application 
for  mandamus  came  up  for  argument. 

Uetart.  Cooper,  H.  Mkrahall,  J,  W. 
StoTeaaom,  Orltteuden,  and  TIiob.  B.  Hon- 
roa,  Jr^  in  xupport  of  the  motion: 

The  extradition  ot  Lago  has  been  duly  de- 
manded by  the  governor  of  Kentucky  from  the 
governor  of  Ohio,  but  the  latter  "refused  and 
still  refuses"  to  surrender  Lago,  and  this  re- 
fusal, it  is  insisted,  is  a  "violation"  by  the  gov- 
ernor of  Ohio  "of  his  I^al  obligation  under  the 
Constitution  and  laws  of  the  United  States." 
Hereupon  applitetiou  is  made  in  the  name  of 
the  "commonwealth  of  Kentucky  to  the  Su- 
preme Court  of  the  United  States,  praying  it 
to  issue,  as  an  act  of  original  jurisdiction,  the 
writ  of  mandamu*  eg*inst  William  Dennison, 
governor  of  Ohio,  compelling  him  to  deliver  up 
said  LAgo." 

I.  The  commonwealth  of  Kentucky  is,  prop- 
erly, the  plaintiff  In  this  oase. 

Tapping  on  Mandamus,  289. 

The  duty  prescribed  by  the  Constitution  and 
law  was  to  have  been  performed  by  the  defend- 
ant, Dennison,  aa  the  officer  wielding  the  execu- 
tive authority  ot  the  state  ot  Ohio.  He  is, 
therefore,  the  proper  person  against  whom  to 
institute   the   proceedings. 

II.  Is  mandamus  the  proper  remedvT  It  hat 
been  used  since  the  d"ys  ot  Edward  11.  in  Eng- 
land, and  has  been  the  nuppletory  police  power 
of  the  kingdom. 

See  Tapp.  on  Mnnd.  S-3D;  Cowp.  378,  2  Bam. 


Blntror.  S34  ;  Hatter  ox  wiegaaa,  14  uiaieai.  aiv. 

Ritradllloo  oroceedlnss  do  not  Involve,  In  their 

nalnrp.  the  rlsfat  to  secaseO  not  to  be  Drosecnted 

upon  anj  cither  charn  than  that  apon  whlcb  bis  ex- 


tradition la  asked. 


''S.  s" . 


Lawrence.  IS  Blatchf. 


Persons  may  be  surrendered  aoder  a  trsatr  aade 
after  crime  was  committed  and  after  ha  came  to 
tbe  U.  8.  He  bis  not  acquired  a  rtfbt  ol  aa^lam. 
In  Re  Olacomo.  13  Blatcbf.  801. 

Tbe  President  ma;  decline  to  aDrmder  even 
after  seeoscd  baa  been  betd  and  eoart  bos  refused 
to  dlscharae  on  habeas  corpus,  on  nound  case  Is 
not  within  treatj,  or  for  want  of  anmclent  evidence. 
In  Re  atupp,  12  Blatchf.  001.        _  „  , 

As  to  the  oSenses  for  whlcb  eitradltloa  mav  be 
had.  see  tbe  various  treaties  aad  tbe  foUowIni  de. 
elsloDa.  8  Op.  Atty.  Geo.  106:  T  Op.  Atty.  Qen. 
9*3  :  B  Op.  Allj.  Qen.  85,  481.  MZ.  701 :  Hatter  of 
helzfKr.  9  N.^.  LcR.  Oba.  U ;  OlbKtn's  Case,  IS 


Op.  - 
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t  C.  108;  Burrows,  1265,  1268;  15  East,  135; 
3  Bl.  Com.  110. 

In  this  court  it  is  acknowledged  as  an  ac- 
tioiL  a  case^  rather  than  as  a  "prerogative 
writ" 

12  Pet.  614 ;  2  Pet.  450. 

It  is  not  by  the  office  of  the  person  to  whom 
the  writ  is  directed,  but  the  nature  of  the  thing 
to  be  done,  that  the  propriety  of  iiminng  a  man- 
damus is  to  be  determined. 

I  Cranch.  170;  3  How.  09. 

There  is  no  remedy  for  the  flnricvance  inflicted 
on  the  state  of  Kentucky  by  the  refusal  of  Gov- 
ernor Dennison,  unless  the  mandamus  applied 
for  will  lie.  If  mandamus  will  lie  in  any  case 
where  the  Supreme  Court  exercises  original 
jurisdiction,  all  considerations  and  all  condi- 
tions concur  to  point  it  out  as  the  proper  rem- 
edy in  this  case;  for, 

1.  The  dutjr  to  be  performed  is  single,  simple, 
only  ministerial,  and  public  in  its  nature  and 
office. 

2.  The  party  directed  to  perform  it  is  cer- 
tainly named. 

3.  Xo  otl'pr  adequate  remedy  exists  or  is  pre- 
scribed by  law. 

4.  The  duty  is  distinctly  prescribed  by  the 
Constitution  and  the  act  of  1703. 

5.  The  office  held  by  Mr.  Dennison  does  not 
shield  him  from  the  performance;  "it  is  the 
nature  of  the  duty  which  determines  the  pro- 
priety of  mandamus  as  a  remedy." 

The  Supreme  Court  of  the  United  States  has 
never  adjudicated  the  question  of  this  remedy 
as  now  it  is  presented. 

In  U,  8,  V.  Lawrence,  3  Dall.  53  (A.  D.  1795), 
this  court  was  applied  to  as  a  court  of  original 
jurisdiction  and  it  entertained  the  jurisdiction. 
The  case  was  disposed  of  on  the  point  that  the 
duty  of  Judge  Lawrence  involved  the  exercise 
of  discretion. 

In  Marbury  r,  Madison,  1  Cranch,  75,  the 
mandamus  was  refused  because  the  act  of  1789 
was  unconstitutional  in  so  far  as  it  disturbed 
the  constitutional  distribution  of  the  judicial 
power  of  this  court.  The  application  was  to  this 
court  in  its  original  jurisdiction,  whereas  the 
case  belonged  to  it  only  under  its  appellate 
jurisdiction. 

In  Mclntire  v.  Wood,  7  Cranch,  504,  the  point 
was  as  to  the  ])ower  of  the  circuit  court  of  the 
United  States,  and  the  same  remark  applies  to 
MeClung  v.  SilUman,  6  Wheat.  600. 

Ew  parte  Roberts.  0  Pet.  216,  and  Ex  parte 
Davenport,  6  Pet.  CG4,  were  applications  to 
control  the  judge  of  an  inferior  court  by  man- 
damus, which  was  refused  because  of  the  dis- 
cretion the  inferior  officer  had  a  right  to  exer- 
cise. B9  parte  Bradstreet,  8  Pet.  588;  Ex 
parte  Story,  12  Pet.  339,  were  cases  addressed 
to  this  court  in  the  exercise  of  its  appellate  ju- 
risdiction; so  was  the  case  of  KendaU  v.  The 
V.  8,  12  Pet.  525-655.  Ex  parte  Outhrie,  and 
all  the  rest  of  the  cases  of  the  applications  for 
mandamus,  have  been  to  this  court  as  an  appel- 
late court. 

The  judicial  power  of  the  United  States  is 
vested  by  the  Constitution  in  the  Supreme 
Court  and  in  such  inferior  oourt  as  Congress 
may  from  time  to  time  establish.  This  power 
"shall  extend"  to  a  number  of  classes  of  cases, 
among  which  is  "all  cases  in  law  or  equity  aris- 
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ing  under  this  Constitution^  the  laws  of  the 
United  States,"  etc,  etc,  and  within  the  enu- 
merated classes  "in  all  cases  in  which  a  state 
shall  be  a  party,  the  Supreme  Court  shall  have 
original  Jurisdiction.*' 

It  is  respectfully  submitted^  that  under  these 
constitutional  grants  of  power  and  jurisdietion, 
this  oourt  may  debito  )ustiticB,  entertain  the 
application  for  mandamus  while  a  state  is  a 
party,  and  this  without  resort  to  the  act  of  Con- 
gress distributing  the  means  of  enforcing  the 
jurisdiction.  The  judicial  power,  so  far  as  this 
lurisdiction  of  the  oourt  is  concerned,  is  vested 
by  the  Constitution.  It  would  neither  remain 
dormant  nor  would  it  expire,  though  the  legis- 
lative power  had  never  passed  a  law  to  author- 
ize certain  processes  to  assert  sudi  jurisdiction. 
We  adopt  the  views  taken  by  the  counsel  in 
the  case  of  The  U.  8.  v.  Peters,  3  Dall.  126. 

If  mandamus  would  then  be  granted  by  the 
court  of  King's  bench,  debito  justitics  it  can  be 
issued  in  a  case  of  ori^nal  jurisdiction  upon  a 
proper  showing  by  this  court,  and  the  exprees 
power  is  extended  by  the  14th  section  of  the  ju- 
diciary act  of  1789,  if  the  writ  is  necessary  to 
the  exercise  of  the  jurisdiction  belonging  to  the 
court.' 

If  mandamus  should  not  be  regarded  as  ''a 
prero^tive  writ,"  but  as  an  action,  a  case,  it 
falls  in  this  matter  directly  within  the  vested 
power  and  original  jurisdiction  of  the  court, 
and  can  be  entertained  independently  of  the  ju- 
diciary act  as  a  constitutional  "flower"  of  this 
court. 

III.  The  original  jurisdiction  of  this  court  la 
limited  to  those  cases  in  which  foreign  ambas- 
sadors, ministers,  consuls  and  American  states 
are  interested,  but  in  this  range  it  has  no  limit 
There  is  no  judffe  who  can  mterpose  to  exer- 
cise power  over  tkem,  but  this  court  in  its  orig- 
inal jurisdiction.  From  the  very  nature  of  the 
Constitution,  the  great  police  power  of  the  man- 
damus, as  between  the  states,  is  a  necessity  to 
the  exercise  of  the  jurisdiction  conferred  on 
this  court. 

It  is  the  case  which  gives  the  jurisdiction, 
not  the  court. 
Martin  v.  Hunter's  Lessee,  I  Wheat.  304. 

IV.  Under  the  precepts  of  the  laW  of  nations, 
the  obligation  to  deliver  fugitives  from  justice 
touched  only  a  few  classes  of  criminals — those 
whose  crimes  "touched  the  state,"  or  were  so 
enormous  as  to  make  them  hostes  humatU  gem- 
eris — ^poisoners,  assassins,  etc.  These  were  de- 
liverea  up  when  convicted,  and  sometimes  be- 
fore.  This  was  done  for  comity. 

Vattel,  book  1,  ch.  19;  book  2,  ch.  6. 

The  character  of  this  obligation  was  more 
frequently  rendered  certain  by  treaty.  But  the 
Constitution  of  the  United  States  has  among  the 
states  of  the  Union  extended  and  enlarged  the 
rule  of  the  publicists.  Our  states  obey  the  de- 
mand where  a  person  is  charged  with  treason, 
felony  or  other  crime.  Crime  is  synonymooe 
with  misdemeanor  (4  Bl.  Com.  5),  and  indndee 
every  offense  below  felony,  punished  by  in£et- 
ment  as  an  offense  against  the  public 

9  Wend.  222. 

We  know  that  in  the  first  draft  of  this  dame 
of  the  Constitution  the  words  "high  miadA- 
meanor"  were  used.  Iher  were  stricken  ovt 
and  "other  crime"  inserted,  because  "high  ntte- 
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demeanor"  might  be  technical  and  too  limited,  feet  all  the  rights  and  duties  imposed  upon  it  by 

The  framers  wanted  to  "comprehend  all  proper  the  Constitution. 

cases."  We  are  perfectly  aware  that  reliance  may  be 
5  Elliott,  487.  placed  on  the  very  case  from  which  these  prin- 
The  Constitution  is  harmonious  in  its  com-  ciples  are  extracted,  to  prove  that  the  obligation 
plicated  structure.  As  the  Federal  government  to  deliver  the  fugitive  from  justice  is  '^du- 
iB  the  repository  of  the  power  over  foreign  in-  sively  Federal,"  and  that,  therefore,  it  may  be 
tercourse,  so  the  inter-state  intercourse  is  estab-  insisted  that  Congress  cannot  direct  a  state ezee- 
lished  upon  a  fixed  and  stable  basis  by  dispens-  utive  authority  to  execute  it,  but  must  impose 
ing  with  comity  and  the  rule  of  the  publicists,  this  duty  on  some  person  who  will  be  amenable 
and  making  the  obligation  to  render  criminaU  as  belonging  to  one  of  the  departments  of  the 
to  the  juri^iction  they  have  offended,  a  perfect  Federal  government.  The  court  says  the  obli- 
obligation  in  express  constitutional  compact,  gation  is  "exclusively  Federal,"  that  "the  states 
The  states  have  left  themselves  no  discretion  on  cannot  be  compelled  to  enforce  it."  From  this 
this  subject.  They  cannot  enlarge,  diminish,  dictum  the  inference  is  drawn,  that  if  the  person 
abridge  or  modify  the  constitutional  arrange-  indicated  to  perform  the  duty  ( though  it  be  only 
ment:  "no  state  shall,  without  the  consent  of  ministerial)  holds  any  office  under  the  state 
Congress,  enter  into  any  agreement  or  compact  government,  this  court  cannot  or  will  not  cora- 
with  another  state,"  etc.  pel  him  to  perform  the  duty,  but  will  wait  for 
Congress  cannot  waive  an  express  and  man-  Congress  to  remodel  the  legislation  of  1793,  so 
datory  provision  of  the  Constitution.  A  person  as  to  make  the  person  exclusively  a  Federal  of- 
charged  with  treason,  felony,  or  other  crime,  ficer.  We  resist  the  propriety  of  such  inference 
etc.,  shall  be  delivered  up,  etc.  Can  two  of  from  the  points  decided  by  the  court  in  Prigg'a 
these  states  negotiate  with  each  other,  a  modifl  Case.  The  court  alluded  to  the  resort  which  the 
cation  of  this  obligation  ?  Certainly  not.  Can  claimant  of  a  fugitive  from  service  must  have  to 
they  with  the  consent  of  Congress  T  Certainly  the  judiciary  to  ascertain  a  fact.  In  order  to  sup- 
not.  It  is  a  fixed,  well  defined  and  perfect  port  a  right  upon  the  finding  of  the  fact,  that 
obligation  which  furnishes  all  the  essentials  for  did  intimate  that  the  action  of  the  state  magis- 
its  own  execution,  if  properly  considered  as  an  tracy  was  voluntary  though  valid  unless  pro- 
inter-state  obligation,  subject  to  the  judicial  hibited  by  the  state.  In  the  case  of  a  fugitive 
grants  of  the  government  to  enforce  its  due  and  f^om  justice,  however,  there  is  no  fact  to  be  as- 
proper  execution.  It  expresses  plainly  what  is  certained,  no  question  to  be  adjudicated,  no  ne- 
to  be  done.  The  executive  of  the  state  is  a  ^^^^^  ^o  appeal  to  anyone  to  support  a  right, 
mere  instrument  of  the  Constitution  pointed  ^^^  ^j^  ,  trdeliver  upon  a  demand.  Will  it 
out  by  the  law,  because  he  holds  the  executive  y^  replied  that  to  afford  even  this  facility  Con- 
authority  of  his  state,  and  is  a  sworn  officer  of  /^^^^  ^y  law  indicate  who  is  to  perform 

the  Constitution  of  the  United  States,  bound  by  f.  ^  j.,4.„«    w«  ,^;^:«  fK«*  n^»^^<.  i»«o  «/»  ;.. 

•  .        au  A      u           'A           J  A        J  Ai-    1         J^t  the  duty?    We  rejoin  that  Congress  has  so  in- 

nis  oath  to  observe  its  mandate  and  the  laws  of    ■,.     x  j  v     av        a     t  tmt\n      a         h      •  ua  ai 

jLvT  tV  -1  "-^  "^"^•^'^  **'^  "*«"««-*^  «"^  ^^  ••   «  ^  dicatcd  by  the  act  of  1793.    As  well  might  the 

the  United  States  made  in  pursuance  thereof,  as  ^^f^^^^^  ^i^. j  i,.     ^u;^^«oi.;«  «,.  ««u«K;fo««w 

the  aunrpme  law  of  thp  land   even  in  nreference  "^'^ndant  plead  his  Citizenship  or  inhabitancy 

;!^  f i!Si  TLa  ^v^  of oL        *                preference  .    ^^^            j.        ^^.      ^^  ^^^^  ^    .^  relieved  by 

to  those  of  his  own  state.  ,    .                             i.  u*               ^      u         au 

It  would  not  be  within  the  right  or  compe-  !f '"&,  f^^??  ^r  holding  an  office  by  author- 

tency  of  the  sUte  of  Ohio  to  refus^this  deliveVy.  'K  ""V^®  state     The  power  of  this  government 

All  its  departments  could  not  make  a  law  effec-  f?^<^«  "^  far  that  the  performance  of  a  pub- 

Uve  to  prevent  it.    Can  its  executive  alone  avoid  "f  duty  may  be  demanded  and  the  incumbent 

it?  If  he  can,  why  may  not  any  one  else,  no  mat-  ?/  a  particular  office  may  be  required  to  pw-form 

ter  how  appointed  or  in  what  way  qualified?  J^'  especially  where  the  duty  is  only  ministerial. 

The  state  of  Ohio  must  be  considered  as  will-  though  at  the  same  time  he  may  be  m  office  m 
ing  to  abide  by  its  constitutional  obligations;  the  state.  We  think  it  is  eminently  proper  that 
for  this  refusal  is  not  the  act  of  the  govern-  the  executive  authority  of  the  state  should  be 
ment  of  the  state,  it  is  only  the  act  of  its  execu-  the  power  indicated  for  the  performance  of  this 
tive,  of  one  department  of  its  government.  The  duty;  because  that  officer  Is  at  the  same  time 
state  is  bound  so  strongly  by  the  term  of  the  sworn  to  support  the  Constitution  of  the  United 
Constitution,  it  cannot  refuse.  If,  then,  it  is  States,  and  the  laws  of  Congress  made  in  pur- 
consenting  and  Kentucky  is  demanding,  and  only  suance  thereof;  and  because  he  represents  the 
Mr.  Dennison  refusing,  it  remains  to  be  seen  state  on  which  the  demand  is  made,  and  bound 
whether  there  resides  in  the  judicial  depart-  by  the  constitutional  compact  on  which  the  de- 
ment of  the  Federal  government  power  to  com-  niand  is  founded. 

pel  him  to  the  performance  of  a  ministerial  duty  The  obligation  is  said  to  be  "exclusively  Fed- 
assigned  to  him  by  law,  in  order  to  execute  the  eral."  Does  it  not  bind  the  state  of  Ohio?  Is 
inter-state  covenants  inscribed  in  the  Constitu-  it  not  from  its  power  the  compact  subtracts? 
tion.  In  that  memorable  case  of  Prigg  v.  Penn-  We  think  the  state  has  peculiarly  come  under 
sylvania,  16  Pet.  539,  several  leading  princi-  the  obligation  expressed  in  the  clause  in  ques- 
ples  of  construction  were  asserted,  to  the  observ-  tion.  Its  hands  are  tied  by  the  clause.  With- 
ance  of  which  we  now  invite  the  attention  of  out  the  clause  it  might  have  been  guided  by 
this  court.  its   own   discretion    or   bv   comity — now   it   is 

1st.   When  the  end  is  required,  the  means  are  obliged  by  the  terms  of  the  covenant  to  which 

given.     When  the  duty  is  enjoined,  the  ability  it  has  consented.     It  may  be  it  cannot  be  com- 

to  perform  it  is  contemplated  to  exist  on  the  pelled  to  enforce  the  delivery  of  the  fugitives, 

part  of  the  functionaries  to  whom  it  is  intrust-  It  may  be  the  general  government  is  compelled 

ed.  through  its  own  department  "to  carry  this  into 

2d.  The  general  government  is  bound,  through  effect;"  but  that  necessity  does  not  shift  the  ob- 
its own  departments,  legislative,  judicial,  or  ligation.  The  citizen  owc«  obedience  to  the 
executive,  aa  the  case  may  be,  to  carry  into  ef-  law.  and  is  under  obligation  to  perform  ^e 
24  How.                             U.  S.,  Book  16  40                                                              "*  ^ 
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duties  the  law  enjoins.  But  if  he  fails,  the 
court  enforces  the  law  and  secures  the  riffht 
which  was  infringed  bj  the  violation  of  the 
duty.  Nothing  can  be  more  familiar  than  an 
obligation  resting  upon  one  party,  and  the  right 
and  power  to  enforce  its  execution  vested  in 
another.  We  submit  very  respectfully  that  this 
is  just  the  case  under  our  Constitution.  The 
obligation  to  surrender  the  fugitive  from  jus- 
tice rests  upon  the  state — ^the  power  and  duty 
to  enforce  tne  obligation  resides  in  the  general 
government.  The  state  of  Virginia  failing  in 
1790  to  deliver  certain  fugitives  upon  the  de- 
mand of  Gov.  Mifflin  of  Pennsylvania^  he 
brought  the  facts  before  the  President,  and  the 
act  of  1703  was  the  consequence,  whereby  the 
executive  of  the  state  was  directed  to  perform 
the  duty  answering  such  demand.  Every  con- 
dition has  been  met.  They  who  would  escape 
the  conclusion,  at  which  we  wish  to  arrive  must 
take  the  position,  not  onlv  that  in  our  system 
the  states  may  prohibit  the  use  of  their  state 
agencies  to  the  general  government  in  carry- 
ing the  supreme  law  in^  effect  within  their 
boundaries;  but  this  further  position,  that  it  is 
not  in  the  power  of  the  Federal  government  to 
demand  of  anyone  in  a  state  to  perform  a  duty 
essential  to  the  execution  of  the  obligations  in- 
scribed in  the  Constitution. 

We  mav  well  ask  the  Supreme  Court  to  pause 
before  ruling  to  this  extent.  When  we  remem- 
ber that  all  executive,  legislative,  and  judicial 
officers  in  the  several  states,  are  required,  by  the 
express  letter  of  the  Constitution  of  the  United 
States,  to  be  sworn  "to  support  the  Constitu- 
tion," and  that  the  "laws  of  Congress  made  in 
Eursuance  thereof  are  the  supreme  laws  of  the 
md,"  overriding  all  state  laws  coming  into  con- 
flict with  them — that  this  body  of  state  officers 
is  bound  solemnly  to  render  obedience  primarily 
to  this  supreme  law,  even  in  their  respective 
jurisdictions,  and  though  opposed  to  their  state 
laws,  it  is  difficult  to  comprehend  the  wisdom 
of  that  policy  which  tenches  that  those  states 
can  prohibit  the  use  of  these  agencies  in  carry- 
ing into  effect  those  very  laws  which  the  state 
has  consented  to  observe  as  the  supreme  law, 
and  its  agents  have  been  sworn  to  support  as 
paramount. 

We  submit  to  the  court,  that  the  case  of  Prigg 
y.  Pennsylvania,  16  Pet.  530,.  has  been  modi- 
fled  by  the  subsequent  decisions  of  Moore  v. 
The  People  of  lUinoie,  14  How.  13,  so  far  at 
least  as  to  authorize  state  legislation,  which  is 
ancillary  to  the  effectuation  of  the  obligation  to 
be  "carried  into  effect"  by  the  Federal  power. 
We  hope  the  court  will  not  carry  the  exclusive 
action  of  the  Federal  power  so  far  as  to  say  that 
it  cannot  indicate  "tne  executive  authority  oi 
a  state,"  as  the  instrument  to  perform  the  pure 
ly  ministerial  act  required  by  the  2d  section, 
4th  article  of  the  Constitution. 

V.  The  duty  required  by  the  governor  of 
Ohio  in  arresting  a  fugitive  from  justice,  results 
in  an  express  obligation  of  his  state,  which  he, 
as  the  executive  authority  of  that  state,  is  di- 
rected by  the  act  of  1703  to  carry  out.  He  has 
no  judgment  to  exercise  touching  the  point  of 
arrest.  He  cannot  even  hear  a  question  on 
the  point  of  identity  of  person  that  a  judge 
might  hear  on  habeas  corpus.  He  cannot  con- 
sider the  question  of  guilt  or  innocence. 

0  Wend.  221. 
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We  refer  to  Clark^a  Caae^  because  it  is  a  strong 
case  adjudicated  in  the  better  days  of  the  re- 
public, by  a  patriotic  pubUo  officer,  who  strort 
only  to  perform  his  duty  under  the  law. 

May  every  state  executive  at  pleasure  violate 
the  Constitution  in  its  most  direct  mandate  and 
most  express  obligation?  Has  the  judicial  power 
an  arm  not  strong  enough  to  reach  him  ?  If  so^ 
the  obligations  of  the  Constitution  may  at  any 
time  and  under  any  pretext  be  avoided ;  the  in- 
strument is  a  mjrth. 

Qovemor  Dennison  has  mistaken  his  power 
in  this  matter,  by  assuming  the  discretion  to 
judge  in  regard  to  the  alleged  crime.  Tlie  words 
of  the  Constitution  are  unambiguous.  That 
the  crime  is  to  be  judged  by  the  law  of  the  state 
through  whose  executive  the  demand  is  made, 
appears  from  the  Constitution  itself;  for  the 
object  of  the  delivery  of  the  fugitive  is  "that 
he  may  be  removed  to  the  state  having  jurisdic- 
tion of  the  crime."  To  say  that  the  authority 
on  whom  the  demand  is  made  shall  judge  of 
the  guilt  of  the  party,  or  of  the  fact  of  the 
crime,  or  whether  the  alleged  act  is  a  crime,  is 
to  nullify  the  sense,  object,  and  intent  of  the 
framers  of  the  Constitution,  and  to  assume  a 
supervisory  power  by  the  executive  of  a  state 
over  the  law  making  and  police  powers  of  an- 
other state.  The  police  power  of  the  states  was 
reserved,  and  has  never  been  surrendered  to  the 
Federal  government. 

Moore  v.  The  People  of  IlUnoie,  14  How.,  18; 
11  Pet.,  130. 

The  governor  of  Ohio,   in   refusing  the  de- 
mand, has  not  denied  his  general  responsibility 
under  the  Constitution  and  law  of  the  United 
States  to  make  delivery  of  a  fugitive  from  jus- 
tice.    His  refusal  was  based  upon  the  allrpi- 
tion  that  the  offense  charged  in  the  Kentucky 
indictment  was  not  crime,  according  to  the  sig- 
nification of  that  word  in  the  Constitution.  To 
confine  the  terms  to  such  offense  as  was  denom- 
inated crime  at  the  date  of  the  Const  it  utioQ 
would  give  a  restrictive  operation  to  that  in- 
strument, which  would  vastly  impair  its  adap- 
tation to  the  progress  and  wants  of  society.     It 
would,  in  effect,  destroy  the  force  of  this  clause 
of  the  Constitution  at  its  inception ;  and  instead 
of  placing  the  states  in  bonas  of  mutual  obli- 
gation  to   vindicate  the  jurisdiction   of   each 
other  through  future  years,  would  make  ea^  a 
supervisor  of  the  police  powers  of  the  others, 
and,  by  reason  of  conflicting  policies  in  their 
progress,  would  inevitably  lead  to  alienation, 
confusion,  and  ultimate  discord.     The  instru- 
ment was  not  intended  to  provide  merely  for  the 
exigencies  of  a  few  years,  but  was  to  endure 
through  a  lapse  of  ages,  the  events  of  which 
were  locked  up  in  the  inscrutable  purposes  of 
Providence;  henoe  its  powers  are  expressed  ia 
general  terms. 

1  Wheat.,  305,  326. 

It  only  remains  for  the  counsel  for  the  de- 
mandant to  say  that  the  state  of  Kentucky,  in 
bringing  this  case  before  the  Supreme  Court, 
pursues  the  law  as  it  exists,  and  asks  its  en- 
forcement if  the  law  can  be  enforced.  If  the  act 
of  Congress  has  exceeded  the  powtr  vested  in 
Congress  by  the  Constitution,  and  we  have  bees 
since  1703  acting  through  instruments  over 
which  the  government  has  no  control,  Kentudcy 
desires,  through  the  Supreme  Court,  to  kwnr 
the  fact,  so  that  Congress  may  without  delsy  so 
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treat  this  important  subject  as  hereafter  to  as-  and  "since  the  adoption  of  the  11th  Amend- 
sure  the  faithful  and  nromp^  ov'»ciition  of  this  ment — in  which  a  state  shall  be  the  plaintiff  or 
clause  of  the  Constitution.  To  it  it  is  a  vital  other  pursuing  party."  It  is  not  enough  that  it 
question,  as  to  all  the  other  states  in  fact,  whose  may  be  "consequentially  affected  or  indirectly 
institutions  are  similar  to  its.  interested.'* 

Mr.  Christopher  P.  Waloott,  against  the  Fowler  v.  Lindsey,  3  Dall.,  411;  U,  8.  v.  Pe- 

motion:  ters,  5  Cranch,  115,  139;  Osbom  v.  U.  8.  Bank, 

I.  The  government  of  the  United  States  is  9  Wlieat.  738,  850;  U,  8.  Bank  v.  Planters* 
one  of  limited  and  enumerated  powers,  derived  Bank,  9  Wheat.  904,  906;  Wheeling  Bridge 
primarily  from  the  specific  grants  of  the  Con-  Case,  13  How.  518,  559. 

stitution,  which  is  at  once  the  source  and  the  IV.  The  Constitution  does  not  of  itself  vest 

law  of  all  its  being.     It  is  a  necessary  correl-  any  power  of  action  in  the  Supreme  Court.     It 

ative  of  this  proposition,  and  one  declared  by  the  simply  enables  the  court — under  the  regulating 

fundamental  law  itself,  that  each  state  still  re-  control  of  Congress — to  exert  judicial  authority 

tains  complete,  exclusive,  and  supreme  power  in  the  prescribed  cases ;  but  the  existence  in  the 

oiver  all  persons  and  things  within  its  limits,  court,  of  the  power  itself  and  the  methods  and 

where  that  power  has  not  been  specially  granted  instruments  of  its  exercise,  depend  on  the  affirm- 

or  restrained  by  the  Constitution,  and  that  in  ative  legislative  action  of  Congress.     The  Su- 

respect  to  all  this  mass  of  undelegated  and  un-  preme  Court,  in  respect  of  both  forms  of  its 

prohibited  power,  the  states  stand  to  each  other  jurisdiction,  is  the  organ  of  the  Constitution 

and  to  the  general  government  as  absolutely  and  the  law. 

foreign  nations.  Chisholm  v.  Georgia,  2  Dall.,  419,  432,  452; 

Gibbons  v.  Ogden,  9  Wheat.,  203,  208;  Brovm  Marbury  v.  Madison,  1  Cranch,  137,  173;  BolU 

V.  Maryland,   12  Wheat.,  419,  443;   Wilson,  v,  man's  C(Mc,  ea?  pa r/c,  4  Cranch,  75,  93,  94;  Way- 

Black  Bird  Creek  Marsh  Co.,  2  Pet.,  251,  262;  man  v.  8oulhard,  10  Wheat.  1,  21,  22;  New  Jer- 

Buckner  v.  Finley,  2  Pet.,  686,  590;  New  York  scy  v.  New  York,  5  Pet.  283,  290;  Crane's  Case, 

V.  Miln,  11  Pet.,  102,  136;  U.  8.  Bank  v.  Dan-  ex  parte,  6  Pet.,  190,  193;  Rhode  Island  v.  Mob- 

iel,  12  Pet.,  32,  34;  Rhode  Island  v.  Massachu-  sachvsetts,  12  Pet.  G57,  721.  722;  Kendall  v.  U. 

•etts,  12  Pet.  720;  lAoenae  Cases,  6  How.,  604,  8.,  12  Pet.,  624,  622;  Christy's  Cases,  ex  parte,  3 

588.  How.,  293,  322. 

II.  The  judicial  department  of  the  Federal  The  Congress  exercising  its  power  in  this  be- 
govemment,  sharing  of  necessity  the  intrinsic  half  has  regulated  the  jurisdiction  of  this  court 
quality  which  marks  that  government  in   its  and  its  form  and  mode  of  proceeding, 
unity,  is  also  one  of  limited  and  specific  powers.  1.  The  original  cognizance  of  this  court,  aa 

The  authority  of  the  judicial  department  it  to  cases  in  which  a  state  is  a  party  has  been 

reatrained,  not  only  by  the  limitations  specially  limited  to  "controversies  of  a  civil  nature'' — ^a 

affixed  to  it,,  but  also  by  those  more  general  limitation  not  expressed  by  the  Constitution, 

considerations  which  grow  out  of  the  very  na-  and  yet  certainly  effectual. 

ture    and    purpose   of   a   Federal   government.  The  judiciary  act,  S  13. 

Thus  the  judicial  power  of  the  United  States  2.  Power    has   been    given    to    the    Supreme 

cannot  extend  to  a  controversy  in  which  a  state  Court  to  issue  the  two  named  writs,  the  writ  of 

may — even  by  a  purely  civil  action — pursue  a  prohibition  and  tne  "writ  of  mandamus,  in  cases 

citizen  of  another  state  for  his  violation  of  its  warranted  by  the  principles  and  usages  of  law, 

municipal  laws.    Though  in  that  instance,  the  to  any  courts  appointed  or  persons  holding  of- 

controversy  would,  as  to  its  subject-matter,  be  fice  under  the  authority  of  uie  United  States.** 

one  proper  for  judicial  cognizance  in  the  gen-  Judiciary  act,  $13. 

eral  sense  of  that  term,  and  would,  also,  in  re-  The  goieral  authority  to  regulate  its  modes 

apect  of  its  parties,  fall  within  the  enumerated  of  proceeding  conferred  on  this  court  by  the 

cases;    yet  no  tribunal   of  the   United   States  "process  act,"  §  2,  and  to  issue  "other  writs" 

could  entertain  it,  because  all  matters  of  merely  ancillary  to  the  exercise  of  its  jurisdiction  con- 

intemal  concern  have  been  kept  by  the  states  f erred  by  the  judiciary  act,  §  14,  does  not  enable 

for  their  own  original,  exclusive  and  sovereign  the  court  to  enlarge  the  uses  of  the  writ  of  man 

control.  damus.      The    express    grant    of    this    writ, 

New  York  City  v.  Miln,  11  Pet.  139;  License  g^  against  a  specific  class  of  functionaries,  is  a 

Canes,  5  How.  588.  clear  exclusion  of  any  such  authoritv,  and  an 

III.  The  Supreme  Court  of  the  United  SUtes,  emphatic  prohibition  against  the  use  of  the  writ 
while  fettered  by  each  of  the  conditions  so  at-  in  any  other  case  or  for  any  other  purpose. 
Uching  to  the  whole  iudicial  department— of  Christy,  ex  parte,  3  How.,  293,  322. 
which  it  13  simply  the  highest  organ— has  been  y  Arranging  in  continuous  order  the  ascer- 
otherwise  so  narrowly  confined  as  to  permit  it  ^j,,^  general  conditions  which  limit  the  exist- 
to  wield  in  an  original  form,  only  a  very  scant  ^^  ^^  exercise  of  the  original  jurisdiction  of 
^^^  ?^.\\\^^^  V<>^^\^^^^  ^  ^^^  \^!^  the  Supreme  Court  in  all  possible  cases-ex- 
lafiowrm^^^^  cepting\nly  those  "affectVng  ambassadors, 
Sr;:LrK  t^  t?^^^  fther  public  ministers  and  consuls"  of  whom 
ctaVed  the  precise  cases  in  which,  under  either  there  is  now  no  question-it  will  be  seen  that 
of  these  forms,  the  judicial  power  of  the  United  no^troversy  can  gam  a  foothold  here,  unless 
States  may  be  imparted  to  the  Supreme  Court.  **  "^                .                                     *  •   j.  •  i 

The  original  jurisdiction  is  expressly  limited  1-  Appropriate  for  the  action  of  judicial  as 

to—.  distinguished  from  political  power. 

1.  Cases  "affecting  ambassadors,  other  pub-  2.  Within  the  scope  of  "the  judicial  power 
lie  ministers  or  consuls."  of  the  United  States,  as  distinguished"   from 

2.  Cases  "in  which  a  state  shall  be  a  party;"  the  general  mass  of  the  judicial  power  rese<-\'eH 
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by  and  to  the  several  states  for  their  own  ex- 
clusive exercise. 

3.  Instituted  by  a  state  as  the  "entire  party" 
plaintiff  on  the  record — in  virtue  of  such  direct 
legal  or  ec^uitable  interest  in  the  subject-matter 
as,  according  to  the  ordinary  rules  applied  to 
other  parties,  entitles  it  to  "move"  a  case  at 
law  or  in  equity — against  a  party  subject  to  the 
control  of  the  court. 

4.  Of  a  "civil"  as  opposed  to  one  of  "crimi- 
nal" nature. 

5.  Conducted  in  a  form  of  proceeding  con- 
sistent with  its  subject-matter,  with  the  char- 
acter of  its  parties  and  with  the  regulations 
prescribed  by  Congress  for  the  use  of  that  form 
of  proceeding. 

Hut  the  controversy,  if  a  writ  of  mandamus 
can  be  so  called,  moved  for  by  the  present  appli- 
cation, has  no  one  of  all  these  vital  character- 
istics.    For — 

VI.  The  subject-matter  of  the  controversy  ex- 
cludes it  from  discussion  or  adjudication  by  any 
judicial  tribunal. 

1.  It  is  not  appropriate  for  the  action  of  ju- 
dicial power,  since  it  only  concerns  the  execu- 
tion of  a  compact  between  the  states — independ- 
ent as  to  each  other — for  the  extradition  of 
fugitive  offenders. 

Affect injT  tlie  states  at  large  as  to  their  ex- 
terior relation  and  their  reciprocal  national 
rights  and  duties,  it  is  in  essence  a  political 
question.  Without  express  provision  commit- 
tin^r  them  under  specific  regulations  to  the  ju- 
dicial authority,  the  performance  of  national 
en;r«>jronK'iits  addresses  itself  to  the  department 
wielding  the  political  power  and  able  to  weigh 
political  considerations.  No  such  valid  pro- 
vision has  hvcn  made  in  respect  of  this  compact. 

Marhury  v.  Modison,  1  Cranch,  137,170;  U.  8, 
v.  Palmer,  3  Wheat.  610,  634,  670;  The  Divina 
Paatora,  4  Wheat.  52,  63;  Foster  v.  Neilson,  2 
Pet.  253,  307,  314;  Cherokee  yaiion  v.  Georgia, 
5  Pet.  1 ;   U.  8,  v.  Arredondo,  6  Pet.  691,  735. 

2.  If  fit  for  judicial  cognizance  under  any 
circumstances  or  by  any  tribunal,  the  subject 
of  the  proceeding  is,  nevertheless,  not  within 
the  scope  of  the  judicial  power  of  the  United 
States. 

(a)  The  Constitution  has  not  granted  any 
power  to  any  department  of  the  Federal  govern- 
ment concerning  the  reclamation  of  fugitives 
from  justice  as  between  the  states.  The  pro- 
vision which  it  contains  in  this  behalf  is  a  sim- 
ple engagement  made  by  the  states  with  each 
other — regulating  matters  of  purely  state  con- 
cern and  addressed  to  the  states  alone.  If,  as 
an  original  question,  this  interpretation  could 
be  doubted,  it  has  become  the  fixed  one  by  long 
usage  and  acquiescence.  Since  the  foundation 
of  the  government,  each  state  has  habitually  de- 
termined for  itself  the  extent  of  this  obligation 
— many  of  them  (and  Kentucky  is  one — 1  Stan- 
ton's Rev.  Stat.  557)  have  regulated  its  dis- 
charge by  express  enactments — but  never  until 
now  has  the  authority  of  the  Federal  govern- 
ment been  invoked  to  constrain  its  fulfilment. 
This  practical  exposition,  acted  upon  for  nearly 
eighty  years,  is  too  strong  and  obstinate  to  be 
shaken  or  controlled. 

VII.  The  proceeding  is  not  one  in  which  a 
state  is  the  pursuing  party  on  the  record:  nor 
is  any  state  so  interested  in  its  subject-matter 
V4  to  be  entitled  to  pursue  here  any  form  of 
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controversy  in  respect  to  it;  nor  is  the  adverM 
party  one  over  whom  this  court  can,  under  any 
circumstances  or  by  any  mode,  exercise  any 
control. 

1.  The  writ  of  mandamus  is  a  prerogatiTe 
writ  issued  by  the  government  in  its  own  name 
to  its  own  functionaries,  to  redress  or  prevent 
a  wrong  done  or  threatened  to  itself  as  a  gov- 
ernment. If  granted  in  this  case,  it  will  he  a 
proceeding  instituted  by  "the  United  States  of 
America"  against  "the  governor  of  Ohio." 
Though  the  state  of  Kentucky  may  be  inter- 
ested in  the  performance  of  that  duty,  yet  the 
writ  will  issue  upon  reasons  of  public  policy, 
simply  to  constrain  the  discharge  of  a  public 
duty  imposed  by  the  authority  of  the  general 
government  and  essential  to  its  own  peculiar 
welfare. 

2.  The  commonwealth  of  Kentucky  has  not 
such  an  interest  in  the  discharge  of  the  asserted 
duty  as  entitles  it  to  set  the  writ  in  motion. 
The  ground  on  which  it  must  base  its  interests 
in  the  extradition  of  Lago,  is  simply  one  phase 
of 'that  general  obligation  springing  out  of  the 
simple  compact  itself,  which  binds  every  organ- 
ized political  community  to  avenge  all  injuries 
aimed  at  the  wellbeing  or  welfare  of  its  so- 
ciety. 

3.  The  claim  made  for  the  surrender  of  Lago 
must  be  prosecuted  by  the  executive  authority 
eo  nomine  of  the  commonwealth  of  Kentucky. 
That  ''authority"  alone  is  empowered  by  the 
Constitution  to  demand  the  extradition,  and  by 
parity  of  reason  can  alone  institute  proceed- 
ings for  its  enforcement.  But  a  suit  by  or 
against  a  state  functionary  as  such,  is  not  a  suit 
by  or  against  the  state  itself. 

Osbom  V.  U.  8.  Bank,  9  Wheat.  862,  859;  17. 
8,  Bank  t.  Planters*  Bank,  9  Wheat.  904. 

4.  The  official  personage  against  whom  the 
writ  is  prayed,  is  not  subject  in  any  form  or 
degree  to  the  jurisdiction  of  this  court.  No 
power  has  been  confided  to  any  department  of 
the  Federal  government  to  impose  a  duty  upon 
any  functionaries  of  a  state,  or  to  constrain  the 
discharge  of  their  official  concerns. 

Afartin  v.  Hunter's  Lessee,  1  Wheat.  304, 
336;  Houston  v.  Moore,  5  Wheat.  1,  22;  Prigg 
V.  Pennsylvania,  16  Pet.  539. 

VIII.  The  controversy  raised  by  the  motion 
is  not  of  a  civil  nature.  It  involves  no  ques- 
tion of  the  rights  of  persons  or  the  rights  of 
property.  The  power  of  the  court  is  invoked 
simply  in  aid  of  the  administration  of  the  Crim- 
inal Code  of  Kentucky,  to  the  end  that  it  may 
be  able  to  try  Lago  for  an  imputed  offense 
against  its  laws,  and,  if  guilty,  to  imprison  him 
in  its  penitentiary. 

IX.  The  original  jurisdiction  of  this  court 
cannot  be  exercised  through  the  method  of  the 
writ  of  mandamus,  and  this  disability  springs 
as  well  from  the  inherent  nature  of  the  writ 
itself  as  from  the  regulations  prescribed  for  its 
use  by  the  legislative  power. 

1.  The  writ  comes  to  us  from  the  oommoD 
law,  and  this  court  has  judicially  determined 
that  the  common  law  remedies  in  the  Federal 
tribunals  are  to  be  according  to  the  principles 
of  that  law  as  settled  in  England  ( Robinson  ▼. 
Campbell,  3  Wheat.  212),  subject,  of  course,  to 
the  mollifications  made  by  Congress  or  under 
its  authority,  and  also  to  such  limitations  ts 
result  from  the  constitution  of  the  court  and 
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the  nature  of  tlie  Federal  |;oyemiiient.  Accord- 
ing to  these  principles,  this  writ,  as  tersely  de- 
fined by  Lord  Mansfield,  Is  "a  high  prerogative 
one,  flowing  from  the  King  himself,  sitting  in 
the  court  of  King's  hench,  superintending  the 
police  and  preservinjr  the  pence  of  the  country. 

Reat  V.  Barker,  1  W.  Bl.  300,  352. 

Stated  in  a  different  form,  the  writ  at  com- 
mon law  is  issued  by  a  tribunal  in  which  not 
only  the  judicial  sovereignty  but  the  preroga- 
tive of  general  superintendency  resides,  and  it 
is  employed  extrajudicially  {Atodeley  v.  Jaye, 
Poph&m,  176)  as  well  as  judically.  Its  judicial 
use  is  to  supervise  the  administration  of  the 
King's  justice  by  his  inferior  judicatures,  and 
its  extrajudicial  function  is  "to  preserve  peace, 
order,  and  good  government,"  by  constraining 
the  prompt  and  rightful  performance  of  every 
public  duty  confided  to  any  public  functionary 
or  tribunal  by  Parliament  or  the  King's  charter. 

Tapp.  Mand,  iS  6,  11,  12;  Bac.  Abr.  tit.  Man- 
damus, a;  Butler's  Nisi  Prius,  196;  Rew  v. 
Baker,  3  Burr.  1266;  Rew  v.  Bank  of  England,  2 
Bam.  ft  Aid.  622;  Rew  v.  Fowey,  2  Barn.  &  C, 
696;  Rex  v.  North  Riding,  do.,  2  Bam.  k  C. 
290 ;  Reg,  t.  E.  C.  Railway,  10  Adol.  k  E.  657 ; 
KendaU  v.  U.  8.  12  Pet.  621. 

But  this  court  is  one  of  very  special  and  lim- 
ited jurisdiction.  The  judicial  sovereignty  in 
its  general  sense,  does  not  reside  here,  and  it 
has  no  prerogative  power,  no  police  power,  no 
power  to  superintend  the  eonduct  of  public  af- 
fairs. The  court  cannot,  under  the  Constitu- 
tion, be  empowered  to  issue  the  writ  of  man- 
damuH  save  to  the  inferior  judicatures  of  the 
United  States  in  the  exercise  of  its  appellate 
jurisdiction. 

Marbury  y.  Madison,  1  Cranch,  187,  176; 
KendaU  v.  U.  8,  12  Pet.  524,  621. 

The  judiciary  act,  as  already  noticed,  in  reg- 
ulating the  conditions  under  which  the  great 
common  law  writs  may  be  issued  by  this  court, 
has  interdicted  the  emplo3rment  of  this  writ,  ex- 
cept as  it  may,  agreeably  to  the  "principles  and 
usages  of  law,"  be  directed  against  "courts  ap- 
pointed or  persons  holding  office  under  the  sov- 
ereignty of  the  United  States."  The  court  has 
solemnly  determined  that  the  Constitution  pro* 
hibits  it  from  issuing  the  writ,  except  to  the 
courts  of  the  Federal  government,  in  the  exer- 
cise of  its  appellate  jurisdiction. 

Marbury  v.  Madison,  1  Cranch,  137,  176; 
KendaU  v.  U.  8.  12  Pet.  524,  621. 

But  the  party  against  whom  the  writ  is  now 
invoked  does  not  come  within  either  of  the 
categories  prescribed  by  the  judicial  act. 

X.  The  results  now  attained  demonstrate 
that  the  controversy  which  the  present  applica- 
tion seeks  to  inaugurate  is,  in  its  form  and  in 
its  essence,  in  its  whole  and  its  evenr  part  and 
element,  beyond  the  utmost  sweep  of  tne  juris- 
diction of  this  court.  The  povwr  to  compose 
this  national  and  political  strife  does  not  reside 
in  this  tribunal;  the  pursuing  party  cannot 
cross  its  threshold;  the  party  pursued  is  with- 
out the  reach  of  its  arms ;  the  subject  of  the  dif- 
ference has  been  excluded  from  its  action;  and 
the  writ  which  it  is  solicited  to  grant,  has  been 
denied  to  it  as  a  method  for  the  exercise  of  its 
original  jurisdiction. 
24  How. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  court  is  sensible  of  the  importance  of  this 
case,  and  of  the  great  interest  and  gravity  of 
the  questions  involved  in  it,  and  which  have 
been  raised  and  fully  argued  at  the  bar. 

Some  of  them,  however,  are  not  now  for  the 
first  time  brought  to  the  attention  of  this  court; 
and  the  objections  made  to  the  jurisdiction,  and 
the  form  and  nature  of  the  process  to  *be  [*96 
issued,  and  upon  whom  it  is  to  be  served,  have 
all  been  heretofore  considered  and  decided,  and 
cannot  now  be  regarded  as  open  to  further  dis- 
pute. 

As  early  as  1792,  in  the  case  of  Georgia  v. 
Brailsford,  2  Dall.  402,  the  court  exercised  the 
original  jurisdiction  conferred  by  the  Constitu- 
tion, without  any  further  legislation  by  Con- 
gress, to  regulate  it,  than  the  act  of  1789.  And 
no  question  wan  tlien  made,  nor  any  doubt  then 
expressed,  as  to  the  authority  of  the  court.  Tlie 
same  power  was  again  exercised  without  objec- 
tion in  the  case  of  Oswald  v.  The  State  of  Geor- 
gia, in  which  the  court  regulated  the  form  and 
nature  of  the  process  against  the  state,  and  di- 
rected it  to  be  served  on  the  governor  and  Attor- 
ney General.  But  in  the  case  of  Chisholm  v. 
Georgia,  at  February  term,  1793,  reported  in  2 
Dall.,  419,  the  authority  of  the  court  in  this  re- 
spect was  questioned,  and  brought  to  its  atten- 
tion in  the  argument  of  counsel ;  and  the  report 
shows  how  carefully  and  thoroughly  the  subject 
was  considered.  Each  of  the  judges  delivered  a 
separate  opinion,  in  which  these  'questions,  as 
to  the  jurisdiction  of  the  court,  and  the  mode  of 
exercising  it,  are  elaborately  examined. 

Mr.  Chief  Justice  Jay,  Mr.  Justice  Cush- 
ing,  Mr.  Justice  Wilson,  and  Mr.  Justice  Blair, 
decided  in  favor  of  the  jurisdiction,  and  held 
that  process  served  on  the  governor  and  Attor- 
ney General  was  sufficient.  Mr.  Justice  Iredell 
diflfered,  and  thought  that  further  legislation  by 
Congress  was  necessary  to  give  the  jurisdiction, 
and  regulate  the  manner  in  which  it  should  be 
exercised.  But  the  opinion  of  the  majority  of 
the  court  upon  these  points  has  always  been 
since  followed.  And  in  the  case  of  New  Jersey 
v.  New  York,  in  1831,  5  Pet.  284,  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court, 
refers  to  the  case  of  Chisholm  v.  The  State  of 
Georgia,  and  to  the  opinions  then  delivered,  and 
the  judgment  pronounced,  in  terms  of  high  re- 
spect, and  after  enumerating  the  various  casea 
in  which  that  decision  had  been  acted  on,  re- 
affirms it  in  the  following  words: 

"It  has  been  settled  by  our  predecessors,  on 
great  deliberation,  that  Uiis  court  may  exercise 
its  original  jurisdiction  in  *suits  against  [*07 
a  stat^  under  the  authority  conferred  by  the 
Constitution  and  existing  acts  of  Congress.  The 
rule  respecting  the  process,  the  persons  on  whom 
it  is  to  be  served,  and  the  time  of  service,  are 
fixed.  The  course  of  the  court,  on  the  failure 
of  the  state  to  appear  after  due  service  of  proc- 
ess, has  been  also  prescribed." 

And  in  the  same  case,  page  289,  he  states  in 
full  the  process  which  had  heen  established  by 
the  court  aw  a  rule  of  practice  in  the  case  0/ 
Grayson  v.  Virginia,  3  I>all.  320,  and  ever  since 
followed.  This  rule  directs,  "that  when  proc- 
ess at  common  law,  or  in  eouity.  shall  issu« 
'  •gaiiUft  a  itat^  the  same  •hall  be  served  unon 
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the  governor  or  chief  executive  magistrate  and 
the  Attorney  General  of  such  state." 

It  is  equally  well  settled,  that  a  mandamus  in 
modem  practice  is  nothing  more  than  an  action 
at  law  between  the  parties,  and  is  not  now  re- 
ffardod  as  a  preroontive  \\Tit.  It  undoubtedly 
came  into  use  by  virtue  of  the  prerogative  pow- 
er of  the  English  Crown,  and  was  subject  to  reg- 
ulations and  rules  which  have  long  since  been 
disused.  But  the  right  to  the  writ,  and  the 
power  to  issue  it,  has  ceased  to  depend  upon  any 
prerogative  power,  and  it  is  now  regarded  as  an 
ordinary  process  in  cases  to  which  it  is  appli- 
cable. It  was  so  held  by  this  court  in  the  cascb 
of  Kendall  v.  United  States,  12  Pet.  615;  Ken- 
dall V.  Stokes,  3  How.  100. 

So,  also,  as  to  the  process  in  the  name  of  the 
governor,  in  his  official  capacity,  in  behalf  ol 
the  state. 

In  the  case  of  Georgia  v.  Madrajso,  1  Pet., 
110,  it  was  decided,  that  in  a  case  where  the 
chief  magistrate  of  a  state  is  sued,  not  by  his 
name  as  an  individual,  but  by  his  style  of  office, 
and  the  claim  made  upon  him  is  entirely  in  his 
official  character,  the  state  itself  may  be  consid- 
ered a  party  on  the  record.  This  was  a  case 
where  tne  state  was  the  defendant;  the  prac- 
tice, where  it  is  plaintiff,  has  been  frequently 
adopted  of  suing  in  the  name  of  the  governor  in 
behalf  of  the  state,  and  was  indeed  the  form 
originally  used,  and  always  recognized  as  the 
suit  of  the  state. 

Thus,  in  the  first  case  to  be  found  in  our  re- 
ports, in  which  a  suit  was  brought  by  a  state, 
98*1  it  ^^-as  entitled,  and  set  forth  in  "the  bill, 
as  the  suit  of  **Th€  state  of  Oeorgia^  hy  Edward 
Tellfair,  governor  of  the  said  state.  Complain' 
ant,  V.  Samuel  Brailsford  et  al. ;"  and  the  second 
case,  which  was  so  early  as  1793,  was  entitled 
and  set  forth  in  the  pleadings  as  the  suit  of  "His 
Excellency,  Edtoard  Tellfair,  Esquire,  governor 
and  comnvander-in- chief  in  and  over  the  state  of 
Oeorgitty  in  hchalf  of  the  said  state.  Complain- 
ant, V.  Samuel  Brailsford  et  aX.,  Defendants,** 

The  cases  referred  to  leave  no  question  open 
to  controversy,  as  to  the  jurisdiction  of  the 
court.  They  show  that  it  has  been  the  estab- 
lished doctrine  upon  this  subject  ever  since  the 
act  of  1789,  that  in  all  cases  where  original  iu- 
risdiction  is  given  by  the  Constitution,  this 
court  has  authority  to  exercise  it  without  any 
further  act  of  Congress  to  regulate  its  process 
or  confer  jurisdiction;  and  that  the  court  mav 
regulate  and  mold  the  process  it  uses  in  such 
manner  as  in  its  judgment  will  best  promote  the 
purposes  of  justice;  /and  that  it  has  also  been 
settled,  that  where  the  state  is  a  party,  plain- 
tiff or  defendant,  the  governor  represents  the 
state,  and  the  suit  may  be,  in  form,  a  suit  by 
him  as  govemer  in  behalf  of  the  state,  where  the 
state  is  plaintiff,  and  he  must  be  summoned  or 
notified  as  the  officer  representing  the  state, 
where  the  state  is  defendant.  And  further,  that 
the  writ  of  mandamus  does  not  issue  from  or  by 
any  prerogative  power,  and  is  nothing  more  than 
the  ordinary  process  of  a  court  of  justice,  to 
which  everyone  is  entitled,  where  it  is  the  appro- 
priate process  for  asserting  the  right  he  claims. 

We  may,  therefore,  dismiss  the  question  of 
jurisdiction  without  further  comment,  as  it  is 
very  clear,  that  if  the  right  claimed  by  Ken- 
tucky can  be  enforced  by  judicial  process,  the 
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proceeding  by  mandamus  is  the  only  mode  ia 
which  the  object  can  be  accomplished. 

This  brings  us  to  the  examination  of  the  clause 
of  the  Constitution  which  has  given  rise  to  this 
controversy.     It  is  in  the  following  words: 

"A  person  charged  in  any  state  with  treason, 
felony  or  other  crime,  who  shall  fiee  from  jus- 
tice, and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the 
*state  from  which  he  fied,  be  delivered  up,  [*99 
to  be  removed  to  the  state  having  jurisdiction 
of  the  crime." 

Looking  to  the  language  of  the  clause,  it  is 
difficult  to  comprehend  how  any  doubt  could 
have  arisen  as  to  its  meaning  and  construction. 
The  words,  "treason,  felony  or  other  crime,"  in 
their  plain  and  obvious  import,  as  well  as  in 
their  fe^l  and  technical  sense,  embrace  every 
act  forbidden  and  made  pimishable  by  a  law  oi 
the  state.  The  word  "crime"  of  itself  includes 
every  offense,  from  the  highest  to  the  lowest  in 
the  grade  of  offenses,  and  includes  what  are 
called  "misdemeanors,"  as  well  as  treason  and 
felony. 

4  Bl.  Com.  5,  6,  and  note  3,  Wendell's  edition. 

But  as  the  word  "crime"  would  have  included 
treason  and  felony,  without  specially  mention- 
ing those  offenses,  it  seems  to  oe  supposed  that 
the  natural  and  legal  import  of  the  word,  by  as- 
sociating it  with  those  offenses,  must  be  re- 
stricted and  confined  to  offenses  already  known 
to  the  common  law  and  to  the  usage  of  nations, 
and  regarded  as  offenses  in  every  civilized  com- 
munity, and  that  they  do  not  extend  to  acts 
made  offenses  by  local  statutes  growing  out  ot 
local  circumstances,  nor  to  offenses  against  or- 
dinary police  regulations.  This  is  one  of  the 
grounds  upon  which  the  governor  of  Ohio  re* 
fused  to  deliver  Lago.  under  the  advice  of  tiie 
Attorney  General  of  that  state. 

But  this  inference  is  founded  upon  an  r>b7ious 
mistake  as  to  the  purpose  for  which  the  words 
"treason  and  felony"  were  introduced.  They 
were  introduced  for  the  purpose  of  guarding 
against  any  restriction  of  the  word  "crime,"  and 
to  prevent  this  provision  from  being  construed 
by  the  rules  and  usages  of  independent  najtions 
in  compacts  for  delivering  up  fugitives  from 
justice.  According  to  these  usages,  even  where 
they  admitted  the  obligation  to  deliver  the  fugi- 
tive, persons  who  fled  on  account  of  political  of- 
fenses were  almost  always  excepted,  and  the  na- 
tion upon  which  the  demand  is  made  also  uni- 
formly claims  and  exercises  a  discreUon  in 
weighing  the  evidence  of  the  crime,  and  the  char- 
acter of  the  offense.  The  policy  of  different  na- 
tions, in  this  respect,  with  the  opinions  of  emi- 
nent writers  upon  public  law,  are  collected  in 
Wheaton  •on  The  Law  of  Nations,  171 ;  [♦100 
Foelix,  312;  and  Martin,  Verge's  edition,  182. 
And  the  English  government,  from  which  we 
^ave  borrowed  our  general  system  of  law  and 
jurisprudence,  has  always  refused  to  deliver  up 
political  offenders  who  had  sought  an  asylum 
with  its  dominions.  And  as  the  states  of  this 
Union,  although  united  as  one  nation  for  cer- 
tain specified  purposes,  are  yet,  so  far  as  con- 
cerns their  internal  government,  separate  sov- 
ereignties, independent  of  each  other,  it  was 
obviously  deemed  necessary  to  show,  by  the 
terms  used,  that  this  compact  was  not  to  be 
regarded  or  construed  as  an  ordinary  treaty  for 
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extradition  between  nations  altogether  inde- 
pendent of  each  other,  but  was  intended  to  em- 
brace political  offenses  against  the  sovereign- 
ty of  the  state,  as  well  as  all  other  crimes. 
And  as  treason  was  also  a  "felony"  (4  Bl. 
Com.  94)^  it  was  necessary  to  insert  those 
words,  to  show,  in  language  that  could  not  be 
mistaken,  that  political  offenders  were  included 
in  it.  For  Ihis  was  not  a  compact  of  peace  and 
<x>mity  between  separate  nations  who  had  no 
claim  on  each  other  for  mutual  support,  but  a 
compact  binding  them  to  give  aid  and  assist- 
ance to  each  other  in  executing  their  laws,  and 
to  support  each  other  in  preserving  order  and 
law  within  its  confines,  whenever  such  aid  was 
needed  and  required;  for  it  is  manifest  that  the 
statesmen  who  framed  the  Constitution  were 
fully  sensible,  that  from  the  complex  character 
of  tne  government,  it  must  fail  unless  the  states 
mutually  supported  each  other  and  the  general 
f^vemment;  and  that  nothing  would  be  more 
likely  to  disturb  its  peace,  and  end  in  discord, 
than  permitting  an  offender  against  the  laws 
of  a  state,  by  passing  over  a  mathematical  line 
which  divides  it  from  another,  to  defy  its  pro- 
cess, and  stand  ready,  under  the  protection  of 
the  state,  to  repeat  the  offense  as  soon  as 
another  opportunity  offered. 

Indeed,  tne  necessity  of  this  policy  of  mutual 
aupi)ort,  in  bringing  offenders  to  justice,  with- 
cmt  any  excoption  as  to  the  cliaracter  and  nature 
of  the  crime,  seems  to  have  been  first  recognized 
nnd  acted  on  by  the  American  colonies;  for  wc 
find,  by  Winthrop'a  History  of  Massachusetts, 
Vol.  li.  pp.  121  and  126,  that  as  early  as  1643, 
101*]  by  "articles  of  confederation  *between 
the  plantations  under  the  government  of 
Massachusetts,  the  plantation  under  the  gov- 
ornmrnt  of  New  Plymouth,  the  plantations 
imdor  the  government  of  Onnerticut,  and  the 
government  of  New  Haven,  with  the  planta- 
tions in  combination  therewith,"  these  planta- 
tions pledged  themselves  to  each  other,  that, 
upon  tne  escaipe  of  any  prisoner  or  fugitive  for 
any  criminal  cause,  whether  by  breaking  prison, 
or  getting  from  the  officer,  or  otherwise  escap- 
ing, upon  the  certificate  of  two  magistrates  of 
the  jurisdiction  out  of  which  the  escape  was 
made,  that  he  was  a  prisoner  or  such  an  of- 
fender at  the  time  of  the  escape,  the  magis- 
trate, or  some  of  them,  of  "the  jurisdiction 
where,  for  the  present,  the  said  prisoner  or 
fugitive  abideth,  shall  forthwith  grant  such  a 
warrant  as  the  case  will  bear,  for  the  appre- 
hending of  any  such  person,  and  the  delivery  of 
him  into  the  hands  of  the  officer  or  other  per- 
son who  pursueth  him ;  and  if  there  be  help  re- 
?[uired  for  the  safe  returning  of  any  such  of- 
ender,  then  it  sliall  be  granted  unto  him  that 
craves  the  same,  he  paying  the  charges  there- 
of." It  will  be  seen  that  this  agreement  gave 
no  discretion  to  the  magistrate  of  tlie  rrovem- 
roent  where  the  offender  was  found;  but  he  was 
bound  to  arrest  and  deliver,  upon  the  produc- 
tion of  the  certificate  under  wnich  he  was  de- 
manded. 

When  the  Thirteen  colonies  formed  a  confed- 
eration for  mutual  support,  a  similar  provision 
was  introduced,  most  probably  suggested  by 
the  advantages  which  tne  plantations  had  de- 
rived from  their  compact  with  one  another. 
But,  as  these  colonies  had  then,  by  the  Declara- 1 
tion  of  Independence,  become  separate  and  in- 
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dependent  sovereignties,  against  which  treason 
might  be  committed,  their  compact  is  carefully 
worded,  so  as  to  include  treason  and  felony — 
that  is,  political  offenses — as  well  as  crimes 
of  an  inferior  grade.  It  is  in  the  following 
words : 

"If  any  person,  guilty  of  or  charged  with 
treason,  felony,  or  other  high  misdemeanor,  in 
any  state,  shall  flee  from  justice,  and  be  found 
in  any  other  of  the  United  States,  he  shall,  upon 
demand  of  the  governor  or  executive  power  of 
the  state  from  which  he  fled,  be  delivered  up 
and-  removed  to  the  state  having  jurisdiction  of 
his  offense." 

*And  when  these  colonies  were  about  [*108 
to  form  a  still  closer  union  by  the  present  Con- 
stitution, but  yet  preserving  their  sovereignty, 
they  had  learned  from  experience  the  necessity 
of  this  provision  for  the  internal  safety  of  each 
of  them,  and  to  promote  concord  and  harmony 
among  all  their  members;  and  it  is  introduced 
in  the  Constitution  substantially  in  the  same 
words,  but  substituting  the  word  "crime"  for 
the  words  "hich  misdemeanor,"  and  thereby 
showing  the  deliberate  purpose  to  include  every 
offense  known  to  the  law  of  the  state  from 
which  the  party  charged  had  fled. 

The  argument  on  behalf  of  the  governor  of 
Ohio,  which  insists  upon  excluding  from  this 
clause  new  offenses  created  by  a  statute  of  the 
state,  and  growing  out  of  its  local  institutions, 
and  which  are  not  admitted  to  be  offenses  in 
the  state  where  the  fugitive  is  found,  nor  so 
regarded  bv  the  general  usage  or  civilized  na- 
tions, woufd  render  the  clause  useless  for  any 
practical  purpose.  For  where  can  the  line  of 
division  be  drawn  with  anything  like  certainty? 
Who  is  to  mark  itT  The  governor  of  the  de- 
manding state,  would  probably  draw  one  line, 
and  the  governor  of  tne  other  state  another. 
And  if  they  differed,  who  is  to  decide  between 
them?  Under  such  a  vague  and  indefinite  con- 
struction, the  article  would  not  Ik;  a  bond  of 
peace  and  union,  but  a  constant  source  of  con- 
troversy and  irritating  discuR.*§ion.  It  would 
have  been  far  better  to  omit  it  altogether,  and 
to  have  left  it  to  the  comity  of  the  states,  and 
their  own  sense  of  their  respective  interests,  than 
to  have  inserted  it  as  conferring  a  right,  and 
yet  defining  that  right  so  loosely  as  to  make  it 
a  never  failing  subject  of  dispute  and  ill  will. 

The  clause  in  question,  like  the  clause  in  the 
(Confederation,  authorizes  the  demand  to  be 
made  by  the  executive  authority  of  the  state 
where  the  crime  was  committed,  but  does  not 
in  so  many  words  specify  the  oflicer  of  the 
state  upon  whom  the  demand  is  to  be  made, 
and  whose  duty  it  is  to  have  the  fugitive  deliv- 
ered and  removed  to  the  stated  having  jurisdic- 
tion of  the  crime.  But,  under  the  Confe<lera- 
tion,  it  is  plain  that  the  demand  was  to  be 
made  on  the  governor  or  executive  authority  of 
the  state,  and  could  be  made  on  no  other  depart- 
ment *or  officer;  for  the  Confederation  [*103 
was  only  a  league  of  separate  sovereignties,  in 
which  each  state,  within  its  own  limits,  held 
and  exercised  all  the  powers  of  sovereignty; 
and. the  Confederation  had  no  officer,  either  ex- 
cjcutive,  judicial  or  ministeriol,  through  whom 
it  could  exercise  an  authority  within  the  limits 
of  a  state.  In  the  present  Constitution,  how- 
ever, these  powers,  to  a  limited  extent,  have 
been  conferred  on  tlie  general  government  with- 
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in  the  Urritoriet  of  the  several  states.    But  the  thenticated,  is  hii  authority  for  arresting  the 

Sart  of  the  clause  in  relation  to  the  mode  of  offender, 
cmandiii);  aod  Btirrenderin^  the  fugitive  is  This  duty,  of  providing  by  law  the  regolatlom 
{tvitli  the  c>xception  of  an  unimportant  word  or  necessary  to  carry  this  rompaet  into  execution, 
two},  a  literal  copy  of  the  article  of  the  Con-  from  the  nature  of  the  duty  and  the  object  in 
federation,  and  it  ih  plain  that  the  mode  of  the  view,  was  manifestly  devolved  upon  Congress; 
demand  and  the  oMcial  authority  by  and  to  for  it  it  was  left  to  the  states,  each  state  might 
whom  it  wns  addressed,  under  the  CWtedera-  require  different  proof  to  authenticate  the  jB- 
lion,  must  have  been  in  the  minds  of  the  mem-  dicial  proceeding  upon  which  the  demand  was 
bers  of  the  convention  when  this  article  was  in-  founded;  and  as  the  duty  of  the  governor  of  tbc 
troduc-ed,  and  that,  in  adopting  the  same  words,  state  where  the  fugitive  was  found  is,  in  such 
they  manifestly  intended  to  sanction  the  mode  cases,  merely  ministerial,  without  the  right  to 
of  proceeding  practised  under  the  Confederation  exercise  either  executive  or  judicial  discretion, 
— tliat  is,  of  demandina  the  fugitive  from  the  he  could  not  lawfully  issue  a  warrant  to  arrest 
executive  authority,  and  making  it  his  duty  to  an  individual  uithout  a  law  of  the  state  or  of 
cause  him  to  be  delivered  up.  Congress  to  authorize  it.  These  difficulties  pre- 
Looking,  therefore,  to  the  words  of  the  Con-  sented  themselres  as  early  as  I7S1,  in  a  demsnd 
stitution — to  the  obvious  policy  and  necessity  made  by  the  governor  *cn  Pei^nsytvania  {'lOS 
of  this  provision  to  preserve  harmmy  between  upon  the  governor  of  Virginia,  and  both  of 
states,  and  order  and  law  within  their  re-  them  admitted  the  propriety  of  bringing  the 
spective  borders,  and  to  its  early  adoption  by  subjert  before  the  President,  who  immediatdy 
the  colonies,  and  then  by  the  confederated  submitted  the  matter  to  the  consideration  ol 
states,  whose  mutual  interest  it  was  to  give  Conzress.  And  this  led  to  the  act  of  1793,  of 
each  other  aid  and  support  whenever  it  was  whicli  we  are  now  speaking.  All  difflculty  u 
needed — the  oonclusion  was  irresistible,  that  to  the  mode  of  authenticating  the  judicial  pro- 
tbis  compact  engrafted  in  the  Constitution  in<  ceedittg  was  removed  by  the  article  in  tlie  Cob- 
cludeJ,  and  was  intended  to  include,  every  of-  stitution  which  declares  "that  full  faith  and 
fense  made  punishable  by  the  law  of  the  state  credit  shall  be  given  in  each  state  to  the  pub- 
in  which  it  was  committed,  and  that  it  gives  lie  acts,  records,  and  judicial  proceedings  of 
the  right  to  the  executive  authority  of  the  state  every  other  state;  and  the  Congress  may  by 
to  deniand  the  fugitive  from  tlie  executive  au-  general  laws  prescribe  the  manner  in  whicli 
thority  of  the  state  in  which  he  is  found;  that  acts,  records,  and  proceedings  shall  be  proved, 
the  right  given  to  "demand"  implies  that  it  is  and  the  eUcct  thereof."  And  without  doubt 
an  absolute  right:  and  it  follows  that  there  the  provision  of  which  we  are  now  speaking- 
must  be  a  correlative  obligation  to  deliver,  with-  that  is,  for  the  delivery  of  a  fugitive,  which  re- 
out  any  reference  to  the  character  of  the  crime  quires  official  cotitmunicationB  between  statei, 
charged,  or  to  the  policy  or  laws  of  the  state  and  the  authentication  of  <rfGeial  documents" 
to  which  the  fugitive  has  fled.  was  in  the  minds  of  the  framers  of  the  Craiti- 

This  is  evidently  the  construction  put  upon  tution,  and  had  its  influence  in  inducing  thesi 

104"]   this  article  in  'the  act  of  Congress  of  to  give  this  power   to  Congress.     And  acUng 

1TU3  (I  Stat,  at  L.  302),  under  which  Che  pro-  upon  this  authority,  and  the  clause  of  the  Cos- 

ceedings  now  before  us  are  instituted.     It  is,  stitution   which   is  the  subject  of  the  preseet 

therefore,  the  construction  put  upon  it  almost  controversy,   Congress  passed  the  aet  of   1793, 

cotemporaneously   with   the   commencement   of  February  12th   (1  Stat,  at  L.  302),  w^idi,  ss 

the  government   itself,    and    when  Washington  far  as  relates  to  this  subject,  is  in  the  tollowiag 

WCB  stilt  at  its  head,  and  many  of  those  who  had  words; 

assisted  in  framing  it  were  members  of  the  Con-  "See.   1.   That    whenever    the    exeoutiTe  au- 

gross  which  enacted  the  law.  thority  of  any  state  in  the  Union,  or  of  idtbir 

The  Constitution  having  established  the  right  of  the  territories  northwest  or  eoutji  of  the  rinr 

on  one  part  and  the  obligation  on  the  other,  it  Ohio,   shall   demand  any  person  as  »  fugitive 

became  nccesHuy  to  provide  by  law  the  mode  from  justice  of  the  executive  authority  of  any 

of  carrying  it  into  execution.    The  governor  of  such   state  or  territory  to  which   such   person 

the  state  could  not,  upon  a  charge  made  before  shall  have  (led,  and    shall,    moreover,  prodnce 

him,  demand  the  fugitive;  for,  according  to  the  the   copy  of  an  indictment  found,  or  an  sffl- 

principles  upon   which   all  of  our   institutions  davit  made  before  a  magigtrnte  of  any  state  or 

are  founded,  the  executive  department  can  act  territory  as  aforesaid,  charging  the  person  w 

only  in  subordination  to   the   judicial   depart-  demanded  with  having  ooramitted  trjwson,  f^ 

meit.  Where  rights  of  person  or  property  are  "^'  '>^  °*"  "V^';  <*«■««<  "^s  ^i-thentit  by 

concerned,  and  ito  duty  in  those  ckses  consist*  I''^S7^("  °'^.h'/n« 'S^  '^r.™*^  '?tS 

only  in  aiding  to  support  the  judicial  process  '^:^T.^:r^^:%,%^:'^:^,^^X 

Mid  enforcing  lU  authority,  when  its  mterposi-  ^^ority  of  the  sUte  or  territory  to  which  such 

tion  for  that  pwrpose^  becomes  necessary,  and  is  „'  ^hall  have  fled,  to  cause  him  or  her  to  be 

Mlled  tor  by  the  judicial  department.    The  ex-  arrested  and  secured,  and  notice  of  the  arrwl 

ecutive  authority  of  the  state,  therefore,  was  to  be  given  to  the  executive  authority  msking 

not  authorized  by  tins  article  to  make  the  de-  guch  demand,  or  to  the  agent  of  such  authority 

mand  unle«s  the  party  was  charged  in  the  reg-  appointed  to  receive  the  fugitive,  and  to  otise 

ular  course  of  judicial  proceedings.    And  it  was  the  fugitive  to  be  delivered  to  such  a^nt  when 

equally  necessary  that  the  executive  authority  he  shall  appear;   *but  if  no  such  agent  [*1M 

of  the  state  upon  which  the  demand  was  made,  shall  appear  within  six  months  from  the  time 

when   called  on  to   render   his   aid,   should  be  of  the  arrest,  the  pristHier  may  be  discharged. 

■atisiled  by  competent  proof  that  the  party  was  And  all  costs  or  expenses  incurred  in  the  ap- 

■o  charged.     This   proceeding,   when   duly  ou-  prehendiiig,    securing,    and    transmitting   snn 
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fufritive  to  the  state  or  territory  making  such 
demnnd  shall  be  paid  by  such  state  or  territory. 

"Sec  2.  And  be  it  further  enacted,  That 
any  agent,  appointed  as  aforesaid,  who  shall 
receive  the  fugitive  into  his  custody,  shall  be 
en>powered  to  transport  him  or  her  to  the  state 
or  territory  from  which  be  or  she  shall  have 
fled;  and  if  any  person  or  persons  shall  by  force 
set  at  liberty  or  rescue  the  fugitive  from  such 
agent  while  transporting  as  aforesaid,  the  per- 
son or  persons  so  offending  shall,  on  conviction, 
be  fined  not  exceeding  five  hundred  dollars,  and 
be  imprisoned  not  exceeding  one  year." 

It  will  be  observed,  that  the  judicial  acts 
which  are  necessarv  to  authorize  the  demand 
are  plainly  specified  in  the  act  of  Congress; 
and  the  certificate  of  the  executive  authority  is 
made  conclusive  as  to  their  verity  when  pre- 
sented to  the  executive  of  the  state  where  the 
fugitive  is  found.  He  has  no  right  to  look 
behind  them,  or  to  question  them,  or  to  look 
into  the  character  of  the  crime  specified  in  this 
judicial  proceeding.  The  duty  which  he  is  to 
perform  is,  as  we  have  alr^dy  said,  merely 
ministerial — that  is,  to  cause  the  party  to  be  ar- 
rested, and  delivered  to  the  agent  or  authority 
of  the  state  where  the  crime  was  committed.  It 
is  said  in  the  argument,  that  the  executive  of- 
ficer upon  whom  this  demand  is  made  must 
have  a  discretionary  executive  power,  because 
he  must  inquire  and  decide  who  is  the  person 
demanded.  But  this  certainlv  is  not  a  discre- 
tionary duty  upon  which  he  is  to  exercise  any 
judgment,  but  is  a  mere  ministerial  duty — ^that 
is,  to  do  the  act  required  to  be  done  by  him, 
and  such  as  every  marshal  and  sheriff  must  per- 
lorm  when  process,  either  criminal  or  civil,  is 
placed  in  his  hands  to  be  served  on  the  person 
named  in  it.  And  it  never  has  been  supposed 
ttkSit  this  duty  involved  any  discretionary  power, 
or  made  him  anything  more  than  a  mere  minis- 
terial officer ;  and  such  is  the  position  and  char- 
acter of  the  executive  of  the  state  imder  this 
law,  when  the  deinand  is  made  upon  him 
and  the  requisite  evidence  produced.  The 
107*]  •governor  has  only  to  issue  his  warrant 
to  an  agent  or  officer  to  arrest  the  party  named 
in  the  demand. 

Tlie  question  which  remains  to  be  examined 
is  a  grave  and  important  one.  When  the  de- 
mand was  made,  the  proofs  required  by  the 
act  of  1793  to  support  it  were  exnibited  to  the 
governor  of  Ohio,  duly  certified  and  authen- 
ticated; and  the  objection  made  to  the  validity 
of  the  indictment  is  altogether  untenable. 
Kentucky  has  an  undoubted  right  to  regulate 
the  forms  of  pleading  and  process  in  her  own 
courts,  in  criminal  as  well  as  civil  cases,  and 
is  not  bound  to  conform  to  those  of  any  other 
state.  And  whether  the  charge  against  Largo 
is  legally  and  sufficiently  laid  in  this  indict- 
ment according  to  the  laws  of  Kentucky,  is  a 
judicial  question  to  be  decided  by  the  courts  of 
the  state,  and  not  by  the  executive  authority  of 
the  state  of  Ohio. 

The  demand  being  thus  made,  the  act  of 
CSongress  declares,  that  "it  shall  be  the  duty 
of  the  executive  authority  of  the  state"  t<) 
cause  the  fugitive  to  be  arrested  and  secured, 
and  delivered  to  the  agent  of  the  demanding 
state.  The  words,  "it  shall  be  the  duty,"  in 
ordinary  legislation,  imply  the  assertion  of  the  | 
power  to  command  and  to  coerce  obedience. 
24  How. 


But  looking  to  the  subject-matter  of  this  law, 
and  the  relations  which  the  United  States  and 
the  several  states  bear  to  each  other,  the  court 
is  of  opinion,  the  words  "it  shall  be  the  duty" 
were  not  used  as  mandatory  and  compulsory, 
but  as  declaratory  of  the  moral  duty  which 
this  compact  created,  when  Congress  had  pro- 
vided the  mode  of  carrying  it  into  execution. 
The  act  does  not  provide  any  means  to  compel 
the  execution  of  tnis  duty,  nor  infiict  any  pun- 
ishment for  neglect  or  refusal  on  the  part  of 
the  executive  of  the  state;  nor  is  there  any 
clause  or  provision  in  the  Constitution  which 
arms  the  government  of  the  United  States  with 
this  power.  Indeed,  such  a  power  would  place 
every  state  under  the  control  and  dominion  of 
the  general  government,  even  in  the  admin- 
istration of  its  internal  concerns  and  reserved 
rights.  And  we  think  it  clear  that  the  Federal 
government,  imder    the    Constitution,    has  no 

Sower  to  impose  on  a  state  officer,  as  such,  any 
uty  whatever,  and  compel  him  to  perform  it; 
for  if  it  *posse8scd  this  power,  it  might  [•lOS 
overload  the  officer  with  duties  which  would  fill 
up  all  his  time,  and  disable  liim  from  perform- 
ing his  obligations  to  the  state,  and  might  im- 
pose on  him  duties  of  a  character  incompatible 
with  the  rank  and  dignity  to  which  he  was 
elevated  by  the  state. 

It  is  true  that  Congress  may  authorize  a  par- 
ticular state  officer  to  perform  a  particular 
duty;  but  if  he  declines  to  do  so,  it  does  not 
follow  that  he  may  be  coerced,  or  punished 
for  bis  refusal.  And  we  are  very  far  from 
supposing,  that  in  using  this  word  "duty,"  the 
state<$men  who  framed  and  passed  the  law,  or 
the  President  who  approved  and  signed  it,  in- 
tended to  exercise  a  coercive  power  over  state 
officers  not  warranted  by  the  Constitution.  But 
the  general  government  having  in  that  law 
fulfilled  the  duty  devolved  upon  it,  by  pre- 
scribing the  proof  and  mode  of  authentication 
upon  which  the  state  authorities  were  bound 
to  deliver  the  fugitive,  the  word  "duty"  in  the 
law  points  to  the  obligation  on  the  state  to 
carry  it  into  execution. 

It  is  true  that  in  the  early  days  of  the  govern- 
ment. Congress  relied  with  confidence  upon  the 
co-operation  and  support  of  the  states,  when 
exercising  the  legitimate  powers  of  the  general 
government,  and  were  accustomed  to  receive 
it,  upon  principles  of  comity,  and  from  a  sense 
of  mutual  and  common  interest,  where  no  such 
duty  was  imposed  by  the  Constitution.  And 
laws  were  passed  authorizing  state  courts  to 
entertain  jurisdiction  in  proceedings  by  the 
United  States  to  recover  penalties  and  for- 
feitures incurred  by  breaches  of  their  revenue 
laws,  and  giving  to  the  state  courts  the  same 
'authority  with  the  district  court  of  the  United 
States  to  enforce  such  penalties  and  forfeitures, 
and  also  the  power  to  hear  the  allegations  of 
parties,  and  to  take  proofs,  if  an  application 
for  a  remission  of  the  penalty  or  forfeiture 
should  be  made,  according  to  the  provisions  ot 
the  acts  of  Congress.  And  these  powers  were 
for  some  years  exercised  by  state  tribunals, 
readily,  and  without  objection,  until  in  some 
of  the  states  it  was  declined  because  it  inter- 
fered with  and  retarded  the  performance  of 
duties  which  properly  belonged  to  them  as  state 
courts;  and  m  other  states,  doubts  appear  to 
have  arisen   as  *to   the   power  of  the  [*109 
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oourts,  acting  under  the  authority  of  the  statr 
to  inflict  these  penalties  and  forfeitures  for  of 
f(>n.se$)  Against  the  Kcneral  government,  unle»$.' 
especially  authorized  to  do  so  by  the  state. 

And  in  these  cases  the  co-operntion  of  tlu 
states  was  a  matter  of  comity,  wliich  the  several 
Hovoieie:i»ti**«  extended  to  one  anotlior  for  theii 
mutual  benefit.  It  was  not  regarded  by  eithei 
ji  . » y  ii>;  i'M  otiii^ation  imposed  by  tlu*  Constitu- 
tion. And  the  acta  of  Congress  conferring  tlu 
jurisdiction  merely  jrive  the  power  to  the  statf 
tribunals,  but  do  not  purport  to  regiird  it  as  n 
duty,  and  they  leave  it  to  the  states  to  exercise 
it  or  not,  as  might  best  comport  with  their  own 
houMc  of  justice,  and  their  own  interest  and  con- 
venience. 

Hut  the  language  of  the  act  of  1793  is  very 
different.  It  does  not  purport  to  give  authority 
to  the  executive  to  arrest  and  deliver  the  fugi- 
tive, but  requires  it  to  be  done,  and  the  lan- 
guage of  the  state  law  implies  an  absolute  obli- 
gation which  the  state  authority  is  bound  to  per- 
form. And  when  it  speaks  of  the  duty  of  the 
governor,  it  evidently  points  to  the  auty  im- 
posed by  the  Constitution  in  the  dause  we  arc 
now  considering.  Tlie  performance  of  this  duty, 
however,  is  left  to  depend  on  the  fidelity  of  the 
state  exiKiutivc  to  the  compact  entered  into 
with  the  other  states  when  it  adopted  the  Con- 
stitution of  the  United  States,  and  became  a 
member  of  the  Union.  It  was  so  left  by  the 
Constitution,  and  necessarily  so  left  by  the  act 
of  1703. 

And  it  would  seem  that  when  the  Constitu- 
tion was  framed,  and  when  this  law  was  passed, 
it  was  confidently  believed  that  a  sense  of  jus- 
tice and  of  mutual  interest  would  insure  a 
faithful  execution  of  this  constitutional  pro- 
vision by  the  executive  of  every  state,  for  every 
state  had  an  equal  interest  in  the  execution  of 
a  compact  absolutely  essential  to  their  peace 
and  well  being  in  their  internal  conoerns,  as 
well  as  members  of  the  Union.  Hence,  the  use 
of  the  words  ordinarily  employed  when  an  un- 
<loubted  obligation  is  required  to  be  performed, 
**it  shall  be  his  duty." 

Kut  if  the  governor  of  Ohio  refuses  to  dis- 
charge this  duty,  there  is  no  power  delegated  to 
110*]  the  general  government,  eithef  through 
the  judicial  department  or  any  other  depart- 
ment, to  use  any  coercive  means  to  compel  him. 

And  upon  iliia  ground  the  motion  for  the 
mandafnue  muMt  he  overruled. 


THOMAS    l^IEEIIAN    and    Charles    Ballance, 

IHffe.  if*  Err,, 

V, 

ROBERT  FORSYTH. 

(See  &  C  24  How.  17S-17Q.> 

Oopv  of  survey,  uhen  evidence — Patent  from  U. 
«.  givee  title — Illinois  act  of  limitations, 

A  certified  copy  of  survey  In  the  office  of  the 
•nrveyor-general,  given  by  that  officer,  who  Is  re- 
<|uired  to  keep  it.  Is  admissible  in  evidence. 

A  patent  issued  to  defendant,  by  which  the 
United  States  i^ranted  to  him  and  his  heirs,  sub- 
ject to  the  rights  of  any  persons  claiming  nnder  the 
act  of  OoDKresM  of  3d  March.  1823.  is  a  fee  simple 
title  on  its  face,  and  is  Rtich  a  title  as  will  afford 
protection  to  those  claiming  under  It. 

The  act  of  limitations  of  Illinois  protects  the 
daim  of  a  person  for  lands,  which  have  been  pos- 
~  by  actual  residence  thereon,  having  a  con- 


nected  title  in  law  or  eQuity,  dedudble  of  neord 
from  that  state  or  the  United  States. 

I  rgued  Feb.  18,  1861,      Decided  Mar,  H,  1861, 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Northern  District  of  Illinois. 

This  was  an  action  of  ejectment,  brought  bj 
(he  defendant  in  e^or  in  the  court  below. 

Judgment  was  entered  for  the  plaintiff,  and 
the  defendant  brought  the  case  to  this  court  by 
writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  C.  BaUaBoCy  for  the  plaintiffs  in  error: 

The  plaintilVs  in  error  were  clearly  and  in- 
controvertibly  within  the  statute  of  limitations 
of  1845  and  1839. 

Bryan  v.  Forsyth,  60  U.  S.  (19  How.),  334; 
Wright  v.  Matteson,  59  U.  8.  (18  How.),  50; 
Woodtoard  v.  Blanohard,  16  111.,  431;  Swing  v. 
Burnett,  \}  Pet.  41. 

Mr,  Williaiiuh  for  defendant  in  error: 

The  defendant  below  held  possession  of  the 
land  subject  to  the  rights  of  the  plaintiff,  and 
consequently  his  possession  was  subservient, 
and  not  adverse,  to  the  title  of  the  plaintiff. 

12  111.  332;  13  How.  24;  60  U.  6.  (19  How.), 
338;  15  111.  273;  9  Johns.  180;  10  Johns.  440; 
20  Johns.  306;  3  Wend.  337;  15  Mass.  492;  9 
Mass.  508;  1  Pick.  327;  2  Wend.  166;  557;  5 
Cow.  130;  5  Harr.  k  J.  266. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment  commenced  in 
the  circuit  •court,  for  the  recovery  of  a  ['ITf 
part  of  two  lots  of  land  in  the  city  of  Peoria,  by 
the  defendant  in  error  against  the  plaintiffs  in 
error. 

The  title  of  the  plaintiff  in  the  circuit  court 
(Forsyth)  originated  in  the  claim  of  Antoine 
Lapance,  an  inhabitant  within  the  purview  of 
the  act  of  Congress,  approved  March  3d,  1823 
(3  Stat  at  L.  786) ,  entitled  "An  Act  to  Omfirm 
Certain  Claims  to  Lots  in  the  Village  of  Peoria, 
in  the  State  of  Illinois,"  which  was  ^trreyed 
the  first  of  September,  1840,  by  the  sttrreyor  of 
public  lands,  and  for  which  a  patent  issued  on 
the  1st  day  of  February,  1847.  The  plaintiff 
produced  from  the  surveyor-general's  office  a 
certified  copy  of  the  survey,  according  to  which 
the  location  of  the  claim  was  made.  This  tes- 
timony was  objected  to,  but  was  receiTed  1^ 
the  court,  and  we  think  properly.  An  oHp- 
nal  of  the  plan  of  survey  is  retained  in  the  o&e 
of  the  surveyor-general,  and  a  copy  siven  by 
that  officer,  who  is  required  to  keep  It,  upon 
general  principles  is  admissible  in  evidence. 
United  States  v.  Percheman,  7  Pet  51. 

it  was  agreed  on  the  trial,  that  tlie  defendant, 
Ballance,  and  those  under  him,  had  been 
in  possession  of  the  premises  more  than  ten 
years  before  the  commencement  of  the  suit. 
This  possession  was  shown  bv  the  facta  that  be 
had  cultivated  a  portion  of  the  quarter  aectioB 
described  in  his  patent  for  more  than  twenty 
years,  and  had  resided  on  the  quarter  sectioo 
for  twelve  years,  and  had  paid  taxes  on  thb 
parcel  of  land  as  a  part  of  the  said  quarter  see- 
tion,  but  not  as  a  separate  subdivision.  The 
plaintiff  had  not  paid  any  of  the  taxes  during 
that  period.  The  defendant,  Ballance,  made  an 
entry  of  tlie  quarter  section,  of  which  the  lot  in 
controversv  forms  a  part,  in  1837,  and  a  patent 
issued  to  him   in    1838.   by  which  the  United 
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States  gave  and  granted  to  him  and  his  heirs, 
subject  to  the  rights  of  any  and  all  persons 
claiming  under  the  act  of  Congress  of  3d  March, 
1823  (3  Stat,  at  L.  786),  before  referred  to. 

The  defendant  moved  the  court  to  instruct 
the  jury,  that  if  they  believe  from  the  evidence 
that  said  Ballonce  has  had  the  actual  possession 
by  residence  on  the  land  in  controversy  for 
more  than  seven  years,  imder  the  title  he  has 
exhibited,  the  plaintiff  cannot  recover;  and 
that  the  words  in  the  patent  of  Ballance  of  Jan- 
uary 28,  1888,  "subject,  however,  to  the  rights 
177*]  *of  all  persons  claiming  under  the  act  of 
Congress  of  March  3d,  1823,  entitled  'An  Act 
to  Confirm  Certain  Claims  to  Lots  in  the  Vil- 
lage of  Peoria,  in  the  State  of  Illinois/  cannot 
operate  so  as  to  lessen  the  estate  vestCKi  by  the 
ipranting  part  of  the  deed." 

The  court  declined  to  give  these  instructions, 
but  charged  the  jury:  "That  to  constitute  an 
adverse  possesf^ion  against  the  French  claimants 
by  the  possession  of  another  portion  of  the 
quarter  section  by  the  defendant^  as  his  tenant, 
entry  and  possession  must  have  been  under  a 
claim  of  title  inconsistent  with  that  of  the 
French  claimants.  If  the  entry  and  possession 
were  subject  to  the  rights  of  the  claimants  ex- 
isting under  the  acts  of  Congress,  then  such 
possession  as  stated  could  nox  be  adverse,  so 
long  as  that  possession  did  not  aetually  extend 
to  tne  lot  sued  for." 

The  court  further  instructed  the  jury:  **That 
when  the  defendant  made  application  for  a 
pre-emption,  he  stated  it  was  made  subser- 
Tient  to  these  French  claims;  and  when  the 
patent  was  issued  by  the  government  to  him 
for  this  fractional  quarter,  it  was  made  subject 
to  these  claims;  therefore,  the  grant  made  by 
the  government,  as  contained  in  the  patent,  did 
not  necessarily  operate  as  a  conveyance  of  the 
entire  quarter  section  to  the  grantee,  but  the 
dause  inserted  in  the  patent  had  the  effect  of 
excluding  from  tiie  operation  of  the  grant  that 
portion  of  the  quarter  covered  by  these  French 
claims;  consequently,  if  at  the  time  of  the 
grant  to  Ballance  there  was  anyone  capable  of 
taking  lot  63,  under  the  acts  of  Congress  of 
1820  (3  Stat,  at  L.  605)  and  1823  (3  Stat,  at  L. 
786),  then  lot  63  was  excluded  by  law,  and  by 
the  terms  of  the  grant,  and  was  excepted  (in 
other  words,  lot  63  was  not  granted  to  Bal- 
lance), and  he  took  his  title  subject  to  such  ex- 
dusion  or  exception." 

We  think  that  the  circuit  court  erred  in  its 
interpretation  of  this  patent.  The  patent  re- 
cites that  "full  payment"  had  been  made  by 
the  grantee  for  the  southwest  fractional  quar- 
ter of  section  nine,  in  township  eight  north, 
of  range  eight  east,  containing  147  43-100th8 
acres,  according  to  the  official  plat  of  the  sur- 
vey of  said  lands  returned  to  the  general  land 
office  by  the  surveyor-general;  which  said  tract 
has  been  purchased  by  Charles  Ballance.  It 
178*]  proceeds  to  Meclare  that  the  United 
States  had  given  and  granted  the  said  tract 
above  described,  to  have  and  to  hold  the  same  to 
him  and  his  heirs,  subject,  however,  to  the 
rights  of  any  and  all  of  the  persons  claiming, 
etc.,  etc.  This  saving  clause  was  designed  to 
exonerate  the  United  States  from  any  claim  of 
the  patentee,  in  the  event  of  his  ouster 'by  per- 
sons claiming  under  the  acts  referred  to,  and 
24  How. 


cannot  be  construed  as  separating  anv  lots  or 
parcels  of  land  from  the  operation  of  the  grant, 
or  as  affording  another  confirmation  of  titles 
existing  under  the  acts  of  Congress  described  in 
it.  The  possession  of  Ballance,  under  this  pat- 
ent, was  adverse  to  that  of  the  claimants  imder 
the  acts  of  1820  (3  Stat,  at  L.  605),  and  1823 
(3  Stat,  at  L.  786),  in  every  case  in  which  their 
claim  was  not  specifically  admitted  by  him.  He 
was,  in  no  sense,  their  tenant,  nor  did  the  saving 
in  the  act  create  any  fiduciary  relation  between 
him  and  any  other  person,  so  as  to  prevent  the 
operation  of  the  statutes  of  limitations.  The 
patent  does  not  impose  upon  him  any  duty  to 
recognize  these  claims.  It  only  requires  him 
to  accept  the  title  of  the  United  States  with 
knowleage  that  such  claims  exist,  and  that  they 
do  not  intend  to  deny  or  to  destroy  them,  nor 
to  defend  his  title  against  them. 

The  case  of  Bryan  v.  Forayih,  19  How.  334, 
involved  a  controversy  for  a  lot  in  the  city  of 
Peoria,  similarly  situated  as  that  which  forms 
the  subject  of  this  suit.  The  court,  in  that  case, 
said  that  a  patent  with  a  saving  like  that  we 
are  considering  was  a  fee  simple  title  on  its  face, 
and  is  such  a  title  as  will  afford  protection  to 
those  claiming  under  it,  either  directly  or  hav- 
ing a  title  connected  with  it,  with  possession 
for  seven  years,  as  required  by  the  statute  of 
Illinois. 

The  act  of  limitations  of  Illinois  (Revised 
Statutes,  349,  S  8)  protects  the  claim  of  a  per- 
son for  lands,  which  has  been  possessed  by 
actual  residence  thereon,  having  a  connected 
title  in  law  or  equity,  deducible  of  record  from 
that  state  or  the  United  States. 

The  title  of  the  defendant,  and  the  posses- 
sion which  he  was  admitted  to  have  had,  ful- 
filled the  requisitions  of  the  law,  and  the  court 
should  have  given  the  instructions  asked  for. 
and  erred  in  giving  the  instructions  submitted 
to  the  jury. 

*  Judgment  reversed  and  oauae  remand-  [*179 


RICmVRD  QREGG  and  Charles  Ballance,  Plff§, 

in  Err., 

V, 

ROBERT  FORSYTH. 
(Bee  8.  C.  24  How.  179-183.) 

American  State  Papers,  admissible  as  evidence 
— copy  deed,  evidence — record  of  suit  in  par- 
titiofi,  evidence — strangers  cannot  object  to— 
construction  of  U.  8.  patent — adverse  posses- 
sion— extent  of. 

The  American  State  Papers,  published  by  order 
of  the  Senate,  contain  authentic  papers  which  are 
admissible  as  testimony  without  further  proof. 

A  copy  of  a  deed  from  the  public  records,  the 
original  of  which  was  not  In  the  possession  or  the 
plain  tiff,  is  evidence. 

A  record  of  a  suit  of  partition  under  which  the 
plaintiff  derived  his  title  as  a  purchaser  should  not 
be  excluded  because  the  sale  has  not  been  con- 
ducted with  regularity,  and  the  decree  of  sale  had 
been  rendered  agahist  Infants,  by  default,  and  be- 
cause it  did  not  prescribe  the  manner  of  the  sale. 

Strangers  to  these  proceedings  cannot  object  to 
a  result  of  which  the  parties  to  the  decree  have  not 
complained. 

A  patent  from  the  United  States,  containing  a 
saving  of  the  rights  of  any  and  all  persons  claiming 
under  the  act  of  Congress  of  3d  March,  1828,  did 
not  by  sach  saving,  create  any  lldnclary  relation 
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between  the  clalmRnts  under  inch  act  of  Congress,  He  also  read  in  evidence  a  record  of  a  suit  of 

and  th#»  patentee.             _*_.*  ..   .,  -^•^.-^  «^.  partition  in  the  circuit  court  of  Peoria  county, 

Possession  under  such  iwtent  Is   an  adrerse  pos-  l,.  .  «    •^„u«j  ;«  «  ^^.^  ^4  -«i«.  <v#  ♦!.«  ;*♦-* 

session,  and  enables  the  patentee  to  have  the  benefit  which  resulted  m  a  decree  of  sale  of  the  inter- 

of  the  Illinois  act  of  limitations  for  seven  years,  ests  of  a  number  of  the  parties,  under  which 

The  residence  and  possession  of  l«Jd  for  seywi  the  plaintiff  derived  his  UUe  as  a  purchaser, 

jears  by  a  tenant  Inures  to  the  benefit  of  the  land-  .p.     5i«*a»i/I«.»*-  ^k;^*<w1  ^^  *i»^  *.<^<^*a  .-^i  a..^ 

lord,  so  as  to  secure  for  him  the  protection  of  the  Hie  defendants  objected  to  the  record  and  deed 

act.  of  sale,  because  the  sale  had  not  been  conducted 

This  protection  Is  not  confined  to  the  particular  ^jth  regularity,  and  the  decree  of  sale  had  been 

close  upon  which  the  claimant  resides,  but  also  ex-  ^^„j^^^   -««;«i*    ;«/.»4-.    k«  ^^«.»i4-     .^^  k^ 

tends  tothe  entire  parcel  of  land  of  which  the  legal  rendered  against   infants,  by  default,   and  be- 

posseflsion  has  been  maintained  as  a  consequence  cause  it  did  not  prescribe  the  manner  of  the 

of  his  actual  possession  and  residence.  aale.     These,  with  other  objections,  were  prop- 

Argued  Feb.  21,  1861,      Decided  Mar.  U,  1861.  erly  overruled  by  the  circuit  court.     The  de- 
fendants were  strangers  to  these  proceedings; 

IN  ERROR  to  the  Circuit  Court  of  the  United  ajid  cannot  be  allowed  to  object  to  a  result  of 

States  for  the  Northern  District  of  Illinois,  which  the  parties  to  the  decree  have  not  oom- 

This  was  an  action  of  ejectment,  brought  in  plained, 

the  court  below  by  the  present  defendant  in  xhe  title  of  the  defendants  consisted  of  a  pat 

^rror.  ent  from  the  United  States  to  the  defendant, 

The  trial    below    resulted    in  a  verdict  and  Ballance,   in   January,    1838,   for   a   fractional 

judgment    for    the    plaintiff.      The    defendant  quarter  section  of  land  that  includes  the  lot  in 

brought  the  case  to  this  court  by  writ  of  error,  controversy,   and    containing  a  saving   of  the 

The  facts  appear  in  the  opinion  of  the  court,  rights  of  any  and  all  persons  claiming  under 

Mr,  CliarleB  Ballaaoe  for  plaintiff  in  error,  the  act  of  Congress  of  3d  March,  1823   (8  Sut. 

Mr.  Arohibald  WUliama,  for  defendant  in  at  L.  786 ) ,  entitled  "An  Act  to  Confirm  Cer 

erroT :  tain  Claims  to  Lots  in  the  Village  of  Peoria,  in 

Upon  the  question  of  the  statute  of  limita-  the     State     of     Illinois."       He     made    proof 

tions,  the  counsel  relied  upon  the  same  author-  •that  he  had  resided  on  this  quarter   ['ISl 

ities  as  in  the  case  of  Meehan  v.  Forsyth,  gjnce  1844,  and  had  cultivated  portions  of  it  for 

Mr.  Justice  CampbeU  delivered  the  opinion  ».  long  time  preWously,  and  had  before  and 

of  the  court*  since  that  date  let  other  portions  of  it  to  ten- 

This  was  an  action  of  ejectment  for  a  lot  of  an*f .  >^^o  occupied  it  under  him,  and  that  the 

land  in  the  city  of  Peoria,  in  the  sUte  of  Illi-  particular  lot  m  controversy  had  been  occupied 

nois,    commenced    by   the   defendant   in    error  by  one  of  these  tonanU,  who  had  upon  it  a  dis- 

against  the  plaintiffs  in  error.  *>"«^y-     Among  other  instructions,  the  defend- 

The  title  Sf  the  plaintiff  in  the  circuit  court  *^,^^^^»Vt*^^*^u^^'^,^'^"J?  to  charge  the  jury, 

is  shown  by  a  patint  of  the  United  Stetes  in  ";*^?^  if  they  should  believe  from  the  evidence 

favor  of  the  legal  representatives  of  Antoine  Jt*V!?'\  ^u^^^'^u'v^*"!? ,'"  I»»8e»"on  under 

Lnpance,   who    was    ai    inhabitant    or  settler  the  title  he  has  exhibited,  leased  the  particulw 

within  the  purview  of  the  act  of  Congress  ap-  !P9t  of  ground  in  controversy  to  ALuron  & 

proved  3d  March,  1823  (3  Stat,  at  L.  786),  en-  ^ole  more  than  seven  yws  before   vhe  c^ 

titled  "An  Act  to  Confirm  CerUin  Claims  to  mencement  of  this  suit,  and  that  said  Cole  took 

Lots  in  the  Village  of  Peoria,  in  the  State  of  possession  thereof,  and  built  a  steam  distillery 

Illinois,"  which  patent  bears  date  the  1st  day  of  ^^   ?th^^   fixtures   thereon   more   than   seven 

February,  1847,  Vnd  is  founded  upon  an  official  J**"  ^'o^l?  the  commencement  of  this  suit  and 

survey  of  the    1st    of    September,   1840.     The  that  said  Cole  held  ^session  thereof   and  oc- 

plaintiff  deraigned  his  title  from  the  patentees.  ^"F**^  it  as  a  place  of  business    until  he  sold 

180*]  In  tracing  his  title  he  'read  a^ument  f?^  establishment  to  Slyvanus  Thompson,  and 

relevnnt  to  the  cause  from  a  volume  of  .Vineri-  that   Svlvanus   Thompson   and   his   son-in-law, 

can  SUte  Papers,  Public  Lands,  selected  and  R»chard   Gr^,    the   defendant,    occupied  the 

edited  under  the  authority  of  the  Senate  of  the  ^^^  ^^^^  ^^^  ^^^\^^  Thompson    and  that 

United  States,  by  iU  secretary,  and  printed  by  »»»d  Gregg  occupied  the  same  until  the  com- 

Duff   Green.    This    was   objected   to,   and   the  mencement  of  this  suit,  the  plaintiff  is  not  enti- 

question  reserved  by  the  defendants.     The  vol-  tied  to  recover  m  this  suit ;  that  it  was  not 

umes  of  the  American  State  Papers,  three  of  necessary  for  this  defense  that  either  the  said 

which  were  published  by  Duff  Green,  under  the  Cole,  Thompson,  or  Gregg,  should  have  had  his 

revision  of  the  Secretary  of  the  Senate,  by  or-  dwelling  house  on  the  particular  lot ;  it  is  suifi 

der   of   the   Senate,   contain   authentic   papers  cient  if  they  lived  in  the  vicinity  and  occupied 

which  are  admissible  as  testimony  without  fur-  the  lot  m  controversy  as  their  place  of  busi- 

ther  proof.  ness."    The  circuit  court  refused  to  give  these 

WaikinM  v.  Eolman,  16  Pet.  25.    The  plain-  instructions,  but  charged  the  jury,  "that  if  Bal- 

tiff  read  a  copy  of  a  deed  from  the  public  rec-  lance  had  his  house  on  one  part  of  the  quarter, 

ords,  the  original  of  which  was  not  in  the  pos-  and  his  improvement  extended  over  and  includ- 

session  of  the  plaintiff,  and  which,  upon  inquiry  ed  the  lot  in  controversy,  so  as  to  be  connectea 

of  the  persons  with  whom  it  had  been  deposited  with  his  residence,  and  to  form  part  thereof,  or 

he  was  informed  had  been  lost.     This  testimony  it  was  used  in  connection  therewith,  that  would, 

authorized  the  admission  of  the  copy  as  evi-  within  the  meaning  of  the  law,  constitute  sc- 

dence.    The  deed  in  question  had  been  regular-  tual  residence.     If  Ballance  built  on  one  part 

\y  recorded.     No  suspicion  attached  to  the  in-  of  the  quarter,  and  this  lot  was  left  vacant  and 

strument.  and  there  was  no  r^son  to  suppose  unoccupied  and  unimproved,  that  would  not,  m 

that   the    better   testimony    was    fraudulently  to  that  lot^  constitute  an  actual  residence, 

withheld  or  could  have  been  obtained  by  fur*  "If  Ballance,  his  tenants,  or  thoae  holding 

ther  inquiry.    Minor  v.  Tillotson,  7  Pet.  99.  under  him,  actually  resided  on  a  Ic^  adjoin* 
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in^  lot   63   for   seven  years   immediately  pre-  self  and  tenants.    We  think  the  layine  out  the 

oedinp^  the  commencement  of  this  suit,  and  our*  land  into  town  lots  did  not  deprive  him  of  the 

ing  all  that  time  occupied  lot  63  as  a  place  of  benefit  of  the  statute  of  limitations  of  1835,  as 

business,  as  part  and  parcel  of  the  premises  so  to  all  the  fractional  quarter,  except  the  particu- 

182*]  resided  on  by  them,  that  would  *consti-  lar  lot  upon  which  his  house  stood.    He  had  a 

tute  an  actual  residence  within  the  meaning  ol  right  to  aivide  it  into  as  many  lots,  or  portions, 

the  law  as  to  this  lot  in  controversy.     It  is  or  divisions,  as  he  pleased,  and  put  a  separate 

proper   for   the  jury  to   consider  the  circum-  tenant  on  each,  ana  their  occupation  would  ba 

stances  of  the  sub-division  of  the  land  into  lots  his  possession;  and  the  law  only  required  him 

and  blocks  by   Ballance,   in   April,    1846,   and  to  possess  and  reside  upon  the  premises  claimed 

whether  a  severance  of  the  holding  as  to  the  by  his  title  papers,  but  the  law  does  not  say 

particular  lots  and  blocks  so  sub-divided  was  upon  what  portion  he  should  reside,  and,  above 

thereby  enacted.     When  ground  is  sub-divided  all,  it  does  not  declare  that  he  should  reside 

in  that  manner  under  our  law,  there  can  be  no  upon  everr  portion  of  it."    The  instructions  of 

doubt  that  different  lots  and  blocks  may  be  so  the  circuit  court  are  inconsistent  with  the  law 

occupied  as  to  constitute  an  actual  residence  in  as  thus  laid  down  by  the  Supreme  Court.     In 

them  all ;  but  ordinarily,  in  case  of  sub-division,  our  opinion,  the  possession  established  by  Bal- 

the  construction  of  a  house  on  a  separate  lot  or  lance  in  this  case  was  such  as  placed  him  under 

block,  and  a  residence  therein,  without  aiiy  eon-  the  protection  of  the  statute, 

nection  with  adjoininf^  or  neighboring  lots  or  Judgment  reversed  and  cause  remanded, 

blocks,  does  not  constitute  an  actual  residence  

as  to  the  whole.     It  is  for  the  jury  to  determine 

whether  the  facts  and  circumstances  stated  by  CHARLES  BALLANCE,  Appt^ 

the  defendant,  Ballance,  or  those  claiming  un-  v. 

der  him,  made  them  actual  residents  of  the  lot  rqbeRT  FORSYTH,  Luciene  Dumain  and  An- 

in  controversy,  for  seven  years  before  the  com-  toine  R.  Bonis, 
mencenient  of  this  suit.     If  they  did,  then  the 

defendants  are  within  the  protection  of  the  stat*  (Bee  8.  C.  24  How.  183-185.) 

ute ;  otherwise  not."  Chanoery  jurisdiction  —  objection  to  evidence^ 

This  court,  in  the  cases  of  Bryan  v.  Forsyth,  too  late,  after  judgment — jurisdiction  of  Et^ 

19  How.  334,  and  again  in  Meehan  v.  Forsyth,  ecutive  Department, 

24  How.  176,  at  this  term,  have  decided  that  the  ^  ,,  „^^  allowable  to  appeal  from  the  judgment 

saving  in  the  patent,  under  which  the  defend-  of  the  circuit  court  and  Supreme  Court  to  a  court 

ants  claim,  did  not  create  any  fiduciary  relation  of  chancerv  upon  the  relative  merits  of  the  legal 

between  the  claimants  under  the  act  of  Con-  i^J^S^diJilSd^                  controversy  which  they  had 

gress  of  1823  referred  to  in  it,  and  the  paten-  Objection  to  a  survey  should  have  been  urged 

tee ;  and  that  the  possession  of  Ballance,  under  upon  the  trial  at  law ;  and  It  is  too  late  after  Judg- 

his  patent,  was  an  adverse  possession,  unless  J^^  ^the^eLcutfoi^  *"^*''^      ^°  """"^^"^ 

another  relation  had  been  created  by  contract  in  the  location  and  survey  of  claims  arising  un- 

between  them  subsequently  in  the  issuing  of  the  der  acu  of  Congres*  like  those  of  May,  1820.  and 

naf^nt      Tbp  nrPAPni  inniiirv  \%    bv  what  pvi-  March.  1823,  the  Executive  Department  of  the  gov- 

patent.     ine  present  inquiry  is,  oy  ^"a^  evi  ^p^^ient  has.  In  general,  exclusive  jurisdiction,  and 

dence  must  the  actual  residence  on  the  land  be  ail  questions  arising  upon  their  location  and  survey 

supported  to  enable  the  patentee  to  have  the  are  administrative  in   their  nature,  and  must  be 

benefit  of  the  act  of  limitations  for  seven  years?  disposed  of  in  the  Land  Office. 

And  it  has  been  generally  held,  that  the  resi-  Argued  Feb.  21,  1861.    Decided  Mar.  U,  1861. 

so  as  to  secure  for  him  the  protection  of  the  ^^v.^^f^«.^^y^^.^*  ^""'^^'^fii^ilnth^U  it  F^ 

act;  and  that  this  protection  Is  not  confined  to  ,   The  bill  m  this  <»«%^»»  ^^^^  m  the  court  ^^ 

the  particular  close  upon  which  the  claimant  J^'  ^^-  *.^^  appellant,  for  the  purposes  stated  in 

resides,  but  ali^o  extends  to  the  entire  parcel  of  the  opinion  of  this  court 

Und   of  which   the   legal   possession   Ls  been  /."^?^!"*   ^f ?   ^^'*   ^^^  defendant,   and   the 

maintained  as  a  consequence  of  his  actual  pos-  plamtiff  took  this  appeal.                „„^„„„. 

session  and  residence.                                       *^  ^^  ^'"'^^l"  S*S?«,?  ^'''  t    ♦Pfll^iU 

Poaae  v.  Chinn,  4  Dana  (Ky.)  60.  ^"^  Archibald  William,  for  the  appellee. 

183»]  •The  case  of  Williams  v.  Ballance,  23  ^^   Justice  Campbell  delivered  the  opinion 

III.  193,  involved  a  controversy  similar  to  that  ^f  l\^Q  court: 

before  the  court.  This  is  a  bill  filed  by  the  plaintiflf,  to  enjoin 

The  inquiry  there  was  as  to  the  validity  of  the  execution  of  a  judgment  in  the  circuit  court, 

the  residence  and  possession  of  Ballance  to  sup  and  upon  which  a  writ  of  error  had  been  taken 

port  his  defense  of  the  statute  of  limitations,  it  to  this  court  and  affirmed. 

being  the  residence  and  possession  established  The  cause  in  this  court  was  between  the  same 

by   the  testimony  in   this  suit.     The  supreme  parties,  and  the  decision  of  the  court  is  reported 

court  of  Illinois  inquires  whether  Ballance  oc-  fn  13  How.  19. 

cupied  the  premises  described  in  the  patent  The  plaintiff  sets  forth  the  claims  of  the  re- 
since  1844,  by  actual  residence  thereon.  ''The  spective  parties,  and  insists  that  his  is  the  su- 
fact,''  says  the  court,  "is  that  he  did,  but  he  did  perior  right,  and  that  he  is  entitled  to  have  the 
not  reside  upon  every  square  yard  of  the  prem-  property.  But  it  is  not  allowable  to  him  to  ap- 
ises, nor  upon  the  particular  lot.  Nor  was  this  pea!  from  the  judgment  of  the  circuit  court  and 
necessarj'.  He  resided  upon  the  legal  subdi-  Supreme  Court  to  a  court  of  chancery  upon  the 
vision  described  in  the  patent^  the  evidence  of  relative  merit  of  the  legal  titles  involved  in  the 
his  title,  and  possessed  and  occupied  it  by  him-  controversy  they  had  adjudicated. 
24  How.  738 
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He  further  objects  to  the  title  of  his  adver- 
saries. He  insists^  that  in  location  of  their 
claim  under  the  acts  of  May  15th,  1820  (3  Stat, 
at  L.  605),  and  March  3d,  1823  (3  Stat,  at  L. 
786 ) ,  referred  to  in  the  report  of  the  case  as  the 
source  of  their  title,  there  was  an  erroneous 
185*]  location  and  survey,  *and  that  a  larger 
extent  of  ground  was  conceded  to  them  than 
they  were  entitled  to;  that  the  plan  of  survey 
did  not  conform  to  the  requirement  of  Congress, 
and  that  their  proofs  were  not  filed  in  time.  If 
either  of  these  objections  is  of  sufficient  force  to 
invalidate  the  title  and  to  render  it  void,  it 
should  have  been  urged  upon  the  trial  at  law, 
and  it  is  too  late  after  judgment  upon  the  title 
to  employ  it  to  contest  the  issuing  of  the  execu- 
tion. But  if  they  are  mere  irregularities,  the 
court  of  chancery  has  no  jurisdiction  to  notice 
them.  It  is  the  settled  doctrine  of  this  court, 
that  in  the  location  and  survey  of  claims  aris- 
ing under  acts  of  Congress  like  those  of  May 
15th,  1820  (3  Stat,  at  L.  605),  and  March  3d, 
1823  (3  Stat,  at  L.  786),  the  Executive  Depart- 
ment of  the  government  has,  in  general,  exclu- 
sive jurisdiction,  and  that  all  questions  arising 
upon  their  location  and  survey  are  administra- 
tive in  their  nature,  and  must  be  disposed  of  in 
the  Land  Office. 

The  plaintiff  was  aware  of  the  existence  of 
these  claims,  and  of  the  jurisdiction  to  which 
their  adjustment  was  confided. 

His  patent  contains  an  explicit  reservation  of 
the  rights  of  any  and  all  persons  claiming  under 
the  act  of  Congress  of  3d  March,  1823  (3  Stat 
at  L.  786)  entitled.  "An  Act  to  Confirm  Certain 
Claims  to  Lots  in  the  Village  of  Peoria,  in  the 
State  of  Illinois."  If  he  pretermitted  his  oppo- 
sition to  their  location  and  survey  before  the 
General  Land  Office,  he  is  concluded  by  his 
laches.  If  his  opposition  was  made  unsuccess- 
fully, the  decision  of  that  department  upon  his 
objections  is  binding  upon  him. 

Besides  these  objections,  the  plaintiff  has  in- 
troduced into  the  record  a  claim  for  the  im- 
provements upon  the  lots  recovered  by  the  judg- 
ment of  the  circuit  court.  It  is  not  at  all  clear 
that  the  amendments  to  the  bill,  in  which  this 
claim  is  contained,  were  filed  with  leave,  and 
form  any  part  of  the  bill.  It  is  not  charged  in 
them  that  the  plaintiffs  in  the  suits  at  law  have 
opposed  any  obstruction  to  his  removal  of  the 
improvements,  and  the  entire  statement  of  the 
bill  concerning  them  is  vague  and  unsatisfac- 
tory. We  are  unable  to  find  in  them  any  ground 
upon  which  the  suspension  of  the  execution  of 
the  judgment  can  be  justified. 

The  decree  of  the  circuit  court  it  affirmed. 


SAMUEL  MASREY,  et  a/.,  Plffe.  in  Err. 


r. 


JOSEPH  L.  PAPIN. 

(See  S.  C.  24  How.  862-864.) 

Mquitahle  title,  subject  to  $ale  under  laws  of 
Miseouri — euhaequent  legal  title,  subject  to 
mortgage  of  ancestor. 

An  Imperfect  Spanish  titta^  claimed  by  virtue  of 


a  6once8sion,  was,  by  the  laws  of  Miaeoorl,  snbjcct 
to  sale  and  assignment,  and  subject  to  be  mortgrnged 
for  a  debt. 

Where  heirs  take  lands  by  descent,  with  the  Is- 
cumbrance  of  a  mortgage  attached,  they  hold  then 
in  like  manner  that  their  ancestor  held. 

Tlie  subseqaent  grant  of  the  lands  to  the  heln. 
bv  act  of  Congress  of  1836,  carried  the  equities  of 
the  mortgagee,  under  a  prior  mortgage  executed  by 
their  ancestor,  with  the  legal  title  9t  which  tbey 
took  the  benefit. 

Argued  Feb.  26,  1861.    Decided  Mar.  14,  186L 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  action  was  commenced  by  Joseph  L 
Papin  against  Samuel  Massey  and  a  large  num- 
ber of  other  defendants,  in  the  circuit  court  of 
Franklin  county,  Missouri,  by  a  petition  for 
partition  pf,  and  settlement  of  title  to,  a  oer 
tain  tract  of  land.  This  court  rendered  a  deci- 
sion determining  the  respective  rights  of  the 
parties,  and  the  defendants  took  the  case  to  the 
supreme  court  of  Missouri. 

The  judgment  of  the  lower  court  was  thers 
affirmed,  and  the  defendants  brought  the  eaie 
to  this  court  by  writ  of  error. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Mr.  M.  Blair,  for  plaintiffs  in  error: 

The  decision  of  the  court  below  conflicts  with 
the  uniform  construction  of  the  law  by  this 
court. 

See  Strother  v.  Lucas,  6  Pet.  773;  12  Pet. 
453;  Les  Bois  v.  Bramell,  4  How.  59;  JxLndet 
V.  Brant,  10  How.  370;  Burgess  v.  Gray,  16 
How.  62:  Morehouse  v.  Phelps,  62  U.  S.  (21 
How.)   294. 

These  cases  decide: 

1st.  That  such  claims  prior  to  confirmation 
have  no  standing  in  a  court  of  law  in  equity. 

2d.  That  the  confirmation  inures  to  the  partf 
by  whom  the  claim  is  presented. 

The  facts,  that  Mackay,  under  whom  Le  Doe 
claimed,  had  presented  vhe  claim  to  the  old 
board,  and  that  the  late  ooard  was  restricted 
to  the  connideration  of  claims  which  had  been 
presented  to  the  old  boards  is  immaterial.  In 
all  the  cases,  the  contesting  parties  claimed  un- 
der the  same  person,  and  the  question  was 
whether  the  confirmation  inured  to  those  who 
had  the  prior  right  under  the  original  claimant 
or  to  those  who  presented  the  claim:  and  the 
court  decided  that  those  who  presented  the 
claim  took  the  title,  and  all  others  were  barred. 

Here  Mackay's  heirs,  and  not  his  assigDM, 
or  mortgagee,  Le  Due.  presented  the  claim,  and 
Le  Due  not  only  presented  no  claim  hinutolf, 
but  testified  for  the  heirs,  thus  absolutely  pre- 
cluding the  idea  that  he  had  any  interest  in  it» 
unless  upon  an  assumption  which  would  be 
dishonorable  to  him,  both  as  a  judge  and  s»  a 
man.  Nor  would  such  an  assiunption  avail,  for 
this  court  would  not  sanction  the  fraud  which 
it  supposes  by  giving  his  administrator  the 
land. 

Mr.  S.  T.  GloTer,  for  the  defendant  in  er- 
ror: 

The  bond  made  by  Mackay  was  operative  to 
convey  an  estate  in  equity  to  the  land  in  que** 
tion. 

2  Sto.  Eq.  S  176;  Newl.  Cont.  307. 

The  confirmation    waa    not   to    Uie  heirs  of 

65  U.  1^ 


I860. 
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James  Maduij,  but  to  Mackay  or  his  legal  rep- 
resentatives, and  inured  to  Mackay's  assignee, 
Icigal  or  equitable. 

8  How.  338. 

The  deeds  did  not  purpose  to  convey  the  land 
of  Delassus.  They  conveyed  only  the  interest 
of  the  grantors. 

13  ^fo.  380;  20  Mo.  81;  3  Wheat.  452. 

If  the  title  to  fourteen-thirtieths  of  the  land 
ever  vested  in  Delassus,  the  defendants  are  con- 
cluded by  plaintiffs'  chain  of  title. 

The  foreclosure  was  regular,  and  if  it  were 
not»  could  not  be  objected  to  collaterally. 

See  27  Mo.  446. 

Mr.  Justice  Catroa  delivered  the  opinion  of 
the  court: 

This  case  is  brought  here  by  writ  of  error  to 
the  supreme  court  of  Missouri. 

In  1806,  James  Mackay  presented  his  claim 
before  the  board  of  commissioners,  sitting  at 
St.  Louis,  to  have  confirmed  to  him  30.000  ar- 
pents  of  land.  In  1809,  the  board  rejected  the 
claim. 

In  1810.  Mackay  gave  a  bond  in  the  nature 
of  n  mortgage  on  14,000  arpents  of  the  land  to 
Df*1nnsus.  Papin  claimed  as  assignee  of  thf 
mortgage,  which  he  caused  to  be  foreclosed,  and 
purchnsod  in  the  land,  and  took  a  title  from  the 
sheriff.  Massey  and  others  claim  under 
Mackny*s  heirs. 

The  supreme  court  of  Missouri  decided  that 
Papin.  claiming  under  the  mortgage  of  Mackay 
to  Delassus,  had  a  better  title  than  Massey,  who 
claimed  under  the  heirs.  And  to  reverse  this 
deeiHion,  this  writ  of  error  is  prosecuted. 

The  Board  of  Land  Commissioners  of  1809 
refused  to  confirm  the  claim:  they  were  acting 
864*1  on  the  title  as  between  the  ITnited* States 
and  the  claimant.  The  government  had  the 
power  to  grant  the  land  in  fee,  regardless  of  the 
opinion  of  the  Board.  Accordingly,  in  1831  (4 
Stat,  at  L.  .561) .  an  act  of  Congress  was  passed 
organizing  another  Board  to  examine  this  de- 
scription of  Spanish  claims,  which  had  been  re- 
jected by  the  old  Board.  The  new  Board,  in 
October.  18.32.  recommended  the  claim  for  con- 
firmation ''to  said  James  Mackay,  or  his  legal 
representatives."  James  Mackay  had  died, 
and  his  heirs  presented  the  claim  the  second 
time;  and  it  is  insisted  that  the  confirmation  to 
them  by  the  act  of  1836  rejected  the  mortgage 
of  Delassus,  and  that  the  heirs  took  the  unin- 
cumbered legal  title  discharged  of  the  mortgage. 

An  imperfect  Spanish  title,  claimed  by  virtue 
of  a  concession,  was,  by  the  laws  of  Missouri, 
subject  to  sale  and  assignment  and,  of  course, 
subject  to  be  mortgaged  for  a  debt.  The  heirs 
of  Mackay  took  the  lands  by  descent,  with  the 
encumbrance  attached,  and  held  them  in  like 
manner  that  their  ancestor  held.  The  grant  of 
the  lands  to  the  heirs  by  the  act  of  1830  carriert 
the  equities  of  the  mortgagee  with  the  legal 
title,  of  which  he  took  the  benefit — a  conse- 
quence contemplated  by  the  mortgage  itself; 
and  if  the  assignment  had  been  in  its  form  a 
legal  conveyance  of  the  lands,  the  grantee  would 
have  taken  a  legal  title.  And  to  this  effect  are 
the  cases  of  BisaeU  v.  Penrose,  8  How.  317,  and 
Landea  v.  Brant,  10  How.  348. 

It  ia  ordered  that  the  judgment  be  affirmed, 
24  How. 


THE  BOARD  OF  COMMISSIONERS  OF 
KNOX  COUNTY,  Plff.  in  Err., 

V, 

WILIJAM  H.  ASPINWALL.  Joseph  W.  Alsop, 
Henry  Chauncey,  Chas.  Gould,  and  Sam^iiil 
L.  M.  Barlow. 

(See  8.  C.  24  How.  876-886.) 

Mandamus — what  %9 — proper  remedy  for  refusal 
of  county  oommissionera  to  levy  tax  to  pay 
county  honde- — <nrcuit  court  has  authority  to 
iasue—^temative  writ,  when  not  necessary. 

The  writ  of  mandamns  is  a  remedy  to  compel  any 
person,  corporation,  public  functionary,  or  trtbu- 
nal,  to  perform  some  duty  required  by  law,  where 
the  party  seeking  relief  has  no  other  legal  remedy 
and  the  duty  sought  to  be  enforced  is  clear  and 
Indisputable. 

Assuming  that  a  general  law  of  Indiana  permits 
the  public  property  of  a  county  to  be  levied  on  and 
sold  for  the  ordinary  Indebtedness  of  the  county, 
yet,  where  bonds  and  coupons  of  the  county  were 
issued,  under  a  special  act  which  provides  that  the 
commlsslouers  of  the  county  shall  assess  a  tax  to 
pay  the  Interest  on  the  i'oui>on8.  if  the  commission- 
ers either  nejrlect  or  refuse  to  perform  this  plain 
duty,  imposed  on  them  by  law.  the  only  remedy 
which  the  Injured  party  can  have  for  such  refusal 
or  neglect  is  the  writ  of  mandamus. 

The  circuit  court  had  authority  to  issue  the  writ 
of  mandamus  in  such  case. 

It  is  no  reason  for  setting  it  aside,  that  a  previ- 
ous alternative  writ  had  not  issued,  where  the  court 
gave  them  an  opiK>rtunlty  to  comply  with  the  law, 
and  their  excnse  for  not  doing  so  was  equivalent  to 
a  refusal. 

Argued  Feb.  28,  1861.   Decided  Mar.  Ik,  1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  case  was  formerly  before  this  court  (62 
U.  S.  642).  when  the  judpuent  of  the  circuit 
court  of  the  United  States  for  the  district  of 
Indiana,  in  favor  of  the  present  defendants  in 
error,  in  a  suit  brought  by  them  upon  certain 
coupons  of  bonds  issued  by  the  present  plain- 
tiff in  error  was  affirmed.  Execution  was  is- 
sued, and  on  the  3d  day  of  June,  1859,  the  orig- 
inal plaintiffs,  upon  their  motion,  olitained  an 
order  that  the  execution  levy  should  be  set 
aside.  A  few  days  before,  it  had  been  ordered 
that  a  writ  of  mandamus  in  the  alternative 
should  he  forthwith  issued  comma ndinpf  the  pres- 
ent plaintiff  in  error  to  levy  a  tax  for  the  pay- 
ment of  the  judgment  or  to  show  cause,  etc. 
This  alternative  mandamus  was  quashed.  On 
the  2l8t  of  Jimc,  the  present  defendants  in  er- 
ror moved  for  a  peremptory  mandamus  to  re- 
quire the  plaintiff  in  error  to  levy  the  tax ;  and 
the  mandamus  was  awarded  against  the  resist 
ance  of  the  plaintiff  in  error,  who  brought  this 
writ  of  error. 

Jfr.  A.  G.  Porter,  for  the  plaintiffs  in  error: 

A  mandamus  was  not  proper  under  the  cir- 
cumstances of  this  case,  for  the  following  rea- 
sons: 

I.  For  want  of  jurisdiction. 

If  the  circuit  court  of  the  United  Stat4»s  has 
power  to  issue  a  writ  of  mandamus  to  onforco 
the  pa^^nent  of  a  judgment  at  law,  it  derives 
that  power  from  the  provisions  of  the  14th  sec- 
tion nf  the  judiciary  act  of  1780. 

"That  all  the  bejfore-mentioned  courts  of  the 
United  States  shall  have  power  to  issue  writs 
of  scire   facias,   habeas  corpus,  and   all   other 

Note. — Mandamua,  when  will  Uaue — see  note  t<^ 
4  L.  ed.  U.  8.  263,  and  note  to  89  L.  ed.  U.  8.  160. 
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writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their 
rpsp<*etive  jurisdictions,  and  agreeable  to  the 
principles  and  iisages  of  law." 

The  "exercise  of  jurisdiction"  in  any  sense 
in  which  the  writ  of  mandamus  could  be  called 
in  aid  of  it,  was  complete  in  this  case  upon  the 
rendition  of  final  judgment.  To  enforce  the 
payment  of  that  judgment  by  means  of  this 
extraordinary  writ,  wquld  not  be  "agreeable  to 
the  principles  and  usages  of  law."  This  state 
of  facts  simply  presents  the  ordinary  case  of  a 
party  holding  a  debt  of  record  which  cannot  be 
realized  by  process  of  execution.  And  I  deny 
that  it  follows  that  a  writ  of  mandamus,  in 
such  a  case^  is  in  any  just  sense  "necessary  for 
the  exercise  of  jurisdiction,"  or  "agreeable  to 
the  principles  and  usages  of  law." 

The  duty,  imposed  by  law  on  the  board  of 
commissioners    of    the    county  of  Elnox,  now 
sought  to  be  enforced,  was  a  duty  to  levy  a  tax 
for  the  payment  of  interest  coupons,  not  judg 
ments  of  a  court  of  law. 

The  holders  of  those  coupons  had  a  right  to 
go  into  the  state  courts  and  enforce  the  levying 
of  the  tax  for  tlieir  payment  by  mandamus;  but 
they  elected  a  different  remedy. 

They  chose  to  sue  in  the  ordinary  form  in  the 
circuit  court,  merged  their  coupons  in  a  judg- 
ment at  law,  and  must  rely,  for  the  collection 
of  that  judgment,  on  the  ordinary  and  usual 
writs  in  use  for  that  purpose. 

If,  upon  the  failure  of  tnese,  they  may  resort 
to  the  writ  of  mandamus  to  compel  the  payment 
of  their  judgments,  on  the  ground  that  such 
a  writ  is  necessary  to  the  exercise  of  jurisdic- 
tion, why  may  it  not  be  used  in  every  case  to 
compel  the  payment  of  judgments  which  caimot 
be  collected  in  the  usual  way?  The  words  of 
the  statute,  then^  instead  of  being  understood  as 
words  restraining  the  power  to  issue  the  writ  in 
aid  and  furtherance  oif  ordinary  remedies  only, 
w'lU  l>econie  a  grant  to  the  circuit  courts,  of  the 
power  to  employ  a  new  and  formidable  process, 
in  all  cjises  where  the  common  writs  of  execu- 
tion fail. 

Tlie  defendants  in  error  rely  on  the  case  of 
Way  man  v.  SHovthard,  10  Wheat.  50,  to  show 
that  the  words  "necessary  for  the  exercise  of 
jurisdiction"  apply  to  proceedings  after  judg- 
ment as  well  as  before. 

This  is  inapplicable  to  the  case  at  bar. 

The  learned  counsel  for  the  defendants  says 
in  his  brief,  after  quoting  from  the  opinion  of 
the  court  in  Waif  man  v.  Southard:  "All  that  is 
said  above,  about  WTits  of  execution  must  be 
equally  applicable  to  writs  of  mandamus,  when 
1I"»v  are  necessary  to  carry  a  judgment  into 
effect."  Granting  this,  it  must  appear  that  in 
the  case  at  bar  a  writ  of  mandamus  was  neces- 
sary to  carry  the  judgment  into  effect.  That  is 
the  touchstone  proposed  by  the  counsel  for  the 
defendant,  and  tried  by  that  very  test.  The 
case  is,  in  my  opinion,  against  them. 

In  this  esse  no  obstruction  is  put  in  the  way 
of  the  ordinary  writs  which  "agreeably  to  the 
principles  and  usages  of  law,"  may  issue  upon 
judgments  at  law.  All  the  remedies  which  any 
such  judgment  ordinarily  supplies  are  open  to 
the  parties  in  this  case.  But  they  are  said  to 
be  inadequate;  yet  it  does  not  appear  that  am- 
ple property  could  not  be  found  whereon  to  levy. 
•  3o 


The  parties  then  propose  to  seek  another  rem- 
edy— not  a  means  of  carrying  into  effect  the 
judgment  already  obtained,  but  a  separate  and 
independent  proceeding  in  which  thev  must  be- 
gin de  novo,  and  conduct  a  new  suit  through  the 
several  stages  of  pleadings,  hearing,  and  final 
judgment.  The  judgment  already  obtained  is 
not  the  basis  of  this  new  proceeding.  The  pro- 
ceedings in  mandamus  constitute  a  separate 
suit  in  general. 

6  Bac.  Abr.  468. 

Nor,  for  another  reason,  had  the  circuit  court 
jurisdiction  to  issue  the  mandamus.  That 
court  had  no  right  to  interfere  with  the  taxing 
power  of  the  state  of  Indiana. 

In  7  Humph.  143,  it  was  held  that  even  the 
domestic  tribunals  had  no  such  right.  It  is  a 
part  of  the  political  power  of  the  government, 
according  to  the  opinion  of  that  learned  court, 
with  which  the  judiciary  cannot  interfere. 

II.  A  mandamus  will  not  be  allowed,  where 
there  is  another  adequate  and  specific  legal  rem- 
edy. 

4  Bam.  &  Ad.  300;  6  Bac.  Abr.  431. 
In  the  present  case  there  are  two  remedies  of 
that  character,  tn*.; 

1.  By  execution.  By  the  law  of  Indiana  a 
judgment  against  a  county  is  a  lien  upon  the 
public  property  thereof,  which  may  be  sold 
upon  execution  to  satisfv  the  judgment. 

1  R.  S.  1852,  p.  229,  5  8. 

2.  There  was  a  specific  and  complete  remedy 
by  appeal.  Where  the  board  of  commissioners 
refuse  to  perform  any  duty,  an  appeal  may  be 
taken  from  such  refusal,  to  the  circuit  court  of 
the  county;  and  the  latter  is  required  upon  the 
fact  of  such  duty  being  ascertained,  to  perform 
such  duty  or  to  enforce  the  performance  of  it 
by  the  board  of  commissioners. 

1  R.  S.  pp.  228,  220,  S  31 ;  see,  also,  13  Pet 
279,  404;  6  Bac.  Abr.  431,  433;  2  Johns.  Cas.  72. 

III.  The  mandamus  was  not  a  proper  remedy, 
because  by  the  act  of  1849  the  board  was  only 
required  to  levy  a  tax  to  pay  the  interest  as 
such. 

IV.  The  mandamus  in  the  present  case  di- 
rects that  the  tax  shall  be  levied  forthwith.  The 
act  of  1849  provides  that  it  shall  be  levied  at 
the  time  of  making  the  annual  levy  of  county 
taxes.  Under  the  general  statute  of  Indiana,  1 
R.  S.  105,  providing  for  the  assessment  and  ool 
lection  of  taxes,  any  departure  from  the  precise 
course  of  proceeding  required  by  the  statute 
renders  sales  for  nonpayment  void. 

V.  The  peremptory  mandamus  ought  not  to 
have  been  issued  because  it  was  not  preceded  by 
an  alternative  writ. 

See  6  Bac.  Abr.  420,  450,  452;  1  Chit  Pr.  808; 
12  Pick.  Statutes,  189. 

Messrs.  S.  F.  Vinton  and  Saauel  Jvdak, 
for  defendants  in  error : 

Two  inquiries  arise  in  this  case: 

Does  the  Constitution  confer  on  Congress  the 
power  to  authorize  the  circuit  courts  to  issue 
the  writ  of  mandamus  when  necessary  for  the 
satisfaction  of  their  judgment? 

2.  If  it  does,  has  Congress  conferred  on  them 
that  authority? 

The  last  clause  of  the  8th  section  of  the  1st 
article  of  the  Constitution  confers  on  Congress 
authority  to  make  all  laws  which  may  be  nec- 
essary and  proper  for  carrying  into  execution 
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the  powers  vested  fn  the  government,  or  any  de- 
Iiartment  or  officer  thereof,  the  11th  section  of 
the  judiciary  act  of  1780,  by  virtue  of  this 
clause,  confers  upon  the  circuit  courts  of  the 
United  States,  jurisdiction  in  certain  cases 
where  the  suit  is  between  a  citizen  of  the  state 
where  the  suit  is  brought  and  a  citizen  of  an- 
other state.  The  circuit  court  then  has  con- 
ferred upon  it  by  this  law,  jurisdiction  over  the 
controversy  between  these  parties,  and  that 
same  8th  clause  of  the  Constitution  Empowers 
Congress  to  make  all  laws  which  may  be  neces- 
ftfiry  and  proper  for  carrying  that  jurisdiction 
into  full  execution  and  eflfSjt.  Consequently, 
if  a  writ  of  mandamus  be  necessary  and  prop- 
er, the  circuit  court  is  authorized  to  issue  the 
writ. 

See  Wayman  v.  Southard,  10  Wheat.  50. 

AsHuming,  then,  that  Congress  has  power  to 
make  laws  for  carrying  into  execution  all  judg- 
ments which  the  Judicial  Department  has  pow- 
er to  pronounce,  we  proceed  to  the  second  ques- 
tion. 

The  judiciary  act  of  1789,  after  having  con- 
ferr^  on  the  several  courts  of  the  United  States 
their  respective  jurisdictions  over  the  subjects 
vabjected  to  their  cognizance  and  upon  which 
Aey  may  pronounce  judgment,  proceeds,  in  the 
14th  section,  to  provide  for  carrying  them  into 
full  and  complete  execution. 

Under  this  section,  the  power  of  the  circuit 
courts  and  of  all  other  courts  of  the  United 
States  is  limited  to  the  issue  of  writs  for  the 
«ole  purpose  or  object  of  exercising  their  juris- 
dictions; but  for  the  accomplishment  of  that 
object  and  purpose,  the  power  is  given  to  issue 
"all  \\Tits,"  whether  of  mandamus,  or  any  other 
writ  not  specially  provided  for  by  the  statute, 
which  may  be  necessary  and  are  agreeable  to 
the  principles  and  usages  of  law. 

A  construction  was  gfiven  to  this  14th  section, 
In  respect  to  the  extent  of  the  power  conferred 
hv  it  on  the  circuit  courts  to  issue  writs  in  the 
above  mentioned  case  of  Wayman  v.  Southard^ 
10  Wheat.  50. 

In  that  case  it  was  insisted  by  one  of  the 
pmrties  that  the  power  conferred  by  that  section 
wma  limited  to  process  anterior  to  the  rendition 
of  the  judgment. 

The  court  say  there  is  no  reason  for  suppos- 
ing that  the  general  term  "writs"  is  restrained 
by  the  words  "which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions  to 
writs  of  original  process,"  or  to  process  ante- 
rior to  judgments.  The  jurisdiction  of  a  court 
is  not  exhausted  by  the  rendition  of  its  judg- 
ment, but  continues  until  that  judgment  shall 
be  satisfied.  It  is,  therefore,  no  unreasonable 
extension  of  the  words  of  the  act  to  suppose  an 
execution  necessary  for  the  exercise  of  jurisdic- 
tion." 

All  that  is  said  above  about  writs  of  execu- 
tion must  be  equally  applicable  to  writs  of 
mandamus,  when  they  are  necessary  to  carry  a 
Judgment  into  effect. 

Tliis  decision  establishes  two  propositions, 
which  have  an  important  bearing  on  the  case 
now  before  the  court — 

1st.  That  the  jurisdiction  of  the  circuit  court 
over  a  case  continues  until  its  judgment  is  sat- 
isfied. 

2'i.  That  it  has  power  to  issue  such  writs, 
hotl^  before  and  after  judgment,  as  may  be  nec- 
24  How.  U.  S.«  Book  16. 


essary  for  the  exercise  of  its  jurisdiction,  and 
are  agreeable  to  the  principles  and  usages  of 
law. 

From  these  propositiona  it  would  seem  to  fol- 
low, as  a  necessary  corollary,  that  if  in  any  case 
the^  writ  of  mandamus  was  necessary  for  the 
satisfaction  of  the  judgment,  the  case  itself  was 
one  where,  by  the  principles  and  usages  of  law, 
the  writ  would  issue,  then  the  14th  section  con- 
fers on  the  court  power  to  issue  it  for  that  spe- 
cial purpose. 

The  question  of  the  extent  of  power  given  by 
the  circuit  courts  by  this  14th  section  to  issue 
writs  of  mandamus  first  came  up  for  decision 
in  this  court  in  the  case  of  Mclnttre  v.  Wood,  7 
Crancb,  504. 

Tliat  was  an  application  to  the  circuit  court 
of  the  United  States  in  Ohio  for  a  writ  of  man- 
damus to  compel  a  register  of  a  land  office  to 
issue  to  the  plaintiff  a  final  certificate  of  pur- 
chase of  a  tract  of  land.  The  court  laid  down 
the  rule  that  the  power  of  the  circuit  courts  to 
issue  the  writs  is  conlined  exclusively  to  those 
ca»es  in  which  it  may  be  necessary  to  the  ex- 
ercise of  their  jurisdiction.  Now,  in  the  pres- 
ent case,  the  right  of  the  defendants  in  error, 
who  are  citizens  of  New  York,  to  sue  in  the  cir- 
cuit court,  arises  under  the  Constitution  and 
the  11th  section  of  the  judiciary  act,  and  the  in- 
ference from  what  is  said  by  the  court  in  the 
above  case  is,  that  the  1 4th  section  covers  the 
whole  gpround  of  the  llth  section  and  no  more, 
and  provides  for  carrying  into  execution  all  the 
jurisdiction  given  by  the  latter  section.  If  this 
be  so,  it  is  plain  that  the  circuit  court  has  ju- 
risdiction and  power  to  issue  the  Nvrit  of  man- 
damus in  this  case. 

See,  also,  Kendall  v.  U,  8.  12  Pet.  815;  Mar- 
bury  V.  Madison,  1  Cranch,  138;  12  Pet.  621; 
McCulloch  V.  Maryland,  4  Wheat.  316. 

Tlie  common  law  writ  of  mandamus  has  al- 
ways been  recognized  in  the  practice  acts  of  the 
state  of  Indiana,  and  such  arc  substantially  the 
provisions  in  the  revised  statutes  of  1843,  p. 
530. 

See,  also.  Revision  of  1852,  2d  vol.,  pp.  107, 
198. 

We  contend,  therefore,  that  bv  the  aet  of 
Congress,  by  the  common  law,  and  by  the  prac- 
tice of  the  courts  of  Indiana,  the  eircuit  court 
for  the  Indiana  district  had  power  to  issue  a 
mandamus  in  this  case,  because  necessary  for 
the  exercise  of  its  jurisdiction,  to  enforce  its 
jurisdiction  by  the  satisfaction  of  its  judgment. 

There  is  no  novelty  in  the  fact  of  this  case — 
a  judgment  by  a  court  of  competent  jurisdic- 
tion without  power  of  enforcing  satisfaction  by 
the  ordinary  writs  of  execution.  Nor  is  there 
any  novelty  in  applying  the  mandamus  as  a 
remedy  in  the  place  of  the  ordinary  execution 
in  such  case.  This  thing  has  been  done  under 
precisely  such  circumstances. 

Rey.  v.  St.  Catharine's  Dock  Co,  1  Nev.  & 
Man.  121;  4  Bam.  &  Ad.  360;  Wormtcell  v. 
Hailstone,  6  Bing.  676. 

So,  if  a  corporation  neglects  to  raise,  by  the 
exercise  of  its  legal  power,  the  assets  to  satisfy 
a  judgment,  the  court  would  compel  them  by 
mandamus. 

Refj,  V.  Victoria  Park  Co.  4  Perry  AD.  639; 
1  Q.B.  292;  King  v.  Payn,  6  Adol.  &  E.  404; 
1  N.  P.  524;  King  v.  London,  6  Barn,  k  Ad.  233, 
237. 
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So,  a  peremptory  writ  may  be  issued  in  the 
first  instance  aa  well  as  in  England. 

Queen  v.  Mayor  of  Eye,  9  Adol.  &  E.  676; 
Reg,  V.  Fox,  2  A.  &  E.  (N.  S.)  246. 

As  under  the  present  Indiana  statute,  2  Rev. 
Stat.  52.  198,  S  741. 

So  in  a  clear  case  in  Kentucky,  11  B.  Hon. 
143. 

In  this  case  there  was  no  question  to  examine. 
The  case  liad  been  tried  and  judgment  rendered, 
aid  the  rights  of  the  parties  all  settled.  The 
duty  of  the  commissioners  was  declared  by  law. 
I'hcy  had  no  discretion.  There  was  nothing 
left  to  try. 

Ang.  k  Ames,  Corp.  §  729,  notes,  p.  809. 

Mandamus  in  Indinna  is  a  civil  remedy.  The 
use  of  the  name  of  the  King  or  state  is  only 
nominal. 

Jiioir;,  V.  O'Thien,  2  Ind.  431. 

883*'  1  *Mr.  Justice  Grier  delivered  the  opinion 
of  the  court: 

Tti(>  phiintiffs  in  error  were  defendants  in  a 
suit  hy  As])inwall  and  others,  in  which  a  judg- 
ment was  recovered  for  interest  coupons  on 
bonds  issued  by  the  corporation.  The  cause 
was  removed  to  this  court,  and  may  be  found 
reported  in  21  How.  539.  The  judgment  of 
the  circuit  court  was  affirmed,  and  the  record 
remitted. 
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1  nivior  to  enforce  the  execution  of  this 
Judgment,  the  plaintiffs  moved  for  a  mandamus 
to  I  lie  commissioners,  to  compel  them  to  levy  a 
tax  to  satisfy  the  judgment.  The  record  shows 
that  the  board  of  commissioners  appeared  in  the 
circuit  court  and  resisted  the  motion,  on  several 
grounds  but  chiefly  that  the  court  had  no  juris- 
diction to  issue  a  mandamus  in  this  case. 

l*he  act  of  assembly  of  Indiana,  which  au- 
thorized the  issue  of  the  bonds  and  coupons 
which  were  the  subject  of  the  litigation,  may 
be  found  in  the  former  report  of  the  case.  21 
How.  542. 

It  appears  that  by  the  3d  section  of  this  act 
it  is  made  the  duty  of  the  commissioners,  for 
the  purpose  of  paying  the  interest  due  on  the 
l)onda,  **at  tlie  levying  of  the  county  taxes  for 
each  year,  to  assess  a  special  tax,  sufficient  to 
reali/.e  the  amount  of  the  interest  to  be  paid  for 
the  vear." 

This  the  commissioners  had  not  done,  and 
refused  to  do  so,  on  notice  and  request  of  the 
defendants  in  error. 

Now,  it  is  not  alleged  nor  pretended  but  that, 
if  this  judiirment  had  been  obtained  against  the 
corporation  in  a  state  court,  the  remedy  now 
sought  could  have  been  obtained;  for  it  must  be 
admitted,  that,  according  to  the  well  estab- 
lished principles  and  usage  of  the  common  law, 
the  writ  of  mandamus  is  a  remedy  to  compel 
any  person,  corporation,  public  functionary,  or 
tribunal,  to  perform  some  duty  required  by  law, 
where  the  party  seeking  relief  has  no  other  le- 
gal remedy,  and  the  duty  sought  to  be  enforced 
is  clear  and  indisputable.  That  this  case  comes 
completely  within  the  category  is  too  clear  for 
argument;  for,  even  assuming  that  a  general 
law  of  Indiana  permits  the  public  property  of 
384*]  the  county  to  be  levied  *on  and  sold  for 
the  ordinary  indebtedness  of  the  countv,  it  is 
clear  that  the  bonds  and  coupons  issued  under 
the  special  provisions  of  this  act  were  not  left 
to  this  uncertain  and  insufficient  remedy.  The 
738 


act  provides  a  special  fund  for  the  payment  of 
these  obligations,  on  the  faith  ana  credit  of 
which  they  were  negotiated.  It  is  especially 
incorporated  into  the  contract,  that  this  corpo- 
ration shall  assess  a  tax  for  the  special  purpose 
of  paying  the  interest  on  these  coupons.  Ix  the 
commissioners  either  neglect  or  refuse  to  per- 
form this  plain  dut^,  imposed  on  them  by  law, 
the  only  remedy  which  the  injured  party  ctn 
have  for  such  refusal  or  neglect  is  the  writ  of 
mandamus. 

Why  should  not  the  circuit  court  of  the 
United  States  be  competent  to  give  to  suitors 
this  only  adequate  remedy T 

By  the  common  law,  the  writ  of  mandamus 
is  granted  by  the  King's  bench,  in  virtue  of 
its  prerogative  and  supervisory  power  over  in- 
ferior courts.  The  courts  of  the  United  States 
cannot  issue  this  writ  by  virtue  of  any  super- 
nsory  power  at  common  law  over  inferior  state 
tribunals.  They  can  derive  it  only  from  the 
Constitution  and  laws  of  the  United  States. 

The  jurisdiction  of  these  courts  is,  fay  the 
Constitution,  extended  to  "controversies  be- 
tween citizens  of  different  states."  Conffre^s 
has  authority  to  make  all  laws  which  shall  be 
necessary  and  proper  for  carrying  this  juris- 
diction into  eneet.  The  jurisdiction  of  the 
court  to  give  the  judgment  in  this  case  is  not 
disputed ;  nor  can  it  be  denied,  that  by  the  Con- 
stitution, Congpress  has  the  power  to  make  law» 
necessary  for  carrying  into  execution  all  its 
judgments.  See  Wayman  v.  Southard,  10 
Wheat.  22.    Has  it  done  so? 

By  the  14th  section  oC  the  judiciary  act  of 
1789  (1  Stat,  at  L.  73),  it  is  enacted  "thit 
courts  of  the  United  States  shall  have  power  to 
>sue  ^vTits  of  scire  facias,  habeas  corpus,  and 
all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurif^dictions  and  agree- 
able to  the  principles  of  the  common  law." 

Now.  the  "jurisdiction"  is  not  disputed,  and 
it  is  '^necessiary"  to  an  efficient  exercise  of  this 
jurisdiction,  that  the  court  *haye  au-  [*885 
tliority  to  compel  the  exercise  of  a  ministeritl 
duty  by  the  corporation,  which  by  law  thqr  are 
bound  to  perform,  and  by  the  jperformanee  of 
which  alone  the  plaintiff's  remedy  can  be  effeet- 
ed.  The  fund  to  pay  this  judgment,  by  the  hot 
of  the  contract,  is  a  special  tax  laid  and  to  be 
collected  by  defendants.  They  refuse  to  per- 
form a  plain  duty.  There  is  no  other  writ 
which  can  afford  the  party  a  remedy,  which 
the  court  is  bound  to  afford,  if  within  its  con- 
stitutional powers,  except  that  afforded  by  this 
writ  of  mandamus. 

It  is  "agreeable  to  the  principles  of  the  com- 
mon law,"  and,  consequently,  within  the  cate- 
gory as  defined  bv  the  statute. 

A  court  of  equity  is  sometimes  resorted  to  as 
ancillary  to  a  court  of  law  in  obtaining  satis- 
faction of  its  judgments.  But  no  court,  having 
proper  jurisdiction  and  process  to  compel  the 
satisfaction  of  its  own  judgments,  can  be  justi- 
fied in  turning  its  suitors  over  to  another  tri- 
bunal to  obtain  justice.  It  is  no  objection, 
therefore,  to  the  use  of  this  remedy,  that  the 
party  might  possibly  obtain  another  by  com- 
mencing a  new  litigation  in  another  tribunal.^ 

We  are  of  opinion,  therefore,  that  the  cireait 
court  had  authority  to  issue  the  writ  of  msa- 
damud  in  this  case. 

65V.t» 


186a 


Hedbebbt  ▼.  Onia 


413-415 


It  ii  no  reason  for  setting  it  aside,  that  a  pre- 
vious alternative  writ  had  not  issued.  The  no- 
tices served  on  the  commissioners  gave  them 
every  opportunity  of  defense  that  could  have 
been  obtained  by  an  alternative  mandamus. 
There  was  no  dispute  about  facts  which  could 
affect  the  decision.  The  court  gave  them  an 
to  comply  with  the  demand  of  the 


plaintiffs;  their  excuse  for  not  doing  so  was, 
palpably,  "a  mere  colorable  adjournment  or 
procrastination  of  the  performances  of  the  act, 
for  the  purpose  of  delay."  It  is  equivalent  to 
a  refusal.  Having  refused  to  perform  the  duty 
which  the  law  imposed  upon  them  on  the  prop- 
er day,  without  even  the  pretense  of  a  reason  for 
such  conduct,  the  peremptory  mandamus  was 
very  properly  awarded,  commanding  the  duty 
to  be  performed  "forthwith." 

The  judgment  of  the  circuit  court  is,  there- 
fore, affirmed,  with  ooste. 


ARNOLD  ^fEDBERRY,  John  i^whcad,  Robt. 
H.  Nugen  and  Abner  J.  Dickinson,  Plffs,  in 

EfT., 

V. 

THE  STATE  OP  OHIO. 

(Bee  8.  C  S4  How.  418-416.) 

Jurisdiction  to  review  state  judgments — ques- 
tion decided  must  appear  in  pleadings,  or  ex- 
ceptions, or  by  certificate — that  state  act  was 
in  confiict  with  state  Constitution^  furnishes 
no  ground  of  review. 

In  order  to  ffive  jarisdlction  under  the  25th  sec- 
tion of  the  Jadiciary  act,  it  most  appear  from  the 
record  of  the  case,  either  In  express  terms  or  by 
clear  and  necessary  Intendment,  that  one  of  the 
Questions  which  this  court  has  Inrisdlctlon  to  re- 
examine and  decide  was  actually  decided  by  a 
state  coart 

This  may  be  ascertained  either  from  the  plead- 
ings, or  by  bill  of  exceptions,  or  by  a  certificate  of 
the  court  Bat  the  assignment  of  errors,  or  the 
published  opinion  of  the  court,  cannot  be  reviewed 
for  that  purpose. 

Where  it  does  not  appear  that  there  was  any 
complaint  that  a  state  act  was  contrary  to  the  Con- 
stitution of  the  United  States,  and  the  only  Ques- 
tion pre8Pn.ted  to  the  court,  and  decided  by  tnem. 
was.  whether  the  proyisions  of  the  state  act  were 
consistent  with  those  of  the  new  state  Constitution, 
this  court  has  no  jurisdiction. 

Argued  Mar.  i,  1861.    Decided  Mar.  U,  1861. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio. 

This  action  was  commenced  by  the  present 
plaintiffs  in  error,  in  the  court  of  common  pleas 
of  Franklin  county,  Ohio,  praying  damages  for 
the  breach  of  a  certain  contract. 

Judgment  was  for  the  plaintiffs. 

The  Attorney  General  of  the  state  brought  er- 
ror to  the  Supreme  Court,  and  the  judgment  of 
the  court  of  common  pleas  was  reversea. 

State  y.  Medberry,  7  Ohio  St.  522. 

The  present  writ  of  error  is  brought  to  re- 
view this  judgment  of  reversal. 

A  motion  was  made  to  dismiss  the  writ  of 
error,  as  stated  in  the  opinion. 

Nom. — JurUdietion  of  U.  8.  Supreme  Court  to 
declare  state  law  void,  as  in  conflict  icith  state  con- 
etitution;  to  revise  decrees  of  state  courts  as  to 
construction  of  state  laws.  Power  of  state  courts 
to  construe  their  oicn  statutes — see  note  to  7  L. 
•d.  U.  8.  679,  and  note  to  12  L.  ed.  U.  8.  169. 
£4  How. 


Messrs.  O.  P.  Wolcott  Atty.  Gen.  of  Ohio, 
and  E.  M.  Stanton  for  the  defendants  in  error. 
Jf r.  G.  E.  Pn^li  for  the  plaintiffs  in  error. 

*Mr.  Justice  Grior  delivered  the  opin-  [*414 
ion  of  the  court: 

The  defendant  in  error  moves  to  dismiss  this 
case  for  want  of  jurisdiction,  because  the  rec- 
ord does  not  present  any  question  which  this 
court  has  authority  to  re-examine,  by  the  25th 
section  of  the  judiciary  act  (1  Stat,  at  L.  73). 

The  construction  of  this  section  has  been  so 
often  before  this  court,  and  the  cases  are  so  nu- 
merous which  define  and  establish  the  condi- 
tions under  which  we  assume  jurisdiction,  that 
it  would  be  tedious  to  notice  them,  and  super- 
fluous to  repeat  or  comment  upon  them. 

For  the  purposes  of  this  case,  it  is  only  nec- 
essary to  say,  "that  it  must  appear  from  the 
record  of  the  case,  either  in  express  terms  or 
by  clear  and  necessary  intendment,  that  one  of 
the  questions  which  this  court  has  jurisdiction 
to  re-examine  and  decide  was  actually  decided 
bv  the  state  court." 

This  may  be  ascertained  either  from  the 
pleadings,  or  by  bill  of  exceptions,  or  by  a  cer- 
tificate of  the  court.  But  the  assignment  of  er- 
rors, or  the  published  opinion  of  the  court,  can- 
not be  reviewed  for  that  purpose.  They  make 
no  part  of  the  record  proper,  to  which  alone  we 
can  resort  to  ascertain  the  subject-matter  of  the 
litigation. 

In  this  case,  the  declaration  counts  upon  a 
contract  made  by  the  plaintiffs  vdih  the  board 
of  public  works  of  Ohio,  in  1855,  for  keeping 
a  portion  of  the  canal  in  repair  for  five  years. 
It  avers  performance  and  readiness  to  perform, 
and  that  those  oflicers,  acting  under  and  by  au- 
thority of  an  act  of  assembly  of  Ohio,  entitled 
•*An  Act  Making  Appropriations  for  the  Public 
Works  for  1857,"  "m  violation  and  in  open  dis- 
regard of  such  contract,  did  wrongfully  hinder 
and  prevent,"  etc. 

The  Supreme  Court  gave  judgment  for  the 
defendants  on  a  demurrer  to  this  declaration. 

It  is  not  averred  in  the  pleadings,  or  any- 
where on  the  record,  that  this  or  any  statute  of 
Ohio  was  void,  because  it  impaired  the  obliga- 
tion of  contracts. 

The  only  legitimate  inference  to  be  drawn 
from  the  face  of  this  record  is,  that  the  Su- 
preme Court  decided  that  the  board  of  public 
works  had  no  authority  to  make  such  contract. 
If  we  go  out  of  the  record  to  search  for  the 
reasons,  we  find  no  'evidence  that  there  [*416 
was  any  complaint  that  the  act  of  1857  was  con- 
trary to  the  Constitution  of  the  United  States, 
or  that  the  court  gave  their  judpnent  for  the 
defendant  on  account  of  any  of  its  provisions. 
It  is  not  referred  to,  except  for  the  purpose  of 
showing  that  the  plaintiffs  might  bring  their 
suit  against  the  state  for  damages.  The  con- 
tract declared  on  was  made  by  virtue  of  an  act 
of  assembly  of  1S45.  In  1851,  the  people  of 
Ohio  formed  a  new  Constitution.  This  contract 
was  made  in  1855. 

The  only  question  presented  to  the  court, 
and  decided  by  them,  was,  whether  the  provi- 
sions of  the  act  of  1845  were  consistent  with 
those  of  the  new  Constitution. 

This  is  a  question  of  which  this  court  has  no 
authority  to  take  judicial  cognizance. 

The  writ  of  error  is,  therefore,  dismissed. 
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SxTPBBMs  CkniBT  OF  THE  Uirmo  Statcs. 


JAMES  D.  PORT£R  e$  aZ.,  Plffs.  in  Err^ 

17. 

BUSHROD  W.  FOLEY. 
(See  &  C.  24  How.  416-420.) 

Where  record  does  not  $how  a  question  decided 
by  state  court,  revieicahle  here,  case  will  he 
dismissed — whether  state  act  was  within  au- 
thority of  legislature,  not  reviewable. 


Wbpre  the  record  does  not  show  that  any  ques- 
tion aro8i>  vY  waa  decided  by  the  state  court,  wntch 
this  court  has  authority  to  re-examine  by  Yirtue 
of  th  •  •_.''»  a. ''I 'mm  of  the  Judiciary  act,  the  writ 
of  error  m'lst  1  e  dlsmlffsed. 

Wheie  (he  only  question  in  the  ease  was,  whether 
an  act  or  assembly  of  Kentucky,  authorizing  an 
executor  (o  sell  the  real  estate  of  minors,  was  a 
valid  extMcise  of  power  by  the  legislature,  this 
court  has  no  authority  to  re-examine  the  case. 


Argued  Feb,  2-5,  1861,    Decided  Mar,  H,  1861, 

IN  KRROR  to  the  Court  of  Appeals  for  the 
State  of  Kentucky. 

Tlii  \v,is  :i  petition  filed  by  the  plaintifTs  in 
error  in  tin-  circuit  oourt  of  Kenton  county, 
Kentuc'vV. 

Thr  plinntilTs  connected  themselveR  with  a 
p-nnt  fr«>in  the  commonwealth  of  Virginia  to 
Janics  W'eUh.  The  defendant  claimed  under 
the  snme  title,  but  sought  to  prove  title  in  him- 
self tlirou;jh  the  acts  of  the  legislature  of  Ken- 
tucky, of  Xov.  10  and  Nov.  26,  1823. 

Tlic  jury,  under  the  direction  of  the  court, 
found  n  viMdict  for  the  defendant.  The  Ken- 
tucky court  of  appeals  affirmed  this  judgment, 
and  the  ori;;inal  plaintifTs  brought  the  case  to 
thi»  court  by  writ  of  error. 

A  motion  was  now  made  to  dismiss  the  case 
for  \\}\ut  of  jurisdiction,  as  stated  in  the  opin- 
ion of  tlir  court. 

Messrs.  James  Harlan,  D.  Mooar,  and 
James  0*Hara  for  defendnntA  in  error. 

Mr.  N.  Headinston  for  plaintifTs  in  error. 

420*1  *Mr.  James  Gxier  delivered  the 
opiniftu  of  the  court: 

The  r(H'ord  of  this  case  does  not  show  that  any 
question  a  rone  or  was  decided  by  the  state 
court,  wlji.'h  this  court  has  authority  to  re-ex- 
am inc  l5y  virtue  of  the  25th  section  of  the  judi- 
eiar>'  act. 

Witliout  entering  into  a  tedious  analysis  of 
the  cuHo.  it  is  sufficient  to  state,  that  the  chief 
or  only  question  in  it  was,  whether  an  act  of 
assembly  of  Kentucky,  authorizing  an  execu- 
tor to  sell  the  real  estate  of  minors,  was  a  valid 
exorcise  of  power  by  the  legislature. 

The  coimsol  for  plaintifT  objected  to  the  ad- 
mission of  the  deed  made  in  pursuance  of  such 
anthoiitv.  "bora use  said  act  and  supplement 
were  uncon<ititutional  and  void." 

This  objiTtiou  was  very  properly  construed 
by  tbo  court  ns  having  reference  to  the  validity 
of  tbe  act  of  the  legislature  of  Kentucky,  not 
as  contrary  to  any  provision  of  tbe  Constitution 
of  the  United  States,  but  as  raisinjr  tbe  ques- 

NOTE. — What    qvestionH    the    Federal    Supreme 
Court  jfOI  consider  tt*  rerinrinn  the  judgment  of 
state  cowris — set  noU  to  63  L.  B.  A.  571. 
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tion  whether  the  l^slatare  had  a  power  un- 
der the  Constitutioii  of  that  state,  by  general 
or  special  enactment,  to  authorize  the  sale  of 
real  estate  of  infants.  The  oourt  decided  that 
it  had  such  power;  and  if  it  had,  it  is  abund- 
antly evident  that  there  is  no  article  nor  elauM 
in  the  Constitution  of  the  United  States  which 
could  interfere  with  it. 

Let  the  writ  of  error  be  diemissed. 


WILLIAM  C.  REDDALL,  Plff.  in  Err., 

V, 

WM.  H.  BRYAN,  Alfred  L.  Rivee,  Wm.  H. 
Piles,  John  Cameron,  Jas.  Payne,  Chas. 
Hutchinson  nnd  John  Moore. 

(See  S.  a  24  How.  420-428.) 

Order  affirming  refusal  of  injunction,  not  final 

judgment. 

Where  the  circuit  court  of  a  state  refused  an  In* 
Jnnction,  and  from  the  order  of  refusal  tbe  plaintiff 
appealed  to  tbe  state  court  of-  appeals,  and  that 
court  reaffirmed  the  order  of  the  circuit  court  sod 
remanded  the  case,  and  from  this  decision  of  tbe 
state  court  of  appeals,  the  case  is  here  upon  writ 
of  error,  the  appeal  to  this  court  cannot  be  sot- 
talned. 

The  case  Is  still  pending,  and  there  Is  no  final  de- 
cree ;  nor  Is  there  in  the  plaintifTs  bill  any  rifht 
claimed  under  the  laws  of  the  United  States ;  on 
tbe  contrary,  the  claim  is  axainst  the  rights  assert- 
ed by  the  United  States,  ana  exercised  by  the  agenti 
of  the  government  under  its  authority. 

Argued  Mar.  i,  1861.    Decided  Mar.  H,  1861. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

This  was  a  bill  in  equity  filed  by  the  present 
plaintiff  in  error,  in  tbe  circuit  court  for  Mont- 
gomery county,  Marylarid,  for  certain  alleged 
trespasses,  and  asking  injunction  against  nir- 
ther  trespasses. 

The  circuit  oourt  refused  the  injunction,  an 
did  also  the  court  of  appeals  of  Maryland,  on 
appeal. 

From  the  last  decision  the  case  was  brought 
to  this  oourt  on  writ  of  error. 

This  was  a  motion  to  dismiss,  under  the  eir 
cumstances  stated  in  the  opinion. 

Messrs.  J.  S.  Tyson  and  C.  F.  ICayer  for 
plaintiffs  in  error. 

Mr.  Atty.  Gen.  Stanton  for  defendants  in 
error. 

Mr.  Chief  Justice  Taney  delivered  the  opin* 
ion  of  the  court : 

This  is  a  writ  of  error  to  revise  the  decree  of 
the  court  of  appeals  in  Maryland,  affirming  t 
decree  of  the  circuit  oourt  for  Montgomery 
county,  in  that  state. 

This  case,  as  it  appears  on  the  record,  is  this: 

Tbe  bill  in  equity  of  the  plaintiff  in  error, 
filed  in  tbe  circuit  court  for  Montgomery  coun- 
ty, in  Maryland,  all(»j;e8  that  the  defendant* 
biive  trespassed  on  land  of  his  in  Montgom- 
er    county,    in    Maryland,   digging    it   up  and 

Note. — What  is  "final  decree"  or  judgment  of 
state  or  other  court,  from  which  appeal  Me*— eee 
notes  to  5  L.  ed.  U.  S.  802 ;  17  C.  C  A.  238 :  tt 
a  C.  A.  482. 

6SU.S> 


1860.                                                Sheirburn  y.  De  Ck>BDOVA.  423-420 

erecting  abutments  and  structurefl  for  an  aqiie*  and  even  if  there  had  been  a  final  decree  by  the 

duct,  and  so  breaking  up  and  dividing  the  land  dismissal  of  the  bill,  in  addition  to  the  refusal 

aa  to  render  it  incapable  of  tillage,  and  inflict-  of  the  injunction,  we  perceive  no  ground  upon 

ing  great  and  irreparable  damage  upon  the  com-  which  the  writ  of  error  could  be  maintained  un- 

plainant;  and  that  the  defendants  meditate^  for  der  the  25th  section  of  the  act  of  1789.     1  Stat. 

completing  the  aqueduct,  still  further  damage,  at  L.  73. 

of  tlie  8ame  aggravated  character,  to  the  land.  It  is,  therefore,  dismissed  for  want  of  juris- 

by  digging  to  great  depths  of  twelve  to  fifteen  diction, 

feet,  and  at  other  points  raising  embankments  

and  building  walls,  and  in  conducting  through  tocfptt   a    ^hpirrttpw    Piit    .*  p^ 

the  land  a  large  and  constant  stream  of  water,  J<Jf5*'l'H   A.  bHMKBUKJV,  Fl^.  m  trr^ 

for  the  sole  use  of  the  aqueduct.  ^' 

The  bill  further  states  that  the  defendanU  JACOB  De  CORDOVA  et  al 

claim  to  thus  act  under  authority  of  the  Ex-  ^^^  g   q  24  h<^   423-426) 

ecutive  of  the  United  States,  unsanctioned,  how-  _                /,      .     ,      .'   ... 

ever,  as  the  bill  alleges,  by  any  action  of  Con  Rccorcnj  of  land^legal  title  necessary, 

gress,  and  for  supplying  water  to  the  cities  of  in  the  courts  of  the  United  States.  salU  for  the 

Washington  and  Georgetown,  and  under  color  recovery  of  land  can  onlj-  bo  maintained  upon  a  le- 

of  an  act  of  the  legislature  of  Maryland   (ses-  «"lill!**- °?^  ;!J?^A"l^f'*^*''L*StJ:2,'J**y• 

-  .,                loln     1.     X       T-A\                 !•  renn  v.  llolme,  ol  U.  S.  amrmed. 
sion  of  the  year  1853,  chapter  1^9).  purporting 

to  authorize  the  United  States  "to  purchase  land  Submitted  Feb.  26, 1861,  Decided  Mar,  1J^,1S61. 

422*]   in  Maryland  'for  so  supplying  water,  ^,.y^^^r\r^  .     .,     -rii-x  >  ^  r>      x    *  xu    n  m.  j 

through  constriction  of  dams,  reservoirs,  build-  T^o?^?^^.^  *V*'fx?'!*"''^,.w"^^*'^*lif  ^""^^ 

ings,  and  other  works,"  and  in  case  of  sale  not  ^  J:l^*^»  ^^'^  the  Western  District  of  Texas, 

being  agreed  by  o^^-ners,  to  allow  the  United  This  was  an  action  of  trespass  hron<rht  by  the 

States  to  adversely  appropriate  to  herself  the  Vr^^^^\  plaintiff  in  error,  m  the  court  below,  to 

land,  by  condemnation  and  on  valuation,  to  be  try  title  to  a  tract  of  land, 

effected  in  manner  as  provided  in  case  of  the  P*!'*^"';""*''  pl**nded— 

Chesapeake  and   Ohio    Canal    Company's  ooca-  \^}'  J'»«  P<*»«*r««  ^f^"®;. ^,         ^      , 

siouK  for  land  and  materials  for  that  company's  2d.  Pj>««<*'^;*'?".""*^7.  title  and  color  of  title. 

^Qjjjg  3d.  The  plaintifr  s  title  consisted  m  a  loca- 

The  bill  also  avers  that  no  such  purchase  was  t ion  which  fuul  bj-en  aba ndonod 

authorized  by  Congress,  nor  anv  attempt  ever  ,  ^"f  ^""1  resulted  in  a  verdict  and  judgment 

made  on  behalf  of  the  United  States  toward  an  Jj^T  tlte  defondants,  and  the  plaintiff  suchI  out 

agreement    for    the    purchase  of  complainant's  *"J^,^''*^.^:  error. 

lands,  and  insists  that  these  pretended  sanctions  .    The  point  on  which  the  case  turne<l  api>ear9 

of  the  act  of  the  Maryland  legislature,  and  of  ^"  }}^  opinion  of  ^e  court, 

tho  United  States  Executive,  are  repugnant  to  ,  -W^f /•*•  ?^\  ^'  ^^^  *"**  ^-  «®Wn«on  foi 

the  Constitution  of  the  United  States  and  of  the  plaintiff  m  error                       ^  .     ^     .    . 

Maryland,  and  that  the  land  is  thus  intruded  ^^**-  ^•o'K«  W.  Paaohal  for  defendanU  m 

on  for  no  public  purpose  of  Maryland,  nor  for  error: 

any  connected  with  the  United  States  as  such,  Mr.  Justice  CampbeU  delivered  the  opinion 

and  of  a  Federal  character,  nor  oven  .so  declared  ^f  the  court: 

in  the  Maryland  act  of  legislature,  or  in  any  This  was  a  suit  by  the  plaintiff  to  recover  a 

action  of  Congress.     And  the  bill  prays  injunc-  parcel  of  land  in  the  countv  of  (^undaloupe.  in 

tion,  to  prevent  the  trespass  and  encroivchments  the  state  of  Texas.     The  title  of  the  plaintiff 

complained  of  from  being  carried  on.     The  cir-  consists  of  certain  entries  of  head  rights  em- 

cuit  court  refused  the  injunction,  and  from  the  bracing  the  land  in  dispuU'.     One  of  thejie  is  in 

order  of  refusal,  the  plaintiff  appealed  to  the  tiie„e  words:     Joseph  A.  Slieirhurn.  assignee  of 

court  of  appeals.     That  court  affirmed  the  order  Victor  Ed.  Gaillon,  enters  one  third  of  a  league 

of  the  circuit  court  and  remanded  the  case.  of  land,  situated  on  a  noted  island,  about  six 

From  this  decision  of  the  court  of  appeals,  ,„ilps  above  the  town  of  Walnut  Springs,  and 

;he  case  is  here  upon  writ  of  error.  extending  on  the  main  land  on  the  northeast 

H  is  evident,  from  this  statement,  that  the  gide  of  the  Guadaloupe  river  for  .|uantitv;  the 
appeal  to  this  court  cannot  be  sustained.  In  said  location  is  also  a  short  distance  below  a 
the  first  place,  the  decree  of  the  court  of  appeals  very  elevate<l  mound  on  the  west  of  the  river, 
merely  affirms  the  decree  of  the  inferior  court.  Certificate  222.  Harrisburg  county,  October 
and  remands  the  case.  It  is,  therefore,  still  \{\,  is.W.  In  January,  1853,  the  i)iaintiff  ap- 
pending, and  there  is  no  final  decree.  And  al-  plied  to  the  district  survevor  of  (iuadaloupe 
though  the  state  of  Maryland  in  her  own  courts  county  for  the  survey  of  this  and  other  land  em- 
may  authorize  an  appeal  from  such  an  interloc-  braced  in  tne  entries,  who  declined  to  execute 
utory  order,  it  cainnot  affect  the  jurisdiction  of  the  surveys,  but  it  is  admitted  that  the  entries 
this,  which  is  governed  by  the  act  of  Congress,  cover  the  land  in  controversy.  The  defendants 
and  that  act  authorizes  the  writ  of  error  only  relied  upon  a  Mexican  grant,  issued  in  1831.  in 
in  cases  where  there  is  a  final  decree  or  judg-  favor  of  Antonio  Maria  Esnourizar,  for  eleven 
ment.  leagues  of  land,  and  wliieh  embraces  the  same 

In  the  second  place,  we  do  not   see  in  the  land.    The  district  court  pronounced  this  grant 

plaintifFa  bill  any  right  clai^ned  under  the  laws  to  be  a  valid  appropriation  of  the  land  descril>e<l 

of  the  United    States.     On    the    contrary,  the  in  it.  and  the  plaintiff  alleges  that  there  is  error 

claim  is  against    the    rights    asserted    by  the  in  that  decision. 

423*1   United   •States,  and    exercised    by    the  By  a  statute  of  Texas,  "all   certificates  for 

agents  of  the  government  under  its  authority;  head  rights,  land  3crip,  bounty  warrants,  or  any 
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other  evidence  of  right  to  land  recognized  by 
the  laws  of  this  government,  which  have  been 
located  or  surveyed,  shall  be  deemed  and  held 
as  sufficient  title  to  authorize  the  maintenance 
of  actions  of  ejectment,  trespass,  or  any  other 
426*]  legal  remedy  given  by  law."  Hart.  •Dig. 
art.  3,230.  The  testimony  adduced  by  the  plain- 
tiff, it  would  seem,  would  have  authorized  a 
suit  in  the  courts  of  Texas,  where  rights,  wheth- 
er l^gal  or  equitable,  are  disposed  of  in  the  same 
suit.  But  this  court  has  established,  after  full 
consideriUion,  that  in  the  courts  of  the  United 
States  suits  for  the  recovery  of  land  can  only 
be  maintained  upon  a  l^gal  title.  It  is  not  con- 
tended in  this  case  that  the  plaintiff  has  more 
than  an  incipient  equity.  This  question  was  so 
folly  considered  by  the  court  in  p'enn  v.  Hohne, 
21  How.  481,  that  a  further  discussion  is  un- 


Judgment  of  the  district  eourt,  affirmed. 


ALFRED  TRACY,  Surviving  Partner  of  Kdwd. 
Tracy,  Plff,  in  Brr^ 

V. 

WM.  HOLOOMBE. 
(Bee  8.  C  24  How.  426,  427.) 
Final  judgment — order  for  new  trial,  ia  not. 

Where  the  case  has  been  brooi^t  here  by  writ  of 
error  directed  to  the  supreme  court  of  a  state,  and 
It  appears  that  the  judgment  which  tt  Is  propoeed 
to  reyise  Is  a  judgment  reversing  the  decision  In 
the  court  below,  and  awarding  a  new  trial ;  held, 
that  there  is  no  final  judgment  in  the  case,  and  the 
writ  must  be  dismissed  for  want  of  jurisdiction. 

Submitted  Mar.  8,  1861,  Decided  Mar,  U,  1861. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the  state 
of  Minnesota. 

The  only  point  considered  is  stated  in  the 
opinion. 

Mesera,  I.  A.  Roekwell  and  P.  PUlllps 
for  plaintiff  in  error. 

427*]  *Mr.  Chief  Justice  Tm^Bj  delivered 
the  opinion  of  the  court: 

This  case  has  been  brought  here  by  writ  oi 
error,  directed  to  the  supreme  coiirt  of  the 
state  of  Minnesota.  But  upon  looking  into  the 
transcript,  it  appears  that  the  judgment,  which 
it  is  proposed  to  revise,  is  a  juogment  reversing 
the  decision  of  the  court  below,  and  awarding 
a  new  trial. 

There  is,  therefore,  no  final  judgment  in  the 
case,  and  the  u?rit  must  he  dismissed  for  want 
of  jurisdiction  in  this  court.* 


JA8.  H.  SUYDAM,  Plff.  in  Err,, 

V. 

WM.  H.  WILLIAMSON. 

(See  S.  C.  24  How.  427-435.) 

Btate  laws  govern  as  to  title  and  transfer  of 
real  property — this  court  will  follow  state 
rule  of  property,  even  if  contrary  to  its  ovon 
opinions. 

The  cases  of  Williamson  v.  Berry,  49  U.  S.   (8 


How.)  495,  649:  WllliamsoB  t.  The  IHsh  PreSbf- 
terlaa  Church,  49  U.  8.  (8  How.)  606 ;  and  Wil- 
liamson V.  Ball,  49  U.  S.  (8  How.)  666,  examined. 

Where  the  subject  of  the  dispute  is  real  property 
situated  within  a  state,  her  laws  excloalvely  KOTeni 
in  respect  to  the  rifhts  of  the  parties,  the  modes  of 
the  transfer,  and  the  solemnities  which  ahoald  ac- 
company them. 

The  power  to  establish  Federal  eoorta,  and  to 
endow  them  with  a  Jarlsdlction,  affords  no  pretext 
for  abrogating  any  established  law  of  property,  or 
for  removing  any  obligation  of  her  dtisena  to  sub- 
mit to  the  rule  of  the  local  sovereign. 

Where  a  contrary  opinion  to  that  expressed  by 
this  coort  has  prerailed  in  the  courts  of  a  static 
and  become  a  rale  of  property  there,  this  court, 
without  re-examining  their  own  opinion,  or  making 
any  attempt  to  account  for  or  to  reconcile  the  dif- 
ference, will  apply  the  rule  adopted  in  each  state, 
to  the  determination  of  controversies  existing 
there. 

Buhmitted  Mar.  5, 1861.  Decided  Mar.  14, 1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States   for  the  Southern  District   of  New 
York. 

This  was  an  action  of  ejectment  brought  bj 
the  present  defendants  in  error  in  the  court  be- 
low, to  test  the  validity  of  a  deed  from  Thomas 
B.  Clark  to  Peter  Mclntyre,  made  under  and 
bj  virtue  of  certain  acts  of  the  legislature,  and 
orders  of  the  court  of  ehanoery  of  the  state  of 
New  York. 

Judgment  was  rendered  in  favor  of  the  plain- 
tiffs, and  the  defendants  brought  the  case  to 
this  court. 

The  facts  of  the  case  appear  in  Hm  opinion 
of  the  court. 

Mr,  H.  Dane  Ellinc^ood,  for  the  plaintiff 
in  error: 

This  court,  in  some  cases,  possesses  exclusive, 
and  in  others  concurrent,  jurisdiction.  In  esses 
of  ooncurrent  jurisdiction,  in  order  to  avoid  a 
conflict  of  judicial  authorities  between  the  Fed- 
eral and  state  tribunals,  this  court  has  uniform- 
ly adopted  and  followed  the  decisions  of  the 
state  courts  of  last  resort: 

1st.  In  cases  where  the  title  to  land  is  in- 
volved, this  court  is  governed  by  the  lex  rei 
sitm. 

.12  Wheat.  153;  1  Pet.  570;  6  Pet.  291;  5 
Pet.  151,  398;  2  How.  76;  II  How.  297;  5 
Cranch,  234,  421;  9  Cranch.  87,  164,  456;  10 
Wheat.  152,  202;  14  How.  488;  16  How.  421; 
16  How.  270;  .59  U.  S.  (18  How.)  595;  61  U. 
S.  (20  How.)   1. 

2d.  Even  where  titles  to  land  are  not  in- 
volved, it  appears  that  this  court  has  followed 
the  decisions  of  the  state  courts  of  last  resort. 

Bank  of  Hamilton  v.  Dudley,  2  Pet.  492; 
Bank  of  U,  8.  v.  Daniel,  12  Pet.  46;  Nesmith 
V.  Sheldon,  7  How.  812. 

This  court  respects  the  decisions  of  the  stste 
tribunals  upon  their  local  statutes  in  the  same 
mannier  as  the  state  courts  are  bound  by  the  de- 
cisions of  this  court  in  construing  the  Consti- 
tution, laws  and  treaties  of  the  Union. 

Elmendorf  v.  Taylor,  10  Wheat.  163. 

The  decisions  of  the  courts  of  the  state  of 
New  York  upon  the  question  at  issue  maj  be 
found  in  Towle  v.  Forney,  14  N.  Y.  425;  Co^ 
ran  v.  Van  Surlay,  20  Wend.  377 ;  Williamson 


NoTB. — What  is  *'flnal  decree**  or  judgment  of 
stale  or  other  court,  from  which  appeal  lies — see 
notes  to  5  U  ed.  U.  S.  302 ;  17  C.  C.  A.  238 ;  28  C. 
C.  A.  482. 

NoTK. — state  laws  and  decisions  govern  U.  8. 
courts  as  to  title  and  transfer  of  real  estate  hy 
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grant  or  devise^  and  as  to  oontruotion  of  ststt 
ataute — see  note  to  Clark  ▼,  Graham.  5  L.  ed.  I'. 
S.  334  :  note  to  Elmendorf  ▼.  Taylor,  6  L.  ed.  U.  S. 
290 ;  and  note  to  Jackson  v.  Cbew,  6  L.  ed.  U.  S. 
583. 

65  U.S. 
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▼.  Batt,  69  U.  a  (18  How.)  405,  540,  565,  566; 
Jackson  ▼.  Van  Dalfsen,  5  Johns.  43;  CUurk  ▼. 
i)avenport,  1  Bos.  06,  100,  105,  113,  121. 

Mr,  D«Tid  Ihidl«7  Field,  for  defendant  in 
«rror: 

It  is  immaterial  whether  or  not  the  ftate 
courts  of  New  York  persist  in  the  adherence  to 
the  erroneous  decision  of  Cochran  ▼.  Van  BwT' 
Jay,  20  Wend.  365. 

If  they  are  not  willing  to  re-examine  the 
grounds  of  that  decision,  uiat  is  no  reason  whj 
this  court  should  recede. 

The  decision  here  was  made  after  great  de- 
liberation with  the  decision  of  Cochran  v.  Van 
Surlay  before  it.  Property  has  since  been  bought 
and  sold  <hi  the  faith  of  the  opinion  here  deliv- 
ered, and  the  jud^ent  by  this  court  pro- 
nounced. Every  prmciple  by  which  our  law  oi 
precedents  is  justified,  ^ds  against  the  reopen- 
ing of  the  case  in  this  court. 

If  the  rules  of  adherence  to  a  decision  once 
-delivered  is  deliberately  relaxed  in  this  august 
tribunal,  where  shall  we  find  stabili^  in  our 
judicial  institutions  T 

Lane  v.  Vick,  3  How.  464;  Rowan  ▼.  Bim* 
neU,  5  How.  130;  Pcobc  ▼.  Peck^  50  U.  S.  (18 
How.)  505. 

[Counsel  then  argued  against  the  foree  of  the 
decision  of  Tovole  v.  Forney,  14  K.  Y.  423,  on 
the  ground  that  it  was  not  orally  argued,  that 
one  of  the  ablest  judges,  Sdden,  dissented,  and 
that  the  court  merely  followed  the  previous  case 
of  Cochran  v.  Van  Bwrkw,  without  attempting 
to  justify  the  decision.  The  cases  in  this  ooui% 
referred  to  are  those  of  WiUiamMon  v.  Berry,  8 
How.  495;  WiUiamaon  v.  Irith  Preab.  Ch,  8 
How.  565;  Williamson  v.  BaU,  8  How.  566; 
Suydam  v.  Williamson,  65  U.  a  (24  How.)  427.] 

428*]  •Mr.  JusUce  Ompbell  delivered  the 
opinion  of  the  court: 

This  was  an  action  of  ejectment  In  the  cir- 
cuit court,  for  certain  lots  of  land  in  the  city 
of  New  York,  bjr  the  defendants  in  error, 
against  the  plaintiff  in  error.  The  plaintiff  in 
the  circuit  court  claimed,  under  a  devise  in 
the  will  of  Mary  Clarke,  who  died  in  the  year 
1802,  by  which  she  gave  to  trustees  therein 
named  that  part  of  the  farm  upon  which  she 
resided,  and  which  she  owned,  called  Chelsea, 
in  trust,  to  recvive  the  rents,  issues,  and  profits 
thereof,  and  to  pay  the  same  to  Thomas  B. 
Clarke,  during  his  natural  life;  and  from  and 
after  the  death  of  said  Thomas  B.  Clarke,  in 
further  trust  to  convqr  the  same  to  the  lawful 
issue  of  the  said  Thomas  B.  Clarke,  living  at 
his  death,  in  fee.  The  property  in  dispute  is  a 
portion  of  this  estate.  Thomas  B.  Clarke  died 
in  1 820,  and  the  plaintiiTs  have  the  title  to  this 
property  of  his  three  children,  who  were  living 
at  his  death. 

Tlie  defendant's  title  is  deduced  from  Thomas 
B.  Clarke,  who  disposed  of  the  property  under 
the  authority  of  certain  acts  of  the  legislature 
•of  the  state  of  New  York,  and  orders  of  the 
court  of  chancery  of  that  state. 

In  March,  1814,  T.  B.  Clarke  represente^l  to 
the  legislature  the  existence  and  terms  of  the 
will  of  Mary  Clarke,  and  that  the  trustees 
named  in  the  will  were  consentin^^  to  such  actn 
of  the  legislature  of  the  state  as  it  might  deem 
proper  to  pass  for  his  relief,  and  also  requested, 
with  their  sanction,  tluit  another  trustee  might 
24  How. 


be  substituted  in  their  stead;  and  further  rep- 
resented, tiiat  the  estate  could  not  be  so  im- 
proved and  made  productive  as  to  fulfil  the 
object  of  the  testator;  that  he  had  married  and 
had  a  family  of  five  children,  and  that  some 
other  disposition  of  the  estate  was  essential  for 
the  support  of  •his  family  and  himself.  The 
legislature  thereupon  passed  an  act  for  the 
discharge  of  the  trustees  named  in  the  will,  and 
empowered  the  court  of  chancery  to  appoint 
one  or  more  trustees  to  execute  and  perform 
the  trusts  and  duties  specified  in  the  will  and 
in  their  act.  The  act  authorized  the  subdi- 
vision of  a  special  portion  of  the  farm  into  city 
lots,  and  their  sale  within  a  convenient  time 
thereafter,  with  the  assent  of  said 
*Clarke,  and  for  the  investment  and  [*429 
application  of  the  income  of  the  proceeds  of  the 
sales. 

In  March,  1815,  upon  the  petition  of  Thomaa 
B.  Clarke,  representing  that  he  could  not  pro- 
cure a  suitable  person  to  execute  the  trusts  of 
the  act  of  1814,  and  that  no  other  person  was 
interested  in  the  property  besides  his  family 
and  himself,  an  act  was  passed  authorizing 
Clarke  to  become  trustee,  in  like  manner  and 
with  like  effect  that  trustees  duly  appointed 
under  the  said  act  might  have  done,  and  that 
the  said  Clarke  might  apply  the  whole  of  the 
interest  and  income  of  the  said  property  to  the 
maintenance  and  support  of  his  family,  and 
the  education  of  his  children;  and  that  no  sale 
should  be  made  until  the  said  Clarke  should 
have  procured  the  assent  of  the  Chancellor  of 
the  state  to  such  Bale,  who  bhall,  at  the  time  of 
his  giving  such  assent,  direct  the  mode  in 
which  the  proceeds  of  sale,  or  so  much  thereof 
as  he  shall  think  proper,  shall  be  vested  in  the 
said  Thomas  B.  Clarke,  as  trustee ;  and  further, 
that  it  shall  be  the  duty  of  the  said  Clarke  to 
render  an  account  annually,  to  the  Chancellor, 
of  the  principal,  the  interest  being  applicable 
as  the  said  Clarke  might  think  proper,  for  his 
own  use  and  benefit,  and  the  maintenance  and 
support  of  his  children. 

After  the  passing  of  this  act,  the  Chancellor, 
upon  the  petition  of  Clarke,  made  sundry  or- 
ders for  the  sale  of  the  lots  and  the  appropria- 
tion of  the  proceeds  of  sale,  under  tlie  Erec- 
tions of  a  master  of  the  court.  In  one  of  these 
orders  the  Chancellor  directed  that  so  much  of 
the  net  proceeds  to  arise  from  the  sales  be  ap- 
plied, nnder  the  direction  of  one  of  the  masters 
of  the  court,  for  the  payment  and  discharge  of 
the  debts  now  owing  by  the  petitioner,  and  to 
be  contracted  for  the  necessary  purposes  of  his 
family. 

In  March,  1816,  the  legislature  of  New  York 
further  enacted  that  the  said  Clarke,  under  the 
order  heretofore  granted  by  the  Chancellor,  or 
under  any  subsequent  order,  might  mortgage 
or  sell  the  premises  which  the  Chancellor  per- 
mitted or  might  permit  him  to  sell  as  trustee 
under  the  will  of  Mary  Clarke,  and  to  apply 
the  money  so  raised  by  mortgage  or  sale  to 
the  'purposes  required  or  to  be  required  f*430 
by  the  Chancellor,  under  the  acts  theretofore 
passed  for  his  relief. 

In  March,  1817,  the  Chancellor  authorized 
Clarke  to  sell  the  southern  half  of  the  property 
included  in  the  devise,  and  to  convey  any  part 
or  parts  of  the  said  estate  in  payment  and  sat- 
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isfaction  of  any  debt  due  and  owing  from  the 
said  Clarke^  upon  a  valuation  to  be  agreed  on 
between  him  and  his  respective  creditors:  pro- 
vided, nevertheless,  that  every  sale  and  mort- 
gage, and  conveyance  in  satisfaction,  th&t  may 
be  made  by  the  said  Thomas  Clarke,  shall  be 
approved  by  one  of  the  masters  of  the  court, 
and  that  a  certificate  of  approval  be  indorsed 
upon  every  deed  or  mortgage  to  be  made  in  the 
premises;  and  that  the  said  Clarke  be  author* 
ized  to  receive  and  take  the  moneys  arising 
from  the  premises,  and  apply  the  same  to  the 
payment  of  his  debts ;  and  invest  the  surplus  in 
such  manner  as  he  may  deem  proper,  to  yield 
an  income  for  the  maintenance  and  support  of 
his  family. 

In  October,  1818,  Thomas  B.  Clarke  executed 
a  deed  to  Peter  Mclntyre  for  a  number  of  lots, 
including  those  described  in  the  declaration,  in 
which  he  recited  that  he  had  been  empowered 
to  sell,  or  mortgage,  or  convey,  in  satisfaction 
of  any  debt  due  from  him  to  any  person,  the 
property  devised  by  Mary  Clarke,  as  aforesaid; 
and  that  Clarke  was  indebted  to  Mclntyre  in  a 
large  sum  of  money;  and  that  in  consideration 
of  the  premises,  and  of  $3,750.  the  receipt  of 
which  ne  acknowledged,  he  granted,  etc.,  etc., 
in  fee  simple  to  Mclntyre. 

The  master  in  chancery  indorsed  upon  the 
deiul  an  approval,  that  "having  exammed  the 
within  deed,  he  approved  it  m  manner  and 
form,"  and  contemporaneously  conveyed  to  Mc- 
lntyre nn  interest  he  held  as  trustee  for  Clarke. 

X'pon  the  trials  it  appeared  that  the  sale  was 
made  upon  the  consideration  of  some  debts  of 
Clarke,  that  Mclntyre  assumed  to  pay;  of  oc- 
casional advances  of  small  sums  of  money  to 
Clarke,  and  payment  of  bills,  in  which  the 
children  were  interested;  of  some  two  or  three 
years'  board  of  Clarke  and  a  portion  of  his 
children,  and  two  notes  for  about  fifteen  or  six- 
teen hundred  dollars.  It  was  shown  that  others 
431*]  of  the  children  *were  neglected  by 
Clarke,  and  subsisted  through  the  bounty  of 
friends  and  relatives. 

The  defendant  connects  himself  with  the  title 
of  Mclntyre  as  a  purchaser  at  a  sale  of  the  prop- 
erty, under  a  decree  of  foreclosure  of  his  mort- 
gage, in  1844,  by  the  court  of  chancery  in  New 
York. 

The  plaintiffs  impugn  the  proceeding  under 
which  the  conveyance  to  Mclntyre  was  made, 
and  the  sufficiency  of  the  consideration  to  sup- 
port the  conveyance.  They  contend  that  every 
material  question  in  this  case  is  res  judicata  in 
this  court,  having  been  adjudged  in  the  cases  of 
Williamson  v.  Hcrrp,  8  How.  405,  .549;  Wil- 
Hams  V.  The  Irish  Presbyterian  Church,  8  How. 
665;  and  Williamson  v.  Ball,  8  How.  566. 
They  insist  that  it  is  not  material  whether  the 
court  of  appeals  of  New  York  persist  in  their 
adherence  to  their  decision  in  the  case  of  Coch- 
ran V.  Van  Surlay,  20  Wend.  365.  If  they 
are  not  willing  to  re-examine  the  grounds  of 
that  decision,  that  is  not  a  reason  why  this 
court  should  recede.  The  decision  here  was 
made,  after  great  deliberation,  with  the  deci- 
sion in  Cochran  v.  Van  Ffurlay,  before  it.  Prop- 
erty has  since  been  bought  and  sold  upon  the 
faith  of  the  opinion  here  delivered,  and  the 
judgment,  by  this  court  pronounced.  'Every 
principle  by  which  our  law  of  precedents  is 
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justified,  tends  against  the  reopening  of  the 
case  in  this  court. 

The  litigation  in  respect  to  the  property  eon* 
veyed  by  Clarke,  under  the  authority  derived 
from  the  acts  of  the  legislature,  and  the  orders 
of  the  Chancellor,  conmienced  before  the  death 
of  Clarke.    Sinclair  v.  Jackson,  8  Cow.  543. 

The  case  of  Clarke  v.  Van  Surlay  waa  tried 
at  the  New  York  circuit  in  1833,  and  was  de- 
cided in  the  supreme  court  in  1836.  15  Wend. 
436.  It  was  removed  to  the  court  for  the  cor- 
rection of  errors,  and  was  affirmed  in  that  court, 
but  with  much  division  in  the  court,  in  1838. 
Cochran  v.  Van  Surlay,  20  Wend.  365. 

The  decree  of  foreclosure  and  sale^  under 
which  the  defendant  claims,  was  rendered  in 
1840,  and  the  sale  took  place  in  1844.  The  pur- 
chaser, subsequently  to  the  sale,  objected  to 
complying  with  his  purchase,  because  of  a  no- 
tice from  the  *devisee8  of  Mary  Clarke,  [*432 
that  they  were  claimants  of  the  property,  and 
forbade  his  entering  upon  the  same.  The  Vice- 
Chancellor,  upon  the  motion  requiring  the  pur- 
chaser to  comply,  and  the  Chancellor,  upon  ap- 
peal from  his  order,  compelled  the  purchaser  to 
complete  his  purchase.  The  reasons  for  this  order 
do  not  appear.  But  the  Vice-Chancellor  and  Chan- 
cellor might  have  said,  that  it  had  become  the 
settled  law  of  the  state  that  such  a  title  was 
valid,  and  could  have  rested  upon  the  author- 
ity of  the  case  of  Clarke  v.  Van  Surlay, 

In  1851  the  case  of  Totcle  v.  Forney,' 4  Duer, 
164,  came  before  the  superior  court  of  the  city 
of  New  York,  and  involved  the  title  to  one  of 
the  lots  conveyed  to  Mclntyre  by  Clarke,  and 
sold  under  the  decree  of  foreclosure.    That  ease 
was  determined  in  that  court,  and  its  judgment 
affirming  the  validity  of  that  title  was  sanctioned 
in  the  court  of  appeals  (14  N.  Y.  426)   subse 
quently  to  the  decisions  reported   in   8  How- 
ard in  this  court.     The  court  of  appeals,  in 
answer  to  the  argument  derived  from  the  adju- 
dication in  this  court,  say,  that  perhaps  there 
may  be  a  difference  between  the  cases  which 
were  determined  in  this  court  in  1851  and  that 
case,  but  that  the  more  suitable  answer  is,  that 
as  between  the  judgments  of  their  own  courts, 
and  those  of  the  courts  of  the    United    States, 
their  own  are  binding  where  there  is  a  conflict 
between  them,  except  in  cases  arising  under  the 
Constitution   and   laws  of  the   United   States, 
when  the  judgments  of  the  Supreme  Court  of 
the  United  States  are  of  controlling  authority. 
That  court  declares  that  the  judgment  in  Clarke 
V.  Van  Surlay  is  a  determination  of  the  court 
of  last  resort  in  this  state,  not  only  upon  all  the 
questions  of  law  in  the  case  under  consideration, 
but  upon  the  identical  title  under  which  the 
plaintiff  in  the  reported  case,  and  the  defendant 
in  the  present  case,  claimed  to  o>vn    the  prem- 
ises in  controversy  in  the  respective  suits.    . 
In  such  a  case,  there  being  no  pretense  of 
collusion,  and  no  reason  to  impute  carelessness 
or  inattention  to  the  judges,  the  determination 
should  be  considered  final  and  conclusive  upon 
all  persons  in  interest,  or  who  may  become  in- 
terested in  the  question,  as  well  as  upon  the 
parties  to  the  particular  action.      Towle  v.  For- 
ney, 4  Duer,  164;  S.  C.  14  N.  Y.  426;  Clarke  ▼. 
Davenport,  1  Bosw.  '96;  S.  C.  affirmed  [•433 
on  appeal.  And  the  question  is  now  presented  to 
this  court,  whether  they  should  adhere  to  their 
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own  opinion  as  expressed  in  the  cases  in  8 
Howard,  or  acknowledge  the  authority  of  the 
courts  of  New  York  to  settle  finally  the  contest 
upon  this  title. 

The  subject  of  the  dispute  is  real  property 
situated  within  the  state  of  New  York,  and  her 
laws  exclusively  govern  in  respect  to  the  rights 
of  the  parties,  the  modes  of  the  transfer,  and 
the  solemnities  which  should  accompany  them. 
Communis  ei  recta  sententia  est,  in  rehus  im- 
mohilihus  servadum  esse  jus  looi  in  quo  bona 
9unt  sita.  Every  sovereign  has  the  exclusive 
right  to  command  within  his  territory;  and 
the  laws  which  originate  rights  to  real  proper- 
ty are  commands  luldressed  to  the  memoers  ol 
the  state,  requiring  them  to  abstain  from  any 
interference  with  the  proprietary  right  they 
recognize  or  establish;  and  in  respect  to  this 
subject  the  sovereignty  of  New  York  has  not 
been  impaired  by  her  adoption  of  the  Federal 
Constitution.  The  power  to  establish  Federal 
courts,  and  to  endow  them  with  a  jurisdiction 
to  determine  controversies  between  certain  par- 
ties, affords  no  pretext  for  abrogating  any  es- 
tablished law  of  property,  or  for  removing  any 
obligation  of  her  citizens  to  submit  to  the  rule 
of  the  local  sovereign.  The  title  of  the  devisees 
of  Marv  Clarke  was  devested  by  authority  con- 
ferred 6y  the  legislature  of  the  state,  which  was 
exercised  subject  to  the  oversight  of  her  own 
tribunals.  The  persons  affected  by  this  author- 
ity were  natives  of  the  state — children  under 
the  superintending  care  of  the  parental  jurisdic- 
tion of  the  sUite.  It  was  in  the  constitutional 
exercise  of  this  supreme  and  exclusive  jurisdic- 
tion that  this  title  was  disturbed.  It  behooves 
every  other  state  to  enforce  or  maintain  rights 
which  have  thus  originated  in  laws  operating 
within  their  legitimate  sphere,  and  wnich  de- 
feat no  policy  of  their  own;  and  the  jurispru- 
dence of  this  court  attests  the  care  with  which 
this  court  has  observed  the  general  obligation 
(of  whicli  this  is  a  particular  instance),  in  its 
administration  throughout  the  Union. 

In  Jackson  v.  Chew,  12  Wlieat.  162,  this  court 
say: 

"The  inquiry  is  very  much  narrowed  by  ap- 
plying the  rule  which  has  uniformly  governed 
434*]  this  court,  that  where  any  principle  *of 
law  establishing  a  rule  of  real  property  has 
been  settled  in  the  state  courts,  the  same  rule 
will  be  applied  by  this  court  that  would  be  ap- 
plied by  the  state  tribunals." 

In  Beauregard  v.  A'eu?  Orleans,  18  How.  497, 
the  court  say: 

"The  judgments  of  the  supreme  court  of 
Louisiana,  upon  the  validity  of  the  sales  im- 
punged  in  this  bill,  were  given  more  than  twen- 
ty years  ago.  They  liave  formed  the  founda- 
tion upon  which  the  expectations  and  conduct 
of  the  inhabitants  of  that  state  have  been  regu- 
lated. They  have  quieted  apprehension  and 
doubt  respecting  a  title  to  an  important  por- 
tion of  a  large  and  growing  city.  They  have  in- 
vited a  multitude  of  transactions  and  engage- 
ments in  which  the  well-being  of  hundreds,  per- 
haps thousands,  of  the  citizens  of  that  state  de- 
pend. In  this  bill  there  are  several  hundreds 
of  defendants.  The  constitution  of  this  court 
requires  it  to  follow  the  laws  of  the  several 
states  wherever  they  properly  apply;  and  the 
habit  of  the  court  has  been  to  defer  to  the  deci- 
sions of  their  judicial  tribunals  upon  questions 
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arising  out  of  the  common  law  of  tlie  state, 
especially  when  applied  to  the  title  to  lands. 
Upon  cases  like  the  present,  the  relation  of  the 
courts  of  the  United  States  to  a  state  is  the 
same  as  that  of  her  own  tribunals.  They  ad- 
minister the  laws  of  the  state,  nnd  to  fulfil  that 
duty  thev  must  find  them  as  they  exist  in  the 
habits  of  the  people,  and  in  the  exposition  of 
their  constituted  authorities.  Without  this, 
the  peculiar  organization  of  the  judicial  tribu- 
nals of  the  states  and  the  Union  would  be  pro- 
ductive of  the  greatest  mischief  nnd  confusion.*' 

In  the  case  of  ArgueUo  v.  United  fHates,  18 
How.  539,  this  court  determined  that  the  colon- 
ization regulations  of  Mexico,  of  1824  and  1828. 
did  not  prohibit  the  •settlement  of  the  littoral 
or  coast  leagues  by  natives,  under  the  author- 
ity of  the  governor  of  California,  and  without 
the  consent  of  the  central  government  in  Mexi- 
co. The  same  question  was  presented  in  the 
case  of  League  v.  Kgery,  24  How.  264,  at  this 
term,  from  the  district  court  of  the  United 
States  in  Texas,  in  reference  to  the  coast  leagues 
in  that  state.  This  court  found  a  contrary 
opinion  had  prevailed  in  the  courts  of  that 
state,  and  had  become  a  'rule  of  prop-  [*435 
orty  there,  and  without  re-examining  their  own 
opinion,  or  making  any  attempt  to  account  for 
or  to  reconcile  the  difference,  without  any  hesi- 
tation applied  the  rule  adopted  in  Texas  to  the 
determination  of  controversies  existing  there. 

The  cases  reporte<l  in  8  Howard,  referred  to, 
came  before  this  court  upon  a  division  of  opin- 
ion between  the  experienced  judges  of  the  cir- 
cuit court  of  the  southern  district  of  New  York. 
The  .luthority  of  Clarke  v.  Van  f!urlay  was 
thus  impugned  in  that  tribunal.  The  decision 
in  the  court  of  errors  was  far  from  being  unani- 
mous; nor  was  the  dissent  in  that  tribunal 
feeble  or  equivocal. 

The  majority  of  this  court  were  convinced 
that  the  questions  might  be  examined  anew,  and 
that  their  answers  were  accordant  with  the 
opinion  of  the  minority  in  the  court  of  errors. 
But  in  the  prr^ent  case  there  is  no  room  for 
doubt  as  to  what  the  settled  opinion  of  the 
courts  of  New  York  is  in  reference  to  this  title 
and,  therefore,  no  occasion  for  any  hesitation 
concerning  the  obligation  we  have  to  perform. 
The  circuit  court  decided  adversely  to  the  de- 
fendant. 

Its  judgment  is  reversed,  and  the  cause  re" 
manded  for  further  proceedings. 


JACOB  E.  CURTIS,  PZ/f., 

V, 

THE  COUNTY  OF  BUTLER. 

(See  8.  C.  24  How.  435-450.) 

County   bonds,   when  valid — when  signed  by  a 
majority  of  the  commissioners,  are  valid. 

Power  was  given  In  tbe  Pennsylvania  act  of  the 
9th  February  1853,  and  by  the  agreement  of  sub- 
scription and  terms  of  payment,  to  tbe  rommis- 
sloners  of  Butler  county,  to  make  the  county  bonds 
upon  which  the  suit  is  broui^t  in  payment  for  sub- 
scription to  capital  stock  of  a  railroad  company, 
and  to  bind  the  county  to  pay  them. 

These  bonds  having  been  signed  by  hut  two  of 
the  said  commissioners  are  binding  on  the  county 
where  the  act  declares  that  two  of  the  commisslon- 


NoTK. — nomli*:  power  to  Unue :  In  aid  of  raH- 
roads — see  note  to  37  L.  ed.  U.  S.  145. 
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era  shall  form  a  board  for  the  transaction  of  hnsl- 
ness,  and  when  the  act  In  terms  makes  the  bonds 
▼alld  If  made  bj  a  majority  of  the  commissioners 
of  the  respective  counties. 

Argued  Feb,  26,  tSSl.   Decided  Umr.  U,  1861. 

ON  a  certificate  of  diviaion  in  opinion  be- 
tween the  Judges  of  the  Circuit  Ck>urt  of 
the  United  States  for  the  Western  District  of 
Pennsylvania. 

This  was  an  action  of  debt  brought  in  the 
oourt  below  by  the  j^laintiff,  Jacob  £.  Curtis,  on 
certain  coupons  claimed  to  have  been  attached 
to  bonds  issued  bv  the  county  of  Butler  to  the 
Northwestern  Railroad  Qompany,  in  payment 
of  an  alleged  subscription  of  that  county  to  the 
capital  stock  of  the  railroad  company. 

The  defendant  pleaded  ml  debet.  Upon  the 
trial  the  plaintiff  gave  in  evidence. 

1.  The  7  th  section  of  the  act  of  incorporation 
of  the  railroad  company,  the  substance  of  which, 
so  far  as  it  appertains  to  this  case,  is  stated 
in  the  opinion. 

2.  Bond  No.  1,  purporting  to  have  been  is- 
sued by  the  county  of  Butler  for  stock  in  the 
Northwestern  Railroad  Company,  signed  by 
two  of  the  commissioners  of  Butler  county. 

3.  The  petition  of  the  railroad  company  to 
the  grand  jury  and  commissioners  of  Butler 
county  for  the  subscription,  and  the  present- 
ment of  the  grand  jury  requesting  the  subscrip- 
tion. 

4.  The  coupons  of  the  bonds. 

5.  Evidence  to  show  that  the  coupons  were 
signed  by  Thomas  Robinson,  and  that  he  was 
the  clerk  of  the  commissioners  at  the  date  of 
the  bond. 

It  was  admitted  that  the  county  of  Butler 
was  one  of  the  counties  through  which  the  rail- 
road was  intended  to  pans,  and  if  ever  made, 
would  pudH. 

The  defendant  gave  in  evidence  the  subscrip- 
tion nnd  ajrroenient  between  the  commissioners 
of  the  county  of  Butler  and  the  Northwestern 
Railroad  Company,  consisting  of  a  resolution 
passed  by  the  board  of  directors  of  the  railroad 
company,  and  a  subscription  on  the  part  of  the 
county,  signed  by  three  commissioners.  The 
defemlant  further  gave  evidence  tending  to 
show  that  these  bonds  had  been  disposed  of  by 
the  company  at  less  than  their  par  value,  and 
that  the  plaintiff  had  notice  of  the  agreement 
with  the  county  as  to  the  payment  of  interest 
by  the  oompany,  etc,  and  tliat  notice  had  been 

given  to  the  plaintiff  to  show  how  he  came 
y  these  instnunents. 
The  jury,  under  the  instructions  of  the  court, 
found  a  verdict  for  the  plaintiff,  subject  to  the 
opinion  of  the  court  as  to  the  legal  authority  of 
tne  commissioners  to  bind  the  people  of  the 
county  of  Butler  by  the  securities  declared 
i^on.  The  defendant  requested  the  court  to 
Instruct  the  jury  that  no  power  was  given  by 
the  act  of  assembly  of  February  9th,  1853,  or 
by  the  a^eement  of  subscription,  or  terms  of 

eayment  to  the  commissioners,  to  make  the 
istruments  on  which  the  suit  is  broug'^^t  and 
bind  the  county  to  pay  them,  and  that  if  such 
power  was  {riven,  it  could  not  be  exercised  by 
two  of  tho  three    commissioners.     Upon    this 

Suostion  the  judges  of  the  circuit  court  were 
ividod  in  opinion. 

i/r.  Edwin  M.  Stanton,  for  plaintiff: 
746 


Two  questions  are  involTcd  in  the  certificate 
of  division  of  opinion. 

1.  Had  the  commissioners  of  Butler  coun^ 
legal  authority  to  issue  the  bonds  given  in  evi- 
dence ? 

2.  If  they  had  was  such  power  well  exercised 
by  two  out  of  the  three  commissioners  T 

The  first  question  resolves  itself  into  a  con- 
struction of  the  act  of  the  Pennsylvania  ffeneral 
assembly,  for  the  incorporation  of  the  North- 
western Railroad  Company. 

That  the  legislature  of  Pennsylvania  pos- 
sessed the  constitutional  authority,  at  the  time 
of  the  passage  of  this  act,  to  delegate  to  the 
county  of  Butler  the  power  to  execute  binding 
securities,  has  been  settled  by  the  supreme  court 
of  the  state. 

Sharplesa  v.  Mayor,  etc.,  of  Philadelphia,  21 
Pa.  147;  Commonu;ealth  v.  OommisHonere  of 
Allegheny  Co.  32  Pa.  218. 

The  very  act  in  question  has  been  before  the 
supreme  court  of  the  state,  and  its  inUidity 
conceded. 

Assuming,  therefore,  authority  on  the  part  ot 
the  legislature  to  delegate  to  the  coun&^  ana 
its  proper  officers  the  power  to  execute  and 
issue  such  instruments  as  are  the  foundation 
of  this  suit)  we  come  to  the  question,  whether 
such  a  power  has  been  actually  conferred  in  the 
present  instance. 

1.  It  is  admitted  that  Butler  county  comes 
within  the  scope  of  the  act;  it  is  one  of  ''the 
counties  through  parts  of  which  the  said  rail- 
road may  pass.'' 

2.  It  is  admitted  that  this  county,  through 
its  officers,  "the  commissioners,  or  a  majority 
of  them,"  is  authorized  to  subscrf^  to  the 
capital  stock  of  the  railroad  company,  and 
''make  payment  on  such  terms  and  in  such  man- 
ner as  may  be  agreed  upon  by  said  oompany 
and  the  county."  It  is,  however,  claimed  that 
the  *'power*'  to  make  such  payment  on  such 
terms  and  in  such  manner  as  may  be  agreed 
upon  by  the  companjr  and  the  proper  county 
does  not  necessarily  imply  that  such  securities 
ns  bonds  with  coupons  attached  to  them  may 
be  given. 

An  examination  of  the  terms  and  phrasedoffy 
of  the  act,  however,  clearly  shows  that  the 
power  to  issue  bonds  was  intended  to  be  con- 
veyed. In  this  very  section  it  is  provided  that 
'Whenever  bonds  of  the  respective  counties  are 
^i\en  in  payment  of  subscriptions,"  etc,  and 
that  "no  bonds  shall  be  given  for  less  than  one 
hundred  dollars,"  etc  Here  we  have  a  legis- 
lative construction  of  the  act,  showing  that  the 
authority  to  issue  bonds  in  the  name  of  t5c 
county  was  intended  to  be  conferred. 

In  the  actions  of  all  the  parties  concerned, 
we  find  a  similar  construction  put  upon  the  act. 
Nobody  ever  supposed  that  tne  county  could 
make  payment  of  her  subscription  in  any  other 
manner  than  by  her  credit  pledged  by  her 
bonds.  Tlie  same  astuteness  tnat  we  now  find 
employed  in  the  endeavor  to  repudiate  these 
obligations  was  then  engagtd  in  advising  and 
procuring  their  execution.  But  the  defendant's 
own  construction  of  the  law  in  making  these 
obligations  will  now  be  applied  by  courts  of 
justice  in  enforcing  their  fulfilment.  In  ike 
Co.  of  Lawrence  v.  The  yorihtceetem  R.  Co., 
32  Pa.  144,  tlie  supreme  court  granted  an  in- 
junction  on  terms  implying    and    reeo^ixinz 
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th«  ralidltv  of  tke   bondi    before   tlwt    time  privilege  to  be  InerMMd,  If  tbe  exigeneiea  of 

negotiated  ttj  the  company.  the  eompauy  shall  require  it,  to  1117  sum  not 

Of  the  "teniu  and  Dumner  of  payment  agreed  exceedinfi  ^,000,000,  ai  th«  president  and  dj- 

npon  by  the    said    comptuiv    and    the    proper  rectors  of  uiid  cMnpany  may  deem  expedient, 

county,''  the  best,  end,  to  affect  the  plaintifT,  the  By    the  3d  section    the    company    have    the 

only  evidence  is  to  be  found  in  the  Doods  tham-  right  to  build  and  construct  a  railroad    from 

selves.     Henoe  the  agreement  of  18th  August,  some  point  on  the  Pennsylvania  or   Allegheny 

1S53,  put  in  evidence  by  the    defendant,    w«s  railroad,  at  or  west  ol  Johnstown,  by  the  way 

superseded  by  the  agreement  of  the  lit  July,  of  Butler  to  the  Pennsylvania  and  Ohio  state 

I8G4,  evidenced  t^  we  bonds;  and    any    pro-  line,  at  some  point  on  the    irestern    boundary 

vision   of  the    earlier    agreement    inoonsistent  line  of  lAwrence  county,  etc.,  etc.,  to   connect 

with  the  terms  of  the  bcmd  cannot  avail  as  ■  with   any  railroai)  now    or    which     might    be 

defense  »gainst  a  bona  fide  I>ea.reT  of  the  bead*,  thereaftor  constructed  at  either  end,  or  at  nnv 

Ed.  But  suppose  a  fair  construetioa  of  the  intermediate  point  on  the  line  or  route  thereof, 
terms  of  the  act  of  0th  Feb.,  18S3,  shows  am-  For  d<^ng  this,  th<;  company  was  authorized  to 
thority  in  the  county  and  its  proper  officers  to  borrow  money  to  an  amount  not  exceeding  the 
issue  its  instruments  given  in  evidence,  a  capital  stock  of  the  company,  upon  bonds  to  be 
second  question  arises  under  the  facta  as  stated  issued  by  it  whenever  the  president  and  direct- 
in  the  certificate  of  division  of  opinion,  name-  ort  miglit  deem  it  expedient  to  do  so.  The  rate 
1y:  whether  bonds,  signed  by  two  ol  t^  three  of  interest  upon  the  bonds  was  not  to  exceed 
commissioners,  would  be  binding.  seven  per  conl,  and  they  were  to  be  convertible 

It  has  not  been  seriously  contended  that  the  into   the  stock  of  the  company,   whenever  tlie 

commissioners  were  not  tne  proper  officer*  to  holdarn  of  it  and  the  'company   might    [*446 

«xecute  tlie  bond.  ngree  to  have  that  done.       The  6th  section  oT 

Act  IGtii  April,  1834,  Puid<m'E  Digest,  1T6.  the  act  we  need  not  speak  of,  as   it   related   to 

Now,  by  the  ISth  seetiim  of  the  act  of  April,  ninttcrs  unconnected  with  the    questions  certi- 

1634,  it  IS  enacted  aa  follows:     "Two    of  the  Tied,  or  from  which  there  is  not   any   impeach- 

commisBionera  aforesaid  shall  form  a  board  for  mcnt  of  the  correct  action  of  the  company, 

the  transaction  of    bualneas,    and    when    con-  But  the  Tth  section,    the    counties    tJiroiigh 

Tened  In  nursuanee  of  notice  or  according  to  ad-  parts  of  which  the  railroad  may  pass,  were  au- 

journment,  shall  be  oompelent  to  perform    all  tt^orized  to  subscribe  to  the  capital  stock  of  the 

and   singular  the  dutiee  appertaining    to    tlie  company,  "nnd  to  make  payments  on  such  terms 

office  (^  county  commissioner*."     See  Purdon's  and  in  such  manner  as  may  be  agreed  upon  by 

Digest,  p.  17A.  the  oompany  and  proper    county."      But    the 

In  Tne  Commi**ioiiert  of  Attegheny    Oo.    v.  nmount  of  the  subscription  of  any  countv  was 

/.ecfcy,  H  S.  i  R..  160— a  ease  that  arose  before  not  allowed  to  exceed  ten  per  cent  of  the  •■• 

the  act  of  1S34  was  passed — it  was  unanimous-  H^ged  valuation  thereof    (tor  taxes),  and  N' 

ly  held  that  all  powers  conferred  upon  the  com-  fore  any  subscription  could  bo  made   for  any 

misHioners  might  be  legally  executed  by  two.  county,  the  amount    of    each    was    to    be    de- 

B  ^^'HttH,  12Bj  5  Binn.  481.  termined  and  approved  by  a  grand  jury  of  the 

it  may  be  further  remarked  that  signing  the  county.       Upon  the  report    of    a    grand    jury 

"bonds  wan  not  a  duty  of  a  deliberative  nature,  being  filed,  the  county  commissioners  were  to 

It  was  merely  carrying  into  effect  the  prerious  carry  it  into  effect,  accordingly.     Then,  when- 

delibtrations  of  the  board  and  their  agreement  ever  bonds  of  the  respective  counties  were  ^ven 

with  the  company.  in  payment  of  subscriptimis,  the  commissioners 

Jfr.  J.  S.  Blkok  lor  the  defendant.  Mvere  prohibited  from  selling  them  at  less  than 

....,     ...       ■,     .■       -tr              J  1-     _j    *L  PM;  "'"'  *"•'*'  bonds  the  state  eiempted  from 

445')     'Mr.   Justice   War>e     delivered    the  ^^^u^  u^til  the  dear  profit  on  the  busii-e-s 

opwiion  of  the  court:  „,  y,p  j^iiroad  amounted  to  six  per  cent  on  Oie 

This  case  has  been  sent  to  us  upon  a  certiil-  ^^  thereof;  and  it  waa  declared  that  the  sub 

caU  of  division  upon  two    points,    which    oc-  j^ription  of  the  counties  was  to  be  held  to  be 

curred  between  the  judgw  upmi  the  trial  of  it  ^^j-^  „^^  ^^^^  by  a  majority  of    iU    com- 

m  the  court  below:     1.  Had  the  commissioners  „^ggio„e„.       With   this  analysis  of    the    act, 

of  Bntler  countyjegal  authorf^  to    iseue   the  ^^^^  ^^^^^  ^j,^  j^^  ^^^             ^^^  i^^„^ 

bond*  give*  in  eWdencel    2   If  they  hsd^  was  proceed  to  consider  the  points  submitted 

sudi  power  or  authority  well  exercised  by  two  f^  -^ 

out    of    the    three  commissioners  of    the    said  i^  the  first  place,  after  a  careful  examination 

county,  or  were  the  bonds    signed    by  two  of  ^f  y.^  act  to  which  this  act  was  made  subordl- 

them  hmdMgl          , ,  ,.   .^     ,.      ,                        ,  nate,  we  do  not  find  that  anything  was  done  by 

The  act  under  whidi  the  bonds  were  issued  ^^^  eommiMioners  inconsistent  with  it,  or  h»-sr- 

-was  passed  9th  February,  1853,     The  lat  sec-  ;                  ^5,^       i^t^  certified, 

tion  enumerates  the  persons  by  name  who  were  Ve  tliink  that  the  county  commissioners  had 

to  become  commissioners  to  open  books,  receive  (.j^o^jty   from  the  legislature  to  execute  the 

subscriptions  of  stock   and  to  o™m«   a  com-  ^^     ,^j       the  faith,  credit,  and  prop- 

panv  by  the  name   style,  and  t  tie  of  the  North-  „t      '(  ti,e  county,  to    pay    them.     Authority 

-wceUrn  Railroad  Company,  with  ail  the  powers,  liijuii,.i             j,          *;',.,.         ,' 

and  subject  to  all  the  duties,  restrict iofis,  and  «-as  g.ven  by  the  Tth  -action  of  the  charter.     It 

rcKulations.   prescribed  by   ai    act    regulating  dech.rcs  that  the  co.n  y  sha  1   have  pow  r  to 

rajlrosd  oomMnies.  approved  the  19th  of  Febru-  subscribe  to  the  capital   stock   of  the  railroad 

nry.  I34fl,  "so  far  aa  the  same  are  not  allowed  KHiipnny,  and  to  make  payment  in  such  manner 

and  supplied  by  the  provisions  of  this  act."  and  upon  such  terms  n»  may  be  agreed  upon 

By   the  2d  section   of  the    act,    the    capital  tietwecn  thp  county  and  the  company. 

(■took  of  the  company  was  to  be    dtvideij    into  It  cannot  be  denied  that  this  was  an  author- 

tweiitv  thonaand  sharea,  of  (50  aadi,  with  tbe  i^  to  the  oounty  *to  nuke  a  cuutmct  ol  i'"-- 
24  How. 
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eubscription,  and  that  it  contemplates  a  pav- 
ment  for  it  prospectively  **by  bonds  which, 
when  made  in  the  name  of  any  county,  were  to 
be  held  valid,  if  made  by  a  majority  of  the 
commissioners  of  the  respective  counties."  The 
power  to  subscribe,  the  manner  of  payment^  the 
limitation  upon  the  amount  of  subscription,  the 
mode  of  carrying  that  out  through  the  inter- 
vention of  a  grand  jury*s  approve  and  report, 
the  allowance  of  bonds  to  be  given  in  payment, 
the  restriction  of  the  same  upon  the  railroad 
company  to  which  they  were  to  be  transferred, 
not  ti>  sell  the  bonds  at  less  than  par,  the  hind- 
rance upon  the  issue  of  bonds  of  less  than  .^100. 
the  exemption  of  them  from  taxation  upon  a 
contingency  until  the  clear  profits  of  the  rail- 
road shall  amount  to  six  per  cent  upon  the  cost 
of  it,  are  significant  of  what  was  intended.  All 
of  those  particulars  in  this  section  of  the  stat- 
ute are  to  be  considered  together  in  the  con- 
struction of  it. 

No  one  questions  that  the  legislature,  then, 
had  the  power  to  incorporate  such  companies, 
and  to  allow  the  counties  of  the  state  to  become 
interested  in  them  upon  the  faith  of  county  se- 
curities, for  the  transportation  of  personb  and 
things  in  all  the  vehicles  used  for  commerce* 
and  ihe  carrying  trade,  eitlier  by  water,  or  by 
land  upon  ordinary  artificial  rouds.  And  that 
associations  of  persons  might  be  incorporated 
for  the  construction  of  the  latter,  either  bv 
money  already  subscribed,  or  by  money  to  to 
raised  or  borrowed  by  certificates  of  indebted- 
ness, with  certificates  of  interest  attached,  sep- 
arable from  the  former,  for  the  payment  of 
interest,  payable  at  particular  times. 

'Vho  objection  now,  as  we  understand  it,  is  not 
that  the  legislature  had  not  such  a  power.  But 
it  is  said,  in  the  exercise  of  it,  that  the  rail- 
road company,  and  the  counties  through  which 
the  road  might  be  constructed,  had  mistaken  tlie 
terms  upon  which  the  counties  might  subscribe 
to  the  capital  of  the  railroad  company,  as  to  the 
manner  for  the  payment  of  the  subscription;  in 
other  words,  that  the  counties  in  issuing  bonds 
with  coupons  had  mistaken  the  special  au- 
thority given  to  them  by  the  7th  section  of  the 
act.  and  had  made  a  different  contract,  which 
could  not  he  judicially  enforced. 
448*]  'That  section  is  as  follows:  "That  the 
counties  through  parts  of  which  said  rail- 
road may  pass  shall  be  authorized  to  subscribe 
to  the  Ciipital  stock  of  the  railroad  company, 
and  to  make  payment  on  such  terms  and  in 
such  manner  as  may  be  agreed  upon  by  said 
eom|)iiny  and  the  proper  county;  provided, 
that  tlie  amount  of  subscription  by  said  county 
shall  not  exceed  ten  per  cent  of  the  assessed 
valuation  thereof,  and  that  before  any  such 
piibseription  shall  be  made,  that  the  amount 
thereof  shall  be  fixed  and  determined  by  one 
grand  jury  of  the  proper  county,  and  approved 
by  the  same;  and  that  upon  the  report  of  sudi 
grand  jury  being  filed,  the  county  commission- 
ers nmy  carry  the  same  into  effect  by  making, 
in  the  najne  of  ihe  county,  the  subscription 
directed  by  the  grand  jury:  provided,  that 
whenever  the  bonds  of  the  respective  counties 
are  given  in  payment  of  subscriptions,  that  the 
same  shall  not  be  sold  by  the  railroad  company, 
at  less  than  par  vahie,  and  no  bonds  shall  be  in 
less  amount  than  one  hundred  dollars,  and  that 
such  bonds  shall  not  be  subject  to  taxation  un- 
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til  the  dear  profits  of  said  railroad  oompany 
shall  amount  to  six  per  cent  upon  the  cost 
thereof;  and  that  all  subscriptions  made  or  to 
be  made  in  the  name  of  any  county  shall  be  held 
amd  deemed  valid  if  made  by  a  majority  of  tbe 
commissioners  of  the  respe^ve  oounties." 

Now,  we  freely  subscribe  tq  the  rule  that 
neither  privileges,  powers,  nor  authorities,  can 
pass  by  an  act  of  incorporation,  unless  they  be 
given  in  unambiguous  words,  and  that  an  act 
giving  special  privileges  must  be  construed 
strictly.  That  in  such  a  case,  where  a  sentence 
is  capable  of  having  two  distinct  meanings, 
that  a  construction  must  be  ^ven  to  it  most 
favorable  to  the  public.  But  in  applying  these 
principles  to  this  case,  it  must  be  done  with 
reference  to  the  subject-matter  contemplated  by 
the  legislature,  as  a  whole,  and  not  allow  its 
manifested  intention  and  design  to  be  defeated 
by  denying  to  the  counties  the  only  means  of 
paying  their  subscription,  by  which  the  main 
object  could  be  accomplished. 

Why  was  it  that  the  legislature,  in  drawing 
the  section,  directed  that  the  subscriptions  of 
the  counties  should  be  made  upon  terms  and 
in  manner  as  the  railroad  and  the  counties 
'might  agree  upon;  that  it  limited  the  [*449 
amount  of  subscription  upon  an  assessed 
valuation  of  the  property  of  the  county;  that  it 
contemplated  a  taxation  contingently  upon  the 
bonds  of  the  counties,  respectively,  that  they 
were  to  be  given  in  payment  of  subscriptions, 
unless  it  hmi  been  its  'dear  intention  that  the 
subscriptions  were  to  be  paid  for  by  county 
bonds,  when  both  company  and  county  should 
make  such  a  contract. 

This,  in  our  view,  is  not  a  case  of  amlHguity 
in  the  power  given,  but  one  of  as  dear  designa- 
tion as  could  have  been  expressed.  Nor  was  it 
a  case  in  which  the  legislature  imposed  a  public 
burden.  It  was  no  more  than  giving  to  the 
people  of  the  county  a  right  to  tax  themselves 
for  an  anticipated  advantage  to  arise  from  an 
expenditure  of  their  own  money  in  the  con- 
struction of  a  railroad.  It  wasthe  concern  of 
the  county;  the  same  as  it  would  have  been  if 
the  county  had  been  legislatively  empowered  to 
tax  themselves  to  clear  out  a  river  for  a  better 
navigation,  or  for  the  .  cutting  of  a  canal. 
Whether  the  allowance  for  the  issue  of  bonds 
for  either  of  those  purposes  will  be  judidous, 
depends  upon  the  subject  and  the  regulations 
which  the  legislature  may  impose  for  their  exe- 
cution. 

in  our  best  judgment,  applied  as  it  has  been 
to  the  7th  section  of  the  act  to  incorporate  the 
Northwestern  Railroad  Company,  in  connection 
with  a  full  consideration  oi  the  rules  for  the 
construction  of  the  po^'ers  of  cor]>oration8.  we 
have  been  unable  to  find  anything  in  the  7th 
section  equivocal  or  doubtful  as  to  the  power 
given  to  the  counties  to  make  and  to  pay  for 
their  subscriptions  to  the  railroad  company, 
and  nothing  wrong  as  to  that  company  having 
receive<l  them  according  to  its  charter. 

We  therefore  answer  to  the  first  point  certi- 
fied to  this  court,  "that  power  was  given  in  the 
act  of  the  9th  February,  1853,  and  by  the  agree- 
ment of  subscription  and  terms  of  payment,  to 
the  commissioners  of  Butler  county,  to  make 
the  instruments  upon  which  the  suit  is  brought, 
and  to  bind  the  county  to  pay  them.*' 

We  will  now  proceed  to  the  second  point  oer- 
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tifled  to  this  eouTt:  >nd  If  any  power  was  given  lk«  »«ixure  and  tale  of  property  will  prevail — 

■450*]  to  issue  bonds  payable  to  'bearer,  with  marahal's  riyht  to  hold  it  gueation  for  Federal 

coupons  attached,  it  could  not  be  eiercised  by  oourl,  not  for  ttate  court — egiiily  notion  in 

two  out  ot  the  three  com  mi  eei  oners  of  the  xaid  Faderal  court,  to  rettrain  suit  at  laui  in  iam« 

county ;  and  that  these  bonds  having  been  signed  oourt,  is  not  on  original  action  and  it  moiit- 

bf  but  two  of  the  said  commissioners  are  not  tained  urilhoMt  r^ertnoe  to  residence  of  tht 

binding  on  the  county.  partie*. 

We  have  examined  the  acts  relatins  to  who  ,_   ,.,..  „         .        _,_.,           ,.     „, 

ftre  designatea  to  exercise  the  cor^rate  powers  atate  and  Federal  proem,  od  wblcb  propertr  has 

of  the  county.     By  the  act  of  the  15th  April,  been   aelied,   tbe  quMllon   at   to   clilch   tiithorltr 

1834,  the  commUsionerB  are  to  do  so;  and  it  is  J^iiiEL'j?/,!?™*  ^Jl',?"'  "'^i  ""'  ^,fV""^  "i"" 

1    '        .  .1  ..  J1.   J.     11     *  1.1.  the  rlffbts  01  tbe  renpectlTe  ntrFi^H  to  tb«  ni'opertj 

now  claimed,  as  there  are  three,  that  all  of  them  teiied,  but  upon  the  question,  wblcb  jurisdiction 

should   have   signed  the   bonds   to  make   them  bad  Orit  attacbed  b;  tbe  aelzure  ipd  cuttudr  ot 

binding  upon  the  county.    But  by  the  l»th  sec-  ""^fif?'",'/ "jJfL'JS  '.T^t'^^k.^.,..  i.    ^-i  h    .h. 

..       ^  .^      _,.    ^,.  ■     .1    1       J  J.L   .  J.          «  1.1.  TbiB  rule  applies  to  tn  atticnment  Ittued  dt  the 

tion  of  the  act,  it  is  declaied  that  two  of  the  ij.  g.  circuit  c'oiitI. 

cammiMioners  shall  form  a  board  for  the  trans-  Wbere  properu^bas  been  teUpd  under  the  procen 

«:tion  of  business,  and  when  convened  in  pur-  °;  iS",U?u"S;iv  oTtlle"  mir.bll  't'hV'iiKS?"to  h"d 

•uance  of  notice  or  aeeording  to  adjournment,  it  it  a  question  belonRiiiL:  to   ibe   Federal  court, 

'hull  lie  competent  to  perform  all  and  singular  under  whose   process  Ir   wag  sel/.i^.   lo   delermlue, 

the  dutiea  appertaining  to  tlie  office  of  county  ;,°''t^"'c;u*r;'  to''lSter'ti'r'J^>.Uh''rt''  '"^  ^"^'"  "'  *"" 

commissioners.    Purdon's  Digest,  176.  It  belones  to  tbe  Kederil  courts  to  determine  tba 

Before  the  act  of  1834  was  passed,   it  was  question  o?  tlielr  own  jurltdlctloa,  tbe  nitlmste  ar- 

hel.l  in  the  CHse  of  The  Comraittionert  of  AtU-  Si,V,^„'*'''«   ""  "P"""*  Jodlcltl   tribunal   ot  the 

gXenj/  Ooiutly  ▼.  Leoky,  S  Serg.  ft  B.  ISA,  that  a  bin  aied  on  tbe  equitr  side  or  a  Federal  court 

ftll   powers  conferred   upon   the   aomroisaioners  <o  restrsin  or  regulate  ludgmeDis  or  suits  at  law  In 

ml,ht  b.  IwUlj  a»j.trf  b,  two,  wlttoul  Ih.  ii'i.-S.ltS'.'idSSu'S.":;'*?'™.'.  ss"b,: 

concurrence    of    the    third.      The    same    ruling  cess,  la  not  an  orislnar  suit,  but  BnclllsrT  snd  de- 

will  bo  found  in  Cooper  d   Orove  v,  Lampler  pendent,  sunplemenlarv  merelT  to  tbe  original  suit 

rotcnthip.  8  WatU   128 ;  6  Binn.  481.    But  why  JSf  ^U'»nl  ','oX  WenS?p  or"rUidlI."«  of '^ 

eite  authorities,  wben  the  act  in  terms  makes  partiei. 

the  bonds  valid  if  made  by  a  majority  of  the  .          >  >,       r   •as.         r.    -j  j  ■.        n    laaa 

«>n.n.ia«oii.Ts  of  tlii:  resp^tive  counties  t  ^"^"'^  "<^-  *'  ""'        '^"^^'^  ""   ^*-  '^"• 

We,  thercfoTt,  antmer  the  second  point  oerO-  xn   ERROR  to   the  Supreme   Judicial   Court 

fied,  that  the  bondt  upon  mhioh  suit  is  brought,  1  of    the    Commonwealth    of    Mnssachusetts, 

being  tigntd  by  (loo  out  of  the  three  commitnon-  within  ajid  for  the  County  of  Middlesex,  in  the 

era,  are  binding  upon  the  county  of  Butler.  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 

Ur.  Bfurj  M.  Faner,  for  plaintiff  in  er- 

1.    Persons  and  property  "in  the  custody  of 

LYCUROUS   EDGERTON,   William   H.   Dunn    ^■^^  '»'^'  <>'  »  "•«*«  »"  withdrawn  from  the  pro- 

and  John  O.  Wright.  «**  of  *■•'«  ">""■  «'  the  United  States  (unless 

Congress   has   otherwise   specifically   enacted). 

Writ  of   error   for  delay.     Cause   dismissed    nnd  in  like  niauiii-r  ppiscmii  iind  piaprrty  in  the 

with  ten  per  cent  damages.  custodv  of  the  Uw  of  the  United  SUtes  are  not 

fc,  ,u"us;  ta  f4^  '                      »"'"U  „,„,  c™p,„™.    0.1.™.  2    Curt.    C.  C.    «6, 

>/»»■.    T     f.,-—!.!!!  .^A  n    n    n     i.  *  ^88;  1^*  parte  Robineon,  fl  McLean,  355. 

H.t,X^;.^n^^                             ■      ••      **"  2    An  ittempt  was  eariy  made  to  draw  a  dis- 

defendanU  in  error.  ^^^^^^^^  .^  ,^^^^  ^,  ^j^^  j^^it^^  g^^^  i„  ^^ 

Mr.  Chief  Justice  Tmsuj  delivered  the  opin-  tera  of  admiralty  jurisdiction, 

ion  of  the  court:  Certoin  Logt  of  Mahogany,  2  Sumn.  589, 

Upon  examining  the  record  in  this  case,  the  Rut  even   in  admiralty  matters,  the  earlier 

court  is  of  opinion  that  the  writ  of  error  was  doctrine  has  been  definitely  overruled, 

sued  out  merely  for  delay,  and  therefore  aCBrm  Taylor  v.  Carryl,  01  U,  S.    (20  How.)   687; 

tn«  judgment,   with   10  per  cent  damages,  ac-  12  Harris,  Pa.  284. 

cording  to  the  second  section  of  the  83d  rule  of  Mr.  Hearr  C.  HatobiMS,  for  defendant  in 

this  court.  error: 

—  '  —  Replevin  was  properly  brought  in  this  case. 
WATSON    FREEMAN,   Marshall    U.    S.,   etc.,  "^^  attachment   made  by  the  marshal   was   a 

Fllf.  i»  Err.  collateral  proceeding,  to  secure  paynient  of  the 

^  p         ''  judgment  that  might  be  recovered  in  the  suit 

JABEZ  C.  HOWE.  John  H.  Wilkin,  and  Wll-   ^'"bJ'liiV  wrlr^\Xh%'V"rorthe 

Uam  Mmot,  Jr.  defendant  named  in  the  writ,  and  his  writ  onlj 

(See  8.  C  24  How.  460-461.)  afforded  him  a  justification  for  attaching  such 

Tht  juritdietitm  which   hat   first   attached  in   property,  and  he  took  the  property  of  a  stran- 

- — — gcr— that  is,  of  the  defendants  in  error.     The 

ioteto2!rc*a    defendants  in   error  had  no  remedy  except  In 

the  state  courL     They  must  bring  their   suil 
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thei-e  or  not  at  all.  They  ^^i"®  citizens  of  Mai^ 
sachusetts,  as  was  also  the  marshal,  and  the 
property  replevied  was  there  situated.  There 
was  no  connict  of  jurisdiction,  and  none  could 
possibly  arise. 

1  Kent,  CJom.  411,  7th  cd.  410,  5th  ed.;  8lo- 
cum  V.  Mayherry,  2  Wheat.  1 ;  Banna  v.  Btein- 
bergeVf  6  Blackf.  520;  Bruen  v.  Ogdetit  6  Halst. 
370;  Teal  v.  Felton,  12  How.  284;  Dunn  v.  Vail, 
7  Mart  416;  Clements  v.  ^erry,  11  How.  398; 
Taylor  v.  Royal  Sawon,  1  Wall.  Jr.  311;  Free- 
man  v.  Robinson,  7  Ind.  321. 

This  was  not  a  proceeding  in  rem,  nor  like 
the  case  where  a  marshal  has  a  prisoner  in  his 
custody.  In  those  cases  the  custody  of  the 
thing  or  of  the  prisoner  lies  at  the  very  founda- 
tion of  the  jurisdiction  in  the  suit  and,  there<> 
fore,  to  take  from  his  custody,  by  process  from 
a  state  court,  the  thin^  or  the  prisoner,  would 
be  to  deprive  the  United  States  Court  of  its  jur« 
isdiction,  and  to  draw  in  question  the  validity 
of  the  authority  exercised  under  the  United 
States. 

But  this  suit,  in  which  the  marshal  attached 
these  cars,  was  brought  to  recover  a  debt,  and 
no  question  could  possibly  arise  in  that  suit 
whether  the  property  attached  by  the  marshal 
belonged  to  the  defendant  therein  or  not;  no 
form  of  pleading  could  brin^  this  Question  be- 
fore the  court,  and  the  suit  would  and  did 
proceed  to  judgment  independently  of  the  fact 
whether  property  was  attached  or  not.  The 
only  question  in  that  suit  was,  whether  the  de- 
fendant was  indebted  to  the  plaintiff  as  alleged 
therein. 

The  case  of  Taylor  v.  Carryl,  61  U.  S.  (20 
How. )  588,  is  not  in  point.  The  opinion  of  the 
majority  of  the  court  in  that  case  proceeded 
upon  the  ^ound  that  the  process  from  the  state 
court  and  that  from  the  United  States  Court 
were  both  proceedings  in  rem,  and  of  course 
that  which  was  prior  in  time  had  precedence, 
and  the  property  could  not  be  taken  from  the 
possession  of  the  state  court,  because  poeses- 
lion  of  the  property  was  essential  to  its  juris- 
diction. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  supreme  court 
of  Massachusetts. 

The  case  was  this:  Selden  F.  White,  of  the 
state  of  New  Hampshire,  in  1856  instituted  a 
suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Massachusetts  against  the 
Vermont  &  Massachusetts  Railroad  Com- 
pany, a  corporation  imder  the  laws  of  Massa- 
chusetts, to  recover  certain  demands  claimed 
against  the  defendants.  The  suit  was  com- 
menced in  the  usual  way,  by  process  of  attach- 
ment and  summons.  Freeman,  the  marshal,  and 
Slaintiff  in  error,  to  whom  the  processes  were 
elivered,  attached  a  number  of  railroad  cars, 
which,  according  to  the  practice  of  the  court, 
were  seized  and  held  as  a  security  for  the  satis- 
faction of  the  demand  in  suit  in  case  a  judg- 
ment was  recovered.  After  the  seizure,  and 
while  the  cars  were  in  the  custody  of  the  mar- 
shal, they  were  taken  out  of  his  possession  by 
the  sheriff  of  the  county  of  Middlesex,  under 
a  writ  of  replevin  in  favor  of  Howe  and  others, 
the  defendants  in  error,  issued  from  a  state 
court.  The  plaintiffi  in  the  replevin  suit  wer€ 
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mortgagees  of  the  Vermont  &  Massachusetta 
Railroad  Company,  including  the  cars  in  ques- 
tion, in  trust  for  the  bondholders,  to  secure  the 
payment  of  a  large  sum  of  money  which  re- 
mained due  and  unpaid. 

The  defendant^  Freeman^  in  the  replevin 
suit,  set  up,  by  wav  of  defense,  the  authority 
by  which  he  held  the  property  under  the  cir- 
cuit court  Qf  the  United  States,  which  wa» 
overruled  by  the  court  below,  and  judgment 
rendered  for  the  plaintiffs.  The  case  is  now  be- 
fore us  on  a  writ  of  error. 

I.  The  suit  in  this  case  has  been  instituted 
and  carried  on  *to  judgment  in  the  court  [*454 
below  under  a  misapprehension,  of  the  settled 
course  of  decision  in  this  court  in  respect  to  the 
case  of  conflicting  processes  and  authorities,  be< 
tween  the  Federal  and  state  courts ;  and  also  in 
respect  to  the  appropriate  remedy  of  the  plain* 
tiffs  for  the  grievances  complained  of. 

As  it  respects  the  effect  to  be  given  to  the  pro- 
cesses of  the  courts^  whether  state  or  Federal, 
the  subject  was  so  fully  and  satisfactorily  ex- 
amined in  the  case  of  Taylor  v.  Carryl,  20  How. 
583,  the  last  of  the  series  on  the  subject,  we  need 
only  refer  to  it,  as  all  the  previous  cases  will 
there  be  found. 

The  main  point  there  decided  was,  that  the 
property  seized  by  the  sheriff,  under  the  pro- 
cess of  attachment  from  the  state  court,  and 
while  in  the  custody  of  the  officer,  could  not  be 
seized  or  taken  from  him  by  a  process  from  the 
district  court  of  the  United  States,  and  that 
the  attempt  to  seize  it  by  the  marshal,  by  a 
notice  or  otherwise,  was  a  nullity,  and  gave  the 
court  no  jurisdiction  over  it,  inasmuch  as,  to 
give  jurisdiction  to  the  district  court  in  a  pro- 
ceeding in  rem,  there  must  be  a  valid  seizure 
and  an  actual  control  of  the  res  under  the  pro- 
cess. 

In  order  to  avoid  the  effect  of  this  case,  it  has 
been  assumed  that  the  question  was  not  one  of 
conflict  between  the  state  and  Federal  authori- 
ties, but  a  question  merely  upon  the  relative 
powers  of  a  court  of  admiralty  and  a  court  ol 
common  law  in  the  case  of  an  admitted  mari- 
time lien.  But  no  such  question  was  discussed 
by  Mr.  Justice  Campbell,  who  delivered  the 
opinion  of  the  majority  of  the  court,  except  to 
show  that  the  process  of  the  district  court  in 
admiralty  was  entitled  to  no  precedence  over 
the  process  of  any  other  court,  dealing  with 
property  that  was,  in  common,  subject  to  the 
jurisdiction  of  each.  On  the  contrary,  he  ob- 
served, at  the  close  of  the  opinion,  that  the  vieii 
taken  of  the  case  rendered  it  unnecessary  "to 
consider  any  question  relative  to  the  respectiTe 
liens  of  attaching  creditors,  and  of  seamen  for 
wages,  or  as  to  the  effect  of  the  sale  of  the  prop- 
erty as  chargeable,  or  as  perishable,  upon  them.** 

The  minority  of  the  court  took  a  different 
view  of  the  question  supposed  to  be  involved  in 
the  case.  It  is  succinctly  ^stated  by  the  r*455 
Chief  Justice,  at  the  commencement  of  his  dis- 
senting opinion.  He  observes:  "The  opinion  of 
the  court  treats  this  controver^  as  a  conflict  be- 
tween the  jurisdiction  and  rights  of  a  state 
court  and  the  jurisdiction  and  rights  of  a  court 
of  the  United  States,  as  a  conflict  between 
sovereignties,  both  acting  by  their  own  officers 
within  the  sphere  of  their  adoiowledged  powers. 
In  my  judgment,  this  is  a  mistaken  view  of  the 
queetion  presented  by  the  record.    It  is  not  s 
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question  between  the  relative  powers  of  a  state 
and  the  United  States,  acting  through  their 
judicial  tribunals,  but  merely  upon  the  relative 
powers  and  duties  of  a  court  of  admiralty  and 
a  court  of  common  law  in  the  case  of  an  ad- 
mitted maritime  lien;"  and  hence  the  con 
elusion  was  arrived  at,  that  the  power  of  the 
admiralty  was  paramount.  The  majority  of  the 
court  were  of  opinion  that,  according  to  the 
course  of  decision  in  the  case  of  conflicting  au- 
thorities under  a  state  and  Federal  process,  and 
in  order  to  avoid  unseemly  collision  between 
them,  the  question  as  to  which  authority  should, 
for  the  time,  prevail,  did  not  depend  upon  the 
rights  of  the  respective  parties  to  the  property 
seized,  whether  the  one  was  paramount  to  the 
other,  but  upon  the  question,  which  jurisdiction 
had  first  attached  by  the  seizure  and  custody  of 
the  property  under  its  process. 

Another  distinction  is  attempted  by  the  de- 
fendants in  error.     It  is  admitted  that  in  the 

.M*  <ii  a  piocv'tnling  in  rem,  the  property  seized 

•'  ir,  f^o  rnstodv  of  the  officer  is  protected 
from  any  interference  by  state  process.  But  it 
is  claimed  that  the  process  of  attachment  issued 
by  a  common  law  court  standi  upon  a  different 
footing,  and  the  reasons  assigned  for  the  dis- 
'irc'ti'iM  nn..,  ilint  in  the  one  case  the  property 
seized  is  the  subject  of  legal  inquiry  in  tlie  court, 
the  matter  to  be  tried  and  adjudicated  upon,  and 
which,  in  the  language  of  the  counsel,  lies  at 
the  foundation  of  the  jurisdiction  of  the  court; 
but  that,  in  the  other,  the  property  seized, 
namely:  under  the  attachment,  is  not  the  sub- 
<H-i -matter  to  be  tried,  like  the  property  which 
■  f  K..  ci*i.{oe^  of  a  libel  tw  rem,  a«  the  process  is, 
simply,  for  the  recovery  of  a  debt,  without  any 
lien  or  Ciiarue  upon  the  property,  except  that  re- 
456*]  suiting  from  the  'attachment  to  secure 
the  debt,  and  that  the  question  of  lien  upon  the 
property  is  a  collateral  one,  which  the  Federal 
court  could  not  hear  and  decide  in  the  action  be- 
fore it;  and  further,  that  the  question  of  liabil- 
ity of  the  railroad  company  was  upon  certain 
bonds,  the  trial  and  judgment  upon  which 
would  not  be  affected  by  the  possession  or  want 
of  possession  of  the  property  seized  by  the  mar- 
shal. 

The  idea  which  seems  to  prevail  in  the  mind 
of  the  learned  counsel  on  the  part  of  the  defend- 
ant in  error  is,  that  there  is  something  peculiar 
•»m]  e\*raordinnrv  in  a  proceeding  in  rem  in 
admiralty,  and  in  the  lien  upon  which  it  is 
founded,  that  invests  them  with  a  power  far 
above  the  proceedings  or  liens  at  common  law, 
or  by  statute;  and  that,  while  the  seizure  of  the 
property  in  the  one  case,  by  the  marshal,  pro- 
tects it  from  all  interference  by  state  process, 
in  the  other  no  such  protection  exists. 

The  court  is  not  aware  of  any  such  distinc- 
tion. In  the  case  of  a  proceeding  in  rem  in 
admiralty,  the  lien  or  charge,  which  gives  the 
right  to  seize  the  property,  results  from  the  prin- 
ciples of  the  maritime  law.  In  the  proceeding 
by  attachment  in  a  court  of  oommon  law,  the 
lien  results  from  statute  or  common  law;  and  in 
both  cases,  unless  the  party  instituting  the  pro- 
oee<ling8  sustains  his  demand  to  secure  which 
the  lien  is  claimed,  the  property  is  discharged. 
In  bothy  the  property  is  held  contingently,  de- 
pendent upon  the  result  of  the  litigation.  In 
'  * '.  imiralty,  in  the  case  of  oollision,  upon  a 
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bill  of  lading,  or  charter-party,  for  salvage,  etc., 
etc.,  the  main  questions  litigated  are  not  thft 
questions  of  lien,  but  fault  or  not  in  the  col- 
lision, the  fulfilment  or  not  of  the  contract  in 
the  bill  of  lading,  or  charter-party,  or  the  right 
to  salvage. 

The  same  observations  are  alike  applicable  to 
all  cases  of  attachment  in  courts  of  common 
law,  where  the  lien  is  given  by  statute. 

It  is  true,  in  a  proceeding  in  rem,  any  person 
claiming  an  interest  in  the  property  paramount 
to  that  of  the  libelant,  may  intervene  by  way  of 
defense  for  the  protection  of  his  interest;  but 
the  same  is  equally  true  in  the  case  of  a  pro- 
ceeding by  'attachment  in  a  court  of  [*nl 
common  law,  as  will  be  shown  in  another  branch 
of  this  opinicm. 

Some  stress  has  also  been  placed  upon  the  idea, 
that  the  forcible  dispossession  of  the  marshal, 
of  the  property  under  the  attachment,  would 
not  affect  the  jurisdiction  of  the  court,  or  inter- 
rupt the  proceedings  in  the  suit;  but  the  same 
is  equally  true  as  respects  the  proceedings  in 
rem  in  the  admiralty.  The  forcible  disposses- 
sion of  the  marshal,  of  the  property  once  seized, 
would  not  affect  the  jurisdiction,  or  prevent  a 
decree  in  the  case. 

Another  and  main  ground  relied  on  by  the 
defendants  in  error  is,  that  the  process  in  the 
present  instance  was  directed  against  the  prop- 
erty of  the  railroad  company,  and  conferred  no 
authority  upon  the  marshal  to  take  the  property 
of  the  plaintiffs  in  the  replevin  suit.  But  this 
involves  a  question  of  right  and  title  to  the 
property  under  the  Federal  process,  and  whidi 
it  belongs  to  the  Federal,  not  the  state  courts,  to 
determine.  This  is  now  admitted;  for  though 
a  point  is  made  in  the  brief  bv  the  counsel  for 
the  defendant  in  error,  that  this  court  had  no 
jurisdiction  of  the  case,  it  was  given  up  on  the 
argument.  And  in  the  condition  of  the  present 
case  more  than  this  is  involved;  for  the  prop- 
erty having  been  seized  under  the  process  of 
attachment,  and  in  the  custody  of  the  marshal, 
and  the  right  to  hold  it  being  a  question  belong- 
ing to  the  Federal  court,  under  whose  process 
it  was  seized,  to  determine,  there  was  no  au- 
thority, as  we  have  seen,  under  the  process  of 
the  state  court,  to  interfere  with  it.  We  agree 
with  Mr.  Justice  Grier,  in  Peek  v.  Jenneaa,  7 
How.  624,  625.  "It  is  a  doctrine  of  law  too 
long  established  to  require  citation  of  authori- 
ties, that  where  a  court  has  jurisdiction,  it  has  a 
right  to  decide  every  question  which  occurs  in 
the  cause;  and  whether  its  decision  be  correct 
or  otherwise,  its  judgment,  till  reversed,  is  re- 
garded as  binding  in  every  court;  and  that 
where  the  jurisdiction  of  a  court,  and  the  right 
of  a  plaintiff  to  prosecute  his  suit  in  it,  have 
once  attached,  that  right  cannot  be  arrested  or 
taken  away  by  proceedings  in  another  court." 
"Neither  can  one  take  the  property  from  the 
custody  of  the  other  by  replevin,  or  any  other 
process;  for  this  would  'produce  a  con-  [*458 
flict  extremely  embarrassing  to  the  administra- 
tion of  justice." 

The  case  of  Blocum  v.  Mayberry,  2  Wheat.  2, 
has  been  referred  to  as  holding  a  different  doc- 
trine from  that  maintained  by  the  plaintiff  in 
error  in  the  present  case. 

We  have  examined  the  case  attentively,  and 
are  satisfied  that  this  is  a  misapprehenKion. 
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There  was  no  interference  there  with  goods 
seized  under  the  process  of  a  Federal  court,  and 
in  the  custody  of  the  marshal,  nor  any  attempt 
to  draw  questions  involved  in  a  suit  instituted 
in  a  Federal  court  into  a  state  court  for  decision. 
It  is  quite  apparent,  from  the  opinion  of  the 
court,  if  this  had  been  the  question  before  it, 
what  would  have  been  its  decision. 

Chief  Justice  Marshall  observed :  "Any  inter^ 
vention  of  a  state  authority  which,  by  taking  the 
thing  seized  out  of  the  possession  of  the  officer 
of  the  United  States,  might  obstruct  the  exer- 
cise of  this  jurisdiction,  would,  unquestionably, 
be  a  violation  of  the  act;  and  the  Federal  court 
having  cognizance  of  the  seizure,  might  enforce 
:i  rodelivery  of  the  thing  by  attachment  or  other 
summary  process  against  the  parties  who  should 
devest  such  a  possession.  The  party  supposing 
himself  aggrieved  by  a  seizure  cannot,  because 
he  considers  it  tortious^  replevy  the  property 
out  of  the  custody  of  the  seizing  officers,  or  oi 
the  court  having  cognizance  of  the  cause."  The 
reason  why  the  replevin  of  the  car^  in  the  state 
court  was  maintained  was,  that  the  vessel  only 
was  seized  by  the  officer,  and  not  the  cargo, 
and  the  latter  was  not,  therefore,  within  the 
protection  of  the  principle  announced. 

Reference  was  made,  also,  on  the  argument 
in  the  present  case,  to  an  opinion  expressed  by 
Chancellor  Kent,  in  his  Commentaries,  Vol.  I., 
p.  410,  as  follows:  "If  the  officer  of  the  United 
States  who  seizes,  or  the  court  which  awards 
the  process  to  seize,  has  jurisdiction  of  the  sub- 
ject-matter, then  the  inquiry  into  the  validity  of 
the  seizure  belongs  exclusively  to  the  Federal 
courts.  But  if  there  be  no  jurisdiction  in  the 
instance  in  which  it  is  asserted,  as  if  a  marshal 
of  the  United  States,  under  an  execution  in  fa- 
vor of  the  United  States  against  A,  should  seize 
the  person  or  property  of  B,  then  the 
459']  •state  courts  have  jurisdiction  to  pro- 
tect the  person  and  the  property  so  illegally 
invaded." 

The  error  into  which  the  learned  Chancellor 
fell,  from  not  being  practically  familiar  with 
the  jurisdiction  of  the  Federal  courts,  arose  from 
not  appreciating,  for  the  moment,  the  effect  of 
transferring  from  the  jurisdiction  of  the  Federal 
court  to  that  of  the  state  the  decision  of  the  ques- 
tion in  the  example  given;  for  it  is  quite  clear, 
upon  the  principle  stated,  that  the  jurisdiction  ol 
the  former,  and  the  validity  and  effect  of  its  pro- 
cess, would  not  be  what  the  Federal,  but  what  the 
state  court,  might  determine.  Xo  doubt,  if  the 
Federal  court  had  no  jurisdiction  of  the  case,  the 
process  would  be  invalid,  and  the  seizure  of  the 
property  illegal,  for  which  the  aggrieved  party 
IS  entitled  to  his  remedy.  But  the  question  is, 
which  tribunal,  the  Federal  or  state,  possesses, 
the  power  to  determine  the  question  of  jurisdic- 
tion or  validity  of  the  process?  Tlie  effect  of 
the  principle  stated  by  the  Chancellor,  if  ad- 
mitted, would  be  most  deep  and  extensive  in  its 
operation  upon  the  jurisdiction  of  the  Federal 
court,  as  a  moment's  consideration  will  show. 
It  would  draw  after  it  into  the  state  courts,  not 
only  all  questions  of  the  liability  of  property 
seized  upon  mesne  and  final  process  issued  un- 
der the  authority  of  the  Federal  courts,  includ- 
ing the  admiralty,  for  this  court  can  be  no  ex- 
ception, for  the  purposes  for  which  it  was  seized, 
but  also  the  arrests  upon  mesne,  and  imprison- 
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ment  upon  final  process  of  the  person  in  both 
civil  and  criminal  cases,  for  in  every  case  the 
question  of  jurisdiction  could  be  made;  and 
until  the  power  was  assumed  by  the  state  court 
and  the  question  of  jurisdiction  of  the  Federal 
court  was  heard  and  determined  by  it,  it  could 
not  be  known  whether  in  the  given  case  it  ex- 
isted or  not.  We  need  scarcely  remark  that  no 
government  could  maintain  the  administration 
or  execution  of  its  laws,  civil  or  criminal,  if  the 
jurisdiction  of  its  judicial  tribimals  were  sub- 
ject to  the  determination  of  another.  But  we 
shall  not  pursue  this  branch  of  the  case  further. 
We  regard  the  question  as  settled,  at  least  as 
early  as  United  States  v.  Peters,  5  Cranch,  115, 
familiarly  known  as  The  Olmstead  Case,  and 
which  is  historical,  that  it  belongs  to  the  Federal 
courts  to  determine  the  question  of  their  own 
•jurisdiction,  the  ultimate  arbiter,  the  [*460 
supreme  judicial  tribunal  of  the  nation,  and 
which  has  been  recently  reaffirmed,  after  the 
most  careful  and  deliberate  consideration,  in 
the  opinion  of  the  present  Chief  Justice,  in  the 
case  of  The  United  States  v.  Booth,  21  How.  506. 

II.  Another  misapprehension,  under  which 
the  counsel  for  the  defendant  in  error  labors, 
and  in  which  the  court  below  fell,  was  in  re- 
spect to  the  appropriate  remedy  of  the  plain- 
tiffs in  the  replevin  suit  for  the  gprievance  com- 
plained of.  It  was  supposed  that  they  were  ut- 
terly remediless  in  the  Federal  courts,  inasmuch 
as  both  parties  were  citizens  of  Massachusetts. 
But  those  familiar  with  the  practice  of  the  Fed- 
eral courts  have  found  no  difficulty  in  applying 
a  remedy,  and  one  much  more  effectual  than 
the  replevin,  and  more  consistent  with  the  or- 
der and  harmony  of  judicial  proceedings,  as 
may  be  seen  by  reference  to  the  following  cases : 
Pennock  v.  Coe,  23  How.  117;  Cfue  ▼.  Ttde  Wa- 
ter Canal  Co,  24  How.  257,  decided  this  term; 
Clarke  v.  Mathewson,  12  Pet.  164;  I>iift»  v. 
Clarke,  8  Pet.  1 ;  5  Cranch,  288. 

The  principle  is,  that  a  bill  filed  on  the  e^uitj 
side  of  the  court  to  restrain  or  regulate  judg- 
ments or  suits  at  law  in  the  same  court,  and 
thereby  prevent  injustice,  or  an  inequitable  ad- 
vantage under  mesne  or  final  process,  is  not  an 
original  suit,  but  ancillary  and  dependent,  sup- 
plementary merely  to  the  original  suit,  out  of 
which  it  had  arisen,  and  is  maintained  without 
reference  to  the  citizenship  or  residence  of  the 
parties. 

The  case  in  8  Pet.  1,  which  was  among  the 
first  that  came  before  the  court,  deserves,  per- 
haps, a  word  of  explanation.  It  would  seem 
from  a  remark  in  the  opinion,  that  the  power 
of  the  court  upon  the  bill  was  limited  to  a  cass 
between  the  parties  to  the  original  suit.  Hiis 
was  probably  not  intended,  as  any  party  may 
file  the  bill  whose  interests  are  affected  by  the 
suit  at  law. 

In  the  case  of  Pennock  v.  Coe,  24  How.  257, 
the  bill  was  filed  by  the  mortgagee  of  the  rail- 
road company,  in  trust  for  the  bondholders,  an- 
swering to  the  position  of  the  plaintiffs  in  the 
replevin  suit  in  the  case  before  us.  Que  v.  Tuu 
Water  Canal  Company^  decided  at  this  term,  is 
an  instructive  case  upon  this  ^subject,  in  [*461 
which  the  Chief  Justice  suggests  the  difficulties 
of  a  court  of  law  dealing  with  this  description 
of  property,  with  a  proper  regard  to  the  rights 
of  all  concerned. 
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In  that  case  the  bill  was  filed  on  the  equity  side 
of  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  to  restrain  a  sale  of  the  de- 
fendant's property  on  execution.  Gue,  the  judg- 
ment creditor,  was  a  resident  of  Pennsylvania. 

We  shall  not  look  into  the  questions  raised 
upon  the  mortgage,  whether  executed  by  the 
proper  authority,  or  if  it  was,  whether  it  oov- 
erect  after  acquired  property,  as  not  material  to 
the  case  before  us.  The  latter  question  was 
fully  examined  in  this  court  in  the  case  above 
referred  to,  of  Pennock  v.  Coe. 

Neither  shall  we  inquire  into  the  questions 
raised  under  the  attachment  laws  of  Massachu- 
netts.  as  they  are  unimportant  in  our  view  of 
the  case. 

Upon  the  tohole,  after  the  full€8t  consideration 
of  the  case,  and  utmost  respect  for  the  learning 
and  ability  of  the  court  helow^we  are  constrained 
to  differ  from  it,  and  reverse  the  judgment. 


THACKER  B.  HOWARD,  Plff,  in  Err., 

V, 

FRANCIS  BUGBEE. 
(See  8.  C.  24  How.  461-465.) 

State  law,  for  redemption  from  mortgage  sale, 
is  void  aa  to  prior  mortgage. 


A  law  of  a  state  authorlzinir  a  judmnent  creditor 
of  a  mortga^r  at  any  time  within  two  years  after 
the  sale  under  a  mortgage,  to  redeem  the  land  from 
the  purchase,  on  paying  the  purchase  money,  with 
Interest,  and  charges,  as  to  a  mortgage  executed 
1)efore  the  passage  of  the  law  providing  for  the  re- 
demption, is  inoperative  and  void,  as  impairing  the 
obligation  of  the  contract. 

Bronson  v.  Kinzle,  42  U.  8.  311 ;  affirmed,  43  U. 
8.  612 :  44  U.  S.  716. 


Argued  Feb.  26,  1861,      Decided  Mar.  14,  1861. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

This  bill  was  filed  in  the  court  of  chancery 
in  Alabama,  by  Bugbee,  present  defendant  in 
error,  under  the  circumstances  stated  in  the 
opinion. 

bn  the  first  hearing  of  the  bill,  it  was  dis- 
missed by  the  Chancellor.  This  decree,  on  ap- 
peal, was  reversed  by  the  supreme  court  of 
the  state.  A  second  decree  was  rendered  by 
the  court  of  chancery  in  conformity  with  the 
opinion  of  the  supreme  court.  This  decree 
was  affirmed  on  appeal  by  the  supreme  court 
of  Alabama,  and  from  this  decree  of  affirmance 
Howard  now  prosecutes  his  writ  of  error. 

Mr.  P.  Pl&illipi,  for  the  plaintiff  in  error : 

The  statute  of  Alabama,  approved  Jan.  1, 
1842,  Clay's  Dig.  502,  authorizes  a  redemption 
in  two  years  after  the  sale,  under  the  decree  by 
bona  fide  creditors  of  defendant. 

The  supreme  court  of  Alabama  has  decided 
that  this  statute  applies  to  sales  under  mort- 
gages executed  prior  to  the  passage  of  the  act, 
24  How.  U.  S.,  Book  16. 


and  the  question  is,  whether  this  statute  thus 
construed  impairs  the  obligation  of  a  contract 
within  the  meaning  of  the  Constitution.  The 
lex  loci  contractus  at  the  time  of  the  execution 
of  the  mortgage  is  a  part  of  the  contract. 

Sto.  Com.  ch.  34,  S  1378. 

By  the  terms  of  the  mortgage,  the  estate  be- 
came absolute  on  default  of  payment;  yet  the 
mortgagor  had  the  right  to  redeem  after  de- 
fault, because  such  was  the  law  at  date  of  the 
contract.  So,  for  the  same  reason,  the  mort- 
gagee had  the  rights  after  default  and  in  the  ab- 
sence of  the  offer  to  redeem,  to  have  the  prem- 
ises sold  absolutely,  to  pay  the  debt.  The 
statute  in  question  provides  for  a  sale  subject 
to  redemption  in  two  years.  The  mortgage  in 
effect  stipulates  for  an  absolute  sale  after  de- 
fault. Tne  statute,  therefore,  does  not  merely 
cliange  the  remedy,  but  impan-s  the  obligation 
of  the  contract. 

Bronson  v.  Kinzie,  1  How.  316. 

The  right  of  the  legislature  to  exempt  certain 
articles  of  necessity  from  execution  is  stated 
in  this  case  to  be  "considered  as  properly  be- 
longing to  the  rem^y."  This,  however,  has 
been  denied  by  very  high  authority. 

Quackenbush  v.  Danks,  1  Den.  28;  3  Den. 
594;  1  Com.  129;  Thome  v.  San  Francisco,  4 
Cal.  131. 

The  statute  under  consideration  is,  in  all  re- 
spects, like  that  which  in  Bronson  v.  Kinsfie, 
1  How.  316,  was  held  to  be  unconstitutional. 
There  the  question  was,  whether  the  mortgagee 
was  not  entitled  to  an  absolute  sale,  regardless 
of  the  statute.  Here  the  question  is,  whether 
the  purchaser  under  such  a  sale  can  be  deprived 
of  his  right  to  the  fee  simple,  by  virtue  of  the 
redemption  provided  by  the  statute. 

The  case  of  Oantly  v.  Eujing,  3  How.  716, 
in  which  the  statute  was  determined  to  be  un- 
constitutional, was,  as  in  this,  a  contest  with 
the  purchaser,  and  only  differs  from  it  in  the 
fact  that  the  obnoxious  statute  was  passed 
after  the  decree,  but  before  the  sale,  while  in 
this  case  it  was  passed  before  the  decree. 

See,  also,  McCracken  v.  Haywar,  2  How.  612. 

Mr.  C.  C.  Clay,  Jr.,  for  defendant  in  error: 

The  case  presents  the  constitutionality  of  the 
act  of  the  Alabama  legislature,  approved  Jan- 
uary 1,  1842,  so  far  as  the  same  affects  mort- 
gages previously  executed.  The  argument  of 
the  appellant  is:  the  redemption  statute  of 
Alabama,  if  applied  to  pre-existing  contracts, 
is  a  law  impairing  the  obligation  of  contracts. 

The  distinction  between  rights  and  remedies, 
between  those  statutes  which  confer  a  right 
and  those  which  furnish  a  remedy  for  the  en- 
forcement of  that  rififht,  is  well  marked.  The  one 
inheres  in  and  follows  the  contract,  wherever 
it  may  go;  the  other  is  dependent  on  the  local 
legislation  of  the  place  where  the  parties  seek 
to  enforce  the  right. 

People  V.  Tibbets,  4  Cow.  384;  Baugher  T. 
yelson,  9  Gill.  290;  U,  8.  Bank  v.  Longwortk, 

1  McL.  35;  Pratt  v.  Jones,  25  Verm.  303; 
Searcy  v.  Stubbs,  12  Ga.  437 ;  Paschal  v.  Peren, 
7  Tex.  384;  Hope  v.  Johnson,  2  Terg.  125; 
Maltby  V.  Cooper,  1  Morr.  la.  59;  West  ▼. 
Creditors,  1  La.  Ann.  365 ;  Ifewton  v.  Tibbatts, 

2  Eng.  (Ark.)  150;  Rockwell  v.  HubbeU,  2 
Doug.  Mich.  197. 

It  is  also  well  drawn  in  the  able  disoen 
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opinion  of  Justice  McLean,  in  the  case  of  Bron-  purchase  on  payinf^  the  purehase  mcmej,  iriVt 

son  V.  Kinzie,  1  How.  311,  322.  a  certain  per  cent  interest,  besides  charges. 

The  statute  of  1842  takes  awaj  no  rieht.    It  Bugbee,  the  ap^llee,  and  plaintiff   in  thf» 

leaves  the  debt  unimpaired — leaves  the  debtor's  court    below,    having    recovered    a    judgment 

property  subject  to  tne  debt,  and  only  modifies  against  the  estate  of  Parsons  in  1B43,  tendered 

the  form  ot  enforcing  the  decree.  within  the  two  years  the  purchase  money,  inter 

The  obligations  of  the  present  contract  were:  est  and  charges,  to  Howard,  and  also  a  deed  of 

1st.  The  promise  to  pay  the  debt.  the  premises  to  be  executed;  all  of  which  were 

2d.  The  pledge  of  lands  as  security.  refused.    This  bill  was  filed  in  the  court  of 

It  was  no  part  of  the  contract  that  the  law  chancery  in  Alabama  by  Bugbee  to  compel  How- 

for  the  collection  of  that  debt  should  continue  ard  to  receive  the  money  in  redempti<»  of  the 

as  it  then  was.    This  was  a  question  of  lesisla-  sale  and  execute  the  deed. 

tive  discreticm,  not  within  the  control  of  the  The  main  groimd  of  the  defense  in  that  suit 

debtor.    The  terms  of  the  contract  neither  ex-  was,  that  the  mortgage  from  Parsons  under 

Eressed  nor  imj^ied  that  the  remedy  should  not  which  the  defendant  derived  title,  having  bee» 
e  changed.  The  most  that  can  be  affirmed  executed  before  the  passage  of  the  act  provid- 
on  this  head  is,  that  the  parties  impliedly  ing  for  the  redemption,  the  act,  as  respected 
stipulated  that  the  mortgagee  should  be  armed  this  debt,  was  inoperative  and  void,  as  impair- 
with  the  legal  process  in  force,  when  he  should  ing  the  obligation  of  the  contract, 
invoke  it  to  enforce  the  collection  of  his  de-  The  court  of  chancery  so  held  and  dismissecT 
mand.  This  was  not  one  of  the  obligations  ot  the  bill.  But  on  appeal  to  the  Supreme  Court, 
the  contract,  but  an  incident  which  the  law  that  court  reversea  the  decree  below,  and  en- 
imparted  to  it.  tered  a  decree  for  the  complainant.  The  case 
To  hold  otherwise  would  be  to  cramp  the  is  now  here  on  a  writ  of  error  to  the  Supreme 
legislature  and  lead  to  the  most  embarrassing  Court. 

results.     Counsel  argued  against  adhering  to  The  only  question  involved  in  this  case  waa 

the  case  of  Bronaon  v.  Kimie.    He  contended,  decided  in  Branson  *v.  KimiCy  1  How.  [*465 

however,  that  there  was  a  distinction  between  311.    It  was  there  held,  after  a  very  and  carefuf 

that  case  and  the  one  at  bar,  and  in  support  of  extended  examination  by  the  court,  ti^rough  the 

that  position,  quoted,  at  some  length,  from  the  Chief  Justice,  that  the  state  law  impaired  the 

opinion  of  the  supreme  court  of  Alabama  in  obligation  of  the  mort^;age  oontrae^  and  was 

the  present  case.  forbidden  by  the  Constitution.       This  decision 

The  argument  of  appellant  is,  that  by  the  has   since   been    repeatedly  affirmed.     2   How. 

act  of  1842,  two  years  are  added  to  the  time  612;  3  How.  716. 

within  which  the  mortgagee  can  obtain  com-  It  is  due  to  the  judges  of  the  court  below  to 

plete  satisfaction  of  his  demand.     In  the  first  say,  that  they  felt  bound  by  a  decision  of  their 

place  I  deny  this.    The  policy  and  tendency  of  predecessors,  which  they  admitted  to  be  in  di- 

redemption  statutes  are  to  enlarge  the  chances  rect  conflict  with  the  case  of  Branson  t.  Kingis^ 

of  collection.     But  conceding  this  to  be   so,  and  that  the  two  decisions  could  not  be  reoon- 

does  the  fact  that,  in  the  change  of  judicial  died. 

proceedings,  a  remedy  less  summary  has  been  We  are  entirely  satisfied  with  the  sounHnesa 

provided,  impair  the  obligation  of  the  contract  ?  of  the  decision  in  the  above  case,  and  with  the 

What  additional  length  of  time  will  have  this  grounds  and  reasons  upon  which  it  ia  placed, 

effect?     If  two  years'  delay  will  violate  the  and  shall  simply  refer  to  them  as  governing  tiia 

Constitution,  will  two  months  do  the  same?  present  case. 

The  form  of  the  remedy  is  no  part  of  the  Decree  helaw,  reversed.    Case  remitted  with 

binding  stipulations  of  the  contract,  and  will  be  directions  to  enter  decree  for  the  pUnntif  im 

chang^  at  the  Mali  of  the  legislature,  pVovided  error. 

that  under  the  pretense  of  modifying  the  rem-  

edy,  all  substantial  remedy  be  not  tiJcen  away.  — — 

464*]    'Mr.   Justice  Nelson  delivered  the  WILLIAM  H.  BEIXJHER  and  Charles  Beldier, 

opinion  of  the  court:  ^*»*-  ^  ^*^-» 

This  is  a  writ  of  error  to  the  supreme  court  •• 

of  the  state  of  Alabama.  WM.  A.  LINN. 

Enoch  Parsons  «^ecuted  a  mortgage  of  the  (See  8.  C  24  How.  508-526.) 

premises  in  controversy,  on  the  9th  December,  ^^^     ^s  iriJmnal  or  offloer  having  furisdietum, 

1?5^J.  *2  3^2l!  ^,"'*:  .*'*  x^,''''''®x*]' «  P/y^.^"*  ^^  are  Unding— question  of  power  in  the  offtesr, 

$13,  246  66.  'Hie  last  instelment  fell  due  m  Jan-  ^  ^^^^^  ^,^  j,^  raised-duties— appr^sen 

uary,  1841.     In  March,  1846.  proceedings  were  __ejrpor<  duty,  when  added  to  invoice  price.  «► 

instituted  m  the  court  of  chancery  to  foreclose  determine  value-^isdescription  mav  he  cor- 

the  mortgage  for  default  in  payment ;  and  m  ^^^^^  ^  disregardedr-detenticn  of  goods  nee^ 

September,    1848.   Howard,   the   appellant,   b^  ^         ^^  appraisal-^  allowance  for  feaJbi^ 

came  the  purchaser  of  the  premises,  imder  the  ^  deterioration. 
decree  of  foreclosure,  and  neld  a  deed  of  the 

same  duly  executed  by  the  proper  officer.  When  power  or  Jurisdiction  is  delegated  to  say 

T«  Toniiorv    i«49   f}i«  lAcrinlflHirP  nf  fhp  Rfn.fA  public   officer    or   tribunal    over   a    subject-matter. 

In  January,  184Z,  the  i^slature  oi  tne  state  j^^^^  ^^  exercise  Is  conflde<1  to  his  or  Ita  diicn- 

of  Alabama  passed  an  act  authorizing  a  judg- . 

ment  creditor  of  the  mortgagor,  or  of  his  estate,  l^<yn.-— Ambiguity  *»,«^*i«*  instruwiemt,  whm 

.t  «.y  tiine  within  two  yl^S^after  the  «»le  un-  ^i^S'^t^^X  Z''jtmlli^^!'^'SU^t11*Z 

der  a  mortgage,  to  redeem  the  land  from  the  u.  8.  223. 
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tion.  the  acts  lo  done  are,  In  general,  l>lndlnx  and  '  was  instituted  by  the  present  plaintiffs  against 

"T2."on*?,*5S5SS?whVch'cn  .rl-  betw«.  «.  t^e  defendant  as  such  collector    to  recover  an 

indlvidnal  and  the  public,  or  any  person,  denjlnc  alleged  excess  of  duties  which  they  had  pre- 

their  validity,  are  as  to  power  in  the  officer  and  viously  paid  under  protest  on  six  cargoes  61 

'"^OT?en?*o?' duties  cannot  be  avoided  becauwi  merchanSise  invoice<f,  among  other  things,  aa 

tho  Importation  is  misdescrlbed  either  in  the  in-  concentrated  molasses.     Other  causes  of  aetion 

voice  or  the  entry,  or  in  both,  at  the  same  time.  were  also  set  forth  in  some  of  the  special  counts. 

Appraisers   are   required    to   appraise,    estimate,  f^  which  referpnoe  will  liArAaftpr  k«  muAt^      TvJ 

and  ascerUin  the  true  martlet  value  of  the  Impor-  Y^  wnicn  reierenoe  will  nereaiter  De  made.     Ue- 

tation,  no  matter  what  name  may  be  affixed  to  it  lendant  pleaded  that  he  never  undertook  and 

by  the  importer.  promised  in  manner  and  form  as  the  plaintiffs 

Where  green   sugar  was  subject   to  the  export  t^  declared  aminst  him    and  unon  that  iarua 

duty,  but  molasses  was  not,  if  the  importations  rr^  oeciarea  agamsi  nim,  ana  upon  tiiat  issue 

ought  to  have  been  classed  with  the  former,  then  ^^he  parties  went  to  trial.    All  of  the  merchan* 

the  Importer  ought  to  have  paid  the  export  duty,  disc  on  which  the  duties  were  exacted  and  paid 

and  the  determination  of  the  appraisers  was  not  an  ^^.  imported  from  MatflnzAR    in  thp  TalanH  nf 

nnreasonable  one  that,  where  no  export  duty  had  ™  imporiea  irom  Matanzas,  m  the  Island  of 
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up  to  the  actual  market  value  or  wholesale  price  in  be  imported  direct  from  a  foreign  port  to  tha 

the  foreign  market  port  of  St.  Louis,  but  all  such  importations  are 

«ll^;:ap^'^rS.rin^o14''K'd'S'tr5^  TS^  ',^t'^}Z,^  first  entered  at  the  customhoj«e 

J^ard  it,  so  as  to  perform  their  duty  as  required  by  ™  -^cw  Orleans.     Some  brief  reference  to  the 

aw.                                                   ^  usual  course  of  proceeding  in  such  cases,  as  re- 

pJ^''^Vt,'^^^^UJti^^^''iS.  is:  quired  by  law  «id  the  regulations  oi  the  Treas- 

Tolce  and  entry,  were  qneaUons  of  fact  within  tha  ury  Department,  becomes  indispensable,  in  or- 

jurisdiction  of  the  appraisers,  and  their  decision  is  der  that  the  precise  nature  of  the  controversy 

n\,^^lJ2S2ifo7the  aoods  is  required  by  law,  ^^  ^^^^J  understood     Upon  the  arrival,  at 

and  as  the  detention  of  the  goods  is  the  necessary  New  Orleans,  of  a  vessel  from  a  foreign  port, 

consequence  of  that  requirement,  it  cannot  be  held  having  on  board  merchandise  exported  from  »k 

*^Dn««"S?^i?u'ir%°bjV4  to  SasseMed  on  the  {oreign  port,  and  consigned  to  a  merchant  at  St 

goods,  and  the  assessment  is  unlformlv  made  on  Louis,  it  is  required,  if  the  merchandise  is  sub- 

the  quantity  entered  at  the  customhouse,  without  ject  to  an  import  duty  under  the  laws  of  the 

dSfertili'^^*  whatever  for  ordinary  leakage  and  tnited  States,  that  an  entry  of  the  same  shaU 

be  made  at  the  customhouse  in  New  Orleans,  in 

Argued  Mar,  7,  1861,    Decided  Mar.  H,  1861.  the  same  manner  as  required  in  case  of  entry 

for  consumption,  and  the  officers  of  the  customs 

N  ERROR  to  the  Circuit  Court  of  the  Un$\ed  at  that  *port  then  proceed  to  ascertain  [*517 

States  for  the  District  of  Missouri.  and  assess  the  duties  to  be  paid  to  the  United 

This  was  an  aetion  of  asaumpsii,  commenced  States,  precisely  in  the  same  way  as  if  the  mer- 
by  the  present  plaintiffs  in  error  in  the  court  chandise  had  been  destined  for  that  market; 
below,  against  William  A.  Linn,  collector  of  the  whereupon  a  bond,  called  a  transportation  bond, 
port  of  St.  Louis,  to  reoover  an  alleged  excess  is  |^ven  by  the  importer  or  his  agent  to  the 
of  duties  which  had  been  paid,  under  protest,  on  United  States,  conditioned  that  the  packages  de- 
six  cargoes  of  sugar,  or  concentrated  molasses,  scribed  in  the  invoice,  with  marks  correspond- 
imported  from  CuImi  and  entered  at  New  Or-  ing  thereto,  shall,  within  a  specified  time,  be  de- 
leans  in  May  and  June,  1853.  The  court  livered  to  the  surveyor  and  acting  collector  of 
charged  the  jury,  that  upon  the  whole  evidence  the  port  of  St.  Louis.  Notice  of  the  proceM- 
in  the  case,  the  plaintiffs  could  not  recover,  ings  ought  then  to  be  ^iven  by  the  collector  ot 
Verdict  and  judgment  were,  therefore,  entered  the  port  where  the  duties  were  ascertained  ana 
for  the  defendant,  and  the  plaintiffs  brought  assessed  to  the  acting  collector  of  the  port  to 
the  case  to  this  court  by  writ  of  error.  which  the  merchandise  is  destined;  and  when 

The  case  further  appears  in  the  opinion  of  the  packages  are  received  at  the  port  of  destina- 

the  court.  tion,  they  are  placed  in  the  custody  of  the  act- 

Meears.  P.  PldUips  and  BeTerdjr  Johaaon  ing  collector  of  that  port,  who  receives  the  du- 

for  the  plaintiffs  in  error.  ties,  giving  notice  of  that  fact  to  the  collector 

Meaare,  J.  8.  Black  and  E.  M.  iitaatoa  for  of  the  port  where  they  were  ascertained  and  as- 

the  defendants  in  error.  sessed,  and  the  collector  of  the  latter  port  is 

then  authorized  by  law  to  cancel  the  transporta- 

516»]     -Mr.  Justice  GUfford  delivered  the  *»<>?  ^i*"*!  ^^*°^  Y  ^^^  importer.     Six  vessels 

ODinion  of  the  court-  arrived  at  New  Orleans,  from  Matanzas,  m  May 

This  is  a  vTrit  of  error  to  the  circuit  court  of  *"?  J»f  J.  1853    having  on  board  merchandise 

the  United  States  for  the  district  of  Missouri.  jJ»PPfd  from  the  latter  port,  and  consigned  to 

The  suit  was  commenced  on  the  16th  day  of  J^«  plamtiffs,  and  it  appeared  that  certam  por- 

September,  1854.     It  was  an  action  of  aeeump-  ^^^ns  of  their  respective  cargoes  were  invoiced 

aii,  and  the  declaration  contained  a  count  for  as    concentrated    molasses.     Pursuant   to   the 

money  had  and  received,  together  with  three  usual  course  of  proceedings  in  such  cases,  the 

special  counU,  which  are  set  forth  at  large  in  plaintiffs,  on  the  arrival  of  the  vessels  at  New 

the  transcript.    Plaintiffs  were  merchants  re  Orleans,  made  separate  entries  of  the  respective 

siding  at  St.  Louis,  in  the  state  of  Missouri,  and  -argoes,  as  required  by  law,  at  the  customhouse 

the  defendant  was  the  surveyor  of  that  port  of  that  port,  in  order  that  the  duties  due  to  the 

appointed  under  the  act  of  March  2d,  1831   (  "nited   States   might  be  ascertained   and   a^ 

Stat,  at  L.  480),  upon  whom,  by  that  law,  wei'  cssed.     In  making  the  entries,  however,  they 

devolved  the  duties  of  collector,  and  the  suit  followed  the  invoice^  describing  the  merchandise 
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.  in  question  as  concentrated  molasses,  and  carry- 
ing out  the  dutiable  value  accordingly,  without 
making  any  addition  in  the  entry  to  the  cost  and 
value  of  the  article  on  account  of  its  peculiar 
character.  One  of  the  entries  was  made  on  the 
10th  day  of  May,  1853,  and  the  last  two  were 
made  on  the  6th  day  of  June,  in  the  same  year. 
Conforming  to  the  requirements  of  law,  the  col- 
lector of  the  port  submitted  the  matter  to  the 
local  appraisers  to  appraise,  estimate,  and  as- 
certain, the  dutiable  value  of  the  merchandise, 
518*j  and  they  added  one  *ha]f  real  per  arro- 
ba,  equal  to  six  and  one  fourth  cents  for 
every  twenty-five  pounds  Spanish  weight,  to 
the  invoice  valuation  of  the  merchandise. 
From  that  decision  the  plaintiffs  appealed, 
and  called  for  an  appraisal  of  the  actual 
value  of  the  goods  in  the  foreign  market 
b^  merchant  appraisers.  They,  the  plaintiffs, 
tiffs  informed  the  collector  on  the  11th  day 
of  June,  1853,  that  they  should  appeal,  and 
on  the  14th  day  of  the  same  month  the  collector 
notified  them  that  the  appeal  was  allowed,  but 
stated  that  he  should  not  appoint  appraisers  un- 
til he  heard  from  the  department,  as  he  desired 
the  aid  of  a  general  appraiser.  Considerable 
delay  ensued;  but  on  the  28th  day  of  Septem- 
ber, of  the  same  year,  the  collector,  acting  under 
the  instructions  of  the  Secretary  of  the  Treas- 
ury, and  the  plaintiffs,  entered  into  a  written 
agreement,  to  the  effect  that  they  would  substi- 
tute samples  in  the  place  of  the  merchandise, 
and  submit  the  matters  in  dispute  in  all  the 
cases  to  the  determination  of  the  board  of  gen- 
eral appraisers  to  be  convened  at  the  city 
of  New  York  as  soon  as  practicable,  stipulat- 
ing, at  the  same  time,  to  abide  by  the  ap- 
praisement of  the  board  "in  the  same  man- 
ner, and  to  the  same  extent,  as  if  it  had  been 
made  by  merchant  appraisers  regularly  ap- 
pointeil  according  to  law."  Accordingly,  the 
general  appraisers  heard  the  several  appeals, 
and  on  the  19th  day  of  October,  1863,  made 
a  report  in  writing.  Concentrated  molas- 
ses constituted  a  portion  of  the  cargo  in  five 
of  the  cases  appealed,  and  it  appeared  by  the 
report  of  the  jrenoral  appraisers  tnat  in  all  those 
cases  tliey  made  an  addition  to  the  invoice  value 
of  that  portion  of  the  merchandise  embraced  in 
the  entry.  Of  the  five,  it  will  be  sufficient  to 
give  one  as  an  example  of  the  rest.  It  is  as 
follows:  *To  add  export  duty  on  522,338  lbs., 
at  87^  cts.  per  500  lbs."  Their  reasons  for  mak- 
ing the  addition  are  fully  stated  in  their  report. 
After  stating  that  tliey  had  examined  the  sam- 
ples, they  say :  "The  board  assume  that  both  the 
concentrated  mclada  and  concentrated  molasses 
are  sugar  in  a  green  state,  and  they  are  borne 
out  in  this  view  of  the  case  by  the  invoices  them- 
selves, the  concentrated  molasses  in  every  case 
being  invoiced  per  arroba  as  sugar,  and  not  per 
keg  as  molasses;  the  casks  are  also  charged  as 
sugar  casks.  The  concentrated  molasses  is 
519*]  *not  susceptible  of  being  gauged,  which 
is  another  evidence  that  its  proper  classification 
is  sugar." 

Plaintiffs  proved  that  the  goods  were  assessed 
at  New  Orleans,  according  to  that  appraise- 
ment, and  that  they  afterwards  paid  the  duties 
under  protest,  to  the  defendant  at  St.  Louis. 
They  protested  against  the  including  in  the  com- 
putation of  the  dutiable  value  of  the  goods  any 
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sum  whatever  for  export  duty,  averring  in  the 
protest  that  no  such  du^  was  paid  by  them,  or 
demanded  by  the  authorities  at  the  place  of  ex- 
portation. Testimony  was  also  introduced  bj 
the  plaintiffs  tending  to  show  that  concentrated 
molasses  was  well  known  in  the  foreign  market; 
that  it  was  not  at  that  time  regarded  as  sugar; 
that  it  was  not  subject  to  the  sugar  duty ;  thtX 
no  such  duty  was  demanded  or  paid;  and  that 
the  invoice  price  represented  the  fair  market 
value.  Their  witnesses  were  cross-examined  by 
the  defendant,  and  from  the  cross-examination 
it  appeared  that  the  plaintiffs,  in  1852,  set  up 
a  sugEir  boiling  establishment  at  Matanzas,  and 
that  among  the  products  manufactured  by  them 
was  the  article  invoiced  as  concentrated  mo- 
lasses, which  it  seems  is  melada,  or  syrup  boiled 
down  to  a  denser  consistency,  and  is  manufac- 
tured by  boiling  the  melada^  and  thus  evapor- 
ating the  watery  portions  until  the  point  of 
ciystalization  is  reached.  Concentrated  mo- 
lasses, as  the  witnesses  state,  is  a  recent  man- 
ufacture, and  was  unknown  in  the  foreign  mar- 
ket until  about  the  time  plaintiffs  commenced 
to  produce  it  from  their  establishment.  When 
the  article  first  appeared,  the  authorities,  for  a 
short  time,  allowed  it  to  be  exported  witJiout 
exacting  any  duty;  but  it  was  soon  classed 
with  green  su^rs,  and  charged  with  an  ex- 
port duty  of  eighty-seven  and  a  half  cents  for 
every  twenty  arrohaa  of  twenty-five  pounds 
Spanish  weight.  Like  sugar,  it  is  sold,  in- 
voiced, and  valued  by  weight,  and  not  by  meas- 
ure, like  the  ordinary  article  of  molasses.  On 
the  other  hand,  the  defendant  called  and  exam- 
ined one  of  the  general  appraisers.  Among 
other  things,  he  testified  that— 

'*The  board  did  make  alterations  from  the  in- 
voice price  or  value  by  adding  eighty-seven  and 
a  half  cents  for  each  five  hundred  pounds, 
invoice  weight,  and  two  reals  or  twenty-five 
*cents  to  each  barrel,  in  order  to  raise  [*520 
the  same  to  the  actual  market  value,  or  whole- 
sale price,  at  the  period  of  exportation  in  the 
principal  markets  of  the  country  from  which 
the  same  had  been  imported. 

"The  sums  in  figures  set  out  opposite  these 
several  entries  were  additions  made  by  the  board 
to  the  invoice  value  of  the  merchandise.  The 
87i  cents  for  each  500  pounds  was  added  to 
make  the  market  value  of  the  sugars  called 
'concentrated  molasses,'  and  25  cents  to  each 
barrel  was  added  to  make  the  market  value  of 
the  barrel. 

"The  term,  *to  add  export  duty  on,'  was  used 
as  expressive  of  the  principle  upon  which  this 
sum  was  added,  and  not  as  conveying  the  suppo- 
sition or  belief  that  an  export  duty  had  been 
paid  by  the  importers,  or  even  that  such  an  ex- 
port duty  was  legally  due  to  the  Cuban  govern- 
ment ;  but  it  was  added  upon  the  principle  that 
if  the  sum  of  87i  cents  per  each  500  pounds  was 
not  payable  for  export  duty,  the  value  of  the 
merchandise  was  thereby  increased  just  that 
sum  in  the  foreign  market.  Sugars  being  the 
basis  of  the  appraisement,  and  87)  cents  per 
each  500  pounds  being  the  export  duty  on  the 
same,  that  sum  was  added  to  make  the  true  for- 
eign market  value  at  the  period  of  exportation." 

To  all  this  testimony  the  plaintifTs  objected, 
but  it  was  admitted  by  the  courts  and  the  plain- 
tiffs excepted. 
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Thirteen  points  were  then  presented  by  the 
plaintiffs  for  instruction  to  the  jury,  all  of 
which  the  court  refused  to  give,  and  on  the 
prayer  of  the  defendant  the  jury  were  instruct- 
ed, that  "on  the  whole  evidence  the  plaintiffs 
cannot  recover."  Under  the  rulings  and  instruc- 
tions of  the  court  the  jury  returned  their  ver- 
dict in  favor  of  the  defendant,  and  the  plaintiffs 
excepted  to  the  refusal  of  the  court  to  instruct 
the  jury  as  r^uested,  and  to  the  instructions 
given,  that  they,  the  plaintiffs,  were  not  entitled 
to  recover.  On  this  branch  of  the  case  two  ques- 
tions are  presented  for  decision:  1.  Whether  the 
addition  was  lawfully  made  to  the  invoice  valu- 
ation of  the  merchandise  described  in  the  entr^ 
as  concentrated  molasses.  2.  Whether  the  testi- 
mony of  the  general  appraiser,  as  to  the  action 
of  the  board  in  making  the  appraisement,  was 

Sroperly  admitted. 
gl^J     ♦!.  It  is  provided  by  the  act  of  the  3d 
of  March,  1851,  to  the  effect  that  the  collector, 
in  all  importations  subject  to  an  ad  valorem 
duty,  shall  cause  the  actual  market  value  or 
wholesale  price  of  the  importation  at  the' period 
and  place  of  exportation  to  be  appraised,  esti- 
mated and  ascertained,  and  to  such  value  or 
price  shall  be  added  all  costs  and  charges,  ex- 
cept insurance,  including  in  every  case  a  charge 
for  commissions  at  the  usual  rates;  and  by  the 
true  construction  of  the  act,  and,  indeed,  by  its 
very  words,  that  appraisement,  estimation  and 
ascertainment,  when  regularly  made,  becomes 
and  is  the  t.*ue  value  of  the  importation  at  the 
place  where  the  same  was  entered,  "upon  which 
the  duties  shall  be  assessed."    By  the  8th  sec- 
tion of  the  act  of  July  30th,  1846  (9  Stat,  at  L. 
42) .  it  is  also  provided^  that  it  shall  be  the  duty 
of  the  collector,  within  whose  district  dutiable 
goods  may  be  imported  or  entered^  to  cause  the 
dutiable  value  of  such  imports  to  be  appraised, 
estimated  and  ascertainea,  in  accordance  with 
the  provisions  of  existing  laws,  and  if  the  ap< 
praised  value  thereof  shall  exceed  ten  per  cent 
or  more  the  value  declared  on  the  entry,  then, 
in  addition  to  the  duties  imposed  by  law  on 
the  provisions  of  existing  laws,    and  if  the  ap- 
paid,  a  duty  of  twenty  per  centum  ad  valorem 
on  such  appraised  value.    But  a  proviso  is  add- 
ed, that  under  no  circumstances  shall  the  dut^ 
be  assessed  upon  an  amount  less  than  the  in 
voice  value;  any  law  of  Congress  to  the  con- 
trary, notwithstanding.  Importers  are  required 
to  make  an  entry  of  their  respective  importa 
tions,  which  should  always  be  accompanied  by 
the  invoice;  and  when  the  invoice  is  received, 
the  packages  for  appraisement  are  designated 
on  the  invoice  by  the  collector,  who  orders  one 
in  ten  of  them  to  the  public  store  for  the  pur- 
poses of  the  appraisal.     Examination  of  the  se- 
lected packages  is  then  made  by  the  local  ap- 
praisers; and  if,  in  their  opinion,  the  invoice 
—  i.^o  io  too  low.  they  increap'*  it.  and  notify 
their  doings  to  the  collector; and  if  no  appeal  is 
taken  from  their  appraisement  by  the  importer, 
their  decision  in  the  premises  is  final  and  con- 
clusive as  to  the  dutiable  value  of  the  importa- 
tion.   Every  importer,  however,  under  those  cir 
cumstances,  has  the  right  to  appeal  to  merchant 
522*]  appraisers.      •Merchant  appraisers  for- 
merly consisted  of  two  merchants,  one  chosen  by 
the  importer  and  one  by  the  collector;  but  un 
der  existing  provisicms  of  law,  the  collector  ma> 
24  How. 


select  a  government  appraiser,  so  that  in  the 
larger  ports  the  board  usually  consists  of  a  mer- 
chant selected  by  the  importer,  and  a  perma- 
nent appraiser  selected  by  the  collector.    0  Stat, 
at  L.  630.  On  the  appeal,  the  merchant  apprais- 
ers, so  called,  examine  the  packages  order^  to 
the  public  store,  appraise,  estimate,  and  ascer- 
tain the  actual  market  value  or  wholesale  value 
thereof,  at  the  period  of  exportation   to  the 
United  States,  in  the  principal  markets  of  the 
country  from  which  tne  goods  were  imported, 
and  certify  the  value  so  appraised,  estimated, 
and  ascertained,  to  the  collector ;  and  in  the  ab- 
sence of  fraud,  their  decision  is  final  and  con- 
clusive, and  their  appraisement  in  contempla- 
tion of  law  becomes,  tor  the  purposes  of  calcu- 
lating and  assessing  the  duties  due  to  the  Unit- 
ed suites,  the  true  dutiable  value  of  the  impor- 
tation.   Act  August  30,  1842,  §  17,  5  Stat,  at 
L.  564;  Appraisement  act,  March  3,  1851,  S  1, 
9  Stat,  at  L.  631.     As  was  said  by  this  court,  in 
Bartleti  v.  Kane,  16  How.  272,  the  appraisers 
are  appointed  with  powers,  by  all  reasonable 
ways  and  means,  to  appraise,  estimate  and  as- 
certain the  true  and  actual  market  value  and 
wholesale  price  of  the  importation.    The  exer- 
cise of  these  powers  involves  knowledge,  judg- 
ment, and  discretion.     We  hold,  as  was  held  in 
that  case,  that  when  power  or  jurisdiction  is 
delegated  to  any  public  officer  or  tribunal  over 
a  subject-matter,  and  it  exercise  is  confided  to 
his  or  their  discretion,  the  acts  so  done  are,  in 
general, binding  and  valid  as  to  the  subject-mat- 
ter.    The  only  questions  which  can  arise  be- 
tween an  individual  and  the  public,  or  any  per- 
son, denying  their  validity,  are  power  in  the 
officer  and  fraud  in  the  party.    All  other  ques- 
tions are  settled  by  the  decision  made  or  the  act 
done  by  the  tribunal  or  officer,  whether  execu- 
tive, legislative,  judicial,  or  special,  imless  an 
appeal  or  other  revision  is  provided  for  by  some 
appellate  or  supervisory  tribunal  prescribed  by 
law.      United  States  v.  Arredondo,  6  Pet.  691 ; 
Rankin  v.  Hoyt,  4  How.  327 ;  Stairs  v.  Peaslee, 
18  How.  524.    One  of  the  questions  presented  in 
the  case  last  cited  was,  whether,  in  *esti-  [*523 
mating  the  dutiable  value  of  a  certain  article 
called  cutch,  the  appraisers  should  have  taken 
the  value  at  the  mai^et  of  Calcutta,  or  London 
and  Liverpool,  or  Halifax,  at  the  period  of  ex- 

Jortation  from  the  latter  port;  and  the  Chief 
ustice,  speaking  for  the  whole  court,  held,  that 
in  estimating  the  value  of  the  cutch,  it  was  the 
duty  of  the  appraiser  to  determine  what  were 
the  principal  markets  of  the  country  from  which 
it  was  exported  into  the  United  States,  and  that 
their  decision  that  London  and  Liverpool  were 
the  principal  markets  for  the  article,  was  con- 
clusive. Applying  these  principles  to  the  pres- 
ent case,  it  follows,  we  think,  wholly  irrespect^ 
ive  of  the  parol  testimony,  that  the  value  of  the 
importations  certified  to  the  collector  consti- 
tuted the  true  and  actual  dutiable  value  of  the 
merchandise  embraced  in  the  respective  entries 
made  by  the  importers,  and  there  is  nothing  in 
the  statement  accompanying  the  report,  when 
considered  in  connection  with  the  report  itself, 
that  is  in  any  manner  inconsistent  with  the 
view  here  taken  as  to  the  legal  effect  of  their  ac- 
tion in  the  premises.  On  the  contrary,  it  it 
difficult  to  misconstrue  their  report.  They  de- 
termine, in  the  first  place,  that  the  article  de- 
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scribed  in  the  invoice  and  entry  as  concentrated 
molasses,  was,  in  point  of  fact,  a  species  of  green 
sugar,  and  that  the  invoice  and  entry  were  erro- 
neous, not  only  with  respect  to  the  value  affixed 
to  the  article^  but  also  as  to  its  description. 
Payment  of  duties  cannot  be  avoided  because  the 
importation  is  misdescribed  either  in  the  invoice 
or  the  entry,  or  in  both,  at  the  same  time.  Ap- 
praisers are  required  to  appraise,  estimate  and 
ascertain  the  true  market  value  of  the  importa- 
tion, no  matter  what  name  may  be  affixed  to  it 
by  the  importer,  and  he  cannot  be  benefited  in 
the  estimation  of  the  duties  here  by  the  fact 
that,  by  accident  or  otherwise,  he  succeeded  in 
exporting  the  packages  from  the  foreign  country 
without  being  subjected  to  the  usual  and  lawfid 
exactions  there  imposed.  New  manufactures 
naturally  and  constantly  give  rise  to  new  ques- 
tions in  regard  to  revenue ;  but  it  cannot  operate 
to  benefit  the  plaintiffs  in  this  controversy,  that 
the  subordinate  authorities,  at  the  place  of  ex- 
portation, were  for  a  time  misled  or  deceived  as 
to  the  real  character  of  the  product  in  question, 
524*]  or  that  they  ^mistook  the  true  nature 
of  their  duty.  Green  sugar  was  subject  to  the 
export  duty,  but  molasses  was  not;  still,  if  the 
importations  in  question  ought^  in  fact,  to  have 
be^  classed  with  the  former,  then  it  is  clear 
that  the  importer,  as  matter  of  legal  obligation, 
ought  to  have  paid  the  export  duty,  and  the  de- 
termination of  the  appraisers  was  not  an  un- 
reasonable one;  that  it  was  necessary  to  add  a 
sum  to  the  invoice  valuation  equal  to  the  export 
duty  to  which  it  would  have  been  subjectea,  if 
it  had  been  correctly  invoiced,  in  order  to  bring 
the  dutiable  value  up  to  the  actual  market  value 
or  wholesale  price  in  the  foreign  market.  Both 
the  report  and  the  statement  annexed  to  it  must 
be  taken  in  pari  materia,  and  considered  to- 
gether; and  when  so  construed^  they  do  not  ap- 
pear to  differ  in  any  respect  from  the  explana- 
tions ^ven  them  in  the  testimony  of  the  general 
appraiser.  Without  regard  to  that  tesumony, 
it  IS  not  possible  to  hold  that  the  board  addwl 
the  export  duty  to  the  several  importations,  re- 
garding the  article  as  molasses,  because  they 
expressly  state  in  the  outset  that  they  assume 
that  concentrated  molasses  is  sugar  in  a  green 
state,  and  proceed  to  give  their  reasons  for  the 
conclusion,  deducing  the  reason  given  from  the 
various  invoices,  which,  as  they  affirm,  bear 
them  out  in  that  view  of  ine  case.  It  is  clear, 
therefore,  that  the  appraisers  did  not  add  the 
eighty-seven  and  a  half  cents  to  the  invoice 
valuation  as  an  export  duty  on  molasses,  and  it 
is  conceded  that  sugar  in  a  green  state  was  by 
law  sid)ject  to  the  export  du^;  so  that  putting 
the  parol  testimony  in  question  out  of  the  case, 
sUU  the  plaintiffs  are  not  entitled  to  recover. 
2.  But  suppose  it  to  be  otherwise,  and  that 
the  words,  "to  add  export  duty  on,"  as  con- 
tained in  the  statement  annexed  to  the  report, 
are  to  be  separately  considered;  still,  it  is  diffi- 
cult to  see  how  tne  admission  can  be  of  any 
service  to  the  plaintiffs.  They  must  still  main- 
tain that  the  importations  were,  in  fact,  mo- 
lasses, and  that  the  export  duty  was  added  by 
the  appraisers  to  the  invoice  valuation  of  mo- 
lasses, as  such^  else  they  have  no  standing  in 
court,  for  they  do  not  deny  that  if  the  produce 
in  question  was  really  sugar  in  a  ^een  state, 
that  it  was  competent  for  the  appraisers  to  cor- 
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rect  the  'misdescription  in  the  invoioe  [*5S6 
and  entry,  or  disregard  it,  so  as  to  perform  their 
duty  as  required  by  law.  Unless  they  have  that 
ri^ht,  then  the  grossest  frauds  may  be  com- 
mitted by  an  importer  with  perfect  impunity; 
and  if  they  have  that  right,  as  clearly  they 
must,  then  it  follows  that  any  dispute  as  to  the 
nature  of  the  produce  imported,  and  its  conse- 
quent classification  in  the  invoioe  and  entry, 
were  questions  of  fact  within  the  jurisdiction 
of  the  appraisers,  and  their  decision  is  final  and 
conclusive.  On  the  other  hand,  if  it  be  admitted 
that  the  words  "to  add  export  duty  on"  are 
ambiguous  and  of  doubtful  signification,  then 
the  case  would  be  one  where  parol  testimony 
would  be  admissible  to  explain  the  ambiguity, 
by  showing  what  was  done  by  the  appraisers, 
and  the  manner  in  which  tne  value  of  the  im- 
portations was  appraised,  estimated,  and  ascer- 
tained. U,  8.  V.  Sauthmayd,  0  How.  638 ;  Oree- 
ly  V.  Thomp9<m,  10  How.  228;  Qreely  v.  Bur- 
gesa,  18  How.  413;  Sampson  y.  Peaslee,  20  How. 
674 ;  Rankin  v.  Hoyt,  4  How.  335. 

3.  Plaintiffs  also  claimed,  in  some  of  the 
counts  of  the  declaration,  to  recover  back  cer- 
tain duties  alleged  to  have  been  illegally  exacted 
of  them  by  the  defendant,  on  certain  barrels  ex- 
ported empty  by  them  from  the  United  States 
to  Matanzas,  and  broujzht  back  filled  with  con- 
centrated molasses.  That  claim,  however,  ii 
not  pressed  in  the  case,  because  the  same  daim 
is  embraced  in  another  case,  which  is  also  b^ore 
the  court. 

4.  Another  claim  is  to  recover  damage  on  ac- 
count of  the  delay  which  ensued  in  completing 
the  appraisement,  and  the  consequent  leakage 
and  loss  of  the  concentrated  molasses;  but  we 
are  not  able  to  see  any  just  ground  for  the 
claim,  on  the  facts  disclos^  in  the  record.  Ap- 
praisement of  the  goods  is  required  by  law,  and 
as  the  detention  of  the  goods  is  the  necessary 
consequence  of  that  requirement,  it  cannot  be 
held,  imder  the  circumstances  of  this  case,  that 
it  affords  any  ground  of  action  against  the  de 
fendant.  Duties  are  required  by  law  to  be 
assessed  on  the  goods,  and  the  assessment  ii 
uniformly  made  on  the  quantity  entered  at  the 
customhouse,  without  any  allowance  what- 
ever for  ordinary  leakage  and  deterioration. 
*  Marriott  v.  Brune.9  How.  619;  Law-  [*526 
rence  v.  Caswell,  13  How.  488. 

For  these  reasons  tve  are  of  the  opinion  that 
there  is  no  error  in  the  record,  and  the  jwigment 
of  the  circuit  court  is,  therefore,  affirmed,  with 
costs. 
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•WILLIAM  H.  BELCHER  and  CharU 
Belcher,  Plffs.  in  Err., 

V. 

WM.  A.  LINN. 
(See  8.  C.  24  How.  583-535.) 

Barrels,  manufactured  in  and  exported  from  U. 
8.,  and  brought  hack  filled  v>ith  molasses,  en 
liahle  to  duty. 

Molasses  barrels,  manufactured  here  and  exported 
to  a  foreign  port,  and  there  filled  with  molaiMi. 
and  then  Imported  with  their  contents  to  thli 
countrj,  were  not  brought  back  in  the  same  eon* 
ditlon  as  when  exported,  within  the  true  Intent  and 
meaning  of  the  act  of  Congress. 

The  words  "the  same  condition**  mean  not  oalT 
that  the  identity  of  the  article  exported  is  pr» 
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•erred,  bat  that  Iti  atlltlty  for  Its  original  porpoae    sent  from  thenoe  to  the  United  States,  they  were 
*•  S22!«S?.;^  «ifK  «....^.  .«^  I ..♦^  K.^    filled  with  the  different  products  of  that  estab- 


formed  a  part  of  the  charm  of  importation,  and    Hsnment.     Such  of  the  barrels  as  were  desi^ 
the  Talne  ot  the  same  shoald  be  added  to   -       *    • 
aale  price  of  the  importation.  In  order  t( 
the  true  basis  on  which  to  assess  the  dntr. 


of  the  same  shoald  be  added  to  the  whole-  nated  to  receive  molasses  were  filled  at  the  bung 

«U^n  X^t^'iSJ:^  ui'dBtV***"^  without  being  unheaded  but  it  wa.  neoe,«iry  to 

take  out  one  head  from  those  which  were  to  be 

Argued  Mar,  8,  1861.      Decided  Mar,  H,  1861.  filled  with  concentrated  molasses,  and  all  such 

I**  «««^^  .    ^^    ^.      .X  r^    ^    *  x»^    XT  .^  J  ^'  course  had  to  be  recoopered.    And  the  same 

N  ERROR  to  the  Circuit  Court  of  the  United  witness  states,  that  in  some  instances  it  was 

States  for  the  District  of  Missouri.  necessary,  after  the  barrels  were  placed  in  the 

This  action  wa«  commenced  by  the  present  surrar  boiling  factory,  to  add  new  hoops,  but  in 

plaintiffs  in  error,  in  the  court  below,  to  recover  t^\\  other  respects  the  barrels  were  filled  and 

of  the  defendant,  collector  of  the  Port  of  St.  gent  back  in  the  same  condition  in  whidi  they 

Louis,  an  all^jed  excess  of  duties  upon  certain  were  received.    Unless  the  barrels  were  brought 

barrels.     Verdict   and    judgment  were  for  the  back  in  the  same  condition  in  which  they  were 

defendant,  under  the  direction  of  the  court,  and  ^hen  exported,  then  it  is  dear  that  they  could 

the  plaintiffs  brought  the  case  to  this  court  by  not  be  admitted  to  entry  free  of  duty;  and  so, 

-writ  of  error.  if  the  value  of  the  barrel  in  which  a  dutiable 

The  case  further  appears  in  the  opinion  of  the  article  or  product   is    imported    is  one  of  the 

court.  proper  charges  which  are  required  by  law  to  be 

It  was  argued  by  the  same  counsel  and  at  the  added  to  the  actual  market  value  or  wholesale 

same  time  as  the  preceding  case,  between  the  prfee  of  the  importation,  then  it  is  equally  clear 

same  parties.  that  the  some  conclusion  must  follow.    In  the 

Mr.  Justice  Clifford  delivered  the  opinion  <»»•?'  "^T^^A^^i^i^  t\u'  ^'  ^•*^****  ^1^" 

-of  the  court*  (next  case),  decided  at  the  present  term,  both 

This  is  a  ^it  of  error  to  the  circuit  court  of  ^(  ^^^  questions  were  detwinined  against  the 
the  United  States  for  the  district  of  Missouri,  plamtiffs  m  this  suit.  That  case  was  de- 
Tlie  suit  in  the  court  below  was  brought  by  the  ^tf™*"?*^^.^  full  consideration,  and  we  are 
present  plaintiffs  against  the  defendant  as  the  «^"  satisfied  that  the  decision  of  the  question 
iurveyor  and  actini  coUector  of  the  customs  y".  S^^'^^t,  and  that  the  reasons  «ven  for  the 
of  St  Louis,  to  re5>ver  the  amount  of  certain  decision  are  all  applicable  to  this  ^se  and. 
duties  alleg^  to  have  been  illegally  exacted  of  therefore  they  need  not  be  repeated.  It  w  im- 
the  plainulr,  and  paid  by  him  to  the  defendant  Vos^'^}""  }<>  ^f^  ^^^  •molasses  ^Is,  ['535 
under  protect.  As  alleged  in  the  declaration,  manufactured  here  and  exported  to  a  foreim 
the  duties  were  assesseTon  the  value  of  a  large  P^^'  and  there  filled  with  molasses,  whether  it 
number  of  barrels,  manufactured  by  the  plaS-  ^  the  wdmaijy  article  or  that  denominated  con- 
tiffs  in  the  United  SUtes,  export^  empty  to  centrated  and  th«i  reimiwrted  with  their  con- 
Mntanzas,  in  the  Island  of  Cuba,  and  broight  ^""^  ^  this  country,  were  brought  back  tn  the 
back  in  1853,  filled  with  concentrated  molasses  !»™«,  «»dition  as  when  exported,  withm  the 
or  sugar.  It  was  an  action  of  aesumpsit,  and  JjT.^*®"'.^  ^I"*  ".«*«'"«,  ^t  **^1  ""^^-^^  Congress, 
the  declaration  contained  the  usual  co^mU  for  S^^^U  ^.Ji^®  ^**^'«  ^'  the  plaintiffs,  we  think 
nionev  had  and  received,  together  with  a  special  JIl^^^^'***',  *?.t  same  condition,  mesj  not  only 
count  detailing  all  the  cirSimstances  on  ^ich  ^^'^^ J^l  ^^^^.^'^^ .?'  *^f,;*^i^^f  P^*^  »?  P^^ 
the  claim  wa?  founded.     Defendant  appeared,  ««^®?'  but  that  its  utility  for  its  original  pi^- 

and  the  parties  went  to  trial  upon  the  g^ral  P?««  V«  T'^^lf^fE^-^  9"  ^^^l^^  ^«,»^^P<^  ^^« 

issue.    At  the  close  of  the  evidSce,  fiv?  pray-  ^T  **^*"  ^^  ^^^  defendjunlj  because  it  app^ 

crs  for  instructions  to  the  jury  were  pres^t^  ^^  ^  ?<>'«  consonant  with  the  language  of  the 

by  the  plaintiffs,  but  the  court  refuscS  to  give  Pfo^sion  under  consideration,  and  with  the  ob- 

aiy  one  of  them;  and  at  the  request  of  the  de-  r'?"«  »°^J^  of  Congress  m  passing  it     Suppose 

fendant,  instructed  the  jury  that,  on  the  whole  it.be  so;  then  it  almost  necessarily  follows,  even 

evidence  in  the  case,  the  plkintiffs  could  not  re-  J^^J^* J  ">«,  P  «S^^®  .aasumed  by  the  PJamtiffs. 

cover  against  the  defendant.     Whereupon   the  ^bat  barrels  filled  with  molasses  and  imported 

jury  returned  their  verdict  in  favor  of  the  de-  ^^^^  ^^IF^^  *  ^,x?\  *be  charees  of  importa- 

fendant,  and  the  plaintiffs  excepted,  and  sued  tion.    They  admit  that  such  is  the  generar  rule 

534*]  out  this  writ  of  error  tbreverse  Hhe  but  seek  to  establish  an  exception  which  would 

judgment  rendered  on  the  verdict.    Under  the  ^^^^^^^  the  present  case.    Now,  unless  the  bar- 

cirSmsUnces  of  this  case,  as  exhibited  in  the  ^^'^  ^^^^  brought  back  in  the  same  condition 

transcript,  it  will  not  be  necessary  to  refer  with  as  when  exported,  then  the  jeason  on  which  the 

much  particularity  to  the  evidence,  as  the  sole  supposed  elceptiMi  is  founded  fails;  uid  it  is 

question  raised  in  the  record  is,  whether  the  ?'^^"  *  ^  ?f  "^^^.^^  "^^^  T  ^n\  "^f 
duties  imposed  upon  the  barrels  by  the  ap-  ^all  withm  the  admitted  general  rule  OuUide 
praisers  were  laiJiully  exacted.  Satisfacto^  packwf^  belonging  to  the  merchant  were  re- 
proof was  introduced  by  the  plaintiffs,  showing  quired  to  be  estimated  and  their  value  added  to 
feat  all  the  barrels  were  manufactured  by  thl  tlie  actual  cost  of  importation  at  a  very  early 
plaintiffs  in  the  United  States,  and  that  they  penod;  «id  without  referring  to  the  subsequent 
were  exported  empty  to  the  foreign  market,  and  acU  of  Congress  and  the  regulations  of  the  de- 
there  filled  with  concentrated  molasses,  or  sugar  paitment,  which  were  cited  in  the  briefs  of  the 
in  a  green  state,  which  was  destined  for  the  counsel,  the  better  opinion  is,  we  think,  that 
market  of  St.  Louis.  One  of  the  plaintiffs'  wit-  charges  include,  in  general,  the  value  of  the 
nesses  testified  that  the  barrels,  when  they  were  sack,  package,  box,  crate,  barrel,  hogshead,  bale, 
received  at  the  sugar  boiling  factory  of  the  cask,  all  outside  coverings  belonging  to  the  mer- 
plaintiffs  in  Matanzas,  were  empty,  but  when  chant,  or,  so  to  speak,  the  integument  of  the 
24  How.  W9 
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importation;  and  that  the  value  of  the  same,  to  March  3,  1857,  provide  that  goods,  wareB,  and 

be  estimated  at  the  usual  cost  to  the  importer,  merchandise,   the   growth,   product,   or   rnanu- 

should  properly  be  added  to  the  actual  market  facture  of  the  United  States,  exported  to  a  for- 

value  or  wholesale  price  of  the  importation,  in  eign  country,  and  brouffht  back  to  the  United 

order  to  ascertain  the  true  basis  on  which  to  S^tes  in  the  same  condition  as  when  exported, 

assess  the  duty.  shall  be  exempted  from  duty. 

Fw  these  reasons  we  are  of  the  opinion  that  The  question  is,  did  the  filling  of  the  barrels 

the  rulings  and  instruction  of  the  circuit  court  with  molasses  change  their  condition?     The  ob- 

icere  correct  and  the  judgment  tt«  accordingly,  ject  of  the  tariff  law  in  question  is  obviously 

affirmed,  uith  costs,  the  protection  of  home  industry.     There  were 

but  two  classes  of  articles  that  could  reason- 

'  ably  have  been  referred  to ;  first,  articles  of  per- 
sonal apparel,  toilet  furniture,  books  for  per- 

JAMES   KNIGHT,  Jas.  H.  West   and   Robert  sonal  reading,  tools,  and  implements  of  mechan- 

Sargeant,  Plffs.,  ical  art;  second,  articles  as  Doxes,  barrels,  bags, 

V.  etc,  taken  out  to  be  filled  and  brought  back. 

AUGUSTUS  SCHELL.  The  first  class  was  not  the  one  referred  to  in 

/»     a  r^  r.^  »       «r>i>  ««« ^  ^^®  provlsiou   under  consideration,  because  it 

(Bee  S.  C.  24  How.  626-533.)  ^^  already  exempted  from  duty  by  the  act  of 

Barrels  manufactured  in  and  exported  from  U.  17&9,  and  as  to  such  articles  it  is  of  no  import- 

fif.,  and  brought  back  filled  with  molasses,  are  ance  of  what  ^owth  or  where  manufactured. 

liable  to  duty.  The  provision  m  question,  then,  was  intended 

„  ,  ^  ^  .  ^.u  ^  .^  ^  «^  X  ^  to  apply  to  the  class  of  articles  to  which  the 
Barrels  manufactured  in  the  United  States,  and  u„--ria  *:„  nnnfrnvprav  hAloncr 
exported  empty,  and  afterwards  brought  back  to  barrels  m  controversy  t>«5<>ng- 
the  United  States  filled  with  molasses  purchased  in  Tt  remains  to  inquire,  then,  did  Congress  eon- 
Cuba,  were  not  brought  baclc  "In  the  same  condi-  template  that  the  articles  of  this  class  should  be 
tlon  as  when  exported,"  according?  to  the  true  In-  hrouLrht  hack  in  the  aame  emntv  ermditinn  in 
tent  and  meanInK  of  the  acts  of  Congress.  orougni  oacK  m  ine  same  enipty  oonaiuon  in 

Caslcs,  Including  barrels,  as  well  as  hogsheads,  which  they  were  exported?     Did  Congress  m- 

ezported  from   the  United   States  empty,  and  re-  tend  to  say  to  the  manufacturer,  that,  for  the 

turned    filled,    hava    almost    Invariably,    since    the  TxnrnnRP  nf  t^nonnmtnmr  von  to  mAnnfft<^nr»  At 

passage  of  the  tarftt  act  of  the  20th  of  July,  1846,  Purpose  oi  encouraging  you  lo  manuiacture  at 

been  included  among  the  dutiable  articles,  although  liome,  we  provide   that   m    case  you  so  manu- 

of  American  manufacture.  facture  them    here    and    carry  them  to  Cuba 

cr  1.    -^^  J  ■#       o    ^oat    r^    -J  J  «#       *i    *o/»*  empty  and  bring  them  back  in  the  same  empty 

Submitted  Alar,  8,  186],  Decided  Mar.  U,  mi.  condition,  they  ?hall,  on  their  return,  be  enteVed 

HN  a  certificate  of  division  in  opinion  between  ^"ty  free;  Jf^^^jf  you  fill  th^^^^^ 

U    the  Judges  of  the  Circuit  Court  of  the  Unit-  ^"ba,  you  sball  pay  duty  upon  them  at  24  per 

ed  States    ^r    the    Southern  District  of  New  cent  oj  ^theii^-«-        ^^^.J  ^^  ^  ^.^  ^^^ 

rpf's       .. -«t:^ I,. ^1.*  ».-  Tr.i_i.»  -_j  the  condition  of  a  barrel  ia  changed  by  flll- 

This  was  an  action  brought  by  Kn  ght  and  .    ^^  molasses.    It  is  truel^at  they  are 

others,  merchant,  and  partners  m  business^  re-  ^f„^^  ^jt^  their  contenU;  some  of  it  has 

siding  m  the  city  of  New  York,  in  the  couH    ~~ t„t_j  tx.^  .^_.   ^4  +1..   ,^„^^ .  ♦».»„  ._ 

belo>^  against    Augustus    Schell,    collector  of  P^"/^"*^.*''*  !!^k„**L5^  L^l^L^^^ 

4.U-  «:»«*.^*  xr>«r  v^-i,   ♦«  *^^^,r«l  K—i,  «  ««w»  more  or  less  worn;  but  this  results,  inevitably, 

the  port  of  New  York   to  rwover  bade  a  sum  ^           ^    ^^^  ^^      ^^      ^^     Anything 

of  money  paid  by  the  plaintiffs  as  duty  upon  a  ^^      ^  ,                ^  m«.£  auffer  idmila? 

quantity  of  bnrrels  manufactured  by  them  in  ^lljlg  *            ^^  k»»i»w^  ■"«"     •""=•  <»iuu». 

the  city  of  New  York,  and.  sent  by  them  from  ''t?^  u 

the  port  of  New  York  to  Cuba,  and  there  filled  T  •     •  " 

with  molasses   and  brought  back  to  New  York  tJ^^S^Ssles  were  put  to  some  uw/and  eren  if 

thus  filled     No  change  was  made  in  the  bar-  to  no  use  wlitever.  the  wUdea  imut,  by 

rels,  except  such  as    implied   by  their  having  f  "*■  JI:  "  „~:   "iT™  "i.  „,  i^r^^T™  ^  ii 

been   filled  with   molasses.    On   the  return   0I  JJ^'^TJS^W^^SW™  li^«^' 

the  barrels,  the  collectors  claimed  that  the  bar-  *''»,* '^5^  ^''S  ^1'^*^  l^  (^  t«,  the 

rels  were  dutiable,  and  declined  to  allow  them  f'-^T*'  "**  ■**»*•■•  ^**^-  <^-  *<*  ^ 

to  be  entered  duty  free,  insisting  that  the  filling  ,^?Zr'     *„-  ._.™.-.  ♦«  4.i,«  «i.t_  ««-  ti,. 

of  them  with  molasses  changed  their  conditioH  ,^![i.'"*  *"'**  •""'"•  **  ***  *^"  '*"  **• 

within  the  meaning  of  the  act  of  J«>y  30.  1846,  P'^ %.«  act  of  1799  contemplate.,  and  the 

ana  the  act  o  March  3,  1857    He  «tad*d  dut  es  ^    ^  expressly  declares,  ttat  the  barrels 

on  the  barrels   at   the    rate  of  24  per  centum  ^    ^        j;^  ^^^^  ^^^^  ^^  ,„  ^^^  ^^  ^. 

upon  their  value  at  Cuba   which  was  paid  b^  .           ^  «  exported,  and  not  in  the  eondi- 

the    plaintiffs    under    Fo^st.    The    pW  ^s  °                    ,    ^^i^^  (,„d  only  used  uid 

having  complied  with  the  provisions  of  section  .^      i.  j  «„  -«^  #^^  .,r»,4^ ;»;«!«* \  o^Jv*^!.^.  m^A  a 

5  of  tL  last  mentioned  act"  brought  this  action  ^"^P^':^  ^*  *"!??/       r^      /olif^^^     ^lif 

to  recover  back  the  money  so  paid  within  the  dutiable    commodity.     The    declaration    itedl 

time  limited  by  said  section.     The  defendant  avers  that  the  casks  were  brought  bade  in  the 

pleaded  the  general  issue,  and  the  action  was  same  condition  as  when  exported,  aJthou^  it 

brought  to  trial  at  the  April  term,  1860.    The  adds  the  words  "with  their  contents, 

judges  of  the  circuit  court  were  divided  in  opin-  Second.   The  act  requiring  all  charges  to  be 

ion  upon  the  question  whether  the  barrels  were,  added,     specially     enumerating     "putting    up 

under  the  above  circumstances,  entitled  to  entry  and  packing,"  makes  no  ezceptioa  of  cbami 

duty  free.  for  barrels  manufactured  in  this  country,  as  m 

Mr.  J.  T.  WUUama,  for  the  plaintiffs:  tinguished  from  barrels  manufactured  abroad. 

The  acts  of  Congress  of  July  30,  1846,  and  See  act  of  1823,  ((  4,  7;  3  Stat  729. 
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Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

This  case  comes  before  the  court  on  a  certifi- 
cate of  division  of  opinion  from  the  circuit 
court  of  the  United  States  for  the  southern 
district  of  New  York.  It  was  an  action  of  as- 
9ump8it  brought  by  the  present  plaintiffs 
against  the  defendant,  us  the  collector  of  the 
port  of  New  York,  to  recover  back  certain  duties 
paid  by  the  plaintiffs  under  protest,  upon  cer- 
tain barrels,  in  which  molasses  was  imported 
into  the  United  States  from  Matanzas. 

It  was  proved,  on  the  trial,  that  the  plaintiffs, 
in  the  year  1859,  imported  from  Matanzas  728 
barrels  of  molasses  by  the  briff  Irene,  301  bar- 
rels of  molasses  by  a  vessel  called  The  Yumuri. 
and  120  barrels  of  molasses  by  a  vessel  called 
The  Trovatore;  that  the  barrels  containing  the 
molasses  were  manufactured  by  the  plaintiffs 
at  Newburg,  in  the  state  of  New  York,  and 
shipped  from  the  port  of  New  York  empty  to 
Matanzas,  where  they  were  filled  with  mo- 
lasses, and  returned  in  the  three  vessels  above 
named  to  the  port  of  New  York;  that  the  bar- 
rels were  made  up  and  completed  in  every  re- 
spect before  they  were  shipped  to  Cuba.  They 
were  returned,  most  of  them,  in  the  same  ves- 
sels that  carried  them  out  from  New  York,  and 
all  of  them  in  the  same  condition  in  which  they 
were  shipped  or  carried  out  from  New  York, 
except  being  filled  with  molasses. 

They  were  filled  with  molasses  at  Cuba. 
When  the  barrels  were  brought  bade  from  Cuba 
filled  with  molasses,  in  the  vessels  above  re- 
ferred to,  the  collector  claimed  that  the  barrels 
themselves  were  dutiable,  and  that  they  were 
not  entitled  to  entry  duty  free.  He  claimed  a 
dutv  upon  them  at  the  rate  of  24  per  centum  of 
their  value  at  Cuba,  and  refused  to  allow  them 
to  be  entered,  unless  such  duty  was  paid;  that 
529*]  the  'plaintiffs  paid  to  the  defendant 
that  portion  of  the  duties  which  was  upon  the 
separate  value  of  the  barrels  under  protest, 
claiming  that  the  barrels  were  not  legally  sub- 
ject to  the  payment  of  any  duty,  but  were  ex- 
empt from  duty  by  virtue  of  the  provisions  af 
the  47th  section  of  the  act  of  Congress  of  March 
2,  1709,  1  Stat,  at  L.  627,  and  of  schedule  I.  of 
the  existing  tariff. 

The  plaintiffs  thereupon,  having  complied  in 
all  respects  with  the  provisions  of  section  5th  of 
the  act  of  March  3,  1857  (11  Stat  at  L.  199), 
entitled  "An  Act  Reducing  the  Duties  on  Im- 
ports, and  for  Other  Purposes,"  brou^rht  this 
action  to  recover  back  the  sum  so  paid  under 
protest,  as  duties  unon  the  separate  value  of 
the  barrels,  within  tne  time  prescribed  in  said 
act  for  bringing  the  same. 

Upon  the  foregoing  facts,  the  question  arose 
whether  barrels  manufactured  m  the  United 
States  and  exported  empty,  and  afterwards 
brought  back  to  the  United  States  filled  with 
molasses,  purchased  in  Cuba,  were  brought 
back  "in  the  same  condition  as  when  exported/' 
according  to  the  true  intent  and  meaning  of 
the  acts  of  Congress  in  that  behalf;  and  the 
opinion  of  the  judges  being  opposed  on  that 
question,  it  was  certified  to  this  court  for  de- 
cision. By  the  act  of  the  2d  of  March,  1799,  it 
is  provided,  that  on  any  goods,  wares,  or  mer- 
cliandise,  of  the  growth  or  manufacture  of  the 
United  States,  which  may  have  been  exported 
24  How. 


to  some  foreign  port  or  place,  and  brought  back 
to  the  United  States,  and  upon  which  no  draw- 
back bounty  or  allowance  nas  been  made,  no 
duty  shall  be  demanded.  1  Stat,  at  liarge,  662. 
Among  other  things,  the  9th  section  of  the 
act  of  the  30th  of  August,  1842  (5  Stat,  at  L. 
.>60),  provides  that  all  goods,  wares,  and  mer- 
chandise, the  growth,  produce,  or  manufacture 
of  the  United  States,  exported  to  a  foreign  coun- 
try and  brought  bade  to  the  United  States,  shall 
be  exempt  from  duty.  Dutiable  articles,  and 
those  exempt  from  duty,  are  arranged  in  sched- 
ules by  the  act  of  the  30th  of  July,  1846  (9 
Stat,  at  L.  40),  and  the  schedule  of  the  latter 
class  embraces  goods,  wares,  and  merchandise, 
the  growth,  produce,  or  manufacture  of  the 
United  States,  exported  to  a  foreign  country, 
and  brought  back  to  the  United  States  in  the 
same  condition  as  when  exported.  To  entitle 
the  article  to  entry  free  *of  duty,  it  must  [*530 
also  appear  that  it  is  one  on  which  no  draw- 
back or  bountv  has  been  allowed.  It  will  be  ob- 
served, that  the  prior  acts  of  Congress  did  not 
require  that  the  goods  should  be  brought  back 
in  the  same  condition  as  when  exported,  in  order 
to  entitle  the  importer  to  claim  tnat  they  should 
be  admitted  to  entry  as  included  in  the  free  list. 
That  language  is  retained  in  the  act  of  March 
3d,  1857  (11  Stat,  at  L.  190),  without  any  alter- 
ation or  amendment ;  so  that  although  It  may 
appear  that  the  goods  were  the  growth,  produce, 
or  manufacture  of  the  United  States;  that  they 
were  exported  to  a  foreign  country,  and  broufffat 
back  to  the  United  States;  still,  unless  it  also 
appears  they  were  so  broueht  back  in  the  same 
condition  as  when  exported,  the  collector  of  the 
port  is  not  authorized  to  admit  them  to  entry, 
free  of  duty. 

Molasses  barrels  exported  empty,  when  new, 
to  Matanzas,  and  there  filled  an^,  with  their 
contents,  brought  back  to  the  United  States, 
cannot  truly  be  said  to  be  in  the  same  condition 
as  when  they  were  exported.  Oftentimes,  when 
emptied  of  their  contents,  they  are  unfit  for  a 
second  voyage,  and  seldom  or  never  afterwards 
have  the  same  market  value  as  when  they  were 
new.  When  filled  in  the  foreign  port,  the  bar- 
rels have  been  applied  to  the  commercial  use 
for  which  they  were  manufactured;  and  when 
shipped  with  their  contents,  brought  back  to 
the  United  States,  and  are  offered  with  their 
contents  by  the  importer  for  entry  at  the  cus- 
tomhouse, they  have  then,  in  respect  to  the  rev- 
enue laws  of  the  United  States,  acquired  a  new 
character.  For  all  the  purposes  of  appraise- 
ment, with  a  view  to  ascertain  the  dutiable 
value  of  the  importation,  the  barrels,  if  filled, 
are  regarded,  with  their  contents,  as  packages; 
and  it  is  the  duty  of  the  collector,  hj  the  express 
words  of  the  statute,  to  order  one  in  ten  of  the 
packages  to  the  public  store.  Examination  of 
the  selected  packages  is  then  made  by  the  local 
appraisers;  and  in  case  of  appeal,  the  same 
padcages  are  required  to  remain  in  the  publie 
store,  and  frequently  oonstitute  the  only  at- 
tainable basis  of  the  subsequent  adjudication 
by  the  merchant  appraiser.  Such  padkages  are 
ordered  to  the  public  store  in  the  same  condi- 
tion as  when  imported,  and  it  is  not  possible  to 
doubt  *that  Congress  intended  to  include,  [*531 
in  the  words  "one  in  ten  of  the  packages,"  the 
oovering  of  the  importations,  if  belcmging  to  the 
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S3tS-M  i                                SuFSEMj:  Coubt  or  the  Ukiteo  Staixs.                           Dkc.  Tum, 

mcTchant,   u   well   u  th«  contents  within   It.  the  United  State*  for  the  KMithem  diatriet  of 

Conflrmation  of  theee  views,  if  any  be  needed.  New  York,  and  on  the  point  or  question  upon 

inaf  be  found  in  the  almoet  unbroken  practice  which  the  judgei  of  the  laid  circuit  court  were 

of  the  Treaiur;  Department  Take,  for  example,  opposed  in  opinion,  and  which  was  certified  to 

the  Treasury  Circular  of  the  2Gth  of  November,  this  court  for  its  opinion,  sgreeably  to  the  act 

1S46,  and  it  will  be  found  that  it  fully  justifies  of  Congresa  in  such  case  made  and  provided,  and 

the  conclusion  to  which  we  have  come.  wa«  argued  by  counsel;  on  consideration  where- 

By  that  circular  the  several  collectors  were  of,  it  is  the  opinion  of  this  court  that  barrels, 

informed  that —  manufactured  in  the  United  States  and  exported 

"Tbe  principle  upon  which  the  appraisement  empty  to  Cuba  and  afterwards  tooiwbt  ba^  to 

is  based  IS  this:  that  the  actual  value  of  articles  the   United   States    filled    wltli    roMasaea  pur- 

on  shipboard  at  the  last  place  of  shipinent  to  chased  in  Cuba,  are  not  brought  bad  in  the 

tbe  United  States,  including  all  preceding  ex-  same  condition  as  when  exported,  acoordiOK  to 

pcnses,  dutieH.   coats,  cliar|;:es.  and  transporta-  the  true  intent  and  meaning  of  the  aeta  of  Coo- 

tion,  is  tbe  foreign  value  upon  which  the  duty  gress  in  that  behalf.    Whereupon,  it  is  now  here 

is  to  be  assessed.    The  costs  and  charges  that  ordered  bf  the  court  that  it  be  so  certified  to 

are  to  be  embraced  in  fixing  the  valuation,  over  the  said  circuit  court. 
and  above  the  value  of  the  article  at  tlie  place 

of  growth,   production,   or  manufacture,  are —  ^_^_ 

"The  transportation,  shipment,  and  tranship- 
ment, with  all  the  expenses  included,  from  the    ^ 

place   of  growth,  production,   or  manufacture, 

whether  by  land  or  water  carriage,  to  the  vessel 

in  whidi  shipment  is  made  to  theUnited  Rtntes. 

Included  in  thuse  estimates  is  the  vbIup  of  the  *• 

sack,  package,  box,  crat«,  hogshead,  barrel,  bale,  EDWARD  GOLDSMITH. 

cask,  can,   and  covering  of  all  kinds,   bottles,  ,g„  ^  C.  at  How.  58S-B44  > 

jars,  vessels,  and  demijotins."  Mayo,  Comp.  350,    » ,   _  i-        i   .  ■  !■  ■     .-  «. 

i,,'                                ■'                   /   f          r         •  portnertliip,  trhal  t»—parttmpali<m  *n  profit* — 

Casks,   including  barrels,    as    well  as  hogs-  ff"'""'   or  jp^  agfnl  U  not  porln«v  ^ 

heads,  exported  fr"om  the  United  State,  empty,  *J^„^tiT'i:fJ^°J^,  ^t^"'  *"P'°»*'  *^ 

and    returned   filled,   have   almost    invarialily,  •«'fl''(m(^  .ate.,  «o(  « partner. 

since  the  passage  of  the  tariff  act  of  the  20tb  of  rattneralilii  la  a  voluotory  contract  between  tws 

July,   1846,  been  included  among  the  dutiable  or  ""'«  conii«tent  persons,  to  place  their  aooar, 

chafes,  although  of  American  manufacture,  on  f^'SfJt^rc^m'iS^rS  op''£ur«':"wS.'ll..°',SS: 

the  ground   that,  when   so  filled  and  brought  standluji  tlial  there  shall  be  a  commonlan  of  CM 

hack,  thcv  were  not  in  the  same  condition  as  proflts  thereor  between  tbem 

when  exported,  within  the  meaning  of  the  pro-  „„^/ll!%rU^.r''ire^'' i?n>SSS?5'  5"  itSS 

vision  of  tlint  act.  Mayo,  Comp.  40i ,     Ibat  oon-  does  not  constitute  a  partueriblp. 

structiou  has  been  affirmed  by  the  Treasury  De-  Whenever  there  Is  a  conmiiuil&  of  Interert  to  tbs 

p.rt™„i,  .in«  u,.  p.„.g.  of  ih.  .ppr.i.4«,i  sj'?i; fSafi^s^  sfss's  ™Ta,s 

act  of  March  3d,  1861   (9  Stat,  at  L.  SZ9),  aa  partneritilp, 

will  appear  by  reference  to  the  Treasury  Cirou-  It  Is  »el3oni  or  never  easoiUal  that  both  of  than 

lar  adS  shortly  after  its  passage.    %  that  SSbfllTh-X'^'SiJtiSi""  '»  "•>  case  In  orfl«  t» 

circular   tbe   Department   declares   that —  Participation  In  the  proflts  will  not  aloaie  ertats 

532*1   '"The  law  enjoins  that  there  shall  be  a  partoerihlp  between  tbe  parties  tbemaelves  as  to 

.ddri  ■.)!  «.l.  .nd  cl,.,g«,  B«,t  i««,„«,  ■'Vff>i"Sl.S"S'8,'&SS'°i  „Ud,^ 

and  including,  in  every  case,  a  charge  for  com-  creates  a  partnersblp  as  betwem  th*  parties  and 

missions  at  the  usual  rates.'    These  charges  are  third  persoDa,  wtiateirer  may  be  their  Intentlao  la 

u  fnllnwo    in  wit-  that  behalf,  and  DOIwlthstandhif  the  dortnaDt  port- 

.™            UJ  wii.  npr  was  not  expected  to  partldpat*  Id  tbe  lOM  be- 

They  must    include    'purchasing,  carriages,  ,oQd  the  amount  of  IhaproSta. 

dyeing.' blenching,    dressing,    finishing,  puttins  Actual  partnerahlp,  as  between  a  creditor  aal 

im  mill  Tiiipliini7 '  tnimthfT  Ziih  thif  ntiltiK  nt  thr  '■^*  dormant  partner,  la  considered  by  tbe  law  te 

up  ond  packing,   together  u.Uli  the  «>'"«  of  '««  aubslit  where  there  has  been  a  parUclpatloii  la  O* 

tack,  package,  box,  crate,  hogakead,  barrel,  bale,  ptoilta,  altliuugb  the  participant  may  fuiTe  eranaa- 

ooji^,  con,  and  covering  of    all    kinda,  bolllei,  ly   stipulated   with  bis  associates  ssalnat  alTtb* 

inrm      iwaeo/a     n^A   «f«u«4AliHa  "  lIHUa)  mCldeDtS  tO  that  relStlOil. 

/o^,  ueascrt,  and  aenn}Ohna.  ,j.^      ^^     however,  ha*  as  application  whaimr 

Without    pursuing    the    discuaaion    further,  to  ^  cAtt  of  aervlee  or  apedal  agency,  where  tba 

suffice  it  to  sav,  that  we  are  all  of  the  opinion  employee  has  no  power  aa  a  partner  In  the  Urn  aad 

ttU  Ih.  guolioD  »«d,r  ™„id,r.ti.D  ..u.l  b.  JSjKr.y'JVS.SS'V.Sf'SiS'Jla'S'S 

answered  in  the  n^ative,  and  we  accordingly  receive  a  slven  sum  oat  of  the  proflts,  or  a  pr«ar- 

direct  that  it  be  certified  to  tbe  court  below,  as  tloa  o(  tbe  same,  as  cumpenaatlon  for  bis  serins. 

the  opinion  of  this  court,  that  barrels  manu-  ^',!"  ^tj°?r!h2  ^£?  oFaJ'taSiT^ 

.  _.    '^  .   .„   ..       Tr   -i.  J    cpi  4              1             ..1  way  Interested  to  tbe  prcmts  of  toe  nnsiaasa  aa 

factured  tn  the    United    States,    and  exported  principal,  he  cannot  hclna  aait  as  a  partner. 

omptv  to  Cuba,  and  afterwards  brought  back  to  Where  one  employed  by  a  partnerahlp  to  necD- 

the  United  State,  filled  with  moUs«s  purchased  ^J"*  ~^"„^£;  ISS'JftiS  JlStSS!^- <Si5 

in  Cuba,  were  not  brought  back  "in  the  same  „(   commission   mercbanU   who   stood   renoaalbl* 

condition  as  when  exported,"  within  the  true  for  the  proeeeda.  and  he  did  not  rely  upon  ae  prof- 


ConiTTMB  in     Its  far  hla  compenaatlon,  altboucb  he  waa  Ca  bate 
^'*"'*'^'  '"    one  half  ^6  proflts  with  a  foarantj  of  |l,aoo  a 
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tfa«y  received  tfae  cues  and^boxea  contMinng 

IN  EEROR  to  tlie  Circuit  Court  of  the  Uaitwi  ^'  <^8"s  at    the    cDrtwnhouee,   and  paid  the 

Stata  (or  the  Diatriot  ot  Miawuri.  duties  and  tIt^gbt.    All  of  the  dgara  were  aent 

Thit  waa  an  action  of  attMmptit,  brought  in  ""*  received  under    the    terms  and  condiUona 

the  court  below  by  Ooldamitli,  the  praent  de;  "peeiAed  in  a  certain  letter  from  the  plaintiff 

teadast  in  error.  ^  ^^^  defendants,    to    wfa<c>    mor«  p^rtieuUr 

Ju'lgment  was  rendered  for  the  plainUfT,  and  reference  will  presently  be  made.    Prior  to  the 

the  defendants  broiudit  the  case  to  this  court  "i""  "'  *"»*  letter,  it  had  been  agreed  between 

by  writ  of  error,  the  pUintiff  and  one  H.  P.  Hook,  that  the  Ut- 

The  OBse  further  appears  in  the  opinion  ol  ter  should  go  to  St.  Louis,  and  if  pracUeabK 

the  court.  make  an  arrangement  there  with  some  respon- 

Ur.  M.  Bl*lv  for  the  plainUffa  in  error.  ■">•«.  commission  house  to  accept  consignmait* 

Uentr*.  Bmdsar  *  C«rUala  for  defendant  ^'  cigAfa  from  the  ^lainttfr,  and  sell  and  dis- 

in  error.  P^'e  of  them  on  his  account.     It  seems  that 

Hook   wanted   employment,    and    the    plaintiff 

Mr.  Juitiea  CJlIffovd  deliTcred  the  opinion  w«nt»d  to  extend  his  business.     They  accord- 


of  the  oourt:  '"S'?  agreed  to  make  sn  effort  of  that  kind. 
This  la  a  writ  of  error  to  the  dreult  court  ol  *"**  "  successful,  that  Hook  should  haye  half 
the  United  8Utea  for  the  dirtrict  of  Missouri,  th"  P">fll».  with  a  guaranty  from  the  plaintiff 
The  deelsration  la  this  ease  was  Bled  on  the  *""*  his  compensation  should  amount  to  tl,800. 
Sd  day  Of  Sratember,  18U,  hy  the  present  de-  Pursuant  to  that  understanding,  'Hook  ['538 
fendant,  who  waa  the  plaintiff  In  the  court  be-  ■*"*  *"  ^-  ^-o""  and  made  an  arrangement 
low.  It  was  an  action  of  OMumptit,  and  the  ^th  the  defendants,  and  communicated  the 
decUraUon  oonUIned  fi»e  eonnta.  Without  tf""""*  ""d  condltioni  of  it  to  the  plaintiff.  By 
attempting  to  give  any  very  precise  analysis  of  *""  terms  of  this  arrangement,  the  defendante 
the  declaration,  it  will  be  sufficient  to  say  that  '«*e  to  tell  for  a  oommUsIon  of  two  and  a  half 
the  plaintiff  alleged,  that  on  the  29th  day  of  PT  e™t,  and  were  to  guaranty  the  sales  for  a 
August.  1867,  at  Sie  special  instance  and  request  alco  commission.  They  were  to  reeciTe  the  gooda 
of  the  defendants,  ha  sent  and  consigned  to  them  ">  ''°"^'  ^t  the  customhouse,  make  the  neoes- 
aundry  casta  and  bosea  of  cigars  of  great  value,  "'^'7  advances  for  duties  and  charges,  and  ae- 
in  order  that  they  miriit  sell  and  dispose  of  the  <*!*  drafts  drawn  hj  the  plaintiff  against  the 
same  for  him,  <hi  the£  guaranty  of  galea,  for  a  consignmenU.  HaTins  learned  the  nature  of 
oeriun  eommiasion  or  reward,  and  that  the  de-  *■**"  Proffered  terras,  the  plaintiff,  on  the  28th 
fendants,  in  consideraUon  thereof,  undertook,  day  of  August,  I M7,  wrote  to  the  defendants, 
and  then  and  there  promised,  to  sell  and  dispose  the  letter  to  which  reference  baa  already  be« 
<rf  the  cigars  on  his  account,  and  to  be  answer-  "^'°'-  ^tentng  in  espress  terms  to  that  ar- 
able to  him  for  the  due  payment  of  the  sums  for  fangnment,  he  lofomed  the  defendante  by  that 
which  the  same  should  be  sold,  and  pay  over  the  'f'tter  that  he  had  consigned  to  them  an  iuToIee 
proceeds  to  him.  And  the  complaint  is,  that  "'  cig*",  and  requested  them  to  render  to  him, 
they  not  only  neglected  and  refused  to  perform  ^^en  the  cigars  were  sold,  an  acoount  of  the 
thrar  promises  in  that  behalf,  but  that  Uiey  dis-  ■*'**;  and  what  is  more,  he  therein  stated  to 
posed  of  the  consignment  to  their  own  use.  De-  the  defendants  that  If  they  were  willing  fat 
538*]  fendante  appeared  and  'demurred  to  the  "»''«  advances  on  such  goods,  he  would  con- 
declaration,  but  the  oourt  overruled  the  demur-  "'?"  to  them,  in  a  short  time,  additional  in- 
rer,  and  the  parties  subsequently  went  te  trial  "O'cea  to  a  large  amount;  and  m  oonclurion, 
up<m  the  general  issue.  Testimony  was  intro-  employed  the  following  language:  "All  shipped 
duced  on  Wh  sides,  and  after  the  arguments  to  your  house  by  me;  I  will  hold  you  respon- 
were  closed,  the  defendants  presented  to  the  "hie."  PuD  proof  u  exhibited  In  the  record, 
oourt  certain  prayers  for  instruction,  which  that  all  the  eigars  in  controversy  were  sent  ana 
were  refused.  And  under  the  instructions  given  received  under  the  arrangement  referred  to  in 
by  the  court,  the  jury  returned  their  verdict  in  '^at  letter,  and  the  person  who  made  the  ar. 
favor  of  the  plaintiff  for  the  sum  of  $3,000.  Ex-  rangement  with  the  defendants  testified  that  It 

Stions  were  duly  takm  by  the  defendante,  not  i™"  "•^e''  changed.    He  remained  in  St.  Louis 

y  to  the  refusal  of  the  oourt  to  instruct  the  ^  negotiate  sates,  and  he  also  testified  that  he 

jury  as  roquoatod,  but  also  to  the  instructions  managed  the  whole  business  and  conducted  the 

given,    and    the    question    to    be    decided    la,  correspondence  with  the  plaintiff.     Defendants 

whether,  upwi  the  facte  disclosed  in  the  record,  iissolved  their  partnership  on  the   1st  day  of 

there  was  any  error  in  the  action  of  the  court.  January,  IB68,  so  that  it  became  desirable  for 

it  appears  from  the  erideaee  that  the  riaintlff  "hen"  to  get  rid  of  their  consignmenU;  and  on 

was  a  merchant,  residing  at  Baltimore,  in  the  ">«   I'th   day  of  the  aame  month,   all  of  the 

state  of    Maryland,    and   that    the  defendants  ng^rs  not  preriowly  sold  were  turned  over  u> 

were  commission  merchante,  doing  business  at  mother  firm,  pursuant  to  an  order  drawn  on 

St.  Louis  in  the    state    of   Missouri.     For  the  ^hem  by  the  person  who  negoUated  the  arrange- 

purposee  ol   this   investigaUon,   it  is  oonceded  nent.    That  step  was  taken  without  consulting 

that  the  cigars  were  aent  hy  the  plaintiff,  and  ;he  plaintiff,  and  without  his  knowledge,  and 

that  they  were  duly  received  by  the  defendante,  *n  Qays  later  the  defendante  wrote  to  the  plain- 

and  there  is  no  dispute  as  to  the  quantity  or  Jff  and  declined  to  render  an  account  of  sates, 

their  value.    Some  of  the  dgars  were  forwarded  kffirming  that  th^  had  made  none,  and  aasum- 

by  railroad,  but  the  largest  invoice  was  shipped,  ng,  in  effect,  that  the  person  who  u^otiated 

in  bond,  wiU)  the  undcrstendlng  that  the  de-  lie  arrangement  was  the  general  agent  of  the 

fendante  would  make    the    aeoessary  advancaa  plaintiff  with  raapest  to  the  cigars  j  'and  [*B40 
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they  informed  the  plaintiff,  in  the  same  letter, 
that  he,  the  suDposed  agent,  on  withdrawing  the 
consignment,  nad  paid  back  to  them  what 
money  they  had  adyanced  on  the  same.  Much 
other  testimony  was  introduced  on  the  one  side 
or  the  other,  but  the  statement  already  given 
exhibits  the  material  facts  necessary  to  be  con- 
sidered in  this  stage  of  tho  investigation. 

Two  theories  were  assumed  by  the  defend- 
ants at  the  trial,  and  the  prayers  for  instruc- 
tion were  all  based  upon  the  one  or  the  other 
of  those  theories.  It  was  insisted,  in  the  first 
place,  that  the  person  who  negotiated  the  ar- 
rangement and  finally  withdrew  the  consign- 
ment, was  a  partner  with  the  plaintiff  in  the 
whole  transaction;  and  if  not,  then,  second, 
that  he  was  the  agent  of  the  plaintiff  and,  as 
such,  had  authority  to  withdraw  the  consign- 
ment and  acquit  the  defendants  from  all  fur- 
ther responsibility.  But  the  presiding  justices 
instructed  the  jury,  in  substance  and  effect,  that 
the  defendants  were  responsible  for  the  cigars 
consigned  under  tho  letter  of  instructions, 
whether  sold  directly  by  themselves  as  factors 
of  the  plaintiff,  or  by  Hook,  as  authorized  to 
negotiate  sales,  provided  the  cigars  were  re- 
ceived into  their  possession ;  that  the  defendants 
were  authorised  by  the  letter  to  sell  the  cigars 
in  the  usual  course  of  business,  and  if  they 
found  that  Hook  was  also  authorized  to  ne- 
gotiate sales,  then  the  sales  by  him  in  the 
usual  way  were  also  valid,  and  that  the  defend- 
ants, by  the  letter,  were  to  make  the  advances, 
have  two  and  a  half  per  cent  commissions  on 
sales,  and  two  and  a  half  per  cent  on  guaranty 
of  sales,  and  were  to  account  to  the  plaintiff. 
Amonp  other  thin^,  they  also  instructed  the 
jury,  that  there  was  no  evidence  U>  show  any 
;!i«thovitv  from  the  plaintiff  to  turn  the  cigars 
oyer  to  an  auctioneer  to  be  sold,  and  Uiat  the 
plaintiff,  tlierefore,  was  entitled  to  recover  the 
net  proceeds  of  the  ciears  sold,  either  by  the 
defendant  or  Hook,  if  the  latter  was  authorized 
to  negotiate  sales,  and  the  market  value  at  St. 
Louis  of  the  residue,  less  the  charges  paid  for 
freight,  storage,  insurance,  drayage,  ana  duties. 
Both  of  the  defenses  set  up  in  the  court  below 
are  still  insisted  upon  in  this  court,  but  we 
think  neither  of  them  can  be  sustained,  and 
that  the  instructions  given  to  the  jury  were 
correct. 

541*]  *1.  Partnership  is  usually  defined  to  be 
a  voluntary  contract  between  two  or  more  com- 
petent persons,  to  place  their  money,  effects, 
labor  and  skill,  or  some  one  or  all  of  them,  in 
lawful  commerce  or  business,  with  the  under- 
standing that  there  shall  be  a  communion  of  the 
profits  thereof  between  them.  But  partnership 
and  community  of  interest,  independently  con- 
sidered, arc  not  always  the  same  thing;  for  the 
first,  as  between  the  partners  themselves,  is 
foimded  upon  the  copartnership  agreement 
which  prescribes  the  relation  they  bear  to  each 
other,  and  of  itself  creates  the  community  of 
interest;  but  the  last  may  exist,  notwithstand- 
ing there  has  beoi  no  agreement  between  the 
parties.  Part  owners  of  a  ship,  for  example,  are 
uniformly  treated  as  tenants  in  common,  and 
not  as  partners,  although  it  cannot  be  denied 
that  there  is  a  community  of  interest  between 
them  in  every  part  of  the  vessel,  and  each 
is  entitled  to  a  share  ol  her  earnings  in  pro- 
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portion  to  his    undivided    interest,    and  must 
also  share  the  loss.  Joint  ovi-ners  of  merchandise 
may  consign  it  for  sale  abroad  to  the  same  con- 
signee; and  if  each  gives  separate  instructions 
for  his  own  share,  it  is  well  settled  law  that 
these  interests  are  several,  and  that  they  are 
not  to  be  treated  as  partners  in  the  adventure. 
Xumerous  illustrations  of  the  principle  are  to 
be  found  in  the  decisions  of  the  courts,  of  which 
we  will  give  but  one  more  at  the  present  time. 
Where  a  broker  or  other  agent  purchases  goods 
for  several  persons,  each  agreeing  to  take  a  cer- 
tain portion  of  the  entire  parcel,  it  is  clear,  if 
there  is  no  arrangement  that  the  goods  shall  be 
sold  on  joint  account,  that  the  transaction  does 
not  amount  to  a  partnership  although  there  is, 
undeniably,   a  community   of   interest   in   the 
goods  so  purchased.    These    examples    will  be 
sulTicient  to  show  that  while  every  partnership 
is  founded  en  a  community  of  interest,  it  is, 
nevertheless,  incorrect    to    suppose  that  every 
community  of    interest   necessarily  constitutes 
the  relation  of  partnershipwithin  the  meaning 
of  the  commercial  law.     whenever  it  appears 
that  there  is  a  community  of  interest  in  the  cap- 
ital stock,  and  also  a  community  of  interest  m 
the  profit  and  loss,  then  it  is  clear  that  the  case 
is  one  of  actual  partnership  between  the  parties 
themselves  and,  of  course,  it  is  *so  as  to  [*542 
third  persons.    All  of  the  decided  cases,  how- 
ever, agree  that  it  is  seldom  or  never  essential 
that  both  of  these  ingredients  should  concur  in 
the  case  in  order  to  establish  that  relation. 
Cases  occur,  undoubtedly,  where  a  community  of 
interest  in  the  property,  without  any  regara  to 
the  profits,  will  almost  necessarily  lead  to  the 
conclusion  that  the  relation  between  the  parties 
was  that  of  partnership:  and,  under  some  cfr- 
cumstances,    that    conclusion    will    follow,    al- 
though the  sale  of  the  property  for  the  joint  in- 
terest may  not  be  contemplated  by  the  parties. 
On  the  other  hand,  it  is  equally  clear  that  there 
may  be  such  a  community  of  interest  in  the 
prcilts,  without  regard  to  loss,  and  without  any 
commimity  of  interest  whatever  in  the  property, 
as  will  establish  that  relation.    Participation  in 
the  profits,  however,    will    not  alone  create  a 
partnership  between  the  parties  themselyes  as  to 
the  property,  contrary  to  their  intention.    But 
merchants  and  traders  are  often  justly  held  to 
be  partners  as  to  ^ird  persons,  where  they  are 
not  to  be  deemed  such,  expressly  or  impliedly,  as 
between  themselves.     Jud^e  Story  distributes 
the  cases  in  which  a  liability  exists  as  to  third 
persons  into  five  classes,  and  it  is  obvious  that 
the  present  case  does  not  fall  within  any  prin- 
ciple of  that  classification.    Story,  Part.  {  542 ; 
Greenl.     Ev.     8     482.     He     admits,     however, 
that  the  pressure  of  the  general  doctrine  is  most 
severely  felt  in  that  class  of  cases  where  all  the 
parties  charged,  as  partners,  are  to  share  the 
profits  between  them,  but  the  losses  are  to  be 
b<»iie  exclusively  by  one  of  their  number.  Actual 
participation  in    the    profits    as  principal,  we 
think,  creates  a  partnership  as  between  tne  par- 
ties and  third  persons,  wha3;ever  may  be  their  in- 
tentions in  that  behalf,  and  notwith8tandin|f  the 
dormant  partner  was  not  expected  to  participate 
in  the  loss  beyond  the  amount  of  the  pnmts. 
Every  man  who  has  a  share  of  the  prc^te  of  a 
trade  or  business  ought  also  to  bear  his  share  of 
the  loss,  for  the  reason,  that  in  taking  a  part  of 
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the  profits,  he  takes  a  part  of  the  fund  of  the 
trade  on  which  the  creditor  relies  forpayment. 
Grace  v.  Smith,  2  W.  Bl.  998;  Waugh  v. 
Carver^  2  H.  61.  235.  Actual  partnership,  as 
between  a  creditor  and  the  dormant  partner,  is 
643*]  considered  by  the  law  to  subsist  •where 
there  has  been  a  participation  in  the  profits,  al- 
though the  participant  may  have  expressly  stip- 
ulated with  his  associates  against  all  the  usual 
incidents  to  that  relation.  Bond  y.  Piiiard,  3 
Mees.  ft  W.  357.  That  rule,  however,  has  no  ap- 
plication whatever  to  a  case  of  service  or  special 
agency,  where  the  employee  has  no  power  as  a 
partner  in  the  firm  and  no  interest  in  the  prof- 
its, as  property,  but  is  simply  employed  as  a 
servant  or  special  agent^  and  is  to  receive  a 
given  sum  out  of  the  profits,  or  a  proportion  of 
the  same,  as  a  compensation  for  his  services. 

Merchants  are  obliged  to  have  cTerks,  and 
oftentimes  find  it  necessary  to  employ  brokers 
or  special  agents  to  effect  sales,  and  it  is  no 
more  detrimental  to  their  creditors  that  such 
employees  should  be  paid  out  of  the  profits  of 
their  trade  than  from  any  other  source  of  in- 
come within  their  disposal.  Unless  the  sup- 
posed dormant  partner  is  in  some  way  inter- 
ested in  the  profits  of  the  business,  as  principal, 
it  is  plain  that  he  cannot  bring  suit  as  a  part- 
ner, and  go  into  equity  and  compel  an  account; 
nor  can  it  be  held  that  ne  has  any  such  lien  on 
the  profits  as  a  court  of  equity  may  enforce; 
and  if  not,  tl*en  his  condition  is  the  same  as  that 
of  an  ordinary  creditor,  and  he  must  pursue  his 
remedy  against  his  employer.  Denny  et  al.  v. 
Cabot  et  al,  6  Met.  90 ;  Vanderburgh  v.  Hull,  20 
Wend.  70.  Repeated  decisions  have  recognized 
this  distinction,  and  although  it  may  hap]:>en,  as 
heretofore,  that  cases  will  arise  on  the  one  side 
or  the  other  of  the  line,  approaching  in  their 
facts  so  near  to  each  other  that  the  difference 
between  them  may  appear  to  be  unsubstantial, 
yet  the  distinction  itself,  we  think,  is  well  found- 
ed in  reason,  and  that  the  only  difficulty  is  in 
the  application  of  the  principle  on  which  it 
rests.     Hallet  v.  Detban,  14  La.  Ann.  535. 

No  such  difficulty,  however,  arises  in  this 
case.  Defendants  knew  the  exact  relation  which 
Hook  sustained  to  them  and  to  the  plaintiff,  and 
they  had  the  letter  of  the  plaintiff  in  their  pos- 
H<'K8ion.  informing  them  that  he  should  hold 
them  responsible  for  the  cigars.  They  knew 
what  the  arrangement  was,  and  that  the  goods 
had  been  sent  by  the  plaintiff  and  receiv^  by 
them,  on  the  terms  and  conditions  specified  in 
544*]  that  letter.  •Irrespective  of  the  guar- 
anty, it  is  difficult  to  see  how  Hook  could  have 
any  interest  in  the  profits  as  a  partner  with  the 
plaintiff.  He  had  no  interest  in  the  property, 
nnd  by  the  arrangement  which  he  himself  nego- 
tiated, the  cigars  were  to  remain  for  sale  in  the 
custody  and  control  of  the  defendants,  as  com- 
mission merchants,  and  they  stood  responsible 
to  the  plaintiff  for  the  proceeds.  But  he  did 
not  rely  upon  the  profits  for  his  compensation, 
for  unless  one  half  the  profits  exceeded  $1,800 
a  year,  he  would  neither  be  benefited  nor  in- 
jured by  the  success  or  failure  of  the  adventure, 
except  so  far  as  the  latter  result  might  have 
a  tendency  to  induce  his  employer  to  dispense 
with  his  services.  Little  or  nothing  was  ever 
realized  from  the  enterprise  and,  of  course,  no 
except  of  profits  over  tne  amount  of  the  guar- 
24  How. 


anty  was  ever  earned.  It  is  quite  obvious,  there 
fore,  that  the  theory  of  the  defendants  on  this 
branch  of  the  case  cannot  be  sustained. 

2.  It  is  insisted  by  the  defendants  that  Hook 
was  the  agent  of  the  plaintiff  and,  as  such,  that 
he  had  authority  to  withdraw  the  cigars  from 
their  custody  and  control,  and  turn  them  over 
to  the  other  firm.  On  that  point,  the  presiding 
justice  instructed  the  jury  that  there  was  no 
evidence  in  the  case  to  support  that  theory,  and, 
after  a  careful  examination  of  the  evidence  ex- 
hibited in  the  transcript,  we  entirely  concur  in 
that  view  of  the  case;  and  the  judgment  of  tkt 
oirouit  court  «,  therefore,  affirmed,  with  009t9. 


JOHN  J.  WHEELER,  Plff.  in  Err^ 

V. 

ANDREW  J.  NESBIIT,  Jerome  Carding,  Fred- 
erick Binkley,  James  D.  Trimble,  Wilson  J. 
Mathis  and  Robert  McNeely. 

(See  8.  C  24  How.  544-668.) 

Proof  necessary  in  action  for  malicious  prosecu- 
tion—  charge  unfounded  —  toant  of  ftrobabU 
cause  —  malice  —  may  be  proved  by  circum- 
stances— onus  probandi  is  on  plaintiff — wha$ 
is  probable  cause — question  of  fact — detention 
of  plaintiff  in  prison,  which  is  result  of  his 
own  request  for  delay,  and  of  his  neglect  to 
give  security,  is  no  ground  of  complaint. 


To  suppose  an  action  for  a  malicious  criminal 
prosecution  tbe  plaintiff  must  prove.  In  the  first 
place,  the  fact  of  prosecution,  and  that  the  de- 
fendant was  himself  tbe  prosecutor,  or  that  be  in- 
stigated Its  commencement,  and  that  It  finally  ter- 
minated in  acGulttal. 

He  must  also  prove  that  the  char^re  preferred 
against  blm  was  unfounded,  and  that  It  was  made 
without  reasonable  or  probable  cause,  and  that  the 
defendant,  in  making  or  Instigating  it,  was  actu- 
ated by  malice. 

The  burden  of  proof  In  the  first  instance  Is  upon 
the  plaintiff  to  make  out  bis  case,  and  If  be  falls  to 
do  so  In  any  one  of  these  particulars,  the  defendant 
has  DO  occasion  to  offer  any  evidence  in  his  defense. 

Malice  alone  is  not  sufficient  to  sustain  tbe  ac- 
tion :  because  a  person  actuated  by  tbe  plainest 
malice  may,  nevertheless,  orefer  a  well-founded  ac- 
cusation, and  have  a  Justifiable  reason  for  tbe  pros- 
ecution of  the  charxe. 

Want  of  reasonable  and  probable  cause  Is  as  much 
an  element  in  the  action  as  the  evil  motive,  and 
though  the  averment  is  a  negative  one  It  must  be 
proved  by  the  plaintiff  by  some  affirmative  evi- 
dence, unless  the  defendant  dispenses  with  such 
proof  by  pleading  singly  tbe  truth  of  the  several 
facts  involved  in  the  charge. 

Either  of  these  allegations  may  be  proved  by  cir- 
cumstances. 


NOTB. — Malicious  proaeeution — action  for  cams' 
ing  a  criminal  prosecution. 

An  action  on  the  case  lies  for  a  false  and  mall- 
clous  prosecution  for  any  crime,  whether  capital  or 
not,  by  which  the  party  may  be  put  In  peril  of  bis 
life,  suffer  In  bis  liberty,  reputation  or  property; 
whether  the  prosecutor  proceed  so  far  as  actually 
to  exhibit  an  Indictment  on  which  the  party  was 
acquitted,  or  not.  Boil.  Abr.  112 ;  Chnrcbill  v.  8ig- 
gers,  3  Bl.  ft  U.  937. 

It  must  appear  that  the  motive  for  prosecuting 
the  original  action,  whether  civil  or  criminal,  was 
malicious,  and  the  action  without  probable  cause. 
Cro.  Elis.  70,  194 ;  Leon.  107 ;  Kelw.  81 ;  Moo.  600 : 
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Argued  Feb.  tS,  1861.     Decided  Mar.  H,  1861. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennesnee. 

This  was  an  action  of  treapaSB  on  the  eaB« 
eoDimenoeid  by  Wheeler,  the  present  plaintiff  in 
error,  in  the  court  below,  against  the  present 
defendants  in  error,  for  false  imprisonment. 

The  trial  reNultcd  in  3  verdict  and  judgment 
for  the  defendanta,  and  the  ptaintilT  brought 
the  eaae  to  this  court  by  writ  or  error. 

It  appears  that  the  plaintiff  was  arrested  on 
a  charge  of  horse  staling ;  that  the  only  grounda 
of  suspicion  against  him  were  that  he,  in  com- 
panj  with  two  companions.  Irishmen,  were 
found  to  have  in  their  possesaion  four  fine 
horses;  that  both  he  and  nis  companions  were 
indifferently  clad,  anil  were  all  strangers  in  that 
locality.  The  fact  was  that  these  horsea  be- 
longed to  Wheeler,  and  that  he  merely  permit- 


ted the  two  Irlahmen  to  rids  one  CMlh,  aa  thcf 
happened  to  be  going  in  tbe  aame  direetica  a* 
himself. 

ITie  case  farther  appear*  In  th«  apinka  of 
the  court 

Ur.    W.    Xi,   Undorwood,    tor    plaintiff  in 

The  gramimm  at  tbe  plaintifTs  complaint 
against  the  defendants.  Is,  first,  that  thmj  too- 
spired;  second,  in  a  malicioiu  prosecatiaat 
third,  whereby  he  was  falsely  imptieoned. 

As  to  the  first  point,  counsel  cited  Bon*.  L 
Diet.,  tit.  Conspiracy;  Rex  v.  Riipat,  3  Burr., 
1320;  Chit.  Cr.  L.  114!;  Z  SUrk.  Er.  401,  403; 
3  Chit.  Cr.  L.  1130.  1143. 

2.  The  ^onamcn  of  tbe  aeUon  is,  that  tbe 
plaintiff  has  improperly  been  made  Uie  nibjeet 
of  l^al  process,  to  his  damage, 

2  Oraenl.  Er.  99. 

There  are  two  grounOs  necewary  to  support 
an  action  for  malicious  proeecution  —  malice 
and  tbe  want  of  probable  cause.  The  latter  is 
tbe  gist  of  the  action. 

Morgan  v.  HugheM,  2  T.  R.  Z2B. 

Malice  is  not  to  be  considered  in  tbe  sense  of 
hate  or  spite  against  an  individual.  Want  of 
caution,  in  occasioning  injury  to  others,  is  snt- 
flcient. 

See  2  Oreenl.  Ev.  493;  Broolbi  v.  Warwick,  t 
Stark.;  Bout.  L.  Diet.,  tit.  Malice;  1  Camp.  200, 
note  a;  Ballon  v.  Jokn»lont,  1  T.  R.  483. 

Acquittal  by  the  magistrate  is  prima  facie 
evidence  of  want  of  probable  eauae. 

2  Greenl.  455;  William*  v.  yonoood,  2  Terg. 
329^  Hickman  r,  f)H|^n,  6  Mo.  37;  Merriain  T. 
Mitchell,  13  Me.  439. 

Suapicion  and  conjecture  do  not  amomt  to 
probable  cause. 

fi'tone  V.  fitevent,  12  Coan.  21»;  SoOvm  T. 
yeal,  4  Dana,  123. 

Tbe  charge  of  the  conrt  below  waa  gioneona 
under  the  above  authorities. 

Ur.  P.  PUUlpa,  for  the  defendants  inerror: 

The  plaintiff  most  show  that  the  defendants 
acted  from  malicious  motives,  and  that  be  bad 
no  snfGcienf  reason  to  believe  him  to  be  eniltj. 
If  either  be  wanting,  the  action  must  faiL 

Jahnttone  v.  Bulton,  I  T.  R.  644;  Mitokm  t. 
Jenkim,  5  Bam.  t  Ad.  5S4 ;  Herman  v.  Braot 


^«..,  u,.,  ...  ..  ii ;  Medcsit  v.  Brook.  L,  Ina.  Co.  4B 
Ud.  IBS:  BurriB  v.  North,  S4  Mo.  426:  Scott  v. 
Sbelor,  28  Uratt  S91  ;  Glaie  v.  Whitler.  B  Or.  !&«  : 
Wlllla  T.  Knoi.  9  8.  C,  4T4  ;  Harkrader  T.  Moore,  44 
Cal.  144:  Diet*  v.  Langfltt.  83  Pa,  234  ;  Bumap  T. 
Albert.  Taney.  244  ;  4  Burr.  1674  ;  1  Mason,  24  ; 
Stew.  Adro.  llS;  Cotton  t.  Jamea,  1  Barn.  &  Ad. 
183:  Beaaon  T.  Boutbard,  10  N.  T.  238;  Oanea  t. 
Southern  Pnc,  R.  To.  SI  Cal.  140. 

It  mnal  also  appear.  In  every  case,  that  the  orig- 
inal suit  Is  ended,  and  tbat  It  terminated  In  favor 
of  (he  defendant  In  the  orMna]  aiilt.  either  b;  ac- 
aulttal,  abandonment  or  flnai  Judement  In  hin  favor, 
before  the  commencement  of  tbe  action  for  mali- 
cious proaecutlon ;  othervlae  the  point  would  come 
to  be  tried  too  soon  and  rtlaorderlj.  Dohe,  20.'i : 
Telv,  117:  2  Term,  22B  :  Str.  114:  Bob,  114;  10 
Mod.  245;  W.  Jonea.  03:  Sinclair  v.  Eldred.  4 
Taunt,  7 :  O'Brien  v.  Barrr.  106  Maes.  300 :  Brawn 
v.  Randall.  86  Conn.  56;  Cardinal  t.  flmlth.  lOfl 
Haaa.  158;  Hall  v.  Floher,  20  Barb.  441;  Hamll- 
horgh       "^     - — ■      ■         "    ■ 


blDg  V.  Bvde. 

ty,  N.  C,  1B2.  5 


Ing  of  an  indictment  la  aome 
cauae.     8  Mod.  2dl ;  10  Mod. 
Cardlval  v.  Smltb.  109  Uaa 
4  Cuab.  217  ;  Parker       ~     ' 


'arlei 
:  Bal 


Ired.  8S0 ;  Brown  v,  Randal 
;ep.  35, 
Where  the  eomplalosnt  wltbdrawa  the  [ 


Jury  fall  to  And  an  Indictment,  or  tbe  proaecnllDa 
atcorneiF  dlaebarges  wltbont  the  action  of  the  gnai 
jury.  II  Is  equivalent  to  an  acqalttal,  and  la  a  raS- 
clent  termination  of  the  ault.  Wllllama  v.  Nor 
wood,  2  Yerg.  32S  ;  Johnson  v,  Martin.  3  Hurpb. 
3*8 :  Sailea  v.  Brlct-s,  4  Met,  421 :  Cardlval  i. 
Smllh,  10!)  Maas.  15S  ;  12  Am.  Kep.  BSZ  ;  Brown  v, 
Kandall,  36  Conn.  r>8 ;  4  Am.  Rep.  35  :  Drlcjn  *. 
Burton,  44  Vt.  124  :  Secor  t,  Babcock.  S  JohniTsiKt: 
Jones  V.  GIvIn,  Glib,  18S,  220 :  Morgan  v.  Hnahn. 
2  Term.  225  :  Freeman  v.  Arkell,  2  B.  A  C.  4M: 
Mitchell  V.  Wllllama.  11  M.  ft  W,  SOS  ;  Bacoo  v. 
Waters,  2  Allen.  400 ;  Schoonover  v.  itjtn,  28  BL 


SOS. 


1  that 
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1860. 
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erhoff,  8  Watts,  241 ;  Ewing  ▼.  Sanford,  19  Ala.  of  the  peace  for  that  county,  and  falsely  and  ma- 

015.  liciouBly,  and  without  any  reasonable  or  prob- 

Probable  cause  is  a  reasonable  ground  of  bus-  able  cause,  charged  the  plaintiff  with  having 

picion,  supported  by  circumstances  sufficiently  feloniously  stolen  four  horses,  whidi  he  then 

strcmg  in  themselyes  to  warrant  a  cautious  man  and  there  had  in  his  possession,  and  caused  and 

in  the  belief  that  the  accused  is  guilty  of  the  procured  the  magistrate  to  grant  a  warrant,  un- 

offense  with  which  he  is  charged.  der  his  hand  and  seal,  for  the  apprehension  of 

Munns  v.  Duponi,  3  Wash.  C.  C.  31 ;  Foshay  the  plaintiff,  upon  that  false,  malicious  and 

y.  Ferguson,  2  Den.  617.  groundless  charge;  and  that  he,  the  plaintiff. 

So  that,  although  the  plaintiff  is  entirely  in-  was  accordingly  arrested  by  virtue  of  the  war- 

nocent,  if  the  defendant  shows  that  he  has  rea-  rant  so  procured,  and  falsely  and  maliciously, 

Bonable  grounds  for  believing  him  guilty  at  the  and  without  any  reasonable  or  probable  cauise, 

f\mo  flic  charge  was  made,  the  action  cannot  be  imprisoned  in  the  prison  house  of  the  state  there 

■ustained.  situate,  for  the  space  of  seven  days ;  and  that  at 

HaU  V.  Suydam,  6  Barb.  86 ;  James  ▼.  Phelps,  the  eniration  of  that  period  he  was  f ullv  ac- 

11  Adol.  i  £.  480;  Broughton  v.  Robinson,  11  quitted  and  discharged  of  the  supposed  offense, 

Ala.  922.  and   that   the   prosecution   for   the   same  was 

While  malice  in  this  form  of  action  is  not  to  wholly    ended    and    determined.     Second,    the 

be  limited  to  "spite  or  hatred,"  it  mitet  consist  plaintiff  alleged  that  the  defendants,  on  the 

in  the  "malus  animus"  as  denoting  that  the  same  day  and  at  the  same  place,  with  force  and 

party  is  actuated  by  improper  and  indirect  mo-  arms  assaulted  him,  the  plaintiff,  and  forced 

tives.  and  compelled  him  to  go  to  the  prison  house  of 

Mitchell  V.  Jenkins,  5  Bam.  &  Ad.  504;  see,  the  state  there  ^situate,  and  then  and  [*547 

also,  12  Mod.  208;  10  Mod.  217,  4  Barn.  &  C.  26.  there  falsely  and  maliciously,  and  without  any 

reasonable  or  probable  cause,  imprisoned  him 

Mr.  Justice  CUfford  delivered  the  opinion  for  the  space  of  Mven  days,  ocjtrary  to  the ^1^^^^ 

of  the  court*  ^      customs  of  the  state.    Third,  the  plaintiff 

This  is  a  writ  of  error  to  the  circuit  court  of  aH^Jge^  that  the  defendants,  on  the  same  day 
the  United  SUtes  for  the  Middle  district  ol  and  at  the  same  place,  did  unlawfully  and  false- 
Tennessee.  John  J.  Wheeler,  the  plaintiff  in  ^^  conspire,  .combine,  and  agree  among  them- 
orror,  complained  in  the  court  below  Vin«t  the  f  ^^.^«  J^^  .^i^^  ot^«"i  th»t  the  first  named  de- 
present  defendants,  in  a  plea  of  trenp^ss  on  the  fe^dant,  with  a  view  to  procure  a  warrant  for 
^e.  as  will  more  fully  appear  by  reference  to  *J;«  «"^»t  "^  imprisonment  of  the  phuntiff. 
the  declaration  which  is  set  forth  at  large  in  the  «h^^l<l  go  before  a  certain  magistrate  of  the 
transcript.  It  alleged  three  distinct  <^uses  of  ?>""^y'  »°d  ^»!^«  ^*^»  "^^^^e  ^  ^*^'  *??* 
action,  and  each  cause  of  action  was  set  forth  ^f » .  *!».%  complainant,  verily  believed  that  the 
in  two  separate  counts.  All  of  the  counts,  how-  Plaintiff,  with  two  other  persons  had  committed 
ever,  were  founded  upon  the  same  transaction,  ^he  aforesaid  offense,  and  that  the  other  defend- 
80  that  a  brief  reference  to  the  first,  third,  and  *"«  V^  *""  8"jt  should  attend  the  preliminary 
fifth  of  the  series  will  be  sufficient  to  exhibit  the  examination  of  the  plaintiff  before  the  magis- 
nubstanoes  of  the  declaration,  and  the  nature  of  trate,  and  then  and  there  aid,  abet,  and  assist 
the  supposed  grievances  for  which  the  suit  was  *^e  complainant,  by  their  testimony,  infiuence 
instituted,  jlrst,  the  plaintiff  allied  that  the  and  advice,  in  prosecuting  the  charge;  and  the 
defendants,  falsely  and  maliciously  contriving  plaintiff  averred  that  the  defendants  so  far  car- 
and  intending  to  injure  him  in  his  good  name  ried  their  corrupt  and  evil  conspiracy  and  agree- 
and  repute tipn,  on  the  18th  day  of  September,  nient  into  effect,  that  they  procured  the  warrant 
1856,  at  a  certein  place  within  the  jurisdiction  from  the  magistrate  by  the  means  contemplated, 
of  the  court  below,  went  before  a  certein  justice  and  that  he,  the  plaintiff,  was  then  and  there 

Negus.  30  Mich.  406:  Stone  v.  Steveos.  12  Conn. 
219;  Hays  v.  Tounglove,  7  B.  Mod.  545;  eontroj. 
Painter  v.  Ives,  4  Neb.  122;  Tarpln  ▼.  Remy.  8 
Blackf.  210. 

Making  a  true  statement  in  good  faith,  through 
which  a  person  Is  prosecuted  or  Indicted,  will  not 
support  an  action  for  malicious  prosecution,  al- 
though the  facts  stated  constitute  no  crime.  Den- 
nis V.  Ryan,  65  N.  Y.  385;  Bennett  v.  Black,  1 
Stew.  404  ;  Wyatt  v.  White,  5  H.  ft  N.  871 ;  Mc- 
Neely  v.  Drlsklll,  2  Blackf.  2S9 ;  Leigh  v.  Webb,  8 
Bsp.  165. 

In  case  of  a  conviction,  the  action  will  not  lie,, 
unless  the  conviction  was  procured  unfairly.  Whit- 
ney V.  Peckham,  15  Mass.  243 :  Com.  v.  Davis.  11 
Pick.  343 :  Miller  v.  Deere,  2  Abb.  Pr.  1 ;  Monroe  v. 
Maples,  1  Root.  554  ;  Cloon  v.  Gerry.  13  Gray,  201  ; 
liosenstein  v.  Brown,  7  Phil.  144  ;  Basher  v.  Mat- 
thews, L.  R.  2  C.  P.  684  ;  Hibbing  v.  Hyde,  50  Cal. 
206 :  Griffis  V.  Sellars,  2  Dev.  ft  Bat.  492 ;  Palmer 
V.  Avery.  41  Barb.  290;  Witham  v.  Gowen.  14  Me. 
362 :  Payson  v.  Caswell,  22  Me.  226 ;  Burt  v.  Place. 
4  Wend.  591. 

An  action  will  lie  for  procuring  another  to  bring 
a  malicious  criminal  prosecution,  or  voluntarily 
participating  in  such  a  prosecution,  or  for  com- 
mencing one  in  good  faith,  and  prosecuting;  after 
positive  knowledge  of  innocence.  Mowry  v.  Miller, 
3  Leigh,  561  ;  Perdu  v.  Connerly,  1  Rice.  49 :  Stan- 
burrv  v.  Fogle.  37  Md.  369 ;  Fitzjohn  v.  Macklnder» 
9  C.  "n.  N.  a  505  ;  30  L.  J.  C.  P.  264. 
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mination  of  the  prosecution  (Kelley  v.  Sage,  12 
Kan.  100 :  McWllIlams  v.  Hohan.  42  Md.  .56:  Gil- 
bert V.  Emmons,  42  111.  148 :  Pay  v.  O'Neill,  86  N. 
Y.  11  ;  Leever  v.  Hamill,  57  Ind.  423)  ;  so  is  the 
quashing  of  an  indictment  and  discharge  of  defend- 
ant. Hays  V.  Blizzard,  30  Ind.  457 :  discharge  on 
habeas  corpus,  after  commitment  by  justice,  is  not. 
Walker  v.  Martin,  43  111.  508 ;  Swartwout  v.  Dickel- 
man.  12  Hun,  358. 

The  insufficiency  of  the  Indictment  Is  no  defense, 
nor  its  rejection  by  the  grand  Jury.  StancliflT  v. 
Palmeter.  18  Ind.  321 ;  Jones  v.  Qwin.  10  Mod.  148, 
214 ;  Pippet  v.  Hearn,  5  Barn,  ft  A.  634  ;  Shaul  v. 
Brown.  28  Iowa.  37 ;  Chambers  v.  Robinson,  2  Str. 
691  :  Wicks  v.  Fentham,  4  Term,  247. 

The  action  lies  if  some  of  the  charges  in  the  In- 
dictment are  maliciously  preferred,  though  others 
are  not.     Reed  v.  Taylor.  4  Taunt.  616. 

The  action  lies  for  knowingly  procuring  the  in- 
dictment of  a  person  for  an  act  not  a  crime  (Den- 
niH  V.  Ryan.  5  Lans.  350:  63  Barb.  145:  65  N.  Y. 
385)  :  or  falsely  and  maliciously  accusing  of,  and 
procuring  arrest  and  Indictment  of  another  for,  an 
act  believed  to  be  a  crime  (Shaul  v.  Brown,  28 
Iowa.  87 ;  1  Am.  I^ad.  Cas.  281 :  Anderson  v. 
Buchanan.  Wright.  725  :  Farlie  v.  Danks.  2  Bng.  L. 
ft  E.  115:  Strelgbt  v.  Bell.  37  Ind.  550:  Collins  v. 
fiOve,  7  Blackf.  416:  Barton  v.  Kavannimh.  12  La. 
Ann.  382)  ;  or  falsely  and  maliciously  prosecuting 
before  a  court  whicn  has  no  jurisdiction  of  the 
crime.  Morris  v.  Scott,  21  Wend.  281 ;  Sweet  v. 
24  How. 
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arrested  by  virtue  of  the  same,  and  imprisoned 
upon  that  false,  malicious,  and  groundless  accu- 
sation, for  the  space  of  seven  days,  and  that  at 
the  expiration  of  that  period  he  was  fully  ac- 
quittea  and  discharged  of  the  supposed  offense. 
Such  is  the  substance  of  the  declaration,  so  far 
as  it  is  deemed  materiid  to  reproduce  it  at  the 
present  time.  Testimony  was  introduced  by  the 
plaintiff  tending  to  show  that  he  was  the  lawful 
owner  of  the  four  horses  described  in  the  war- 
rant on  which  he  was  arrested;  and  he  also 
proved,  without  objection,  that  he  had  always 
sustained  a  good  character  in  the  neighborhood 
where  he  resided.  He  also  introduced  a  duly 
certified  copy  of  the  complaint  made  against 
him  by  the  first  named  defendant,  and  a  duly 
certified  copy  of  the  warrant  issued  by  the  mag- 
istrate. Tliose  copies  show  that  the  complain- 
ant, on  the  18th  day  of  August,  1856,  made  the 
accusation  under  oath,  as  required  by  the  law 
of  the  state,  and  that  the  magistrate  thereupon 
granted  the  warrant  for  the  apprehension  of  the 
plaintiff,  t();j:othor  with  two  other  persons,  who 
were  jointly  accused  with  him  of  the  same  of- 
548*]  fense.  Both  *the  complaint  and  war- 
rant were  in  regular  form,  ana  the  latter  con- 
tained the  usual  directions,  that  the  persons  ac- 
cuse<]  should  forthwith  be  brought  before  the 
magistrate  who  issued  it,  or  some  other  justice 
of  the  peace  for  the  county,  to  answer  to  the 
charge,  and  be  dealt  with  as  the  law  directed. 
Whether  the  officer  made  any  formal  return  on 
the  precept  or  not  does  not  appear;  but  it  is 
stated  in  the  bill  of  exceptions,  that  the  warrant 
was  placed  in  the  hands  of  the  sheriff,  and  that 
the  persons  aecused  of  the  offense,  including 
the  plaintiff,  were  on  the  same  day  brouglit  be^ 
fore  the  magistrate  for  trial.  When  brought 
into  court  they  were  not  prepared  for  the  ex- 
amination, and  at  their  request  the  trial  was 
iK>stponcd  for  twelve  days,  or  until  they  should 
iiave  suffirient  time  to  procure  the  attendance  of 
certain  witnesses,  whose  testimony  was  neces- 
sary, as  they  represented,  to  establish  their  de- 
fense ;  and  the  minutes  of  the  proceedings  before 
the  magistrate,  state,  in  effect,  that  the  accused, 
"not  being  able  to  give  any  security  for  their  ap- 
pearance at  the  time  appointed  for  the  trial, 
"or  not  offering  to  give  any,  the  sheriff  was  dl* 
rected  to  hold  them  in  custody  to  answer  to  the 
charge.''  Pursuant  to  that  order  the  plaintiff, 
as  well  as  the  other  persons  accused,  remained 
in  the  custody  of  the  sheriff,  and  were  kept  by 
him  in  the  prison  house  of  the  state  there  situ- 
ate until  the  witnesses  of  the  plaintiff  ap- 
peared; and  on  the  25th  day  of  September, 
1856.  they  were  again  brought  before  the  mag- 
istrate, and  after  the  witnesses  on  both  sides 
were  examined,  all  of  the  accused  were  fully 
acquitted  and  discharged  of  the  alleged  offense. 
To  show  that  the  prosecution  was  groundless, 
and  without  any  reasonable  or  probable  cause, 
the  plaintiff  examined  several  witnesses,  to 
prove  the  circumstances  under  which  he  was  ar- 
rested, and  the  substance  of  the  evidence  ad- 
duced against  him  at  the  trial  before  the  magis- 
trate. One  of  the  defendants  is  the  magistrate 
who  granted  the  warrant,  and  the  other  defend- 
ants were  witnesses  for  the  state  in  the  criminal 
prosecution.  All  of  the  defendants  were  citi- 
zens of  the  state  of  Tennessee,  and  the  plaintiff 
was  a  citizen  of  the  state  of  Kentucky,  and  it 
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did  not  appear  that  the  parties  had  any  ae- 
quaintanoe  with  eaoh  other  prior  to  this  trans- 
action. No  attempt  was  made  *on  the  [*549 
part  of  the  plaintiff  to  prove  express  malice, 
and  there  was  no  direct  evidence  oi  any  kind  to 
support  the  allegation  of  conspira<7.  On  the 
other  hand,  the  defendants  insisted  that  there 
was  no  evidence  to  support  the  charge  of  con- 
spiracy or  of  false  imprisonment,  and  that  the 
prosecution  was  instituted  in  good  faith,  and 
conducted  throughout  upon  reasonable  and 
probable  cause;  and  to  establish  that  defense 
they  called  and  examined  several  witnesses  to 
prove  what  the  evidence  was  which  was  given 
against  the  plaintiff  at  the  trial  before  the  mag- 
istrate. Without  entering  into  particulars,  it 
will  be  sufficient  to  say,  that  the  evidence  ad- 
duced by  the  defendants  had  some  tendency  to 
maintain,  the  defense.  Under  the  rulings  and 
instructions  of  the  court  the  jury  return^  their 
verdict  in  favor  of  the  defendants,  and  the 
plaintiff  excepted  to  the  charge  of  the  court. 
Unaided  by  the  assignment  of  errors,  it  would 
be  difficult  to  ascertain,  with  any  degree  of  cer- 
tainty, to  what  particular  part  of  the  charge  of 
the  court  the  exceptions  were  intended  to  apply. 
But  that  difficulty  is  so  far  obviated  by  the 
specifications  contained  in  the  printed  argu- 
ment filed  for  the  plaintiff,  that,  with  some 
hesitation,  we  have  concluded  that  the  case,  as 
presented  in  the  transcript,  is  one  which  may  be 
re-examined  in  this  court. 

1.  Among  other  things,  the  presiding  justice 
instructed  the  jury,  that,  in  order  to  excuse  the 
defendants  on  the  first  two  counts  in  the  decla- 
ration, it  must  appear  that  they  had  probable 
cause  for  the  prosecution  of  the  plaintiff  for  the 
offense  described  in  the  complaint  and  warrant, 
or  that  they  acted  bona  fide  without  malice. 
Objection  is  made  by  the  counsel  of  the  plaintiff 
to  this  part  of  the  charge  of  the  court;  but  we 
think  it  was  ouite  as  favorable  to  him  as  the 
well  settled  rules  of  law  upon  the  subject  would 
possibly  allow.  To  support  an  action  for  a  ma- 
licious criminal  prosecution,  the  plaintiff  must 
prove,  in  the  first  place,  the  fact  of  proseeution« 
and  that  the  defendant  was  himself  the  prose- 
cutor, or  that  he  instigated  its  commencement, 
and  that  it  finally  terminated  in  his  acquittal. 
He  must  also  prove  that  the  charge  preferred 
against  him  was  unfounded,  and  that  it  was 
made  without  reasonable  or  probable  cause,  and 
that  the  defendant  in  making  or  instigating  it 
*was  actuated  b^  malice.  Proof  of  these  [*550 
several  facts  is  indispensable  to  support  the  dec- 
laration, and  clearly  the  burden  of  proof,  in  the 
first  instance,  is  upon  the  plaintiff  to  make  oat 
his  case,  and  if  he  fails  to  do  so  in  any  one  of 
these  particulars,  the  defendant  has  no  occasion 
to  offer  any  evidence  in  his  defense.  Undoubt- 
edly, every  person  who  puts  the  criminal  law 
in  force  maliciously,  and  without  any  reason- 
able or  probable  cause,  commits  a  wrongful  act; 
and  if  the  accused  is  thereby  prejudice,  either 
in  his  person  or  property,  the  injury  and  loss  to 
sustained  constitute  the  proper  foundation  of  aa 
action  to  recover  compensation.  Malice,  alone, 
however,  is  not  sufficient  to  sustain  the  actiai, 
because  a  person  actuated  by  the  plainest  mal- 
ice may,  nevertheless,  .prefer  a  well-found«l 
accusation,  and  have  a  justifiable  reascm  for 
the  prosecution  of  the  charge.    Want  of  reason- 
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able  and  probable  cause  is  as  much  an  element 
in  the  action  for  a  malicious  criminal  prosecu- 
tion as  the  evil  motive  which  prompted  the 
prosecutor  to  make  the  accusation ;  and  though 
the  averment  is  a  negative  one  in  its  form  and 
character,  it  is,  nevertheless,  a  material  element 
of  the  action,  and  must  be  proved  by  the  plain- 
tiff by  some  affirmative  eviaence,  unless  the  de- 
fendant dispenses  with  such  proof  by  pleading 
singly  the  truth  of  the  several  facts  involved  in 
the  charge.  Morris  v.  Corson,  7  Cow.  281. 
Either  of  these  alle^tions  may  be  proved  by 
circumstances,  and  it  is  unquestionably  true 
that  want  of  probable  cause  is  evidence  of  mal- 
ice, but  it  is  not  the  same  thing;  and  unless  it 
is  shown  that  both  concurred  in  the  prosecution, 
or  that  the  one  was  combined  with  the  other  in 
making  or  instigating  the  charge,  the  plaintiff 
18  not  entitled  to  recover  in  an  action  of . this  de- 
scription. Accordingly,  it  was  held  in  Foshay 
V.  Ferguson,  2  Den.  619,  that  even  proof  of  ex- 
press malice  was  not  enough  without  showing, 
also,  the  want  of  probable  cause;  and  the  court 
go  on  to  say,  that  however  innocent  the  plain- 
tiff may  have  been  of  the  crime  laid  to  his 
charge,  it  is  enough  for  the  defendant  to  show 
that  he  had  reasonable  rounds  for  believing 
him  guilty  at  the  time  tne  charge  was  made. 
Similar  views  were  also  expressed  in  Stone  v. 
Crocker,  24  Pick.  83.  There  are  two  things. 
551*]  say  the  court  in  that  case,  *  which  are 
not  only  indispensable  to  the  support  of  the  ac 
tion,  but  lie  at  the  foundation  of  it.  The  plain 
tiff  must  show  that  the  defendant  acted  froD^ 
malicious  motives  in  prosecuting  him,  and  that 
he  had  no  sufficient  reason  to  believe  him  to  bo 
guilty.  If  either  of  these  be  wanting,  the  ac 
tion  must  fail;  and  so  are  all  the  authorities 
from  a  very  early  period  to  the  present  time. 
Oolding  v.  Crowle,  Sayer,  1 ;  Farmer  v.  Darling, 
4  Burr.  1,974;  1  Hillard  on  T.  460. 

It  is  true,  as  before  remarked,  that  want  of 
probable  cause  is  evidence  of  malice  for  the  con 
flideration  of  the  jury;  but  the  converse  of  tho 
proposition  cannot  be  sustained.  Nothing  will 
meet  the  exigencies  of  the  case,  so  far  as  re- 
spect»  the  allegation  that  probable  cause  was 
wanting,  except  proof  of  the  fact;  and  the  onus 
prohandi,  as  was  well  remarked  in  the  case  last 
referred  to,  is  upon  the  plaintiff  to  ^rove  af- 
firmntively,  by  circumstances  or  otherwise,  as  he 
may  be  able,  that  the  defendant  had  no  reason- 
able ground  for  commencing  the  prosecution. 
Purcell  V.  McNamara,  9  East,  361;  Willans  v. 
Taylor,  6  Bing.  184;  Johnstone  v.  Sutton,  1 
Term,  544 ;  Turner  v.  Ambler,  10  Q.  B.  257. 

Applying  these  principles  to  the  present  case. 
It  necessarily  follows    that    so    much    of    the 
diarge  of  the  court  as  is  now  under  considera- 
tion, furnishes  no  just  ground  of  complaint  on 
the  part  of  the  plaintiff.    On  the  contrary,  it  is 
quite  obvious  that  unless  it  was  accompanied 
by  prior  explanations,  not  stated  in  the  bill  of 
exceptions,  it  was  even  more  favorable  to  the 
plaintiff  than   he  had  a  right  to  expect.    Hr 
was  bound  to  make  out  his  case;  and  if  it  did 
not  appear  that  the  prosecution  had  been  com 
meuced  with  malicious  motives,  and   without 
reasonable  and  probable  cause,  then  the  pin  in 
tiff  was  not  entitled  to  a  verdict.    Mitchel  v 
Jenkins,  5  Barn.  &  Ad.  594. 

2.  With  these  remarks  as  to  the  first  groun 
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of  complaint,  we  will  ptoceed  to  the  examina- 
tion of  the  second,  which  is  also  based  upon  a 
detached  portion  of  the  charge  of  the  court. 
After  stating  the  alternative  proposition  al- 
ready recited,  the  presiding  justice  proceeded  to 
define  the  term  "probable  cause."  He  substan- 
tially told  the  jury  that  probable  cause  was  the 
'existence  of  such  facts  and  circumstan-  [*552 
ces  as  would  excite  the  belief,  in  a  reasonable 
mind,  acting  on  the  facts  within  the  knowledge 
of  the  prosecutor,  that  the  person  charged  was 
guilty  of  the  crime  for  which  he  was  prose- 
cuted. 

Having  thus  defined  the  meaning  of  the  term 
"probable  cause,"  he  then  proceeded  to  say, 
that  the  want  of  probable  cause  afforded  a  pre- 
sumption of  malice,  but  that  such  presumption 
might  be  rebutted  by  other  evidence,  showing 
that  the  party  acted  bona  fide,  and  in  the  hon- 
est discharge  of  what  he  believed  to  be  his  dutv ; 
and  then  gave  the  instruction  to  which  t\\e 
second  objection  applies.  It  is  as  follows:  "If, 
however,  the  jury  find  that  the  arrest  was  wan- 
ton and  reckless,  and  that  no  circumstances  ex- 
isted to  induce  n  roasonahio,  dispaHsionnt'.'  man 
to  believe  that  the  defendant  was  guilty  of  hav- 
ing stolen  the  horses  he  had  in  his  possession, 
then  the  jury  ought  to  infer  malice."  Clearly, 
this  part  of  the  charge  must  be  taken  in  connec- 
tion with  what  preceded  it,  and  when  so  read 
and  understood,  it  is  impossible  to  hold  that  it 
is  incorrect,  except,  perhaps,  the  closing  para- 
graph is  put  rather  strongly  in  favor  of  the 
pia/ntiff.  Whether  the  prosecution  was  or  was 
not  commenced  from  malicious  motives,  was  a 
question  of  fact,  and  it  was  for  the  jury  to 
determine  whether  the  inference  of  malice  was 
a  reasonable  one  from  the  facts  assumed  in  the 
instruction.  Be  that  as  it  may,  it  is  quite  cer- 
tain that  it  furnishes  no  ground  of  exception 
to  the  plaintiff,  and  in  all  other  respects  we 
hold  the  instruction,  to  be  correct. 

3.  One  other  objection  only  remains  to  be  con- 
sidered. After  stating  the  fact  that  the  magis- 
trate who  issued  the  warrant  was  sued  as  a 
joint  defendant,  the  presiding  justice  told  the 
jury  that  the  warrant,  as  given  m  evidence,  was 
in  due  form,  and  that  the  presumption  was, 
from  the  statements  found  therein,  that  there 
was  sufficient  evidence  before  the  magistrate  to 
authorize  him  to  issue  it ;  and  then  follows  that 
portion  of  the  instructions  to  which  the  third 
objection  applies.  He  then  told  the  jury  that 
if  there  was  probable  cause  for  the  arrest  of  the 
defendant,  he  could  be  lawfully  detained  a  rea- 
sonable time  till  the  warrant  was  issued  and 
executed.  It  is  insisted  by  the  plaintiff  that 
this  instruction  was  both  ai>stract  *and  [*553 
misleading.  But  that  theory  is  wholly  without 
support,  from  anything  that  appears  in  the  rec- 
ord, and,  in  point  of  fact,  is  directly  contra- 
dicted by  what  does  appear.  To  sustain  that 
remark,  it  is  only  necessary  to  refer  to  the  dec- 
laration, where  it  is  alleged  that  the  plaintiff 
was  detained  in  prison  for  the  space  of  seven 
days,  and  the  minutes  of  the  proceedings  before 
the  magistrate  show  that  he  was  so  detained  as 
the  necessary  consequence  of  his  own  request 
for  delay,  and  the  neglect  on  his  part  to  offer 
any  satisfactory  security  for  his  appearance  at 
the  time  appointed  for  the  examination.  Those 
minutes  were  introauced  by  the  plaintiff;  and 
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Id  view  of  the  whole  case,  we  think  the  charge 
of  the  court  to  the  jury  wm  correct,  a4id  tbi.t 
there  was  no  error  in  the  record. 

The  judgment  of  the  circuit  court  it,  there- 
fore, affirmed,  uTith  oo*t: 


MYRA  CLARK  GAINES,  Appt., 

DUNCAN  N.  HENNEN. 
(8m  B.  C.  24  How.  5DS-631.) 
When  vnll  it  toi(  or  deitroyed,  it  tnay  lit  adtnit- 
ted  to  probate,  on  tecondary  proof  in  Loui«i- 
ano— lokat  proof  neceaeary  to  admit  parol 
efidenee— immaterial  objeclioiu  —  po«rmor 
ioilt — what  it  interruption  of  pretcription — 
Miecuior't  itafement — res  adjudicata— crimi- 
nal  proeeedingt  for  higamy,  loAsn  inoctmijti- 
hh  at  evidenoe — bastard  rp^y  be  deriise  or 
legatee — odulterins  cAild  may  be  legitimated 
in  i;0ui>iana — in  what  manner— loAm  eonfet- 
tion  of  bigamitt  admiasible  to  prove  bigamy 
— accete  between  man  arid  irife,  and  legiti- 
macy of  child,  presumed — effect  of  judicial 
invalidation  of  marriage. 

In  LoulBlina  where  ■  will  bai  been  datrored, 
Mcondarr  proof  l>  admUslMe  to  proTe  Ita  coDtmls, 
and  to  Girrj  It  to  probate. 

If  a  wll],  du]T  exKnted  aod  not  reToked.  !■  lo«t, 
destray«I.  or  mislaid,  either  In  the  llfrtlme  of  the 
teats  for.  without  biB  knowledge,  or  after  hli  death, 
It  may  be  admitted  in  probate  apoD  aatlafaetory 
proof  belnn  given  of  Kb  hiring  been  lo  lost.  de. 
itroyed  or  mislaid,  aud  also  of  11b  content*. 

To  entitle  a  party  to  jtlve  parol  evidence  of  a  will 
UTlng  been  deitrojed.  where  there  1i  not  conclQ- 


,   Tha  rait  waa  not  FM  adfatioata  br  tliU  conrt  1b 

Ita   tDdment  In   tb«  «•«  of  OtlDM  t.   Balf  ari 

Chew,  6S  V.  B.  SOfl. 

Thfa  eoatt  baTlnx  decided.  In  4T  U.  8.  that  there 

lawful  natrlaee  between  the  eompiala- 


ic  decree  In  47  V,  8.  and  It 


1  luilleata  to  thta  a 


—  — - . „  „„.,  ^„e  tuUf,  and  b» 

forced  heir  of  her  father  to  lour  fltiha  of  another 
half  of  bla  eatate,  and  now  abe  clal:na  In  tbla  talt 
aa  unlietaal  legatee  and  legitimate  cbtld  of  her 
father,  under  hit  will  of  thaTsth  Jul/.  1813.  wblcb 
haa  been  admitted  to  probate  br  tbe  anpreine  Mart 
of  Loulaiana.  Tbe  law  of  Loulalana  will  not  per. 
mlt  the  declalon  In  the  flrat  to  he  pleaded  aaauiM 
her  la  thla  caae  aa  a  tm  fudtoata. 

The  CBBC  In  33  U.  8.  and  that  now  tuiter  onr 
conalderallon  are  dlaalmllar  aa  to  eartlea  and  tbhrn 
■aed  for,  or  what  la  called  "the  object  of  the  Ja^- 
"•Til"  and  the  demand  now  made  la  not  belwefO 
le  partlea  or  formed  agalnat  cafh  Id  the  «aae 


r  Its 


r  the  »-lil  In  Ihoar  ] 

probably  t>e  foiiDd.  If  In  eiiaience. 

Tliat  IhlB  CBBC  woe  not  one  tor  eqnltj  Jurisdiction, 
that  certain  persons  ahould  have  been  made  partlea, 
that  the  eourtea  of  title  bad  not  been  aet  oixt  In  the 
bill,  that  the  probate  proceedlUKa  In  tbe  court  of 


qualltj, 

(.'rlmlD  _    _ 

the    canonical    preabfter    t 

Church  of  New  Orleans,  In ,    ....  „.,„ 

anta  ag  a  part  of  their  evidence  In  thla  caae  la  ID- 
admlsallile  r>  xncb.  and  all  which  It  eoDtalna  mmt 
be  dlflregarded. 

A  liaatai'd  >ii  c«M,  whether  bom  or  nnhora.  la 
competent  to  be  a  derlaee  or  legatee  of  real  or  per- 

It  the  complainant  wai  the  offnrlnic  of  an  Illicit 
Inlerconrse  she  would  atlll  be  In  the  condHkiB. 
from  her  fatber'i  teatamentarr  declaration  of  tier 


(rodaced  bj  tbe  defmd- 


New  C 


Jurladlctloi 


.  held,   I 


later la I 


e  mar.  lor  eaute,  i 


poiterlor  will  o 
the  place  of  a  prior 
when  It  was  not  knoi 
tatOT  had  revoked  It. 

the  preocrlptlon  of  twenlj 


barred  by  prescription ; 


n  Intermarried  In  good  faltb. 

^n  luch  a  qner" '  •-i.v  i 

lumed  ;  and.  at  t£  

idjudged  In  that  atate  tbat  tt , 

luppoilng  the  previous  marriage  Inv^ld.  la  on*  ef 

iltlon  of  a  child  at  legltl- 

-fal  aathorltr.    All  — 

be  taken  In  favor  of  andi  a 

la  ration. 

In  Louisiana,  altbouih  a  putative  Barrlage  ke 
adulterine  In  fact,  yet  H  it  was  contracted  In  nod 
-..u  ^_  ... ....    „  ,. .^^   j^^ 

tbeir  l»^ 


>f  lood  faith. 

he  testamentarj  recoenl .. 

f  }b  of  the^  blgheat^le^  ■athorlty^^All  ore 


faith  by  the  parties,  or  b;  either  of  t 


1   leaallT   Interrupted  o 
lie  of  her  first  bill, 
'nde.  3484.  a  legal  Interruption  of 
a  prescrlpilon  takes  place^where  tbe^^aaeesor  haa     ' 


addlllon  that  thej  s 
I  hem  legitimate,  and  no  other  r 
manded  of  Ibem  to  pKshle  them 
righta  of  legitimate  childran. 


Bccaunt  of  tbe  property  or  the  not 
■  prescrlpilon  Is  Interrupted  br  aocn  i 
r  the  RUlt  hns  been  brought  befoi 


of   Jus' 
-rupted  br  BUfh  demand! 


absence  of  herBelf  ■ 


d  la  InautBelent. 


:o  SS  U  a.  A.  433. 


o  Jewel 
h  Imt  or  deitroyed  i 


will  be 
be  Spiled. 


lan  and  wife  la  alwaji  prenBrf 

Inlr  proved,  and  nothrng  ■•  »; 

lowed  to  Impugn  tbe  leglllmacT  of  a  eblld  Aort  ft 

EronfB  bj  facia  fhowing  It  lu  be  Impnaalhle  thai  th 
usliand  could  have  been  the  father  of  It. 
A  iudlclal  Invalidation  of  marriage  at  an;  Uoe 
'--  -'^-  ■ilgnmy  of  a  party  to  It  rclatea  h"  "  '-  ■" 

Itbont  anr  ■■ 
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(Mr.  Joitkc  Campbtll.  bBTlpB  tiMB  of  mhumI,  dM  shown  by  the  testator,  with  whom  he  spoke  ot 

not  lit  Id  tbli  cue.)  it  ;„  the  last  moinent  of  hie  life,  m  his  lut  wlU 

Argvtd  FOt.  H,  IMl.   Dtadti  Mar.  U,  1881.  """^  testament,  in  favor  of  hli  legitiniate  daugh- 
ter, Uyra,  charging  them  to  take  care  of  it,  Mid 

APPEAL  from  the  Circuit  Court  of  the  Unit-  telling  them  it  would  be  found  locked  up  in  ft 

ed  6Ute*  far  the  Eaitem  District  of  Louisi-  trunk,  deecribiog  it,  which  he  had  placed  in  ft 

uia.  certain  room  in  his  house. 

The  oae  ia  fully  stated  by  the  oourt.  ^e  will  is  then  stated  in  the  petition  to  ha*e 

Mettrt.   Jftaaea  M.  Imtlor,  F.  Perls,   C.  been  olo^nphic;  that  ix.  altogpther  written  and 

CaaUmc  and  OUltoa  A  Xacrmder  for  the  eigned   in   her   father's   handwriting,   with   hU 

appellant.  "^   attached  to  the  same^   that  immediately 

Mr.  DkneftB  H.  Hansaa  in  person.  after  his  death  diligent  searches  were  made  for 

Mr.   Losla  Jmmlm  in  behalf  of  the  dty  of  >t;  that  it  could  not  be  found;  that  it  has  not 

New  OrlcMU.  *>^^  since,  and  that  it  had  been  mislaid,  lost  or 
destroyed. 

6S6']    •Mr.   JneUce  Wftyse   delivered   the  ^he  then  declares,  that  when  her  father  died 

opinion  of  the  oourt-  ■''*  ^"  "^  minor,  absent  from  New  Orleans,  and 

We  wiU  first  give  some  of  the  facU  of  this  "ySng  ,'«'i^    Samuel    B.  Davis,  to  whom   and 

caae,  that  the  litigation  which  has  grown  out  of  "'"»«  '""Jy  "he  had  been  confided  in  the  year 

the  wills  o(  Daniel  Clark  may  be  correctly  un-  }?*^-     •'"^gf  Lea  took  cogniianee  of  her  peti- 

derstood.     Without  them  it  could  not  be.  t'O"-  proceeded   throughout   ite   pendency  with 

They  have  been  the  subject  of  five  appeals  to  K««;t  judicial  exactneee  and  .^ution,  and,  as  the 

this  eoort.     This  is  the  sixth.     It  preaenta  the  w**"!*  r«»rd  shows,  with  official   liberality  to 

controversy  diflferently  from  what  it  has  been  everyone  concerned  in  resisting  the  application, 

Ufore.     It    also    preeenta    points    for  decision  without  in  any  particular  having  denied  to  the 

which  were  not  raised  in  either  of  the  preced-  pe^i oner  her  rights.      ^     „     ^    .^  ^ 

ing  caaes.     Some  of  tlu...'  that  were,  however,  .^^= J".*'8=-   however,  finally  decided   *gaiut 

wfll  necessarily  be  mentioned  in  this  opinion,  'h*  sufficiency  of  the  proof  to  establish  tlie  will 

to  illnstraU  their  connection    with    this    case.  '^^^'Pf  to  the  recjuirements  of  the  Civil  Code 

They  may  be  so  considered  without  our  coming  "J  Louisiana,  but  without  prejudice  to  the  right 

«t  Vll  inti  conflict  with  any  judgment  heretofore  <»'  the  petitioner  to  renew  lier  application,  with 

given  concerning  tfce  rigbt^  o?  the  parties  in  ■"«•',  ?"><>'»  »"  .'"'gl't  be  sufficient  to  establish 

^y  antecedent  appeal.    Our  concluaiwi  will  dif  an  olographic  will.     She  applied  for  a  new  trial, 

fer  from  one  of  tt^wi  account  of  testimony  in  f"^  "P?"  ^hat  being  denied   solicited  an  appeal 

thU  case  which  was  not  in  that,  but  they  will  *°  ";"  Supreme  Court  and  that  was  '"owerf 

not  be  contradictory;  and  because  w«  have  in-  ,  ^he  Supreme  Court  tried  the  <««.     It  dif- 

formaUoD  ia  this,  concerning  a  piece  of  teati-  '««<!  '^'t'^"^^^^  "  to  the  proof  which  yn> 

mony  then  relied  upon,  which  we  shall  exclude  rfq<J'>-«l  by  the  Code  to  ntablish  a  lost  or  de- 

m  t£le,  as  inadmissTble  for  any  purpose.  stroyed  olographic  will.     It  reversed  the  ju^- 

Four  of  the  five  appeals  were  decided  by  thii  "•*?'  ?'  ^^e  court  below,  and  decreed  that  the 

court  aubsUntially  in^Tvor  of  Mrs.  Gaines.  The  ^"  "{^"'^    ^Z^'  dated  on  the  13th  [-558 

flfth  waa  adverse,  not  in  anywise  excluding  the  Jul?.  1813-  "hould  be  recogniwd  as  his  last  will 

re.examination  of  the  only  foint  then  rul^  hv  "^  .***>""■*' A""*  ""'I'^f.  I*  -^  ^  "corded 

the  use  of  the  same  testimony,  and  that  which  "^  *?,I^/if"**?lff  '"k?'k  Vli"*  f^^"°l  ^ 

is   new.     Considered    in    connection,  both  have  the  will  of  May,  1811   which  Relfana  Chew  had 

impressed  us  with  a  different  impression  of  the  Pf'ented   for  probate,   under  which   thw  had 

eUtus    of    Mrs.    Gaines'  legitimacy  from  that  ^'?   ^ITT^-    "  J   . -Pl"^^^  ?'          ■"' 

which  this  oourt  did  not  then  think  was  suffl-  Cl""^"^' """•  ''"^  disposed  of  it  to  the  entire  eiclu- 

dently  proved,  as  we  now  think  it  has  Been  "°n  °l  «"■  0«'u«  from<uiy  part  "'.'t-*"  «; 

Now,  she  is  here  with  a  support  which  her  cases  J»>t«  "howji  by  the  proof  in  the  cause  introduced 

have  not  had  before.     She  wme*  with  a  deci-  ^  "•;  defendants,  which  had  been  re^stered  or 

sion  of  the  supreme  court  of  Louisiana,  direct-  inventoried  a  short  time  before  Clark's  d«ith. 

tag.  upon  her  Application,  that  the  will  of  Dan  '*  more  than  $700,000,  in  which  Clark  and  Coxe 

lei  CUVk,  dated  at  New  Orleans.  July  13,  1813,  7^^.  "•**"„^*«\:  Vl,'"  "^^^  exclusively  be- 

u  set  forth  in  her  petition,  should  be  recognised  'onpng^to  Clark  of  ^96,000, 

fts  faii    last    will    Md    testament,  and  that  it  _  ^"'^  *",  "'"J?  ^,i,*''lii1"r,i;I,^*^"'"^1!! 

ehould  be  recorded  and  executed  as  such.     In  '^'>"^  *'^''"'J''"»..^*  7*".'  "■'  "'?U*  "lUf?  ?* 

that  will  her  father  acknowledges  that  his  be-  ""dsrstood,  that  its  admission  of  the  will  to 

loved  Myra.  then  living  in  the ISmily  of  Samuel  P«"™'«  i°lt  "of  exclude  anyone  who  may  desire 

B.  Davis,  is  his  legitfraate  and  only  daURhter.  \?  contest  the  will  with  Mrs.  Gaines  from  doirig 

ftnd  bequeaths  to  her  all  the  esUte.  real  and  '*  *"   »  ^'rect  proceeding    or  from  using  any 

personal,  of  which  he  might  die  possessed,  sub-  fn**""  "'  defense  by  way  of  answer  or  exception, 

lect  only   to  the   payment   of  certain   \egAciea  whenever  she  shall  use  the  probate  as  a  munl- 

named  in  the  will.  ment  of  title.     And  the  probate  does  not  con- 

Her  petition  tor  the  probate  of  that  will  was  '''"de  Relf  and  Chew,  or  any  other  parties  hav- 

5S7-]   first  addressed   'to  the  second  district  ing  ""7  interest  to  do  so,  to  oppose  the  will, 

court  of  New  Orleans,  in  which  Judge  J.  N.  Lea  when  it  shall  be  set  up  against  them,  by  such 

presided.  [lefenties  no  the  law  will  permit  in  like  rnten. 

After  asserting  that  such    a    will    had  been  It  was  with  those  qualifications  of  the  probate 

made  by  her  father,  its  contents  were  set  out  as  rf  the  will  of  1813  that  the  case  was  tried  in 

they  were  recollected  by  witnesses  who  had  read  tlip  Murt  below,  nnd  they  have  been  constantly 

it.  and  by  other  persons  to  whom  H  had  been  ix  b^J'  minds  in  the  trial  of  the  appeal  herf. 
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Upon  the  rendition  of  the  probata  bv  the  Su- 
preme Court,  Mrs.  Gaines  filed  her  bill  in  this 
case.  It  shall  be  fully  stated  hereafter,  with 
the  defenses  made  against  it. 

Before  doing  so,  it  is  due  to  the  merits  of  the 
controversy  to  advert  to  the  decisions  of  the 

{>robate  court  of  the  second  district  of  New  Or- 
eans,  and  to  that  of  the  Supreme  Court  revers- 
ing it,  more  minutely  than  nas  been  done.  Es- 
pecially, too,  as  they  are  coincident  with  our 
conclusions  uoon  the  testimony  regarding  the 
execution  by  Mr.  Clark  of  his  olographic  will 
of  1813,  and  of  the  concealment  or  destruction 
of  it  after  bis  death. 

The  Supreme  Court  adopts  the  prepared 
statement  of  the  facts  of  the  case  as  it  was 
569*]  made  by  Judpe  Lea  in  the  court  •below 
Its  accuracy  has  never  been  denied  by  any  one 
of  the  parties  interested  in  this  suit,  nor  by 
anyone  else. 

It  is  as  follows:  "The  petitioner  alleges, 
that  on  the  16th  of  August,  1813,  the  late  Dan- 
iel Clark,  her  father,  departed  this  life,  having 
previously,  on  the  13th  of  July,  executed  an 
olographic  will  and  testament,  by  which  he  rec- 
ognized her  as  his  legitimate  and  only  daughter, 
and  constituted  her  universal  legatee.  That 
the  will  was  wholly  written,  dated,  and  signed, 
in  the  handwriting  of  the  testator,  and  was  left 
among  his  papers  at  his  residence;  thai  after 
his  doath.  search  bad  been  made  for  it,  but  that 
it  was  not  found,  and  it  had  been  mislaid,  lost 
or  destroyed." 

The  learned  judge  then  oroceeds:  "To  en- 
title the  petitioner  to  a  judgment  recognizing 
the  existence  and  validity  of  the  will,  it  is  nec- 
essary that  she  sliould  establish  affirmatively, 
by  such  testimony  as  the  law  deems  requisite, 
that  Daniel  Clark  did  execute  a  last  will  con- 
taining testamentary  dispositions  as  set  forth 
in  the  petition,  and  that  he  died  without  having 
destroyed  or  revoked  it."  "That  looking  for 
the  tostimnny  which  miffht  solve  the  question, 
whether  such  a  will  had  ever  been  executed  or 
not,  a  reasonable  inquirer  would  naturally  turn 
for  information  to  those  who  were  most  inti- 
mate with  the  deceased  in  the  latter  part  of  his 
life,  and  especially,  if  they  oould  be  found,  to 
those  who  were  with  him  in  the  last  moments  of 
his  existence,  when  the  hand  of  death  was  upon 
him,  if  they  had  no  interest  in  directing  nis 
property  into  any  particular  channel,  as  thev 
mignt  be  considered  as  the  best  and  most  reli- 
able witnesses  tliat  could  be  produced;  and  it 
appears  to  be  precisely  testimony  of  that  char- 
acter that  the  petitioner  presents  in  support  of 
her  application."  Judge  Lea  then  says:  "Bois- 
fontaine  had  business  relations  with  the  de- 
ceased which  brought  them  into  frequent  inter- 
course; and  that  for  the  'two  last'  days  of  his 
life,  up  to  the  moment  of  his  death,  he  was 
with  him.  That  De  la  Croix  and  Bellechasse 
were  intimate  personal  friends  of  Clark,  and 
were  with  him  shortly  before  his  death.  All  of 
these  witnesses  concur  in  stating  that  Clark 
said  he  had  made  a  will  posterior  to  that 
of  1811,  and  De  la  Croix  says  that  Clark  pre- 
sented to  him  in  his  cabinet  a  sealed  parcel 
560*]  *which  he  declared  to  be  his  last  will, 
and  that  it  would  be  found  in  a  small  black 
trunk.  De  la  Croix  also  had  sworn,  shortly 
after  Relf  had  presented  the  will  of  1811  for 
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grobate,  that  Clark  had  made  a  will  posterior 
9  that;  that  the  existence  of  it  was  known  to 
several  persons,  and  he  applied  for  an  order  of 
the  court  and  obtained  i^  commanding  every 
notary  in  New  Orleans  to  report  if  such  a  docu- 
ment had  not  been  deposited  with  one  of  them. 
Bellechasse  and  Mrs.  Harper  swore  that  they 
had  read  the  will.  The  juoge  then  expresses  his 
conclusion  to  be,  that  the  legal  presumption  of 
the  existence  of  such  a  paper  had  beat  made 
out,  and  that  its  having  oeen  destroyed  or  re- 
voked by  the  testator  had  been  satisfactorily 
rebutted,  and  that  there  was  nothing  in  the  ree- 
ord  to  impeach  the  credibility  of  Belleehaase  or 
Mrs.  Harper.  In  these  rulings  of  the  district 
judffe  the  Supreme  Court  concurred,  and  then 
said,  in  delivering  its  opinion,  all  thev  had  to 
do  was  to  inquire  whether  the  will  of  1813  had 
been  proved  in  conformity  with  the  article  No. 
169  of  the  oM  Code  or  1648  of  the  new." 

Those  articles  require  the  testimony  of  two 
witnesses  when  the  will  shall  be  presented  for 
probate,  who  shall  declare  their  recognition  of 
it  as  having  been  written  wholly  by  the  testa- 
tor, that  it  had  been  sinied  and  sealed  by  him, 
and  their  declaration  that  Ihey  had  often  seen 
him  write  and  sign  in  his  lifetime.  It  was 
from  such  a  requirement  of  proof,  rejecting  sec- 
ondary testimony  altogether,  that  the  district 
court  refused  the  petition  tor  a  probate  of  the 
will.  Upon  such  refusal,  Mrs.  Qaines  appealed 
to  the  Supreme  Court. 

That  court  said:  "That  the  question  of  the 
alleged  insufficiency  of  the  proof  in  the  ease 
could  only  be  determined  by  an  inquiry,  whether 
the  article  was  to  be  pursued  at  all  times  and 
in  all  cases,  or  whether  tliey  were  not  merely 
directions  when  the  will  itself  was  present^ 
for  probate,  and  were  inapplicable  to  restrain 
the  court  in  certain  oases,  when  by  reason  of 
the  loss  or  destruction  of  such  an  instrument, 
from  taking  secondary  proof  of  its  contents,  aa 
the  best  which  the  nature  of  the  case  was  sus- 
ceptible.'' 

riie  court  then,  by  a  course  of  reasoning,  sup- 
ported by  several  cases  from  the  I^uisiana  Re- 
ports, determined  that  in  the  *event  of  a  [*561 
will  having  been  destroyed,  secondary  proof  is 
admissible  in  Louisiana  to  prove  its  contents, 
and  to  carry  it  to  probate ;  that  the  articles  169 
and  1648  contemplate  that  the  will  itself  should 
he  presented,  with  the  proofs  of  its  execution, 
to  the  judge  of  probate  when  that  can  be  done; 
that  no  one  would  seriously  coatend  that  th^ 
calamity  of  its  destruction  should  deprive  the 
le^tee  of  the  right  to  establish  it  by  secondary 
evidence;  "for  was  such  the  law,  a  reward 
would  be  offered  to  villainy,  and  it  would  al- 
ways be  in  the  power  of  an  unscrupulous  heir 
to  prevent  the  execution  of  a  will."  It  then 
meets  the  assertion  directly,  that  articles  1648 
and  1649  of  the  Code  require  the  production  of 
the  will  in  order  that  it  might  be  identified  by 
witnesses  who  recognise  it;  denies  that  posi- 
tion, and  affirms  that  In  the  absence  of  sudi 
witnesses  the  evidence  concerning  an  unpro- 
duced,  destroyed  olographic  will  might  be  com- 
plete. The  articles  are  not  negative  laws,  de- 
claring that  no  other  kind  of  proof  shall  be  ad- 
mitted. "And  it  is  doubted  very  much  if  an 
olographic  will  made  here  had  by  some  acci- 
dent been  destroyed  before  being  legallv  proved, 
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whether  a  copy  of  ft,  identified  by  two  wit- 
nesses, who  were  able  to  swear  to  the  genuine- 
ness of  the  original  in  the  manner  pointed  out 
by  law,  would  not  be  considered  a  sufficient  com- 
pliance with  the  provisions  of  the  code."  Such, 
m  fact,  was  the  petitioner's  case  they  were  con- 
sidering. Sucli  IS  the  law  in  analogous  cases. 
The  law  cannot  have  been  intended  to  require 
an  impossibility,  and  to  leave  a  party  so  cir- 
eumstanced  without  a  remedy. 

The  doctrine  of  the  common  law  is  in  ac- 
cordance with  the  view  taken  by  the  supremo 
court  of  Louisiana  concerning  lost  deeds  and 
wills.  It  has  been  judicially  acted  upon  in 
English  and  American  cases.  It  was  so  in  tlio 
case  of  Dan  v.  Drotcn,  4  Cow.  483.  That  was  a 
suit  upon  a  lost  will  devising  real  estate.  By 
the  statute  of  Nfw  York  it  was  necessary  to 
prove  the  will  by  three  credible  witnesses.  The 
will  of  Brown,  as  to  its  execution,  was  proved 
by  one  of  the  subscribing  witnesses.  He  stated 
it  was  executed  in  the  presence  of  himself, 
James  Mallor}*,  and  another  person  whoseoiamc 
he  did  not  reniember,  but  that  he  had  no  doubt 
562*]  of  his  being  a  •credible  witness.  That, 
the  court  said,  was  all  the  evidence  which  could 
be  expected  under  the  circumstances.  There  are 
several  other  cases  to  the  same  effect  in  our 
American  Reports.  Jarman,  on  the  Probate 
of  Wills,  1  vol.  Perkins's  edition,  p.  223,  says, 
upon  the  authority  of  many  cases,  note  4 :  "that 
if  a  will,  duly  executed  and  not  revoked,  is  lost, 
destroyed,  or  mislaid,  either  in  the  lifetime  of 
the  testator,  without  his  knowledge,  or  after 
his  death,  it  may  be  admitted  to  probate  upon 
satisfactory  proof  being  given  of  its  having 
been  so  lost,  destroyed,  or  mislaid,  and  also  of 
its  contents."  But"  to  entitle  a  party  to  give 
parol  evidence  of  a  will  alleged  to  be  destroyed, 
where  there  is  not  conclusive  evidence  of  its 
absolute  destruction,  the  party  must  show  that 
he  has  made  diligent  search  and  inquiry  after 
the  will  in  those  places  where  it  would  most 
probably  be  found,  if  in  existence.  Under  its 
reasoning,  the  supreme  court  of  Louisiana,  sus- 
tained by  the  authorities  in  England  and  in  the 
United  States,  admitted  the  olographic  will  of 
1813  of  Daniel  Clark  to  probate,  declaring,  also, 
such  was  the  law  in  Louisiana,  and  reversed  the 
judgment  of  the  lower  court  dismissing  the 
petition  of  Mrs.  Gaines. 

In  virtue  of  that  decision  of  the  supreme 
court,  Mrs.  Gaines  presents  herself  to  this 
court,  declared  by  her  father  to  be  his  legitimate 
and  only  daughter,  and  universal  legatee.  We 
will,  in  another  part  of  this  opinion,  show  the 
legal  effect  of  her  father's  testamentary  decla- 
ration. 

We  will  now  state,  as  briefly  as  it  may  be 
done  in  such  a  case,  the  essential  allegations  of 
the  bill;  the  responses  of  the  defendants  and 
their  averments;  the  proofs  in  support  of  the 
complainant's  rights,  and  such  of  them  as  are 
relied  upon  to  defeat  them;  the  legal  issues 
made  by  the  bill  and  answers,  and  the  points 
relied  upon  by  both  parties  in  their  arguments 
in  this  case. 

The  bill  was  brought  against  several  defend- 
ants, Duncan  N.  Hennen  being  one  of  them. 
They  separated  in  their  answers.  Hennen,  aft- 
er giving  the  claim  of  title  to  the  property  for 
which  he  is  sued,  admits  that  it  was  a  part  ot 
the  estate  of  Daniel  Clark,  and  adopts  the  an- 
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swers  filed  by  the  other  defendants  as  a  part  of 
of  his  defense.  The  cause  was  tried  with 
•respect  ty  him  only,  and  the  bill  was  [*563 
dismissed  bv  the  court  below.  From  that  de- 
cree  Mrs.  Gaines  appealed  to  this  court. 

After  specific  declarations  as  to  th€  charac- 
ter in  which  she  sues,  and  her  legal  right  to  do 
•'O  as  the  legitimate  child  of  her  father  and  his 
universal  legatee,  she  acknowledges  that  he  had 
mad€  a  provisional  will  in  the  year  1811.  That 
lie  tht-u  made  his  mother.  Mary  Clark,  his  uni- 
versal legatee,  and  named  Richard  Relf  and 
Beverly  Chew  his  executors.  That  they  had 
presented  it  to  the  court  for  probate,  that  it  had 
iK'on  allowed,  and  that  they,  as  executors,  had 
taken  possession  of  the  entire  separate  estate 
of  Daniel  Clark,  and  of  all  such  as  he  claimed 
in  his  life  in  copartnership  with  Daniel  \V. 
Coxe.  It  is  then  assumed  that  the  will  of  1811 
had  been  revoked  bv  the  will  of  the  13th  July, 
1813.  That  Chew  was  dead;  that  all  the  legal 
power  whicli  the  probate  of  the  will  of  1811  had 
given  to  Rolf  and  Chew  had  expired;  that  Mary 
Mark  was  dead,  and  that  her  heirs  and  legateen 
reside  beyond  the  jurisdiction  of  the  court. 

Mrs.  Gaines  then  states,  in  the  language  of 
equity  pleading,  the  pretenses  of  the  defend- 
:uits  in  op]>osition  to  her  claims — such  as,  that 
Relf  and  Chew  sold  them  the  property  as  tes- 
tamentary executors  of  Daniel  Clark  under  the 
will  of  1811 :  that  they  bought  for  a  full  consid- 
eration, without  any  notice  of  the  revocation  of 
the  will  of  1811,  or  that  any  other  person  was 
interested  in  tlie  property  than  Mary  Clark; 
that  tho  titles  thev  had  from  Relf  and  Chew 
could  not  be  invalidated  by  the  revocation  of 
that  will,  and  that  the  right  of  action  against 
them  for  the  property  in  their  possession,  if 
complainant  had  ever  had  any,  were  barred  by 
prescription — that  is,  by  the  acts  of  limitation 
of  Louisiana.  It  is  then  charged  by  the  com- 
plainant that  Relf  and  Chew  had  no  authority 
to  sell  the  property  of  Daniel  Clark  when  tlic 
sales  were  made  by  them.  That  they  had  never 
made  an  inventory  of  the  decedent's  property 
for  the  probate  court  before  the  sales  were 
made :  that  the  sales  were  made  without  any  le- 
gal notice,  and  for  an  inadequate  consideration. 
That  if  Relf  and  Chew  .had  sold  under  a  pow- 
er of  attorney  from  Mary  Clark,  and  not  as  ex- 
ecutors, that  Mary  Clark's  power  was  insuffi- 
cient in  its  terms  for  such  purpose; 'that  [*564 
she  had  no  power  or  rights  in  the  estate  of  Dan- 
iel Clark  to  give  such  a  power,  and  that  Relf 
and  Chew  had  not  caused  themselves  to  be  rec- 
ognized in  a  proper  court  as  Mary  Clark's  attor- 
neys, as  they  ought  to  have  done,  before  they 
could  acquire  any  right  to  sell  any  part  of  the 
estate  of  Clark.  She  then  charges  that  the  de- 
fendants knew,  when  they  bought  the  property 
sued  for,  that  she  had  applied  as  early  as  in  the 
year  1834  to  have  her  father's  olographic  will 
of  1813  probated  by  the  proper  court  at  New 
Orleans;  that  the  defendants  knew  of  all  the  ir- 
regular proceedings  and  assumptions  of  Chew 
and  Relf  in  respect  to  the  estate  of  her  father, 
and  of  their  sales  of  it  without  authority;  that 
the  defendants  knew,  when  they  bought,  of  the 
suits  which  she  had  brought  to  recover  her 
rights  in  her  father's  estate;  and  that  her  iires- 
ent  suit  was  brought  under  the  probate  of  tly 
will  of  1813  by  the  supreme  court  of  Louisiana. 

Hennen,  the  defendant,  answers  for  hini*self, 
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and  adopting  the  answers  of  the  other  defend- 
ants, states  that  the  property  for  which  he  was 
sued  is  designated  acoording  to  a  plan  made 
in  1844,  as  lots  0,  10,  11,  on  the  square  com- 
prised between  Phillippi,  Circus,  and  Poydras 
streets;  each  lot,  by  English  measure,  contain- 
ing 23  feet  11  inches  and  2  lines  between  paral- 
lel lines. 

The  answers  of  the  other  defendants  make 
the  same  admissions  as  to  their  titles  having 
been  .derived  from  or  through  Relf  and  Chew 
and  Mary  Clark;  admit  the  property  separately 
claimed  by  them  to  have  been  a  part  of  the  es- 
tate of  Clark;  and  finally  make  an  averment 
that  Mrs.  Gaines  has  not  that  civil  status  by 
her  birth  which,  under  the  law  of  Louisiana, 
can  entitle  her  to  take  the  property  of  her  fath- 
er under  the  will  of  1813,  though  it  had  been 
admitted  to  probate,  and  that  she  had  been  de- 
clared in  it  his  legitimate  and  only  daughter. 
In  other  words,  the  defendants  have  declared 
that  she  is  an  adulterous  bastard. 

It  is  proper  to  state  the  books  and  documents 
which  are  in  evidence  in  this  case. 

1.  The  present  record  of  Oaines  v.  Hennen. 

2.  The  printed  record  of  the  suit  No.  188,  of 
565*]  December  *term,  1851,  in  this  court, 
Qaines  v.  Relf  and  Chew,  12  How.  472. 

3.  The  proceedings  in  the  courts  of  probate 
entitled  Probate  Record. 

4.  The  commercial  account  books  kept  by 
Relf  and  Chew,  professing  to  relate  to  their 
transactions  concerning  the  estate  of  Daniel 
Clark. 

This  testimony,  as  it  has  been  enumerated, 
was  brought  into  the  case  bjr  agreement  of  the 
parties  for  as  much  as  it  might  be  worth,  sub- 
ject to  exceptions  by  both  sides  as  to  its  admis- 
sibility upon  the  trial  of  the  cause. 

Several  immaterial  or  formal  points  were 
made  in  the  argument  to  defeat  the  claims  set 
out  in  this  bill — such  as,  that  the  case  was  not 
one  for  equity  jurisdiction,  but  was  ratione  mor 
teria-f  exclusively  cognizable  before  the  probate 
court  of  the  second  district  of  New  Orleans. 
Next,  that  Chew  and  Relf,  and  Mary  Clark,  or 
her  heirs  should  have  been  made  parties;  that 
the  sources  of  Daniel  Clark's  title  to  the  prop- 
erty sued  for  had  not  been  set  out  in  the  bill  in 
addition  to  the  manner  it  had  been  enumerated. 
Again :  that  the  probate  proceedings  in  the  sec- 
ond district  court  of  New  Orleans  in  1856  are 
yet  pending  and  undetermined,  and  on  that  ac- 
count the  same  court  has  exclusive  jurisdiction 
over  the  estate  of  Daniel  Clark.  We  have  ex- 
amined these  formal  objections,  and  find  them 
to  be  unsustained  by  the  cases  cited  in  support 
of  them.  They  are  inapplicable  to  the  actual 
state  of  the  case,  and  are  insufHcient  to  arrest 
the  trial  of  it  upon  its  merits.  The  same  ob- 
jections were  also  urged  in  the  circuit  court, 
but  were  disregarded,  we  presume,  by  the  judge 
as  unsubstantial  points  of  defense.  As  to  the 
objection  that  Relf  and  Chew  and  the  heirs  of 
Mary  Clark  had  not  been  made  parties  to  the 
bill,  we  observe  it  was  not  necessary  to  make 
either  of  them  so.  The  present  is  a  suit  for  the 
recovery  of  property  aamitted  by  the  defend- 
ants to  have  been  a  part  of  the  estate  of  Daniel 
Clark.  Nothing  is  sought  to  be  recovered  from 
Chew  and  Relf.  Their  executorial  functions 
under  the  will  of  1811  have  long  since  been  at 
an  end.  Had  the  bill  involved  directly  their 
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transactions  as  executors  with  the  complainant, 
as  universal  legatee,  upon  a  'proper  [•566 
showing  of  that,  with  a  prayer  to  be  made  par- 
ties, the  court  might  have  allowed  it.  But  not 
having  done  that,  the  defendants  cannot  am, 
because  Relf  and  Chew  have  not  been  made  de- 
fendants with  them,  that  they  should  escape 
from  a  trial  on  the  rightfulness  of  their  posses- 
sion of  a  part  of  the  estate  of  Clark,  as  they 
have  admitted  it  to  be;  or  that  they  have  not 
acquired  it  under  circumstances  from  which  the 
law  presumes  that  thev  had  notice  of  the  irreg- 
ularity of  the  sale  as  it  was  made  by  Relf  and 
Chew.  Nor  was  it  necessary  for  the  heirs  of 
Mary  Clark  to  be  made  parties ;  for  Mary  Clark 
herself  never  had  any  pecuniary  responsibilities 
for  the  sales  of  the  property  of  the  estate  of  her 
son  by  Relf  and  Chew,  as  her  power  of  attor- 
ney to  them  upon  its  face  was  irregularly  exe- 
cuted, and  was  of  itself  notice  to  the  defendants 
that  when  they  bought,  the  sales  had  not  been 
made  in  conformity  with  the  law  of  Louisiana 
regulating  the  sales  of  the  property  of  a  testa- 
mentary decedent. 

But  it  was  also  said  in  the  argument  that  no 
claim  could  be  set  up  by  Mrs.  Gaines  under  the 
will  of  1813  until  the  will  of  1811  shall  be  set 
aside.    Neither  the  language  used  by  this  court 
in  2  How.  651,  nor  in  the  decision  in  12  How. 
472,  will  bear  such  an  interpretation,  or  admit 
of  such  a  conclusion.    The  rulings   of  courts 
must  be  considered  always  in  reference  to  the 
subject-matter  of  litigation  and  the  attitude  of 
parties  in  relation  to  the  point  under  discussion. 
And  it  will  often  be  the  case,  as  it  is  now,  that 
counsel  will  use  an  illustration  for  a  judicial 
ruling,  or  words  correctly  used  when  they  were 
written  as  applicable  to  a  different  state  of 
things.    When  this  court  said,  in  12  How^  651, 
that  the  will  of  1813  cannot  be  set  up  without 
the  destruction  of  the  will  of  1811,  it  was  with 
reference  to  the  existing  fact  that  the  latter  had 
been  duly  proved,  and  that  it  stood  as  a  title  to 
the  succession  of  the  estate  of  Daniel  Clark,  and 
that  the  will  of  1813  had  not  then  been  proved 
before  a  court  of  probate,  and  on  that  account 
could  not  be  set  up  in  chancery  as  an  inconsist- 
ent and  opposing  succession  to  the  estate  while 
the  probate  of  the  will  of  1811  was  standing  in 
full   force.    And   when   Mr.  Justice    McLean, 
speaking  for  the  court,  2  How.  647,  says,  "she 
(meaning  *Mrs.  Gaines,  then  the  com-  [*567 
plainant )  must  ask  for  the  probate  of  the  will 
of  1813,  and  a  revocation  of  the  other  will  of 
1811,"  adding  "for  no  probate  can  stand  while 
a  previous  one  is  unrevoked,"  it  is  plain  that 
the  meaning  was,  as  we  now  say  it  is,  when  a 
court  recalls  the  probate  of  a  will,  substituting 
the  probate  of  another  will  by  the  same  testa- 
tor made  posterior  to  the  first,  that  the  former 
becomes  inoperative,  and  that  the  second  is  that 
under  which  the  estate  is  to  be  administered, 
without  any  formal  declaration  by  the  court 
that  the  first  was  annulled,  and  it  makes  no 
difference  that  a  part  of  the  estate  has  been  ad- 
ministered under  the  first  probate.    The  unad- 
ministered   must   be   done   under   the  second. 
Courts  of  probate  may  for  cause  recall  or  annul 
testamentary  letters,  but  they  can  neither  de- 
stroy nor  revoke  wills;  though  they  may  and 
often  have  declared  that  a  posterior  will  of  a 
testator  shall  be  recognized  in  the  place  of  a 
prior  will  which  had  been  proved,  when  it  was 
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not  kno^m  to  the  court  that  the  testator  had  re- 
voked it.  Such  is  exactly  this  case.  The  Su- 
preme Court  decreed  that  the  will  of  Daniel 
Clark,  dated  New  Orleans,  July  13,  1813,  as  set 
forth  in  the  plaintiff's  petition,  should  be  recog- 
nized as  his  last  will  and  testament,  and  the 
same  was  ordered  to  be  recorded  and  executed 
as  such,  with  the  declaration,  that  admitting 
the  will  to  probate  does  not  conclude  anyone 
who  may  desire  to  contest  the  will  with  the  a~ 


;ne  ap- 
of  the 


plicant  in  a  direct  action.    The  decree 
court  in  that  particular  is  the  law  of  the  case. 

It  was  also  urged  that  the  defendant  and 
those  under  whom  he  claims  were  purchasers 
for  a  yaluable  consideration  without  notice,  and 
Are  therefore  in  equity  protected  against  the 
olaims  ot  the  complainant.  It  is  a  good  defense 
when  it  shall  be  proved  as  a  matter  of  fact.  But 
in  this  instance  it  is  not  only  disproved  by  testi- 
mony introduced  by  the  defendants,  but  by  ad- 
missions in  their  answers,  as  shall  be  shown 
hereafter  in  this  opinion.  In  our  opinion  the 
objection  has  no  standing  in  this  case,  though 
the  argument  from  which  the  counsel  admitted 
he  had  borrowed  it  is  a  very  good  one  in  its 
proper  place. 

We  shall  now  examine  the  case  upon  the  more 
■568*1  serious  points  *made  in  opposition  to 
Mrs.  Gaines  by  the  learned  counsel,  Mr.  Janin. 

The  first  was,  that  her  claim  was  barred  by 
prescription.  The  prescription  relied  upon  by 
the  defendants  is  that  of  ten  years  against  one 
claiming  a  vacant  estate,  twenty  years  to  pre- 
scribe a  title,  and  thirty  years  to  bar  the  facul- 
ty of  accepting  a  succession  or  the  estate  of  a 
deceased  person.  There  being  no  vacant  succes- 
sion in  this  case,  the  ten  years'  prescription 
does  not  apply,  and  the  prescription  of  twenty 
years  does  not  exist;  for  Mrs.  Gaines  did  not 
attain  her  majority  until  June  or  July,  1820, 
and  her  suit  for  the  probate  of  the  will  made  by 
her  father  on  the  13th  of  July,  1813,  was  insti- 
tuted in  1834.  When  her  petition  for  that  pur- 
]H}w  was  dismissed  in  183G,  her  first  bill  was 
filed  in  a  month  or  two  afterwards.  From  that 
time  there  was  a  legal  interruption  of  the  pre- 
scription of  twenty  years,  which  the  defendants 
have  pleaded  and  now  rely  upon.  In  fact,  they 
recognize  the  interruption  in  their  answers.  In 
their  averment  of  their  having  had  peaceable 
possession  of  the  property  sued  for  since  they 
bought  it,  they  add,  "that  they  had  never  been 
disturbed  in  respoct  to  it,"  except  by  an  abor- 
tive attempt  of  the  complainant  and  her  hus- 
band to  recover  it  by  their  bill  filed  in  1836. 
New  Record,  47.  We  find  them  also  in  their 
answer  (New  Record,  54)  admitting  that  such 
a  suit  as  complainant  refers  to  in  her  present 
bill  had  been  instituted  by  her  nnd  her  husband 
in  1836,  and  that  the  object  of  it  was  the  recov- 
ery of  the  "identical  property"  now  in  contro- 
versy. New  Record,  56,  57.  It  is  also  admit- 
ted in  the  answer,  that  the  suit  of  the  com- 
plainant in  the  probate  court  to  annul  the  pro- 
bate of  the  will  of  1811,  and  to  set  up  that  of 
1813,  was  brought  on  the  18th  June,  1834. 
These  admissions  are  decisive  that  the  com- 
plainant claimed  the  inheritance  as  early  as 
that  date,  and  that  the  prescription  which  had 
begun  to  run  had  been  legally  interrupted  on 
the  28th  July,  1836,  the  date  of  her  first  bill. 

By  the  article  of  the  Code,  3484,  a  legal  in- 
terruption of  a  prescription  takes  place  where 
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the  possessor  has  been  called  to  appear  before  a 
court  of  iusti6e,  either  on  account  of  the  prop- 
erty or  the  possession,  and  the  prescription  if 
interrupted  by  'such  demand,  whether  [*569 
the  suit  has  been  brought  before  a  court  of  com- 
petent jurisdiction  or  not. 

The  weight  of  authority  upon  the  construc- 
tion of  that  article  of  the  Code  is,  that  it  con- 
templates a  voluntary,  intentional  and  active 
abandonment  of  the  suit^  in  order  to  restore  the 
running  of  a  right  of  prescription.  In  the  case 
of  Wilson  y.  Marshall,  10  La.  Ann.  331,  the 
court  said  the  plaintiff  did  not  dismiss  the  suit, 
or  consent  to  tne  dismissal.  She  lived  in  a  re- 
mote part  of  the  state,  and  the  mere  absence  of 
herself  and  counsel  at  a  term  of  the  court  when 
her  case  was  called  is  insufficient,  without  oth- 
er evidence,  to  convict  her  of  having  abandoned 
her  demand. 

Prall  V.  PeeVtt  Curator,  3  La.  282;  Dunn  v. 
Kcnney,  11  Rob.  La.  250;  Norwood  v.  Devall, 
7  La.  Ann.  528;  Mechanic  d  Trader^  Bank  v. 
Theall,  8  La.  Ann.  469. 

After  the  interruption  of  the  prescription  by 
the  filing  of  the  bill  by  the  complainant,  the  de- 
fendants could  no  longer  claim  to  be  in  posses- 
sion in  good  faith,  as  that  is  defined  in  the  Civil 
Code.  In  article  3415  the  possessor  in  bad 
faith  is  he  who  possesses  as  master,  but  who  as- 
sumes this  quality  when  he  well  knows  that  he 
has  no  title  to  the  thing,  or  that  his  title  is  vi- 
cious and  defective.  The  possessor  must  not 
only  not  be  in  bad  faith,  but  in  the  positive  be- 
lief that  he  is  the  true  owner,  and  if  he  doubts 
the  validity  of  his  title,  his  possession  is  not 
the  basis  of  prescription.  Troplong,  Prescrip- 
tion, Vol.  II.,  p.  451,  No.  927;  /5.,  p.  444,  No. 
918;  /&.,  p.  442,  No.  915.  The  plea  of  prescrip- 
tion is  not  available  in  this  case. 

But  the  defendants  go  further,  and  insinuate 
that  their  possession  of  the  property,  though 
beginning  with  the  executors,  Relf  and  Chew, 
continued  afterwards  under  Mary  Clark,  whose 
power  of  attorney  to  them  authorized  them  to 
sell  the  estate  of  Clark. 

When  Relf  and  Chew  proved  the  will  of 
1811,  they  received  the  estate  of  Clark  as  exec- 
utors, with  a  right  of  detainer  for  one  year, 
and  for  as  long  afterwards  as  the  court  of  pro- 
bate might  permit  upon  their  application,  show- 
ing cause  for  the  delay  or  the  extension  of  a 
longer  time.  They  did  receive  such  an  exten- 
sion for  three  years,  upon  their  representation 
*that  the  nature  of  the  estate,  the  diffi-  [*570 
culty  of  the  time,  and  the  ample  sufliciency  of 
the  estate  to  pay  all  of  its  debts,  would  enable 
them  by  the  delay  to  accomplish  that  result. 
The  cr€^ditors  were  called  upon  to  meet  to  con- 
sider the  proposition.  Tliey  assented  to  it.  But 
the  executors  never  fulfilled  the  arrangement, 
either  for  the  benefit  of  the  creditors  or  for  the 
legatees  under  the  will  of  1811.  Nor  did  they 
ever  make  any  return  to  the  court  of  probates 
of  their  transactions  relative  to  Clark's  estate, 
until  1836,  after  the  complainant  had  sued 
them,  and  then  without  vouchers  to  homologate 
their  receipts,  expenditures  and  payments, 
exeept  for  a  small  part.  Shortly  after  the  ap- 
pliciition  for  an  extension  of  time,  in  the  year 
1813,  they  applied  for  a  power  of  attorney, 
from  ]Mary  Clark,  who  had  been  named  in  the 
will  of  1811  as  universal  legatee,  to  authorizo 
them  to  sell  the  estate  in  her  behalf.    The  pow« 
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or  was  priven :  and  under  it,  without  any  notice 
to  the  court  of  probate,  which  ought  to  have 
been  ffiven,  and  the  power  filed  in  it,  they  con- 
tinued, as  the  testimony  in  this  case  shows,  to 
act  as  executors,  and  to  dispose  of  the  estate  ot 
Clark,  both  real  and  personal,  property  in  co- 
partnership, and  other  property  separately  be- 
longing to  Clark,  without  ever  having  received 
any  permission  to  do  so  from  the  court  of  pro- 
bate; and  that  should  have  been  obtained,  as 
Mary  Clark  had  not  been  acknowledged  by  that 
court  as  the  universal  legatee  of  Clanc.  It  may 
be  that  they  mistook  their  powers  in  doing  so; 
but  they  received  the  estate  of  Clark  in  a  fidu- 
ciary character,  to  be  accounted  for  to  the  lega- 
tees and  creditors,  according  to  their  rights  un- 
der the  law  of  Louisiana,  and  for  that  they  are 
responsible.  Besides,  the  power  from  ilary 
Clark  was  given  to  them  as  executors,  that  she 
might  have  the  benefit  of  those  responsibilities 
for  the  faithful  execution  of  the  trust  that  they 
were  under  by  the  law  of  Louisiana  as  execu- 
tors. They  paid  debts,  received  moneys,  sold 
property,  and  acted  throughout  as  if  they  were 
not  responsible  to  the  court  from  which  they  de- 
rived their  testamentary  letters,  or  to  Mary 
Clark,  and,  as  the  record  in  this  case  shows, 
without  sustaining  their  transactions  by  vouch- 
ers of  any  kind. 

"Nothing  is  better  settled  by  the  decisions  of 
571*]  its  courts  in  ^Louisiana,  than  "that  an 
extra  judicial  statement  by  an  executor,  that 
he  believes  the  debt  to  be  due  by  the  estate,  does 
not  bind  the  heir,  nor  is  the  heir  bound  by  the 
approval  of  a  court  as  to  such  a  claim,  if  it  be 
made  ex  jtnrte.**  4  La.  382.  Again:  that  the 
admission  of  the  genuineness  of  the  signature 
to  vouchers,  filed  bv  the  curator  of  a  succes- 
sion, in  support  of  his  account,  dispenses  with 
any  other  proof  of  the  payment  claimed;  but 
when  such  payments  are  made  without  an  or- 
der of  the  court,  the  curator  must  show  that 
the  debts  were  rtallv  due  bv  the  succession,  or 
he  will  not  be  entitled  to  credit  for  the  amounts 
so  paid.  .1/t77fr  v.  Miller,  12  Rob.  (La.)  88.  A 
receipt  given  to  an  administrator  for  the  pay- 
ment of  an  account  is  not  evidence  that  the  ac- 
count was  due,  if  the  fact  of  being  due  is  dis- 
guted.  Moore  v.  Thebadeaux,  4  La.  Ann.  74. 
o  an  administrator  who  renders  an  account  is 
bound  to  establish  the  items  of  it  by  evidence, 
and  may  be  held  to  strict  proof  by  the  parties 
interested,  without  a  formal  opposition  on  their 
part.  Succession  of  Lee,  4  La.  Ann.  579.  The 
accounts  of  Relf  and  Chew  were  put  in  evidence 
by  the  defendants,  and  they  were  used  to  show, 
amon^  other  things,  that  they  were  authorized 
to  sell  the  estate  of  Clark  as  thev  did,  and  that 
they  were  auxiliary  for  the  establishment  of  the 
defendant's  plea  of  prescription.  Such,  how- 
ever, is  not  our  opinion,  and  but  for  the  use 
made  of  them,  we  should  not  have  noticed  them 
at  all,  not  thinking  that  they  are  put  in  issue 
by  the  bill  of  the  complainant,  or  the  answer 
of  the  defendants,  particularly  as  Relf  and 
Chew  are  not  parties  to  this  proceeding. 

We  will  now  proceed  to  the  consideration  of 
that  point  made  in  the  argument  by  the  coun- 
sel of  the  defendant,  but  more  particularly  rep- 
resenting ihfi  city  of  New  Orleans,  as  he  said 
he  did. 

It  was,  that  complainant's  suit  could  not  be 
maintaiaedy  beeauae  it  waa  res  adjudicata  by 
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this  court  in  its  judgment  in  the  case  of  0aine9 
V.  Relf,  in  12  How.  506. 

We  do  not  think  so.  That  case  is  misunder- 
stood  by  the  learned  counsel.  Then  the  par* 
ties  went  to  trial  upon  the  demand  of  Mrs. 
Gaines  for  one  half  of  her  father's  estate,  as  the 
donee  of  her  mother,  his  widow,  and  as  forced 
heir  of  her  father  •by  the  law  of  Louisi-  [*S7Z 
ana  for  four  fifths  of  another  half  of  his  estate. 

Hgr  bill  then  was  brought  in  consequence  of 
this  court  having  decided,  in  6  How.  550,  that 
there  had  been  a  lawful  marriafie  solemnized  in 
good  faith  between  them  in  Philadelphia.  That 
case  was  tried  upon  the  same  eviaence  upon 
which  the  appeal  was  determined  in  12  Howard, 
with  the  exception  of  what  is  miscalled  an  eccle- 
siastical record  from  the  Cathedral  Church  in 
New  Orleans,  of  which  we  shall  have  mudi  to 
say  hereafter.  Besides  having  decided,  in  6 
Howard,  that  there  had  been  a  lawful  marriage 
between  the  complainant's  father  and  mother, 
this  court  decreed  that  Mrs.  Qaines  was  the 
lawful  and  only  issue  of  the  marriage;  that  at 
the  time  of  her  father's  death  she  was  his  only 
legitimate  child,  and  was  exclusively  invested 
with  the  character  of  his  forced  heir,  and  as 
such  was  entitled  to  its  rights  in  his  estate. 

The  judgment  in  that  case  has  never  been 
overruled  or  impaired  by  this  court.  It  cer- 
tainly was  not  intended  to  be  by  the  case  in  12 
Howard,  for  the  report  in  that  such  shows,  from 
the  number  of  the  justices  who  sat  upon  its 
trial  and  their  decision  as  to  the  judgment 
then  to  be  rendered,  that  the  majority  of  them 
did  not  intend  to  overrule  the  decree  m  6  How- 
ard. It  was  recognized  again  as  still  in  force 
by  a  nMijority  of  the  judges  who  sat  in  this  ca^ie 
in  our  consultation.  The  defendant  in  the  ease 
of  1851,  12  How.  537.  admitted  that  such  a  de> 
cree  was  rendered,  denying,  however,  that  it 
was  conclusive  upon  or  that  it  ou^ht  to  affeet 
their  right;  and  if  it  could  do  so,  it  ought  not 
to  have  such  an  efl'ect  in  that  instance,  averring 
the  same  as  a  matter  of  defense,  that  the  decree 
was  brought  about  and  procured  by  imposition 
combination,  and  fraud,  between  tne  complain- 
ants and  Charles  Patterson.  That  it  should 
not  be  regarded  in  a  court  of  justice  for  any 
purpose  i;«^atever,  and  that  it  had  been  consent- 
ed to  by  Patterson  to  enable  the  complainant  to 
plead  the  same  as  res  judicata  upon  points  in 
litigation  not  honestly  contested.  Mr.  Janin 
was  mistaken  when  he  said  that  the  decree  in 
6  How.  583,  had  been  reviewed  in  the  case  of  12 
How.  537,  meaning  thereby  that  it  had  been 
overruled.  It  was  not  only  not  so,  but  one  of 
*the  justices  who  assented  to  the  judg-  [*573 
ment  in  6  Howard,  which  declares  that  there 
had  been  a  valid  marriage  between  Daniel  Clark 
and  Zulime  Carridre,  and  that  she  was  the  lcgi^ 
imate  child  of  that  marriage,  would  not  assent 
to  its  being  done  when  he  concurred  in  the  de- 
cree in  12  Howard. 

The  decision  in  12  Howard  does  not,  either 
in  terms  or  inferentially,  assert  that  no  mar- 
riage had  ever  t^ken  place  between  Daniel  Clark 
and  the  complainant's  mother.  The  issue  in 
that  case  was,  that  at  the  time  of  the  complain- 
ant's birth,  her  mother  was  the  lawful  wife  of 
another  man,  namely,  of  Jerome  Des  Grange. 

It  was,  therefore,  essential  to  the  defendants 
to  get  rid  of  the  decree  which  had  affirmed  the 
legitimacy  of  Mrs.  Gaines  and  of  the  marriage 
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of  her  father  and  mother,  and  it  was  attempted 
by  a  contrivance  as  extraordinary  in  its  begin- 
ning as  it  was  abortive  in  its  result.  We  will 
show  what  it  was  from  the  record,  not  only  on 
account  of  its  anomalous  character,  but  because 
it  is  unexampled  in  jurisprudence. 

After  having  asserted  that  the  decree  in  6 
Howard  had  b^n  obtained  by  the  fraud  of  Pat- 
terson and  General  Gaines,  thus  impeaching  the 
credibility  of  Patterson  in  advance,  the  defend- 
ants, Relf  and  Chew,  introduced  him  as  their 
witness  (Old  Record,  pp.  600-594),  and  he  was 
examined  by  their  counsel,  first  as  to  a  suit  in 
which  Mrs.  Graines  had  recovered  a  house  and 
lot  from  him.  After  stating  his  age  to  be 
about  seventy,  his  answer  was:  "It  was  for  a 
house  and  lot  on  which  I  resided  when  the  suit 
was  brought;  I  still  reside  in  that  house  and 
lot,  and  have  done  so  ever  since  the  suit  was 
brought.  Mrs.  Gaines  succeeded  in  the  suit,  ac- 
cording to  the  judgment  of  the  court.  That 
house  and  lot  belongs  to  her,  but  they  told  me 
the^  would  not  take  it  from  me.  General 
Gaines  and  his  wife  gave  me  in  writing,  under 
their  hands,  that  they  would  not  take  the  prop- 
erty from  me;  that  he  would  make  my  title 
gooid.  The  property  has  always  been  assessed 
as  mine,  and  I  have  always  paid  the  taxes  on  it. 
I  paid  most  of  the  costs,  but  they  paid  me  again 
— that  is.  General  and  Mrs.  Gaines.  There  was 
an  understanding  between  us  that  they  would 
pay  the  costs,  even  should  the  suit  be  decided 
674*]  *against  me.  They  made  the  same  of- 
fer to  Judge  Martm."  In  his  cross-examina- 
tion, witness  said  he  had  made  the  best  effort 
in  his  power,  with  the  aid  of  able  counsel,  to 
defeat  Mrs.  Gaines  in  her  suit.  The  cross-ex- 
amination was  resumed  the  next  day,  20th 
June,  1849.  Patterson  was  asked  to  look  upon 
a  document  marked  A,  and  to  state  if  he  knew 
the  handwriting  of  the  late  General  Gaines; 
whether  the  si^ature  to  it  was  not  his ;  wheth- 
er he  had  received  that,  or  a  communication  of 
which  that  was  a  oop^,  prior  to  withdrawing 
his  dilatory  pleading  m  the  case  of  Cfaines  v. 
Relf  and  Chew,  and  filing  your  answer  to  the 
merits  of  that  case.  The  defendants,  by  coun- 
sel, protested  against  the  paper  being  put  into 
the  record,  on  the  ground  that  it  contained 
false,  malicious,  ana  ^pratuitoua  imputations 
againstparties  in  nowise  connected  with  the 
suit.  Witness  then  answered,  that  was  the  sig- 
nature of  General  Gaines;  he  had  often  re- 
ceived letters  from  him,  and  seen  him  write, 
and  that  he  had  received  two  or  three  communi- 
cations, of  which  that  was  a  copy,  before  he 
withdrew  his  dilatory  pleadings  in  that  case, 
and  answering  to  the  merits.  A  letter  was 
then  handed  to  witness,  marked  B.  He  an- 
swered, the  body  of  it  was  the  handwriting  of 
General  Gaines;  was  present  when  he  wrote  it, 
and  saw  both  General  and  Mrs.  Gaines  sign  it. 
Then  the  following  question  was  put  to  the  wit- 
ness :  "At  the  trial  of  your  cause  with  Gaines 
and  wife,  did  not  your  counsel  make  a  recjuest 
of  the  counsel  of  Mrs.  Gaines  to  be  permitted 
to  introduce  the  record  from  the  probate  court 
of  New  Orleans,  of  all  the  proceedings  of  Mrs. 
Gaines  in  the  prosecution  of  her  rights  in  that 
court?"  Witness  answers:  "Yes,  sir;  her 
counsel  objected  to  that,  and  I  applied  to  Gen- 
eral and  Mrs.  Gaines  to  introduce  the  record. 
They  replied  to  me  to  get  all  the  evidence  po»- 
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sible,  the  stronger  the  better.  General  Gaines 
remarked,  it  would  be  more  glorious  to  have  it 
as  strong  as  possible.  1  then  caused  it  to  be 
introduced.*'  Here  the  cross-examination  of 
the  witness  was  closed.  The  counsel  for  the  de- 
fendants objected  to  the  foregoing  testimony, 
and  especially  to  that  part  which  relates  the 
conversations  of  the  complainants  with  the  wit- 
ness, and  that  part  which  details  what  was  done 
in  a  judicial  prooeedingy  ♦on  the  [^576 
grounds,  among  others,  that  it  is  incompetent 
for  the  complainants  to  make  evidence  for 
theinselves.  and  thai  what  had  been  done  in  ju- 
dicial proceedings  should  be  shoum  by  the  rec- 
ord. And  from  that  gentleman's  accurate 
knowledge  of  his  profession,  indicated  as  it  has 
been  by  the  two  lines  just  underscored,  may  we 
not  say  in  the  zeal  of  professional  advocacy, 
that  the  best  of  us  may  forget  it?  For  what 
has  been  his  interrogation  of  Patterson  but  an 
attempt  to  invalidate  a  judgment  against  him 
by  the  testimony  of  the  most  interested  party 
to  have  it  annulled,  without  having  made  any 
appeal  to  the  record  of  that  judgment?  And 
Patterson  was  the  defendant's  witness. 

But  we  have  not  vet  done  with  tills  attempt 
to  prejudice  the  righto  of  Mrs.  Gaines  by  sug- 
gestions that  her  suit  with  Patterson  was  pre- 
tensive  and  fraudulent,  and  to  extract  from  nim 
some  proof  or  confession  of  his  own  infamy. 

After  the  examination  in  chief  and  the  cross- 
oxamination  had  been  completed  and  signed  by 
the  witness,  and  both  couns^el  had  announced 
that  they  had  concluded  their  examination,  the 
counsel  for  the  defendant  made  another  objec- 
tion to  the  cross-examination  of  Mr.  Patterson, 
insistinjg  that  it  should  be  considered  as  his  ex- 
amination in  chief  by  the  complainant,  to  which 
the  defendants  had  the  right  of  cross-examina- 
tion; and  the  witness  was  recalled  on  the  fol- 
lowing day  for  that  purpose.  Every  eflfort  was 
then  made  by  many  questions  to  extract  from 
him  some  inconsistent  with  his  first  examina- 
tion, without  success.  But  fortunately  for  his 
own  character,  he  removes  the  imputation  of 
fraud  and  combination  between  himself  and 
General  Gaines,  to  give  to  the  latter  the  benefit 
of  a  collusive  judgment  in  the  circuit  court 
against  himself,  by  naving,  in  his  answer  to  one 
of  the  questions,  alluded  again  to  the  documents 
A  and  B,  which  are  now  presented  as  conclu- 
sive against  the  charge  that  there  was  ever  any 
combination  between  them,  by  trick  or  by  con- 
trivance, or  b^  any  deceitful  agreement  or  com- 
pact, for  a  suit  to  be  brought  by  one  against  the 
other  to  defraud  any  third  person  of  liis  right. 
See  Old  Record,  pages  1018  for  Document  A, 
and  819  for  letter  B.  And  when  the  witness 
was  asked  if  *he  had  not  been  particu-  [*576 
larly  requested  by  the  General  and  Mrs.  Gaines 
te  use  his  best  exertions,  with  the  aid  of  the 
best  counsel  he  could  employ,  to  make  every  de- 
fense in  his  power  te  this  suit  of  which  it  was 
susceptible,  he  answered:  Yes,  and  I  did  so; 
and  1  considered  the  agreement  with  General 
and  Mrs.  Gaines  as  an  act  of  liberality  on  their 
part,  growing  out  of  a  desire  to  come  te  a 
speedy  trial  with  some  one  or  more  of  the  de- 
fendants on  the  merito  of  the  case. 

It  was  an  indiscreet  arrangement  between 
General  Gaines  and  Mr.  Patterson,  not  te  Im*  tol- 
erated in  a  court  of  justice,  but  not  one  oi  in- 
tentional deception  in  contemplation  of  any  un- 
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duF  advknUgt.  And  It  would  never  h&Te  been 
made  by  Relf  ajid  Chew,  in  their  Euiiwer  to  the 
mibiequent  bill  of  the  complainant  againat 
them,  had  they  not  been  erroneoualy  adviBed 
that  the  decree  in  6th  Howard,  eatablishing  the 
marriage  of  C^arlc  and  Zulime  Carriers,  and  the 
legitimatT  of  Mri.  Gninee,  might  be  used  as  rei 
fwtica-ta  asainBt  the  defendants  in  the  luit  of 
the  2(Hh  January,  1840,  and  as  they  now  at- 
tempt to  moke  tnc  decision  in  that  case  a  rea 
judioata  against  the  claims  of  Mrs.  Gaines  in 
this  which  we  are  now  deciding. 

But  what  was  decided  in  the  case  in  18  How- 
ard? It  is  stjkted,  in  the  language  of  the  de- 
cision, "that  the  first  and  most  important  of 
the  iBBUes  presented  is  tliat  of  the  le^timacy  of 
Mrs.  Gaines."  Then  are  stated  the  pleadings 
under  which  the  issue  was  made.  It  shall  be 
given  in  the  language  of  the  decision:  "She 
(Mrs.  Gaines)  alleges  that  her  father,  Daniel 
Clark,  was  married  to  Zulime  nie  Carrigre,  in 
the  city  of  Philadelphia,  in  the  year  1802  or 
1603,  and  that  she  is  the  legitimate  and  only  le- 
gitimate offspring  of  that  marriage.  The  de- 
fendants deny  that  Daniel  Clark  was  married  to 
Zulime  at  the  time  and  place  al1e);ed,  or  at  any 
other  time  and  place.  And  they  further  aver 
that,  at  the  time  the  marriage  is  alleged  to  have 
taken  plaoe,  the  said  Zulime  wa«  the  lawful 
wife  of  one  Jerome  Des  Orange.  If  tbe  mother 
of  the  complainant  was  tbe  lawful  wife  of 
Jerome  Des  Grange  at  tbe  time  Zulime  is  alleged 
to  have  married  with  Clark,  then  the  marriaKc 
Is  merely  void,  and  it  is  immaterial  uhetlier  it 
did  or  did  not  take  place.  And  th«  firtt  gu«t- 
Ittm  iM  fiTDpcae  to  examine  it,  a*  to  the 
877']  'fact  uJiether  Zulime  uxu  Dea  Grange'i 
lawful  wife  in  1802  or  1803."  Then  follows  the 
recital  of  the  marriage  between  Des  Grange  and 
Znlime,  with  the  record  of  it,  on  the  2d  Decem- 
ber, 1704,  admitted  on  the  part  of  Mrs.  Gaines. 
To  rebut  and  overcome  the  established  and  ad- 
mitted fact  of  that  marriage,  the  coniplninant 
introduced  witnesses  to  prove,  "that  previous  to 
Des  Grange's  marriage  with  Zulime  lie  had  law' 
fully  married  another  tvonian,  who  was  living 
when  he  married  Zulime,  and  was  still  his  wife 
and,  therefore,  tbe  second  marriage  was  void, 
■nd  this  issue  we  are  called  on  to  try." 

Then  it  is  suid  tbnt  "the  marriage  with  Des 
Grange  having  been  proved,  it  was  established 
as  prima  facie  true  that  Zulime  was  not  the 
lawful  wife  of  Clark,  and  the  onus  of  proving 
that  Des  Grange  had  i,  former  wife  living  when 
he  married  Zulime  was  impoted  on  the  com* 
plainanti  sbe  was  boiuid  to  prove  tbe  aflirma- 
tive  fact  that  Des  Grange  had  committed  big- 
amy." Tlien  follows  the  recital  of  the  testi- 
mony of  the  complainant  to  prove  that  Des 
Grange  became  a  bigamist  by  his  marriage  with 
her  mother.  And  Inen,  to  "meet  and  rebut  this 
evidence,  the  defimdants  introduced  from  tbe 
records  of  the  Cathedral  Church  of  the  diocese, 
to  wliirh  New  Orleans  belonged  at  that  period, 
an  ecrlesiastieal  proceeding  ngninst  Des  Grange 
tor  bigamy,  which  rcHpondeiits  insist  is  the 
■  )  which  comphiinnnts  refer."     It  ii 
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the  time  of  their  alleged  marriage,  with  a  eon- 
Bdential  letter  to  him,  which  waa  delivered  by 
Zulime,  in  which  it  was  stated  that  she  was 
pregnant;  and  that  he,  Clark,  was  the  father  of 
the  child;  further  requesting  that  he  would  ytit 
her  under  the  care  of  a  respectable  physician, 
and  furnish  bar  with  money  doring  her  confine- 
ment and  stay  In  Philadelphia;  and  further, 
thst  she  gave  birth  to  a  child,  who  was  Carolitw 
Barnes,  who  before  her  marriage  went  by  the 
name  of  Caroline  Clark,  and  that  what  has  been 
related  happened  in  1802;  and  he  further  states 
that  Clark  was  not  in  Philadelphia  in  1S03. 
having  'gone  to  Europe  in  August,  1902,  (*57S 
and  baviDg  returned  to  New  Orleans  early  in 
1803.  A  Tetter  from  Des  Grange  was  intro- 
duced, dated  at  Bordeaux,  Julf,  IBOl;  alto  a 
suit  for  alimony  brought  by  Zulime  against  !>■ 
Grange  in  ISOS,  which  will  be  further  noticed  In 
tbe  opinion.  Then  it  is  said:  "This  is  sub- 
stantially the  evidence  on  both  sides  on  which 
the  question  depends,  uhetker  Det  Orange  teoi 
or  Tras  not  guilty  of  bigamy  in  marrying  Klaria 
Julia  nee  CarnSra,  in  1704.  Objections  are 
taken  to  several  portions  of  this  evidence,  and 
(■!i])ecially  as  respects  the  record  of  tbe  suit 
^iguinst  Dea  Grange  for  bigamy  in  the  ecclraias- 
tical  court."  And  though  this  is  followed  in 
the  decision  by  a  suggestive,  able  and  searching 
coiimientaiy  upon  the  objections  made  to  the 
testimony  of  the  defendants,  and  upon  that  of 
the  complainant,  by  connection  and  comparison 
of  the  two,  and  upon  wliat  was  deemed  the  law 
of  the  case,  all  of  it  relates  exclusively  to  dis- 
prove that  Des  Grange  was  married,  and  had  a 
wife  alive  when  he  married  Zulime. 

The  announced  conclusions  In  that  ase, 
which  were  seven  in  number  (IE  Honr.  63S). 
show  it  to  have  been  so.  It  was  "the  question 
decided,"  and  was  said  ''concludes  tfali  contro- 
versy." The  ^ocliim  of  marriage  between  Clark 
and  Zulime,  and  the  legitimacy  of  Mrs.  GaJnts, 
as  both  had  been  decreed  by  this  court,  were 
not  then  disaffirmed,  either  directly  or  infcr- 
untielly,  and  all  that  was  said  about  it  is,  "that 
the  decree  of  this  court  in  Fallcraon't  Caee  does 
not  alTect  these  defendants,  for  two  reasons:  1. 
Ilecausc  they  were  no  parties  to  it;  and  2d,  be- 
cause it  was  no  earnest  controversy." 

It  is  our  opinion  that  the  decision  made  in  tbe 
cose  in  12  Howard  was  not  intended  to  reverse 
the  decree  in  6  Howard,  and  that  it  cannot  bi' 
rM  ptdicata  to  tiie  case  we  arv 
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613  in  12  Howard,  extending  to  619,  inclusivt 
Hi  en  the  rebutting  testimony  of  Daniel  \V, 
Coxe,  for  a  long  time  a  copartner  in  business 
with  Clark,  wan  introduced.  He  states  an  anti' 
osdent  connection  between  Clark  and  Zulime  to 
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r  show  the  differenM  •■  t«  thr 
hich  Mrs.  Gaines  then  sued  and 
that  in  which  she  now  does,  in  connection  with 
the  law  of  I^uiaiana,  as  to  what  constitutes  * 
res  adjudioata,  and  what  does  not. 

In  the  Qrst,  her  demand  was  for  one  half  and 
four  fifths  of  another  half  of  the  propert.v 
owned  by  her  father  when  he  died.  She  tlm 
claimed  as  the  donee  of  her  mother  to  the  tat 
half,  'and  as  forced  heir  of  her  father  to  [*ST9 
four  fifths  of  another  half  of  his  estate.  Now 
-•he  claims  as  universal  li^tee  and  legitimsU 
child  of  her  father,  under  his  will  of  the  lltli 
.Tuly,  1813.  which  has  been  admitted  to  probata 
by  the  supreme  court  of  Louisiana,  and  orderri 
lo  be  executed  as  such. 

The  difference  bettveen  the  two  ease*  Is  jort 
that  which  the  law  of  Louisiana  will  not  permit 
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the  decisioB  in  the  first  to  be  pleaded  against 
her  in  this  case  as  a  rea  judicata. 

It  is  declared  in  the  article  2265  of  the  Louisi- 
ana Code^  "that  the  authority  of  the  thing  ad- 
judged takes  place  only  with  reBj^ecit  to  what 
was  the  object  of  the  judgment.  The  thing  de- 
manded must  be  the  same;  the  demand  must  be 
founded  on  the  same  cause  of  action;  the  de- 
mand must  be  made  between  the  same  parties, 
and  formed  by  them  against  each  other  in  the 
eatne  quality," 

The  case  in  12  Howard  and  that  now  under 
our  consideration  are  dissimilar  as  to  parties 
and  things  sued  for,  or  what  is  called  "the  ob- 
ject of  the  judgment."  The  suit  now  is  not  be- 
tween Mrs.  Gaines  and  Relf  and  Chew,  but  be- 
tween herself  as  complainant,  and  Duncan  N. 
Hennen  as  defendant.  Nothing  was  said  in  the 
first  suit  of  the  claim  of  Mrs.  Gaines  under  the 
will  upon  which  she  now  sues,  as  in  every  par- 
ticular detailed  in  the  article  2265.  There  are 
differences  between  her  present  cause  of  action 
and  that  formerly  made,  and  the  demand  now 
made  is  not  between  the  same  parties,  or  formed 
against  each  in  the  same  quality.  And  there- 
fore, upon  well  settled  principles  coincident 
with  the  article  2265,  and  also  independent  of 
it,  nothing  that  was  said  or  done  in  the  case 
in  12  Howard  can  prejudice  her  claim  as  she 
now  miUces  it.  We  give  the  authorities  for  that 
position,  that  they  may  be  consulted,  without 
Deing  able,  for  want  of  time,  to  show  their  ap- 
plication by  extracts. 

24  Wend.  585;  14  Pet.  406;  1  Dana.  109;  3 
Wend.  27;  2  Sim.  k  Gtu.  464;  6  Wheat.  109; 
7  Cranch,  565;  3  East,  346;  4  Gill  A  J.  360; 
Preston  v.  Sloconib,  10  Rob.  (La.)  361;  1  La. 
Ann.  42;  3  La.  Ann.  530;  10  La.  Ann.  682; 
3  Mart.  (La.)  465;  7  Mart.  (La.)  727;  I_Rob. 
(La.)  46.  "^' 

And  the  precise  point  was  ruled  in  Burt  v. 
Stemburghj  4  Cow.  563,  564,  "that  the  defend- 
580*]  ant  might  have  *8hown,  if  he  could,  that 
he  had  acquired  a  title  since  the  former  trial, 
or  any  title  other  than  that  which  had  been 
passed  upon  in  the  former  trial. 

We  are  fully  satisfied,  from  the  artide  2265, 
and  the  cases  dted  from  the  Louisiana  courts, 
and  from  the  English  and  American  reports, 
that  the  objection  of  res  judicata,  as  made 
against  the  recovery  of  the  complainant  in  this 
case,  is  without  any  foundation  in  law. 

We  have  now  reached  the  last  and  most  im- 
portant objection  made  against  the  complain- 
ant's recovery.  i5ut  before  discussing  it  direct- 
ly, we  must  dispose  of  the  eodesiasUcal  record, 
which  was  much  relied  upon  in  the  argument 
to  repel  the  evidence  of  her  legitimacy,  and  to 
establish  the  fact  that  the  marriase  between 
her  father  and  mother  was  unlawful,  from  her 
having  been  then  the  lawful  wife  of  Jerome  Des 
Grange;  in  other  words,  that  Des  Grange  did 
not  commit  bigamy  when  he  married  her,  by 
which  she  was  not  released  from  her  conjugal 
relations  with  himj  and  had  not  the  right  to 
marry  any  other  man  who  was  free  to  contract 
marriage. 

We  have  seen  that  exceptions  were  taken  to 
the  admissibility  of  that  record  as  evidence 
when  it  was  first  presented  by  the  defendant's 
counsel  in  the  case  before  the  drcuit  court. 
They  were  renewed  upon  the  appeal  here.  They 
were  continued  when  the  defendants  introduced 
24  How. 


it  again  into  this  ease,  and  it  is  necessarily  be* 
fore  us  to  be  determined  as  a  Question  of  law» 
whatever  may  have  been  thought  of  it  hereto- 
fore, either  by  judges  or  by  counsel. 

Our  first  remark  concerning  it  is,  admitting 
that  the  canon  law,  as  sanctioned  by  the  Chur^ 
of  Rome,  was  in  force  in  Louisiana  at  the  time 
of  this  procedure,  it  was  a  mere  aseumptioui 
without  authority  in  its  beginning,  tyrannous 
against  the  object  of  it,  and  irregular  in  its 
action.  It  was  a  nullity,  coraftS"  non  judice, 
before  the  canon  who  issued  it.  Thepresbyter 
canon  who  assumed  to  do  so  was  not  Vicar-Gen< 
eral  or  Governor  of  the  Bishoprick  of  Louisi- 
ana and  the  two  Floridas.  He  was  only  the 
presbyter  canon  of  a  vacant  see,  without  dele- 
gation by  commission  or  deputation  from  a 
bishop  to  represent  him  in  his  spiritual  offices 
and  powers.  He  had  no  canonical  power 
*in  his  pastoral  charge  of  a  particular  [*581 
church  and  congregation  to  originate  a  prose- 
cution for  bigamy.  Nor  would  either  arcnbish- 
op  or  bishop,  had  there  been  either  then  in 
Louisiana,  have  ventured  to  do  so  in  the  con- 
dition at  that  time  of  the  ecclesiastical  prac- 
tice and  royal  ordinances  of  Spain,  espeoially 
in  their  application  to  its  foreign  possessions. 
And  such  a  procedure  was  a  dir^  violation  of 
the  Inatituctonee  de  Derecho  Canonioo  Ameri- 
otmo  por  El.  Rev.  Sr.  D.  Justo  Donoso. 

The  inquisition,  as  it  had  existed  for  more 
than  a  hundred  years  in  France  and  Italy,  was 
introduced  into  Spain  by  Gregory  IX.  about  the 
middle  of  the  13tn  century.  It  encountered  no 
opposition  there.  It  at  first  attained  a  preva- 
lence and  extension  of  power  larger  than  it  had 
exercised  before,  and  was  on  the  increase  when 
Spain  became  an  united  kingdom  under  Ferdi- 
nand and  Isabella.  Tl.ey  were  authorized  by 
the  bull  of  Sextus  IV.  to  establish  the  inquisi- 
tion in  their  states.  And  then  it  was  invested 
with  jurisdiction  of  heresies  of  all  kinds,  and 
also  of  sorcery,  Judaism,  Mahomedanism,  of- 
fenses against  nature,  and  ^lygamy,  with 
powtf  to  punish  them,  ffom  temporary  confine- 
ment and  severe  pen^i^ces  to  the  ean  henito  and 
the  auto  de  fi.  Before  that  time  the  inquisition 
had  exerdsed  a  capricious  jurisdiction,  both  as 
to  persons  and  creeds.  Rncyclopsedia  Britan- 
nica,  8th  edition,  11th  vol.  art.  Inqui,  page  386. 
In  its  new  form  it  met  with  opposition.  At- 
tempts were  made  in  Castile  and  Arragon  to  re- 
pulse its  authoritv  and  to  restrain  the  holy  of- 
fice, as  it  encroached  upon  government  and  de- 
prived the  people  of  many  of  their  andent  rights 
and  privileges.  Its  power,  however,  became  tri- 
umphant, and  so  af^essive  upon  royal  author- 
ity that  it  was  resisted  by  the  Elings  of  Spain, 
as  well  in  the  kingdom  as  in  its  foreign  posses- 
sions. 

It  cannot  be  expected  that  we  shall  enter 
chronolosically  into  such  a  detail.  We  will 
verify  what  has  just  been  said  by  distinct  dta- 
ticHis  from  the  laws  of  Spain  and  royal  ordi- 
nances. 

The  first  of  these  ordinances  which  we  shall 
cite  is  that  of  Charles  I.  of  Spain  (5  of  Ger- 
many) ,  issued  at  Madrid  on  the  21st  September, 
1530;  Leyes  de  Indias,  tom.  1,  livre  1,  titulo 
10,  page  48. 

Charles  had  been  about  twelve  years  in  Spain. 
The  mines  *of  the  West  had  begun  to  [*588 
throw  their  treasures  into  Spain.    They  were 
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essential  to  the  accomplishment  of  the  political 
and  military  designs  of  the  King,  ana  to  his 
necessities  also.  Complaints  were  constantly  be- 
ing made  of  the  rigors  of  the  inquisition  upon 
the  Indians  in  his  western  dominions,  and  upon 
his  subjects  who  had  emigrated  to  them  in  large 
numbers  in  pursuit  of  gold.  It  was  said  but 
for  such  causes  that  the  yield  of  gold  would 
have  been  larger.  The  Kin^  determined  to  re- 
strain the  holy  office  in  its  jurisdiction,  and  is- 
sued his  decree  of  September  21,  1630.  We  give 
Judge  Foulhouse*8  translation  of  it:  "We  or- 
der the  attorneys,  police  officers,  sheriffs,  and 
other  ministerial  officers  of  the  prelates  and 
ecclesiastical  judges  of  our  West  Indies,  Islands, 
and  continents  along  the  ocean,  not  to  arrest 
any  layman,  or  issue  any  execution  against  him 
or  his  property,  for  any  reason  whatever;  and 
we  order  all  clerks  and  notaries  not  to  sign, 
seal,  or  take  any  deposition  with  regard  to  the 
same,  or  for  any  reason  thereto  relating;  and 
whenever  ecclesiastical  judges  shall  judge  nec- 
essary to  have  a  person  imprisoned  or  an  exe- 
cution issued,  they  shall  pray  for  the  royal  aid 
of  our  secular  justices,  who  shall  grant  it  ac- 
cording to  law.  And  all  vicars  and  ecclesiasti- 
cal judges  shall  observe  this  order  and  comply 
with  it,  as  is  prescribed  by  this  law,  under  pen- 
alty of  losing  the  status  and  privileges  which 
they  enjoy  in  the  Indies,  and  of  being  there  held 
as  foreigners  and  strangers  to  the  same.  And 
any  of  said  attorneys,  police  officers,  sheriffs, 
clerks,  and  notaries,  and  any  other  who  do  the 
contrary,  shall  be  forever  exiled  from  all  of  our 
Indies,  and  all  of  their  goods  shall  be  confis- 
cated ifor  the  profit  of  our  royal  treasures;  and 
we  hereby  direct  and  empower  all  of  our  jus- 
tices, and  all  of  our  subjects  and  settlers,  not 
to  consent  thereto  and  let  the  attorneys  or  exe- 
cuting officers  do  so,  too;  and  we  order  that  this 
ordinance  be  observed,  any  contrary  custom 
notwithstanding. 

The  ordinance  of  Charles  was  followed  bv  an- 
other of  his  son,  Philip  II.,  which  declared 
"that  whenever  in  our  royal  courts  of  the  In- 
dies the  aid  of  the  secular  arm  shall  be  asked 
by  the  prelates  and  ecclesiastical  judges,  either 
for  an  arrest  or  for  execution,  the  demand  shall 
583*]  be  by  petition,  and  not  by  •requisition." 
These  royal  ordinances  will  be  found  in  the  Re- 
copilacion  in  the  Indies.  They  were  declared 
by  a  law  of  Don  Carlos  II.,  one  hundred  and 
thirtv  years  after  they  were  promulgated,  to  be 
existing  laws,  on  the  18th  May,  1680.  See  the 
law  to  that  effect  preceding  the  Titulo  Primero 
in  Lihro  Primero,  fol.  1,  Recopilaoion  Leyes  de 
Indies.  They  have  had  their  places  in  every 
edition  of  the  Recopilacion  since.  Indeed,  they 
were  never  abrogated,  and  were  in  practical 
operation  in  all  of  the  dominions  of  Spain  in 
America  until  she  lost  them. 

They  establish  satisfactorily  that  the  presby- 
ter canon.  Hasset,  when  he  issued  his  prosecu- 
tion against  Jerome  Des  Grange  for  bigamy  and 
imprisoned  him,  that  he  did  so  contrary  to  law, 
and  that  his  whole  proceeding  in  the  matter  was 
a  nullity,  and,  as  such,  inadmissible  as  record 
evidence  in  a  secular  or  ecclesiastical  court. 
ReoopiUicion  Leyes  de  loa  reynos  de  las  Indies; 
En  Madrid,  por  Andres  Ortega,  ano,  de  1774; 
Tercera  Edi<kon,  page  48. 

But  there  are  other  royal  ordinances  estab- 
lishing what  lias  just  been  said  in  respect  to  the 
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nullity  of  that  procedure,  because  thejr  bear  di- 
rectly upon  the  incapacity  of  the  ecclesiastical 
power  to  originate  a  prosecution  for  bigamy. 

The  first  oi  them  which  we  shall  cite  is  a 
cedule  of  March  19,  1754,  in  which  it  was  de- 
clared that  polygamy  was  a  crime  of  a  mixed 
nature,  in  which  the  royal  tribunals  may  take 
cognizance  in  the  first  instance,  with  this  quali- 
fication, that  if  the  innuisition  wishes  to  punish 
the  accused  for  suspicion  of  heresy,  he  shall  be 
remitted  to  it  after  having  suffered  the  legal 
penalties.  Leyes  de  Indies,  ch.  1,  tit.  19,  note  2. 

But  this  cedule  was  modified  in  1761  by 
Charles  III.,  leaving  to  the  inquisition  cogni- 
zance of  this  crime,  and  reserving  only  to  the 
secular  courts  the  power  to  take  informations, 
and  to  arrest  the  accused  in  order  to  deliver 
him  to  the  inquisiti(Xi.  This  concession  was 
made  by  the  Kme,  who  ascended  the  throne  at 
a  period  peculiarly  critical,  requiring  the  con- 
ciliation of  every  agency  in  his  new  kingdom  to 
meet  the  pressure  of  political  difficulties,  and 
to  allay  discontents  and  suspicions  against  him- 
self, which  subsequently  became  a  revolt.  He 
was  *  charged  with  being  opposed  to  the  [*584 
inquisition,  from  having  been  on  the  throne  of 
Naples  for  several  years,  where  it  had  never 
been  introduced,  the  people  having  always  re- 
sisted its  establishment  over  them. 

But  the  prudence  of  the  King  did  not  restrain 
the  inquisition  from  the  assertion  of  its  juris- 
diction in  that  and  in  other  particulars  offen- 
sively to  the  ancient  usages  and  rights  of 
Spain.  In  its  eagerness  to  extend  its  power,  it 
invaded  the  royal  authority,  and  stretched  its 
jurisdiction  to  every  cause  hi  the  slightest  de- 
gree connected  with  ecclesiastical  discipline  or 
punishment.  The  King  resisted  it,  and  he  was 
soon  furnished  with  a  cause  for  doing  so.  The 
inquisition  having  taken  from  the  auditor  of 
the  army  a  process  instituted  against  an  old 
veteran  who  was  accused  of  bigamy,  the  jeal- 
ousy which  the  King,  in  fact,  entertained 
against  the  inquisition  was  revived.  His  vigi- 
lant minister,  d'Aranda,  used  it  to  obtain  a 
royal  decree,  ordering  the  process  against  big- 
amy to  be  restored  to  the  dvil  or  secular 
courts.  It  also  enjoined  upon  the  inquisition 
to  abstain  from  interfering  with  the  proceedings 
of  the  secular  courts;  required  it  to  confine  it- 
self to  its  proper  functions  in  the  prosecution 
of  apostacy  and  heresy;  forbade  it  to  "defame 
with  imprisonment  his  vassals  before  they  were 
previously  and  publicly  convicted,"  and  com- 
mands the  inquisitor-general  to  require  the  in- 
quisitors to  observe  the  laws  of  the  kingdom  in 
cases  of  that  kind;  and  further,  all  the  King's 
royal  tribunals,  judges,  and  justices  were  or- 
dered to  keep  and  obey  the  decree,  and  to  pun- 
ish those  who  should  violate  it  in  any  manner 
whatever.  This  was  the  decree  of  Charles  IIL, 
of  the  5th  of  February,  1770,  cited  by  Judgs 
Foulhouse  in  his  opinion  upon  the  nullity  of 
the  proceedings  against  Jerome  Des  Grange,  by 
the  assumption  of  the  Presbyter  Canon,  Hasset, 
of  the  Catnedral  Church  of  New  Orleans.  For 
the  royal  decree  of  the  5th  February,  1770,  see 
original,  the  Novissima  RecopilaGion,  Vol.  V. 
p.  425;  Coxe's  Memoirs  of  the  Kings  of  Spaia, 
3d  vol.,  ch.  57,  m^je  367. 

Thus  stood  the  jurisdiction  of  the  inquisiti<m 
in  respect  to  the  crime  of  bigamy  restrained  hf 
royal    authority    for    six    years.     Complaints 
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were  then  made  of  the  uncertainty  of  the  royal 
585^]  *cedule  of  the  6th  February,  1770,  espe- 
dally  in  respect  to  the  extent  of  its  interference 
with  the  power  of  the  holy  office  to  inquire  for 
discipline  and  for  punishment  into  cases  of  po- 
lygamy. The  King  was  induced  to  call  a  toro  or 
ooundli  to  discuss  the  different  relations  and 
boundaries  between  the  secular  and  ecclesiasti- 
cal cognizances  of  the  crime  of  bigamy.  The  re- 
sult of  that  council  was  oommimieated  to  the 
King  on  the  6th  September,  1777.  It  was  that 
a  majority  of  it  haa  come  to  a  conclusion,  that 
by  the  act  of  marryinff  a  second  time  whilst  the 
first  wife  was  alive,  the  person  who  does  so  vio- 
lates the  faith  due  to  the  marriace  contract; 
that  he  deceives  the  second  wife  and  wrongs  the 
first;  inverts  the  order  of  succession,  and  of 
the  Intimacy  established  by  the  laws,  inasmuch 
M  his  fraud  makes  the  ehildren  of  the  second 
matrimony,  though  truly  adulterine,  legitimate, 
and  capable  to  inherit  from  their  parents  on  ac- 
eotmt  of  the  good  faith  of  their  mother  in  con- 
tracting that  marriage;  further,  that  the  king- 
doms of  Spain  assembled  in  cortcs  had  estab- 
lished penalties  against  the  crime  of  bigamy, 
commanding  that  ttiey  should  be  imposed  by  the 
royal  courts,  and  declaring  that  they  should 
not  be  embarrassed  in  their  cognizance  of  the 
offense;  also,  that  he  who  marries  a  second 
time,  his  first  wife  being  living,  offends  the  or- 
dinary jurisdiction  in  maliciously  deceiving  the 
curate  to  assist  at  a  null  marriage,  and  that  on 
that  account  there  is  ecclesiastical  jurisdiction 
to  inquire  into  the  validity  or  nullity  of  mar- 
riages; but  that  it  was  to  be  done  without  em- 
barrassing the  royal  courts  in  their  cognizance 
of  the  offense.  It  was  then  said  that  such  per- 
sons may  also  incur  the  crime  of  a  false  pro- 
fession of  the  sacraments,  which  was  exclusive- 
ly within  the  jurisdiction  of  the  holy  office; 
which  was,  however,  to  be  exercised  recinrocally 
by  it  and  the  secular  courts,  to  prevent  the  repe- 
tition of  the  offense  by  the  imoosition  of  penal- 
ties which  belong  to  each,  and  by  the  delivery 
of  prisoners  from  one  to  the  other  to  be  triea. 
Upon  the  foregoing  report  being  made  to  the 
King,  he  gave  a  royal  order  to  be  communicated 
to  the  inquisitor-general,  that  by  his  cedule  of 
the  5th  February,  1770,  the  holy  office  was  not 
impeded  in  the  cognizance  of  the  crimes  of 
heresy  and  apostacnr,  and  of  persons  declared 
586*]  subject  to  ^suspicion  of  bad  conscience 
by  the  violauon  of  apostolic  bulls  which  had 
been  received  and  enforced  in  Spain  with  royal 
consent,  in  those  cases  in  which  the  jurisdicti(xi 
of  them  was  in  the  holy  office.  This  royal  reso- 
lution was  followed  by  another  decree,  remitted 
to  the  alealdro  and  to  the  chancery  and  audi- 
ences of  the  kingdom  on  the  20th  February, 
1782.  Vowssima  Reoopilaoion,  page  425  of  Vol. 
V.  ley.  10,  note  1,  Tercera  Bdiimm,  Madrid,  por 
Andres,  Ortega,  1774. 

The  result  of  the  eouncil,  however,  of  which 
we  have  just  given  the  particulars,  did  not  sat- 
isfy the  grand  inquisitor.  Attempts  were  made 
to  reassert  his  assumed  jurisdiction  in  all  its 
plenitude,  both  in  Spain  and  its  foreign  do- 
minions. The  holy  office  was  on  its  decline. 
This  was  its  last  great  struggle  for  existence. 
The  King  had  long  resided  in  Naples,  where  the 
inquisition  was  regarded  with  the  same  horror 
as  among  ProtesUnts.  Though  partaking  of 
the  same  fading,  he  waa  too  pmdent  to  trample 
MHow. 


on  the  prejudices  and  opinions  of  his  SpanisH 
subjects,  or  to  make  a  direct  attack  against  the 

Seat  engine  of  ecclesiastical  authority.  He 
,d  witnessed  the  danger  of  precipitate  re- 
forms and  of  shocking  national  prejudioes  in 
matters  however  beneficial.  He  adopted  in  his 
long  reign  the  only  maxim  which  could  be  pur- 
sued with  safetv,  and  perhaps  the  only  means 
to  produce  the  intendea  effect  He  endeavored 
to  check  the  oppressions,  to  soften  the  rigors, 
and  to  drcumscribe  the  authority  of  the  inquisi* 
tion,  and  thus  prepared  the  way  for  time  and 
circumstances  to  produce  its  total  abolition. 
In  the  pursuit  of  this  design  he  was  seconded  by 
the  energy  and  liberal  prindples  of  his  minister, 
Florida  Blanca.  The  principal  restrictions  of 
de  Aranda  were  gradually  revived;  and  in  1784 
the  celebrated  decree  was  issued,  which  partial- 
Iv  subjected  the  proceedings  of  the  holy  office  to 
the  cognizance  of  the  sovereign.  It  was  ordered 
that  no  grandee,  minister,  or  any  person  in  civil 
or  military  service  of  the  Crown,  should  be  sub- 
jected to  a  process  without  the  approbation  of 
the  King.  Thenceforth  this  formidable  tri- 
bunal became  feeble  in  its  operati(xis,  and  was 
suffered  only  to  give  such  displays  of  its  au- 
thority as  were  calculated  to  weaken  the  public 
veneration.  Ck)xe's  Memoirs  of  the  Kings  of 
Spain,  Vol.  III.  •pages  626,  627,  etc  Un-  ffsST 
der  the  reign  of  the  son  of  Charles,  the  rrinoe 
of  Asturias,  his  successor  in  Spain  and  the  In- 
dies, "the  inouisition  recdved  a  still  heavier 
shock,  and  before  the  late  revolution  it  had  be- 
come a  mere  tribunal  of  police,  to  arrest  the 
progress  of  political,  rather  than  of  rdigious, 
heresy."  It  was  finally  abolished  in  Spain  in 
1808. 

It  appears,  then,  from  the  royal  ordinances 
which  nave  been  dted,  that  from  the  time  of 
the  introduction  of  the  inquisition  into  Spain 
the  extent  and  manner  for  the  exerdse  of  its 
jurisdiction  were  subject  to  the  regulations  of 
royal  ordinances ;  that  it  had  been  so  restrained 
in  polygamous  cases,  its  jurisdiction  in  them 
having  been  confined  to  inquiries  connected  with 
the  validity  or  nullity  of  marriages,  and  to  the 
infliction  of  penances  for  the  violation  of  the 
ecclesiastical  law  in  respect  to  them.  It  had 
not  the  power  to  initiate  a  process  in  a  case  of 
bigamy  tor  the  punishment  of  it  but  in  subjeo- 
tion  to  the  royal  ordinances,  or  to  institute  in 
the  Indies,  after  those  ordinances  were  passed, 
an  inquisitorial  tribimal  ecmceming  it  before 
the  accused  had  been  convicted  in  the  secular 
courts. 

Such  was  the  law  of  Spain  in  respect  to  pros- 
ecution for  bigamy,  and  the  sunken  condition  of 
the  inquisition,  when  no  ecclesiastic,  however 
high  may  have  been  his  dignity,  would  have  ven- 
tured to  make  such  a  decree  as  was  issued  bT 
the  Prc»byter  Canon  of  the  Cathedral  Church 
of  New  Orleans  against  Jerome  Des  Orange  for 
bigamy.  It  had  all  the  form  and  more  than 
the  vitOT  of  the  holy  office.  It  was  entitled 
"Criminal  proceedings  instituted  sfainst  Gerom- 
imo  Des  Orange,  for  binmy,  bv  the  Viear-gen- 
eral  and  governor  of  the  Bisnoprick  of  this 
Province,  and  attested  by  the  notary.  Franco 
Bermudez."  The  canon  subsequentlT  styles 
himself  Canonical  Presbyter  of  this  Holy  Cathe- 
dral Church,  which  he  was;  but  adds  that  he 
was  provisory  vicar-general  and  governor  of  the 
Bishopridk  ca  the  Piorinoe.  which  he  was  not. 
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This  assumption  was  either  ignorance,  or  was 
intended  to  five  consideration  to  himself  or  to 
the  prosecution.  He  was  neither  provisor  nor 
vicar-general.  For  the  manner  in  which  those 
functions  were  deputed  by  the  bishop,  we  refer 
to  the  3d  volume  of  the  Instituciones  de  Derecko 
588*]  Canonioo  Atnericano,  ^Appendioe  Prim- 
ero,  pages  394,  395,  396,  398.  The  decree  pur- 
ports to  have  been  issued  on  the  4th  of  Septem- 
ber, 1802.  It  begins  by  saying  that  it  had  been 
publicly  stated  in  this  city  that  Geronimo  Des 
Grange,  who  had  been  married  in  1794  to  Maria 
Julia  Carridre,  was  at  that  time  married  before 
the  Church  to  Barbara  Jeanbelle,  and  is  so  now, 
who  has  just  arrived;  and  also,  that  Des 
Grange,  having  just  arrived  from  France  a  few 
months  since,  has  caused  another  woman  to 
come  here,  whose  name  will  be  obtained.  It  is 
also  reported  in  all  the  city,  publicly,  and  no- 
toriously, that  Des  Grange  has  three  wives,  and 
not  being  able  to  keep  it  a  secret,  etc.,  etc.  His 
Excellency  has  ordered,  in  order  to  proceed  in 
the  investigation  and  the  infliction  of  the  cor- 
responding penalty,  that  testimony  be  produced 
to  substantiate  his  being  n  single  man,  which 
Des  Grange  presented  in  order  to  consummate 
the  marriage,  and  that  all  should  appear  who 
can  give  any  information  in  the  matter,  etc., 
etc  And  as  it  has  been  ascertained  that  Des 
Grange  is  about  to  leave  the  city  with  the  last 
of  his  three  wives,  let  him  be  placed  in  the  pub- 
lic prison  during  these  proceedings,  with  the 
aid  of  one  of  the  alcaldes,  this  decree  serving  as 
an  order,  which  His  Excellency  has  approved, 
and  as  such  it  is  signed  by  me,  notary. 
Before  me.  Franco  Bermudez. 

(Signed)     Thomas  Hassett. 

It  is  not  necessary  to  cite  any  of  the  proceed- 
ings upon  that  paper,  or  to  speak  of  the  fre- 
quently occurring  notarial  certificates  of  Fran- 
cisco 6ermudez.  The  whole  of  it,  however, 
shows  that  what  was  done  was  so  under  his 
contrivance  and  auspices.  The  canon,  Hassett, 
is  made  to  begin  as  an  ecclesiastic  in  authority, 
and  signs  the  decree,  but  places  the  execution 
of  it  and  the  imprisonment  of  Des  Grange  upon 
an  order  of  His  Excellency.  It  is  twice  referred 
to  in  the  paper  as  a  part  of  it.  It  should  have 
been  produced  with  the  other  proceedings.  With- 
out tnat  being  done,  no  part  of  it  can  be  received 
in  evidence  as  the  record  of  an  authentic  judi- 
cial tribunal.  The  whole  paper  is  a  novelfy  in 
the  proceeding  of  an  ecclesiastical  court.  His 
Excellency  means  the  chief  alcalde  of  the  city, 
who  had  no  legal  authority  under  the  law  of 
580*]  Spain  to  sanction  such  *a  prosecution, 
or  to  order  the  execution  of  it,  either  by  the 
Introduction  of  testimony  or  the  imprisonment 
of  the  accused.  The  paper  signed  by  Franco 
Cassiergues  is  insufficient  for  that  purpose 

The  procedure  of  the  holy  office  in  such  cases 
will  be  found  in  the  article  Inquisition,  in  the 
8th  edition  of  the  EncyolopcBdia  BritannioOf  Vol. 
Xn.  paee  389.  It  establishes  the  fact  that  the 
canon,  Hassett,  and  Bermudez.  intended  to  pro- 
ceed against  Des  Grange  according  to  the  forms 
of  the  holy  office,  and  that  at  a  time  when  its 
functions  in  such  particulars  had  ceased  in 
Spain  and  in  the  Indies.  Those  who  are  cu- 
rious may  also  find  directions  for  such  a  proced- 
ure in  Bums'  Ecclesiastical  Law,  and  in  Oug- 
ton's  Ordo  Judiciorum  8ive  Methodus  Proce- 
dendo in  Negotiie  et  lAHfme  in  fcro  Beeieeiat- 
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tico  Oivili  Briiannico  et  Bihemieo,  fid  volume. 
Mr.  Bentham,  also,  in  Ms  Rationale  of  JudidU 
Evidence,  specially  applied  to  English  Praetiee^ 
Vol.  II.  book  3,  ch.  17,  pases  380  to  403,  exposes 
with  cogent  reasoning  and  admirable  aatire  the 
artifices  of  the  early  English  eedesiastica,  and 
their  success  in  getting  up  a  similar  initiation 
of  a  prosecution  in  contravention  of  ig«g»*K 
statutes. 

Before  leaving  the  paper  we  have  been  exam- 
ining, it  is  proper  for  us  to  idlude  to  the  testi- 
mony of  Judge  Foulhouse  given  in  this  case, 
and  to  his  opinion  given  afterwards  in  oonfirma- 
tion  of  its  invalidi^. 

When  he  was  examined  as  a  witness,  it  was 
distinctly  understood  between  the  partiee,  and 
agreed  to,  that  the  defendants  might  make  a 
motion  to  suppress  his  testimony.  That  was 
not  done  We  cannot  infer  from  it  tliat  the 
counsel  of  the  defendants*  acquiesced  in  the  wit- 
ness's conclusion  that  the  paper  from  the  Os- 
thedraJ  Church  was  inadmissible  as  evidenee, 
but  it  is  oertainlv  ^food  cause  for  the  reliance 
placed  by  counsel  m  thdr  argument  of  the 
cause  upon  the  learned  judge's  declarations,  and 
his  support  of  them  by  his  researches.  He  dtes 
from  the  Partida,  7  tit.  law  16;  Novieeima 
Recopilacion,  book  12,  tit.  28,  law  16;  Novieei- 
ma H.,  book  12,  tit.  28,  law  10;  the  laat  banc 
the  cedule  of  Charles  III.  in  a  case  of  imputed 
bigamv,  ordering  the  inquisitor-general  to  di- 
rect Uie  inquisitors  to  take  cognizance  of  the 
crimes  of  heresy  and  apostacy,  *bigamy  1*590 
being  considered  by  the  canon  law  as  a  kind  of 
heresy,  without  assuming  to  do  so  "by  defaming 
the  acoueed  with  imprieonment  before  they  had 
been  previously  and  publicly  convicted." 

For  the  reasons  given,  supported  by  the  royal 
ordinances  of  Spain,  we  have  been  brought  to 
the  conclusion  that  the  paper  from  the  Cathe- 
dral Church  of  New  Orleans,  introduced  by  the 
defendants  as  a  part  of  their  evidence  in  this 
case,  is  inadmissible  as  such,  and  that  all  whidi 
it  contains  must  be  disregarded  by  m  in  the 
judgment  we  shall  give. 

We  finally  remark  that  our  extended  exam- 
ination of  that  paper  has  not  been  made  became 
of  its  essential  bearing  upon  the  merits  of  the 
case  of  the  complainant.  It  was  to  disabuse 
the  record  of  what  did  not  len^ally  belong  to  it, 
and  to  correct  misapprehensions  which  miglit 
arise  unless  its  character  and  import  had  bees 
legally  shown.  Give  to  it,  however,  the  fulleit 
credence,  and  it  will  be  seen  that  it  can  haft 
no  effect  upon  the  law  of  adulterine  bastardy, 
upon  which  this  case  must  be  decided,  whidi 
we  are  now  to  consider. 

This  brinpfs  us  to  the  chief  objectioii  whidi 
was  made  in  the  argument,  and  most  relied 
upon  to  defeat  the  recovery  of- the  oomplainaat 
It  is  that  her  status  of  adulterine  illegitimacy, 
incapacitates  her  from  taking  as  legatee  und^ 
the  olographic  will  of  her  father,  though  ad- 
mitted to  probate,  as  it  has  beoi,  by  the  su- 
preme court  of  Louisiana. 

It  is  an  averment  of  the  defendant  in  his  as 
»wer  to  the  complainant's  bill,  but  not  in  re- 
sponse to  any  allegation  in  it.  It  changes  tbt 
attitude  of  the  litigants  from  what  it  vras  in 
the  case  of  Qainee  v.  Relf  and  Ohevc,  in  12  How. 
472.  Then  Mrs.  Gaines  had  the  burden  of  proof 
to  establish  affirmatively  the  fact,  that  she  was 
the  forced  heir  of  her  ^ther,  and  t^  donee  of 
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her  mother,  his  widow.  This  court  at  that  time 
did  not  think  that  had  heen  satiBfactoril^  done, 
and  dismiiaed  her  suit^  without  affirming  for 
or  against  the  factum  of  marriage  between  her 
lather  and  mother.  Indeed,  such  a  point  could 
not  have  been  made,  o«  oe  supposed  to  have  been 
intended  to  be  decided  by  the  court  in  the  case 
then  in  hand,  without  expressly  overruling 
its  decision  in  6  Howard,  that  there  had 
591*]  *been  a  lawful  marriage  between  Daniel 
Clark  and  Zulime  Carri^re,  her  father  and 
mother,  and  that  Mrs.  Gaines  was  their  lawful 
child.  To  get  rid  of  the  force  and  effect  of 
that  decision,  the  defendants,  having  only 
diai^ged  before  that  she  was  the  offsprine  of  an 
illicit  intercourse  between  her  father  and  moth- 
er, invoked  the  church  papers  of  which  we  have 
spoken  so  much,  in  the  hope  of  establishing 
from  it  that  she  was  an  adulterous  bastard. 
And  again,  with  the  aid  of  that  which  is  not 
evidence  in  the  case,  and  with  much  that  is  so, 
they  now  rely  to  establish  that  efaaree.  Mrs. 
Gaines  meets  the  charge  with  new  evidence,  re- 
lying upon  the  old  also,  and  with  the  declara- 
tion of  her  father  in  his  last  will,  that  "I  do 
hereby  acknowledge  that  my  beloved  Myra,  who 
is  now  living  in  the  family  of  Samuel  B.  Davis, 
is  my  legitimate  and  only  daughter,  and  that  I 
leave  and  bequeath  unto  her,  the  said  Myra,  all 
the  estate,  whether  real  or  personal,  of  which 
I  may  die  possessed,  8iri>ject  only  to  the  pay- 
ment of  certain  legacies,  hereinafter  named." 
And  with  this  presentation  of  herself,  of  which 
she  had  never  had  the  proof  before,  asked  that 
the  case  might  be  judged  according  to  the  evi- 
dence and  the  lawB  applioahle  to  it.  What  that 
proof  is  will  be  arrayed  hereafter  in  its  proper 
place.  Now,  we  only  remark,  that  the  burden 
of  proof  is  upon  the  defendant,  and  that  the 
law  applicable  to  such  a  declaration  in  a  will, 
concerning  a  child,  requires  that  there  shall  be 
full  proof  to  the  contrary  of  it,  and  will  not  be 
satisfied  with  aemi  plena  prohatio. 

But  the  law  regulating  the  sufficiency  of 
proof  for  the  disaffinnance  of  such  a  declaration 
in  a  will  cannot  be  fully  understood  and  appre- 
ciated, unless  our  recollection  shall  be  revived 
of  the  differences  made  by  the  ecclesiastical  law 
and  that  of  Louisiana  as  to  the  kinds  of  illegit* 
imacy,  and  the  disabilities  and  privileges  at- 
tending them.  In  fact  and  in  law  they  differ. 
Hie  rights  and  capacities  of  illegitimates  de- 
pend upon  the  distinctions  being  preserved. 

If  one  be  a  bastard,  from  having  been  bom, 
as  the  code  expresses  it  in  article  27,  of  an  il- 
licit connection,  thouffh  they  cannot  claim  the 
ri^ts  of  legitimate  diildren,  vet  if  they  have 
been  duly  acknowledged  by  their  fathers  and 
502*1  mothers,  leaving  *no  lawful  children  or 
descendants,  they,  as  natural  children,  will  be 
called  to  the  legal  estate  or  succession  of  the 
mother,  to  the  exclusion  of  her  father  and  moth- 
er, and  other  sAcendants  and  collaterals  of  law- 
ful kindred.  And  in  the.  ease  of  their  father's 
succession  or  estate,  they  may  be  called  to  the 
inheritance  of  it  when  he  has  acknowledged  them, 
and  has  left  no  descendants,  no  ascendant,  no 
collateral  relations  nor  surviving  wife,  and  to 
the  exclusion  only  of  the  state.  But  though 
natural  children,  and  known  to  be  so,  they  can 
take  by  testament  or  will  from  their  father,  if 
bom  before  their  father's  will  were  made.  And 
24  How. 


here  we  have  the  reason,  in  the  differences  of 
their  right  of  succession  to  their  fathers  and 
mothers,  why  Clark  made  his  olographic  will  in 
favor  of  his  legitimate  daughter  Myra ;  fearing 
from  the  clandestinity  of  his  marriage,  and  oth- 
er drcumstances  attending  it,  that  her  ligiti- 
macy  would  be  denied,  notwithstanding  his  ha- 
bitual and  daily  acknowledgment  of  it^  unless 
it  was  proclaimed  and  avow^  in  his  will.  They 
take  or  inherit  by  wills  of  their  fathers.  If  bom 
before  the  wills  ¥^re  made.  As  of  a  devise  that 
B  shall  stand  seised  of  land  to  the  use  of  Jane, 
his  daughter.  This  would  be  a  good  devise  to 
her,  if  she  were  reputed  to  be  so,  though  she 
were  a  bastard,  ana  not  so  called  in  the  will. 
Dyer,  323,  pi.  29;  S.  G.  Jenk,  p.  239;  41  E.,  3- 
13.  But  this  does  not  extend  to  a  bastard  bom 
after  will  made. 

Sid.,  140;  39  E.,  3-24;  3  Leon,  48;  River's 
Case,  1  Atk.  410;  Hardin  v.  Staden,  2  Yes.  Jr. 
589;  2  Blodwell  v.  Edwarde,  Cro.  Eliz.  509, 
510;  Coke  Litt  123,  B;  Ew  parte  Wallop,  4 
Brown,  C.  C.  90;  KenneU  v.  Abbott,  4  Yes.  502. 

A  bastard  in  esse,  whether  bom  or  unborn, 
is  competent  to  be  a  devisee  or  legatee  of  real 
or  persona]  estate.  The  only  question  in  such 
a  case  is,  whether,  when  in  esse,  the  bastard  is 
sufficiently  designated  as  the  object  of  the  be- 
quest. 

Gordon  v.  Gordon,  I  Mer.  141;  Bayley  v. 
Snelliam,  1  Sim.  k  Stu.  78;  2  Pow.  Dev.  by 
Jarm.  p.  260;  Co.  Ldtt.  3HS,  and  note  1;  Dyer, 
313;  Noy,  35;  Park,  26;  3  Leon,  48,  49. 

But  we  ought  to  mention  in  this  connection 
whether  a  gift  can  be  made  to  a  bastard  not 
procreated  is  vexata  questio.  The  early  author- 
ities certainly  lean  to  the  negative.  The 
^reason  assigned  is,  "that  the  law  does  [*503 
not  favor  such  a  generation,  nor  expect  that 
such  shall  be."  Blodwell  v.  Edwards,  Cro. 
Eliz.  509 ;  Co.  Litt.  3-6. 

So  that  we  see  1^  the  foregoing  authorities, 
had  it  been  proved  m  this  case  or  in  any  of  the 
cases  which  the  complainant  has  brought  for 
her  rights  in  her  father's  estate,  that  sne  was 
the  offspring  of  an  illicit  intercourse,  which  we 
affirm  it  never  has  been,  she  would  now  be  in 
the  condition,  from  her  father's  testamentaiy 
declaration  of  her  Intimacy,  to  take  as  his 
universal  legatee.  And  if  the  case  was  made  to 
turn  upon  mat  now,  the  complainant  would  be 
entitlea  to  a  decree;  but  it  does  not. 

It  is  said,  as  an  adulterous  bastard,  produced 
by  an  unlawful  connection  between  two  persons 
who  at  the  time  when  the  child  was  conceived 
were  either  of  tiiem  or  both  oonneeted  by  mar- 
riage with  some  other  person,  the  oomnfainant 
cannot  take  under  the  olographic  wOl  of  her 
father,  beoEiuse  the  Code  forbids  it.  The  arti- 
cles 217,  222,  do  forbid  the  legitimation  or  ac- 
knowledgment by  their  fathers  and  mothers  of 
adulterine  children.  The  article,  914,  does  say 
that  in  no  case  can  adulterine  children  inherit 
the  estates  of  their  fathers  and  mothers — that 
is,  as  acknowledged  natural  children  may  do, 
by  the  articles  912  and  913  of  the  Code.  And 
it  is  declared  by  the  1475  article  of  the  Code, 
"that  natural  fathers  and  mothers  can  in  no 
case  dispose  of  property  in  favor  of  their  advl- 
terine  or  incestuous  children,  unless  to  the  mere 
amount  of  what  Is  necessary  to  their  suste- 
nance, or  to  procure  them  an  occupation  or  pos- 
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.session  by  which  to  support  themselves."  This 
is  the  prohibition  upon  which  the  defendants 
rely  to  defeat  the  complainant. 

The  application  of  it,  however,  to  the  case  in 
hand,  was  not  as  fully  considered  by  the  learned 
counsel  for  the  defendant  as  it  mignt  have  been. 
We  will  make  it,  with  a  decided  Ix>uisiana  ease, 
for  everything  that  shall  be  said,  and  by  author- 
ities for  every  general  proposition  cited,  akin 
to  the  subject-matter. 

The  article  containing  the  prohibition  neces- 
sarily intends  that  the  relation  of  the  parties 
shall  be  such  as  it  mentions,  before  it  can  have 
an  effect  upon  either  of  them. 
504*]  *Now,  we  say,  first,  that  the  legal 
relations  of  adulterous  bastardr  do  not  arise  in 
this  case;  for,  independently  of  the  declaration 
of  the  will,  that  the  complainant  is  the  legiti- 
mate child  of  Daniel  Clark,  this  court  havinc 
decided  in  6th  Howard  that  the  marriage  of 
Clark  to  Zulime  was  valid  by  reason  of  the  in- 
validity of  her  previous  marriage  with  Jerome 
Des  Granp^,  that  of  course  makes  the  complain- 
ant legitimate.  But  if  it  be  assumed,  as  it  was 
in  the  ar^ment,  that  by  the  decision  in  12 
Howard,  tlie  marriage  of  Qlark  to  Zulime  was 
invalid  on  account  of  the  validity  of  her  mar- 
riage with  Des  Orange,  then  still  Myra  is  legiti- 
mate by  the  law,  as  the  offspring  of  a  putative 
marriage. 

Tlic  cases  from  the  Louisiana  Reports  are 
conclusive.  The  articles  in  the  old  code,  119, 
120,  are  to  this  effect,  that  if  both  oarents,  or 
either  of  them,  contracted  the  second  marriage 
in  good  faith,  the  issue  of  it  will  be  Intimate. 
So  it  was  ruled  in  the  case  of  Clenaening  v. 
Clendening,  3  Mart.  N.  8.  538.  The  language 
of  that  case  is,  "that  the  plaintiff  resists  the 
claim  on  the  succession  of  his  father  by  a 
woman  he  married  in  the  lifetime  of  his  wife, 
the  plaintiff's  mother,  and  of  the  children,  if 
bom  of  that  woman.  The  defendants  contend 
that  notwithstanding  the  plaintiff's  father  had 
a  lawful  wife  at  the  time  of  his  second  mar- 
riage, that  as  the  woman  he  last  married  was 
in  good  faith  at  the  time  of  the  marriage,  and 
ever  since,  at  least  till  after  the  birth  of  the 
last  diild  she  had  by  him,  her  marriage  has  its 
civil  effects ;  and  that  she  and  her  children,  the 
present  defendants,  are  entitled  to  all  the  ad- 
vantages the  law  gives  to  a  lawful  wife  and 
children.  There  seems  to  be  no  dispute  on  the 
question  of  law.  The  woman  who  was  deceived 
by  a  man  who  represents  himself  single,  and  the 
children  begot  while  the  deception  lasted,  are 
bona  fide  wife  and  children,  and  as  such  are  en- 
titled to  all  the  rights  of  a  legitimate  wife  and 
issue."  The  plaintiff  then  urged,  that  four  of 
the  children  were  bom  after  the  good  faith  of 
the  woman  ceased,  as  she  had  be^  advised  of 
the  illegality  of  her  marriage  by  a  communica- 
tion made  to  her  that  her  husband  had  another 
wife  living  in  Tennessee.  The  court,  however, 
said  the  proof  of  this  knowledge  was  insufficient 
505*]  to  deprive  herself  *and  her  children  of 
their  rights,  though  one  witness  swore  he  oom- 
mnnicated  that  fact  to  her. 

The  next  case  came  up  before  the  new  court 
organized  in  Louisiana  under  the  Constitution 
of  1846.  it  is  that  of  Pation  v.  Philadelphia 
and  New  Orleans,  1  La.  Ann.  100.  The  facts 
were,  that  in  1799  A.  Morehouse  married  Abi- 
gail Townes  in  the  State  of  New  York,  and  had 
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two  children  by  her.  He  siibtequently  came  to 
the  Spanish  oolong  of  Louisiana,  and  gave  out 
that  he  was  a  widower,  and  married  Elenore 
Hook.  In  the  act  of  marriMC,  he  dedared  him- 
self the  widower  of  Abigail  Townes.  By  the 
second  wife  he  had  diildren,  and  both  wives  sur- 
vived him.  It  was  said,  "the  decision  of  Um 
late  supreme  court  in  ttie  case  of  Clendening  v. 
Clendening  et  al,,  3  Mart.  N.  S.  538,  in  relation 
to  the  good  faith  of  the  second  wife,  is  a  cor- 
rect application  of  the  Spanish  law,  which  regu- 
lated the  subject-matter  at  the  tinie  of  the  mar- 
ria^  of  the  plaintiff's  ancestor.  By  the  law, 
1  title,  13,  part  4,  it  is  ordained,  that  if,  after 
both  parties  know  with  certainty  the  existence 
of  the  impediment  to  the  inarriM;e,  thejr  beget 
children,  these  children  will  not  be  legitimate; 
yet,  if,  during  the  existence  of  such  impedi- 
ment, and  wmle  one  or  both  of  than  was  ig- 
norant of  it,  they  should  be  accused  before  tne 
judges  of  Holy  Church,  and  before  the  impedi- 
ment, as  proved  in  the  sentence  pronounced, 
they  should  have  children,  those  Ix^tten  dur- 
ing the  existence  of  the  doubt  will  all  be  legiti- 
mate. We  agree  with  the  plaintiff's  counsel, 
that  the  second  wife,  and  all  the  children  con- 
ceived during  her  jrood  faith,  have  all  the  n^ts 
which  a  lawful  marriage  gives.**  In  this  case, 
also,  it  was  said  that  the  second  wife  was  in- 
formed of  the  existence  of  her  husband's  first 
wife;  "but  the  court  answered,  the  evidence  es- 
tablishes nothing  more  than  the  existence  d  a 
doubt." 

We  now  give  the  case  of  Abetcn  v.  Absfow,  14 
La.  Ann.  137,  decided  in  1860,  by  the  supreme 
court  of  Louisiana.  Its  ruling  is  coincident 
with  the  two  previous  cases  cited,  upon  a  state- 
ment of  facts  concurring  with  them,  but  more 
particular  in  detail. 

Olive  Abston  sued  to  have  herself  recognised 
as  the  lawful  *suTriving  wife  of  John  [*596 
Abston,  deceased,  late  of  the  parish  of  Ckrroll, 
claiming  she  was  entitled  to  a  portion  of  the 
property  of  his  succession.  Her  son,  John  N. 
Abston,  the  issue  of  her  marriage  with  John 
Abston,  deceased,  joined  in  the  action,  for  the 
purpose  of  having  himself  recognized  as  the  le- 
gitimate son  and  lawful  heir  ta  the  estste  of  his 
deceased  father.  John  N.  Abston  is  the  exact 
case  of  Mrs.  Gaines.  The  suit  is  against  Re- 
becca Wright,  the  third  wife  of  Jomi  Abston, 
deceased,  and  the  adminiairaUir  of  hia  awxxa' 
8i<m  or  estate.  He  intervened  in  his  capac- 
ity of  tutor  of  Nan(7  Nix  Abston,  the  mmor 
child  of  the  defendant,  the  issue  of  her  mar- 
riage with  the  deceased,  claiming  in  behalf  of 
the  minor  the  rights  of  legitimate  and  forced 
heir  in  the  suecessicm  of  John  Abston,  her  fath- 
er. Kebecca  Wright  pleads  in  general  denial, 
and  avers  that  she  was  lawfully  married  to 
John  Abston,  deceased,  in  Warren  county,  in  the 
state  of  Mississippi,  and  that  if  the  plaintifTs 
alleged  prior  marriage  was  ever  consecrated, 
it  was  unknown  to  her,  and  to  all  other  persons 
residing  in  the  state  cHf  Mississippi.  She  filed, 
also,  a  supplemental  answer,  averring  that  her 
husband,  John  Abston,  had  made  in  the  state  of 
Mississippi  his  will,  leaviiuf  to  her  his  whole  es- 
tate, after  the  payment  of  his  debts,  and  that 
the  will  had  been  admitted  to  probate  in  the 
parish  of  Carroll,  in  Louisiana. 

The  facts  of  the  case  were  these:  John  Ab- 
ston married  with  Olive  Hart,  his  first  wife^ 
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and  plaintiff  in  this  suit,  in  the  state  of  Ala- 
bama. John  N.  Abston^  the  coplaintiff  in  the 
suit,  and  other  children,  were  the  issue  of  that 
marriage.  John  Abston  abandoned  his  family 
in  the  state  of  Alabama,  without  having  been 
divorced,  a  vinculo  matrimonii^  from  his  first 
wife,  contracted  a  second  marriage  with  one 
Susan  Bell,  and  she  died.  After  her  death,  and 
being  still  undivorced  from  his  first  wife,  he 
intermarried  in  Mississippi  with  Rebecca 
Wright.  In  a  short  time  after  this  last  mar- 
riage he  removed  from  Mississippi  into  Carroll 
county,  in  the  state  of  Louisiana,  where  he  ac- 
quired a  new  domicil,  and  where  he  died,  in 
which  was  situated  the  whole  property  of  his 
succession,  movable  and  immovable  at  the  time 
of  his  death. 

-  This  narrative,  and  the  relations  as  they  had 
597*  J  been  given  *of  the  parties  to  the  suit, 
raised  two  questions,  which  it  became  necessary 
for  the  court  to  decide  before  it  gave  its  opinion 
upon  the  question  of  the  legitimacy  of  the  two 
sets  of  children  of  John  Abston,  the  bigamist, 
and  father  of  them,  and  the  rights  of  his  two 
wives  in  his  estate:  First,  as  to  the  effect  of 
the  probate  of  the  will,  it  being  contended,  as 
that  had  been  done  by  a  court  of  competent  ju- 
risdiction, thnt  it  could  not  be  questioned  col- 
laterally, nor  its  validity  be  inquired  into  in 
the  suit.  The  court  declared  that  ihe  decree  of 
A  probate  court  ordering  a  will  to  be  executed 
does  not  amount  to  a  judgment  binding  on 
those  WHO  are  not  concerned  in  it,  and  that 
when  the  tvill  is  offered  as  the  title  in  virtue  of 
which  property  is  claimed  or  withheld,  that  its 
validity  may  be  inquired  into.  Sophie  v.  Dup- 
leaaieSf  2  La.  Ann.  724;  Succession  of  Dupuy 
4  La.  Ann.  570.  llie  other  question  raised  was, 
whether  the  rights  of  the  parties  in  the  suit 
should  be  determined  by  the  law  of  Mississippi, 
where  the  marriage  of  the  defendant  and  the 
deceased  had  been  contracted,  or  by  the  law  of 
Louisiana,  where  John  Abston  had  his  domicil 
At  the  time  of  his  death,  where  his  succession 
was  opened,  and  where  all  his  property  Has 
situated.  The  answer  to  that  question  was, 
that  the  laws  of  Louisiana  which  regulate  the 
right  of  succession  make  no  distinction  between 
persons  who  have  contracted  marriage  in  or  out 
of  the  State,  nor  the  issue  of  such  marriases, 
whether  bom  in  or  out  of  the  State.  If  t^hey 
have  the  qualities  required  by  the  law  in  mat- 
ters of  inheritance,  they  will  be  recognized  as 
legal  heirs  without  regard  to  the  places  of 
marriage  or  birth. 

The  court,  then,  with  a  proper  regard  to  the 
fact  that  the  will  which  had  been  mi^e  by  John 
Abston  tt'(M  invalid  on  account  of  its  not  having 
been  attested  by  three  untnesses,  and  that  the 
succession  was  an  intestacy,  determines  that  it 
could  not  be  regulated  by  the  law  of  Mississippi, 
as  the  plaintiff  contended  it  should  be,  the  basis 
of  which  is  the  common  law  but  that  it  must 
be  by  the  law  of  Louisiana.  We  prefer  to  cite 
its  own  language  as  to  the  similitude  and  the 
differences  between  them :  "The  prior  marriage 
of  the  deceased  with  tiie  plaintiff,  which  re- 
mained undissolved,  was  a  legal  disability  under 
598*]  the  ^common  law,  which  made  the  mar- 
riage with  the  defendant.  Rebecca  Wright,  not 
merely  voidable,  but  void  ah  initio,  and  made 
their  issue  illegitimate,  and  incapable  of  suc- 
•eeeding  by  inheritance  to  the  estate  of  any  one. 
24  Uow.  U.  S.,  Book  16. 


By  the  law  of  this  state,  the  disability  of  a  prior 
marriage,  undissolved,  also  renders  the  second 
marriage  null  and  void;  hut  the  legal  conse- 
quences of  a  marriage  void  ab  initio  under  our 
law  are  very  different  from  those  under  the  com- 
mon law.  The  Civil  Code  declares,  that  *'the  mar- 
riage which  has  been  null  nevertheless  has  its 
civil  effects  in  respect  to  the  parties  and  their 
children,  if  it  has  been  contracted  in  good  faith. 
If  only  one  of  the  parties  acted  in  good  faith, 
the  marriage  pi'oduces  its  dvil  effects  only  in 
his  or  her  favor,  and  in  favor  of  the  children 
born  of  the  marriage."  "In  two  cases,  some- 
what similar  to  the  present,  it  has  been  held 
that  each  wife  was  entitled  at  the  death  of  the 
husband  to  one  half,  as  the  community 
property,  after  the  payment  of  debts;  and 
this  rule  will  govern  our  necision  in  this 
case."  Patton  v.  Philadelphia,  1  La.  Ann. 
98;  Hubbell  v.  Tnkstein,  7  La.  Ann.  2.52.  The 
mnndate  of  the  court  was  accordingly  given, 
with  this  further  decree,  that  John  N.  Abston, 
the  co-plaintiff,  and  that  Nancy  yix  Abston, 
the  minor,  represented  by  the  intervener,  are 
entitled  as  heirs  at  law  to  the  separate  property 
or  estate  of  their  deceased  father,  John  Abston, 
and  the  costs  of  the  appeal  were  directed  to  be 
paid,  one  half  by  the  plaintiff,  Olive  Abston, 
and  the  other  half  by  Rebecca  Wright,  the  de- 
fendant. 

But  in  further  confirmation  of  what  has  been 
the  Spanish  law,  and,  of  course,  that  of  Louisi- 
ana, in  legitimating  the  children  of  those  who 
marry  in  good  faith,  believing,  upon  good 
ground,  that  there  was  not  a  precedent  mar- 
riage to  prevent  it,  we  cite  from  the  Novissima 
Recopilacion,  6th  vol.  425,  N.  Ley.  10,  what  was 
said  in  the  Council  allowed  to  be  held  by 
Charles  III.,  King  of  Spain,  in  the  year  1777, 
for  tlie  purpose  of  giving  to  the  inouisitor- 
general  a  better  understanding  than  ne  pro- 
fessed to  have  concerning  the  King's  royal  ordi- 
nance of  1770,  concerning  the  iurisdiction  oi 
the  holy  office  in  bigamy  and  polygamous  cases 
generally. 

The  result  of  that  council,  and  so  recognized 
by  the  King,  was:  "That  by  the  act  of  marry- 
ing a  second  time,  whilst  the  *first  wife  [*599 
was  alive,  the  person  who  does  so  violates  the 
faith  due  to  the  marriage  contract;  that  he  de- 
ceives the  second  wife  and  wrongs  the  first;  in- 
verts the  order  of  succession  and  of  the  legiti- 
macy established  by  the  laws  inasmuch  as  his 
fraud  makes  the  children  of  the  second  mar- 
riage, though  truly  adulterine,  legitimate,  and 
capable  to  inherit  from  their  parents  on  ac- 
count of  the  good  faith  of  their  mother  in  con- 
tracting that  marriage." 

To  the  same  effect  is  the  Code  Napoleon.  0. 
Cer.  art.  201,  202.  The  law  of  France  was  so 
before  the  Code.  Pothier,  Conirat  du  Mariage, 
Vol.  III.,  pp.  172,  107;  Toullier,  tome  1,598; 
Marcadi  EiJplication  du  Code,  tome  1,520;  Law 
of  Spain,  Partida,  4  Lex,  tit.  13.  Vol.  1;  Dal- 
ton's  Die.  tome  2,372,  tit.  Mariage,  372. 

Thus  we  see,  though  a  child  may  be  adulter- 
ine in  fact,  it  may  be  legitimate  for  all  the  pur- 
poses of  inheriting  from  its  parents,  if  one  or 
either  of  them  intermarried  m  good  faith. 

Such  is  the  law  for  others  in  Louisiana,  and 
it  must  be  administered  accordingly  for  the 
complainant,  if  she  stands  in  the  position,  by 
the  evidenoe  which  the  law  requires  and  has 
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determined  to  be  sufficient  to  establish  a  mar- 
riage in  good  faith  between  her  father  and 
mother,  or  om  to  either  of  them,  to  entitle  her  to 
inherit  from  either  or  both  of  them  a$  legiti- 
mate by  the  law. 

On  such  a  question  good  faith  ii  first  to  be 
presumed.  Marcadi,  Ewplication,  tom.  1,  pp. 
622,  G08.  As  to  what  constitutes  good  faitn, 
it  is  adjudged  that  to  marry  a  second  time,  sup- 
posing the  previous  marriage  invalid,  is  one  of 
the  cases  of  good  faith.  Dalton's  Die.  tom.  2, 
p.  371;  Tit.  Spain,  No.  578.  The  last  two 
citations  have  been  ffiven  to  show  the  in- 
accuracy of  the  conclusion  of  the  learned 
council  of  defendant,  that  if  the  invalidity  of 
the  marriage  between  Des  Grange  and  the  com- 
plainant's mother  was  not  prov^,  that  she  was 
necessarily  an  adulterine  illegitimate. 

She  was  heir  at  law  if  procreated  by  Clark 
in  good  faith,  or  if  conceived  b^  her  mother  in 

rA  faith — ^that  is,  she  supposing  her  capacity 
become  the  wife  of  the  former. 

Nor  was  a  sentence  of  the  nullity  of  the  mar- 
riage between  Des  Grange  and  the  complain- 
600 '^j  ant's  mother  necessary  to  *protect  the 
legitimacy  of  the  offspring.  Marcadi  Expli- 
cation, tome  1,  p.  495;  Ihid.  p.  519;  2  Philli- 
more's  Report,  10;  Shelf ord  on  Marriage,  Law 
Library,  Vol.  XXXI.,  p.  275. 

The  good  faith  of  Clark  and  Zulime  is  proved 
by  the  evidence  of  Madame  Despau  (Old  Rec. 
580),  and  Madame  Calliant  (Old  Rec.  309), 
and  by  the  contemporaneous  facts  relating  to 
the  marriage,  as  well  as  by  the  testimony  of 
Caviliere  (Old  Rec.  546)  as  to  the  bigamy  of 
Des  Grange,  by  the  testimony  of  Bellechasse,  by 
that  of  Madame  Benguerel.  Old  Rec.  p.  349.  The 
good  faith  of  Clark  in  marrying  is  proved  by 
his  own  declarations  in  the  last  years  of  his 
life.  By  Bellechasse's  testimony,  Probate  Rec- 
ord, 173;  Boisfontaine,  Ibid,  162;  Mrs.  Symth's 
Ibid,  152.  Again:  the  good  faith  of  the  mar- 
riage is  provS  by  the  autlientic  declaration  of 
Clark  in  his  will  that  the  complainant  was  his 
legitimate  daughter  and  only  child.  See,  also, 
the  opinion  of  the  supreme  court  of  Louisiana, 
Clark  Sucoeaaion,  11  La.  Ann.  124. 

But  we  now  say,  if  we  are  to  consider  the 
^estion  of  adulterine  bastardy  to  be  properly 
before  us  in  this  case,  it  cannot  affect  the  rights 
of  the  complainant  under  the  will  of  Clark  of 
1813.  If  the  complainant,  by  reas<m  of  the 
matrimonial  character  of  her  mother,  shall  be 
deemed  adulterine  on  that  side,  she  is  not  so  on 
the  side  of  her  father,  he  having  been  as  a  single 
man  free  to  marr^* ;  and  if  he  did  marry  in  g<M>d 
faith,  she  is  not  incapacitated,  as  respects  him, 
to  be,  under  his  will,  his  universal  legatee. 
Journal  du  Palais,  Vol.  LX.  p.  45,  January  7, 
18.52. 

There  is  no  pretense  that  Clark  was  incapable 
to  contract  marriage;  and  it  matters  not 
whether,  as  to  the  mother  of  the  complainant, 
any  impediment  existed  under  the  Spanish  law; 
the  complainant  stands  as  the  declared  issue  of 
her  father  by  a  woman  to  whom  he  supposed 
himself  lawfully  married.  Not  only  the  bill 
itself,  but  the  evidence  upon  which  it  is  estab- 
lished, shows  that  Daniel  Clark  had  no  other 
legitimate  issue.  No  one  exists  who  has  any 
right  to  contest  his  acknowledgment  of  the 
legitimacy  of  his  child,  or  to  set  up  the  adulter- 
ous souroe  of  her  origin.  See  C.  N.  art.  335, 
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2  Marcadi,  pp.  51,  31,  52,  No6.  60-62;  Joumei 
du  PaUUa,  Vol.  LX.  p.  45;  *Jobert  ▼.  [♦601 
Piiotf  4  La.  Ann.  305 ;  Judge  Foulhouae'i  tein. 
57,  58,  2  Toulliers,  060. 

The  testamentary  recognition  of  a  child  as 
Intimate  is  of  the  highest  lesal  authority.  All 
presumptions  are  to  be  taken  in  favor  of  such  a 
declaration.  Matthews  on  Pres.  £v.  pp.  284, 
286;  Oainea  v.  Chew,  12  How.  593;  Miller  ▼. 
Andrui,  2  La.  Ann.  767;  Jarman,  Wills,  Vol.  L 
p.  188;  5th  PhiUip's  Note,  284,  287.  And  au- 
thorities cited.  1  Greenl.  Ev.  134.  And  we 
now  cite,  in  confirmation  of  all  that  has  been 
said  upon  this  point,  the  117  Nouvelle  of  Jus- 
tinian. It  ^ves  the  rule  of  evidence  in  sudi 
cases,  and  it  prevails  in  every  ecclesiastittl 
court  in  Europe,  where  the  Roman  law  is  the 
basis  of  its  jurisprudence,  in  respect  to  ^e 
legitimacy  of  persons.  It  is,  also,  in  cases  of 
that  kind,  the  law  of  Louisiana. 

We  give  it  in  the  original  Latin:       "Ad  hoe 
autem  et  illud  aanoire  perapemmue,  ut  ei  quia 
filium  aut  filiam  habcna  de  libera  muliere  cum 
qua  nuptial  conaiatere  poaaunt,  dicat  in  inatru- 
mentOf  aive  publica,  axve    manu    conacripto  et 
habente  aubacriptionem  trium  teatiuni  fide  dig- 
norum,  aive  in  teatamento,  aive  in  geatie  monu- 
mentorum,  hunc  aut  hano  filium  auum  caae,  et 
non  ndjecerit  naturalem,  hujuatnodi  fUioa,  eaac 
legitimoa,  et  nullam  aliam  probationem  ab  iia 
quctri,  aed  omni  frui  eoa  ure  quod  legitimie  fUu 
nostra  conferunt  legta.**     Translation:        "Wc 
have  determined  to  ordain,  that  if  anyone  hav- 
ing a  son  or  daughter  of  a  free  womail,    with 
whom  he  might  have  been  married,  shall  say  in 
a  written  act,  either  before  a  public  officer  or 
under  his  own  hand,  sustained  by  three  credible 
witnesses,  or  in  his  last  will,  or  in  public  act, 
that  this  son  or  this  daughter  is  his  child,  and 
that  he  does  not  call  them   natural    children, 
they  shall  be  reputed  legitimate,  and  no  other 
proof  shall  be  demanded  of  them,  and  they  thaU 
enjoy  the  rights  of  legitimate  diildren.'^  This 
Nouvelle  has  been  the  subject  of  much  eriticism 
and  learned  interpretation  by  the    moat    dis- 
tinguished civilians.    By  no  one  niore  ao  than 
the  Chancellor  d'  Auffuesseau,  in  his    declara- 
tion or  ordinance  of  1736,  whidi  had    for  its 
object,  as  he  himself  says,  to  explain  and  affirm 
the  proofs  of  the  legal  condition  of  men.    The 
declaration     consists     of     forty-two     articles. 
Several  of  them  relate  to  the  form    in    which 
baptismal  *act8  ought  to  be  registered  to  [*608 
give  verity  to  le^ptimates;  but   whether   thiy 
are  so  or  not,  this  ordinance  of  Justinian  se- 
cures to  children  legitimacy  if   they  shall  be 
placed  by  their  faUiers  or  mothers  within  its 
predicament.    And  we  may  add,  that    the  in- 
terpretation of  it  by  all  who  have  been  skilled 
in  the  civil  law  is,  that  it  attaches  legitimacy 
to  the  son  or  daughter  of  a  man   and   woman 
who  are  both  free,  but  that  it  does  not  demiBd 
that  the  word  legitimate  should  be  applied  to 
them  to  make  them  so.    On  the  contrary,  the 
Nouvelle  means  that  if  the  child  is  not  called 
a  natural  child,  he  is  of   right   to  be  reputed 
legitimate,  and  the  commentBitor's  remarlc  ii: 
"Mark  well,  that  this  is    not   a    Roman   Uw 
made  when  paganism  reigned  in  Rome,  but  t 
law  made  by   a   Christian   Emperor."    Merlin 
Repertoire    de   Juriaprudenoe,    17Ui    VoL  tit 
Legitime,  $$  1,  11,  pp.  348,  349;  Ed.  BmzeUcs, 
1827;    Question   d'ktai;   On   la    previe   teaO- 
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moniaie  ne  ful  paint  admiae,  tome  8;  Causes 
CeUhres  FUiatian  Reclameef  Sans  acte  de  hap- 
time,  sans  une  Veritable  Possession  d*  Etat  sur 
le  fondement  de  plusieurs  forte  consectures; 
tome  19,  Cauaes  Oel6bres,  204. 

Such  as  we  have  stated  it  to  be  is  the  law  re- 
lating to  the  children  of  a  putative  marriage, 
though  it  be  adulterine  in  fact,  if  it  was  con- 
tracted in  good  faith  by  the  parties,  or  by  either 
of  them.  Their  children  are  l^itimated  to  in- 
herit from  their  parents,  either  in  a  case  of  in- 
testate or  to  take  by  testament.  In  the  latter, 
a  declaration  by  either  father  or  mother  that 
they  are  their  children,  without  the  addition 
that  they  are  natural  children,  will  make  them 
legitimate,  and  no  other  proof  can  be  demanded 
of  them  to  enable  them  to  enjoy  all  the  rights 
of  legitimate  children.  But  the  case  in  hand 
is  even  stronger  than  that,  for  here  the  father 
in  his  will  "acknowledges  his  beloved  Myra  to 
be  his  Intimate  and  omy  daughter,"  and  makes 
her  the  universal  legatee  of  his  estate  after  the 
pajrment  of  certain  legacies. 

But  the  defendants  aver  that  the  connection 
between  her  father  and  mother  was  adulterine, 
even  though  they  may  have  been  married,  and 
on  that  account  that  she  is  barred  frmn  taking 
as  legatee  under  her  father's  will. 

We  will  now  give  the  proofs  upon  which  they 
603*]  rely  to  *substantiate  their  allegation, 
in  connection  with  the  voluntary  rebutting  tes- 
timony of  the  complainant,  as  we  find  it  in  the 
record. 

The  paper  from  the  Cathedral  Church  in  New 
Orleans  is  first  invoked  by  the  defendants.  Now, 
though  that  paper  has  been  shown  to  be  an  un- 
autiiorized  attempt  by  a  canonical  prebendary, 
without  jurisdiction  of  any  kind  in  such  a  mat- 
ter, upon  a  public  report,  to  try  Des  Grange 
for  bigamy,  for  having  three  wives  at  the  same 
time,  and  to  make  him  answer  by  imprisonment, 
whether  such  an  irresponsible  accusation  was 
true  or  not  true,  the  detendants,  in  our  consid- 
eration of  their  averment,  shall  have  the  full 
benefit  of  that  paper  as  evidence,  though  we 
have  declared  it  to  be  inadmissible  as  such. 

Des  Orange,  it  appears  from  the  paper,  was 
put  in  the  public  prison  and  kept  there  until 
the  canon,  Hassett,  after  having  examined  sev- 
eral witnesses,  decreed:  that  not  being  able  to 
prove  the  public  report,  he  directed  the  proceed- 
ing to  be  suspended,  to  be  resumed  thereafter 
if  it  should  oeeome  necessary,  and  that  Des 
Orange  should  be  set  at  large,  on  condition  that 
he  paid  the  costs.  This  he  did,  and  fled  from 
New  Orleans,  without  ever  again  having  any 
conjugal  relations  with  the  mother  of  the  com- 
plainant, though  as  it  will  directly  appear  from 
the  paper  that  he  was  indebted  to  ner  for  his 
enlargement  from  the  canon's  usurped  author- 
ity. Nor  did  Des  Orange  reappear  in  New  Or- 
leans until  after  the  cession  of  Louisiana  to  the 
United  States. 

In  the  course  of  the  proceedings  against  Des 
Grange,  both  himself  and  the  complainant's 
mother  were  examined  as  witnesses.  Both  of 
them  reply  to  questions  concerning  his  bigamy 
in  respect  to  his  marriage  in  1794  with  her; 
acknowled^^  that  they  were  aware  of  the  re- 
port prevailing  against  him  in  that  regard ;  and 
she  says  that  about  a  year  since  (in  1801)  it 
was  stated  in  the  city  tnat  her  husband  had 
been  married  at  the  North,  and,  wishing  to  aa- 
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certain  whether  it  was  true  or  not,  that  she 
had  gone  to  Philadelphia  and  New  York,  where 
she  used  every  exertion  to  find  out  the  truth  of 
the  report,  and  that  she  learned  only  that  he 
had  courted  a  woman,  whose  father,  not  con- 
senting to  the  match,  it  did  not  take  place,  and 
*she  married  another  man  shortly  after-  [*604 
wards;  and  she  adds  that  she  had  recently 
heard  that  her  husband  was  married  to  three 
women,  but  she  did  not  believe  it,  nor  had  she 
any  doubt  about  the  matter  which  rendered  her 
unquiet  or  unhappy.  All  of  this  Des  Grange 
confirms;  for  bemg  asked  why  his  wife,  Mana 
Julia  Carridre,  went  to  the  North  last  year,  he 
answers:  "That  the  principal  reason  was  that 
a  report  had  been  circulated  in  this  city  that  he 
was  married  to  another  woman;  she  wished  to 
ascertain  whether  it  was  true,  and  she  went." 

Thus  the  defendants,  by  the  introduction  of 
the  paper  from  the  Cathedral,  show  the  exist- 
ence and  currency  of  the  report  of  Des  Grange's 
guilt  of  bigamy  in  marrying  the  mother  of  the 
complainant,  and  the  aggravation  of  it  in  the 
public  mind  by  the  prosecution  of  him,  and 
from  the  canon  not  having  dismissed  it  alto- 
gether, but  having  retained  it  for  further  in- 
quiry. Upon  his  enlargement,  as  has  been 
S roved  by  unimpeachable  testimony,  Des  Grange 
ed. 

Now,  in  this  connection,  it  is  appropriate  to 
state  the  evidence  which  the  law  will  receive 
and  pronounce  to  be  sufficient  to  determine 
that  ne  did  commit  bigamy  when  he  married 
the  mother  of  the  complainant.  It  so  happens, 
excluding  all  admission  of  it  to  the  family  of 
the  mother  of  the  complainant,  the  fact  it 
proved  by  a  witness,  the  truthfulness  of  whose 
testimony  has  not  been  assailed,  and  could  not 
have  been. 

Madame  Benguerel  has  no  connection  with  the 
family  of  the  complainant,  and  her  standing  and 
character  were  such  that  the  defendants  could 
not  impeach  her  credit  by  even  an  insinuation 
against  either;  but  she  was  subjected  to  their 
cross-interrogation.  It  brought  out  neither  dif- 
ference nor  contradiction  of  herself,  nor  was 
there  anything  in  the  way  in  which  she  gave 
her  testimony  to  subject  her  to  any  suspicion  of 
friendship  to  the  complainant,  or  of  any  want 
of  memory  or  uncertainty  in  her  narrative. 

Madame  Benguerel  says:  "My  husband  and 
myself  were  very  intimate  with  Des  Grange, 
and  when  we  reproached  him  for  his  baseness 
in  imposing  himself  upon  Zulime,  he  endeav- 
ored to  excuse  himself  by  saying,  that  at  the 
time  he  married  her  he  had  abandoned  his  law- 
ful wife,  and  never  intended  to  *see  her  [*605 
again."  In  answer  to  a  cross-interrogatory  out 
upon  the  point,  she  says:  '*I  am  not  related  to 
the  defendants,  nor  with  either  of  them,  nor 
am  I  with  the  mother  of  Myra;  nor  am  I  at  all 
interested  in  this  suit."  She  adds :  "It  will  be 
seen  by  my  answers  how  I  know  the  facts;  I 
was  well  acquainted  with  Des  Grange,  and  I 
know  the  lawful  wife  of  Des  Grange,  who  he 
married  before  imposing  himself  in  marriage 
upon  Zulime." 

The  paper  then  discloses  the  following  facts: 
That  Des  Grange  was  notoriously  charged  with 
bigamy  in  marrying  Zulime ;  that  she  left  New 
Orleans  "for  the  North"in  1801  to  get  proof  of 
it ;  that  he  says  that  her  principal  reason  for  go- 
ing was  for  that  purpose;  that  he  was  prosecuted 
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for  bigamy  by  the  eanon  in  1802,  and  was  tem- 
porarily released  from  prison  after  Zulime  had 
sworn  that  she  did  not  believe  the  report  about 
him.  It  is  in  proof,  also,  that  he  then  fled 
from  New  Orleans,  and  did  not  return  to  it  until 
the  year  1805.  Her  interference  or  testimony 
before  the  canon  negatives  everv  suspicion  that 
she  had  any  agency  in  instigating  tne  prosecu- 
tion against  him.  His  own  oath  upon  the  occa- 
sion confirms  it,  for  he  speaks  of  his  wife  being 
satisfied  with  his  innocence,  and  there  is  not  a 
word  in  the  paper  nor  in  any  of  the  evidence 
to  show  that  tier  friends  had  provoked  or  abet- 
ted in  any  way  the  public  accusation  of  his  big- 
amy. Nor  is  Clark,  the  father  of  the  complain- 
ant, at  all  associated  with  that  procedure.  In- 
deed, he  was  in  Europe  at  that  time.  With  all 
these  facts  and  obvious  inferences  from  them, 
taken  in  connection  with  the  testimony  of  Ma- 
dame Benguerel,  the  only  question  concerning 
the  bignmy  of  Dea  Grange  in  marrying  the 
mother  of  the  complainant  when  he  did,  is 
whether  the  law  determines  the  evidence  to  be 
Bufllcient  in  a  civil  suit  to  establish  the  fact. 

We  think  that  the  law  requires  us  to  pro- 
noimce  that  it  is  suflicient. 

A  char^^e  of  bigamy  in  a  criminal  prosecution 
cannot  be  proved  by  any  reputation  of  marriage. 
There  must  be  proof  of  actual  marriage  before 
the  accused  can  be  convicted.  But  in  a  civil 
suit  the  confession  of  a  bigamist  will  be  suffi- 
606*]  cient,  *when  made  under  circumstances 
from  wliich  no  objection  to  it  as  a  confession  can 
be  implied.  There  are  none  such  in  this  case.  The 
first  legal  consequence  of  such  a  state  of  the 
evidence  is,  that  it  released  the  mother  of  the 
complainant  from  all  conjugal  obligations  with 
Dcs  Grange,  making  her  free  to  contract  mar- 
riage with  any  other  man  who  was  free  to  inter- 
marry with  her.  But  that  conclusion  is  not  the 
purpose  for  which'  we  have  used,  as  the  defend- 
ant wishes  it,  what  the  church  paper  discloses. 
The  object  has  been  to  show  that  the  defend- 
ants have  introduced  that  paper  in  support  ot 
the  charge  of  adulterine  bastardy,  when  in  fact 
it  discloses  a  condition  of  things  from  which  it 
may  well  be  inferred  that  both  the  father  and 
mother  of  Mrs.  Gaines  intermarried  in  good 
faith.  It  is  far  short  of  the  evidence  in  the  rec- 
ord to  prove  that  they  did  so,  which  will  be 
seen  presently.  Then  the  next  testimony  which 
the  defendants  rely  upon  to  aid  in  proving  the 
adulterine  status  of  tne  complainant  is  that  of 
Daniel  W.  Coxe,  the  friend  and  copartner  in 
business  with  Daniel  Clark.  His  testimonv  was 
originally  taken  in  a  previous  case  to  invalidate 
the  marriage  between  Clark  and  the  mother  oi 
the  complainant.  In  12  Howard,  as  it  was  in 
this  case^  it  was  associated  with  the  church  pa- 
per to  sustain  the  objection  we  are  now  consid- 
ering. In  the  argument,  it  was  said  that  the 
two  were  sufficient  to  prove  it.  But  take  the 
testimony  of  Mr.  Coxe  as  a  whole,  or  in  its  par- 
ticulars, and  no  part  of  it  has  the  slightest  bear- 
ing upon  the  canon's  prosecution  of  Des  Grange, 
or  upon  the  objection  that  the  complainant  was 
the  offspring  of  an  adulterous  intercourse.  Mr. 
Coxe  begins  with  the  history  of  Caroline  Barnes, 
giving  an  account  of  the  preparations  which  he 
had  made  at  the  solicitation  of  Daniel  Clark  foT 
the  confinement  of  her  mother,  and  then  states 
it  to  be  his  belief  that  Clark  had  never  married 
her.  Beyond  this,  in  regard  to  the  marriage, 
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he  does  not  speak,  except  in  his  offers  to  the 
success  of  his  effort  to  dissuade  her  from  at- 
tempting to  prove  it,  and  that  he  did  not  beliere 
that  Daniel  Clark  was  in  Philadelphia  in  the 
year  1803,  when  it  is  alleged  that  he  married 
there  the  mother  of  the  complainant.  Many  other 
circumstances  are  narrated  by  Mr.  Coxe  in  eon- 
nection  with  the  affairs  of  Mr.  'Clark,  r*60T 
and  of  his  acknowledgment  of  Caroline  Barnes 
as  his  illegitimate  child.  But  after  the 
closest  examination  of  them  in  connection  with 
the  point  of  adulterous  bastardy,  and  that  Clark 
and  Zulime,  after  the  birth  of  Caroline,  ^rere 
married  in  good  faith,  there  is  not  a  word  in 
Coxe's  testimony  to  impeach  the  fact  of  mar- 
riage, or  the  fidelity  of  the  parties  in  entering 
into  it. 

The  defendant  also  gave  in  evidence  a  letter 
written  by  Bellechasse,  from  Matanzas,  to  Coxe, 
in  rely  to  one  from  the  latter.  Coxe  had  Mrrit- 
ten  to  Bellechasse  at  the  instigation  of  Mr.  Relf, 
requiring  him  to  dispose  of  fifty-one  lots  in  fa- 
vor of  Caroline  Barnes,  to  the  exclusion  of  the 
complainant,  for  whom  they  were  confided  by 
Clark  to  him  for  her  benefit.  This  Bellechasse 
refused  to  do.  He  then  states  what  had  pre- 
viously passed  between  Relf  and  himself  con- 
cerning these  lots.  He  had  before  given  to 
Relf  his  renunciation  of  any  ownership  of  them, 
with  directions  to  dispose  of  them  lor  Mjrra, 
stating  what  had  passed  between  himself  and 
Clark  upon  the  subject,  as  he  has  related  it  in 
his  testimony.  Probate  Record,  pages  173  to  182, 
inclusive,  answer  to  13th  interrogatory.  This 
letter  does  not  relate  in  any  way  to  the  marriage 
between  Clark  and  the  complainant's  mother, 
or  to  their  alleged  adulterous  intercourse.  It, 
however,  confirms  the  honorable  character  of 
Bellechasse,  and  strengthens  all  that  he  had  said 
of  Clark's  declarations  to  him  of  the  legitimacy 
of  his  daughter  Myra,  and  of  his  intentions  to 
make  her  Uie  heiress  of  his  estate.  This  letter 
seems  to  us  to  have  been  introduced  into  this 
case  by  the  defendants,  with  some  expectation 
that  it  might  serve  to  make  Bellechasse's  testi- 
mony equivocal,  and  also  to  associate  both  Myra 
and  Caroline  as  the  adulterous  offspring  of 
Clark  and  Zulime.  The  attempt,  in  our  view,  is 
a  failure  as  to  both.  The  complainant's  status 
depends  upon  the  evidence  in  this  case.  That 
of  Caroline  Barnes,  notwithstanding  the  decla- 
rations of  Coxe  that  she  is  the  natural  child  of 
Clark  by  Zulime,  must  be  determined  by  the  law 
as  to  what  were  the  relations  between  her  mother 
and  Des  Grange  when  she  was  conceived  and 
bom.  The  witness,  Madame  Despau,  says  that 
she  was  at  the  birth  of  Caroline,  and  that  it  took 
place  in  1801.  Mr.  *Coxe  says,  to  the  [*608 
best  of  his  belief,  that  she  was  bom  in  the  year 
1802,  but  without  any  of  those  attendant  cir- 
cumstances which  give  even  a  coloring  to  the  cor- 
rectness of  his  chronology  as  to  the  event  of 
which  he  was  speaking,  and  with  one  proceeding 
from  himself,  which  shows  how  little  reliance 
can  be  put  upon  the  accuracr  of  his  memory, 
either  as  to  the  time  when  he  says  Mrs.  Des 
Orange  presented  to  him  Clark's  letter  to  have 
her  taken  care  of  in  her  confinement,  as  she  was 
with  child  by  him,  or  as  to  the  time  of  the  birth 
of  Caroline,  or  as  to  Clark's  visits  to  Philadel- 
phia immediately  preceding  his  departure  for 
Europe  in  the  year  1802.  In  Mr.  Coxe's  seoond 
examination,  he  states  it  had  beoi  disclosed  to 
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him  by  his  correspondence  with  Clark  that  the 
latter  had  been  in  Philadelphia  from  late  in  1801 
to  the  last  of  Aprils  1802,  all  of  which  time  Zu* 
lime  was  there;  that  it  was  in  April  that  Clark 
returned  to  New  Orleans,  and  afterwards  that 
he  had  revisited  Philadelphia  in  July,  1802,  on 
bis  way  to  Europe;  thus  confirming  the  state- 
ment of  Madame  Despau  in  those  particulars.  In 
the  absence  of  all  contrarr  proof,  either  by  cir- 
cumstance or  deposition,  the  declaration  of  Mad- 
ame Despau  as  to  the  time  when  Caroline  Barnes 
was  born  must  be  received  to  establish  that  fact. 
And  that  being  in  the  year  1801,  however  much 
it  may  be  suspected  that  she  was  the  child  of 
Clark,  and  even  that  he  supposed  her  to  be  so, 
she  must  be  considered  in  law  to  be  the  child  of 
Des  Grange,  the  gestation  of  her  mother  and 
the  birth  of  the  child  being  within  the  time  be- 
fore any  interruption  had  taken  place  of  their 
conjugal  relations.  That  is  proved  by  evidence 
introduced  into  the  case  by  the  defendants. 
The  first  is  the  power  of  attorney  of  the  26th  of 
March,  1801,  given  by  Mesdames  Caillavet,  La- 
sabe,  and  Despau,  authorizing  Des  Grange, 
their  brother-in-law,  to  proceed  to  Bordeaux,  in 
France,  to  recover  property  of  which  they  were 
coheiresses  of  their  father  and  mother.  Next, 
by  a  general  power  of  attorney,  which  Des 
(x range  at  the  same  time  gave  to  Zulime  to  act 
for  him  in  all  affairs  during  his  absence.  She 
did  so  ir  several  particulars,  styling  herself  the 
legitimate  wife  and  general  attorney  of  Don 
Geronimo  Des  Grange.  Des  Grange  accepted 
the  power  given  to  him,  sailed  for  France  in 
600*]  'April,  and  on  the  1st  July,  1801,  wrote 
from  Bordeaux  to  Clark  to  aid  his  wife  with  his 
advice,  should  she  be  embarrassed  in  any  respect, 
and  expresfiod  his  uneasiness  that  he  had  not 
yet  heard  from  her;  saying,  also,  that  he  was 
then  engaged  in  a  "lawsuit  for  the  purpose  of 
recovering  an  estate  belonging  to  ray  wife  and 
family."  Now,  under  such  a  chronology  of 
circumstances  and  of  conjugal  amity,  we  need 
not  say  that  as  access  between  man  and  wife 
is  always  presumed  until  otherwise  plainly 
proved,  and  that  nothing  is  allowed  to  impugn 
the  legitimacy  of  a  child  short  of  proof  by  facts 
showing  it  to  be  impossible  that  the  husband 
could  have  been  the  father  of  it,  the  law,  then, 
establishes  the  relation  between  Des  Grange  and 
Caroline  as  having  been  that  of  father  and  Inti- 
mate child,  and  that  she  was  not  the  offspring  of 
an  adulterous  commerce  between  Clark  and  Zu- 
lime; thouffh  Coxe  says  she  was,  and  reaffirmed 
substantially  in  his  letter  to  Bellechasse,  as  we 
gather  from  his  answer  in  his  refusal  to  turn 
over  property  to  Caroline  which  was  received 
by  him  irom  her  father  for  Mrs.  Gaines.  See 
letter  in  page  896  of  Record  of  Oaines  v.  Hennen. 
The  defendants  also  gave  in  evidence  an  au- 
thenticated record  from  the  county  court  of 
New  Orleans.  It  was  introduced  by  them,  and 
declared  by  them,  in  their  answers  to  the  com- 
plainant's bill,  to  be  a  petition  by  her  mother, 
Zulime  n4e  Carri(^re,  wife  of  the  said  Des 
Orange,  to  a  competent  judicial  tribunal  in  New 
Orleans,  praying  for  a  divorce  and  dissolution 
of  the  bonds  of  matrimony  existing  between  her 
and  Des  Grange,  which  was  subsequently  de- 
creed after  the  birth  of  the  complainant.  But 
they  now  urge  and  declare  that  such  record 
and  decree  prove  nothing  in  the  case.  In  our 
opinion  it  proves  much,  though  differently 
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from  what  it  was  introduced  for.  Their  coun- 
sel now  says,  that  the  record  was  deficient  in 
the  petition  and,  therefore,  that  it  does  not  ap- 
pear that  its  object  was  the  annulment  of  ^m 
marriage  between  Zulime  and  Des  Grange  on 
account  of  his  bigamy.  The  petition  is  wanting; 
and  why,  has  not  been  satisfactorily  shown  by  the 
defendants.  They  knew  it  to  be  wanting  when 
they  introduced  the  record  of  evidence,  and  on 
that  account  cannot  now  ^repudiate  [*610 
it  for  what  it  contains,  because  that  is 
against  the  purpose  for  which  it  was  intro- 
duced. It  shows  that  a  petition  wa^  filed ;  that 
a  curator  was  appointed  for  Des  Grange;  that 
he  was  summonea  to  answer  for  Des  Grange; 
that  he  appeared  and  demurred  to  the  jurisdic- 
tion of  the  court  in  cases  of  divorce,  and  on  that 
account  that  the  court  could  not  pronounce  a 
judgment  therein,  and  that  the  damages  prayed 
for  in  the  petition  could  not  be  assessed  until 
after  the  court  had  rendered  judgment  toudi- 
in^  the  validity  of  the  marriage.  There  was  a 
jomder  in  demurrer,  which,  however,  was  with- 
drawn, and  the  curator  filed  the  general  issue. 
The  docket  entries  in  the  suit,  kept  by  the 
clerk,  are  in  conformity  with  the  act  of  April 
10th,  1805,  section  11.  They  are  as  follows: 
Petition  filed  June  24,  1806.  Debt  or  damages. 
$100.  Plea  filed  1st  July,  1806.  Answer  filed 
July  24,  1806.  Set  for  trial  24th  July.  The 
witnesses  are  stated,  and  the  costs  given.  And 
then  follows  judgment  for  plaintiff,  damages 
$100,  July  24,  1806.  Now  this  extract,  of  so 
many  particulars,  makes  out  as  well  as  it  could 
be  done  the  purpose  of  the  petition,  and  estab- 
lishes consistently,  as  it  is  rei]uired  to  be  done, 
by  the  rules  of  evidence  for  such  a  case,  that 
the  marriage  between  Jerome  Des  Grange  and 
Zulime,  or,  as  otherwise  named,  Marie  Julia, 
n^e  Carriere,  was  therebv  declared  null  and 
void.  But  the  defendant's  counsel  says,  that 
the  record  is  inoperative  for  any  purpose,  inas* 
much  as  it  was  a  proceeding  at  the  instance  of 
Zulime  in  her  maiden  name,  three  years  after 
her  alleged  marriage  with  Clark.  It  is  forgot- 
ten that  a  judicial  invalidation  of  marriage  at 
any  time,  for  the  bigamy  of  a  party  to  it,  relates 
back  to  the  time  of  the  marriage,  and  places 
the  deceived  in  a  free  condition  to  marry  again, 
or  to  do  any  other  act  as  an  unmarried  woman, 
without  any  sentence  of  the  nullity  of  the  mar- 
riage. The  evidence,  too^  shows  that  the  pro- 
cedure by  Zulime  against  Des  Grange  origi- 
nated in  her  anxiety  to  place  herself  in  tmit 
condition  in  respect  to  her  marriage  with  Clark, 
which  he  had  enjoined  upon  her  to  keep  secret 
until  a  sentence  of  the  nullity  of  her  marriage 
with  Des  Grange  had  been  obtained.  She  could 
not,  under  such  circumstances,  use  Clark's  name 
in  such  a  suit;  she  could  not  *have  sued  [*611 
in  Des  Grange's  when  disclaiming  the  validity  of 
her  marriage  with  him ;  and  therefore  her  coun- 
sel in  filing  her  petition  used  her  maiden  name, 
as  it  was  proper  and  professional  in  them  to  do. 
One  thing  is  certain.,  that  the  record  from  the 
county  court  of  New  Orleans  does  not  in  any  way 
sustain  the  charge  against  this  complainant  of 
adulterine  bastardy,  but  adds  another  circum- 
stance to  the  many  which  exist  in  proof  of  the 
marriage  between  her  father  and  mother,  and  of 
the  good  faith  with  which  they  entered  Into  It. 
To  confirm  what  has  just  been  said,  we  will 
now  recite  the  evidences  of  it: 
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'^Madame  Despau  testifies  that  she  was  at 
the  marriage  of  ZiUime  and  Clark  in  1802  or 
1803;  that  it  took  place  in  Philadelphia,  and 
the  ceremony  was  performed  by  a  Catholic 
priest,  in  the  presence  of  other  witnesses  as  well 
as  of  herself.  She  states  that  she  was  present 
when  her  sister  gave  birth  to  Mrs.  Gaines ;  that 
Clark  claimed  and  acknowledged  her  to  be  his 
child,  and  that  she  was  born  in  1806.  That  the 
circumstances  of  her  marriage  with  Daniel  Clark 
were  these:  Several  years  after  her  marriage 
with  Des  Grange^  she  heard  he  had  a  living 
wife.  Our  famfly  charged  him  with  the  crime 
of  bigamy  in  marrying  Zulime.  He  at  first  de- 
nied it,  but  afterward  admitted  it,  and  fled  from 
the  country.  These  circumstances  became  pub- 
lic, and  Mr.  Clark  made  proposals  of  marriage 
to  my  sister,  with  the  knowled|;e  of  all  our  fam- 
ily.'' The  witness  then  continues  her  narra- 
tive, that  it  was  considered  essential,  before  the 
marriage  should  take  place,  that  proof  should 
be  obtained  from  the  Catholic  church  in  New 
York  of  Des  Grange's  bigamy,  it  being  there 
that  his  prior  marriage  had  taken  place.  They 
went  there;  found  that  the  registry  of  mar- 
riages had  been  destroyed.  Clark  followed  them, 
and  having  heard  that  a  Mr.  Gardette  in  Phila- 
delphia had  been  one  of  the  witnesses  of  the 
prior  marriage  of  Des  Granse,  and  he  told  them 
that  he  had  been  present  at  Uie  prior  marriage  of 
Des  Grange;  that  he  knew  him  and  his  wife; 
that  the  wife  had  sailed  for  France.  Clark 
then  said,  "you  have  no  reason  any  longer  to  re- 
fuse to  marry  me;  it  will  be  necessary,  how- 
ever, to  keep  our  marriage  secret  until  I  have 
612*]  obtained  judicial  proof  *of  the  nullity  of 
your  marriage  with  Des  Grange."  They  were 
then  married. 

Such  judicial  proof  was  subsequently  ob- 
tained, as  has  already  been  shown.  Another 
witness,  Madame  Caillavet,  confirms  the  state- 
ment that  Clark  made  proposals  of  marriage 
for  Zulime  to  her  family,  after  her  withdrawal 
from  Des  Grange,  on  account  of  her  having 
heard  that  he  was  the  husband  of  another  wom- 
an then  alive.  She  also  swears  that  Clark  ad- 
mitted the  marriage  to  her,  and  that  so  did  Zu- 
lime. Clark  also  made  an  acknowledgment  of  it 
to  other  witnesses,  with  simultaneous  declara- 
tions to  them  of  the  legitimacy  of  Mjia;  and  his 
Satemal  treatment  of  her  from  her  birth  to  his 
eath  impressed  them  with  the  full  belief  of  the 
fact  and  of  the  sincerity  of  the  purposes  for 
which  he  made  such  declarations.  Mrs.  Harper, 
who  nursed  Myra,  not  as  a  hireline,  but  as  the 
friend  of  Clark,  says  that  he  made  to  her,  at 
different  times,  declarations  of  the  child's  legit- 
imacy and  of  his  marriage  with  her  mother. 
He  admitted  it  also  to  Boisfontaine,  and  added 
that  he  would  have  avowed  the  marriage  but  for 
her  subsequent  marriage  to  Grardette.  Pressed 
upon  by  such  proofs,  every  effort  was  made 
by  the  most  searching  and  repeated  cross-ex- 
amination to  lessen  the  force  of  them,  without 
success.  Failin|^  in  this,  a  direct  attempt  was 
made  to  discredit  their  veracity  by  an  impeach- 
ment of  their  diaracters.  It  was  a  signal  fail- 
ure. Forty  years  of  their  lives  were  canvassed 
to  bring  upon  them  some  reproach.  The  proofs 
to  the  contrary  were  decisive.  They,  too,  had 
liad  their  misfortunes ;  but  their  lives  had  been 
pMsed  in  the  different  places  where  they  had 
lived,  not  only  without  censure,  but  altogether 
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free  from  suspicion.    Their  testimony  wai  also 

Sut  in  comparison  with  that  of  Mr.  Coxe.  They 
o  differ  in  immaterial  circumstances,  but  in 
nothing  concerning  the  marriage  between  Clark 
and  Zmime.  All  that  Coxe  had  heea  able  to  say 
about  that  was,  that  he  did  not  believe  it.  That 
conclusion,  too,  he  came  to  by  inferences  from 
his  own  narrative  concerning  the  time  of  the 
birth  of  Caroline  Barnes;  that  he  withdrew  aft- 
erwards, as  to  the  time  of  its  occurrence,  and 
also  as  to  his  declaration,  that  Clark  had  not 
been  in  Philadelphia  in  the  year  1801,  extend- 
inghis  sojourn  there  for  more  than  *four  [*613 
months,  whilst  Zulime  and  her  aunt  were  in 
search  of  proofs  of  the  bigamy  of  Des  Grange. 
The  evidence  also  shows  that  Clark  aided  their 
inquiries  for  that  purpose.  Besides  the  want 
of  memory  of  Mr.  Coxe,  his  narrative  shows  so 
strong  a  bias  against  the  marriage  that  we  must 
receive  it  with  many  grains  of  allowance. 
After  Zulime  had  obtained  a  sentence  of  the 
nullity  of  her  marriage  with  Des  Grange,  she 
went  to  Philadelphia  to  learn  the  truth  of  re- 
ports which  were  in  circulation  concerning  the 
fidelity  of  Clark  to  herself.  She  had  an  in- 
terview with  Coxe;  told  him  her  purpose,  and 
her  intention  to  proclaim  her  marriage  with 
Clark,  unless  she  became  satisfied  upon  that 
subject.  He  told  her  that  she  could  not  prove 
the  marriage,  and  afterwards  advised  her  to 
take  counsel  of  a  lawyer.  He,  of  course,  dis- 
suaded her  from  any  attempt  to  do  so.  At  the 
same  time  Coxe  aggravated  her  distress  and 
hopelessness  by  telling  her  that  Clark  was  then 
engaged  to  marry  a  lady  of  distinction  in  Mary- 
land, which,  whether  true  in  the  particulars 
of  his  narrative  of  it,  or  as  a  general  report., 
there  is  no  proof  in  this  record;  but  it  served 
his  purpose  m  disuniting  Zulime  and  CHark  for- 
ever. Clark  was  then  in  the  height  of  his  pop- 
ularity and  distinction  in  the  Congress  of  the 
United  States.  His  friend  shelter^  him  from 
the  disclosure.  Mrs.  Harper,  as  a  witness  to 
Clark's  admission  to  her  repeatedly  of  the  mar- 
riage, was  cross-examined  severely,  but  without 
any  effect,  to  diminish  the  weight  of  her  testi- 
mony ia  chief.  Bellechasse  and  Boisfontaine, 
in  tneir  subsequent  examinations,  adhered  to 
what  they  had  at  first  sworn,  and  their  char- 
acters forbade  even  a  suspicion  of  its  not  being 
true. 

Failing  in  every  attempt  to  lessen  the  proof 
of  the  marriage,  it  was  suggested  that  ul  <d 
these  witnesses  were  in  combination  to  estab- 
lish it  by  perjury.  The  defendant's  counsel  had 
himself  extracted  from  their  answers  that  they 
had  no  interest  of  any  kind  in  the  result  of  the 
suit.  They  are  protected  by  the  rules  of  evi- 
dence from  any  such  imputation.  There  was 
no  foundation  for  it. 

The  marriage,  then,  having  been  proved,  the 
only  point  ronaining  is,  whether  it  was  con- 
trajcted  in  good  faith  by  the  parties  to  it.  We 
see  no  cause  for  thinking  that*  it  was  not 
'entered  into  in  good  faith.  Suoposing  it,  [*614 
however,  not  to  have  been  so  oy  Zunme,  on  ae- 
count  of  her  not  having  sincerely  believed  im 
the  invalidity  of  her  marriage  with  Des  Grange, 
that  could  not  take  away  the  complainant's  riot 
to  inherit  her  father's  estate  under  his  olograpme 
will  of  1813,  if  it  has  not  been  fully  prove<£  as 
the  rules  of  evidence  in  such  cases  reqtiire  it  ts 
be  done,  that  he  did  not  marry  in  good  faith. 
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The  doubU,  which  may  be  indulffed  in  respect 
to  Zulime's  sincerity,  cannot  apply  to  him.  He 
was  an  unmarried  man,  never  had  been  married, 
when  he  united  himself  to  Zullme,  and  the 
weight  of  testimony  in  the  case  is,  that  he  did 
marry  her  in  good  faith.  His  conduct  tb  his 
child  from  her  birth  to  his  death,  his  frequent 
declarations  of  his  marriage  to  her  mother,  and 
of  her  Intimacy,  and  his  avowal  of  it  in  his 
last  vrill,  are  conclusive  of  his  having  married 
in  good  faith.  The  law  applicable  to  sudi  oases 
reoidres  us  to  sav  so. 

We  have  not  thought  it  necessarv  to  give  all 
the  evidence  in  this  case  in  detail,  but  have  ac- 
curately done  so  8  s  to  all  of  it  bearing  in  any 
way  upon  the  points  in  controversy,  and  es- 
pecially as  to  that  havinff  any  connection  with 
the  charge  of  adulterine  bastardy.  Those  who 
may  have  any  curiosity  to  read  the  testimony 
in  full,  will  find  it  in  what  is  called  the  Probate 
Record;  also  in  the  cases  as  they  are  reported 
in  6  and  12  Howard,  particularly  in  the  old  rec- 
ord of  the  last  case. 

Our  judgment  is,  that  by  the  law  of  Louisi- 
ana Mrs.  Gaines  is  entitled  to  a  legal  filiation  as 
the  child  of  Daniel  Clark  and  Marie  Julia  Car- 
ri^re,  begotten  in  lawful  wedlock;  that  she  was 
msde  by  her  father  in  his  last  will  his  univer- 
sal le^tee;  and  that  the  Civil  Code  of  Louisi- 
ana, and  the  decisions  and  judgments  given 
upon  the  same  by  the  supreme  court  of  that 
state,  entitle  her  to  her  fatner's  succession,  sub- 
ject to  the  payment  of  legacies  mentioned  in  the 
record.  We  shall  direct  a  mandate  to  he  iaeued 
oocordiTigly^  with  a  reversal  of  the  decree  of 
the  court  helcw,  and  directing  such  a  decree  to 
be  made  by  that  court  in  the  ftremisea  as  it 
ought  to  have  done.  Thus,  after  a  litigation  of 
thirty  years,  has  this  court  adjudicated  the 
principles  applicable  to  her  rights  in  her 
fathers  estate.  They  are  now  finally  settled. 
615*1  *When,  hereafter,  some  distinguished 
American  lawyer  shall  retire  from  his  practice  to 
write  the  history  of  his  country's  jurisprudence, 
this  case  will  be  registered  by  him  as  the  most 
lemarkable  in  the  records  of  its  coiurts. 

DEOBEB  OW  THE  OOUBT. 

This  appeal  having  been  heard  by  thb  court 
upon  the  transcript  of  the  record  from  the  cir- 
cuit court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  and  upon  the  arguments 
of  counsel,  as  well  for  the  appellant  as  for  the 
appellees,  this  court,  upon  consideration  of  the 
premises,  doth  now  here  adjudffe,  order,  and 
decree,  that  the  decree  of  the  said  circuit  court 
be,  and  the  same  is  hereby  reversed,  with  costs ; 
and  that  such  other  decree  in  the  premises  be 
passed  as  is  hereinafter  ordered  and  decreed. 

And  this  court,  thereupon  proceeding  to  pass 
fluch  decree  in  this  cause  as  the  said  cimdt 
court  ought  to  have  passed,  doth  now  here  or- 
der, adjudge,  and  decree,  that  it  be  adjudged 
and  decre^  and  Is  hereby  adjudged  and  de- 
creed upon  the  evidence  in  this  cause,  that 
Myra  Clark  Gaines,  complainant  in  the  same, 
is  the  onlv  legitimate  cnild  of  Daniel  Clark 
In  the  said  bill  and  proceedinffs  mentioned, 
and  as  such  was  exclusively  invested  with 
the  character  of  such  legitimate  child,  and  en- 
titled to  all  the  rights  of  the  same;  and  that 
under  and  by  virtue  of  the  last  will  and  testa- 
ment of  the  said  Daniel  Clark,  the  said  Myra 
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Clark  Ghtines  is  the  universal  legatee  of  the  said 
Daniel  Clark,  and  as  such  entitled  to  all  the 
estate,  whether  real  or  personal,  of  which  he, 
the  said  Daniel  Clark,  died  possessed;  subject 
only  to  the  payment  of  certain  legacies  therein 
named. 

And  this  court  doth  further  order,  adjudge, 
and  decree,  that  all  property  described  and 
claimed  by  the  defendant,  Duncan  N.  Hennen, 
in  his  answer  and  exhibits  thereto  annexed,  is 
part  and  parcel  of  the  propertv  composing  the 
succession  of  the  said  Daniel  Clark,  to  wit:  the 
same  which  Richard  Relf  and  Beverly  Chew, 
under  pretended  authority  of  testamentary 
executors  of  the  said  Daniel  Clark  and  of  attor- 
neys in  fact  of  Mary  Clark,  by  act  of  sale,  dated 
December  28,  1820,  oonveved  to  Azelic  La- 
viffne:  which  the  said  Azelic  Lavigne,  by  act 
*of  sale  of  the  29th  of  Februarv,  1836,  [^616 
conveyed  to  J.  Hiddleston,  and  which  the  said  J. 
Hiddleston  by  act  of  the  27th  May,  1830, 
conveyed  to  the  New  Orleans  and  Carrolton 
Railroad  Company,  and  which  the  said  com- 
pany, by  act  of  sale  on  the  13th  of  May,  1844, 
conveyed  to  the  said  Duncan  N.  Hennen,  the 
defendant  in  this  cause;  that  the  said  Richard 
Relf  and  Beverly  Chew,  at  the  time  and  times 
when,  under  the  pretended  authority  aforesaid, 
the^  caused  the  property  so  described  and 
claimed  bv  the  defendant,  Hennen,  to  be  set  up 
and  sold  by  public  auction  on  the  19th  day  of 
December,  1820,  and  when  they  executed  their 
act  of  sale  aforesaid  of  the  28th  of  December, 
1820,  to  the  said  Azelic  Lavigne,  had  no  legal 
right  or  authority  whatever  so  to  sell  and  dis- 
pose of  the  same,  or  in  any  manner  to  alienate 
the  same;  that  the  said  sale  at  auction,  and  the 
said  act  of  sale  to  Azelic  Lavigne  in  confirma- 
tion thereof,  were  wholly  unauthorized  and  il- 
legal, and  are  utterly  null  and  void;  and  the 
defendant  Hennen,  at  the  time  when  he  pur- 
chased the  property  so  described  and  claimed 
by  him  as  aforesaid,  was  bound  to  take  notice 
of  the  circumstances  which  rendered  the  act- 
ings and  doin^  of  the  said  Beverly  Chew  and 
Richard  Relf,  m  the  premises,  illegal,  null  and 
void ;  and  that  he,  the  said  Hennen,  ought  to  be 
deemed  and  held,  and  is  hereby  deemed  and 
held,  to  have  purchased  the  property  in  ques- 
tion, with  full  notice  that  the  said  sale  at  auc- 
tion, under  the  pretended  authority  of  the  said 
Richard  Relf  and  Beverly  Chew,  and  their  said 
act  of  sale  to  said  Azelic  Lavigne,  were  illegal, 
null  and  void,  and  in  fraud  of  the  rights  of  the 
person  or  persons  entitled  to  the  succession  of 
the  said  Daniel  Clark. 

And  this  court  doth  further  order,  adjudge, 
and  decree,  that  all  the  property  claimed  and 
held  by  the  defendant,  Hennen,  as  aforesaid, 
now  remains  unclaimed  and  undisposed  of  as 
part  and  parcel  of  the  succession  of  the  said 
Daniel  Clark,  notwithstanding  such  sale  at  auo- 
tion  and  act  of  sale  in  the  pretended  right  or 
imder  the  pretended  authority  of  the  said  Rich- 
ard Relf  and  Beverly  Chew. 

And  the  court  doth  further  order,  adjudge, 
and  decree,  that  the  complainant,  M^a  Clark 
Gaines,  is  the  legitimate  and  *onl^  child  [*617 
of  the  said  Daniel  Clark,  and  universal  legatee 
under  his  last  will  and  testament,  is  justly  and 
lawfully  entitled  to  the  property  aforesaid,  so 
claimed  and  held  by  the  defendant,  Hennen, 
together  with  all  the  yearly  rents  and  profits 
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accruing  from  the  same  since  the  same  came 
into  the  said  defendant's  possession,  to  wit:  on 
the  13th  of  May,  1844,  and  for  which  the  said 
defendant  is  hereby  adjudged,  ordered,  and  de- 
creed, to  account  to  the  said  Myra  Clark  Gaines. 
And  the  court  doth  now  here  remand  this 
pause  to  the  said  circuit  court  for  such  further 
proceedings  as  may  be  proper  and  necessary  to 
carry  into  effect  the  following  directions;  that 
is  to  say: 

1.  To  cause  the  said  defendant,  Hennen, 
forthwith  to  surrender  all  the  property  so 
claimed  and  held  by  him  as  aforesaid  into  the 
hands  of  the  said  Myra  Clark  Gaines,  as  a  part 
of  the  succession  of  the  said  Daniel  Clark. 

2.  To  cause  an  account  to  be  taken  by  the 
proper  officers  of  the  court,  and  under  the  au- 
thority and  direction  of  the  court,  of  the  yearly 
rents  and  profits  accrued  and  accruing  from 
the  said  property  since  the  13th  of  May,  1844, 
when  it  came  into  the  possession  of  the  defend- 
ant, Hennen,  and  to  cause  the  same  to  be  ac- 
counted and  paid  to  the  said  Myra  Clark 
Gaines;  the  account  to  be  taken,  subject  to  the 
laws  of  Louisiana  in  cases  of  such  recovery  as 
is  now  decreed  in  favor  of  the  said  complainant. 

3.  To  give  such  directions  and  make  such 
orders  from  time  to  time  as  may  be  proper  and 
necessary  for  carrying  into  effect  the  foregoing 
directions,  and  for  enforcing  the  due  observ- 
ance of  the  same  by  all  parties  and  by  the  offi- 
cers of  the  court. 

Mr.  Justice  Catron,  dissenting: 

A  principal  question  in  this  case  is,  how  far 
it  is  affected  by  the  decree  in  the  case  of  Oaines 
and  Wife  v.  Chew,  Relf,  and  others,  reported  in 
12  Howard. 

In  that  case  the  complainant  sought  to  re- 
618*]  cover:  first,  four  *fifths  of  the  real  estate 
of  Daniel  Clark,  alleged  to  be  vested  in  the  com- 
plainant, Mrs.  Gaines,  as  heir  of  Daniel  Clark ; 
and  second,  the  undivided  moiety  of  the  real 
estate  owned  by  Daniel  Clark  at  his  death,  be- 
ing the  community  interest  taken  by  his 
widow,  the  mother  of  the  complainant,  Myra, 
from  whom  she  obtained  a  conveyance  for  said 
moiety  in  1844.  In  the  former  case  this  court 
found  that  Mrs.  Gardette,  the  mother  of  Mrs. 
Gaines,  was  the  wife  of  Jerome  Des  Grange  (in 
1802  or  1803),  when  the  bill  alleged  she  inter- 
married with  Daniel  Clark,  and  was,  therefore, 
not  the  widow  of  Clark ;  and  this  moiety  of  the 
estate  claimed  by  the  bill  was  rejected. 

2.  It  appeared  in  the  former  case^  by  the  evi- 
dence furnished  by  the  record  in  that  suit,  that 
Caroline  Clark  was  the  sister  of  Mrs.  Gaines, 
bom  before  the  father  and  mother  intermar- 
ried, as  is  alleged  by  the  former  bill;  but  she 
was  fully  recognized  by  the  father  as  his  ille- 

Sitimate  daughter,  and  was  supported  by  him 
uring  his  lifetime,  and  after  his  death  by  his 
friends.  The  deposition  of  Mr.  Coxe  proves 
these  facts  very  fully. 

Conceding  the  fact  that  the  parents  intermar- 
ried after  Caroline's  birth,  then  that  marriage 
made  Caroline  a  legitimate  child  of  the  mar- 
riage, and  equal  heir  with  Myra;  such  being 
the  law  of  Louisiana.  Nor  could  the  father, 
by  the  laws  of  that  state,  take  from  his  legiti- 
mate child  more  than  one  fifth  part  of  his  es- 
tate by  devise.  Civil  Code  of  1808,  ch.  3,  S 
1.  And  therefore  Caroline  and  Myra  each 
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took  as  heir  four  fifths  of  their  father's  estate, 
less  the  mother's  moiety;  that  is,  four  shares 
each  of  twenty  parts.  On  these  portions  the 
will  of  1813  did  not  operate;  the  children 
holding  the  estate  as  heirs.  It  operated  only 
on  the  two  twentieth  parts  which  Daniel  Clark 
had  the  power  to  devise  by  his  will.  Civil 
Code,  232,  sec.  3;  234,  sec  4. 

Caroline,  who  intermarried  with  Doctor 
Barnes,  was  a  party  respondent  to  the  former 
suit,  and  answered  the  bill.  She  has  since  died 
beyond  the  jurisdiction  of  the  court,  and  is  not 
a  party  to  this  controversy;  still,  the  interest 
of  her  absent  heirs  is  entitled  to  protection. 
Nor  can  Mrs.  Gaines  set  up  any  claim  to  that 
interest. 

*As  respects  the  claim  to  one  tenth  part,  [*619 
the  next  question  is,  whether  the  fact  foimd  in 
the  former  case,  that  the  complainant  was  the 
daughter  of  Des  Grange's  wife,  establishes  the 
status  of  Mrs.  Gaines,  so  that  she  is  excluded 
from  taking  as  devisee  of  Daniel  Clark. 

According  to  the  provisions  of  the  Code  of 
1808,  this  court  held  that  Mrs.  Gaines  could 
not  take  as  heir  of  her  father;  nor  could  she 
take  her  mother's  grant  by  the  deed  of  1844. 

By  the  laws  of  Louisiana,  as  they  stood  in 
1813,  the  complainant  was  an  adulterous  bas- 
tard, and  could  not  inherit  from  her  father 
(Code  of  1808,  p.  156,  art.  46),  which  declares, 
that  "bastard,  adulterous,  or  incestuous  ehil 
dren,  even  duly  acknowledged,  shall  not  enjoy 
the  right  of  inheriting  from  their  natural  father 
or  mother."  And  article  15,  page  212,  declares, 
that  "natural  fathers  or  mothers  can  in  no 
case  dispose  of  property  in  favor  of  their  adul- 
terine cnildren,  even  acknowledged,  unless  to 
the  mere  amount  of  what  is  necessary  to  their 
sustenance,  or  to  procure  them  an  occupation 
or  profession  by  which  to  support  themselves." 

The  only  issue  decided  in  the  former  suit 
was,  whether  the  complainant's  mother,  for 
years  before,  and  at  the  time  of  Myra's  birth, 
was  the  lawful  wife  of  Jerome  Des  Granse. 
The  court  so  found  and  based  its  decree,  dis- 
missing the  bill,  on  that  fact.  The  fact  being 
established,  carried  with  it  all  the  legal  conse- 
quences that  result  from  the  fact.  1st  Stark. 
£▼.  182,  S  67.  One  of  these  consequences  is, 
that  Mrs.  Gaines  was  an  adulterine  bastard, 
according  to  the  laws  of  Louisiana^  and  incapa- 
ble of  taking  by  the  will  of  her  father. 

But  suppose  this  consequence  does  not  fol- 
low; then  how  does  the  matter  of  estoppel 
stand?  The  oomplainant,  Mrs.  Gaines,  by  her 
amended  bill,  filed  in  1848,  renounced  all 
claim  that  she  had  to  the  property  sued  for  by 
her  original  bill  (including  the  same  sued  for 
now),  as  instituted  heir  of  Daniel  Clark,  by  the 
will  of  1813,  and  asserted  a  right  to  four  fifths 
of  said  property  as  legal  or  forced  heir  and 
only  legitimate  child  of  Daniel  Clark,  and  de 
clared  she  would  not  rely  on  said  will  of  1811 
O.  R.  p.  85. 

She  also  virtually  renounced  as  heir  one  moiety 
of  the  estate  *Daniel  Clark  died  pos-  [*620 
sessed  of,  and  set  up  a  deed  from  her  mother  for 
the  moiety  as  lawful  widow  of  said  Clark;  this 
being  her  community  interest  by  the  laws  of 
Louisiana.    Old  R*  p.  32. 

That  the  widow  was  entitled  to  a  moiety  tf 
her  share  in  the  community  is  alleged  and  re- 
lied on  by  the  foregoing  amendment;  and  thi 
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complainant  being  the  party  who  made  the 
avowal,  is  irrevocably  bound  by  it.  Such  ia 
the  statute  law  of  Louisiana,  declared  by  the 
Code  of  1808  (p.  314),  and  the  Code  of  1826 
(Vol.  11.  p.  356). 

In  the  former  case  the  avowal  was  matter  of 
title,  and  in  this  case  it  is  conclusive  evidence 
of  the  fact  avowed  as  against  the  complainant. 
The  law  of  Louisiana  binds  the  Federal  courts 
in  like  manner  that  it  is  binding  on  the  state 
courts.  So  this  court  has  uniformly  held.  1 
Stat,  at  L.  92;  note  (a)  to  34th  section  of  ju- 
diciary act  of  1780. 

If  the  mother  was  lawful  widow  of  Clark, 
then  her  right  to  the  moiety  was  undoubted,  as 
the  parties  resided  in  Louisiana,  and  it  is  al- 
legea  the  property  was  acquired  during  the 
coverture.  Mrs.  Gaines  must  abide  by  her  alle- 
gations in  the  former  suit^  as  on  them  the  issues 
were  formed,  and  on  which  the  decree  in  that 
suit  proceeded. 

Nine  of  ten  parts  of  Clark's  estate  was 
sued  for  by  the  former  bill.  The  decree  re- 
jected, on  a  direct  issue,  five  ninths  claimed  to 
have  been  acquired  by  deed  from  said  mother, 
on  the  ground  that  she  was  the  wife  of  Des 
Grange,  when,  as  is  alleged,  she  intermarried 
with  Clark,  and  when  the  complainant  was 
bo*Ti.  This  was  the  precise  issue  made^  and 
found  by  the  court,  and  is  undoubtedly  res  ju- 
dicata as  respects  the  mother's  moiety.  As  to 
the  other  five  tenths,  Mrs.  Gaines,  by  her  amend- 
ed bill  of  1848,  in  express  terms  renounced  one 
fifth  to  the  purchasers,  under  Daniel  Clark's 
will  of  1811.  To  the  extent  of  one  fifth,  the 
validity  of  that  will  was  recognized.  The  com- 
plainant cannot  be  allowed  to  split  up  her  claim 
and  sue  for  portions  by  several  suits. 

The  remaining  four  fifths  of  the  moiety  Mrs. 
Gaines  claimed  to  recover  as  legal  or  forced  heir. 
Heir,  or  no  heir,  was  the  issue  tried.  This  court 
621*]  found  that  she  was  Clark's  daughter  *by 
Des  Grange's  wife,  and  not  Clark's  lawful  heir, 
and  therefore  dismissed  her  bill.  It  follows,  that 
as  to  the  four  fifths  of  one  half,  the  complain- 
ant stands  barred  as  heir  by  the  decree.  She 
is  also  estopped  by  the  former  proceedings  to 
sue  a  second  time  for  the  moiety  derived  from 
her  mother,  and  thirdly,  is  estopped  to  set  up  a 
claim  to  the  one  tenth  part  she  renounced  and 
abandoned. 

An  objection  is  raised  that  the  parties  in  this 
cause  are  not  the  same  who  were  sued  in  the  for- 
mer case.  The  bill  alleges  that  they  are  the 
same ;  and  so  they  are,  except  that  Mr.  Hennen 
claims  under  the  railroad  company,  by  a  convey- 
ance of  the  land  in  dispute,  made  pending  the 
former  suit,  which,  if  it  had  been  decided 
against  the  railroad  company,  would  have  bound 
Hennen,  and  being  decided  in  favor  of  the  com- 
pany, have  bound  the  complainant. 

The  rule  in  chancery  proceedings  is,  that 
where  there  are  contesting  parties  in  each  suit, 
as  between  these  parties,  a  decree  is  res  judicata. 
It  was  also  held  by  this  court  at  the  present  term 
in  the  case  of  Thompson  v.  Roberts,  24  How.  233. 
{ante,  648.)  Sixty  defendants  were  sued  by  the 
former  bill ;  they  all,  as  joint  respondents,  got  a 
decree  against  the  complainant  on  her  common 
title  set  up  against  them  all.  The  estoppel  op- 
erated against  her  for  each  defendant;  and  in 
this  second  contestation  of  the  same  title  any 
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one  respondent  to  the  former  suit  can  set  up 
the  estoppel  in  his  favor. 

The  laws  of  Louisiana  are  confidently  relied 
on  as  prescribing  the  true  rule  of  estoppel.  In 
this  English  bill  in  equitv,  resorted  to  here,  as 
a  remedy,  the  rule  is,  that  the  same  subject- 
matter  cannot  be  litigated  twice  between  the 
same  parties  on  evidence  brought  forward  or 
left  out  of  the  first  case.  Here  the  will  of  1813 
is  introduced,  and  could  just  as  well  have  been 
introduced  in  the  former  suit.  The  difficulty 
was,  that  it  had  not  been  proved  and  recorded 
in  the  probate  court.  But  it  might  have  l)een 
proved  just  as  well  forty  years  before  the  time 
it  was  admitted  of  record  as  now.  If  a  title 
deed  could  not  be  read  on  the  hearing  for  want 
of  being  recorded,  the  complainant  might  fail 
to  recover.  This  is  of  constant  occurrence; 
•still,  thejudgment  or  decree  would  be  as  [*622 
conclusive  as  if  the  deed  had  been  authenticated 
and  recorded.  It  was  simply  a  neglect  of  the  com- 
plainant to  produce  her  proof  in  legal  form;  a 
matter  with  which  the  defendants  had  no  con- 
cern. Holding  back  an  existing  will  and  mak- 
ing an  experiment  on  the  issue  of  heirship,  re- 
quiring the  same  proof,  and,  in  case  of  failure, 
to  bring  a  second  suit  on  the  established  will, 
is  a  mere  contrivance  and  an  evasion  of  the  due 
administration  of  justice,  which  cannot  be  al- 
lowed. On  the  will  of  1813  the  present  bill  ii 
founded.  By  that  will  Daniel  Clark  declares  the 
complainant,  Myra,  to  be  his  only  legitimate 
and  lawful  heir,  and  devises  to  her  all  his  es- 
tate. She  must,  therefore,  have  been  his  daugh- 
ter, born  in  wedlock.  Conceding  this  to  be 
true,  and  it  follows  as  a  consequence  that  the 
complainant  took  as  heir,  and  not  as  devisee, 
to  the  extent  of  four  fifths.  As  to  four  fifths 
of  a  moiety,  we  are  by  this  bill  called  on  to  try 
the  precise  issue  of  heir,  or  no  heir,  that  we 
tried  in  the  former  suit. 

If  the  decision  reported  in  12  How.  be  over- 
thrown, ruin  must  be  the  consequence  to  very 
many  who  have  confided  in  its  soundness.  In 
a  rapidly  growing  city  like  New  Orleans,  much 
of  the  property  supposed  to  be  protected  by  our 
former  decree  must  have  chang^  hands.  Large 
improvements  must  have  been  made  in  the  nine 
years  since  that  suit  was  decided.  It  covered 
all  Daniel  Clark's  estate  as  it  existed  at  his 
death,  and  had  over  sixty  defendants  to  it.  If 
the  twent}'  odd  defendants  to  this  bill  can  be 
recovered  against,  so  can  the  others  who  were 
parties  to  the  first  suit. 

It  is  most  manifest  from  this  record  that  the 
fragment  of  a  cause  brought  here  by  Mrs. 
Gaines  and  Mr.  Hennen  by  stipulation,  will,  in 
effect,  decide,  and  was  intended  to  decide,  the 
cause  of  the  other  defendants  sued  jointly  with 
Mr.  Hennen,  and  who  are  standing  helpless, 
awaiting  their  fate  at  the  hands  of  this  court. 

It  is  insisted  by  counsel,  that  Clark,  being  a 
free  man,  could  lawfully  devise  to  his  daugh- 
ter ;  and  that  the  laws  of  Louisiana  did  not  ap- 
ply to  the  case  of  a  single  and  free  man 
•bequeathing  to  his  child  by  a  married  [*623 
woman,  as  was  done  here.  Such  a  construction 
would  evade  the  Code  to  a  great  extent.  Ite 
terms  are  too  plain  for  controversy,  and  so  the 
courts  of  Louisiana  have  held.  Jung  v.  Dorto- 
rourt,  4  La.  178. 

According  to  this  Assumption,  slaves  might 
be  devisees,  if  the  evasion  was  used  to  suppress 
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the  fact  that  the  mother  was  a  slave.  As  in 
case  of  other  conveyances,  wills  must  have  a 
grantee  capable  to  take  by  the  devise;  and  it  is 
undoubtedly  true  that  the  heir  at  law,  or  a  dev- 
isee, holdinff  under  a  former  will,  can  plead 
and  prove  the  facts  of  incapacity  by  parol  evi- 
dence, and  thereby  defeat  the  last  will,  and  of 
course  alienees,  in  the  condition  these  respond- 
ents are,  can  do  the  same.  The  case  above 
cited  (4  La.  178)  is  directly  to  this  point,  and 
to  the  same  effect  it  was  held  in  Rohineit  v. 
Verdun,  14  La.  642.  There,  the  court  de- 
clared that  a  disguised  donation  to  a  slave  child, 
under  the  forms  of  a  sale,  was  absolutely  null. 
But  the  right  and  justice  of  this  cause  de- 
pends on  the  defense  of  the  plea  of  bona  fide 
purchaser  set  up  bv  the  answer.  The  bill  in 
chancery  is  a  remedy  peculiar  in  its  character, 
when  resorted  to  in  the  Federal  court  held  in  the 
state  of  Louisiana.  In  the  state  courts  there,  this 
defense  is  unknown.  But  when  a  complainant 
resorts  to  it  to  en  force  rights  to  lands  in  the  Feder- 
al court,  the  respondent  can  defend  himself,  as  an 
innocent  purchaser,  if  he  pleads,  and  can  show 
that  he  acquired  by  purchase  at  a  fair  price,  and 
got  an  apparent  legal  title,  without  notice  of  an 
outstanding  better  title,  the  purchaser  believing 
that  he  acquired  full  property  in  the  land;  and 
the  question  is,  has  the  respondent  here  made 
out  such  a  defense?  The  purchase  was  made 
from  Mary  Clark,  in  1820,  bv  her  legally  con- 
stituted attomevs  in  fact,  Cnew  &  Relf.  She 
claimed  to  be  the  true  owner  by  a  will  made 
in  her  favor  as  instituted  heir.  It  is  an  olo- 
graphic will,  in  due  form,  fully  proved,  and  reg- 
ularly recorded.  This  will,  from  the  time  it  was 
Srobated  in  1813,  stood  as  the  true  succession  ot 
Daniel  Clark  for  more  than  forty  years.  An 
immense  estate  in  lands  and  personal  property 
has  been  acquired  under  it,  by  all  classes  of  in- 
nocent purchasers,  without  any  suspicion  of  the 
fact  that  an^  other  and  better  title  existed.  It  is 
624*]  admitted  on  behalf  of  the  ^respondents, 
by  stipulation  in  this  cause,  that  each  purchaser 
who  bought  in  1820,  and  every  subsequent  pur- 
diaser  under  the  first  one,  bought  for  a  full 

Iirice,  paid  the  purchase  money,  and  got  a  regu- 
ar  conveyance  for  the  land  purchased.  This  title, 
tested  by  itself,  was  a  perfectly  fair,  legal  title, 
according  to  the  laws  of  Louisiana.  Dupleaae  v. 
White,  6  La.  Ann.  514.  If  Mary  Clark  sold  the 
estate  without  an  authorization  from  the  court 
of  probate,  by  that  act  she  rendered  herself  lia- 
ble to  pay  the  testator's  debts ;  but  this  did  not 
affect  the  purchaser.  He  was  not  boimd  to  know 
that  any  aebts  existed,  nor  to  see  to  the  appli- 
cation of  the  purchase  money.  The  present  bill 
does  not  allege  that  there  were  any  debts  owing 
Dy  Daniel  Clark  at  the  time  of  his  death ;  on  the 
contrary,  the  complainant  sues  for  the  lands, 
and  the  rents  and  profits  of  them,  without  any 
reductions.  Finding  Daniel  Clark's  estate  to  be 
insolvent  on  the  accounts  exhibited,  Creneral  and 
Mrs.  Gaines,  by  their  amendment  of  1844,  de- 
clare that  they  do  not  require  of  said  Chew  & 
Relf  any  account,  and  that  they  "discontinue 
their  prayer  to  that  end." 

The  complainant  admits  the  existence  and 
probate  of  the  will  of  1811,  but  denies,  in  gen- 
eral terms,  that  the  sales  were  lawfully  made. 
For  more  than  forty  years  the  respondents  and 
their  alienors  had  a  regular  legal  title,  traceable 
to  the  only  then  existing  succession  of  Daniel 


Clark;  thev  could  sue  for  and  recover  the  land 
by  force  of  that  title.  They  knew  nothing  of 
the  existence  of  Myra.  She  was  bom  in  New 
Orleans  in  1804  or  1805,  and  immediately  after 
her  birth  was  taken  from  her  mother  by  Daniel 
Clark,  her  reputed  father,  and  put  into  the 
charge  of  Col.  and  Mrs.  Davis.  In  her  child- 
hood she  was  carried  to  the  state  of  Pennsyl- 
vania, raised  up  and  resided  there  till  1832, 
when  she  intermarried  with  William  W.  Whit- 
nejr,  under  the  name  of  Myra  Davis ;  during  all 
which  time  she  was  ignorant  of  her  true  name, 
history  and  rights.  She  so  states  in  her  first 
bill,  filed  in  1^6,  put  in  evidence  in  thiB  suit. 
Of  course  the  purchasers  of  the  lands  sued  fbr 
could  have  no  knowledge  of  the  complainant's 
existence  when  they  paid  their  money  and  took 
title,  in  1820. 

But  the  respcmdents  would  have  been  bona 
fide  purchasers  *had  the  will  of  1811  (*625 
never  existed.  Mary  Clark  was  the  apparent  legal 
heir  of  her  son  in  the  ascending  line.  Daniel 
Clark  was  known  and  recognized  in  New  Orleans 
as  an  unmarried  man ;  he  had  resided  there  from 
his  youth,  and  was  extensively  and  uncommon- 
ly well  known,  having  represented  the  terri- 
tory of  Orleans  in  Congress.  A  number  of  wit- 
nesses prove,  and  most  conclusively,  that  he 
was  deemed  and  recognized  universallv  as  a 
man  who  had  never  been  married  up  to  the  time 
of  his  death.  His  father  was  then  dead,  and 
Mary  Clark,  his  mother,  recognized  as  his  un- 
doubted heir.  He  addressed  and  made  propo- 
sitions of  marriage  to  ladies  of  his  own  rank, 
after  it  is  pretended  he  had  married  Madame 
Des  Grange.  Those  who  purchased  in  1820, 
including  judges  of  the  highest  rank  residing 
on  the  spot,  could  not  doubt  the  validity  m 
Mary  Clark's  title,  and  power  to  sell  t^  laads 
they  bought  and  paid  for. 

In  the  printed  argument  submitted  to  na  on 
behalf  of  the  complainant,  and  again  on  the 
oral  argument  delivered  before  us  in  this  court, 
the  answer  to  his  apparently  complete  defense 
was,  that  Mary  Clark  was  dead  in  1820,  when 
her  attorneys  made  the  sales,  and  conv^ed  in 
her  name. 

The  bill  allep;es  no  such  fact,  nor  does  the  an- 
swer refer  to  it.  But  the  complainant,  bv  her 
bill  of  1848,  in  evidence  here,  states  that  Maiv 
Clark  died  hi  Jime  or  July,  1823,  leaving  a  will, 
alleging  who  the  legatees  were  (of  whidi  the 
complainant  was  one) ;  and  some  of  these  lesa- 
tees  are  made  defendants  to  that  will.  Darnel 
W.  Coxe  proves  the  circumstances  connected 
with  making  the  will  of  Mary  Clark,  and  says 
she  died  in  1823,  in  which  year  her  will  was 
duly  proved  and  recorded  in  rhiladelphia  coun- 
ty, Pennsylvania. 

It  is  also  relied  on  that  Mary  Clark  did  not 
accept  the  succession  by  taking  poaseasion  of 
the  estate  in  legal  form.  She  made  her  power 
to  sell,  and  did  sell,  and  gave  possession  to  the 
purchasers,  and  they  have  held  actual  adverse 
possession  under  their  conveyances  sinoe  1820. 
This  is  admitted  of  record;  and  it  is  now  too 
late,  after  the  lapse  of  thirty-five  years  before 
they  were  sued,  to  set  up  this  technical  objec- 
tion. The  ^presumption  in  favor  of  reg-  [*626 
ularity  in  the  proceeding  is  too  dear  to  admit 
of  controversy. 

Another  objection  is  made  to  this  plea  of  boas 
fide  purchaser,  namely:  that  Chew  &  Relf  had 
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no  authority  from  the  probate  court  to  sell,  and 
that  they  joined  with  Mary  Clark  in  the  eon- 
▼ejance.  The  conveyance  of  Mary  Clark  wae 
▼alid,  notwithstanding  this  circumstance,  as  the 
supreme  court  of  Louisiana  held  hi  Dupleaaia  ▼. 
Wnite,  6  La.  Ann.  614.  She  held  the  actual 
legal  title.  The  will  operated  as  a  conveyance 
in  the  same  manner  that  a  private  act  of  sale 
would  have  done.  It  is  proved  that  the  sales  of 
the  estate  were  made  at  auction,  and  had  the 
form  of  sales  made  by  authorization  of  the  court; 
this  is  the  fair  presumption;  nor  can  tiie  com- 
plainant at  this  late  day  have  a  decree  against 
these  respondents.  Presumption  that  the  execu- 
tors were  duly  authorized  to  make  sales  for  pay- 
ment of  debts  comes  instead  of  proof.  This  bill 
was  filed  more  than  thirfyyears  after  Mrs.  Gaines 
became  of  age,  and  thirfy-six  years  after  the 
first  vendor  purchased  and  took  title,  in  1820; 
and  it  must  be  presumed  that  the  proper  orders 
of  the  probate  court  were  granted.  The  pre- 
sumption arises  from  possession  and  lapse  of 
time.  Possession  of  itself  is,  in  the  nature  of 
men  and  things,  an  indicium  of  ownership.  If 
all  persons  aoauiesce  in  the  possession,  the  ac- 
quiescence tenas  to  prove  property  in  the  pos- 
sessor; and  after  the  lapse  of  thirty  years  the 
probabilities  so  increase,  that  courts  of  justice, 
for  the  safety  of  society,  hold  an  adverse  claim 
to  be  without  foundation.  He  who  thirty  years 
ago  may  have  been  abundantly  able  to  show 
regularity  of  proceedings  and  evidence  of  own- 
ership, may  be  unable  to  do  so  now.  His  wit- 
nesses may  be  dead,  as  is  emphatically  the  case 
here.  His  title  papers  may  be  destroyed  or  lost; 
and  a  court  of  equity  must  say,  as  the  supreme 
court  of  New  York  did  in  the  case  of  McDonald 
V.  McCall,  10  Johns.  380,  "The  fact  is  pre- 
sumed for  the  purpose  and  from  a  principle  of 
quieting  men's  possessions,  and  not  because  the 
court  really  think  a  ffrant  has  been  made."  Or, 
as  the  supreme  court  of  Tennessee  said  in  the 
case  of  Banes  v.  Peek,  Mart.  &  Terg.  236,  'In 
627*]  tmch  case,  ^length  of  possession  supplies 
the  place  of  testimony;  presumption  is  substi- 
tuted for  belief;  we  believe  wnen  the  fact  is 
proved ;  we  presume  in  the  absence  of  proof .^ 

Had  Maiy  Clark's  devisees  sued  this  pur- 
chaser, he  could  have  relied  on  presumption  to 
supply  proof  of  regular  orders  from  the  probate 
court  to  authorize  the  executors  to  sell,  or  that 
Mary  Clark  regularly  accepted  the  succession; 
and  the  same  presumption  must  prevail  against 
this  complainant. 

It  is  provided  by  the  7th  section  of  the  act 
of  March  25,  1810,  that  contracts  of  sale  of  real 
property  in  Louisiana  shall  be  recorded  in  the 
oflSce  of  the  parish  judge  where  the  property 
is  situated ;  and  if  not  so  recorded,  the  contract 
shall  be  void.  It  is  admitted  in  this  case  that 
both  the  power  of  attorney  from  Mary  Clark, 
and  the  deeds  to  purchasers  made  under  that 
power  were  not  recorded  in  the  office  of  the 
probate  judge,  but  that  they  were  recorded  in 
a  notary's  office  in  New  Orleans;  and  it  is  as- 
sumed, and  the  cause  is  made  to  depend  mainly 
on  the  fact,  that  the  sales  of  Chew  ft  Relf,  as 
attorneys  of  Mary  Clark,  are  null  as  to  third 

Eirsons  for  this  reason.  This  is  an  entire  mis- 
ke.  The  act  of  1810,  section  7,  never  had 
any  application  to  the  parish  of  Orleans,  where 
the  land  in  dispute  lies.  It  ''had  reference  to 
those  parities  where  the  office  of  parish  judge 
24  How. 


was  established,  combining  with  the  judicial 
powers  of  the  officer  those  of  notary  and 
recorder  of  mortgages,"  etc  "These  powers 
were  not  possessed  by  the  judge  of  the  parish 
and  city  of  New  Means.  The  law  is  not 
applicable  to  this  parish,  and  has  been  so  con* 
sidered  ever  since  its  enactment."  Morris  v. 
Crocker,  4  La.  149.  It  is  further  held,  that 
the  notarial  offices  of  the  city  were  the  proper 
offices  in  which  the  record  was  to  be  made. 
lb.  In  this,  and  all  other  respects,  Mary 
Clark's  conveyance  was  regular. 

The  evidence  shows,  that  as  against  the  re- 
spondents to  this  bill,  the  claim  set  up  is  gross- 
ly unjust.  Clark's  failure  was  very  large;  hia 
estate  was  whollv  insolvent.  The  purchasers 
have,  in  fact,  paid  his  debts  to  a  large  amount. 
Many  of  them  are  yet  unpaid.  The  purchasers 
have  built  houses  and  raised  families  on  the 
property  now  sought  to  be  recovered.  A  city 
*has  been  built  upon  it.  It  has  prob-  [*628 
ably  increased  in  value  five  hundred  fold  since 
1820 ;  much  of  it  certainly  has. 

That  the  respondents  have  been  harassed 
with  a  previous  lawsuit  for  the  same  property, 
in  whicn  the  complainant  claimed  as  heir,  and 
was  defeated,  neitner  helps  her  case  nor  lessens 
the  hardships  imposed  on  the  respondents. 

At  the  argument,  conclusions  of  law  and  of 
fact  were  relied  on  as  having  been  established 
by  the  case  of  Patterson  v.  wines,  reported  in 
6  How.  556.  That  was  a  false  and  fictitious 
case  made  up  by  Gaines  and  wife,  with  the  assent 
of  Patterson,  the^  having  relinquished  to  him 
the  property  sued  for.  'Hie  object  of  that  suit 
was  to  circumvent  this  court  by  a  fraudulent 
contrivance  to  obtain  an  opinion  here,  to  the 
end  of  governing  the  rights  of  the  other  de- 
fendants sued  jointly  with  Patterson.  And  in 
this.  General  and  Mrs.  Gaines  seemingly  suc- 
ceeded. They  obtained  both  the  opinion  and 
decree  they  sought ;  but  when  the  otner  defend- 
ants came  to  a  hearing,  they  examined  Patter- 
son as  a  witness,  and  proved  and  exposed  1^ 
his  testimony  the  contrivance  and  fraud  prac- 
tised ;  and  for  us  now  to  declare  that  so  gross  a 
contempt  to  this  court,  and  the  practice  of  a 
fraud  so  disgraceful  to  the  administration  of 
justice,  established  any  matter  of  fact  or  any 
binding  principle  of  law,  would  be  to  sanction 
and  uphold  that  proceeding,  and  to  invite  its 
repetition.  That  case  shoiild  be  disregarded, 
as  it  was  disregarded,  when  the  cause  of  which 
it  was  part  was  fully  and  fairly  heard  in  1852, 
and  which  is  reported  in  Howard,  vol.  12.^ 

By  an  amendment  to  their  bill  made  in  1849 
(12  How.  537),  General  and  Mrs.  Gaines  had 
the  boldness  to  allege  and  claim  that  the  de- 
cree in  Patterson's  fictitious  case  was  res 
^judieaia,  and  an  estoppel  to  the  other  [*629 
defendants  to  that  suit;  and  to  that  end  relied 
on  the  decree  on  the  final  hearing  in  1852,  there- 
by avowing  the  fraudulent  obj^  of  obtaining 
tnat  decree. 

A  question  not  directly  decided  in  the  case 
reported  in  12  How.  was  whether  Daniel  Clark 

1. — ^The  case  of  Lord  v.  Veasie,  8  How.  258.  Is 
full  to  the  polot,  that  a  flctitioos  proceedlnfr  Is  void 
because  there  Is  no  contest.  Patterson  did  not  act 
in  the  matter  at  all,  further  than  to  lend  his  name 
to  General  and  Mrs.  Oalnes.  Thej  msde  op  the 
case  by  filing  the  answer  to  their  own  bill — flltnn 
snch  evidence  as  suited  their  purpfMSs ;  and  bring- 
tng  op  the  appeal  to  this  court  Im  Fattsrson's  nsme. 
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nuni«d  Hrs.  Des  Grange.  HAdttiiM  Despftn  mother.  So  tne  eourta  of  LonlaUiu  h(M.  But 
•wore  thftt  ebe  wm  pre»eiit  at  the  nwrrUge  la  what  are  the  lacti  hercT  CUrk  ut«d  in  eon- 
Philadelphia,  and  that  lereral  others  were  cert  with  Mrs.  Dea  Qrang«  and  her  siaters  in 
prewnt.  Her  integrity  and  credit  aa  a  wibieaa  lendiDg  Dm  Grange  to  Fraiice,  sa  agent  of  hia 
were  bo  directly  overthrown  in  the  former  owe  wife'*  lamilj,  to  settle  np  the  affaire  of  an  ea- 
by  the  deposition  of  Daniel  W.  Coxe,  and  hj  tate  of  theira  at  Bordeaux.  Dea  Orange  vat 
many  circumstances,  aa  to  leave  her  evidence  absent  about  fifteen  montha,  and  in  the  mean 
of  no  value.  She  swore  that  she  went  to  Phila-  time,  and  shortly  before  the  expiration  of  the 
delphia  with  her  sister  to  procure  evidence  of  time,  Mrs.  Dee  Orange  was  delivered  of  the 
Des  Grange's  marriage  previous  to  marrring  child  Caroline  at  PMladelphia,  which  Clark 
her  sister.  Goie  proved  beyond  doubt  that  the  admitted  at  all  times  before  hia  death  was  his 
two  women  cnine  thprp  for  the  sole  purpose  oi  child.  This  Is  an  undisputed  fact.  Clark  acted 
concealing  the  birth  of  a  child,  of  which  Mrs.  as  the  friend  of  Des  Orange,  and  corresponded 
Des  Grange  was  pregnant,  and  of  which  she  with  him  during  his  absence,  and  aided  his 
WBH  very  soon  delivered,  and  it  was  secreted  wife.  The  criminal  connection  that  was  ex- 
and  raised  to  womanhood  near  Philadelphia.  p<»ed  by  the  birth  of  the  child  had  obviously 
This  was  Caroline,  afterwards  Mrs.  Barnes,  existed  before  Des  Grange  was  sent  to  France; 
And  as  soon  aa  Mrs.  Des  Grange  was  able  to  and  in  the  transaction  of  sending  him  away, 
travel,  the  two  women  returnMl  to  New  Or-  and  of  proaecutlng  *bim  on  his  return,  ['631 
leans.  Itle.  Deapau  also  swore  in  several  de-  Mrs.  Dm  Orange,  her  two  sistera,  and  Clark, 
positions  that  this  was  Des  Orange's  child.  At  were  undonbtedly  acting  in  conjunction.  Mad- 
the  time  of  its  birth  he  bad  been  absent  in  ame  Catllavet  swears  that  she  set  on  foot  the 
France  for  more  than  a  year.  Clark  sent  Mrs.  prosecution  against  Dm  Grange.  12  How.  509, 
TVnGranf.'ctoMr.Coxe  witu  a  letter,  saying  the    610. 

child  WHS  Clnrk's,  and  to  provide  (or  the  mother,  That  Dea  Orange  had  a  wife  living  when  he 
and  take  charge  of  the  child,  which  Coxe  married  the  complainant's  mother  was  a  mere 
did.  It  was  HU|!geHted  at  the  argument  that  pretense  to  cover  a  nefarious  transaction,  a*  is 
Coxe  was  not  a  competent  witness,  and  not  al-  abundantly  eatablished  by  the  facts  appearing 
together  enlitli^  to  credit.  Clark's  estate  in  the  case  reported  in  12  Howard.  The  idea, 
owed  Coxp  largely  and  if  Mrs.  Gaines  recovered,  therefore,  that  Clark  was  an  Innocent,  a  de- 
then  Coxe  expected  to  be  benefited  by  the  re-  luded  party,  is  wholly  inadmissible,  and  must 
eovery.  So  tnat  he  was  interested  to  uphold  be  rejected  as  the  least  sustained  part  of  this  re- 
Mrs,  Gaines'  claim;  nor  has  the  deposition  of    markable  ease. 

Mr.  Coxe  been  objected  to;  on  the  contrary,  it  I  am  of  the  opinion  that  the  decree  of  tba 
Is  admitted  by  stipulation,    R.  93.  circuit  court  should  be  afflnned. 

Mr.  Coxe'a  character  for  integrity  la  promi-        ,,,.._ 

nently  manifest  by  sustaining  facts.  Mr.  Justice  Grier.  dissenting: 

Clark  never  admitted  the  marriage  to  any  \  ^^■■"y,  dissent  from  the  opinion  of  the 
one  entitled  to  credit,  or  who  could  bl  believed,  m"J°rity  of  the  court  m  this  Mse,  both  as  to 
when  swearing  to  what  a  dead  man  had  said,  the  law  and  the  facts.  But  I  do  not  think  it 
He  proposed  to  marry  another  lady  in  1808.  n^^^sary  to  vindicate  my  opmion  by  again  pM- 
•aO-f  a£d  Mrs.  Des  'Grange  and  Madame  •*"*'"?  ^o  the  public  view  a  hiatory  of  the 
Despan  eame  to  Philadelphia,  and  sent  for  Mr.  jcandiilous  gossip  which  has  been  buried  unJpr 
CoiV  then  in  partnership  with  Mr.  Clark  in  Jh^. ^>wt  of Tialf  a  century,  and  which  a  proper 
large  mercantile  transactions,  and  inquired  of  ''^•"'K  <>'  deli^ey  shonld  have  suffered  to  r^ 
hi^  whether  the  fact  was  true,  Coxe  assented,  ""'a  «";  I-  therefore,  dismiss  the  cue.  as  ! 
Mrs.  Des  Grange  said  that  Clark  had  promised  ?"Pf'.J'*y  *^  last  time,  with  the  single  remar. 
to  marry  her.  and  that  she  then  felt  at  liberty  to  ""t  j'  '*  ^J^f  I"W  of  Louisiana  that  a  "iK 
marry  heraelf;  and  soon  after,  she  was  married  ?"  be  established  by  the  dim  recollect  ion.. 
to  M.  Gardette.  a  dentist  of  Philadelphia.  imaginations,    or   inventions   of   anile   goasjf* 

In  1806  Des  Grange  returned  to  Ne^  Orleans,    »***•■  forty-flve  years   to  disturb  the  titles  md 
and  was  sued  by  his  wife  for  alimony,     BKe    poBi^sBions  of  bona  fide  purchtsers.  without  no- 
recovered,   and   had   a  decree   against  him   for    f^».  »*  on  "Pparently  indefeasible  legal  bllu 
«600  per  annum.     Mrs.  Des  Gfange  never  as-     ^'»"'  «?""'»«  tnuuteo.  miror  magis." 
aumed  that  Clark  was  her  husband,  so  far  as  we        Also  dissenting,  Mr.  Chief  Jnitice  Tusf. 
are   informed   from   any   reliable   source.      She 

TMlded  in  Louisiana  for  many  years,  and  until  

these   nroceeilinirs    had    nroBreased    for    fifteen ,,„  _ ,     _ 

Tiar.   i=d   morfarf   could    h.„   deparf    lo  THOMAS  3.  DAVmSOS.  Pit-  >•  S". 

the   fact  of  marriage,   had   her  daughter   seen  *■  , 

proper  to  examine  her  as  a  witness;  but  this    WILLIAM   L.   LANIER,   Curator   of  Johe  J- 
was  not  done.  McMann,  Deceased. 

It  is  altogether  immaterial,  however,  whether  prootice  o 
Clark  did  or  did  not  marry  Dea  Grange's  wife.  .  ^^ 
•s  it  could  be  of  no  value  to  the  complainant  ^ 

If  he  did,     Clark  must  have  been  an  innocent        ^^  f,  t|„  prnctlce  of  tbls  n 
and   deluded    party   to   give   Mrs.   Gaines   the    i"' 
benefit  proposed  by  the  will  of  1B13— as  in  the    ' 

ease  of  an  adventurer  from  abroad,  marrying     '  N™lie''Sn'the''mo't1on  mast  be  (Iven  to  tt 
•a  innocent  single  woman,  leaving  a  wife  be-    [IS  In  error  or  appellant.  lonR  enoarh  bcl 
hind  him.     There    the  children   of  the  second    ;°''"'>°  '"  ''*"''  *"  «''"  ""^  oppotuoltj  to 
marriage    cannot     be    disinherited    and     con-        xK^ienpl 
danmadi  thar  ou  take  as  bastards  from  the   tanes  ot  Uic 


iseo. 


Davidson  v.  Landcb. 


holding  the  oonrt,  and  most  be  loi)g  enonch  to  en- 
able mm  to  arranire  his  baslnesa  and  reach  the 
court.  .    ^ 

Distant  counsel  cannot  be  expected  to  attend  the 
court  merely  to  guard  against  the  possibility  of  a 
motion  to  dismiss. 

Where  there  Is  no  proof  of  the  actual  service  of 
the  notice,  and  the  case  is  so  late  on  the  docket 
that  it  could  not  be  reached  during  the  term,  the 
motion  will  be  continued  to  the  next  term,  then  to 
be  heard  on  thirty  days*  notice,  where  the  counsel 
reside  in  MlsBissippi. 

Motion  filed  Feb.  16, 1861.    Oontmued  Mar,  H, 

1861. 
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N  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Mis- 
sissippi. 

The  question  involved  is  stated  by  the  court. 

Mr.  Bre&t  for  defendant  in  error. 

Mr.  DatIs*  Attorney  of  Record,  for  plaintiff 
in  error. 

Mr.  Chief  Justice  Taaey  delivered  the  opin- 
ion of  the  court: 

A  motion  has  been  made  in  each  of  these 
cases  to  dismiss  it  for  want  of  jurisdiction,  on 
account  of  certain  defects,  as  it  is  alleged  in 
the  process  and  proceedings  made  necessary  by 
the  act  of  Congress,  in  order  to  bring  it  before 
this  court. 

It  is  the  practice  of  thin  court  to  receive  and 
hear  motions  of  this  kind  on  the  day  assigned 
for  business  of  that  description,  before  the  case 
is  reached  in  the  regular  call  of  the  docket. 
And  the  rule  has  been  adopted,  because  it 
would  be  unjust  to  the  parties  to  delay  the  de- 
cision until  the  case  is  called  for  trial,  if  the 
court  are  satisfied  that  they  have  not  jurisdic- 
tion, and  that  the  case  must  be  ultimately  dis- 
missed without  deciding  any  of  the  matters  in 
controversy  between  the  paxtiet. 
24  How. 


But  in  order  to  prevent  surprise  upon  the 
plaintiff  in  error  or  appellant,  the  court  have 
always,  where  the  motion  is  made  in  advance  of 
the  regular  call,  directed  notice  to  be  given  to 
him  or  his  counsel,  and  required  proof  that  it 
was  served  long  enough  before  the  motion  was 
heard  to  give  him  an  opportunity  of  contesting 
the  motion  if  he  desires  to  do  so.  And  the  time 
required  must  depend  upon  the  distance  of  the 
counsel  or  the  party  from  the  place  of  holding 
the  court,  and  must  be  sufficient  not  only  to 
enable  him  to  make  the  journey,  but  to  arrange 
business  in  which  he  may  be  engaged  when  He 
receives  the  notice.  For  when  a  case  stands  so 
late  upon  the  docket  of  this  court  as  to  give  no 
reasonable  proof  of  reaching  it  during  the  term, 
it  cannot  be  expected  that  distant  counsel  will 
leave  their  usual  place  of  business  and  attend 
here  to  j;uard  against  the  possibility  of  a  motion 
to  dismiss. 

The  motions,  in  these  two  cases,  were  made 
about  three  weeks  before  the  close  of  the  term, 
but  as  soon  as  could  be  conveniently,  after  they 
were  docketed,  and  the  court  directed  the  usual 
notice  to  be  given.  We  are  satisfied  that  the 
counsel  for  the  defendant  in  error  has  used 
every  means  in  his  power  to  comply  with  the 
order.  But  he  has  no  proof  that  it  was  actually 
served.  The  counsel  and  the  client  both  reside 
in  Mississippi,  and  the  cases  stiind  so  late  on 
the  docket  that  a  trial  could  not  be  expected  at 
this  term.  Nor  could  they  anticipate  that  there 
would  be  any  reason  for  their  attendance.  Un- 
der these  circumstances  the  court  order  tJuU  the 
motions  he  contintted,  to  he  heard  on  the  first 
Friday  in  next  term,  provided  notice  of  the  mo- 
tion and  the  day  of  hearing  he  served  on  the 
party  or  his  counsel,  thirty  days  before  the  com- 
mencement of  the  term, 
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THESE  actions  were  brought  to  obtain  injanctlona  prohlbftlne  the  erection  of  bridges  over  the 
Passaic  River,  which  were  authorized  by  the  Legislature  of  New  Jeney.  The  complainants 
were  owners  of  vessels.  The  circuit  court  dismissed  the  bills.  On  appeal  to  the  Supreme  Court 
of  the  United  States,  the  decree  of  the  circuit  court  was  afflrmed  of  neoessity.  the  court  being 
equally  divided.  No  opinion  of  this  court  was.  therefore,  written.  Since  these  causes  were  thus 
ditiposed  of.  however,  the  remarltable  development  of  the  great  commercial  interests  of  the  country 
would  seem  to  have  rendered  the  report  of  the  able  argument  of  the  eminent  counsel  encaged,  ai 
well  as  the  exhaustive  treatment  of  the  principles  involved  by  His  Honor,  Mr,  Jtuiiee  Grler,  of  too 
great  practical  value  to  excuse  its  omission  from  these  reports. — Ed. 


CHARLES  E.  MILNOR,  Af>pt.. 

V. 

THE  NEW  JERSEY  RAILROAD  AND 
TRANSPORTATION  COMPANY,  and  The 
Proprietors  of  the  Bridges  Over  the  Rivers 
Passaic  and  Hackensack. 

DAVID  BIGELOW,  Appt,, 

V. 

THE      NEW     JERSEY     RAILROAD     AND 

TRANSPORTATION  COMPANY. 

CHARLES  E.  MILNOR,  Appt,, 

THE  NEWARK  PLANK  ROAD  AND  FERRY 
COMPANY,  and  The  Proprietors  of  the 
Bridges  Over  the  Rivers  Passaic  and  Hack- 
ensack. 

{Not  found  to  have  been  hitherto  reported,) 

Every  bridKe  may  be  said  to  be  ao  obstruction  on 
the  channel  of  a  river ;  but  It  is  not,  necessarily,  a 
nuisance. 

The  court  has  no  power  to  arrest  the  course  of 
public  Improvements,  on  account  of  their  effects  on 
the  value  of  property,  appreciating  it  in  one  place, 
and  dt'prcriatinir  It  Id  another. 

If  special  daLmage  occurs  to  an  individual,  the 
law  crives  him  a  remedy. 

Rut  he  cannot  recover  In  a  court  of  law  or  equity, 
special  damage,  as  for  a  common  nuisance,  if  the 
erection  complained  of  be  not  a  nuisance. 

A  bridge  authorized  by  a  state  cannot  be  treated 
88  n  nuisance  under  the  laws  of  that  state. 

The  police  power  of  a  state  Includes  the  regula- 
tion of  nighways  and  bridges  within  Its  boundaries. 

Congress  has  never  assumed  the  exercise  of  such 
a  power,  nor  has  it.  by  any  legislative  act,  con- 
ferred this  power  on  the  courts. 

The  United  States  has  no  common  law  offenses, 
and  haa  passed  no  statute  declaring  such  an  erec- 
tion a  nuisance. 

A  court  cannot,  by  arbitrary  decree,  restrain  the 
erection  of  a  bridge,  or  define  its  form  and  pro- 
portions. These  are  subjects  of  legislative,  not  ju- 
dicial, discretion. 

It  is  a  power  which  has  always  heretofore  been 
exercised  by  state  legislatures  over  rivers  wholly 
within  their  jurisdiction. 

The  case  of  Pennaylvania  v.  Wheeling  Bridge  Co. 
64  IT.  8.  579,  considered. 

The  question,  whether  the  power  to  regulate 
bridges  over  navigable  rivers  wholly  within  the 
bounds  of  a  state,  could  be  exercised  oy  it  below  a 
port  of  entrv.  and  whether  the  establishment  of 
such  a  port  did.  ipso  facto,  devest  the  state  of 

Nora. — Bridges  over  navipnhle  stream;  as  nt»i- 
eamce;  when  constructed  under  legislative  OHihoT' 
ity — see  note  to  50  L.  R.  A.  64. 


such  a  power,  was  not  in  the  Wheeling  Bridge  ease, 
and  therefore,  not  decided. 

Congress  has  the  exclusive  power  to  regulate  com* 
merce,  but  that  has  never  been  construcKl  to  include 
the  means  by  which  conunerce  is  carried  on  within 
a  state. 

Congress  has  never  attempted  to  regnlate  canals, 
turnpikes,  bridges,  and  railroads. 

When  a  city  is  made  a  port  of  entry.  Congress 
does  not.  thereby,  assume  to  regulate  its  harbor  or 
detract  from  the  sovereign  rights  before  exercised 
by  each  state  over  its  own  public  rivers. 

Congress  may  establish  postofflces  and  post-roads, 
but  this  does  not  affect  or  control  the  absolute  pow- 
er of  the  state  over  highways  and  bridges. 

Congress,  by  conferring  the  privilege  of  a  port 
of  entry  upon  a  town  or  city,  does  not  come  in  con- 
flict with  the  police  power  of  a  state  exercised  In 
bridging  her  own  rivers  below  such  port. 

The  police  power  to  make  bridges  over  Its  publle 
rivers,  is  as  absolutely  vested  in  a  state  as  the  com- 
mercial power  is  in  Congress. 

The  court  has  jurisdrctlon  to  administer  the  re- 
lief sought  here,  if  complainants  have  shown  them- 
selves entitled  to  it. 

History  of  the  legislative  and  other  t.  ansactlons 
connected  with  the  right  of  the  "Proprietors  of  the 
Bridges  over  the  Rivers  Passaic  and  Hackensack,** 
given. 

The  "Proprietors  of  Bridges,**  etc.,  have  no 
monopoly  for  Iralldlng  bridges  within  the  boundaries 
specified  in  the  New  Jersey  act 

If  the  proprietors  had  the  sole  right  to  build 
bridges  and  take  tolls,  their  whole  franchUe  might 
have  been  condemned  by  the  legislature,  under  their 
right  of  eminent  domain. 

The  railroad  company  has  not  covenanted  or 
agreed  with  the  complainants,  or  those  under  whom 
they  claim,  that  the  railroad  bridge  over  the  Paa- 
saic  shall  be  forever  fixed  at  Center  street. 

Argued  Dec,  5,  6,  7,  10  d  11,  1860,    Cur,  ad, 
vult,  Moh,  U,  1861,    Decided  Jan.  27,  1862, 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  New  Jersey. 
The  above  three  cases  involved  the  same  ques- 
tions and  were  areued  and  decided  at  the  same 
time  in  this  eourt.  The  cases  are  stated  with 
sufficient  fullness  in  the  opinion  of  Mr.  Justice 
Grier,  delivered  in  the  court  below,  and  in  the 
following  brief  for  the  appellants. 

Messrs.  George  Hardins  end  Oortlasd 
Parker,  for  appellants* 

The  complainants  pray  injunctions  aprainst 
two  bridges,  as  proposed  to  be  built  on  the  River 
Passaic,  one  by  the  New  Jersey  Railroad  ft 
Transportation  Company,  the  other  by  the  New 
York  Plank  Road  &  Ferry  Company,  upon  three 
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distinct  grounds,  all  applying  to  the  railroad 
bridge,  two  of  them  to  the  plank  road  bridge. 

I.  The  complainants  are  owners  of  vessels, 
duly  enrolled  and  licensed  in  the  coasting  trade, 
accustomed  to  pass  the  site  of  the  proposed 
bridges,  up  and  down  the  Passaic,  a  navigable 
river,  wherein  the  tide  ebbs  and  flows,  to 
and  from  Newark,  which  is  a  port  of  entry. 
They  are  also  owners  of  docks  above  such  sites, 
and  which  will  be  depreciated  by  the  bridges. 
They  assert  that  these  oridges  will  be  a  nuisance 
to  navigation  and,  therefore,  ought  to  be  en- 
joined. 

II.  The  complainant,  Charles  E.  Milnor,  is 
one  of  "the  Proprietors  of  the  bridges  over  the 
Rivers  Passaic  and  Hackensack,"  and  entitled 
to  the  benefit  of  a  contract  made  by  the  state  of 
New  Jersey  with  him  and  his  associates,  that  no 
other  bridge  than  theirs,  commonly  called  the 
turnpike  bridge,  should  be  erected  within  cer- 
tain limits.  These  bridges  are  to  be  within 
those  limits.  He  has  protested  against  any 
such  erection,  and  he  insists  that  they  cannot 
be  legally  built. 

IIL  The  New  Jersey  Railroad  Company  in 
1832  was  about  to  locate  its  route  and  bridge 
at  Commercial  Dock,  the  site  now  in  dispute. 
They  were  opposed;  a  legal  controversy  was 
begun  in  chancery  of  New  Jersey,  which  was 
compromised  by  their  adopting  the  bridge  and 
route  now  used  by  them,  more  than  twenty 
years,  across  the  Passaic  river.    This,  the  com- 

Iilainants  assert,  was  a  binding  agreement  for 
awful  consideration,  to  the  benefit  of  which 
they,  as  owners  of  real  estate  which  will  be 
affected,  and  depreciated  by  the  change,  and 
otherwise  are  entitled,  and  they  seek  l^gal 
remedy  against  its  infraction.  This  cause  of 
complaint  applies  only  to  tae  railroad  brid^. 

The  River  Passaic  is  a  public  navigable  river, 
bounding  the  coasts  of  the  United  States,  and 
Congress,  by  virtue  of  its  power  "to  regulate 
commerce  with  foreign  nations  and  among  the 
several  states,"  has  asserted  a  certain  jurisdic- 
tion in  itself,  and  a  certain  right  of  navigation, 
or  jus  publicum,  in  the  citizens  of  the  United 
States  in  this  and  similar  navigable  rivers,  and 
has  regulated  commerce  thereon: 

1.  By  establishing  ports  of  entry  and  delivery 
for  the  citizens  of  the  United  States  and  other 
nations.  Congress  has  designated  the  ports  on 
the  coast  or  navigable  rivers  from  or  to  which 
vessels  engaged  m  certain  branches  of  com- 
merce may  sail;  and  incidentally  Congress  has 
indicated  the  waters  which  may  be  used  by  the 
citizens  of  the  United  States  or  other  nations  in 
going  to  or  from  the  designated  ports. 

1  U.  S.  Statutes  at  Large,  632;  4  U.  S.  Stat- 
utes at  Large,  716;  Hale  de  Portihua  Maria,  46, 
50,  52,  53,  72,  84 ;  Blundell  v.  Catterall,  5  B.  & 
Aid.  268;  Penna.  v.  Wheeling  Bridge,  18  How. 
436;  Corfield  v.  Coryell,  4  Wash.  C.  C.  371. 

2.  Congress  has  divided  the  "coast"  of  the 
United  States  into  collection  districts,  of  which 
one  comprehends  "the  waters  of  New  Jersey, 
heretofore  within  the  jurisdiction  of  New  Jer- 
sey," and  has  subsequently  included  the  River 
Passaic  bv  name 

Aet  of  1789,  1  Stat,  at  L.  32,  147;  act  of 
1832,  4  Stat,  at  L.  715. 

3.  Congress  has  granted  coasting  licenses,  and  j 
attached  certain  privileges  and  duties  thereto, ' 
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which  involve  the  use  of  navigable  rlTers  ex- 
tending from  the  ports  to  the  open  sea. 

Act  of  1793,  3  Stat,  at  L.  305,  §§  4,  14-18;  act 
of  1819,  3  SUt.  at  L.  492;  §  1;  act  of  1822,  3 
Stat,  at  L.  685;  Oibhons  v.  Ogden,  9  Wheat.  212. 

4.  Congress  has  included  in  the  designation 
"coast  of  the  United  States,"  expressly,  shores 
of  "navigable  rivers,"  as  well  as  "sea  coast,'' 
thus  defining  the  term  "coast." 

Act  1819,  3  Stat,  at  L.  492,  9  1 ;  3  Stat,  at  L. 
685;  1  Stat,  at  L.  309,  S9  14-18. 

5.  Congress  has  attached  certain  duties  and 
privileges  to  foreign  vessels  and  to  vessels  trad- 
ing with  foreign  countries,  or  in  foreign  arti- 
cles, by  treaty  and  by  legislation.  Act  1793,  1 
Stat,  at  L.  309,  85  14  and  18;  act  1799,  58  50-53, 
92,  104. 

6.  Congress  has  expended  money  in  survey- 
ing, sounding  and  chafing  navigable  rivers  ex- 
tending from  the  sea  to  ports  of  entry. 

Act  1807,  2  Stat,  at  L.  413;  see  Synoptical 
Index  of  U.  S.  Stat,  at  L.  pp.  100,  101. 

7.  Congress  has  expended  money  in  clearing 
out  and  improving  the  channels  of  rivers  be- 
tween the  sea  and  ports  of  entry,  by  construct- 
ing breakwaters,  buoys  in  the  channels  to  guide 
the  mariner  by  day,  and  lighthouses  to  guide 
him  by  night. 

Act  of  1804,  2  Stat,  at  L.  300;  see  List  of 
Appropriations  in  Synoptical  Index  of  U.  S. 
Stat,  at  L.  pp.  62,  70,  75  to  89;  Vols.  X.  and 
XI.  Stat,  at  L 

8.  Congress  has  established  customhouses, 
warehouses,  scales,  etc,  at  ports  of  entry,  and 
established  collectors,  surveyors,  appraisers,  and 
other  officers  thereat. 

Act  1799,  1  Stat,  at  L.  642,  5  21 ;  TrenUett  ▼. 
Adams,  13  How.  304. 

9.  C^gress,  in  establishing  these  places  as 
ports,  constituted  them  sea  marts,  at  which 
trade  between  foreign  nations  and  other  states 
should  be  carried  on;  and  this  was  done  with  a 
view  to  the  best  interests  of  the  citizens  of  the 
whole  of  the  United  States,  not  of  the  citizens 
of  the  particular  state  or  town. 

Passenger  Cases,  7  How.  450,  Mr.  Justice 
Catron's  opinion;  Mr.  Justice  Grier's  opinion; 
Hale  de  Portibus  Maris,  72. 

10.  Lastly,  Congress  has  regulated  navigation 
on  the  Passaic,  by  willing  that  "Commerce 
shall  be  free,"  and  by  its  negative  action  in  not 
imposing  restraints,  or  authorizing  the  several 
states  to  do  so. 

Passenger  Cases,  Mr.  Justice  McLean's  opin- 
ion, 7  How.  399;  Mr.  Justice  Grier's  opinion; 
Oibbans  v.  Ogden,  9  Wheat.  209. 

11.  The  "navigable  rivers"  in  which  the  tide 
ebbs  and  fiows,  which  connect  the  ocean  with 
the  ports  of  the  United  States,  were  held  to  be 
arms  of  the  sea,  both  by  the  common  law  and  by 
the  international  law,  at  the  time  of  the  adop- 
tion of  the  Constitution;  and  to  such  rivers, 
therefore,  the  jus  publicum  of  the  United  States 
was  attached,  by  reason  of  this  fact,  in  the  same 
manner  as  it  attached  to  the  high  sea. 

Angell,  Waters,  pp.  73,  75,  80;  Hale  de  PorH' 
bus  Maris,  pp.  10,  12,  35 ;  Davies,  149 ;  Commis- 
sioners V.  Hemphill,  26  Wend.  N.  Y.  404;  2 
Conn.  48;  7  Conn.  186;  8  Conn.  221 ;  9  Conn. 
38;  3  Black,  Ind.  193;  3  Scam.  111.  500. 

In  this  particular  the  Ohio  river  diflTered  at 
law,  and  hence  the  act  of  Virginia,  providing 
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for  the  erection  of  Kentucky  into  a  state,  of 
1789.  The  effect  of  the  compact  between  Vir- 
ginia and  Kentucky  was  to  place  the  Ohio  on 
the  same  footing  as  the  tidal  rivers  of  the  old 
states. 

2  Ck>nn.  48;  7  Conn.  186;  9  Conn.  38;  Com- 
missionera  v.  HemphiU,  26  Wend.  N.  Y.  404; 
City  of  Mobile  v.  Eslava,  16  Pet.  255;  PoUarda 
V.  Hagan,  3  How.  229;  Pennsylvania  v.  Wheel- 
ing Bridge,  13  How.  585,  per  Mr.  Justice  Taney; 
Oeneaee  Chief  v.  Fitzhugk,  12  How.  455. 

The  commerce  which  begins  or  ends  at  the 
United  States  ports  located  on  these  arms  of 
the  sea,  or  navigable  rivers,  and  which  is  car- 
ried on  between  foreign  nations  and  the  several 
states,  is  wholly  independent  of  state  jurisdic- 
tional lines. 

Oibhona  v.  Ogden,  9  Wheat.  194;  Passenger 
Cases,  per  Mr.  Justice  Wayne,  7  How.  414 ;  per 
Mr.  Justice  Catron,  445;  per  Mr.  Justice  Grier, 
462. 

IV.  In  view  of  the  foregoing  Congressional 
action,  no  state  can  interfere  with  the  free 
navigation  of  any  "navigable  river,"  or  arm 
of  the  sea,  leading  from  the  high  sea  to  any  de- 
clared port  of  the  United  States,  by  interfering 
with  either  of  the  essentials  required  in  navi- 
gating said  waters,  viz.:  the  vessel,  the  im* 
pelling  agent,  the  water,  or  the  navigators. 

Oibbons  v.  Ogden,  9  Wheat. ;  PeuMj/lvania  v. 
Wheeling  Bridge,  13  How.  518;  Devoe  v.  Pen- 
rose Ferry  Bridge,  3  Am.  Law  Reg.  80 ;  Passers 
ger  Cases,  per  Mr.  Justice  Catron,  7  How.  450. 

V.  The  citizens  of  the  United  States,  and  of 
foreign  nations,  having  thus,  imder  the  Ccm&ti- 
tution  and  acts  of  Congress,  acquired  a  right  to 
navigate  the  River  Passaic  to  and  from  the  port 
of  the  town  of  Newark,  an  obstruction  to  such 
navigation,  under  the  act  of  state  legislature,  is 
unconstitutional  and  a  public  nuisance  that  may 
be  enjoined  or  abated  on  complaint  of  an  in- 
jured party. 

Pennsylvania  v.  Wheeling  Bridge  Co.  13 
How.;  bevoe  v.  Penrose  Ferry  Co,  3  Law  Reg. 
80;  Oibbons  v.  Ogden,  9  Wheat.  1;  Brown  v. 
State  of  Maryland,  12  Wheat.  419;  Corfield  v. 
Coryell,  4  Wash.  G.  G.  379. 

VI.  It  is  immaterial  whether  the  building  of 
a  bridge  across  a  navigable  river,  in  pursuance 
of  state  legislation,  is  appropriately  denomi- 
nated a  municipal  regulation,  a  police  regula- 
tion, or  a  regulation  of  commerce.  The  only 
question  now  to  be  discussed  is,  whether  the 
bridge  so  built,  under  authority  of  a  state  legis- 
lature, would,  as  a  matter  of  fact,  interfere  with 
the  exercise  of  a  jus  publumm  recognized  in  a 
citizen  of  the  United  States  by  Congress,  or  any 
jurisdiction  that  has  been  assumed  or  asserted 
by  Congrev)  over  such  a  navigable  river  of  the 
United  States,  or  any  regulation  of  commerce 
in  reference  thereto. 

Oibbons  V.  Ogden,  9  Wheat.  210;  Corfield  ▼. 
Coryell,  4  Wash.  C.  C.  379;  Quarantine  Regu- 
lation, 1  U.  S.  Stat.  619. 

VII.  The  equitable  powers  of  the  courts  of 
the  Uniteu  States  are  adequate  to  grant  relief, 
either  by  injunction  or  decree  in  abatement,  at 
the  suit  of  an  injured  party. 

Pennsylvania  v.  Wheeling  Bridge  Co.  13  How. 
618;  Devoe  v.  Penrose  Ferry  Bridge  Co.  3  Law 
R«r.  80. 

VIII.  That  the  courts  of  the  United  States  in 
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exercising  this  power,  may  enjoin  absolutely 
against  the  erection  of  any  bridge  across  "a 
navigable  river,"  or  decree  absolute  an  abate- 
ment or  may  grant  a  conditional  injimction 
against  particular  form  or  extent  of  construc- 
tion ;  that  courts  of  the  United  States  can  take 
cognizance  of,  and  determine  the  alleged  fact 
and  extent  of  nuisance,  or  can  refer  the  same  to 
a  master  or  to  a  jury. 

Pennsylvania  v.  Wheeling  Bridge  Co.  13  How. 
518;  Devoe  v.  Penrose  Ferry  Bridge  Co.  3  Law 
Reg.  80. 

The  present  case  is  within  the  principle  de- 
cided in  the  case  of  Pennsylvania  v.  Wheeling 
Bridge,  and  unlike  The  Black  Bird  Creek  Case. 

State  of  Pennsylvania  v.  Wheeling  Bridge,  18 
How.  518;  Devoe  v.  Penrose  Ferry  Bridge  Co.  8 
Law  Reg.  80;  Wilson  v.  Black  Bird  Creek  Marsh 
Co.  2  Pet.;  Angell  on  Tide  Waters,  89;  King  ▼. 
Montague,  4  B.  &  C.  58;  10  £ng.  Com.  Law, 
413;  Rowe  v.  Oranite  Bridge  Co.  21  Pick.  344. 

IX.  In  exercising  this  power  the  court  will 
consider  the  requisites  of  the  commerce  carried 
on  upon  the  river;  the  position  and  size  of  the 
draws;  and  the  facility  and  expense  of  enlarg- 
ing the  same. 

Penna,  v.  Wheeling  Bridge  Co.  13  How.  518; 
New  Jersey  Laws,  1855,  374;  6  McLean,  517. 

Messrs.  J.  P.  Bradley,  A.  O.  Zabiiskie* 
W.  H.  Seward,  W.  I*.  DaytoBt  and  D.  H. 
Hayes,  for  appellees: 

I.  The  Federal  courts  have  no  jurisdiction. 
The  Federal  government  has  the  exclusive  power 
to  regulate  commerce  between  the  states,  and  as 
a  necessary  incident  thereto,  the  vessels  and 
vehicles  which  are  the  instruments  of  that  com- 
merce, and  which  pass  from  one  state  to  or 
through  another;  but  it  has  not  the  right  to 
regulate  or  change  the  surface  or  physical  face 
of  the  country  or  land  within  the  bounds  of  a 
state  over  which  such  vessels  or  vehicles  pass. 
That  power  is  wholly  in  the  states,  who  alone 
can  construct  roads,  canals,  docks,  ferries,  etc, 
level  or  tunnel  mountains,  erect  embankments, 
wharves,  etc. 

1.  This  power  is  nowhere  delegated  by  the 
Constitution. 

The  Federalist,  No.  45,  cited  11  Pet.  133, 
says:  "The  powers  reserved  to  the  several 
states.  .  .  .  extend  to  the  internal  order, 
improvement  and  prosperity  of  the  states." 

Roads,  ferries,  etc.,  have  been  repeatedly  de- 
clared to  be  exclusively  within  the  powers  re- 
served to  the  states. 

Oibbons  v.  Ogden,  9  Wheat.  403;  New  York 
V.  Miln,  11  Pet.  133;  Veazie  v.  Moor,  14  How. 
574;  Withers  v.  Buckley,  61  U.  S.  (20  How.) 
92,  S5  93  and  94. 

2.  All  agree  that  Congress  cannot  construct 
a  bridge  or  railroad,  canai  or  ferry,  in  the  in- 
terior of  a  state,  although  conmierce  between 
two  other  states,  may,  nay  must,  be  carried  on 
over  them. 

The  power  to  regulate  commerce  among  the 
states  clearly  includes  commerce  not  carried  on 
by  water;  as  by  far  the  greatest  extent  of 
boundary  lines  between  the  old  thirteen  states 
was  on  land,  and  the  first  conunerce  among  na- 
tions was  by  land,  by  caravans  and  camels. 

9  Wheat.  196,  Oibbons  v.  Ogden;  Ltcents 
Cases,  5  How.  508. 

The  regulation  of  the  channels  of  communiea- 
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tion  was  not  included  with  the  reasons  urged 
for  giving  the  regulation  of  this  commerce  to 
Congress.  Federsilist,  No.  42,  45,  and  7.  A  di- 
rect grant  of  this  power  would  not  have  heen 
tolerated. 

3.  Bridges  across  streams  are  but  a  continua- 
tion of  a  road  over  water,  and  when  wholly 
within  a  state  can  be  erected  and  authorized 
not  only  by  the  state  but  by  Congress. 

This  is  conceded  when  the  stream  is  not  nav- 
igable. 

Wilson  V.  Blackbird  Creek  Marsh  Company/, 
2  Pet.  245;  People  v.  Railroad  Company,  16 
Wend.  113;  U.  8.  v.  Railroad  Bridge  Co.  6  Mc- 
Lean, 52;  Commonwealth  v.  Breed,  4  Pick.  460; 
Veazie  v.  Moor,  13  How.  547. 

Wharves  are  erected  in  navigable  waters  at 
New  York,  Charleston,  and  New  Orleans,  with- 
out authority  from  the  Federal  Government. 
They  interfere  with  navigation. 

4.  The  jurisdiction  of  the  states  over  the  chan- 
nels of  communication  across  their  territory  is 
the  same,  whether  those  channels  consist  of 
water  or  land,  are  natural  or  artificial. 

No  foreign  state  or  subject  has  a  right  to  pass 
over  these  natural  channels  of  commerce,  navi- 
gable rivers,  without  the  consent  of  the  state 
within  whose  bounds  they  are. 

In  this  respect  the  publicists  all  agree. 

Grotius,  lib.  2,  ch.  2,  §S  12-14;  Grotius,  lib. 
2,  ch.  3,  §§  7-12;  Phil,  on  International  Law, 
16.  17.  ch.  5,  f  155;  In  re  Twee  Oeh,  2  Rob. 
Ad.  338,  Wheeling  Bridge  Case,  13  How.  582, 
Ch.  J.  Taney. 

5.  If  a  state  in  the  exercise  of  any  power 
elearly  reserved  to  it,  pass  laws  which  are  not 
laws  directly  regulating  commerce,  but  which 
incidentally  affect  it,  bjr  obstructing  or  pro- 
moting it,  such  legislation  is  not  unconstitu- 
tional. 

This  is  the  point  of  the  decision  in  the  Licensr 
Cases,  5  How.  584;  Brown  v.  Maryland,  12 
Wheat.  419;  Vew  York  v.  Miln,  11  Pet.  130; 
Ins.  Co.  V.  Curienius,  6  McLean,  215. 

6.  The  right  to  regulate,  construct,  and  main- 
tain roads  and  bridges  is  in  the  states,  as  clearly 
as  the  power  to  protect  health  bv  health  laws, 
to  regulate  the  sale  of  liquor  by  license  laws,  or 
to  provide  for  protection  against  paupers,  and 
to  tax  goods,  when  imported,  for  support  of  gov- 
ernment. And  when  so  exercised  as  not  to  reg- 
ulate the  commerce  or  trade  upon  them  directly 
by  the  provisions  of  the  law,  but  only  indirectly, 
as  by  its  consequences,  it  is  not  in  conflict  with 
the  Constitution. 

7.  The  license  of  a  vessel  to  trade  from  one 
port  to  another  does  not  affect  this  power  in  the 
state.  Congress  may  regulate  and  license  drov- 
ers from  Ohio  to  New  York,  or  Yankee  peddlers 
and  their  wagons  from  Connecticut  to  Georgia, 
and  in  this  protect  the  states  from  incendiary 
documents  and  underground  railways.  Yet 
Pennsylvania,  through  which  these  licensed 
drovers  and  peddlers  might  pass,  could  still  reg- 
ulate her  own  roads,  narrow  or  widen  them,  im- 
prove or  increase  their  grades,  intersect  them  by 
canals  and  railroads,  even  if  the  draw  bridges 
on  the  canals  and  the  trains  on  the  railroads 
would  necessarily  sometimes  delay  a  licensed 
drover  or  peddler,  break  a  wheel,  or  destroy  or 
drown  a  few  cattle  or  hogs. 

^  II.  But  if  the  Federal  government  has  the 
right  to  control  the  physical  condition  of  the 
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territory  of  the  states,  it  is  an  extreme  power 
and  to  be  exercised  with  great  delicacy  and  can- 
tion.  It  must  be  a  power  in  which  the  statea 
participate,  and  in  which  their  action  is  su- 
preme, until  interfered  with  by  Federal  Imsla- 
tion;  and  Congress  has  never  regulatM  the 
bridging  of  rivers  in  New  Jersey. 

The  Federal  courts  have  no  common-law  ju- 
risdiction over  nuisances. 

13  How.  580. 

Congress  could  by  enactment  have  declared 
such  erections  nuisances.  Congress  has  not 
done  so. 

If  the  power  thus  to  set  aside  state  leffislation 
does  not  exist  in  the  Federal  courts,  it  is  so  ex- 
treme a  power,  that  many  of  the  Federal  judges 
have  hesitated  to  exercise  it. 

Chief  Justice  Taney,  opinion  in  State  of  Penn- 
sylvania y.  Wheeling  Bridge  Co.  13  How.  587. 

The  same  hesitation  existed  with  Justices 
Woodbury  and  Daniel;  Chief  Justice  Marshall, 
in  The  Itlackhird  Creek  Case,  2  Pet.  245.  The 
Chancellor  of  New  Jersey  held  like  views  in 
Qrover  v.  Alexander,  Law  R^.  of  April,  1855. 

III.  The  Federal  courts  will  never  exercise 
the  right  of  preventing  tnose  erections  on  Uie 
navigable  rivers  which  tlie  sovereignty  of  a  state 
has  declared  requisite  and  proper,  unless  it 
clearly  appears  that  the  rights  of  the  public 
commerce  are  irreconcilable  with  the  existenc<^ 
of  such  erection. 

These  principles  are  brought  out  inThe Wheel- 
ing Bridge  Case,  13  How.  577;  Work^  ▼.  Junc- 
tion Railroad,  5  McLean,  438;  Devoe  v.  Pe>irose 
Ferry  Bridge  Co.  Law  Reg.  of  December,  1854, 
p.  83;  Columbus  Ins.  Co.  v.  Peoria  Bridge  Co. 
6  McLean,  73. 

IV.  If  this  power  of  reversing  state  Ic^sla- 
tion  is  to  be  exercised  by  the  Federal  courts,  we 
liave  no  apprehension  from  it  in  the  present 
case,  if  it  is  exercised  with  the  caution  and  un- 
der the  restrictions  indicated. 

In  this  case  the  comparative  unimportance  of 
the  river,  and  the  trifling  obstruction  proposed, 
are  such  that  no  considerable  injury  will  be 
done  to  public  commerce  and  the  Federal  gov- 
ernment is  not  called  upon  to  question  the  judg- 
ment or  to  nullify  the  enactments  of  the  state. 

Congress  has  no  power  to  enable  it,  in  ordi- 
nary cases,  to  interfere  with  the  state's  right  to 
erect  a  bridge  over  such  a  river  as  the  Passaic 

It  is  not  necessary  for  earrying  into  execu- 
tion the  power  to  regulate  commerce. 

There  are  doubtless  many  incidental  powers 
which  are  thus  necessary;  for  example  —  the 
power  to  regulate  ships  and  vessels,  and  seamen 
— the  power  to  regulate  the  system  of  light- 
houses, beacons  and  buoys — ^the  power  to  make 
public  piers  at  the  entrance  of  harbors;  along 
the  coast  of  the  sea  and  lakes,  and  other  worla 
of  national,  and  not  local,  importance,  where  a 
single  state  is  not  alone  interested,  and  could 
not  alone  compass  the  improvement  desired ;  the 
power  to  improve  the  navigation  of  common 
rivers,  bounded  by  two  or  more  states  and  not 
subject  to  the  exclusive  jurisdiction  of  either. 
But  no  such  necessity  exists  with  regard  to  the 
internal  rivers  of  a  state  flowing  <mly  in  and 
through  a  single  state.  Rivers  are  neoeasaiy  to 
commerce ;  but  not  more  so  than  roads,  wharves 
and  storehouses. 

The  necessities  of  the  case  are  the  other  way. 
It  is  necessary  for  the  preservation  of  the  pah* 
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lie  order  that  the  states  should  have  jurisdic- 
tion over  their  own  rivers. 

It  cannot  be  denied  that  the  general  g^ood 
often  requires  bridges  to  be  built  over  naviga- 
ble rivers.  But  Congress  cannot  build  them. 
It  has  no  power.  The  state  alone  can  do  it,  or 
authorize  it  to  be  done. 

Injuries  to  the  navigation  are  indictable. 

Whart<m's  Precedents  of  Indict.  416-418; 
Wharton's  Am.  Grim.  Law,  806,  807  (3  ed.) ;  1 
Barr.  Pa.  105;  Com,  v.  Church;  CaldwelVs 
C<Me— Wharf,  1  Dall.  160;  Com.  v.  Wright, 
Thatcher's  Cr.  Cas.  211. 

Has  Confess  the  power  to  take  from  New 
Jersey  its  jurisdiction  over  such  cases?  Con- 
gress  cannot  punish  them  by  indictment,  any 
more  than  it  can  pimish,  by  indictment,  nui- 
sances to  common  mghways. 

The  state  legislature  alone  has  the  true  local 
knowledge  of  the  wants  of  the  state,  including 
its  rivers  as  well  as  the  other  portions  of  its  ter- 
ritory, to  legislate  properly  with  regard  to  it. 

These  considerations  disaffirm  the  power  of 
Congress  to  assume  a  superintending  control 
over  state  rivers,  as  well  as  a  general  and  ex- 
haustive control. 

These  considerations  also  show  that  no  ref- 
lation of  commerce,  as  such,  can  interfere  with 
the  power  of  the  state  to  regulate  and  control 
the  physical  features  of  its  lands  and  waters. 
The  power  to  regulate  commerce  is  a  paramount 
power,  but  it  is  not  in  the  nature  of  the  power 
to  interfere  with  this  state  power.  Congres- 
sional regulations  of  commerce  are  to  be  made, 
and  are  necessarily  to  be  made  in  reference  to 
the  existing  state  of  things  in  the  territorial 
condition  of  the  states,  their  lands,  waters, 
roads,  towns,  wharves,  storehouses,  etc.,  whether 
that  state  of  things  is  the  effect  of  natural  or 
municipal  causes. 

The  case  of  a  postoffice  is  analogous.  The 
state  is  not  deprived  of  its  power  to  change 
roads  because  tn^  have  been  made  post-roads, 
nor  because  they  lead  to  a  postoffice. 

The  principle  involved  in  these  views  is  sup- 

rrted  by  Gibbons  v.  Ogden,  9  Wheat.  203,  Ch. 
Marshall ;  Passenger  Case,  New  York  v.  Miln, 
11  Pet.  102;  Norria  v.  Boston,  Passenger  Case, 
7  How.  283. 

If  any  necessity  exists  that  Congress  should 
exercise  jurisdicti<ni  over  the  surface  or  physical 
aspects  of  our  internal  rivers,  such  jurisdiction 
must  be  limited  by  the  extent  of  the  necessity. 
At  most,  it  can  be  only  a  jurisdiction  to  preserve 
a  right  of  way  for  commercial  transportation. 
All  other  jurisdiction  over  the  river  i&elf  must 
be  deemed  to  be  retained  by  the  state.  And  riv- 
ers being  part  of  the  state's  territory  and  do- 
main, aU  state  acts  undertaken  in  respect  of 
them,  short  of  obstructing  such  right  of  way, 
must  be  deemed  valid;  and  the  necessity  for 
such  acts  must  be  deemed  settled  by  the  legisla- 
tive action  of  the  state.  If  a  bridge  is  erected 
by  state  authority,  providea  with  a  draw  for  the 
passage  of  vessels,  the  courts  will  deem  such 
sieans  of  passage  sufficient,  unless  Congress  in- 
terferes to  declare  the  contrary. 

The  history  of  the  events  which  resulted  in 
the  formation  of  the  Constitution  does  not  call 
for  such  a  construction  of  the  commercial  pow- 
er, as  would  invest  the  Federal  government  with 
a  control  over  the  internal  rivers  of  the  state. 

Marshall,  Life  of  Washington,  Vol.  II.,  ch. 


4,  2d  ed.  pp.  96,  98-100,  106,  109;  Federalist, 
No.  XI.,  by  Hamilton:  1  Laws  U.  S.  Bioren's 
ed.  pp.  23,  28,  29,  37-64. 

Tne  decree  of  the  court  below,  in  each  6ft 
these  cases,  dismissing  the  complainant's  bill, 
was  affinned  by  a  divided  court. 

The  following  is  the  opinion  of  Mr.  Justice 
Grier,  delivered  in  the  circuit  court  at  Trenton, 
September  22d,  1867,  in  the  three  above  cases 
and  in  the  two  cases  of  William  L.  Shardlow 
against  the  same  respondents. 

Opinion  of  Gbieb,  J.,  in  Cibcuit  Coubt. 

The  object  of  these  five  several  bills  is  to  ob- 
tain injunctions  prohioiting  the  erection  of  cer- 
tain bridges  over  the  Passaic  river.  One  of 
these  proposed  to  be  erected  at  a  point  called 
the  Commercial  dock,  in  the  city  of  Newark,  by 
the  New  Jersey  Railroad  &  Transportation  Com- 
pany. The  other  by  the  Newark  Plank  Road 
Company,  near  the  mouth  of  the  Passaic  river, 
and  some  two  and  a  half  miles  below  the 
wharves  of  the  port  of  Newark.  The  erection 
of  these  bridges  is  authorized  by  the  legislature 
of  New  Jersey.  They  are  required  to  have  pivot 
draws  leaving  two  passages  of  sixty- five  feet 
each,  for  the  passage  of  vessels  navigating  the 
river  or  harbor.  The  first  of  these  bridges  is 
required  in  order  to  avoid  the  certain  curves  in 
the  railroad  where  it  passes  through  Newark, 
and  to  make  it  straie^ht.  The  other  to  accom- 
modate the  large  and  increasing  commerce  be- 
tween the  cities  of  New  York  and  Newark,  on 
the  plank  road  connecting  the  lower  end  of 
Newark  with  Jersey  City. 

It  will  not  be  necessary  to  a  proper  consid- 
eration of  these  several  questions  affecting  the 
decision  of  these  cases,  to  give  an  abstract 
either  of  the  pleading^  or  of  the  testimony. 
Where  opinions  are  received  in  evidence  there 
can  be  no  restraint  as  to  quantity.  Such  testi- 
mony is  always  affected  by  the  feelings,  preju- 
dices and  interests  of  the  witnesses,  and  is  of 
course  contradictory.  A  skipper  will  pronounce 
every  bridge  a  nuisance,  wnile  travelers  on 
plank  or  railroads  will  not  think  it  proper  that 
their  persons  or  property  should  be  subject  to 
delay  or  risk  of  destruction,  to  avoid  an  incon- 
venience or  slight  impediment  to  sloops  or 
schooners ;  owners  of  wharves  or  docks  who  may 
apprehend  that  their  interests  may  be  affected 
by  a  change  of  location  of  a  bridge,  are  unani- 
mous in  their  opinion  that  public  improvement 
had  better  be  arrested  than  that  their  own  in- 
terests should  be  affected.  In  this  conflict  of 
testimony  and  discordant  opinion,  we  shall  not 
stop  to  make  any  invidious  comparison  as  to  the 
credibility  of  the  witnesses,  but  assume  such 
facts  as  we  believe  to  be  proven,  without  at- 
tempting to  vindicate  the  propriety  of  our  as- 
sertions. 

I.  'Hie  flrst  of  the  three  great  questions  so 
ably  discussed  by  the  learnt  counsel  in  these 
cases,  is  briefly  and  lucidly  stated  in  the  follow- 
ing propositions,  which  complainants  have  en- 
deavored to  establish: 

1st.  'That  the  Passaic  river  is  a  public  high- 
way of  commerce,  which,  under  the  Constitu- 
tion of  the  United  States,  has  been  regulated  by 
Congress." 

2d.  ''That  the  free  navigation  of  the  Passaic 
river  as  a  common  highway  having  been  estab* 
lished  by  regulation  of  Congress,  and  by  com- 
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pact  between  the  states,  it  cannot  lawfully  be 
obstructed  by  force  of  any  state  authority  or 
legislation." 

3d.  "The  brid^sres  proposed  to  be  erected  by  the 
New  Jersey  Railroad  Company  and  Plank  Eoad 
Company,  will  be  e&cb.  an  obstruction  to  the 
free  navigation  of  the  Passaic  river  and  public 
nuisances." 

''Consequently  this  court  will  enjoin  their 
erection  on  complaint  of  any  injured  party.'' 

So  far  as  these  propositions  involve  the  facts 
of  the  case,  we  find  them  to  be  as  follows : 

The  Passaic  is  a  river  having  its  springs  and 
its  outlet  wholly  within  the  state  of  New  Jer- 
sey. 

Though  a  small  and  narrow  river,  it  is  navi- 
gable for  sloops  and  the  smaller  class  of  steam- 
boats as  far  as  the  tide  flows,  some  miles  above 
Newark.  At  the  upper  end  and  above  this  city, 
there  are  several  bridges  with  small  draws  and 
difficult  to  pass.  These  were  all  erected  by 
authority  of  the  state^  and  one  of  them  more 
than  fif^  years  ago.  The  city  of  Newark  has 
been  made  a  port  of  entry  by  an  act  of  Con- 
gress, has  some  little  foreign  commerce,  and 
some  with  ports  of  other  states.  Being,  in 
fact,  but  a  manufacturing  suburb  of  New  York, 
much  the  largest  portion  of  its  commerce  is  with 
that  city,  and  carried  on  the  rail  and  plank 
roads  connecting  them. 

1'hat  the  proposed  bridges  will,  in  some  meas- 
ure, cause  an  obstruction  to  the  navigation  of 
the  river,  and  some  inconvonienco  to  vessels 
passing  the  draws,  is  certainly  true.  Every 
bridge  may  be  said  to  be  an  obstruction  on  the 
channel  of  a  river,  but  it  is  not  necessarily  a 
nuisance.  Bridges  are  highways  as  necessary 
to  the  commerce  and  intercourse  of  the  public 
as  rivers.  That  which  the  public  convenience 
imperatively  demands,  cannot  be  called  a  public 
nuisance  because  it  causes  some  inconvenience 
or  all'ects  the  private  interests  of  a  few  indi- 
viduals. 

Now.  if  every  bridge  over  a  navigable  river 
he  not  necessarily  a  nuisance,  but  may  be  erected 
for  the  public  benefit,  without  being  considered 
in  law  or  in  fact  a  nuisance^  though  certainly 
an  inconvenience  afl'ecting  the  navigation  of 
the  river,  the  question  recurs,  who  is  to  judge 
of  this  necessity?  Who  shall  say  what  shall 
be  the  height  of  a  pier,  the  width  of  a  draw,  and 
how  it  shall  be  erected,  managed  and  controlled? 
Is  this  a  matter  of  judicial  discretion  or  legis- 
lative enactment?  Can  that  be  a  nuisance 
which  is  authorized  by  law?  Does  a  state  lose 
the  great  police  power  of  regulating  its  own 
highways  and  bridges  over  its  own  rivers,  be- 
cause the  tide  may  fiow  therein,  or  as  soon  as 
they  become  a  highway,  to  a  port  of  entry  with- 
in its  own  borders?  In  the  course  of  seventy 
years'  practical  construction  of  the  Constitu- 
tion, no  act  of  Congress  is  to  be  found  regulat- 
ing such  erections,  or  assuming  to  license  a 
bridge  over  such  a  river  wholly  within  the  ju- 
risdiction of  a  state  (if  we  except  tne  doubtful 
precedent  of  the  Cuml>orland  road),  and  during 
all  this  time  states  have  assumed  and  exercised 
this  power.  If  we  now  deny  it  to  the  states, 
where  do  we  find  any  authority  in  the  Constitu- 
tion or  acts  of  Congress  for  assuming  it  our- 
selves? 

These  are  questiuiis  which  must  be  resolved 
before  this  court  can  constitute  itself  "arbiter 
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poniium/*  and  aasume  the  power  of  deciding 
where  and  when  public  necessity  demands  a 
bridge,  what  is  a  sufficient  draw,  or  how  much 
inconvenience  to  navigation  will  constitute  a 
nuisance. 

The  complainants,  in  these  several  bills,  in 
order  to  show  jurisdiction  in  the  court,  have 
stated  themselves  to  be  citizens  of  the  state  of 
New  York.  Their  right  to  a  remedy  in  the 
courts  of  the  United  States  is  not  asserted  on 
account  of  the  subiect-matter  of  the  contro- 
versy, nor  do  they  allege  any  peculiar  jurisdic- 
tion as  given  to  us  by  any  act  of  Congpress ;  but 
rest  upon  their  personal  ri^ht  as  citizens  of 
another  state  to  sue  in  this  tribunal.  It  is  very 
apparent  also  that  the  complainants,  if  not  in- 
troduced as  mere  John  Does,  or  nominal  parties 
(while  those  really  contending  are  used  as  wit- 
nesses), are  at  least  volunteers  in  the  contro- 
versy, **po8t  litem  mot  am**  who  have  bought 
the  right  to  an  expected  injury  for  the  luxury 
of  the  litigation. 

Without  stopping  to  laud  this  exhibition  of 
public  spirit  by  citizens  of  a  neighboring  state, 
it  is  plain,  by  their  own  showing,  that  they  can 
demand  no  other  remedy  from  this  court  than 
would  be  administered  by  the  tribunals  of  the 
state  of  New  Jersey  in  a  suit  between  its  own 
citizens.  A  citizen  of  New  York  who  purchases 
wharves  in  Newark  or  owns  a  vessel  navigating 
to  that  port,  has  no  greater  right  than  the  citi- 
zens of  New  Jersey.  A  court  of  chancery  in 
New  Jersey  would  not  interfere  with  the  course 
of  public  improvements  authorized  by  that  state 
at  the  instance  of  a  wharf  owner  on  the  sugges- 
tion that  a  change  in  the  location  of  a  bridge 
would  cause  a  depreciation  in  the  value  of  his 
property.  This  is  not  a  result  for  which  (if  the 
court  can  give  any  remedy  at  all)  it  will  inter- 
fere by  injunction.  The  court  has  no  power  to 
arrest  the  course  of  public  improvements,  on 
account  of  their  effc»cts  upon  the  value  of  prop- 
erty, appreciating  it  in  one  place  and  depre- 
ciating it  in  another.  If  special  damage  occurs 
to  an  individual,  the  law  gives  him  a  remedy. 
But  he  cannot  recover  either  in  a  court  of  law 
or  equity  special  damage  as  for  a  oommon 
nuisance,  if  the  erection  complained  of  be  not  a 
nuisance.  A  bridge  authorized  by  the  state  of 
New  Jersey  cannot  be  treated  as  a  nuisance,  un- 
der the  laws  of  New  Jersey.  That  the  police 
power  of  a  state  includes  the  regulation  of  high- 
ways and  bridges  within  its  boundaries,  has 
never  been  questioned.  If  the  legislature  have 
declared  that  bridges  erected  with  draws  of  cer- 
tain dimensions  will  not  impede  the  commerce 
of  the  river,  as  to  be  injurious  or  become  a  pub- 
lic nuisance,  where  can  the  courts  of  New  Jer- 
sey find  any  authority  for  overruling,  revers- 
ing or  nullifying  legislative  acts  on  a  subject- 
matter  over  which  it  has  exclusive  jurisdiction? 
Admitting,  for  the  sake  of  argument,  that  Con- 
gress, in  the  exercise  of  the  commercial  power, 
may  regulate  the  height  of  bridges  on  a  public 
river  in  a  state  below  a  port  of  entry,  or  may 
forbid  their  erection  altogether,  they  nave  never 
yet  assumed  the  exercise  of  such  a  power,  not 
have  they  by  any  legislative  act  conferred  this 
power  on  the  courts.  The  bridges  will  not  be 
nuisances  by  the  law  of  New  Jersey.  The 
United  States  has  no  common  law  offenses,  and 
has  passed  no  statute  declaring  such  an  erec- 
tion a  nuisance.    If  so,  a  court  cannot  inter fero, 
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b^  arbitrary  decree,  either  to  restrain  the  erec- 
tion of  a  bridge  or  to  define  its  form  and  pro- 
portions. It  is  plain  that  these  are  subjects  of 
fegislatiye,  not  judicial,  discretion.  It  is  a 
power  which  has  always  heretofore  been  exer- 
cised by  state  legislatures  over  rivers  wholly 
within  their  jurisdiction,  and  where  the  rights 
of  citizens  of  other  states  to  navigate  the  river 
are  not  injured,  for  the  sake  of  some  special 
benefit  to  the  citizens  of  the  state  exercising 
the  power. 

But  it  has  been  contended,  on  the  authority 
of  a  diotum  of  my  own,  in  Devoe  v.  The  Pen- 
rose Ferry  Company,  "that  the  Supreme  Court 
have  decided  in  the  case  of  Pennsylvania  v. 
Wheeling  Bridge,  13  How.  579^  that,  although 
the  courts  of  the  United  States  cannot  punish 
by  indictment,  the  erection  of  a  nuisance  on 
our  public  rivers,  erected  by  authority  of  a 
state,  yet  that  as  courts  of  chancery  they  may 
interfere  at  the  instance  of  an  individual  or 
corporation  who  are  likely  to  suffer  some  spe- 
cial injury,  and  prohibit  by  injunction  the  erec- 
tion of  nuisances  to  the  navigation  of  the  great 
navigable  rivers  leading  to  the  ports  of  entry 
within  a  state." 

3  Am.  Law  Reg.  p.  83. 

It  is  true  that  this  doctrine  was  enunciated 
as  a  corollary  from  The  Wheeling  Bridge  Case, 
on  a  motion  for  an  interlocutory  injunction 
against  a  bridge  over  a  stream  wholly  within 
the  territory  and  jurisdiction  of  Pennsylvania. 
Oh  such  motions  I  have  always  refused  to  hear 
and  definitively  decide  the  great  pointn  of  n  case. 
If  there  be  a  prima  facie  or  even  doubtful  case 
shown,  it  is  the  interest  of  both  parties  that  the 
interlocutory  injimction  should  issue,  and  that 
the  defendants  should  not  expend  large  sums  in 
erections  which  may  possibly  be  treated  here- 
after by  the  courts  as  nuisances.  In  the  cases 
now  before  us  the  same  course  was  pursued ;  but 
after  the  full  argument  of  this  question  on  final 
hearing,  and  a  most  careful  consideration  of  it, 
I  feel  bound  to  acknowledge  that  the  dictum  I 
)iave  just  quoted  from  the  report  of  the  case  of 
The  Penrose  Ferry  Bridge  Company  is  not  sup- 
ported by  the  decision  of  the  Supreme  Court  in 
The  Wheeling  Bridge  Case,  It  is  true  that  such 
an  inference  might  be  drawn  from  a  hasty  or 
superficial  examination  of  the  opinion  of  the 
court  as  delivered  in  that  case.  But  the  point 
now  to  be  considered,  was  not  in  that  case,  and 
could  not,  therefore^  have  been  decided.  No 
judge,  in  vindicating  the  judgment  of  the  court, 
can  deliver  maxims  of  universal  application,  in 
every  sentence,  or  oracles  which  may  be  read  in 
two  ways,  one  applicable  to  the  case  before  him, 
and  the  other  not.  To  sever  the  arguments  of 
a  judge  from  the  facts  of  the  case  to  which  he 
refers,  will  often  lead  to  very  erroneous  conclu- 
sions. The  fact  that  Pittsburg  has  been  made 
a  port  of  entry  may  have  been  mentioned  as  an 
additional  or  cumulative  reason  why  Virginia 
should  not  be  allowed  to  license  a  nuisance  on 
the  Ohio  below  that  city.  But  the  question 
whether  the  power  to  regulate  bridges  over 
navigable  rivers  wholly  within  the  bounds  of 
a  state,  oould  be  exercised  by  it  below  a  port 
of  entry,  and  whether  the  establishment  of 
such  a  port,  did,  ipso  facto,  devest  the  state 
of  such  a  power,  was  not  in  the  case  and,  there- 
fore, not  decided.    This  assertion  will  ba  lolly 


vindicated  by  a  careful  examination  of  the  rec- 
ord in  that  case. 

1st.  It  must  be  noted  as  a  circumstance  of 
that  case,  that  although  the  state  of  Pennsyl- 
vania, in  its  corporate  capacity,  was  complain- 
ant, and  "propter  dignitatum,"  entitled  to  sue 
in  the  Supreme  Court  of  the  United  States ;  yet 
that  when  the  bill  was  filed,  the  same  com- 
plaint might  have  been  sustained  in  the  circuit 
court  of  the  United  States,  or  the  bridge  mi^^ht 
have  been  prostrated  as  a  nuisance  by  indict- 
ment in  the  proper  state  court  of  Virginia.  The 
bill  charged  that  the  bridge  proposed  to  be 
erected  was  in  utter  disregard  of  the  license 
granted  by  its  charter,  which  carefully  forbids 
the  least  interference  with  the  navigation  of 
the  Ohio.  On  the  facts  charged  and  proved,  a 
court  of  cliancery  of  Virginia  would  have  been 
bound  to  enjoin  the  erection  of  so  palpable  a 
nuisance  to  the  navigation.  The  case,  there- 
fore, presented  every  fact  necessary  to  give  the 
court  jurisdiction — a  party  having  a  right  to 
sue  in  tlie  court — a  nuisance  proposed  to  be 
erected  within  the  sanction  either  of  Virginia 
or  the  United  States,  and  great  special  damage 
to  the  plaintiff. 

2d.  During  the  penaency  of  this  suit,  the 
legislature  of  Virginia  saw  proper  to  come  to 
the  assistance  of  its  corporation  in  the  unequal 
contest,  and  at  its  suggestion  enacted  that  the 
bridge  proposed  to  be  built  contrary  to  the 
license  granted  to  the  corporation,  was  accord- 
ing to  it,  and  not,  therefore,  to  be  considered  as 
a  nuisance  by  the  laws  of  Virginia — notwith- 
standing that  the  bridge  was  without  a  draw 
and  for  many  days  in  the  year  would  wholly 
obstruct  the  passage  of  steamboats. 

3.  This  legislation  of  Virginia  being  pleaded 
as  a  bar  to  further  action  of  the  court  in  the 
case,  necessarily  raised  these  questions: 

Could  Virginia  license  or  authorize  a  nui- 
sance on  a  public  river,  which  rose  in  Penn- 
sylvania and  passed  along  the  border  of  Vir- 
ginia, and  which  by  compact  between  the  sfates 
was  declared  to  be  "free  and  common  to  all  the 
citizens  of  the  United  States?"  If  Virginia 
could  authorize  any  obstruction  at  all  to  the 
channel  navigation,  it  could  stop  it  altogether 
and  divert  the  whole  commerce  of  that  great 
river  from  the  state  of  Pennsylvania  and  com- 
pel it  to  seek  its  outlet  by  the  railroads  and 
other  public  improvements  of  Virginia.  If  it 
had  the  sovereign  right  over  this  boundary 
river  claimed  by  it,  there  could  be  no  meas- 
ure to  its  power.  It  would  have  the  same  right 
to  stop  its  navigation  altogether  as  to  stop  it 
ten  da^s  in  a  year.  If  the  plea  was  admitted, 
Virginia  could  moke  Wheeling  the  head  of  nav- 
igation on  the  Ohio,  and  Kentucky  might  do 
the  same  at  Louisville,  having  the  same  right 
over  the  whole  river  which  Virginia  can  claim. 
This  plea,  therefore,  presented  not  only  a  great 
question  of  international  law,  but  whether 
rights  secured  to  the  people  of  the  United 
States,  by  compact  made  before  the  Constitu- 
tion, were  held  at  the  mercy  or  caprice  of  every 
or  any  of  the  states  to  which  the  river  was  a 
boundary.  The  decision  of  the  court  denied 
this  right.  The  plea  being  insufficient  as  a  de- 
fense, of  course  the  complainant  was  entitled 
to  a  decree  prostrating  the  bridge,  which  had 
been  erected  pendente  lite.    But  to  mitigate  the 
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apparent  hardship  of  such  a  decree,  if  executed  flict  with  any  power  vested  in  CdngreM.  A 
unconditionally,  the  court,  in  the  exercise  of  a  state  may^  in  the  exercise  of  its  reservcS  powers, 
merciful  discretion,  granted  a  stay  of  execu-  incidentally  affect  subjects  intrusted  to  Con- 
tion,  on  condition  that  the  bridge  should  be  gress,  without  any  necessary  collision.  All  rail- 
raised  to  a  certain  height,  or  have  a  draw  put  roads,  canals,  harbors,  or  bridges  necessarily 
in  it,  which  would  permit  boats  to  pass  at  all  affect  not  only  the  conuneroe  within  a  state,  but 
stages  of  the  navigation.  From  this  modifica-  between  the  states.  Congress,  by  conferring  the 
tion  of  the  decree  no  inference  can  be  drawn,  privilege  of  a  port  of  entry,  upon  a  town  or 
that  the  courts  of  the  United  States  claim  au-  city  does  not  come  in  conflict  with  the  police 
thority  to  regulate  bridges  below  the  ports  of  power  of  a  state  exercised  in  bridging  its  own 
entry,  and  treat  all  state  legislation  in  such  rivers  below  such  port.  If  the  power  to  make 
cases  as  unconstitutional  and  void.  a  town  a  port  of  entry  includes  the  riffikt  to 
It  is  abunaantly  evident  from  this  statement,  regulate  the  means  b^  which  its  conuneroe  is 
that  the  Supreme  Court,  in  denying  the  right  carried  on,  why  does  it  not  extend  to  its  turn* 
of  Virginia  to  exercise  this  absolute  control  pikes,  railroads,  and  canals,  to  land  as  well  as 
over  the  Ohio  river,  and  in  deciding  that  as  a  water?  Assuming  the  right  (which  I  neither 
riparian  proprietor  it  was  not  entitled,  either  deny  or  affirm)  of  Congress  to  regulate  bridges 
bv  the  compact,  or  by  constitutional  law,  to  over  navigable  rivers  mIow  ports  of  entry,  yet 
obstruct  the  commerce  of  a  supra-riparian  state,  not  having  done  so,  the  courts  cannot  assume  to 
had  before  them  questions  not  involved  in  these  themselves  such  a  power.  Tliere  is  no  act  of 
cases,  and  which  cannot  affect  their  decision.  Congress  or  rule  of  law  which  courts  could  ap- 
The  Passaic  river,  though  navigable  for  a  few  pl^  to  such  a  case.  It  is  possible  that  courts 
miles  within  the  state  of  New  Jersey  and,  might  exercise  this  discretionary  power  as  judi- 
therefore,  a  public  river,  belongs  wholly  to  ciously  as  a  legislative  body,  yet  the  praise  of 
that  state;  it  is  no  highway  to  other  states,  no  being  a  "good  judge"  could  hardly  be  ^ven  to 
commerce  passes  thereon  from  the  states  below  one  who  would  endeavor  to  "enlarge  his  juris- 
the  bridges  to  states  above.  Being  the  prop-  diction,"  by  the  assumption,  or  rather  usurps- 
erty  of  the  state,  and  no  other  state  having  the  tion,  of  such  an  undefined  and  discretionary 
title  to  interfere  with  its  absolute  dominion,  power. 

it  alone  can  regulate  the  harbors,  wharves,  fer-  The  i>olice  power  to  make  bridges  over  its 

ries,  or  bridges  in  or  over  it.     Congress  has  the  public  rivers  is  as  absolutely  vested  in  a  state, 

exclusive  power  to  regulate  commerce,  but  that  as  the  commercial  power  is  in  Confess;  and  no 

has  never  been  construed  to  include  the  means  question  can  arise  as  to  which  is  bound  to  give 

by  which  commerce  is  carried  on  within  a  state,  way,  when  exercised  over  the  same  subject-mat- 

Canals,  turnpikes,  bridges,  and  railroads  are  as  ter  till  a  case  of  actual  collision  occurs.    This 

necessary  to  the  commerce  between  and  through  is  all  that  was  decided  in  the  case  of  Wilton  v. 

the  several  states  as  rivers.    Yet  Congress  mm  The  Black  Bird  Creek,  etc.,  2  Pet.  257.    That 

never  attempted   to  regulate  them.    When  a  case  has  been  the  subject  of  much  comment  and 

city  is  made  a  port  of  entrv,  Congress  does  not  some  misconstruction.    It  was  never  intended 

thereby  assume  to  regulate  itiB  harbor,  or  detract  as  a  retraction  or  modification  of  anything  de- 

from  the  sovereign  rights  before  exercised  by  cided  by  Oihbons  v.  Ogden,  as  to  the  exclusive 

each  state  over  its  own  public  rivers.    Con-  power  of  Congress  to  regulate  commerce.    Nor 

gress  may  establish  postofiices  and  post-roads;  does  The  Wheeling  Bridge  Caee  at  all  confliet 

but  this  does  not  affect  or  control  the  absolute  with  either.    The  case  of  Wilson  ▼.  The  BUuk 

?ower  of  the  state  over  highways  and  bridges.  Bird  Creek,  etc.,  governs    this — ^while    it    has 

f  a  state  does  not  desire  the  accommodation  of  nothing  in  common  with  that  of  The  Wheeling 

mails  at  certain  places,  and  will  not  make  roads  Bridge, 

and  bridges,  on  which  to  transport  them,  Con-  The  view  taken  by  the  court  of  this  point  dis- 

gress  cannot  compel  it  to  do  so,  or  require  it  penses  with  the  necessity  of  an  expression  of 

to  receive  favors  by  compulsion.    Constituting  opinion  on  the  questions  on  which  so  much  testi- 

a  town  or  city  a  port  of  entry,  is  an  act  of  mony  has  been  accumulated;  what  is  the  proper 

convenience  and  benefit,  of  such  place;  but  for  width  of  draws  on  bridges  over  the  Passaic? 

the  sake  of  this  benefit  the  Constitution  does  How  far  the  public  necessity  requires  them? 

not  require  the  state  to  surrender  its  control  what  is  the  comparative  value  of  the  oommeres 

over  the  harbor,  or  the  hignways  l€»ding  to  it,  passing  over  or  under  them?    What  the  amount 

either  by  land  or  water,  provided  all  citizens  of  ^j  inconvenience  such   draws  may  be   to  the 

the  United   States  enjoy  the  same  privileges  .navigation,  and  whether  it  is  for  the  public  in- 

^^^Jfu®®"^^Z^^^     ^^'    i>       s       -11  <  terest  that  this  should  be  encountered  rather 

Whether  a  bridp  ^^«'J^«  J«f  *%?^".  *»-  than  the  great  one  consequent  on  the  want  of 

luriously   affect   the   harbor   of   Newark,   is   n  ^.,^k  k-;^^o    a«..i  a«i.i1v  fKo  ^**ir..*.4.:^»  *»«*. 

Question    which    the    people    of    New    Jersey  fuch  bridges.  And  finally,  the  comparative  mer- 

Im  best  determine,  aid  We  a  right  to  de"-  >^  «f .  ^^^''f  ^^  »^'«^'«*[^  *^^«»  »«  ^^^  ^^ 
termine  for  themselves.  If  the  brilges  be  an  «truction  of  railroads.  These  questions  haf« 
inconvenience  to  sloops  and  schooners  navi.  all  been  ruled  by  the  legislature  of  New  Jers^, 
gating  their  port,  it  is  no  more  so  to  others  than  having,  as  we  believe,  the  sole  jurisdiction  is 
to  them.  I  see  no  reason  why  the  state  of  New  the  matter.  It  has  used  its  discretion  in  a  mat- 
Jersey,  in  the  exercise  of  its  absolute  sover-  ter  properly  submitted  to  it,  and  this  court 
eignty  over  the  river,  may  not  stop  it  up  al-  lias  neither  the  power  to  decide,  nor  the  dis- 
together,  and  establish  the  harbor  and  wharves  position  to  say,  that  it  has  been  injudiciously 
of  Newark  at  the  mouth  of  the  river.     It  would  exercised. 

affect  the  rights  of  no  other  states.    It  would  II.  The  second  great  question  in  this  ease  is 

still  be  a  port  of  entry  if  Congress  chose  to  con-  tiot  affected  by  the  conditions  of  the  first.    Ths 

tinue  it  so.    Such  action  would  not  be  in  con-  court  has  undoubted  jurisdiction  to  administer 
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the  relief  here  sought,  if  the  complainants  have 
4»hown  themselves  entitled  to  it. 

It  is  charged  that  the  corporation  called  the 
^'Proprietors  of  the  bridges  over  the  rivers  Pas- 
saic and  Hackensack,"  have  a  right  to  bridge 
these  rivers,  "exclusive  of  all  other  persons 
whatsoever,  in  such  manner  as  that  no  other 
bridge  can  be  erected  within  said  limits,  until 
the  expiration  of  ninety-nine  years  from  the 
date  of  said  original  act  (1790),  without  the 
•consent  of  said  proprietors."  It  is  contended, 
also  that  a  majority  of  the  stockholders  cannot, 
'by  law,  surrender  or  release  this  exclusive  privi- 
lege or  franchise,  and  that  any  law  assuming 
iA>  take  away  or  authorizing  any  invasion  of 
such  franchise,  impairs  the  obligation  of  the 
original  and  fundamental  contract  with  and  be- 
tween the  stockholders,  and  is,  therefore,  un- 
constitutional and  void;  and  as  a  consequence, 
this  court,  having  jurisdiction  of  the  parties,  is 
•bound  to  protect  tneir  franchise  from  invasion, 
on  the  complaint  of  any  individual  stockholder. 

In  order  to  a  dear  understanding  of  this 
point,  it  will  be  necessary  to  give  a  brief,  but 
nevertheless,  a  soonewhat  tedious  history  of  the 
legislative  and  other  transactions  connected 
with  it. 

Previous  to  the  year  1790,  the  Passaic  and 
Hackensack  rivers  have  been  crossed  by  means 
of  ferries  only.  In  that  year  the  legislature  of 
New  Jersey  passed  an  act  "for  building  bridges 
over  the  Passaic,  Hackensack,"  etc.  As  this 
net  is  somewhat  anomalous  in  its  provisions 
and  subject  to  misconstruction,  it  will  be  neces- 
sary to  notice  some  of  its  provisions.  The  1st 
section  nominates  certain  commissioners,  "who 
are  authorized  to  put  in  execution  the  several 
services  intended  by  this  act."  They  are  re- 
quired to  view  the  ground  from  Newark  to 
Powle's  Hook,  and  fix  upon  the  most  suitable 
4ind  convenient  site  for  a  bridge,  and  are  author- 
ized to  erect  or  cause  to  be  erected,  a  bridge  over 
•each  of  these  rivers.  The  bridges  must  each 
have  a  draw  of  twenty-four  feet,  lamps,  etc. 
After  having  agreed  upon  the  sites  of  the 
bridges,  they  are  re<|uired  to  lay  out  the  roads 
to  them.  If  the  bridge  be  fixed  at  the  ferry, 
commissioners  were  to  pay  for  the  ferry  rights ; 
they  were  also  authorized,  at  their  discretion,  to 
•contract  and  agree  with  any  person  or  persons 
who  would  undertake  to  build  such  bridges  for 
the  tolls  allowed  by  the  act;  and  for  so  many 
years  and  upon  such  conditions,  as,  in  the  dis- 
cretion of  one  commissioners,  should  seem  expe- 
dient. This  agreement  must  be  reduced  to  writ- 
ing, signed  and  sealed  by  the  parties  thereto, 
and  recorded,  "and  to  be  binding  on  the  parties 
contracting,  as  well  as  the  state  of  New  Jersey, 
and  as  effectual  as  if  the  same  and  every  part, 
covenant  and  condition  thereof,  had  been  par- 
ticularly and  expressly  set  forth  and  enacted  in 
this  law." 

The  15th  section  enacts,  "that  it  shall  not  be 
lawful  for  any  person,  whatsoever,  to  erect  or 
cause  to  be  erected,  any  other  bridge,  or  bridges 
over  or  across  the  said  river  Passaic,  between 
its  mouth  and  second  river,  etc." 

In  February,  1793,  these  commissioners  en- 
tered into  a  contract,  by  indenture  with  some 
thirty-seven  gentlemen,  reciting  their  powers 
under  the  above  act.  By  this  deed,  they  "de- 
mised, granted  and  to  farm,  let"  the  said 
•bridges,  to  be  erected,  "as  hereinafter  declared. 


over  said  rivers,  together  with  the  tolls  apper- 
taining thereto."  '^o  have  and  to  hold  the  said 
bridges,  with  their  respective  tolls  and  profits, 
hereinbefore  mentionea,  etc.,"  for  a  term  of 
ninety-seven  years.  In  1794,  the  stockholders 
in  this  company  are  constituted  a  body  politic 
and  corporate,  by  the  name  of  the  "Proprietors 
of  the  bridges  over  the  rivers  Passaic  and  Hack- 
ensack." 

In  1832  "the  act  to  incorporate  the  New  Jer- 
sey Railroad  Company"  was  passed. 

As  the  proprietors  of  the  bridges  had  claimed 
the  sole  right  to  build  bridges  over  the  Passaic 
and  Hackensack  on  the  proposed  route  of  the 
railroad,  the  legislature,  with  a  laudable  regard 
for  private  rights,  authorized  the  railroad  com- 
pany to  purchase  turnpike  roads  and  bridges 
on  the  route  or  any  or  all  the  shares  of  the 
capital  stock  of  such  roads  and  bridges.  The 
stockholders  were  to  be  paid  the  value  of  their 
stock,  or  have  railroad  stock  to  the  same 
amount.  The  act  did  not  make  it  compulsory 
on  the  stockholders  to  accept  their  value  of  their 
stock  in  money,  or  railroad  stock,  but  left  it  to 
the  two  corporations  to  arrange  the  matter  be- 
tween themselves.  No  difficulty  appears  to  have 
been  apprehended,  as  the  railroad  was  author- 
ized to  purchase  the  stock,  and  thereby  control 
the  other  corporation.  The  act,  while  it  con- 
templated that  the  railroad  corporation  should 
have  the  control  of  both  the  turnpikes  and 
bridges,  did  not  permit  the  smaller  corporations 
to  t^  absorbed  or  annihilated  by  the  greater, 
but  ordained  that  the  roads  and  bridges  should 
be  preserved  and  governed  by  the  provisions  of 
their  respective  charters. 

Aooordingly,  in  November,  1832,  the  railroad 
corporation  entered  into  an  agreement  with  the 
"proprietors  of  the  bridges,"  reciting  the  au- 
thority conferred  on  the  railroad,  ana  that  the 
parties  had  agreed  upon  the  terms  of  sale  of  the 
stock  of  the  bridge  company;  and  stipulating 
that  the  railroad  company  pay  to  the  stockhold- 
ers of  the  bridge  company  $150  for  every  share 
of  their  stock.  It  provided  that  the  stockhold- 
ers electing  to  receive  payment  for  their  stock 
according  to  this  agreement,  should  show  their 
assent  before  tlfe  1st  of  January,  following,  and 
might  elect  to  receive  money  or  railroad  stock 
to  the  same  amount,  reserving  their  "franchise 
privileges"  as  before  held,  and  reserving  also  all 
grants  or  privileges  theretofore  made  by  way  of 
commutation. 

The  reservations  were  made  to  meet  the  ex- 
igency of  the  proviso  to  the  10th  section  of  the 
net  of  incorporation  of  the  railroad  company. 
"That  nothing  herein  contained  shall  be  so  con- 
structed as  to  impair  any  reversionary  interest 
or  vested  rights  which  the  state  or  any  incorpo- 
rated company  or  individual  may  possess  in 
virtue  of  an  act  for  building  bridges,  etc.,  passed 
in  1790,"  by  way,  etc. 

By  this  agreement  the  railroad  is  permitted 
either  to  use  the  old  bridge  or  erect  another 
alongside,  but  so  as  not  to  obstruct,  hinder  or 
interrupt  the  travel  over  the  old  bridge. 

In  pursuance  of  their  act  of  incorporation 
and  of  their  agreement,  the  railroad  bought 
some  nine  hundred  and  thirty  of  the  one  thou- 
sand shares  into  which  the  stock  of  the  "pro- 
prietors of  the  bridges,"  etc.,  was  divided,  at  the 
price  of  $150  for  each  share  of  $100.  They 
erected  a  bridge   at  the  end  of  Center  street, 
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which  has  be^n  used  for  upwards  of  twenty 
vpnrH.  As  a  new  bridge  is  now  found  necessary, 
and  as  the  position  of  the  old  one  requires  sharp 
curves  of  the  railroad  through  the  streets  of 
the  city,  which  are  not  <mly  inconvenient  but 
dangerous,  a  supplement  to  the  act  incorporat- 
ing the  railroad  was  passed  on  the  3d  April, 
IH.lo,  authorizing  the  construction  of  the  bridge 
at  CoTiimercial  Dock,  and  the  removal  of  the  old 
one  at  Center  street,  and  of  the  railroad  track 
connected  therewith.  It  requires  the  new  bridge 
to  have  two  draws,  each  at  least  sixty-five  f^ 
wide,  on  which  a  light  must  be  kept  at  night, 
and  a  careful  person  to  open  the  draws  for  free 
passage  of  vessels,  with  the  same  provision  as 
to  reversionary  interests  as  is  found  in  the  10th 
nection  of  the  original  act.  It  requires  also 
the  consent  of  the  "proprietors  of  tne  bridges, 
etc.,"  in  writing  under  the  corporate  seal,  and 
that  the  giving  of  such  consent  shall  not,  ex- 
cept as  to  the  bridge  so  consented  to,  be  con- 
structed, held  or  deemed  in  any  manner  to 
strengthen  or  impair  any  rights  or  privileges 
which  the  said  **proprietors  may  possess." 

It  is  not  worth  while,  for  the  purposes  of  this 
cane,  to  inquire  whether  the  "proprietors  of  the 
bridges."  etc.,  can  claim  any  franchise  of  great- 
er extent  than  that  contained  and  accurately  de- 
fined in  their  written  agreement  with  the  com- 
missioners. It  clearly  does  not  confer  on  them 
a  right  to  build  any  other  bridges  than  the 
t^x)  described  and  specified,  or  take  tolls  there- 
from. Tliey  cannot  be  said,  therefore,  to  have 
a  monopoly  for  building  of  bridges  within 
the  boimdaries  specified  m  the  act.  The  in- 
strument ctilled  a  lease  of  agreement  defines  the 
rights  and  the  extent  of  the  franchise  granted 
to  the  company;  and  it  may  well  be  doubted 
whether  the  provisions  of  the  15th  section, 
which  are  wholly  omitted  from  their  charter, 
can  be  invoked  as  any  portion  of  their  fran- 
chise. Nevertheless,  as  the  legislature  of  New 
Jersey  seems  to  have  treated  Uiis  section  as  in 
the  nature  of  a  covenant  by  the  state  not  to 
permit  other  bridges  to  be  erected  which  might 
injure  the  value  of  the  franchise  conferred  on 
the  "proprietors,"  by  the  commissioners  with- 
out the  couHent  of  the  corporation,  we  shall 
treat  it  as  such — at  best  it  is  no  more. 

If  the  proprietors  had  the  sole  right  to  build 
bridges  and  take  tolls,  their  whole  franchise 
might  have  been  condemned  by  the  legislature 
under  their  right  of  eminent  domain.  A  title 
to  a  franchise  is  of  no  higher  quality  than  a 
title  to  land.  Such  indiscreet  contracts  by  a 
legislature  cannot  paralyze  the  arm  of  govern- 
ment and  stop  the  progress  of  improvement  for 
a  century.  The  legislature,  without  attempt- 
ing to  define  its  rights  of  compelling  them  to 
renounce  them  for  a  proper  consideration,  has 
merely  suggested  a  very  easy  mode  for  getting 
over  the  difficulty.  The  railroad  is  authorized 
to  purchase  out  the  whole  stock  and  franchise 
of  the  bridge  company  by  paying  the  full  value 
thereof.  Those  stockholders  who  did  not  choose 
to  accept  such  terms,  knew  well  the  purpose  and 
object  of  this  transaction  was  to  give  to  the 
railroad  corporation  the  control  of  this  claim 
to  a  monopoly*  whatever  might  be  its  validity 
or  extent  without  a  destruction  of  the  other 
corporate  privileges  and  faculties. 

An  acquiescence  for  more  than  twenty  years 
in  the  exeicise  of  this  right  by  the  railroad  will 
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hardlj[  leave  room  to  question  it  now,  eren  if  a 
majority  of  the  stockholders  should  be  disposed 
to  do  so.  But  the  parties  now  objecting  do  not 
seem  absolutely  to  deny  the  right  of  the  rail- 
road company  to  have  a  bridge  over  the  Pas- 
saic somewhere,  provided  it  be  built  so  as  to 
suit  the  private  interest  of  certain  wharf  own- 
ers. Their  franchise  to  receive  tolls  and  pass 
free  on  their  own  bridge,  will  not  be  impaired 
by  the  change.  Nor  is  there  any  evidence 
that  the  value  of  the  bridge  stock  will  be  in 
any  manner  affected  thereby.  When  the  legis- 
lature has  decided  that  the  public  interests  re- 
quire the  change  of  location  of  the  track  of 
a  railroad,  or  a  bridge  connected  with  it,  a  court 
cannot  be  called  upon  to  enjoin  such  a  change, 
because  it  will  cause  a  depreciation  of  property 
adjoining  it,  nor  can  members  of  the  bridge 
corporation  in  this  case  call  for  the  interven- 
tion of  the  court  to  protect  them  against  the 
acts  of  the  majority  of  the  corporators,  unless 
for  some  abuse  of  power  to  the  injury  of  the 
corporate  privileges  or  property  of  the  minor- 
ity. It  is  no  part  of  the  corporate  franchise  of 
the  proprietors,  etc.,  that  any  of  its  stockholders 
who  may  chance  to  be  wharf  owners,  shall 
wield  their  corporate  privileges  to  enhance  the 
value  of  their  wharves. 

This  change  of  the  position  of  the  railroad 
bridge  is  authorized  by  law.  It  has  the  con- 
sent of  the  "proprietors"  given  in  the  manner 
pointed  out  by  tne  law,  under  the  seal  of  the 
corporation.  In  giving  this  assent  the  corpora- 
tion was  acting  within  the  scope  of  its  powers, 
and  in  a  case  where  the  will  of  the  majority 
must  necessarily  govern  when  lawfully  ex- 
pressed. Tills  is  not  a  case  where  a  majority  of 
the  stockholders  are  employing  the  common 
fund  for  the  accomplishment  of  a  purpose  not 
within  the  scope  of  the  institution.  The  ma- 
jority must  decide  what  is  proper  compensa- 
tion for  any  real  or  supposed  injury  to  their 
franchise  of  toll,  which  may  result  from  the 
chan^  of  position  of  this  railroad  Inidge. 

If  it  be  part  of  their  franchise  to  license  other 
bridges,  such  a  franchise  can  only  be  exerdted 
by  tlie  corporation  under  their  oommon  seal, 
and  at  the  will  of  a  majority.  But  it  is  plain 
that  another  bridge  eret^ed  without  leffialative 
authority  mi^t  have  been  treated  as  a 
nuisance,  for  whatever  may  have  been  ood- 
sidered  the  nature  of  the  supposed  monopoly, 
neither  the  law  nor  their  own  lease,  authorized 
them  to  build  another  bridge,  or  to  give  a  valid 
license  to  others.  The  le^slature  admits  that 
it  is  bound  by  contract  not  to  authorize  another 
bridge;  but  on  the  principle  of  "volenti  non  fit 
injuria"  they  have  directed  the  railroad  to  ob- 
tain the  consent  of  the  corporation  with  which 
this  contract  was  made;  whether  this  covenant 
was  made  with  them  originally  as  partners  or 
corporators,  can  make  no  difference  m  the  case. 
In  neither  case  can  a  single  individual,  by  his 
negative  vote,  control  the  majority  of  the  body, 
or  compel  it  to  give  or  refuse  its  consent,  as 
may  suit  the  interest  of  an  individual  or  a 
minority. 

This  supposed  franchise  of  forbidding  the 
legislature  from  licensing  a  bridge  over  these 
rivers,  seems  to  have  been  a  puzzle  for  the 
learned  lawyers  of  the  state  for  half  a  eentnry 
past;  and  as  it  is  claimed  by  a  large  number  <Sf 
liighly  respectable,  influential  and  wealthy  men, 
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it  has  been  treated  with  great  reverence  by  the 
legislature,  and  the  more  so,  as  the  lawyers 
could  not  agree  in  defining  what  it  was.  Sonne 
have  fancied  it  an  incorporeal  hereditament  in 
each  stockholder,  which  cannot  be  affected  by 
the  act  of  another,  having  the  quality  of  a 
polypus ;  and  though  divided  into  one  thousand 
parts  or  pieces,  each  one  became  a  unit  or  a 
distinct  whole;  others  have  treated  it  as  a  right 
of  common,  in  which  "quilihet  totum  hahet  et 
nihil  hahet**  an  indivisible  unit  of  which,  if  the 
man  has  not  the  whole,  has  nothing — and  con- 
sequently a  majority  cannot  dispose  of  it.  But 
we  do  not  think  it  necessary  to  search  the  lum- 
ber garret  of  obsolete  law,  in  order  to  give  a 
show  of  profound  legal  learning  to  an  absurd 
conclusion.  The  provisos  in  the  different  acts 
of  the  legislature,  which  have  been  invoked  as 
conferring  their  power  of  obstruction  on  each 
one  of  a  thousand  partners  or  stockholders, 
make  no  new  grant  of  a  power  or  franchise,  and 
dearly  refer  to  other  valuable  privileges,  with- 
out U'ing  open  to  such  misconstruction. 

Having,  then,  such  evidence  of  the  consent  of 
the  corporation  as  is  required  by  law,  we  can- 
not say  it  is  insufficient.  The  allegations  in  the 
bill,  of  irregularity  or  fraud  in  the  election  of 
the  officers  of  the  corporation,  and  obtaining 
the  act  giving  such  consent,  even  if  sufficiently 
pleaded,  have  not  yet  been  proved,  and  require 
no  further  notice. 

(  am  of  opinion,  therefore,  on  this  point  of 
the  case^  that  the  complainanta  have  shown 
no  legal  rights  as  stockholders  of  the  corpora- 
tion of  "proprietors,"  etc.,  to  interfere  and  over- 
rule the  act  of  incorporation. 

Nor  have  they  alleged  or  shown  such  an  im- 
proper use  of  the  common  property  of  the  cor- 
poration, or  such  deviation  from  its  original 
purpose,  or  abuse  of  the  trusts  confided  to  it, 
as  will  entitle  them  to  the  interference  of  a 
court  of  equity. 

in.  Tlie  last  and  third  question  for  consid- 
eration, is,  whether  the  railroad  company  has, 
by  any  valid  contract,  covenanted  or  agreed 
with  the  complainants,  or  those  under  whom 
they  claim  as  assignees,  that  the  railroad  bridge 
over  the  Passaic  shall  be  forever  fixed  at  Cen- 
ter street,  so  that  the  comnany  cannot,  even 
with  tiie  consent  of  the  legislature,  and  for  its 
own  and  the  public  benefit,  change  the  location 
of  the  bridge,  shorten  their  road,  and  avoid  dif- 
ficult and  cUuigerous  curves. 

As  we  have  already  seen,  the  Question  of  the 
expedien<7  or  necessity  for  this  change  of  route 
on  the  road,  is  not  submitted  to  the  decision  or 
discretion  of  the  court.  If  the  legislature  has 
authorized  it,  the  railroad  has  a  right  to  pro- 
tect, unless  bound  by  contract  to  maintain  its 
bridge  where  it  at  present  stands. 

The  answer  denies  the  existence  of  any  such 
contract. 

Assuming  that  a  contract  which  is  to  have 
the  effect  of  forever  restraining  the  improve- 
ment of  this  road  at  this  point,  can  be  proved 
by  parol,  those  who  aver  it  must  be  held  to 
dear,  consist^it  and  undoubted  evidence,  as  to 
the  parties,  the  consideration,  and  the  precise 
terms  of  such  contract.    Have  we  such  proof? 

Without  wishing  to  make  any  remarks  which 
may  appear  offensive  to  any  of  the  highly  re- 
spCNctable  witnesses  who  have  given  such  con- 
tradictory accounts  of  tiie  transaction,  it  is  too 


plain  to  be  overlooked,  that  much  of  this  con- 
flict arises  from  the  examination  of  persons  as 
witnesses  who  are  the  real  parties  in  interest. 

The  transfer  made  po9t  litem  moiam  in  order 
to  constitute  the  complainant  a  party  to  the 
suit,  is  a  veil  too  transparent  to  conceal  the 
real  parties  to  the  liti^tion. 

Rut  waiving  this  objection  to  the  testimony 
of  certain  witnesses,  as  also  any  invidious  com- 
pniiHon  of  the  credibility  of  very  respectable 
men,  I  must  say  that  there  is  not  such  clear  ev- 
idence of  a  contract,  its  consideration,  its  par- 
ties, or  its  terms,  as  would  justify  a  court  in 
decreeing  its  specific  execution. 

It  appears  that  originally  the  railroad  com- 
pany had  purchased  the  commercial  dock  prop- 
erty, with  the  view  of  erecting  its  bridge  there. 
As  the  toMii  of  Newark  was  then  built,  the  rail- 
road would  pass  along  its  lower  boundary.  At 
this  time  railroads  were  an  untried  experiment. 
It  was  a  popular  notion  that  it  would  be  of 
great  advantage  to  a  town  or  city  to  have  x\ 
railroad  pass  through  its  most  frequented 
streets — that  it  would  advance  the  value  of 
property  on  the  streets  through  which  it  pa«s<»d, 
and  increase  their  commerce;  and  that  curves 
in  a  railroad  were  preferable  to  straight  lines, 
being  much  more  graceful  and  no  less  useful. 

From  the  prevalence  of  these  notions,  the 
popular  feeling  became  much  excited;  and  the 
more  so,  that  certain  individuals  of  wealth  and 
influence,  who  owned  wharves  on  the  river, 
had  shrewdly  discovered  that  it  would  add  con- 
siderably to  the  value  of  their  property  if  the 
railroad,  instead  of  crossing  below  it,  could  be 
bent  round  behind  it,  and  crossing  above,  create 
an  obstruction  to  the  navigation  of  the  river 
above  their  wharves.  Public  meetings  were 
held,  exhorting,  entreating,  and  advising  the 
railroad  directors.  Suits  were  brought  by  lot 
owners  in  the  name  of  the  Attorney  General, 
threatening  them  with  injunctions.  Some  want- 
ed one  thing,  some  another,  and  the  result  is, 
perhaps,  best  described  in  the  graphic  language 
of  one  of  the  witnesses : 

"I  can  only  say,  that  according  to  my  recol- 
lection now,  there  was  much  confusion  and 
conflict  of  wishes  among  all  the  parties,  and  I 
doirt  know  how  many  parties  1  could  count 
up.  I  know  there  were  sharp  speeches  and 
feelings  exhibited,  as  much  so  as  upon  anything 
I  ever  saw  in  this  town,  and  to  my  view  at  the 
present  moment,  they  were  like  two  dogs  that 
nad  been  quarreling,  until  they  had  got  tired 
and  left  off,  and  there  was  a  sort  of  common 
consent  to  abandon  the  conflict,  and  not  to  keep 
the  progress  of  the  work  from  going  on,  by  a 
general  assent  of  making  the  bridge  where  it 
IS  now.  The  location  of  the  bridge  was  the 
result,  but  that  there  was  any  contract  or 
agreement  that  was  to  be  final  and  conclusive 
and  not  to  be  revoked,  I  know  no  such  ar- 
rangement as  that.  There  was  a  cessation  of 
the  conflict,  and  the  work  went  on." 

The  directors,  desirous  of  conciliating  the 
people  of  'Newark,  and  expediting  the  com- 
pletion of  their  rcMul,  yielded  to  the  pressure, 
and  passed  the  following  resolution,  wnich  had 
the  effect  of  allaying  the  excitement.  It  is 
dated  on  the  24th  of  September,  1834,  and  is  as 
follows : 

"Whereas,  considerable  diversity  of  opinion 
has  prevailed   among   the   dticene  of  Newark 


